IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5362

VIRGINIA:
In the Supreme Court of A.ppeals l1eld at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 6th day of June, 1961.
l\1:ARY C. Sl\tiiTif, ET AL.,

Appellants,

against
THE PITTSTON ·COl\IPANY,

Appellee.

From the Circuit Court of Dickenson County

Upon the petition of 1\Iary C. Smith, Wm. P. Smith, Lawrence Smith, 'Vaiden Smith, Farnie Dotson, Sadie Dotson,
Chloe Breeding, Iza 1\faine Kiser, Mary Dotson, Donald Kiser,
Julia Kiser, J\1:audie Stevens, Bertie Counts, Vadie Tiller and
Oliver l{iser, an appeal is awarded them from a decree entered by the Circuit Court of Dickenson County on the 22nd
day of February, 1961, in a certain chancery ca.use then therein
depending wherein the said petitioners were plaintiffs and
Clinchfield Coal Company, a Division of the Pittston Company, was defendant; upon the petitioners, or some orie for
them, entering into bond with sufficient security before the
clerk of the said circuit court in tl1e penalty of five hundred
dollars, with condition as the law directs.
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OPINION OF THE COURT, NOVE~IBER 28, 1960, F. "\V.
SMITH, JUDGE.
This suit is for the purpose of determining the ownership
of the coal and minerals underlying two tracts of land in Dickenson County, Virginia, containing 94 and 38 acres respectively. The complainants claim title to the whole of both tracts,
that is, they claim title to both the surface and the coal and
minerals. The defendant claims title to the coal and minerals
underlying both tracts.
Neither of the parties have connected their title with any
grant from the Commonwealth. The oldest deed produced is
from James and Ephram Kiser to Henry Kiser, bearing date
the 24th day of January, 1862, conveying 1120 acres, the
outside boundaries of which include both the 94 and the 38
acres.
According to the testimony of witnesses, one Shade Williams executed a deed to John Powers in 1874 for a tract of
1110 acres adjoining the 1120 acres and interlocking with the
boundaries thereof, as ·shown on the map filed as one of the
exhibits, which interlock composes the 38 acres in dispute and
is identified on the map as the area in pink. The 94 acres
lies within the boundaries of the 1120 acres and is shown on
the map as the area colored blue and is not within the boundaries of the 1110 acres.
page 40 ~ It is not claimed by anyone that Henry Kiser or
John Powers ever occupied or took actual possession of any part of the land within the interlock. Henry Kiser
took and held actual possession of a part of the 1120 acres
outside of the interlock, built a home and reared a family of
eighteen children thereon, farmed it regularly and exercised
other acts of ownership thereon which would have been obvious
to all persons in the neighborhood that he claimed it as his own
continuously from the date of his deed until December 9, 1887,
when he executed a deed for the coal and mineral on the
entire 1120 acres to Tazewell Coal and Iron Compa.ny, which
deed was recorded January 30, 1888.
On February 9, 1889, which was after the execution and
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·recordation of the deed to Tazewell Coal and. Iron Company,
Henry Kiser executed a deed to William P. and Phehe Kiser
for the 94 acres, without making any exception or reservation
of the coal and minerals.
The complainants claim title under William P. and Phebe
Kiser to both the 38 acres and the 94 acres. T·hey claim title
to the 94 acres under the title of Henry I(iser acquired by
the deed of 1862 to him from James and Ephram Kiser conveying the 1120 acres and the deed of February 9, 1889, from
Henry Kiser to William P. and Phebe Kiser for the 94 acres.
The complainants claim title to the 38 acres under a deed from
John Powers to William P. Kiser dated March 24, 1881, and
which was not recorded until July 12, 1889.
The defendant claims title to all the coal and minerals
underlying the 1120 acres under the deed therefor of December
9, 1887, from Henry Kiser to Tazewell Coal and Iron Company and the deed of 1862 from James and Ephram
page 41 ~ Kiser to Henry Kiser. The defendant has proven
its chain of title by successive deeds conveying the
coal and minerals covering both the 38 acres and the 94 acres
from Tazewell Coal and Iron Company down to the defendant.
Henry Kiser having held the senior deed to the 1120 acres
and having held actual, open, adverse, exclusive and uninterrupted possession of a part of the 1120 acres under his deed
from the date thereof up to the time he conveyed the coal
and minerals to Tazewell Coal and Iron Company in 1887, the
defendant has proven good title in Henry Kiser to the 38
acres lying within the interlock, and also to the 94 acres, at
the time he executed the deed to Tazewell Coal and Iron Company, for the complainants do not claim that William P. Kiser
held adverse possession of either tract for a suflicient length
of time prior to the conveyance to Tazewell Coal and Iron
Company to perfect title adverse to the title held by Henry
Kiser. ·
Actual possession, even if held by Henry Powers outside
of the interlock under the junior grant, would not go to the
extent of the boundaries of the junior grant. The law with respect to this is well settled.
In Baldwin v. M othena, 171 Va. 94, 198 S. E. 569, 570, the
Sup1·eme Court quoted with approval the following statement
of the rule from Fry v. Stowers, 98 Va.. 417, 36 S. E. 482,
483:
.
"'Where a senior patentee settles upon any portion of his
land, claiminA" title to the whole, whether inside or outside
of the interlock, before the junior patentee has settled upon
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any part of the interlock, the senior patentee is in possession
to the extent of his grant, and the subsequent entry of the
junior patentee upon the interlock only ousts the senior
patentee to the extent of the land acually in the occupancy
of the junior patentee by residence, improvement, cultivation,
or other open, notorious, and habitual acts of ownership.' ''
In the very recent case of LaDue v. Currell, 201 Va. 200,
206-7, the statement of the rule is as follows :
''Defendant proved no actual possession of the
land in question, but she is under no obligation to
do so. Her senior grant confers upon her constructive possession ·of the parcel of slightly over three acres,
and her constructive possession to the limits of her boundary
continues good regardless of the junior grant unless and
until there is a disseisin. To constitute disseisin it is just as
necessary for claimants to take actual possession (Court '·s
italics) of some part of the interlock as if they had entered
without color of title.''
page 42

~

It is, therefore, clear that Henry Kiser conveyed good title
to Tazewell Coal and Iron Company and that the defendant
has proven a good paper chain of title from Tazewell Coal
and Iron Company down to the defendant.
It is contended by the complainants that even if they do
not have a good paper title, that they have proven title to the
coal and minerals by adverse possession of both tracts for the
statutory period. Their claim in this respect to the 94 acres
will be first considered.
Since the complainants and their predecessors claim title to
the 94 acres under the deed of February 9, 1889, from Henry
Kiser to William P. and Phebe Kiser, they cannot claim adversely to the title l1eld by Henry Kiser prior to that time,
for it would be a contradiction within itself. The complainants
undertake to claim that prior to the execution of the deed by
Henry J{iser to William P. Kiser and Phebe l{iser, that
Henry Kiser had verbally agreed to sell the 94 acres to Henry
Powers and that Henry Powers had in turn verbally agreed
to sell the 94 acres to "\V. P. and Phebe Kiser. No deed or
other writing was ever executed pursuant to either of the
alleged verbal agreements, but the complainants undertake to
claim that Henry Powers took and held adverse possession of
a part of the 94 acres under these alleged verbal agreements.
The evidence offered in support of the alleged verbal agreements is not sufficient to prove that Henry Powers acquired
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equitable title to the land, but even if equitable
title were proven Henry Powers' possession under
the alleged verbal agreement was not adverse to
the title of Haury l{iser but in subordination and under the
protection thereof. Chapmanv. Chapman, 91 Va. 398; Thompson v. Camper, 106 Va. 315; Marback v. H.ol1nes, 105, Va. 178;
St1.wrt v. Meade, 119 Va. 753; Cox v. Cox, 134, Va. 307;
Buchana-n v. Norfolk .Southern Railway, 150 Va. 17; Mathews
v. FreemOA?J Co., 191 Va. 385.
Furthermore, the deed from Henry Kiser to William P.
and Phebe l{iser for the 94 acres being executed after the coal
and minerals had been conveyed by Henry J{iser to Tazwell
Coal and Iron Company, the possession of the surface thereafter by William P. Kiser and Phebe l{iser or those claiming
under them did not constitute adverse possession of the coal
and minerals. Interstate Coal <t Iron Co. v. Clin.twood Coal
<t Iron Co., 105 Va. 574; Morrison v. Anz.e1·ica-n Asso., 110 Va.
91; Clevinget· v. B·ull Creek Coal Co., 199, Va. 216; Ventro v.
Clinchfield Coa.l Corp., 199 Va. 943; 1 Am. Jur. 856, Adverse
Possession Sec. 114.
As to the 38 acres, the con1plainants claim that possession
was taken bv 'Villiam P. Kiser in 1881 under his deed from
John Powers as color of title. It is their contention that since
the adverse possession of this 38 acres began prior to the
deed of severance by which Henry Kiser conveyed the coal
and minerals to Tazewell Coal and Iron Company that it
continued to run after the severance was made even though it
had not been for the required number of years prior to the
severance to perfect title. The defendants contend that since
there was no actual possession of the coal and minerals by
William P. l{iser at any time his possession of the -surface of
the 38 acres was not possession of the coal and minerals after
the deed of severance was executed, and since the possession
was not for the required number of years to perfect title there
was no adverse possession of the coal and n1inerals thereafter.
page 44 ~ On this question there is a conflict of authority,
but by far the best reasoning and the most persuasive decisions are in favor of the defendant's contention. The
evidence fails to show that 'Villiam P. Kiser or those who
claim under him ever took or held actual possession of the coal
or minerals. It is well settled, as shown by the authorities
last above cited, that physical or actual possession of undeveloped coal or n1inerals underlying land may only be taken
and held by acts which would amount to disseizin by conducting commercial mining thereon so as to actually and exclupage 43

~
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sively take open, notorious and hostile possession thereof.
Actual possession is not acquired by sporadic and limited
mining in keeping with recognized relations existing between
the owners of the separate estates and not antagonstic to
the interests of the true ownership of the coal and minerals.
The evidence is clear that William P. Kiser did not have
actual possession of the coal or minerals on this 38 acres
prior to t.he deed of severance. When he received the deed
from John Powers purporting to convey fee simple title to the
whole estate it actually did not convey any part of the 38
acres for John Powers had no title to convey, and the deed
operated only as color of title. When William P. IGser took
possession of the surface under his deed he took only constructive possession of the coal and minerals. This constructive posses·sion was good only so long as there was no deed
executed by the true owner of the land which effectively
severed the title to the coal and minerals from the title to the
surface, but since William P. Kiser did not hold constructive
possession of the coal and minerals for a sufficient number of
years to perfect his title, and not having taken actual possession thereof so as to amount to disseizin, when Henry
Kiser, the true owner conveyed good title to the coal and
minerals to Tazewell Coal and Iron Company the possession
of the surface by William P. Kiser was no longer adverse. It
is well established law that where there has been
page 45 ~ a severance of title to the coal and minerals from
the title to the surfa.ce the owner of the surface
holds, or is presumed to hold, possession for the benefit of the
true owner of the coal and minerals. Clevinger v. BUll Creek
Coal Co., 199 V a. 216 page 220, and other authorities there
cited; Vent·ro v. Clinchfield ~Coal Corp., 199 Va. 943 page 951.
In Wallace v. Elm Grover Coal Co., 58 W.Va.. 449, 52 S. E.
485, it was said that the owner of the surface when the underlying coal had been conveyed can acquire no title to the coal
by his exclusive and continued possession of the surface;
nor does the owner of the coal lose his right or his possession
by any length of non-usage. To lose his right he must be disseized and there can be no disseizion by an act which does not
actually take the coal out of his possession.
The case of Perkins v. 801.dhern Coal Corp., (U. S. D. C.,
S. D. W. Va.-1951}, 96 F. Supp. 8, 13, Affd. 190 F. (2d)
692, is directly in point, in which the Court said :
"• • • It has long been settled in West Virginia that adverse
possession of the surface, following severance of the minerals.
therefrom, does not affect the rights of those owning the
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mineral interests. The ntle is not altered by the fact that the
severcmce does not occur wntil after the adverse possession
has comme.noed. Central Trust Co. v. Harless, supra. It is
likewise immaterial that the adverse possessor has no notice
of the severance. United Fuel Gas Co. v. Dyer, 4 Cir., 185 F
(2d) 99." (Italics supplied)
To follow any other rule than that laid down -by the above
authorities would open the door to the perpetration of gross
fraud and deprive the true owner of the coal and minerals of
their property without any knowledge that the one who owned
title to the surface only wa·s holding adverse possession of the
coal and minerals by his possession of the surface. The
recordation of the deed of severance from the true owner
of the land is notice to the world that thereafter the possession
of the surface by the o,v·ner thereof does not constitute adverse
possession of the coal and minerals. The compage 46 ~ plainants, not having proved good title to the coal
and minerals on either of the tracts in controversy, are not entitled to the relief prayed for in their bill.
Not only has the defendant proved a good record title to the
coal and minerals, but it has shown that the Clinchfield Coal
Corporation, which is now owned by the defendant, was a bo·na
fide purchaser for value, under a clear record chain of title,
to the 1120 acres of coal and minerals, running back to Henry
J{iser, and without notice of complainants' claim at the time
of such purchase. The complainants' contention that Tazewell
Coal and Iron Company and those claiming under it were
charged with notice of the claim of William P. Kiser because
of his possession of the 38 acres at the time of the severance
is of no avail to them, for even if such possession, under the
law· in effect at that time, was notice to Tazewell Coal and
Iron Company of the claim of \V'illiam P. Kiser, his claim
of ownersl1ip of the 37 acres was worthless at that time and
there was nothing therein that prevented good title to the
coal and minerals being conveyed by Henry Kiser, and at the
tiine of the purchase by Clinchfield Coal Corporation, which
was after the severance, and after enactment of the statute
making possession no longer notice, the possession of the
surface by the owner of the surface was not notice of any
claim of adverse possession of the coal and minerals.
Furthermore, the Clincl1field Coal Corporation took actual,
open exclusive and hostile possession of the coal and minerals
on the 1120 acres, claiming title thereto under its deed and l1as
conducted commercial mining· operations thereon continuously
from 1918 to the present time which clearly was an effectual
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actual adverse possession for more than the required number
of years to perfect its title by adverse possession if it were not
good otherwise.
While it is not necessary, the court deems it advisable
to comment upon the complainants' long delay in asserting
their claim. The complainant's prayer for relief is
page 47 ~ another one of those demands addressed to a court
of equity which is so stale that all equitable fragrance has long since departed. All the actors in the original
transactions who should have been interested in the claims,
and who naturally would have been interested in them if they
had any true merit, have long since departed this earthly habitation without any one of them taking the first step toward the
assertion of any such claims in court. Even the complainants
have 'vaited until they are advanced in years before instituting
any suit when they could have done so many years ago. What
was quoted with approval and applied in Hagan Estates v.
N.Y. Mining etc., Co., 184 Va. 1064, is applicable here:
" '• • • There is no principle of equity sounder, more
conservative and more prolific in all the fruits of peace than
this: That he who slumbers over his rights, with no impediment to his asserting them, until the evidence upon which
a counter-claim is founded, may, from lapse of time, be pre·sumer to be lost; wn.til the generatiot~ cognriza.nt of the transa.ctions bet~veen the parties has passed away, atnd u'ntil original
actors are in their grOIVes, and their affairs left to representatives-the law, in the exercise of an equitable sovereignty,
presumes it to be unjust that under such circumstances a
con1plaint should be heard; and in nine cases out of ten it is
unjust in fact, as well as in theory. It is presu1ned, and the
pres·u.mption grows o'ltt of the 11rinciples of huma;n nature, developed in 'ltniversal experience, that m.ett will use reaso1zable
diligence to get what originally belongs to them.' ''
The complainant's bill will be dismissed and the defendant
declared the owner of the coal and tnineral in controversy in
this suit.
11-28-60.
F. "\Y. SJ\fiTH, Judge .
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Feb. 22, 1961.
Hon. J. E. Duff
Attorney at Law
Lebanon, Virginia
Hon. Wm. A. Stuart
Attorney at Law
Abingdon, Virginia

Re: J\.Iary C. Smith et al., v. The Pittston C01upany.
Gentlemen:
I have toda.y signed the decree submitted to me for my
signature as prepared without making any change therein.
As you gentlemen know, and which was discussed with both
of you last Saturday, there were certain references made to
deeds on page 2 of the court's opinion written by me under
date of November 28, 1960, a copy of which was mailed to each
of you, which should be corrected. I have today made the
necessary corrections and I am mailing to each of you herewith a copy of page 2 of the opinion as corrected in order
that the copy which you have may show the correction, and
the opinion as th11s corrected is being filed along with the
decree as a part of the record.
Counsel for the complainants has asked that the record show
his objection and exception to the correction of the opinion as
above indicated. It 'vould seem to me that the court certainlv
has the right to make such changes as it may deem prope"r
before the opinion is filed and at any time within 21 davs
from the signing and entry of the final decree. Just why
counsel for complainant should want to object to the correction
of inadvertent statements with reference to facts not in dispute I do not attempt to say. However, this letter may be
treated as a part of the record for the purpose of the objection
and exception made by counsel for the complainants.
'Vith my kindest personal regards, I am

Sincerely,

F. W. S:MITH, Judge.
cc;FWS
page 49}

•

•

•

•

•

10

Supreme Court of Appeals of Virginia
FINAL DECREE.

This cause came on this day to be again heard upon the
bill of complaint and exhibits therewith, the answer and exhibits therewith of defendant to the bill of complaint, the
amended bill. of complaint and exhibits therewith, the answer
and exhibits therewith of defendant to the amended bill of
complaint, the depositions, stipulations, exhibits and other
papers filed herein and the briefs of counsel for the respective
parties, and was argued by counsel. In consideration whereof.,
it is hereby ADJUDGED, ORDERED and DECREED for
reasons stated by the Court in writing and hereby made a
part of the record, as follows :
(1) The Pittston Company (called in the caption of the
original bill ''Clinchfield Coal Company, a Division of The
Pittston Company'') is the owner of all the coal, minerals,
metals, petroleum, metallic substances, fluids and gas of
every description in, upon or underlying the 94-acre tract of
land in the bill and proceedings mentioned, which is described
in the deed from Henry Kiser and wife to William P. Kiser
and ·wife, dated February 9, 1889, and of record in the Clerk's
Office of the Circuit Court of Dickenson County, Virginia, in
Deed Book 14, page 587, and being the tract shown in green on
the map which is Exhibit No. 36 to the deposition of defendant's witness Olinger; and so much of said deed
page 50 ~ as is inconsistent with this finding of the Court is
void and of no effect.
(2)) The Pittston Company is the owner of all the coal,
minerals, metals, petroleum, metallic substances, fluids and
gas of every description in, upon or underlying the 38-acre
tract of land in the proceedings mentioned, which is shown in
pink on the defendant's said Exhibit No. 36, and being that
part of the 48-acre tract conveyed by John Powers to
William Kiser, by deed dated March 24, 1881, and of record
in the Clerk's Office of the Circuit Court of Dickenson County,
Virginia, in Deed Book 7, page 515, amounting to 38 acres,
which lies within the eastern boundary line of the 1120-acre
1nineral tract conveyed by Henry Kiser and wife to Tazewell
Coal and Iron Company, by deed dated December 9, 1887, and
of record in the Clerk's Office of the Circuit Court of Dickenson County, Virginia, in Deed Book 5, page 285, but not including the remaining 10 acres lying outside said boundary
line ; and so much of said deed of March 24, 1881, as is inconsistent with this finding of the Court is void and of no
effect.
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(3) The bill of complaint and amended bill of complaint
are hereby dismissed at the cost of the complainants.
To the decision of the Court as set forth in paragraphs
numbered 1, 2 and 3 above, and each of them, the complainants
except.
Enter this 22nd day of February, 1961.
F. W.

page 52
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Received and filed, this the 2 day of 1\tlarch, 1961.
J. C. STANLEY D. Clerk.
NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.
To Frenchman 0 'Quinn, Clerk of the Circuit Court of Dickenson County, Virginia:
Notice is hereby given by counsel for complainants, Mary
C. Smith, W. P. Smith, Lawrence Smith, Walden Smith,
Farnie Dotson, Sadie Dotson, Chloe Breeding, Iza Maine
Kiser, Mary Dotson, Donald l{iser, Julia Kiser, Mandie
Stevens, Bertie Counts, Vadie Tiller, and Oliver Kiser, of
their appeal from the judgment and decree entered in this
cause on the 22nd day of February, 1961, and they assign
and set forth the following errors :

1.
The court erred in the decree entered in this cause on February 22nd, 1961, in failing to hold that complainants were the
owners of all the coal, minerals, metals, petroleum, metallic
substances, fluids and gas of every description in, upon, or
underlying the 38 acre tract of land in the bill and proceedings in this case, and being that part of the 48 acre tract of
land conveyed by John Powers to William Kiser by deed
dated March 24, 1881, wl1ich lies within the 1120 acre survey
of Henry Kiser, and which said deed is a matter of record in
the Clerk's Office of Dickenson County, Virginia, in Deed
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Book No. 7, at page 515, and in vacating, annulling
and declaring void so n1uch of said deed as is inconsistent with the finding of the court.

2.
The court erred in the decree entered in the cause on February 22nd, 1961, in failing to hold that complainants were
the owners of all the coal, minerals, metals, petroleum, metallic substances, fluids and gas of every description in, upon or
underlying the 94 acre tract of land in the bill and proceedings
mentioned in said cause, which is described in the deed from
Henry Kiser and wife to W. P. Kiser and Phebe Kiser,
dated on December 9, 1889, and of reord in the Clerk's Office
of Dickenson County, Virginia, in Deed Book No. 14, at page
587, and in vacating, annulling and declaring void so much
of said deed as is inconsistent with the finding of the court.

3.
The court erred in the decree entered in this cause on February 22, 1961, in failing to vacate, annul, and declare void
that deed from Henry Kiser and wife to Tazewell Coal and
Iron Company in so far as said deed purports to convey the
coal, minerals, metals, metallic substances, petroleum, fluids
and gas of every description in, upon or underlying the 38
and 94 acre tracts of land in the bill and proceedings mentioned in this cause, which said deed is a matter of record in
the Clerk's Office of Dickenson County, Virginia, in Deed Book
No. 5, at page 285.
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54~

MARY C. SMITH
W. P. SMITH,
LAWRENCE SMITH,
WALDEN SMITH,
F ARNIE DOTSON,
SADIE DOTSON,
CHLOE BREEDING,
IZA MAINE KISER,
MARY DOTSON,
DONALD KISER
JULIA l{ISER
MATJDIE STEVENS
BERTIE COUNTS
VADIE TILLER
OLIVER KISER
By Counsel.

~Iary
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Orpha Kiser.

J. E. DUFF,
Lebanon, Virginia,
Counsel.

•

•

•

•

•

COURT FILE.
Received and filed, this the 22 day of Nov., 1957.
HERBERT J. RASNICK, Dep. Clerk.
MET at the home of Mrs. Orpha Kiser, on the waters of
Chaney Creek in R-ussell County, Virginia, pursuant to notice
hereto attached, on this 30th day of October, 1957, for the
purpose of taking the deposition of Mrs. Orpha Kiser, to be
read as evidence on behalf of the complainants in a certain
chancery suit now pending in the Circuit Court of Dickenson
County, Virginia, in which Mary C. Smith, et al., are complainants, and the Clinchfield Coal Corporation is defendant.
Present: Wm. P. Smith, one of the complainants in person.
J. E. Duff, counsel for complainant.
No appearance for defendants.
Thence came,
~IRS. ORPHA KISER,
a witness of lawful age, who being by me first duly sworn,
deposes and says:

DIR.ECT EXAMINATION.
By

~Ir.

Duff:

Q. How old are you, Mrs. Kiser?

A. I was 85 the 7th day of last September.
Q. You were born in 1872?
A. Yes, sir.
Q. Who was your father?
A. Henry Powers.
Dep.
Q. Which Henry Powers-was he a son of John
Cmplt. Powers?
page 2 ~ A. Y e~, he was a son of old John Powers they
called him, and and they called my father ''little"
Henry Powers.
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Orpha l(iser.
Q. Where were you born, Mrs. Kiser?
A. I couldn't tell you that, I just don't know.
Q. Do you know the place over here at Carrie, or near
Carrie in Dickenson County where \iVm. P. Kiser and Pheobe
Kiser lived?
A. Oh, yes.
Q. Did you ever live on the 94 acre tract of land where Wm.
P. Kiser lived Y
A. Yes, sir, I know we lived there at the "Bill'' place they
called it.
Q. By the ''Bill'' place, do you mean the Bill Kiser place?
A. Yes.
Q. And his wife was named Pheobe?
A. Yes.
Q. Did your father own that land at one time Y
A. Well, I guess he did. He owned half of Dickenson
County and just fooled it away.
Q. Did he built a house there?
A. At the "Bill'' place Y
Q. Yes?
A. Yes, he built the most of it, I know that.
Q. Did you live there at that place?
A. Yes, we lived there for four or five years. Brother
Howard was born there.
Q. Were you living· there when your father
Dep.
finished building the house there at the "Bill'' place?
Cmplt.
A. I just don't remember. I remember seeing
page 3 r them working on the house, saw them hewing the
logs. I remember a big poplar tree right back of
where they were building.
Q. You were just a girl at that time Y
A. Oh, yes, I was just small.
Q. Do you remember anything about your father clearing up
anv of the land Y
A. Yes, he cleared a big new ground, a real big new ground.
Q. How close was that to the house Y
A. A right smart piece off to the left back down in there.
I know we bad a log rolling after we moved, and burnt the
big- poplar logs and things.
Q. Do you remember Bill Kiser?
A. Yes.
Q. Did he live there with your father any?
A. Yes, he stayed there most of his time.
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Orpha Kiser.
Q. That was before he married Pheobe Smith¥
A. Yes.
Q. Do you remember about when Wm. Kiser, or Bill Kiser,
and Pheobe Smith were married Y
A. No, I don't remember when, but I remember hearing it.
Q. When was that with reference to the time you moved
from this place?
A. Right after we moved.
Q. Where did they live?
A. They lived right there. I went to see them one
Dep.
time after I married, me and Sarah Kiser. She was
Cmplt. well acquainted with Pheobe.
page 4 ~ Q. When was that Mrs. Kiser?
A. I don't remember. Ritzie was 4 years old and
I had him with me, and he is 56 now I reckon. They were
doing well and he had the prettiest lot of bees, and had them
fixed upstairs, and had windows for them.
Q. You are speaking of Bill Kiser Y
A. Yes.
Q. Did you know Henry Kiser Y
A. That is Bill's father, yes I did.
Q. Where did he live?
A. Right around the ridge from us, just a little piece.
Q. Did you know your grand-father, John Powers?
A. Yes.
Q. Where did he live Y
A. Just back from where Tilden Smith now lives.
Q. He was the father of your father?
A. Yes.
Q. And Russell Powers was one of his sons?
A. He was a half brother to my father. John Pat Powers
was married twice, he had about 22 children.
Q. Did you ever hear anybody making any claim to the land
your father owned there?
A. I never did.
Q. I believe he sold his land to Bill Kiser.
A. I guess he did. I don't remember anything about that.
Q. ·You were too small to know anything about
Dep.
business transactions?
Cmplt.
A. Yes.
page 5 ~ Q. But he did live there Y
A. Yes, he moved there. I remember mother
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Orpha Kiser.
giving him an old chair, and I remember him sitting in the
door watching us.
Q. Are you willing for the stenographer to sign your name
to your deposition when it is written upY
A. Yes, sir, it is all right.
. .-\.nd further she saith not.
ORPHA KISER.
State of Virginia,
County of Russell, to-wit:
I, Sara P. Easterly, a Notary Public in and for the County
of Russell, in the State of Virginia, do hereby certify that
the foregoing deposition of Mrs. Orpha Kiser was duly taken,
witness sworn, and signature authorized before me at the time,
place, and for the purpose mentioned in the caption hereto.
Given under my hand this the 30th day of October, 1957.
l\Iy commission expires on the 23rd day of Sept. 1958.
SARA P. EASTERLY
Notary Public.
Dep.
Cmplt.
page 5A

~

To Clinchfield Coal Company, a Division of the
Pittston Company:

Take notice that the undersigned will, on Wednesday,
October 30th, between the hours of 10:00 A. ]\L and 2 :00
P. ~I., at the residence of Orphia l{iser, on Chaney Creek,
proceed to take the deposition of the said Orhpia l{iser to be
read as evidence on behalf of the undersigned in that certain
chancery cause now pending in the Circuit Court of Dickenson
County, Virginia, in which Marcy C. Smith and others are
complainants, and Clinchfield Coal Company is defendant.
If for any reason said depositions cannot be commenced on
that day, or if commenced not completed, the taking thereof
·will be adjourned from day to day and from time to time, until
they are completed.
This October 18th, 1957.

~Iary
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MARY C. SMITH
WM. P. SMITH
LAWRENCE SMITH
WALDEN SMITH
FLARNIE DOTSON
SADIE DOTSON
CHLOE BREEDING
IZA MAINE KISER
:hiARY DOTSON
DONALD KISER
JULIA KISER
MA UDIE STEVENS
BERTIE COUNTS
VADIE TILLER
By Counsel.

J. E. DUFF
Counsel.
Dep.
Cmplt.
page 5B

~

•

•

•

•

•

DEPOSITION OF HENRY POWERS.
November 11, 1957.
Received and filed, this the 22 day of Nov., 1957.
HEHBERT J. R.ASNICI{, Dep. Clerk.
Dep.
Cmplt.
page 6

~

1\tiet at tl1e hon1e of Hadley Edwards, in Dickenson
County, 'Tirginia, on the 11th day of November,
1957, pursuant to agreement between counsel for complainants and counsel for defendant, for the purpose of taking the
deposition of Henry Powers, to be read as evidence on behalf
of the complainants, in a certain chancery cause now pending
in the Citcuit Court of Dickenson County, Virginia.

Present: Joe E. Duff, Esq., of Lebanon, Virginia, Counsel
for Con1plainants.
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Henry Powers.
T. C. Phillips, Esq., of Penn., Stuart and Phillips, of
Abingdon, Virginia, ·
Walter Lee Rush, Esq., of Clintwood, Virginia, and
B. F. Sutherland, Esq., of Clintwood, Virginia, Counsel for
Defendant.
Said deposition taken before Mrs. Ruth M. Lewis, Notary
Public for the State of Virginia at Large.
All formalities as to caption, certificate and mode of transmission waived.
HENRY PO,VERS,
being first duly sworn, was examined and deposed as follows :
DIRECT EXAMINATION.
By Mr. Duff:
Q'. Mr. Powers, who was your father?
A. T. J. Powers, Jeff Powers.
~
Q. And who was his father?
A. Johnny Powers.
Q. How old are you Y
A. I am going on eighty-eight years old.
Q. Where were you raised?
A. I was raised over here on Frying Pan, not far from
where the Buca Postoffice used to be.
Q. How far from Carrie?
A. About four miles.
Q. Where did your grandfather, Johnny Powers, live at
that time, when you were born?
A. He lived right up at the head of Frying Pan to the left,
between Frying Pan and Cane Creek.
Q. Do you know where Blue Bill Kiser lived?
A. Yes, sir, I know where Bill lived.
Q. Where did he live with reference to where Henry Powers
lived?
A. He lived at the same place my Uncle Hen lived at one
time, and probably his wife died at that place.
Q. How far was that from your grandfather Powers, how
far from where your grandfather Powers lived?
A. Two miles.
Q. Your grandfather owned a pretty big bunch of
Dep.
Cmplt. land up there, didn't he, in that section?
page 8 ~ A. I don't know just how much he owned.
Q. But he owned a bunch of land, didn't he?

Dep.
Cmplt.
page 7
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Henry Powers.

A. Yes, sir, but I don't remember how much.
Q. So did Henry Kiser, didn't heY
A. ·Yes, sir, the old man Henry owned a lot of land.
Q. Do you know where your Uncle Henry bought some
land from Henry l(iser?
A. I suppose he bought it in the gap this side of Carrie
from where he lived, didn't he?
Q. Did he build a house out there and live out there!
A. Uncle Hen, I suppose, built the house, yes, sir.
Q. How old were you when he went there to live and built
that house?
A. I don't know, I guess I was something like twelve or
fifteen years old.
Q. Do you remember how long he lived there?
A. Who? Henry Powers!
Q. Yes.
A. Well, he stayed there a good while. He raised his
family there, his children.
Q. You were there, I suppose, at different times T
A. Oh, yes, I was there at different times.
Dep.
Q. Did he clear up any land there?
A. Well, there was a whole lot of land cleared
Cmplt.
page 9 ~ on the farm, but I don't remember if he cleared
it or what. I don't remember about that.
Q. You were small Y
A. Yes, sir.
Q. Do you remember about when he left there?
A. No, I don't remember exactly, but when he left he went
to the Li Long place out toward Flat Gap, and I was there
a few times while he was there.
Q. Do you know who he sold that land to that he got from
Henry Kiser Y

Mr. Phillips: We object to that question as the records
would be the best evidence, and this would be hearsay
evidence.
A.
Q.
A.
Q.
A.
well

Who, my uncle Y
Yes.
No, sir, I don't.
Do you know who moved there when he left f
Bill Kiser and his wife lived there and died there as
as I remember.
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Henry Powers.
Q. Do you remember when Bill Kiser died, or about when
he died?
Dep.
A. I guess I remembered it at the time, but I
Cmplt.
couldn't tell you how long ago it has been or when.
page 10 ~ Q. He lived there a good many years, did he?
.A. Sure, he lived there a good bit.
Mr. Duff: Yon may ask him.
Mr. Phillips: No questions.

Q. Will you be willing for the stenographer to sign your
name to your deposition Y
A. Yes, sir.
Mr. Phillips: 'Ve agree signature may be waived.
Signature waived by agreement.
State of Virginia,
City of Bristol, to-wit:
I, Ruth 1\L Lewis, a Notary Public for the State of Virginia at Large, do hereby certify that the foregoing deposition
of Henry Powers was taken before me at the time and place
set forth in the caption; that the witness was sworn by me
before giving his deposition, and that the foregoing is a true
and correct transcript of my shorthand notes of the deposition
of said witness, and the signature of witness waived.
Given under my hand this the 14th day of November, 1957.
RUTH M. LEWIS
Notary public.
}.:[y commission expires April 8, 1961.
Received and filed, this the 11 day of Oct., 1958.
HERBERT J. RASNICK, Dep. Clerk.
Dep.
Cmplt.
page 12 ~

•

•

•

•

•

•

•

•

•

•
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Mary C. Smith.
MET at the office of Sara P. Easterly, in the town of
Lebanon, Virginia, on this the 5th day of December, 1957,
pursuant to agreement of parties, for the purpose of taking
further depositions in the above styled matter.
Present: Wm. P. Smith and Mary C. Smith, in person J. E.
Duff, counsel for complainants.
Penn, Stuart & Phillips, by T. C. Phillips, Counsel for
Defendants.
And thence came,
:MARY C. SMITH,
a witness of lawful age, who being by me first duly sworn deposes as follows:
DIRECT EXAMINATION.
By Mr. Duff:
Q. I believe you are the widow of Garland B. Smith, is that
correct?
A. Yes, sir.
Q. And I believe that Garland B. Smith was a
Dep.
son of Pheobe Kiser?
Cmplt.
A. Yes, sir.
page 13 ~ Q. 'Vho was Pheobe Kiser before she married f
A. She was a Smith.
Q. And she was the wife of Wm. P. Kiser!
A. Yes, sir.
Q. I believe his nick name was ''Blue Bill'' Kiser?
A. Yes, sir, they called him Blue Bill.
Q. And I believe that Wm. P. l{iser was a son of Henry and
Leah l{iser?
A. Yes, sir.
Q. You knew then1?
A. Yes, sir.
Q. Did you know Henry Powers in his life time!
A. Yes, sir, I knew them. I knowed when they lived there
on that place.
Q. By that place do you mean the 94 acres of land which is
in controversy in this case?
A. Yes, sir, that is what it is, 94 acres.
Q. When he lived there state whether or not he lived at the
same place that Wm. P. Kiser and Pheobe Kiser afterwards
lived?
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A. :Yes, sir, they lived there.
Q. I believe that Wm. P. & Pheobe Kiser moved into the
house that Henry Powers had lived in Y
A. Yes, sir.
Q. Do you know who Wm. P. Kiser bought the
Dep.
94 acre tract of land from Y
Omplt.
A. No, sir, I do not.
page 14} Q. Did you ever hear Wm. P. Kiser say that he
bought it from Henry Powers Y
A. Yes, sir, I think I have heard him say that.
Mr. Phillips: We object to the answer of the witness
because hear-say and self serving, and move that it be stricken
from the record.

Q. Did you ever hear Pheobe Kiser say whom they got it
fromY
Sa~e

objection.

A No, I don't think I did. They must have got it from old
Uncle Henry Kiser as good as I can recall.
Q. Henry Kiser made the deed to them Y
A. Yes, sir, I think he did.
Q. Did Henry Powers own that land before that Y
A. Yes, sir he did, before they moved there.
Q. Before Wm. Kiser moved there?
A. Yes, sir.
Mr. Phillips: Same objection .to the foregoing question
and answer, and also because leading.
Q. Now, when you and Garland Smith were married where
did you start house-keeping Y
A. We started house-keeping right there near where Bill
lived, and lived the~e a year, and then we moved to that low
gap place, and lived there the most of our days.
Q. Was that the 48 acre tract?
Dep.
Omplt.
A. Yes, that is the 48 acres.
page 15 } Q. Now, Mrs. Smith I will ask you to state
whether or not your husband at the. time of his
death had among his papers some deeds and surveys that
he had gotten from Wm. P. Kiser?
A. Yes, sir, he did.

~{ary
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Mat·y C. Smith.
Q. When your husband died who took charge of these
papers?
A. They were left in my hands, but I depended on the
children taking care of them. Of course, he meant for me to
have control of all he had after he died.
Q. I hand you here a deed from John Powers to Wm.
Kiser, dated the 24th day of March, 1881, signed by John
Powers and acknowledged by him, duly admitted to record in
the Clerk's Office of the Circuit Court of Dickenson County,
Virginia, and will ask you if that is one of the papers that was
left to you when your husband died?
A. Yes, sir, that is one of the papers.
Q. I will ask you if you will file that with your deposition
marked ''Mary C. Smith Exhibit #1," being the same
paper of which a copy was filed with the Will in this case
marked ''Exhibit Original John Powers Deed''?
A. Yes, sir.
Q. I hand you here a paper which purports to be a certified
copy of a survey made by Jessee Wampler Survey on the 24th
day of March, 1881, which seems to be a survey of the 48 acres
of land in controversy in this case, and will ask you
if that is one of the papers which was left to you in
Dep.
Cmplt.
the papers of your husband?
page 16 ~ A. Yes, sir.
Q. Will you file that paper with your deposition
marked ''Exhibit Mary C. Smith #2 "?
A. Yes, sir.
Q. And being the same a.s the <?riginal filed with the bill in
this case marked ''Exhibit Jessee Wampler Survey of the 48
acre tract''?

Mr. Phillips: We object to the filing of the foregoing suryey on the ground that it is not properly proven, and is not
admissible to prove any issue in this case.
·
A. Yes, sir.
Q. I hand you here, Mrs. Smith, a paper writing, being a
deed dated the 24th day of March, 1881, between Henry Kiser
of the County of Russell, State of Virginia, of the first part
and Henry Powers of the CountY of Dickenson, of the second
part, which deed purports to convey to Henry Powers a tract
of 94 acres of land in controversy in this case, and which deed
is not signed. I will ask you if that is one of the papers
which was left by your husband among his papers?

24

Supreme Court of Appeals of Virginia
Mary C. Sntith.

A. Yes, sir.
Q. I will ask you if you will file this paper with your deposition marked ''Exhibit Mary C. Sn1ith #3, and being the
original of the photographic copy of that paper filed with the
bill in this case, marked "Exhibit Henry Kiser Deed" Y
Mr. Phillips: We object to the filing of that paper on the
ground that it is not signed or executed, and is not
Dep.
admissible in evidence in this case for any purpose
Cmplt.
Mr. Duff: In reply to that objection counsel for
page 17 } complainant respectfully calls attention of the
Court to the fact that it is not a deed, but that it is
proper evidence ·of the fact that a sale was made by Henry
Kiser to IIenry Powers, and is admissible evidence of that
transaction.
Mr. Phillips: We submit that it is purely hearsay, and is
not admissible on any ground or for any purpose.
Q. Now, Mrs. Smith, I hand you here a paper which is the
original survey by Jesse Wmple-1·, Surveyor, of a 94 acre tract
of land, which survey shows it was made on the 24th day of
March, 1881, and will ask you if that is another one of the
papers left in your possession?
A. Yes, sir.
Q. I will ask you if you will file this original paper with
your deposition marked ''Exhibit Mary C. Smith #4,'' and
being the original of the photostatic copy of this paper filed
along with the bill in this case, marked ''Exhibit Jessee
Wampler Survey of the 94 acre tract?
Mr. Phillips: We object to tl1e filing of the said purported
survey on the ground that it is not properly proven or
authenticated, and is hearsay, and is not adtnissible as evidence in this case for any purpose.
A. I file same with my depositions.
No Cross Examination:
And further she saith not.
Signature waived.
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Dep.
Cmplt.
page 18

~
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Lo~tthen.

And thence came,

H. L. LOUTHEN,
a witness of lawful age, who being by me first duly sworn deposes and says :
DIRECT EXAMINATION.
~fr. Duff:
Q. Mr. Louthen, where do you live?
A. Here in Lebanon.
Q. What is your profession?
A. I am a Highway Engineer, Surveyor for the Department
of Highways.
Q. I believe you are now employed by the Virginia Department of Hig·hways as an Engineer?
A. Yes, sir.
Q. Mr. Louthen, I will ask you if you have made a map
or plat of the 48 acre and the 94 acres of land in controversy
in this case, from the description in the deeds furnished
you?
A. Yes, sir, I made that and platted it from the deed description.
Q. This shows the 9~ acre of land fron1 Henry Kiser to
Henry Powers?
A. Yes, sir.
Q. And this plat, marked ''Exhibit ~{ary C. Smith #2, is
a plat of the land in deed fro1n John Powers to Wn1. Kiser?
A. Yes, sir.
Q. And that is the same date as the Henry Kiser
Dep.
to Henry Powers deed?
Cmplt.
A. Yes, sir.
page 19 ~ Q. And that is the same date of the Henry Kiser
to Henry Powers deed?
A. Yes, sir.
Q. Now, 1\fr. Lou then, I note here a corner in the 94 acres
and the 48 acres, being- a call from a. Chestnut and 1\faple
N 69 E 40 poles to a Chestnut corner of Powers Survey, was
that in the deed you platted this from?
A. Yes, sir, it was in both of the deeds, the 48 acre deed
and the 94 acres, they both called for the same point.

By
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Q. State whether or not that would indicate that the 48 acre
tract of land was carved from the John Powers land f
Mr. Phillips: We object to that question on the grou~d
that it is leading, and also that it calls for an opinion of the
'vitness, which would be a matter for the Court to decide.
J\tir. Duff: This is an expert witness, an engineer making a
survey.
1\fr. Phillips: We reply to that that this witness may be an
expert Engineer or surveyor, but that does not qualify him to
make a conclusion of that nature.
A. My answer to that question would be this, based on one
point alone we could not definitely say it was carved from it.
However, going into it a little further we could definitely say it
'vas carved from the John Powers land.
Q. State whether or not that does show that that
Dep.
was a corner of some Powers tract of land f
Cmplt.
A. Yes, sir. The same point is mentioned in
page 20 ~ both deeds. My point is this, you couldn't say
definitely it came out of anywhere from one call,
but by using both the plats and they have identical calls, indicates they were taken from the same tract, from just from
one point you can't say.
Q. Did you indicate on this map where some more of the
John Powers land lies Y
A. ·Yes, sir, the same tract joins.
Q. You are speaking of this large tract, marked John
Powers land?
A.. Yes, sir.
Q. Now you have marked here Russell Powers v. Vincent
Powers and Archa Powers-! will ask you to state if you had
access to the original partition suit in that case when yon
made this platY
A. Yes, sir, I did. This tract was here.
Q. I believe that the surveys in that partition suit also
show tha.tAb Breeding owned this land right here? (indicating
on map).
A. Yes, sir, it mentioned a point right here at the Ab Breeding property.
Q. Would the calls for the Vincent Powers 247 acres the
same as the calls in the 48 acre survey Y ·
A. They were the same with a slight variance in these calls
right here. Just a difference in the degrees, but it was assumed
it was the same point.
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H. L. Louthen.

Q. Is that unusual?
A. No, it is not unusual at all. It is something
that happens all the time.
~
Q. I call your attention to a call in the Vincent
Powers 247 acre tract of S 18 E 58 poles to
Chestnut Oak, which is shown as being a corner to W. P.
Kiser, which shows up there as very near smoothing iron
shape. What would that indicate as to whether the 48 acres
tract was originally carved from the John Powers tract!

Dep.
Complt.
page 21

1-Ir. Phillips: Objected to on the same grounds heretofore
ass_igned when the witness was asked to show what a certain
thing indicated. Also because leading.
A. Well, I don't know exactly what you mean as to what
that would indicate. Any call, of course, would be possible.
Do you mean is it possible?
Q. I mean would you ordinarily have that little corner in a
big tract of land?
Same objection.
A. Ordinarily, under most circumstances that I run into,
you do not see many pieces of land like that. It could be any
shape to suit conditions. I couldn't say.
Q. What would it indicate, taken in connection with this
corner down here, the Chestnut corner of the Powers survey Y

}fr. Phillips: Same objection as above, and also on the
ground that the deeds and papers speak for themselves.
1\{r. Duff: Attention is called to the fact that this is an expert witness.
A. I have worked with these deeds, and there is
no doubt in my mind that this tract of land here
goes around here and joins on this tract of land.
~ However, I may say that this tract of 247 acres
has some error in it, and does not come together.
Anyway, it shows that these tracts join, but what shape they
take up in here we cannot say, except what the deeds call
for.
Q. I will ask you if you will file this map and plat with your
deposition, marked "H. L. Louthen Exhibit '#1 "?
A. Yes, sir.

Dep.
Cmplt.
page 22
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H. L. Louthen.
CROSS EXAMINATION.
By ~Ir. Phillips:
Q. Are you a graduate of an Engineering College T
A. I am not a graduate of a college. I am a graduate of
Highway Engineering, and also graduate of Division of Civil
Engineering from International Correspondence School.
Q. Are you a certified surveyor-certified by the State of
·virginiaf
A. No, sir.
Q. Now, referring to the plat you have filed as Exhibit #1.
I understand this is a plat you made from certain deeds
furnished you 7
A. Yes, sir.
Q. In other words, you did not go out in the field, or on the
ground and do any surveying?
A. No, sir.
Q. Now, you show here a tract on which you have
Dep.
written John Powers and \Vm. l{iser, 48 acres,
Cmplt.
March 24, 1881, where did you get the calls to make
page 23 ~ the plat of that 48 acre parcel?
A. I was handed the deed by 1\'Ir. Duff.
Q. Do you recall what deed it 'vas?
A. Not without examining· it.
Q. I sho,v you here some original papers that have been
filed. Can you refer to them and identify the deed!
A. I followed that from a deed that was handed me by Mr.
Duff, which was on yellow paper, and which had been copied
by him.
Q. You don't know whether that was from a deed or au
unsigned paperY
A. It wasn't an original deed.
Q. Do you know from whom it was supposed to be?
A. It was supposed to be a copy of a deed which I later
saw.
Q. Now your plat also shows a parcel marked ''Henry &
Leah Kiser and Wm. P. Kiser & Pheobe Kiser 94 acres. Frotn
what deed did you plat that 94 acre parcel?
A. From the same source.
Q. That is a description by metes and bounds on a yellow
sheet l1anded you by Mr. Duff?
A. Yes, sir.
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Q. Underneath the words I have just read to you is also
written ''Henry Kiser and Henry Powers, March 24, 1881, ''
what does that mean, Mr. Louthen?
A. That was the information given to me by Mr. Duff.
Mr. Duff: I told him to put that on there.
Dep.
Cmplt.
page 24

Q. How old are you Mr. Louth en 1

A. 31.
Q. How many years experience have you had in
plotting surveys and in surveying Y
A. About 14 years.
~

And further he saith not.
Signature waived.
1\tiR,S. 1viARY C. Sl\tiiTH,
recalled:
By Mr. Duff:
Q. Mrs. Smith, I will ask you to state whether or not you
ever knew or was acquainted with Jessee Wampler?
A. Yes, sir, I was well acquainted with him.
Q. What did he do?
A. He surveyed is all I ever knowed of him doing.
Q. He is the same man that made the surveys?
A. Yes, sir, the same man. He was a surveyor.
Q. He is dead now 1
A. Yes, sir.
And further she saith not.
Signature waived.
Counsel for defendants admit that Jessee 'Vampler was a
surveyor over in that section.
And thence came,
1\T}.f. P. SMITH,
another witness of lawful age, who being by me first duly
sworn, testified as follows :
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Wm. P. Smith.
DIRECT EXA1\1INATION.
By Mr. Duff:
Q. I believe you are one of the complainants in
Dep.
this suit Y
Cmplt.
A. Yes, sir.
page 25 } Q. And you are a son of Garland B. Smith and
~Iary C. Smith?
A. Yes, sir.
Q. Where do you live now?
A. Over here near Carbo, in Russell County.
Q. Are you acquainted with the tracts of land under which
the coal lies, in controversy in this case T
A. I lived on the 94 acre tract, and lived near the 48 acres
and lived on it too.
Q. How long?
A. As far back as I can remember.
Q. Were you born on the 48 acre tract f
A. Yes, sir.
Q. Were you acquainted with Wm. P. Kiser and Pheobe
l{iser?
A. Yes, sir. Pheobe was my grandmother, and Wm. P.
was my step grand-father.
Q. I believe you say you were born on the 48 acre tract Y
A. Yes, sir.
Q. Do you know who built that house?
A. All I know is what they told me. Of course it was built
before I can remember. Wm. P. Kiser told me he built it.

Mr. Phillips: Objected to because hearsay and move that
it be stricken.
Mr. Duff: Counsel for complainant states that this is a
matter exception to the hearsay rule and is admissible.
Dep.
Cmplt.
page 26
built
Q.

A.
Q.

~

Q. Where did Wm. P. Kiser live in his life time!

A. He lived on the 94 acre as long as I can remember, and he died there in the house that was
there called the Henry Powers house.
Do you know who built that house?
I have been told that Henry Powers built it.
Wlio told y{)u Y ·
•

This is objected to, because hearsay.

~Iary Q.
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Wnt. P. Smith.
A. Henry Kiser told me, and after I left there Walker
Powers told me, and one of the other boys, and they told me
their father built the house and that they lived there, and that
their father sold it to Wm. P. Kiser.
Same objection.
Q. Are any of these pers·ons living at this time Y
A. No, sir.
Q. Mr. Smith, I want you if you will to examine this plot
which is identified here, and as best you can locate the house
on the 48 acre tract where you were born?
A. That is kind of a hollow comes off down here on this
side. This here is two Lynns and this is a Chestnut Oak.
The house was set looking this way, and these two Lynns
were to the left of the house. This Chestnut Oak is not far
from where the house set.
Q. Make a mark here according to your best judgment Y
A. I am not much had guessing distances. I would say
somewhere about right there.
Q. Indicate on there ''House built by Wm. P. Kiser."
Dep.
Cmplt.
page 27

~

We object to the witness writing that on there.

Q. You say, I believe that that is to the best of your knowledge the location?
A. Yes, sir.
Q. I will ask you to locate the Henry Powers house on the
94 acre tract the best you can Y
A. This is two Chestnut Sprouts right here, and the house
would set pretty well in the center between these two points.
Then comes this Chestnut and Maple, would come back something like this. I don't believe there is too much difference in
the distance fron1 the Chestnut and Maple to the house, and
the Chestnut sprouts to the house. There was a smokehouse and crib built there, barn built there and the house,
and they were all built out of hewed logs.
Q. Now, will you indicate on there "House built by Henry
Powers''?
A. I have always been told it was built by Henry Powers.
1\fr. Phillips: I think you ought to write it "House I am
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told was built by Henry Powers,'' as he says it was built
before he was born.
Mr. Duff has written in on the 94 A parcel ''House built by
Henry Powers," and Mr. Duff has also written in on the 48
A parcel "House built by Wm. P. l{iser." Of course, the
testimony of the witness was from what he had been told,
and we, therefore, move that that writing be stricken from the
plat on the ground that it is hear-say.
Dep.
Cmplt.
page 28

~

' Tm.

Q. 1\fr. Smith, I will ask you to state what
P. Kiser told you in regard to how he came into
possession of these two tracts of land f

Objected to because hearsay and self serving.

Q. He has told me that he bought the 48 acres from John
Powers, and that when he bought it he was just paying so
much for what he wanted, and that he told him when they
were surveying it that if he wanted to he could run on to the
top of the hill and it wouldn't cost him anymore. At the
same tin1e he said Henry Powers bought the 94 acre tract of
land from Henry IGser, and that Henry Kiser made out a
deed and give him possession of it, but that Henry Kiser
clidn 't sign the deed because at the time he didn't have a deed
himself. He said W. P. Kiser went there and made his home
with Henry Powers, and he said he was working on his house,
and later Henry decided he wanted to sell to Vv. P. Kiser, and
,V. P. Kiser wanted to buy it, and that they didn't have
enough to pay for it, and Pheobe l{iser sold a little white mare
to finish paying her part, and that Henry Kiser and Leah
J{iser made a deed direct toW. P. Kiser and Pheobe l{iser,
and my understanding is that they paid Henry P.owers for
the land that Henry had bought and never got a deed signed
for. They decided for Henry Kiser to make the deed direct to
,V. P. J{iser and wife to save the expense of recording two
deeds.
Smne objection, on tl1e ground that the witness is speaking
of hearsay testimony.
Dep.
Cmplt.
page 29

~

Q. Mr. Smith, who was the father of Henry
Powers Y
A. John Powers.
Q. Who was the father of Wm. P. Kisert
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A. Henry Kiser.
Q. Did he ever say anything to you about the fact that his
Daddy conveyed the land to W. P. Kiser'
A. Yes, the way he said it was that Henry Kiser had not
signed the deed to Henry Powers, and to keep from recording
two deeds they just let Henry Kiser convey the land to Wm.
P. Kiser. He use to laugh about that, said I bought my track
off his father and he bought his tract off my father.
Same objection.
No cross examination.
Further he saith not.
~£r. Duff: I now want to introduce chancery file of Russell
Powers v. Vincent Po'wers et a.l., Drawer #2 File #8, Circuit
Court of Dickenson County.

State of Virginia,
County of Russell, to-wit:

I, Sara P. Easterly, a Notary Public in and for the County
aforesaid, in the State of Virginia, do hereby certify that
the foregoing depositions of Mary C. Smith, and others were
duly taken, witnesses sworn and signatures waived before
me at the time, place and for the purpose mentioned in the
caption hereto.
·
Given under my hand this the 12th day of December, 1957.
~Iy commission expires on the 23rd day of Sept. 1958.
SAR.A P. EASTERLY
N ota.ry Public.

•

•

•

•

•

Received and filed, this the 11 day of Oct., 1958.
HERBER-T J. RASNICK, Dep. Clerk.

Dep.
Cmplt.
page 30}

•

•

•

•

•
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Orpha Kise1·.

MET at the home of 1\'Irs. Orpha l(iser, on Chaney Creek in
Russell County, Virginia, pursuant to agreement of counsel,
for the purpose of taking the deposition of Orpha Kiser, to
be read as evidence on behalf of the complainants in the
above styled chancery matter.
Present: J. E. Duff, counsel for Complainants.
T. C. Phillips & B. F. Sutherland, counsel for defendant.
And thence came,
MRS. ORPHA KISER,
who having been by me first duly sworn, testified as follows:

DIRECT

EXA~IINATION.

By Mr. Duff:
Q. Mrs. Kiser, I believe you have testified in this case once
before?
A. Yes, I think I did.
Q. On that occasion you testified you were a
Dep.
Cmplt.
daug·hter of Henry Powers-did you know Henry
page 31 ~ KiserY
A. Yes, I reckon I did.
Q. I believe he lived not very far from where your father
lived over there?
A. Yes, around the road a little piece.
Q. I will ask you to state whether or not Henry l(iser
was there at your father's h01ne frequently?
A. Oh, yes, I reckon he was.
Q. How often Y
·· .
A. I don't know, but he was there very often.
Q. Did he ever take meals at your father's home there!
A. Lord, yes.
Q. Do you know who your father bought that land fron1.
Was that from· Henry Kiser?
A. I just don't know.
Q. ·You were small at that timeT
A. Yes, I was small, I just don't know.
Q. Do you know who lived there next after your father?
A. Billy Kiser.
Q. Do you mean W. P. Kiser, sometimes called Blue Bill
Kiser?
A. ·Yes, he married Pheobe Smith. He lived there with us
most of the time, and we left him there.
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Orpha Kiser.
CROSS EXAMINATION.
By Mr. Phillips:
. Q. Mrs. Kiser, how long have you been bed-ridden T
A. I have been down for a long time.
Q. Do you mean by that several months, or
Dep.
several years T
Cmplt.
A. Several months.
page 32 ~ Q. I believe you are about 85 years old?
A. Yes, sir, going on 86.
And further she saith not.
Signature waived.
State of Virginia,
County of Russell, to-wit:
I, Sara P. Easterly, a Notary Public in and for the County
aforesaid, in the State of Virginia, do hereby certify that
the foregoing deposition of Orpha Kiser was duly taken, witness sworn and signature waived before me at the time, place,
and for the purpose mentioned in the caption hereto.
Given under my hand this the 8th day of January, 1958.
SARA P. EASTERLY
Notary Public.
Dep.
Complt.
page 33

~

Received and filed, this the 3rd day of J nne, 1958.
HERBERT J. RASNICK, Dep. Clerk.

Met at the Office of the Clerk in the Circuit Court of
Dickenson County on the 2nd day of J nne, 1958, pursuant to
agreement of Counsel representing complainants and defendant in the case to take the depositions of Herbert
J. Rasnick to be read as evidence for complainants in a
certain chancery suit now pending in the Circuit Court of
Dickenson County, Virginia in which Mary Smith and others
are complainants and The Pittston Company is the defendant:
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Herbert J. Bas'l'llick.
Present: J. E. Duff, Counsel for Complainants.
W. A. Stuart, T. C. Phillips and B. F. Sutherland, Counsel
for the Defendant.
HERBERT J. RASNICK,
a witness -of lawful age, first being duly sworn, deposes as
follows:
DIRECT EXAMINATION.
J.E.Du:ff:
Q. Mr. Rasnick, what is your official position in the Dickenson County Court?
A. Deputy Clerk for the Circuit Court of Dickenson County.
Q. As official Deputy are you familiar with such records in
the Commissioner's Office in Dickenson County, Virginia 7
A. Yes.
Q. Mr. Rasnick, do you know when Dickenson County was
formed?
A. In 1880, I don't know the month, this is what the records
show.
Q. Is 1880 the first year that they show any assessments of
lands in Dickenson County?
A. Yes, sir.
Q. I hand you here a sheet which purports to be a
Dep.
Cmplt.
copy of tracts of land for the year 1880 assessed in
page 34 ~ Dickenson County in the Eastern District of Dickenson County, and I will ask yon to state what they
show with reference to Henry Powers?
A. The record shows 100 acres ·On Sandy Ridge belonging
to Henry Powers.
Q. Is that a correct copy taken from the old Commissioner's Books!
A. It is sir.
Q. Will you certify that copy and file it with your evidence
marked Herbert J. Rasnick, "Exhibit No. 1''7
A. I will.
Q. I hand you a similar sheet for the year 1881, a list ·of
lands assessed in the Eastern District of Dickenson County,
which sheet shows the people whose names are beginning with
"P." I ask you to state what they show with reference to
Henry Powers 7
A. It shows that Ilenry Powers had 100 acres on Sandy
Ridge.
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Herbert J. Rasnick.
Q. Now state where that was with reference to the Courthouse? Does that S. E. mean Southeast 12 miles from the
Courthouse?
A. The distance and bearing from the Courthouse is Southeast 12 miles.
Q. Do you know where the Carrie Post Office is?
A. I do.
Q. I will ask you whether Carrie Post Office is located 12
miles Southeast from Clintwood?
A. The Carrie Post Office, I will say is Southeast from the
Courthouse, as to the distance I couldn't say. I don't know
just what the distance is.
Q. Will you mark the page as a certified copy of the records
in the Clerk's Office and mark it as ''Exhibit No.
Dep.
2," Herbert J. Rasnick?
A. I will.
Cmplt.
page 35 ~ Q. I hand you a page from the sheet which purports to be a true copy of a sheet from the Tax
Books of Dickenson County, Virginia for the year of 1882 of
the Eastern District, Dickenson County. I will ask you to
state what it shows with reference to Henry Powers. " 7hat
land, if any, was he assess~d?
·
A. Henry Powers was assessed with 100 acres of land on
Sandy Ridge.
Q. What distance from tl1e Courthouse?
A. Southeast, 20 miles.
Q. Now I believe in the other sheet it was recorded 12
miles if it was at Carrie, which would be correct?
A. I believe that 20 miles is about the distance.
Q. Will you certify this copy and file it with your depositions marked as Herbert J. R.asnick, "Exhibit No. 3"f
A. I will sir.

CROSS EXAl\1INATION.
By W. A. Stuart:
Q. It is stipulated and agreed that the witness, Herbert J.
Rasnick, if he continued to testify would produce similar
sheets to those which he has already produced and these
sheets would cover the years 1883, 1884, 1885, 1886 and 1887
and that he would state that each of the sheets shows that
Henry Powers was assessed with 100 acres of land on Sandy
Ridge located a distance of 20 miles from Clintwood and would
file certified copies of said sheets as Exhibits with the testimony.
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Herbert J. Rasnick.
DIRECT EXAl\iiNATION.
By J. E. Duff:
Q. Now Mr. Rasnick, I will ask you if you have examined the
Tax Books for Dickenson County for the year of 1888 7
A. I have.
Q. What does it show with reference to Henry
Dep.
Powers for that year, does it state whether or not
Cmplt.
he 'vas assessed for the 100 acres of land in 1888 Y
page 36 r A. Henry Powers is not assessed with any land
for that year.
Q. Will you file a certified copy as your evidence and mark it
as ''Exhibit No. 9, Herbert J. Rasnick 7''
A. I will.
Q. Now I will ask you if you have examined the Tax Books
for the year of 18887 I believe you have already stated that
you have and what does it show with reference to William P.
Kiser and what land was he assessed with that year?
A. William P. Kiser was assessed with 94 acres of land on
Sandy Ridge Southeast, 20 miles from the Courthouse, that
is for the year of 1888 with a notation, "Transfered from
Henry Powers.''
Q. Will you file a certified copy of the sheet with your
depositions marked, "Exhibit 10, Herbert J. Rasnick?"
A. I will.
Q. Now Mr. Rasnick, I will ask you if you have examined
the Index to Deed Books in this Office with reference to the
land that may have been conveyed by Henry Powers prior to

19007

A. I have.
Q. I will ask you to state whether there is any record
whether he conveyed 100 acres or 94 acres or any quantity of
land?
A. There is no record that be conveyed any land prior to
1900.
Q. I will ask you to state if you have exatnined the Indexes
to ascertain whether he had been conveyed any land prior to

1900?
A. Yes, sir, I have examined the records and I did not find
where he had been conveyed any land prior to 1900.
Q. I understand that you mean to say there is no
Dep.
record as to whether he was conveyed any land?
A. That is right.
Cmplt.
page 37 ~ Q. ~Ir. Rasnick, I will ask you to state if the
Indexes to the Will Books show whether Henry

~Iary
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H e1·bert J. Ra-snick.

Powers was ever devised any land prior to 1900 and also
whether he died and made a will prior to 19001
A. There is no Henry Powers in the Indexes prior to
1900.
Q. You mean as devisor or devisee 1

A. Yes.
Q. Now Mr. Rasnick, I will ask you this question. \Vere
you more or less familiar with the price of land back in
Dickenson County of unimproved land about the years 1880
to 18851
CROSS EXAJ\tiiNATION.
By W. A. Stuart:
Q. In order to test the accuracy of the information for which
this witness is asked by the present question I will ask the
witness in what year he was born Y
A. 1911.

DIRECT EXAMINATION.
J.E.Dnff:
Q. Well, I will ask yon to state whether yon have talked to
old people and gotten any information about the price of
land?
A. I have. I have heard my grandfather say what he paid
for land about 1880.
Q. vVhat price did he pay?
A ..50 cents to $1.00 an acre, now that was on unimproved
land, coal, timber and everything. 1\fy grandfather told me he
bought 400 acres of land for two cows and a rifle.
Q. Have you examined deeds of conveyance during those
years about 1880? I will ask you whether you acquired any
knowledge of the price of land from these?
A. Yes, sir, about $1.00 an acre from land sold at that time.
Dep.
Cmplt.
page 38 }

No cross e:xan1ina tion.

1\Ir. W. A. Stuart.
And further this deponent saith not.
HERBERT J. RASNICK.
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State of Virginia,
County of Dickenson, to-wit:
I, Kathleen Arrington, a notary public for the county of
Dickenson, in the state of Virginia, do hereby certify that the
foregoing depositions of Herbert J. Rasnick were duly taken,
sworn to, signed by the 'vitness, respectively, before me, at the
place and time mentioned in the caption, pursuant to agreement.
Given under my hand this 2nd day of June, 1958.
commission expires February 21st, 1962.

~fy

KATHLEEN ARRINGTON
Notary Public.
Dep.
Cmplt.
page 38-A

t

Received and filed this the 11 day of Oct., 1958.
HERBERT J. RASNICK, Dep. Clerk.

•

•

•

•

•

•

•

•

•

•

Dep.
Cmplt.
page 39 ~

Met at the office of Sara P. Easterly, in the town of Lebanon,
Virginia, on the 5th day of June, 1958, at 2:00 o'clock p. m.,
pursuant to agreement of counsel, for the purpose of taking
the depositions of Grady Jessee, and others, to be read as evidence in the above styled chancery cause, now pending in the
Circuit Court for Dickenson County, Virginia.
Present: Wm. P. Smith, in person, and by J. E. Duff,
counsel for complainants.
Wm. A. Stuart, T. C. Phillips, counsel for The Pittston
Company.
Walter Lee Rush, in person.
And thence came,
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GRADY JESSEE,
a witness of lawful age, who being first duly sworn, testified
as follows:
DIRECT EXAJ.\IIINATION.
By Mr. Duff:
Q. Mr. Jessee, I believe you are Deputy Clerk of
the Circuit Court for Russell County, Virginia Y
~
A. Yes, sir.
Q. And have been for a. number of years f
A. Yes, sir.
Q. I will ask you to state if you have recently examined
the indexes to the Deed Books in the Clerk's Office of Russell
County, Virginia, to ascertain whether or not Henry Powers
was ever conveyed any land in Russell County, prior to the
year 1880?
A. Yes, sir, I have.
Q. Did he appear to have owned any land?
A. I did not find any.
Q. You examined the index of the grantee?
A. Yes, sir, I checked the deed book and will book index
also.
Q. The result of that examination was you found no record?
A. Yes, sir.
Q. This index that you checked, how far back did it gof
A. The first volume runs back to 1786. I just checked up
to 1880, I didn't check any after that.
Q. Your examination did cover back to 1786?
A. Yes, sir, from 1880 back to the first records we had.
Q. And that same index would have covered from 1880 up to

Dep.
Cmplt.
page 40

191.7?

A. It would have, but I didn't check it.
Q. The grantors and grantees both are listed alphabetical?
A. Yes.
Q. You didn't find any deed to Henry Powers at
Dep.
Cn1plt.
all?
page 41 ~ A. I believe there was a later deed.
Q. You said, I believe that you didn't check after
1880?

A. I didn't examine the deed, but there was a later deed.
No cross examination.
And further he saith not.
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H. L. Louthen.
Signature waived .
.And thence came,
JI. L. LOUTl-IEN,
a witness of lawful age, who being by me first duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Duff:
Q. Mr. Louthen, what is your profession?
A. Survey Party Chief, Department of Highways.
Q. You are an Engineer?
A. Yes, sir.
Q. You are the same H. L. Lou then who has previously
testified in this caseY
A. Yes, sir.
Q. I will ask you to state whether or not you have made a
plat of deeds, as follows, Deed from Henry & Leah l{iser
to Wm. P. Kiser, 68 acres; deed from Henry & Leah Kiser to
Wm. P. Kiser, 94 acres; and deed from John Powers to Wm.
Kiser, 48 acres Y
~~. Yes, sir.
Q. I hand you here a map and ask you if you made that
map?
A. ·Yes, sir.
Q. What papers did you have to go by in making
Dep.
Cmplt.
it-did you have the deeds they are mentioned
page 42 ~ there Y
A. I do not remember whether it was the actual
·deeds or the copies of them that were handed to me.
Q. Is that map correct according to the description and calls
in these deeds Y
A. It is plotted to the best of my ability from the deeds desm·iption. I would say there is some discrepancies in the
deeds: It is plotted to the best of my ability.
Q. Is it substantially correct Y
A. Yes, sir.
Q. Will you file that with your deposition marked ''Exhibit
H. L. Louth en 1\{ap #2, '' showing plat of 68 acres, 94 acre
and 48 acre tracts of land Y
A. Yes, sir.
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H. L. L,au.then.

CROSS EXAl:IINATION.
By 1\fr. Stuart:
Q. Mr. Louthen, do you know what land this is that you
have plotted here, and this map you have exhibited Y
A. What do you mean-do I know where it is. I have never
been in the field on it if that is what you mean.
Q. You have never seen it?
A. No, sir.
Q. And you don't know where the description came from!
A. Yes, sir, the description I had came from the deeds. I
later examined the deeds.
Q. What deeds were they 7
A. Deeds from Henry and Leah l{iser. I only had one deed
on the 68 acre tract.
Q. Do you know what the date of that deed
Dep.
Cmplt.
was?
page 43 ~ A. No, sir, I couldn't tell you without looking at
the deed.
Q. Did you plot this map from the original deeds, or from
other papers?
A. From other papers.
Q. What were those other papers?
A. They were supposed to have been a copy of the deeds.
Q. Who supposed that?
A. They were handed me by Mr. Duff.
Q. Mr. Duff supposed that, and you don't know anything
about it?
A. No, sir.
Q. Now these calls you show here-let's check the 68 acre
tract, these calls you sl1ow are these the same calls that were
on the paper that 11"r. Duff gave you 1
A. I would have to have the paper to look at to answer
that.
Mr. Duff: If there is any question I have the original
deed.
Q. Are they the same calls that are in the original deed?
A. I can't answer that without examining the deeds.
Q. You have previously testified in this case, and in your
previous testimony you exhibited another map?
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II. L. Lout/ten.
A. I .believe I did.
Q. Do you have a copy of that map?
Mr. Duff: I guess this is the map.
had.

This is the one he

Q. Now does that map cover the area of the
Henry and Leah Kiser and Wm. P. Kiser 68 acres
~ that you show on this map which you have exhibited
here to-day?
A. I believe it does, yes, sir.
Q. Now, on the map exhibited here to-day, I see you start
from a white oak corner up in the Northwest corner of the
map, and apparently start from that same corner in the map
you exhibited here before, did you not Y
A. I believe the description called for beginning somewhere
else.
Q. I want you to look at the white oak Shade "\Villiams
corner?
A. Yes, sir.
Q. That appears on both maps, does it not?
A. Yes, sir.
Q. Does the land that lies South East from that corner on
the map which you exhibited before, is that the Henry and
Leah I{iser and "\Vm. P. I{iser 68 acres?

Dep.
Cmplt.
page 44

Mr. Duff: This is objected to because he does not know
about that. While that 68 acre tract does lie in there it is not
marked.
A. I cannot answer that question directly.
Q. You made both of these maps 1
A. Yes, sir.
Q. And on the one exhibited to-day you show the Henry &
Leah Kiser to Wm. P. I{iser land?
A. Yes, sir.
Q. Can you say whether or not that tract is covered by both
of these maps, both the one exhibited to-day and the map you
heretofore exhibited 1
Dep.
A. I can say I have it plotted on here. I cannot
Cmplt.
say whether it covered it in the field or not.
page 45 ~ Q. You say that the map you heretofore exhibited
in this case is a part of this same land?
A. The maps are not made from the same deed.
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Q. What is the difference Y
A. There is a difference in the description. I am not going
to say whether it is in reference to this deed or not.
Q. I am trying to :find out whether the land in the Northwest
corner on both maps is the same land?
A. I do not know. It is evident right here that this is not
the same call. As well as I remember it was prepared from
another deed.
Q. What was that other deed?
A. I do not know.
Q. Will you see if you get hold of the deed?
Mr. Duff, do you have the deed?
Duff: I have the original deed to the 68 acres, and I
would be glad for you to compare it. Here is the original
deed, you can compare the descriptions there.
~Ir.

Q. You have a deed marked ''Wm. P. l{iser from Henry
Kiser and wife, dated Feby. 9, 1880, that is the deed you hold
in your hand 7
A. Yes, sir.
Q. And you say that is not the deed from which
Dep.
you plotted Exhibit #1?
Cmplt.
A. Yes.
page 46 r Q. Now this deed of February 9, 1889, from
Henry & Leah Kiser to Wm. P. Kiser is the deed
from which you plotted the 68 acre tract which you show on
the map which you have filed to-day?
A. You ask me if I plotted that from this deed. I plotted it
from a copy of this deed.
Q. Now, if I understand you, you plotted the Henry & Leah
Kiser and Wm. P. Kiser 68 acres from a copy of the deed of
February 9, 1889?
A. Yes, sir.

1-Ir. Stuart: May w·e agree that this map which the witness
has filed to-day can be exhibited as ''H. L. Lou then, Ex.
#2''?
~Ir. Duff: Yes, that is all right.
Q. Now, you also sl1ow on that Exhibit #2 a 94 acre tract?
A. Yes, sir.
Q. Henry & Leah Kiser to Wm. P. & Pheobe Kiser, 94 acres,
what did you plot that 94 acres from?
A. Same source I mentioned on the first one.
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H. L. Lo·uthen.
Q. What was that Y
A. Copy of the deed.
Q. When you say the same source, you don't mean the same
deed that conveyed the 68 acre tractY
A. No, sir.
Q. It was a separate deed Y
A. ·Yes, sir.
Dep.
Q. It bore the same date, and was from the same
Cmplt.
grantors, Henry & Leah Kiser, was it notY
page 47 ~ A. I can't recall the dates being the same. I
didn't take any note of that.
Q. That is the way you show it on your Exhibit #2?
A. Yes, sir.
Q. And was that the same deed from which you plotted the
94 acre tract which you show on your Exhibit #1 7
A. I will have to examine and see if it is.
Q. Will you do that?
A. Yes, sir, it is plotted from the same deed.
Q. Now, the 48 acre tract which you show on your Exhibit
#2, from what deed did you plot that 48 acre tract?
A. Well, I plotted it from copy of deed handed me by Mr.
Duff, John Powers to Wm. Kiser deed.
Q. Now, getting to Exhibit #1, on which you also show the
48 acres-did you say that 48 acre tract was plotted from the
same description on Exhibit #1 and Exhibit #27
A. I don't think so. I believe we made this plot here from
an original outside boundary line.
Q. You are talking about Exhibit # 1?
A. Yes, sir.
Q. But you did not plot the 48 acre tract from the same deed
on Exhibit #1 as you did on Exhibit #2?
A. Evidently I did not. This tract of land 'vas plotted from
two or three different deeds.
Q. You mean on Exhibit #1 your 48 acres was complied
from two or three different deeds Y
A. I think so.
Q. They are not from the same description shown
Dep.
Cmplt.
on Exhibit #2 T
page 48 ~ A. You are asking me if they are made from the
same deed, is that right?
Q. Yes, sir, and I understood you to say you thought the
48 acres was compiled from two or three different deeds 7
A. I will examine the plot and see if they were made from
the same deed. Can I see Exhibit #1. It is complied from

~fary
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three tracts, and some are used from one plot and some the
other.
Q. As I understand you on Exhibit #1 you compiled the 48
acre description in that way. Is that right?
A. I plotted the tracts from the deeds and put them together
and sometimes they were not the same.
Q. Is it not a fact that the 48 acre tract on Exhibit # 1 was
compiled from deeds of what you understood to be the adjoining tracts?
A. No, I can't say that. They were plotted from the deed
itself, but you will notice where the bearings reversed we
used the ones on the other deed.
Q. And the description on the 48 acre tract on Exhibit # 1
as shown by your plot is different from the same tract as
shown on E.xhibit #2?
A. Yes, sir. For instance, take up here at the extreme
North end of the 48 acre tract where you have a locust corner,
now· look on Exhibit #1, you have no relationship of lines like
that on Exhibit #2.
Q. And this 68 acre tract as shown on your Exhibit #2
corners at the locust, which is also shown as stake
Dep.
on . . . . . . branch?
Cmplt.
A. Yes, sir.
page 49 ~ Q. But on Exhibit #1 it does not corner at the
locust at all, d-oes it?
A. It runs to the locust.
Q. How can you say it runs to the locust when the call you
have is not the locust corner at all?
A. It still goes on to that point.
Q. What tract goes on to that point, the 68 acre tract?
A. Yes, sir.
Q. How can you say that when you have it stopping down
here?
A. We do not have it stopping there. There are several
other tracts of land. You can plot them on paper and they
will overlap.
Q. But this 68 acre tract as you have shown on Exhibit
# 1 does not go to the locust corner?
A. Sure it goes to the corner.
Q. But it is not the locust corner?
A. We will have to go to the deed and see what it saysaccording to that it is the corner.
Q. How far down here inside the 48 acres does the 68 acre
tract go?
·
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A. I can't say that. It looks like it goes in there from
paper work.
Q. Does the 68 acre tract on Exhibit #l, does it cover all
the 48 acre tract Y
A. I don't know.
Q. How far does it goY
A. I don't know.
Q. Just point out on the mapY
Dep.
A. It looks like it overlaps, but it may not go in
Cmplt.
there.
page 50 ~ Q. If I understand you the N 53 W 32 poles, when
it crosses the line S 35 W 38 poles to the Poplar
in the Henry Kiser line, it then turns up and goes to the
locust corner-that is impossible, isn't it Y
A. No it is not impossible.
Q. If it goes to the locust corner, where does it go from
there?
A. I do not know.
Q. Can you explain the difference which you have just been
talking about between the 68 acre tract as shown on Exhibit
#2, and the corresponding area shown on Exhibit #l Y
A. There is a difference in some of the calls-do you want
them down in detail Y
Q. No. Where is there a difference'
A. They were made from two different surveys.
Q. You don't know what these surveys were, as I understand you?
A. No.
1\Ir. Stuart : We would like to call on counsel for complainant for copies of the survey from which witness made
these two exhibits.
Mr. Duff: I do not know whether I have them or not.
Mr. Stuart: What we are trying to find out is the origin
of these two exhibits.
Mr. Duff: It was just a description I copied
Dep.
from the records.
Cmplt.
Mr. Stuart: What deeds were they!
page 51 ~ Mr. Duff: The description taken from the deed
of the 68 acre tract; the description in the deed
on record ·of the 94 acres, and the same on the 48 acres.
1\Ir. Stuart: The 68 acres shown on Exhibit #1 is quite
different as shown on Exhibit #2. Why is that!
1\fr. Duff: That is where I got that.

~Iary
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H. L. Louthen.
Mr. Stuart: I do not understand why the 68 acre tract is
so different?
Mr. Duff: I don't think there is very much difference in
that.
Mr. Stuart: Now on Exhibit #l going Southeast from
the Shade Williams corner you ·only have two calls until you
get to the 48 acre tract, and neither of these calls look like
the three calls you have on Exhibit #2-what we are trying
to find out is where they came from.
Mr. Duff: I will ask you to hold up a minute and let Mr.
Louthen compare his description.
Mr. Stuart: And also the 48 acres is different on the two
exhibits.
Mr. Duff: You can argue that when the time comes. We
have them plotted there and you can make the most of it. I
think the 48 acres compares exactly in #land #2 exhibits.
Mr. Stuart: It is perfectly plain from inspection that the
description plotted on Exhibit #1 of the 48 acres is not the
same as the plotted description on Exhibit #2, and what we
are trying to find out is which one the plaintiff relies on.
A. The 48 acres is the same with the exception that on this
con1piled plot we do not indicate the bearing shown
Dep.
here (indicating). It means the same thing, only
Cmplt.
reversed description.
page 52 ~ Q. Now take this call S 35 W 38, you do not. have
that on Exhibit #2¥
A. Yes, we have the same thing.
Q. Now next one you have N 65 W 6 poles Y
A. Yes, the same thing. Means the same thing.
Q. N-ow as a matter of fact it is not the same thing?
A. It is meant to be the same line.
Q. It is plain is it not that you could not plot this 48 acre
tract fron1 the same description on both of these exhibits 7
A.. I do not know. I cannot answer that. If there is just
one call wrong that may be my error. Evidently there was
different deeds used in the surveys. One was compiled and
the other was not. I would have to get them and go over it
and see if it was an error on my part, or whether it was on
there. I would have to check the deeds on that.
J\fr. Stuart: For the sake of eleminating the evident confusion between Exhibit #l and Exhibit #2 of this witness,
we would like to call on counsel for complainant at his con-
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venience, either to elect which of these exhibits he relies on
in this case, or if he is not willing to do that we should like
to call on him to furnish us what the source of the different description from which these two exhibits were plotted.
Dep.
Mr. Duff: I will be glad to do that.
Cmplt.
page 53 ~ Q. Is it at all unusual 'vhen boundary A is surveyed by one surveyor, and boundary B is surveyed by another surveyor, adjoining boundary, when you
try to put them together you have difficulty Y
A. I would say that 95% of the time that you run the same
line by different surveyors, and get different metes and
bounds.
Q. In reference to this line complained of by Major Stuart,
35 W 38 poles, is it a fact that in the description in the 68
acres there was a little difference in that line, and the line
in the description of the 48 acres Y
A. Yes, sir.
Q. Yes, sir, a difference of one degree.
Q. Is that any difference to atnount to anything?
A. No, sir.
And further he saith not.
Signature waived.
The witness
WALTER LEE RUSH,
introduced as an adverse witness, being first duly sworn testified as follows:
DIRECT EXAMINATION.
By Mr. Duff:
Q. State your age, residence and occupation Y
A. I am 60 years old, live at Clintwood, Virginia,
Land Agent for the Clinchfield Coal Corporation
Dep.
Cmplt.
and Pittston Corporation.
page 54~ Q. How long have you been Land Agent for Pittston Corporation Y
A. About 14 years.
Q. As Land Agent I take it you are familiar with the land
titles of the Pittston Corporation?
A. Yes, sir, I would say that I an1 in a general way.
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Q. I believe you are familiar with the Henry Kiser so
called 1100 acre survey?
A. Yes, I know the general location of the Henry l(iser
tract, as well as the particular location of some of the lines
of the tract.
Q. How much of the Henry Kiser original tract is now
owned by Pittston Company, if any?
A. I would just have to guess at that. I would say one-half
of it, or possibly more than that.
Q. How much of it does the Pittston Company claim to own
just the coal?
A. Pittston claims to own the coal under all of it.
Q. Now, is it not a fact J\.fr. Rush that Henry Kiser in his
life time conveyed a number of small tracts of surface out
of that 1100 acres. In fac.t, didn't he convey all of it?
A. I would not be able to say whether he conveyed it all
during his life time, or not. As a matter of fact I do not
believe he did. During his life time he conveyed parcels of
it to his children, and maybe some of it to other people. I
believe he owned some of it at the date of his death.
Q. Didn't he except the coal underlying all the land except
on the 94 acre tract which he conveyed to Henry
Dep.
Kiser?
Cmplt.
A. I would not be able to answer that question
page 55 ~ without examining all the deeds.
Q. Do you have in your office maps and inforlnation showing who owns all of that land, the 1100 acres?
A. I would say we have maps in our office showing who owns
most of it. There may be some parts of it our maps would not
show the surface ownership.
1\fr. Phillips: I understand you are talking about the surface now.
Mr. Duff: Yes.

Q. Will you file with your evidence a statmnent showing who
owns the different parts of the 1100 acre tract!
A. I will do so in so far as I know.
Q. Mr. Rush, are you familiar with the John Powers tract
of land, the 1110 acres he is supposed to have had f
A. I am familiar with the general location of the John
Powers land. That is where I have been told it was located.
Q. He is supposed to have gotten that from Shade Williams?
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Walter Lee Rush.
A. I think that is correct.
Q. On this map which has been introduced here to-day, who
owns the land North of the 48 acre tract in controversy in this
case, and also North of the 68 acre tract in evidence here
to-day?
A. That land is owned by the Pittston Company.
Q. What was the source -of title to that land-is it not a
fact that all of that land came out of the original John Powers
tract ·of land, the land joining the 48 acres and 68
Dep.
acres on the North and Northeast Y
Cmplt.
page 56 ~ ~Ir. Stuart: Objected to because the question
is not sufficiently exact to show what particular
boundary lines the witness is being asked about.
A. The land North and East of the 48 acre tract, and the
land North and East of the 68 acre tract, as I have said, was
owned by the Pittston Co., and according to all the knowledge
and information I have it was in the boundary of the deed
which John Powers had. He was supposed to have gotten
it from Shade "\Villiam, or I believe it was from Shade Williams to John Powers.
Q. That deed was set up by the Commissioner in Buchanan
County¥
A. Yes, sir, that is the deed I have seen from Shade Williams to John Powers.
Q. Mr. Rush, you are, I take it, familiar with the prices
paid for land in 1880 in Dickenson County, from what you
have heard people say a.nd from examination of the records
you have made, and deeds you have examined 1
A. Do you have any particular land in mind Y
Q. I mean as a general proposition.
A. Land was very cheap at that time as compared with
what it is now, if that answers your question.
Q. I will ask you to state if $1.00 per acre wasn't considered
about a fair price f-or land in that area tl1ere?
Objected to.
Dep.
Cmplt.
page 57

~

A. A good deal of rough mountain land of this
type was sold by Warders for $1.00 and $2.00 per
acre I
Q. The 48- 68- and 94 acre tracts were sold for
$1.00 per acre?
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A. I really don't know unless I could look at the deed to
see.
No cross-examination by counsel for defendant, who expects
to introduce this witness among the witnesses it will call.
And further he saith not.
Signature waived.
The witness
THOl\tiAS H. OLINGER,
being by me first duly sworn, testified as follows :
DIRECT EXAl\tiiNATION.
By Mr. Duff:
Q. Mr. Olinger I believe you are a Civil Engineer?
A. Yes, sir.
Q. And have been employed by Clinchfield Coal Corporation
for a number of years?
A. Yes, sir.
Q. I guess you are about as familiar with their different
tracts of coal as anybody?
A. I would not be able to say that I am. I am fairly
familiar with their land.
Q. Are you familiar with the 1120 acre Henry Kiser survey?
Dep.
A. In a general way, yes sir.
Cmplt.
Q. I guess you have surveyed most of it f
page 58 ~ A. No, sir. I have surved part of it.
Q. Do you know of any part of that tract of land
ever conveyed by Henry Kiser in which he excepted the coal,
except this 94 acre tract 1
A. I cannot answer that, because I have not examined the
deed by which these various parts of the Henry Kiser land
was conveyed, and have had no occasion to examine them.
Q. Do the maps in your office show who owns the surface?
A. In most cases it shows the owner of the surface at the
time they acquired the surface.
Q. But if he did not own the surface, does your map show
who does own the surface?
A. Not unless it is made for a special purpose. That is if
we considered buying some land we might put that in in
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pencil. Otherwise, when a map is completed it does not show
adverse ownership.
Q. Y'()U do not know of a.ny other tract of land in that
survey that anybody claims the coal, except under this 94
acre tract?
A. I do not know of my own knowledge. I have been told
by other people who claim land outside of the Henry Kiser.
Q. I am talking about inside 7
A. That is only hearsay, I understand Garland Smith is
claiming some.
Q. That is under the 94 acre tract 7
A. I do not know about that.
Q. Garland Smith is the only person you ever knew of
claiming any coal inside the Henry Kiser tract 7
Dep.
A. That is right.
Cmplt.
page 59~ No Cross Examination.
And further he saith not.
Signature waived.
The witness
WM. P. SMITH,
being first duly sworn, testified as follows :

DIRECT EXAMINATION.

By Mr. Duff:
Q. Mr. Smith, I believe you are one of the complainants in
this suitf
A. Yes, sir.
Q. Along with Garland SmithY
A. Yes, sir.
Q. You have heard some talk about the 68 acre tract, which
joins the 48 acres Y
A. Yes, sir.
Q. Who owned that, Mr. SmithY
A. My father G. D. Smith owned it at the time of his death.
Q. Who owned the 68 acre tract 7
A. My father.
Q. I believe you were raised there on this land 7
A. Yes, sir. I helped farm on that land ever since I have
been big enough to work. My grandfather owned the 94
acres when I was just a boy.
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Q. I will ask you to state whether or not there is any difference in the quality of the surface in the 64 acres and the
94 acres of land?
A. Well, in a way I don't think there was much difference
in the quality of it. What we have in cultivDep.
a tion on the 68 acres is richer soil than the 94
Cmplt.
acres.
page 60 ~ Q. Now, ~Ir. Smith, I hand you a deed dated the
9th of February, 1889 from Henry l{iser and Leah
Kiser, his wife, of the first part to Wm. P. l{iser, which conveys a tract of 94 acres of land which is recorded in Dickenson County, and has been referred to in the papers in this
cause, and ask you where that deed has been since it was
recorded?
A. Wm. P. l{iser my step grandfather had this deed up to
his death, and at his death my father took possession of this
deed, and since my father's death it has been in my mother's
possession, up until I brought it to you.
Q. Will you file this deed with your deposition marked
''Exhibit W. P. Smith Deed, 94 acre tract of land''?
A. Yes, sir.
Q. I hand you another deed here from Henry Kiser and
and Leah J. l{iser, his ·wife to Wm. P. Kiser of the second
part, dated on the same day, 9th of February 1889, which
conveys a tract of 68 acres of land, is that the original deed
of the 68 acre tract of land¥
A. Yes, sir, so far as I know it is. They were the same
deeds that came to my father from Wm. Kiser, and after his
dea.th to my mother.
}.fr. Stuart: Would you mind giving Exhibit numbers to
these deeds.
1\fr. Duff: I do not know what numbers to give. We have
several exhibits.

Q. I will ask you to state whether or not these
Dep.
deeds are in the same handwriting, they are dated
Cmplt.
the same day?
.
page 61 ~ A. So far as I can tell they are. I believe they
were both notarized in Russell County by Jonas
Rasnake, and my grandfather and grand-mother told me, or
I have heard the say they were notarized in the wrong county
so they took them down and had them notarized in Dickenso~
County.
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Sn~ith.

Q. Is there any exception made by Henry I{iser in the deed
to the 68 acre tract of land?
A. As I remember he excepted all coal, minerals and timber.
Q. Was there anything excepted, any exception made in
the deed to the 94 acres?
A. I do not think there was anything excepted in that deed.
Q. Will you .file the deed conveying the 68 acres with your
deposition marked ''Exhibit W. P. Smith Deed to 68 acre
tract7
A. Yes, sir.
CROSS EXA1\1INATION.
By Mr. Stuart:
Q. Mr. Smith, the deed dated February 9, 1889, from Henry
Kiser and Leah Kiser to 'Vm. P. Kiser, conveying the 68 acre
tract was only recorded in the Clerk's Office of the Circuit
Court ·of Dickenson County on January 13, 1958, was it not?
A. It shows on the deed.
Q. And that date is January 13, 1958?
A. Yes, sir. The 94 acre deed was put on record, and when
we got to checking the deeds that was the first we knew this
one had not been put on record. 1\{y father had a deed for
121.5 acrer..- that covered this 68 acre tract, and that deed has
been put on record. I took it over there and put
Dep.
it on record. Why it had not been put on record
Cmplt.
before I don't know.
page 62 ~ Q. Now this deed to the 68 acre parcel contains
the following exception ''mineral coal and timber
for mining purposes, except poplar, from the opperation of
this conveyance''.
A. Yes, sir.
Q. 1\fr. Smith, the deed dated Feb. 9, 1889, from Henry
Kiser and Leah J. Kiser to Wm. P. Kiser and Pheobe Kiser,
conveying the 94 acre parcel 'vas not recorded in the Clerk'~
Office of the Circuit Court of Dickenson County until June
22, 1898, was it?
A. That is wl1at it says here.

RE EXAMINATION.
By Mr. Duff:
Q. 1\fr. Phillips asked you about the coal being reserved
under the 68 acres, have any of the co1nplainants ever claimed
any coal under the 68 acres?
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A. Never claimed any coal or mineral rights under the 68
acres that I have any knowledge at this time.
And further he saith not.
Signature waived.
Whereupon Complainants announce that they have
ished their evidence in chief.

fin~

State of Virginia,
County of Russell, to-wit:
Dep.
Cmplt.
pag-e 62A

I, Sara P. Easterly, a Notary Public in and for
the County of Russell in the State of Virginia, do
hereby certify that the foregoing depositions of
Grady Jessee and others were duly taken, witnesses sworn
and signatures waived before me at the time, place and for
the purpose mentioned in the caption hereto.
Given under my hand this the 25th day of July, 1958.
~

SARA P. EASTERLY
Notary Public
Received and filed, this the 12 day of Dec., 1958.
HERBERT J. RASNICK, Dep. Clerk.

•
Dep.
Cmplt.
page 63

•

•

•

•

~

Met at the office of Sara P. Easterly, in the town
of Lebanon, Russell County, Virginia, on this the
30th day of October, 1958, pursuant to agreement of counsel
on both sides, to take the evidence of Mrs. Mary C. Smith,
et als, to be read as evidence on behalf of the Complainants
in the chancery cause of l\fary C. Smith, et als, complainants,
v. The Pittston Company, Inc. Defendants, now pending· in
the Circuit Court for Dickenson County, Virginia.
PRESENT: Mary C. Smith, in person, and W. P. Smith,
Lawrence Smith, Walden Smith, and Flarnie Smith Dotson,
in person.
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J. E. Duff, counsel for complainants.
Thos. C. Phillips, of counsel for defendants.
Thence came
~IARY C. SMITH,
one of the complainants, who being by me first duly sworn,
testified as follows:

DIRECT

By

~Ir.

EXA~IINATION.

Duff:

Q. How old are you, ~Irs. SmithY

A. 90 years, the 11th day of August.
Q. Do you remember when you were married Y
A. No, I don't remember the year or nothing.
Q. Is there any date you can fix it by?
A. We had just been married one year and three or four
months when Lawrence was born, January 1889.
Q. Where did you live after you were married Y
Dep.
A. At the Bill Kiser place on Sandy Ridge out
Cmplt.
there, that was the 94 acre tract.
page 64 ~ Q. How long did you live there Y
A. We just lived there about two years, and
then we moved to what we call the Low Gap, that was the
48 acres. That is where we lived and raised our family, and
then he bought a place up on the ridge and we moved up there
and lived the last few years.
Q. Now, Mrs. Smith, when you all moved on the 94 acres
how much of it was fenced Y
A. There was a right smart little tat fenced, but I couldn't
tell you how much.
Q. I will show you a map here of the 94 acres, and there is
a red pencil mark coming around this way, and will ask you
whether or not that is the way the fence ran there Y
A. Yes, sir, that is about the way the fencing was.
Q. What about the 48 acres, was it all fenced Y
A. No, sir, it was not all fenced. There was some of the
fence there that had been burned up. He put up a lot of fence
on it.
Q. Look at the map and tell whether or not that about represents the fence that was there and that your husband
refencedY
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A. Yes, sir, I reckon it would.
Q. 1\Jirs. Smith, where did you get the coal that you burned
there?
A. We got the coal right at the house nearly when we lived
there.
Dep.
Q. Was that on the 48 acres?
Cmplt.
A. Yes, the 48 acres.
page 65 ~ Q. \\Then did you start using coal there after
you started living there?
A. I couldn't tell you that.
Q. You don't have any idea how long you had been there
before you started using coal?
A. I don't think we had been there more than two or three
years, if we had been there that long.
Q. Had you used it ever since?
.A. Yes, we used it all the time we stayed there, and the
children that has been on it I reckon they have used coal all
the time, on the Low Gap as we call it.
Q. .And you and your husband used it?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Phillips:
Q. Mrs. Smith, Mr. Duff has shown you a map here which
has some red lines on it?
A. Yes, sir.
Q. Do you know who put the red lines on there?
.A. No, sir.
Q. Do you know what this may shows?
A. No, I don't know that.
Q. You don't know who prepared the map?
A. No, I don't know that.
Q. If I understood you after you were married you lived
on what was called the Bill Kiser 94 acre tract Y
Dep.
A. Yes, sir.
Cmplt.
Q. And you stayed there how long?
page 66 ~ A. Two or three years.
Q. Then where did you live?
A. On the Lo'v Gap 48 acres.
Q. Ho'v long did you live there?
A. We raised our family there, at the Low Gap.
Q. Now you first started your marriage by living on the
94 acre tract, what fencing did you :find there?

60

Supreme Court of Appeals of Virginia

W. P. 81nith.
A. vVell, we didn't find very much fencing.
Q. Did you all build any fences on the 94 acre tract?
A. No, sir, I don't believe we built any fencing on that.
Q. Then, when you moved to the 48 acre tract, did you find
any fencing on it?
A. No, there wasn't much fencing on it. There was just a
house there, and we repaired and fixed it when we first went
there, and then 've put up most of the fencing there.
Q. About how many acres would you say you all fenced on
the 48 acre tract. The Low Gap tract?
A. I couldn't tell you.
Q. Was it just some patches to farm?
A. It 'vas just farming land.
Q. Who do you make your home with now?
A. I live down at Tollit Dotson's, me and the little girl
live to ourselves and he takes care of us.
Q. "\Vhat relation is Tollie to you?
A. He married my gTand daughter.

Dep.
Cmplt.
page 67

And further she saith not.
Signature waived.
~

The witness

W. P. SMITH,
who having been first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Duff:
Q. Ifow old are you, J\fr. Smith?
A. I was 63 the 3rd day of July.
Q. Have you ever seen this map?
A. Yes, sir.
Q. I will ask you if you have examined this map, which
purports to be more or less a correct representation of the
way the 94 acre and 48 acres of land lies over on Sandy
Ridge.
Mr. Phillips: "\Ve object to the use of this map until it
has been identified and proven as to accuracy and placed in
evidence.
Mr. Duff: In reply to that I will state that this is a tracing from another map that was made.
Mr. Phillips: Is it in evidence?
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lir. Duff: I do not believe it is. I believe I drew that map
myself from the calls found in the 94 acre deed, and the 48
acre deed.

Q. Have you gone over this map and attempted to trace
the fencing there, as you have known the fencing?
Mr. Phillips: Same objection to the testimony with reference to this map on the grounds that it is not properly in
evidence as yet.
Dep.
Cmplt.
page 68

A. Yes, sir.
Q. Does that red line there show where the
fences are that you have known ever since you can
remember?
A. To the best of my knowledge it does.
Q. That shows there were two or three little places there
that were not fenced, or do not show to be fenced. Why were
they not fenced, if you know?
A. There was a little patch right where the road come right
around, and the fence from that chestnut and maple follows
this line around here to this red oak to a chestnut oak on the
cliff, and about one-half way there there wasn't any fence
around that, as there was 25 acres of wood land there.
Q·. Has it ever been fenced or ever been cleared?
A. No, sir.
Q. Go ahead.
A. Then you come on over here to this corner that joined
the 48 acre tract here, and this line between the 48 acre and
the 94 acres came back across here, and back here to this
chestnut corner at the begining, and the line comes almost
to this chestnut corner. There was a little strip, about a
quarter of an acre that never was fenced, but this fence here
turns down the school house hollow, and for some reason turns
back and leaves three acres there that is not fenced.
Q. Suppose you trace around the 48 acres f
A. Beginning at a chestnut oak on a spur the 94 acres comes
in line with the 48 acres, and the 68 acres comes in and joins
both ·of them on the spur, to the fence in here, then across
the hollow to a locust back up to the low gap and
Dep.
beech and red oak. Leaving the line there there
Cmplt.
is two or three acres of woodland that has never
page 69 ~ been fenced.
Q. Is there a cliff or anything there?
~
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A. No, sir, there is just a little old rocky hillside.
A. Then there is a fence comes up here and hits the line
and follows along the line of the 48 acres to the Chestnut
oak on the hill, and the fence does not come out there but
comes out here, and that leaves a little block in there, which
so far as I know was never fenced. I would say five or six
acres there.
·
Q. Then that ties in with the 94 tract, does it?
A. Yes, The line between the 94 acres and the 48 acres has
been built as long as I can remember.
Q. I will ask you whether or not that fence has been rebuilt?
A. Yes, sir, it has been rebuilt several times. There is one
section of this fence over here that comes down to this chestnut oak on the spur above the cliff a rail fence, which got
burnt up one time and we put a wire fence back there.
Q. Now, when your mother was on the stand she spoke
of moving from the 94 acres, or the Blue Bill Kiser place, to
the low gap, what is the low gap Y
A. That is on the 48 acre tract that we were talking about.
Q. Do you know of any coal having been mined off of that
48 acre by your father or Blue Bill Kiser?
A. I do not know of Blue Bill ever mining any on it, but
my father and the children have got their house
Dep.
coal off that tract ever since I can remember.
Cmplt.
Q·. And you are 63 years old?
page 70 ~ A. Yes, sir.
Q. How many openings did you people make on
that tract?
A. We were not very good miners. vY e would work a little
ehile and quit. We have four different openings in the Upper
Banner, and one on the lower Banner, I believe is all.
Q. vVna.t size openings "rould you make?
A. We would just open it up and drive it up 10 or 12 feet
wide.
Q. How far back!
A. I guess about the depth one was to be. I would say about
225 feet would be the depth one would be.
Q; How about the others?
A. Well, they would run, I guess, from 50 to 100 feet.
Something like that.
Q. Did the Clinchfield Coal Corporation, or the Pittston
Co., ever make any objection to the mining there?
A. If there was ever any I don't know anything about it.

1Yiary 0. Smith v. The Pittston Company

63

W. P. S'mith.
Q. Did they kno'v you were taking coal out there?
A. I imagine they did. They 'vere in there a lot of times.
Of course, it was never mentioned that I know anything about.
Q. Will you file this map, Mr. Smith, and mark it "W. P.
Smith Fence Map", with your deposition?
A. What you mean is showing where the fence is to the best
of my judgment, and knowledge?
Q. Yes.
Dep.
A. Yes, I will do that.
Cmplt.
CROSS EXAMINATION.
page 71 ~
By 1\!r. Phillips:
Q. Mr. Smith, which tract of land were you born on Y
A. The 48 acre tract.
Q. What was the date of your birth?
A. 3rd day of July, 1895.
Q. You do not know anything about who drew this map,
except Mr. Duff said here that he drew itY
A. I did not see it drawn, but I went over it with Mr. Duff
and made some suggestions.
Q. It would appear from the red line which you have been
referring to that about all of the 48 acre tract, and about all
of the 94 acres has been fenced, except woodland, and a bluff
or so. Is that about right. That is, most all of the land except
the woodland has been fenced at one time or another T
A. Yes, sir.
Q. Was it first fenced in part and then enlarged, or just
how were the fences built?
A. This line fence has been built as far back as I can remember. In fact, W. P. Kiser told me
Mr. Phillips: We object to that. I am asking you as to
wl1at you remember yourself.
A. He told me that him and the old man Henry Powers
were great friends and big buddies, and that they went to 'vork
and built their lines fences through here, and built themselves a home. They built the old man Henry Powers'
house.
Q. On which tract?
Dep.
Cmplt.
A. On the 94 acre tract.
page 72 ~ A. He said they just got the log walls up on ·the
house on the 48 acre tract, and my fat.her finished
the house.
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Mr. Phillips: We move that the answer be stricken on
the ground that it is hearsay and not responsive to the question, and for the reason that it is uncorroborated.
Mr. Duff: Counsel for complainant states that this evidence is clearly admissible, because it is a statement which
bears on his title, and that it is admissible.

Q. Mr. Smith, I assume, or maybe you said your first recollection was when you were 7 or 8 years of age, is that
correct¥
A. I believe I could remember back that far. There is one
thing I can remember as clear as yesterday, my father had an
Uncle who lived in Kentucky and my father would write him
letters and his address was Normal, Floyd County, Ky. I can
remember that clear when I was five years old.
Q. I believe you say you recall that your family got the
coal for household purposes off of this land, is that right7
A. Yes, sir.
Q. Which tract did you get the coal for household purposes off ofY
A. The 48 acres. One time we got a little off the 94 acres.
Father got from 10 to 12 tons off of it. The rest of it 'vas
on the 48 acres.
Q. \Vhat part or portion of the 48 acres did you got this
household coal from Y I mean by that was it on
Dep.
the East, North, South or West part of the 48
Cmplt.
acres?
page 73 ~ A. The lower Banner seam which we opened
was right close to that beech (indicating beech at
the end of call N 65 W 6 poles, which runs from a corner
marked "Red Oak and Locust".
Q. That is the openings which you made on the Lower
Banner seam was in the neighborhood of the Beech just referred to?
A. Yes, sir.
Q. That would be on the East side of the 48 acre parcel,
"rould it not 7
A. I believe it would be called the North East part.
Q. \Vhere was the opening of the Upper Banner Seam?
A. There was one opening on the Upper Banner right close
to this Chestnut Oak (indicating a chestnut oak at the end
of a call N 47 W 20 poles from Chestnut on a hill side).
Q. About where was the house situated with reference to
'vhere you got this coal for household purposes?
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W. P. Smith.
A. Almost in a line with the Chestnut Oak, about 500 feet
towards the West or Southwest.
Q. Were other openings made, and if so where were they
made?
A. This opening on the outcrop there on the right. The
next openings is across the hollo)V and about facing the
chestnut oak opening. The next one is in this direction, South
from there about 1000 feet; and the next one is along on the
same outcrop. There was three on that side.
Q. Do you mean there was three across the hollow from
the line fence between the 48 acre tract and the Clinchfield
land East of that 7
Dep.
A. Yes, sir.
Cmplt.
Q. How many of these openings were close to or
page 74 ~ right around the house?
A. The house sets right here (indicating on
map) and the outcrop is right here-on that line, and this gap
gets it into there. This opening over here next to the oak
was straight above the house, and the opening over here is
about straight on the other side of the house. There was
three openings on the outcrop of that side, and one over here.
Q. About what distance were these openings from the
house? First, how far was the fartherest one?
A. I believe the one a.t the oak was about 500 feet, and
the next one was about the same, and the next one around this
way would be from 1200 to 1500 feet, and the last one would
be about 2000 feet from the house.
Q. I wish you would take this pen and mark on this map
the location of the house on the 48 acres, according to your
best judgment?
Draws line on map.
A. Now, you have drawn a line from Chestnut oak, running West or Southwest, and you have placed a square there
for the house. I will ask you to mark that "house". About
how far is the house from that corner marked Chestnut Oak?
A. I would say 500 feet.
Q. Then the house, I believe you say, is in the gap?
A. Right.
Q. What direction does the gap, or hollow, run? Does it
run North and South or East and West? You have indicated
on the map that the hollow runs about Northwest
Dep.
and Southeast, is that about right?
A. Yes, sir.
Cmplt.
page 75 ~ Q. And somewhat parallel with the Eastern
boundary line from the house 7
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Mary Smith.
A. Pretty close that. The water from one side of the house
goes down frying pan, and the other down Chaney Creek.
Q. So the house is right at the top of the water shed Y
A. Yes, sir.
Q. Are these old coal openings you have mentioned still
visible there on the ground?
A. You can tell where they have been, but I do not know
whether you can go back in any of them or not.
Q. Where do you now live?
A. Over in Russell County, near Carbo.
Q. How long have you been living away from this Kiser
land, that is the 48 acres and the 94 acre tracts Y
A. I have been living away about 15 years.
Q. Which tract did you last live on?
A. On the 94 acre tract.
Q. In what house Y
A. I last lived in a house I built myself. 1\{y brother lives
in it now, up next to Carrie.
·
Q. Is the old Powers house still standing?
A. No, it is burned down.
Q. About when did it burn?
A. I can't tell you just what year. I imagine it has been
burned about three or four years, or maybe longer. I can't
say definitely how long.
And further he saith not.
Signature waived.
Dep.
Cmplt.
page 76

~

1\IRS. MARY Sl\1ITH,
recalled.

By Mr. Duff:
Q. I believe you stated that when you and your husband
were first married you moved on the 94 tract, and lived there
for about two years?
A. Yes, sir.
Q. And then you moved to the 48 acre tract?
A. Yes, sir, there was a house there and we finished it up.
Q. Do you know when he built it Y
A. No, I don't but he had it built a right smart 'vhile before we married.

And further he saith not.
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La;wrence Smith.
Signature waived.
The witness
LAWRENCE SMITH.
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Duff:
Q. How old are you, Mr. SmithY
A. 68, born January 16, 1890.
Q. I believe you have seen this map, that was introduced
by your brother?
A. Yes, sir.
Q. I wiU ask you to state whether or not this
Dep.
red line or these red lines there are pretty corOmplt.
rectly drawn to represent where the fences have
page 77 } been there since you have know this land?
A. Yes, they show it the best I could tell you.
Q. Were these fences there as long as you can remember?
A. Yes, there was fence on the most of it as long as I can
remember. I don't remember seeing a.ny of that built. Any
outside fences.
Q. Now, I will ask you about the coal mine openings on that
property. 1Vhat do you remember about that?
A. You want to know the first one Y
Q. Yes.
A. I know it has been along time ago. Old man Tom Lowe
opened it.
Q. How old were you?
A. I can't remember, but I must not have been very old. I
can remember the old man Tom Lowe. I wasn't over 10 I don't
think, if that old.
Q. Do you remember other openings being made!
A. I believe the old man Lowe opened both of these there
on the West side, or Southwest side, the first ones that were
opened, but I can remember they opened one on the Northeast
side, and then they opened one across on the other side of the
hill about straight over from· that one, but they didn't go in
that one but just a little ways.
Q. How deep would you say they went in the deepest place?
A. I aint no judge. I couldn't make much of a guess at it,
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LO!Wrenoe Smith.
Dep.
Cmplt.
pag·e 78

but I would say maybe 175 or 300 feet. I guess the
deepest one was something like that.
~

CROSS EXAMINATION.

Q. Mr. Smith, what tract of land were you born on?
A. On the 94 acre tract.
Q. Where were you living when you first remember the
location?
.A. Down there in the Low Gap.
Q. That is on the 48 acre tract?
A. Yes, sir.
Q. You have heard your brother, W. P. Smith, testify about
where the coal openings were, have you not Y
A. Yes, sir.
Q. Did he state it correctly as to the location of the openings?
A. Yes, sir, I think so.
Q. You do not know anything about the accuracy of this
fence map, do you, as to how correctly it is drawn Y
A. I know about where they were, I think it must be about
correct. It leaves some that has not been fenced, the best
of my knowledge it comes out pretty well.
Q. Does the shape of the two tracts shown on the map pretty
well correspond with their shape on the land Y
A. Yes sir, the 48 acres is something like that. The 94
acres looks to be like that, yes sir.
Q. How long have you been living away from these two
Kiser tracts of land?
A. I have been off the 48 acre tract about 12 years, I
guess.
Dep.
Q. Do you now live on the 94 acres Y
Cmplt.
A. Yes.
page 79 ~ Q. I believe these coal openings you have spoken
about were used to get coal for householf purposes
there?
A. Yes, sir.
Q. Do you know whether or not Clinchfield Coal Corporation
knew you all were getting coal there?
A. I do not know. I have an idea they did. Some of them
were through there all of the time, they were bound to have
known it.
Q. But you don't know definitely that they ever had any
notice of it?
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W. P. Smith.
A. No, sir.

RE EXAMINATION.
By lvir. Duff:
Q. Did they ever make any objection to you getting coal
there?
A. Not that I know of, they never did to me.
Q. You have lived on this land all of your .Jife?
A. Not all my life, but most of it.
Q. Where else did you live Y
A. I lived down at Carrie a little while.
Q. ·You have ·lived on this land all of your life, except a year
or two you lived at Carrie?
A. Yes, sir.
Q. Is anybody getting coal from these openings now f
A. Yes, I have a renter down there and he gets some.
Q. Is that Upper or Lower Banner!
A. Lower.
Dep.
Cmplt.
page 80

Further he saith not.
Signature waived.

,V.

~

P. SMITH,

recalled.
By Mr. Duff:
Q. Did you ever know of Clinchfield Coal Corporation
having any objection to yout· getting coal there?
A. No, I never did.
Q. Did they know you were getting it?
A. I would think they knew it, they were there.
Q. Did they do a good deal of surveying around this property?
A. They use to have Engineers there running lines between
us and the Company lines.
CROSS EXAMINATION.
By Mr. Phillips:
Q. Was the -line between the Kiser land and the Clinchfield
Coal Corporation pretty well marked?
A. I never knew of the Company running the line, but they
have run it between the 1\{organ l(iser tract, and between the
Clinchfield Coal and the 68, and 48 acres, and the 94 acres.
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W aliten Smith.
Q. I referred to the line between the 48 acres and the Clinchfield Coal Corporation?
A. Yes, sir.
Q. Is it pretty well marked Y
A. Yes.
Q. Was there a fence around most of that line?
A. Yes, sir.
Dep.
Q. Why would Clinchfield Coal Corporation be
Cmplt.
running that line 7
page 81 } A. At one time when they ran it Ritter Lumber
Company was cutting timber off of it.
Q. About when was that¥
A. Tha.t must have been in the 1930s. They were cutting off
the Clinchfield Coal Corporation, and they ran that line
through there, and built a logging road.
Q. "'\¥as there any other surveying there?
A. About a year ago they put a drill in there, and they run
a line and built a road in there to get the driH up there.
Q. That was along about the latter part of 1957?
A. I would think it was about that time .
. A.nd further he saith not.
Signature waived.
The witness,
WALDEN SMITH,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Duff :
Q. I believe you are a brother to Lawrence and W. P.
Smith?
A. Yes, sir.
Q. How old are you 1\Ir. Smith?
A. 51 I guess. I was born in 1907, 30th of August.
Q. You have seen this map 7
A. Yes, sir.
Q. I will ask you to look at this map and state
Dep.
whether or not that as far as your recollection goes
Cmplt.
shows pretty well where the outside fences were?
page 82 } A. I am a poor judge of reading a map, but I
have been along with them when they were talking
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about it. There is some that has not been fenced along a
bluff, or something like that, but as far back as I can remember there has been an old fence that represents this
pretty well. I can remember back much further than 1917,
but that fence has been something like this ever since I can
remember.
Q. Did you ever do any work on these fences Y
A. Oh, yes, I have helped my daddy.
Q.
ere any of these outside fences old fences?
A. Yes, sir, they were old. The reason I guess I had to help
as much as I did, one of my brothers died, and they took my
other two brothers to the Army, which left me.
Q. What do you say about the coal openings on these two
tracts of land f
A. Well, there was about five openings on the place there.
The last time I was there practically all of them were falling
in, I don't guess you could g·et in them. I have helped get
coal out of all of them. Rolled a wheel-barrow.
Q. Did Clinchfield Coal Corporation ever make any objection to your getting coal out of there'
A. Not as far as I remember.

"T

CROSS EXAMINATION.
By ~Ir. Phillips:
Q. That was coal for household use you got out?
A. Yes, sir.
Q. ·You have heard your brother, W. P. Smith
Dep.
testify Y
Cmplt.
A. 'Yes, sir.
page 83 ~ Q. Did he correctly state the -location of these
various openings 1
A. Yes, sir, to the best of my knowledge that would be
where they are at.
And further he saith not.
Signature waived.
The witness
~ffiS. FLARNIE DOTSON,
being first duly sworn, testified as follows :
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Flarnie

Dotso1~.

DIRECT EXAMINATION.
By Mr. Duff:
Q. Are you a sister of "\V. P. Smith, Lawrence Smith and
Walden Smith?
A. Yes, sir.
Q. How old are you Y
A. 53.
Q. Have you seen this map?
A. This evening is the first I saw it.
Q. I will ask you to look at that map and state whether or
not the red line pretty wen indicates where the fences were
on the outside of these two tracts of land T
A. Yes, sir, if I was trying to draw them myself, it would
be where I would put them.
Q. Have you lived on that land ~all your life?
Dep.
A. No, not all my life. I .Jived on the 68 acre
tract about three years.
Cmplt.
page 84 ~ Q. By the 68 acre tract you mean a tract that
joins the 94 acres and the 48 acres Y
A. Yes, sir.
Q. I believe the 68 acre tract belongs to you all too?
A. Yes, sir.
Q. Were these fences we are talking about shown by the
red line about where they were T
A. Ever since I can remember the fences have been there,
except when they were burnt down and were replaced.
Q. What about the coal openings on these two tracts of
land Y Do you know about that?
A. Yes, I know aU the coal openings, but I can't mark it
out exactly like he did.
Q. Do you kno'v of coal being gotten out of those openings
for household purposes 7
A. Yes, sir.
Q. Did Clinchfield Coal Corporation ever object to you all
getting coal off of it Y
A. Never did since I have been big· enough to remember.
CROSS EXAMINATION.
By 1\{r. Phillips:
Q. You have heard your brother W. P. Smith testify!
A. Yes, sir.
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Flarnie Dotson.
Q. Did he locate the coal openings approximately correct,
so far as you could say?
A. He certainly did.
Dep.
Q. I believe you were reared on the 48 acre tract Y
Cmplt.
A. Yes, sir.
page 85 ~ Q. When did your father die, Mrs. Dotson?
A. In April, 1939, I believe it was.
Q. Where was he living when he died?
A. He lived back towards Duty on a farm he bad bought.
Q. How long had be been away from the 48 acre tract,
would you estimate?
A. He must have moved around 1919, right close that, I
can't be for sure.
Q. That is he moved away from the 48 acre tract about
1919?

A. The best of my rememberance.
RE EXAMINATION.
By }ffr. Duff:
Q. To fix the time your father moved away, did he move

away about the time he conveyed a portion of this land to your
brother, W. P. Smith and a portion of it to Lawrence Smith?
A. Yes. I can't remember the year, but that is when it was.
And further he saith not.
Signature waived.
State of Virginia
County of Russell, to-wit:
I, Sara P. Easterly, a Notary Public in and for the County
aforesaid in the State of Virginia, do hereby certify that the
foregoing depositions of Mary C. Smith, and others, were
duly taken, witnesses sworn and sig·natures waived before me
at the time, place, and for the purpose mentioned in the cap.
tion hereto.
Given under my hand this the 30th day of October, 1958.
SARA P. EASTERLY
Notary Public
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Herbert Ra-snick.

Dep.
Cmplt.
page 86

N.P.Fee $12.50
~

Met in the Clerk's Office of Dickenson County,
Virginia on the 5th day of December, 1958, pursuant to agreement of counsel for the purpose of taking the
depositions of Mr. Herbert Rasnick to be read as evidence
on behalf of the complainant .in that certain chancery case
now pending in the Circuit Court of Dickenson County, Virginia in which Mary Smith and others are complainants and
the Pittston Company is the defendant.
Present: J. E. Duff, Counsel for Complainant.
Present: T. C. Phillips of Counsel for Defendant.
HERBERT RASNICK
a witness of lawful age, first being duly sworn, deposes as
follows:
DIRECT EXA11INATION.
By 1\Ir. J. E. Duff:
Q. Mr. Rasnick, I believe you are the same Herbert Rasnick
who has formerly testified in this case?
A. I am.
Q. You are Deputy Clerk of Dickenson County, Virginia 7
A. Yes, sir.
Q. As Deputy Clerk you have in your charge the records
of Dickenson County, Virginia?
A. Yes, sir.
Q. Mr. Rasnick, I hand you here a book which purports to
be a Land Book of Dickenson County in the years 1889 and
1890. I believe that book shows the assessment of all the land
in Dickenson County, is that correct?
A. Yes, sir.
Q. I wHl ask you to state if in that book you find where
'Villiam P. Kiser was assessed with any land for that year f
A. William P. l{iser was assessed with 94 acres on Sandy
Ridge.
Q. Where was it with references to the Courthouse?
Dep.
Cmplt.
A. In the Eastern District of Dickenson County.
page 87 ~ Q. What direction from the courthouse?
A. Southeast, about 20 miles.
Q. 1\IIr. Rasnick, will you file with your deposition a certi-
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Herbert Rastllick.
fled copy of that page from the Land Book and mark the
same, ''Exhibit No. 11, of Herbert Rasnick?''
A. I will.
Q. I wiH hand you now a book which purports to be a reassessment of lands in Dickenson County for the years of
1880, 1885 and 1890. I will ask you to state whether or not you
find any land in the name of William P. Kiser which was reassessed for taxes in the vear of 18907
A. William P. Kiser was assessed with 210 acres on Sandy
Ridge for the year of 1890.
Q. And where was that with reference to the courthouse Y
A. That was in the Eastern District of the county, southeast, 25 miles from the courthouse.
Q. I believe that sheet shows that the lands in Dickenson
County were assessed that year?
A. It shows reassessment of lands in Dickenson County in
the year of 1890.
Q. I wHl ask you to state whether or not when they reassessed lands if the Commissioner didn't go around Y
Objection by Mr. T. C. Phillips:
We object to the question because it does not appear that
this witness was able to say how the work was done in the
year 1890.
Question by Mr. J. E. Duff:
Q. If he knows he can state how it was done.
Question by Mr. T. C. Phillips:
Q. Are you asking him now to do it now 7
By 1\!Ir. Duff:
.A. Yes, I will ask him now 1
Dep.
Cmplt.
Objection by Mr. T. C. Phillips:
page 88 ~ We object to that question on the grounds that
it is immaterial and irrevelant and improper.
~fr.

Herbert Rasnick:
A. I am not too familiar with the reassesments of the lands .
.As I recall the lands in Dickenson County was reassessed two
or three years ago and we had some people to come in. The
Board of Supervisors employed people to come in and reassess the land and I don't. know ho'v they did it.
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Herbert Rasnick.
Q. Will you file a certified copy of that page from that
book with your deposition and mark it ''Exhibit No. 12, Herbert Rasnick? ''
A. I will.
Q. I hand you now a book marked Land Book, 1891 and
1892 of Dickenson County which purports to be a Table of
Tracts of Land of the year 1891 and 1892. I will ask you to
state whether or not you find where William P. Kiser was
assessed 'vith any land for that year and if so, how many
acres and where it was located?

Question by T. C. Phillips :
Q. You said Rasnick. Did you mean Rasnick¥
A. I mean l{iser.
A. William P. Kiser was assessed with 210 acres on Sandy
Ridge, southeast, 25 miles from the courthouse in the Eastern
District of Dickenson County for the year 1891.
Q. Will you file a certified copy of that page with your
deposition marked ''Exhibit, Herbert Rasnick, No. 13''?
A. I will.
Q. Now, I haven't been able to find the year for 1894. I
hand you here a book which has on the outside, Land Book
1893 and 1894, Dickenson County, which purports to be a
Table of Tracts of Land for the year of 1893. I will ask you to
state if William P. Kiser was assessed with any lands for
that year and if so how much and where it was located?
A. In the year 1893, William P. Kiser was asDep.
sessed with 210 acres of land on Sandy Ridge, 24
Cmplt.
mBes from the courthouse. I believe this is northpage 89 ~ east, 24 miles from the courthouse. It is in the
Eastern District in Dickenson County Y
Q. '"\7ill you file a certified copy of that page with your
deposition marked ''Exhibit No. 14, Herbert Rasnick Y''
A. I will.
Q. I hand you a book which is marked reassessment 1895,
Dickenson County and purports to be a reassessment of lands
in Dickenson County for the year 1895. I will ask you to state
whether or not William P. Kiser was assessed with any land
in the year of 1895 and if so how much and where it was
located?
A. In. the year 1895, William P. Kiser was assessed ~vith
210 acres in Dickenson Co~~rnty, 20 m.iles east of the cou-rthouse. That was in the Easten~ District.
Q. Will you file with your deposition a certified copy of
that page marked ''Exhibit, Herbert Rasnick, No. 15? ''
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Walter Lee Rush.
A. I will.
Q. That is all. I couldn't locate any more books. I will
ask you to state Mr. Rasnick if you have made a search of
your records and found any other land books for the years
1895 to 1900 or 1903¥
A. I looked a'vhile ago and I did not find any.

Mr. T. C. Phillips:
No question for Mr. Rasnick.
Signatures waived by agreement of counsel.
vVALTER LEE RUSH
a witness of lawful age, first being duly sworn, deposes as

follows:
DIRECT EXAMINATION.
By Mr. T. C. Phillips:
"\Vhereupon, the defendant introduced "\Valter Lee Rush,
as its witness, questioned by Mr. Phillips.
Q. J\fr. Rush, I believe you were Land Agent for
Clinchfield Coal Corporation before it was merged
Dep.
Cmplt.
into the Pittston Company and that you are Land
page 90 ~ Agent for Olinch:field Coal Company a Division of
the Pittston Company?
A. That is correct.
Q. You have heard l\tir. Rasnick's testimony with reference
to the "Land Book" from which he has just given.
A. Yes, I have.
Q. Now you have the same Land Books before you that 1\tir.
Rasnick had before l1im in his testimony. "\Vill you please
start with the ''Land Book'' for 1889 and state what it shows
with reference to assessments of land or coal in the name of
Tazewell Coal and Iron Company as to an 1120 acre parcel?
A. For the year of 1889 that Land Book shows an assessment in the name of the Tazewell Coal•and Iron Company for
1120 acres of coal on Sandy Ridge, 25 miles southea·st from the
courthouse and on this entry there is a. notation "T. R. from
Henry I{iser."
Q. What do you understand '' TR'' to stand for Y
A. I understand that to mean transferred from Henry
l{iser.
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Walter Lee Rush.
Question by Mr. J. E. Duff:
Q. Mr. Rush, I see here in a column in front of that entry,
I see the word ''fee''. That could indicate that the Tazewell
Coal and Iron Company owned fee in that?
A. That could so indicate it. I might say following that
is the word coal.
A. I now have the book for the year of 1890 which is marked
reassessement of lands and I find the listing in the Eastern
District of Dickenson County in the name of the Tazewell
Coal and Iron Company and that Cole is spelled "Cole'' 'vith
a residence given as Tazewell County, the interest assessed
for fee and the number of acres assessed is 1120 and a ditto
for the word ''Cole" on Sandy Ridge, 25 miles southeast of
the courthouse.
Q. I believe, 'h{r. Rush; that on that same page
Dep.
following the acreage column at the top of the page,
Cmplt.
the word here ''coal'' is written in and then for
page 91 ~ each parcel underneath that is a ditto to indicate
that the parcel is a coal parcel Y
A. Yes sir, that is correct.
Q. Mr. Rush, just proceed with your testimony.
A. I now have the Land Book for the vear of 1893 and in
the Eastern District of Dickenson County there appears an
assessment in the name of Tazewell Coal and Iron Company
with residence of Tazewell, Virginia for 1120 acres located
on Sandy Ridge, 25 miles from the courthouse. I cannot
exactly make out the bearing.
Q. Could it beE with anN over it, or something like that?
A. I would say it could be E or possible l\TE.
Q. Does it show on that page whether the 1120 acre parcel
is fee or coal land?
A. It does not.
A. I now have the book which shows the reassessment of
lands for the year 1895 in the Sandlick 1\fagisterial District of
Dickenson County.
Q. Does that page not have Eastern District on it or does
it y
A. It does have the Eastern District. It is designated as
the Eastern District and I find the assessment in the name of
the Tazewell Coal and Iron Company and residence given as
Tazewell County and designated as fee ownership and being
20 miles east of the courthouse and for 1120 acres.
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Walter Lee Rush.
Q. Does the record state whether it is coal or fee land ·f
A. The entry shows it to be as fee land.
A. I now have the book for the year of 1891 and in the
Eastern District of Dickenson County, Virginia I find that an
assessment in the name of Tazewell Coal and Iron Company,
the residence given as Dickenson County, the assessment being
for 1120 acres and designated as fee but after the acres appears the word coa:l located on Sandy Ridge, 25
Dep.
miles southeast of the courthouse.
Cmplt.
Q. With reference to the land books that you
page 92 ~ have just been examining and testifying from are
the parcels of coal land and fee land listed on separate pages or do they appear to be on the same page 7
A. In some instances they appear to be listed along with
the fee lands of marked coal a.nd in other instances they
appear to be just separate.
Q. When the coal tracts are listed separate are they marked
''coal" to designate then1 from lands supposed to be owned
in fee sin1ple f
A. They are as far as I have observed.
Question by Mr. Duff:
Q. Mr. Rush, the last time we took depositions over in
Lebanon there was a question that you produce the abstracts
of title. I believe they were made by Mr. Rouse and Mr. Kelly
and I never heard from you on that inquiry. I will ask you
if you have in your office the abstracts of title covering the
1120 acre tract 1
A. We have the abstracts of title in our Dante Office.
Q. That is in your office now 1
A. Yes sir, we have it in our Dante Office.
Q. I will ask you to state if you will allo'v me to examine
those abstracts~
A. That is a question that you can direct to our attorney.
Q. I am asking you while you are on the witness stand.
Question to Mr. Phillips:
Q. You, counsel fqr the Pittston Company, are you willing
for me to see them?
A. Tam not at this time prepared to answer that question.
I desire to confer with Major Stuart, my associate counsel.
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Question by J. E. Duff:
Q. I presume that if there is nothing incriminating in the
abstracts you would have no objection~
A. I do not believe that that presumption is well
Dep.
founded; there is a matter of principal involved,
Cmplt.
regardless of what the abstracts may show, and for
page 93 ~ that reason I will have to consult with my associate
counsel.
Signatures waived by agreement of counsel.
State of Virginia,
County of Dickenson, to-wit:
I, Kathleen Arrington, a Notary Public, in and for Dickenson Oounty, Virginia, do hereby certify that the foregoing
depositions were taken before me, at the time and place and
for the purpose stated in the caption, and were reduced to
writing by me, and the signatures waived by the agreement
of the parties.
Given under my band this 9th day of December, 1958.
J\Iy commission expires February 21, 1962.
KATHLEEN ARRINGTON
Notary Public
Received and filed, this the 10 day of December, 1958.
HERBERT J. RASNICK, Dep. Clerk

•
Dep.
Cmplt.
page 94 }

•

•

•

•

THE DEPOSITION OF Mr. F. M. Kelly, taken
by agreement of the parties, on the 2nd day of December, 1959, at 2:00 o'clock P. M., at the office of Mr. Kelly
in the City of Kingsport, Tennessee, to be read as evidence
on behalf of the Complainants in that certain chancery cause
now pending in the Circuit Court of Dickenson County,
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Virginia., in which Mary C. Smith, and others are complainants, and The Pittston Company is the defendant.
By agreement of counsel all formalities as to notice, taking,
transcribing, signing·, transmitting and certification and the
~ignature of the deponent are hereby waived.
By agreement of counsel, Mrs. Sara P. Easterly administered the oath as a Virginia Notary Public.
And thence came
F. 1\L l{ELLY,
a witness of lawful age, who being first duly sworn, deposes
and says:

DIRECT EXAMINATION.
By Mr. Duff:
J\IIr. Kelly, I believe tl1at at one time you practiced law in
Lebanon, Virginia 1
A. Yes.
Dep.
Q. You and Mr. C. C. Burns were partners under
Cmplt.
the style of Burns & Kelly 1
page 95 r A. Not when I first went there. I went to Lebanon in 1908 and stayed there until 1916, and for
about the first three years I was engaged altogether in making ~abstracts of title, principal.ly for Clinchfield Coal Corporation, and was not Mr. Burn's partner. Later I went in
partnership with him and was his partner until I left there.
When I say about the first three years I am estimating, but I
am reasonably confident that I 'vas not his partner until1911.
Q. Do you recalllVIr. Kelly a suit that was brought by Mr.
C. C. Burns under the style of J. P. l{iser, Guardian v. Ethel
Isabelle J{iser, et a-Is. This is the bill in that case?
A. I do not recall that suit.
Q. Ifere is the answer I believe you filed in it, and I will
ask you if you filed that answer in that suit?
A. I did because I am satisfied this is my hand writing, but
I have no recollection of the suit, nor of any steps taken therein, except what I get fron1 this answer and some other papers
you have shown me?
Q. Your answer in that suit shows you filed an answer for
'Vm. P. Kiser, S. J. l{iser, Edom Kiser, Isabelle Kiser, Mary
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Kiser, Elizabeth Kiser, Edom l{iser, Lily Kiser, B. R. Kiser,
Sylvia Kiser Laforce, Sam Kiser, Martha l{iser, R. W.
-Kiser, and others. Now, as I understand it you had power of
attorney from all of these people Y
Dep.
A. I have no recollection about the Power of
Cmplt.
Attorney referred to, but you have shown me an
page 96 r original power of attorney from Wm. P. Kiser to
me, authorizing me to file an answer in this case
for him.
Q. Did you ever know ,V. P. Kiser?
.A. I don't know whether I ever saw him personally or not,
or whether I merely acted under the Power of Attorney which
he sent me. I don't know whether he gave me the power of
attorney or whether he sent it by someone else.
Q. I hand you here a paper which is titled R. \V. l{iser v.
J .G. Munsey, et al, depositions for defendant. That file of
papers shows that that was a suit brought by R. V\T. l{iser
in which you filed an answer for J. G. Munsey and H. Hardaway. Mr. Kelly, it appears that you took the depositions of
J. G. Munsey which was filed in that case?
A. As in the case of the previous questions, I have no recollection at aH of this suit, but from this record it appears
that I took this deposition.
Q. You were representing J. G. Munsey?
A. From this record I have no doubt that that is true.
Q. Mr. l{elly, I find on page 4 of this deposition of J. G.
Munsey you asked this question of J. G. Munsey "Q.10, Was
anything done by you in connection with the institution of the
suit or the appearance of the parties, and if so, what? A. Well
I had the majority, practically all of them to make you (lVIr.
Kelly) a power of attorney to act for thmn. Q.11, Did R. W.
Kiser, brother of Ethel l{iser, execute such a power
Dep.
of attorney? A. He did. Q-12. I hand you a paper
Cmplt.
dated September 6th, 1911, purporting to be signed
page 97 r by R. W. Kiser and ask you to state whether this
is the power of attorney which he signed in connection with the suit referred to? A. Yes, sir, this instrument is the one or one exactly like it. Q13- Is that instrument signed by R. W. l{iser? A- Yes sir. Q-14 I will ask you
to file that with your deposition, n1arked "R. W. Kiser Power
of Attorney''? A- I file same marked as requested.''
Now, attached is a paper purporting to be Power of Attorney of R. ,V. Kiser, giving you authority to file an answer
for him in the case of J. P. Kiser, Guardian v. Ethel Isabelle
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Kiser, to get approval ·of the court to the sa1e made by Ethel
Isabelle Kiser while she was an infant, to J. G. Munsey, in
the estate of Henry Kiser. Is that the orginial power of
attorney which he gave you?
A. The fact that I had it and introduced it in this record
indicates that it was an original power of attorney.
Q. And as I take it that is the authority you had to file
an answer in that case'
A. Having in mind that I have stated that I do not remember this tranaction, it would seem that this was authority
without any doubt, for me to file the answer. I do not know
whether ~Ir. R. vV. Kiser came to my office and gave me any
additional or other instructions about this. He may or may
not have done so, or he may have in some other
Dep.
manner supplemented the instructions and authorCmplt.
ity covered by the power of attorney. I do not
page 98 ~ mean to assume that this was done, but merely to
say that I have no recollection of what occurred,
and I cannot say that nothing else happened.
Q. J. G. Munsey stated in his depositions that he procured power of attorney from all, or practically all the adult
brothers and sisters of Ethel Isabelle Kiser, for you to file
or answer for them. Would you say he brought their power
of attorney to you?
A. AU I know is what he said in his deposition. I do not
have any recollection at all.
Q. Do you have any recollection of ever seeing W. P. Kiser
on any occasion?
A. No, but I might have seen him without me remembering
it, I do not know. This was so long ago that I believe it would
be unsafe for me to answer positively that I had not ·seen him,
but I do not recall seeing him.
Q. Do you know whether or not he ever gave you specific
authority to say that aH of the coal underlying the Henry
J{iser tract of land had been sold to somebody else?
A. I don't know whether he ever g·ave me any authority
except as shown in this power of attorney.
Q. Who employed you to file that answer, 1\{r. Kelly, do
vou rem emher~
.
A. No.
Den.
Q. I hand you here copy of a deposition of J. G.
Cmplt.
Munsey and will ask you if you wiH file that with
page 99 ~ your depositions marked "Complainant's Exhibit
#l"?
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Mr. Stuart: The defendant objects to the filing of these
depositions in so far as it may be tendered for the purpose
of establishing any facts in issue in the present suit.
A. I file this paper subject to the objection made.
Q. I hand you here paper found in the file of J. P. Kiser,
Gdn. v. Ethel Isabelle Kiser, which purports to be affidavit
of J. P. Kiser, and wiH ask you if you will file copy of that
paper with your deposition, marked ''Complainants'' Exhibit #2''7
Mr. Stuart: The defendant objects to the :filing of this
paper upon the ground that it is irrelevant and immaterial,
and shows upon its face that it does not legally establish any
facts, whether at issue in the present case or not, and cannot
be considered for the purpose of establishing any facts at issue in the present suit.
A. This paper has never been in my possession so far as
I know, and while I do not see the appropriateness of my filing
it I do so subject to the objection of counsel.
Q. I now hand you a paper which appears to be an order
appointing J. P. Kiser Guardian for Ethel Isabelle Kiser
in the suit of J. P. Kiser, Guardian v. Ethel Isabelle Kiser,
and ask you if you will file copy of that marked ''Complainant's Exhibit #3"?
Mr. Stuart: Defendant objects to the filing of this paper
because irrelevant and immaterial and cannot be considered
for the purpose of establishing any facts at issue
Dep.
in the present suit.
Cmplt.
page 100 ~ A. I file same subject to the objection of counsel.
Q. I want to introduce certified copy of deed
from F. ~I. Kelly, Special Commissioner to H. Hardaway,
dated Feb. 21, 1912, marked "Complainant's Exhibit #4".
Mr. Stuart: The defendant does not object to the introduction of this copy of deed upon lack of authority, but the recital
in this deed that F. M. l{elly, Specia!l Commissioner was acting in the chancery cause of J.P. Kiser Guardian v. Morgan
T. Kiser, et als, is an error either by the scribner or by the
copyist since the correct style of the suit was J. P. Kiser,
Guardian v. Ethel Isabelle Kiser, et als.

~Iary
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Q. I want to introduce deed dated 19th day of April, 1912,
between H. Hardaway, Unmarried and J. G. & Mary L.
Munsey, his wife, parties of the first part to Clinchfield Coal
Corp., party of the second part, marked ''Complainant's
Exhibit #5".

Mr. Stuart: Defendant does not object to the introduc.
tion of this deed on the ground that it is not a correct copy
of the original, and the deed may be introduced subject to
the objection that it is irrelevant and immaterial.
Q. I want to introduce the demurrer and answer of Ethel
Isabelle Kiser filed in the suit of J. P. Kiser, Guardian,
marked "Exhibit #6"'

Mr. Stuart: The defendant does not object to the filing
of answer and demurrer upon the ground that it is not a cor·
rect copy and the paper may be filed subject to the defend·
ant's objection that it is irrelevant and imma.
Dep.
terial.
Cmplt.
page 101 ~ Q. I want to file answer of J. G. Munsey and H.
Hardaway filed in the same suit by J. P. Kiser,
Guardian, marked Compl 'ts. Exhibit #7' '.
Mr. Stuart: The defendant does not object to the filing of
this answer upon the ground that the correctness of the copy
is not proven, and the paper may be filed, subject to the objec.
tion that it is irrelevant and immaterial.
Q. Mr. Kelly, we were talking about the Power of attorney
you got from the brothers and sisters of Ethel Isabelle Kiser
to file answers for them in the case of J. P. Kiser, Guardian
of Ethel Isabelle l{iser, do you have these papers in your
possession now, and if you do not state if you know where
they are?
A. I do not have any such papers, and I do not know where
they are if they ever existed. When I moved from Lebanon
to Tennessee in 1916 I brought no such papers with me. As
I have indicated in my previous answers I have no recollection
of any of the facts or circumstances relating to the suit of J.
P. Kiser, Guardian v. Ethel Isabelle IGser, or any other suits
that have been mentioned here to-day. I do not know whether
my authority to file this answer was by power of attorney,
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or some other permission, or by writing or oral instructions,
[except it has been shown that I had power of attorney from
R. W. Kiser.] My own belief about this whole matter is that
the steps taken in the suits about which I have
Dep.
testified, including the filing of an answer for a
Cmplt.
number of defendants, were duly authorized, and
page 102 ~ that I must have had authority to file this answer
in the fornt and subst01n0e in which it was filed.
It is quite impossible for me to say that the authority given
me was in ·any particular manner or form, but was limited to
the authority covered by powers of attorney in whatever
form. [On this subject I can neither make an affirmance or a
denial as to anything supposed to have been done, or thought
to have been done in authorizing me to act, or anything not
shown to have been done by the records of the Court.] I am
satisfied that neither Mr. Clarence Burns nor I would have
taken any steps which we were not authorized to take in this
respect. This statement applies to the answer filed as Exhibit #7 in the case of J.P. Kiser, Guardian v. Ethel Isabelle
Kiser which is a typewritten answer, including signatures
and including my signature as counsel for Munsey & Hardaway, the authenticity of which I do not question.
Mr. Duff: Counsel for complainant wishes to state that
there is no effort being made by him as counsel for complainants to cast any reflection whatever upon Mr. Kelly or
Mr. Burns in the conduct of this suit. The only thing I am
trying to do is to show what the facts were.
Q. I believe I asked you if you know where the powers of
attorney were and you said you did not. When you left
Lebanon what did you do with your files, were
Dep.
they left there in the office of Mr. C. C. Burns~
Cmplt.
A. ·Yes, sir, they were left in Mr. Burns' office.
page 103 ~ Q. From the statement made by your client
in his deposition in the case of R. W. Kiser v.
J. G. Munsey, et als, to the effect that he had Powers of Attorney from all, or practically all of the persons for whom
you filed an answer would indicate that you had a power of
attorney for W. P. Kiser, would it not?

Mr. Stuart: We object to that question because it calls upon the witness to make an interpretation of the statement
referred to in the deposition of J. G. Munsey, which is not a
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proper question for the witness, and is irrelevant and immaterial .
.A.. Subject to the objection, I do not believe that I am the
one to draw an inference as to 'vhat this statemeint indicates.
I do know tha.t the only power of attorney that appears to
have been relevant in the suit in which Mr. Munsey was testifying was the power of attorney filed with the qepositions. I
want to make it clear that I did not say that I did not have
other powers of attorney, but merely to say that I do not know,
and, though this is a repetition, that I do not know in what
manner I received the authority to file this answer. On this
I would n1erely have to leave it to the record in the suit, none
of which I would consider questioning.

CROSS EXAMINATION.
Dep.
Cmplt.
page 104

By Mr. Stuart:
Q. 1\tir. Kelly, will you state your education and
~ experience in the practice of law, giving a little
sketch of the various connections you have had in
your practice 1
A. I studied law at the University of Virginia, and was a
graduate there in the class of 1908. My first work was in the
legal department of Clinchfield Coal Corporation and Clinchfield Carolina and Ohio Railroad Company, which constituted
the malcing of abstracts ·of title. I was engaged in that type of
work exclusively for three or more years. Then, during the
last several years of the time I lived in Lebanon I was partner
with Mr. C. C. Burns, and then I came to Tennessee and was
employed under 1\fr. H. G. ~forrison, who was General Counsel
of these two corporations. In 1920 I l)ecame a member of the
firm of 1\tiorrison, Kelly & Penn, tl1e other two members being
1\fr. H. G. Morrison and Mr. George Penn, Jr., who came
from Abingdon. I was a n1ember of the firm, engaged in general law practice until1941. In 1941, while still a member of
th8t firm, I was engaged solely in work for Tennessee Eastman Corporation, and am still so engaged. Since 1947 I have
been and am now General Counsel and Secretary of the Tennessee Eastman Company, at Kingsport, Tennessee.
0 ~Ir. Kelly, with regard to the answer which it appears
from the papers in the case of J. P. Kiser, Gdn. of Ethel
Isabelle Kiser v. Ethel Isabelle Kiser, et al, this answer being
an answer for the adult defendant's in that case, including
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W. P. Kiser, who is named first in the names of
the defendants for whom this answer was made.
I have understood from your testimony in chief
~ that you are confident that you were authorized
by these adult defendants who are named in that
answer to file that answer in the form and in the substance
of what is stated therein, is that correct?
A. Yes. I would do that in representing anyone in that
case as in any other case, I am sure that I would have been
careful to do only what I was authorized to do.

Dep.
Cmplt.
page 105

Mr. Duff: Counsel for complainant wishes to state again
that there has been no effort on the part of anyone to show
that Mr. Kelly did not have authority to file the answer. I
am sure that he did have authority. I think though that the
papers which have been filed here indicate that the authority
which he had was a power of attorney similar to the one which
has been filed as an Exhibit here, and which was secured by
J. G. Munsey from all the adult defendants in that case.
Mr. Stuart : In response to what Judge Duff has just
stated, he has made a statement, as we see it, which is not
only unsupported by what the witness has said, but is also
unsupported by anything else before the Court. It is nothing
more than his guess, which is no better than a good many
other guesses that may be made.
1\fr. Duff: In answer to that, it is shown by }.fr. Kelly's
client that the authority he had was by power of attorney.
And further he saith not.
Signature waived.

•
Dep.
Deft.
page 1 }

•

•

•

•

MET AT THE OFFICE OF CLINCHFIELD
COAL CORPORATION, in the town of Dante, Virginia, on this the 13th day of 1\Iay, 1959, for the purpose of
taking depositions of W. L. Rush, and others, to be read as
evidence on behalf of the defendants in a certain suit in
chancery now pending in the Circuit Court of Dickenson
County, Virginia, in which Mary C. Smith, et al, are complainants, and THE PITTSTON CO, is defendant.

~iary
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Present: J. E. Duff, counsel for complainant W. A. Stuart,
T. C. Phillips and Ben Sutherland, counsel for defendant.
IT IS STIPULATED AND AGREED by counsel that the
8 copies of deeds which are exhibits to the answer of the

defendant, are correct copies of the originals, subject to the
right of either party to make subsequent corrections, if any
corrections are found to be needed.
The witness

W. L. RUSH,
being by me first duly sworn, deposes and says:
DIRECT

EXA~1INATION.

By Mr. Stuart:
Q. What is your name, age, residence and ·occupation!
A. My name is W. L. Rush, I am 60 years old, I live at
Clintwood, Virginia, and am Land Agent for the Clinchfield
Coal Corporation, or the Pittston Company, as it is now
known.
Q. Are you a duly licensed Attorney-at-Law?
Dep.
A. Yes, sir, I am.
Deft.
page 2 ~ Q. 'Vhen were you admitted to the Bar Y
A. In the year 1930.
Q. How long were you engaged in the general practice of
law?
A. I am engaged in the general practice of law in Dickenson County and adjoining counties until1944, when I became
Land Agent for the Clinchfield Coal Corporation.
Q. Have you been such Land Agent continuously since 1944
until the present time?
A. I have.
Q. Exhibit #1 to the Answer of the defendant to the original bill of complaint in this case, and to the Answer of the
defendant to the Amended Bill is deed dated Dec. 9, 1887,
from Henry Kiser and wife to Tazewll Coal & Iron Company,
win you attach that exhibit as Exhibit #1 with your testimony?
A. I will.
Q. Exhibit #2 to the said answers is deed dated August
7, 1902, from Tazewell Coal & Iron Co. to Wm. Patrick and L .
.C. Ware; Exhibit #3 is deed dated Dec. 29, 1902, from Wn1.
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Patrick to 'Vilbur Moorman; Exhibit #4 is deed dated Aug.
27, 1923, from Wm. Patrick to John C. Mayo, Exhibit #5 is
deed dated Feb. 16, 1904, from John C. C. Mayo to Dumps
Creek Coal Company; Exhibit #6 is deed dated March 1,
1904, from L. C. Ware to Dumps Creek Coal Company; Exhibit #7 is deed dated May 8, 1905 from Dumps Creek Coal
Company to Clinchfield Coal Company, and Exhibit
Dep.
#8 is deed dated June 4th, 1906 from Clinchfield
Deft.
Coal ·Co. to Clinchfield Coal Corporation, and Expage 3 ~ hibit #9 is deed dated May 31st, 1907 from Wilburn
Moorman to Clinchfield Ooal Corp. Now, will you
adopt these Exhibits Nos. 2 to 9 as defendant's exhibits of
like numbers with your testimony?
A. I will.
Q. Exhibit #10 with defendant's answer is a Certificate
of :Nierger of Clinchfield Coal Corporation to the Pittston Co.
on Dec. 28, 1956; which certificate is issued by the State Corporation Commission, and under its Seal. Will you adopt
this Exhibit #10 as Defendant's Exhibit #10 with your testimony?
A. I will.
IT IS STIPULATED AND AGREED between counsel that
as to the 94 acre tract involved in this case, the complainants
and the defendant have a common source of title in Henry
J{iser.
Q. lYir. Rush, what was the date of the organization of
the Clinchfield Corporation f
A. June 2, 1906.
Q. Is that the date it was chartered as a Corporation 7
A. Yes, sir, it was. I have seen a copy of the charter.
Q. I hand you the following· copies of release deeds, which
it is agreed by counsel are correct copies, subject to any
corrections which it might subsequently develop they decide
is necessary: Deed of Release, dated July 13, 1905 from Tazewell Coal & Iron Company to Wm. Patrick and L. C.
Dep.
Ware; Deed of Release dated May 19, 1911 from
Deft.
Wm. V. Wilson, tT r. & J. Norment Powell, Trustees
page 4 } and Wilbur L. Moorman to Clinchfield Coal Corp ;
Deed of Release dated June 13, 1911, from Dumps
Creek Coal Co. and J. Norment Powell and J. W. M. Stewart,
Trustees to Clinchfield Coal Corporation, and ask if you will
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file these three doc.un1ents as defendant's Exhibits Nos. 11,
12, & 13, to your testimony 7
A. Yes, sir, I will.
Q. I hand you copy of a deed dated J\ilay 4, 1897, from Wm.
P. Kiser and wife to G. B. Smith, conveying 121.5 acres,
excepting aU of the coal and minerals except about 10 acres.
It is agreed by counsel that this is a. correct copy of the original deed, subject to the same understanding as to possible
corrections as before. Will you file this copy as defendant's
exhibit #14 to your testimony?
A. I will.
Q. I hand you copy of deed dated September 17, 1923,
from G. B. Smith and wife to Lawrence C. Smith, conveying
61.75 acres, excepting the coal and minera1, which it is agreed
between counsel as before as to the correctness of the copy.
"\Vill you file this deed as Defendant's Exhibit # 15 to your
testimony?
A. I will.
Q. I hand you copy of deed da.ted September 25, 1923 from
G. B. Smith and wife to vVm. P. Smith, conveying 61 acres,
excepting the coal and mineral, with the same agreement by
counsel as to correctness as before stated. Will you file this
deed as Defendant's Exhibit #16 to your testimonyf
Dep.
Deft.
A. I will.
page 5 ~ Q. I hand you certified copy of deed dated February 8, 1889 from Henry Kiser and wife to Ephriam
Kiser, conveying 67 acres and reciting that the parties of the
:first part have previously sold and conveyed to other parties
all the coal and mineral on and under the above described
tract of land with timber for mining purposes, poplar timber
not included, excepts such coal and mineral and timber for
mining purposes from the appurtenances of this conveyance.
7
' ' ill you file this as Defendant's Ex. #17 to your testimony?
A. I will.
Q. I hand you a certified copy of the 'Viii of Henry I{iser,
probated J\ilarch 2, 1908, and dated Feb. 17, 1897, and ask you
to file this Will as Defendant's Exhibit # 18 to your testimony?
A. I will.
Q. I hand you certified copy of a. ·Court Right to Henry
M. Kiser from the County Court of Russell ·County, dated
Sept. 4, 1902, and certified copy of the plat referred to therein
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for 1120 acres, and will ask you to file this Court Rig·ht and
Plat as Exhibits Nos. 19A and 19B with your testimony Y
A. I will.
Q. Some testimony has been introduced by the complain
ants in this case as to mining the house coal on some of the
lands here involved. What is the practice of the defendant
with respect to the mining of house coal by surface
Dep.
owners, and other tenants.
Deft.
page 6 ~ J\!Ir. Duff: Objected to because the practice of
the defendant would not be binding on these com
plainants, and is inadmissible.
4

4

A. The defendant owns a large number of mineral tracts,
and other people own the surface. It is rather the usual thing
where people own the surface and the defendant owns the
n1ineral that they get out coal for their o·wn use.
Q. You mean the surface owners?
A. Yes, sir. We never make any objection where a party
lives on a tract of land and we own the mineral as to their
getting out coal for their own use. It is only where we have
information that they sell coal to other people, or otherwise
dispose of it that we object to them doing this. When I first
became Land Agent in 1944 I found that there was a good
deal of this going on on Clinchfield Coal Company property.
Q. Has that always been true of the defendants?
A. It has ever since I have been Land Agent, and it was
true prior to that time so far as I have any knowledge.
1\{r. Duff: Motion is made to strike out the testimony in
regard to the custom of the defendant in this regard, because
not binding on these complainants.

Q. Are you familiar with the practice of other coal companies in this area with respect to the mining of house coal?
Same objection.
Dep.
Deft.
A. I am familiar to this extent, that I notice
page 7 } house coal openings on property of other Companies in this section.
Q. Did you ever know of any objection?
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Objected to because the practice of other coal companies is
not admissible in this case.
A. No I did not.
Q. Are you speaking now of coal companies in the general
area in which the lands here involved are located Y
A. Yes, sir.
Q. Do you know whether or not it is generally understood
among the people of the area referred to that household coal
can be mined by the owners or tenants of the surface without
objection from the owners of the underlying mineral?
Same objection.
A. I think so. It is very usual for the surface owners to
mine coal for their own use.
Q. You mean without being required to pay the owners of
the minerals Y
A. Yes, sir.
Q. Or requested to pay 1
A. Yes, sir.

CROSS EXAMINATION.
Dep.
Deft.
page 8

By 1\fr. Duff:
Q. Mr. Rush, you have introduced certain deeds
~ here, One from Dumps Creek Coal Company to
Clinchfield Coal Company, dated May 8, 1905, one
from Clinchfield Coal Company to Clinchfield Coal Corporation dated June 8, 1906, and one from Moorman to ·Clinchfield Coal Corp. dated 1\fay 31, 1907. Is that where you claim
you g-ot title f
A. Yes, sir, these deeds are links in their chain of title.
Q. And I believe you stated that Clinchfield was chartered
on the 2nd day of June, 1906 Y
A. Yes, sir.
Q. Do you have in your possession all of the title papers of
the Clinchfield Coal Corporation?
A. I do not have them in my possession, but they are here
at Dante.
Q. And among these papers will be found all the abstract
of title, I presume?
A. Yes, sir, that is correct.
Q. Was there an abstract of title made to these properties

94

Supreme Court of Appeals of Virginia

W. L. Rush.
along about 1905 or 1906 by Mr. "\V. H. Rouse, an Attorney
representing Clinchfield Coal Corporation Y
A. Yes, sir, Mr. Rouse made two abstracts to this property.
One was made before Clinchfield Coal Corporation purchased
the one-half interest from Wilbur Moorman, and the other
one was made after that time.
Q. Was there an abstract made by Mr. Frank Kelly, who
was at one time an associate of C. C. Burns, AtDep.
torney at Lebanon, who represented Clinchfield
Deft.
Coal Corporation 1
page 9 r A. Yes, sir, it was made after Clinchfield Coal
Corporation acquired the property.
Q. Will you produce these abstracts and permit counsel
for Complainant to examine them?
Mr. Stuart: ~Iay it be understood that upon the production of the abstracts requested for complainants, either party
may place in evidence any part of such abstracts as it may be
advised?
~{r. Duff: I cannot answer that question. I just want to
see the abstracts. That is son1ething in your possession, and
you may be entitled to them.
Mr. Stuart: As I understand it, counsel is not willing to
agree that upon production of these abstracts either party
may put in evidence any part they deem pertinent.
Mr. Duff: I do not know 'vhether I want to do that or not.
I am not in position to make any agreement at this time. I
just want to know what is in there first.
Mr. Stuart: Counsel for defendant advises you to produce
the abstract, but at the same time expresses his opinion that
if counsel for complainant is going to obtain and examine
this abstract in this formal way, that he thereby undertakes
the burden of making any part of the abstracts available to
either party for introduction in evidence.
Q. Now, Mr. Rush, you stated that it was the practice of
your Company to allow owners of the surface to get all the
coal they wanted for domestic purposes on your
Dep.
holdings, is that what you n1eant to say?
Deft.
A. Yes, sir.
page 10 r Q. Did the Smiths or "\'7 m. P. Kiser, or Garland
Smith ever come to you and ask you for permission
to get coal on these tracts of land involved in this case?
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A. No, they did not. As a matter of fact the time they got
the coal was before I was Land Agent.
. Q. You say your Company still permits that Y
A. Yes, sir.
Q. On what property that you have are the owners of the
surface getting coal for domestic purposes?
A. You can find that being done in numerous cases.
Q. I can't find it in any case so far as I am concerned, you
are the man who knows about it.
A. As I go around over the coal property I see people getting out coal, house coal.
Q. Could you cite an instance?
A. I am sure I could if I had a little time.
Q. 'Vhen will you do that?
A. I will try to find out the names of some of the parties.
Q. You said it was the general practice, I thought certainly
you would know of some instance you could give as the names
of the parties right off the bat?
A. No, I do not recall any names right off the gat.
Q. Now, you say it is the custom of other coal companies to
allow the surface owners to help themselves to coal.
Dep.
Can you cite any instance of that?
Deft.
A. I have just noticed on property owned by
page 11 ~ other people the evidence of house coal openings.
Q. You stated that it was the general custom in
this section?
A. I believe it is.
Q. But you cannot name an instance?
A. No. I have noticed house coal openings on land belonging to other people, but that is about as far as I could go with
it. I do not know whether they pay for it or not. They do not
pay us.
Q. But you can state that is the custom, just by what you
have noticed?
A. I believe it is.

1\{r. Duff: Now, after this statement by the witness motion
is again made to strike out the evidence of this witness
in regard to any custom of surface owners users having a
blanket permission from Clinchfield Coal Corporation to use
all the house coal they wanted, and so far as the testimony
touches on the general custom of other coal companies.
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Q. Mr. Rush, you have filed here with your depositions
Exhibit #18, which is copy of the Will of Henry J{iser. What
connection does the Will of Henry l{iser have with this caseY
A. I think that probably will be shown later.
Q. Henry Kiser at the time he made this Will had disposed
of the property involved in this caseY
Dep.
A. Yes, he had sold the minerals on the property
Deft.
involved in this case.
page 12 } Q. He bad also sold the surface¥
A. He had sold most of the surface. But, as
shown by the Will he had left the remaining surface to his
children.
Q. You do not mean to say that the Will shows that he
owned any of the 94 acres involved in this caseY
A. No.
Q. And there is no mention made of Wm. P. Kiser Y
A. The only mention is that he said be had sold or given
"\Vm. P. Kiser some land.
Q. Whereabouts does it say that?
A. Right here, he says "I have children by two wives and I
want to make them all equal as much as I can. I have given
all my children by my first wife a piece of land with the
exception of three girls, etc. Christopher Land 'Vm. Kiser
land J ahile Kiser land, and l\1:organ Kiser land and Ephriam
J{iser land, all I want them to have.''
Q. And that that had been done before he made the WillY
A. Yes.
Q. Now, in this deed from Ephriam l{iser to Henry Kiser,
dated Feb. 8, 1889, filed as Exhibit #17 with your depositions.
"\Vhat connection does it have with the 94 or 48 acre tract of
land?
A. I do not know as it bas any direct connection with the 94
acres or 48 acres. It is a deed that Henry J{iser
Dep.
made to a. piece of land which adjoins the 48 acres,
Deft.
in which he excepted the mineral.
page 13 ~ Q. That tract of land does corner on tl1e 94
acres tract and the 48 acre tract Y
A. I believe this tract adjoins the 48 acre tract, and I notice
it calls for a hickory in the line of Wm. Kiser land a.nd with
his lines reversed.
Q·. Of course Wm. P. J{iser owned the 94 acre tract and
the 48 acres both Y
A. Yes, sir, at one time he did.
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Q. Are you the folks who are in a controvery or argument
with J. T. Kiser over a part of the land in this deed of February 8, 18891
A. No, I would not say we are in a controvery with them
about that land.
Q. You mean you have not been into any argument or dispute about it?
A. When we built a road over near Carrie down on to Caney
Creek there was some rocks and debris rolled over on part
of the land coveryed by this deed, and they asked us to make
some sort of settlement with them for the damage, and we did
so.
Q. Didn't you when you were making that settlement contend that part of this land here came in the John Powers land Y
A. That is true, and it is also covered by the Henry Kiser
land.
Q. But you contended in that controversy that
Dep.
Deft.
that came from John Powers?
page 14 r A. John Powers successors in title.
Q. John Powers and Henry l{iser both didn't
own itT
A. It would not have kept them from conveying it.
Q. And that same overlap you are talking about in that
case, you overlapped John Powers on the 48 acres?
A. If you are talking about the old John Powers deed, it
covered this little interlock you have been talking about, as
well as the 48 acres in controversy.
Q. You are claiming land there, the same property from
Henry J{iser and also John Powers. In this case you are
claiming that Henry Kiser owned all of it.
A. In the little controversy we had with the other people
about that damage I looked at their title and noticed that
they claim under Henry Kiser and I decided that was the best
title, and made a settlement with them.
Q. Anyhow, there was an overlap there going back 75 or
80 years?
A. Yes, sir, there is an overlap there between the John
Powers land and the Henry Kiser land, and I might say
further that the people who claim under Henry Kiser have
possession of the land.
Q. Now, have you recently bought a piece of land there from
Bonnie Kiser?
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Dep.
Deft.
page 15

~

A. Yes, we have.
Q. Where did she get her title. Did that come
out of the John Powers land?
A. My recollection is that the land we bought
from Bonnie l{iser, the title traces back to John

Powers.
Q. You are claiming the Bonnie l{iser land through John
Powers?
A. Yes, if you trace her title back it goes back to John
Powers.
Q. And that is land you are claiming Henry Kiser owned
at one time?
A. Yes, that is right.
Q. Part of that land you referred to, and the deed from
Wm. P. Kiser and Pheobe l{iser conveying 121.5 acres with
the coal excepted, except about 10 acres, what connection
does that land have with this controversy?
A. I think that will be fully explained later, as I understand.
Q. Most of that land-do you claim that it was in the 48
ac.res of 94 ac.res, which one?
A. It covers the 48 acres, and part of the 94 acres and part
of the 68 acre tract. Of course Henry Kiser had sold the coal
under the 68 acres and excepted it when he made the deed.
Q. And on the same day he conveyed the 94 acres, and did
not except the coal?
A. That is correct. The two deeds bear the same date.
Q. And, of course, they could except the coal for their own
use?
A. Maybe they could have done that, but reading the deed
they said they excepted the coal on all but about 10 acres.
Q. They had a right to except the coal, that is
Dep.
done frequently?
Deft.
A. That is the usual wa.y to do if they do not
page 16 ~ own it is to except it.
Q. That is the way it would be done if they were
not conveying it?
A. I think it is usual in drawing deeds if a man does not
own the mineral he excepts it in the deed.
Q. And if he owns the coal and the surface and wants to
keep the coal he would except the coal?
A. Yes.
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RE EXAMINATION.
By ~lr. Stuart :
Q. Mr. Rush, you were asked whether it was a fact or not
that Wm. P. IGser at one time owned the 94 acres and the 48
acres, and I understood you to reply that that 'vas true?
A. Yes, sir.
Q. Were you referring to the fee or to a lesser side 1
A. I was just referring to the fact that he had a deed to
these tracts at one time. I did not mean to say he had title
to the minerals.
Q. You say you did not mean to say that he had title to the
minerals under the 48 and the 94 acre tracts Y
A. Yes, sir, that is what I meant to say, that he had deeds
but he did not have title to the minerals.
Q. Neither of these deeds excepted the coal?
Dep.
A. That is correct.
Deft.
page 17 ~
RE CROSS EXAMINATION.
By 1'\lr. Duff:
Q. Wm. Kiser did not have a deed from Henry Kiser for the
48 acre tract?
A. No he didn't. The only deed I know is the deed he got
from John Powers.
Adjourned for lunch.
1:00 P.

~{.

Depositions resun1ed.

"r· L. Rush, Cross Examination resumed.
·Q. Mr. R.ush, I have here what purports to be asbstract
of title Henry Kiser tract or W. L. Moorman, containing
1148.78 acres, in Russell and Dickenson County Virginia, made
by W. H. Rouse, Attorney, dated Sept. 11, 1908. That is part
of ·your records, is it Y
A. Yes, sir.

Mr. Stuart: That is one of the abstracts for which counsel
for complainants asked, and has been delivered to him by
witness in accordance_ wit;h that request.
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Q. I notice in the index adverse claims pp 26 to 30. Now
this abstract covers a large boundary of coal land in which are
included the 48 acres and the 94 acres.
Dep.
A. That is correct. It would include the 48 acre
Deft.
tract, except about 10 acres.
page 18 ~ Q. I notice on page 26 of that abstract, Mr.
Rush, deed from John Powers and Wm. Kiser,
which is abstract of the deed dated July 5, 1881, admitted to
record July 12, 1889, conveying tract of 48 acres. Now, that
is part of this abstract of title7
A. It is.
Q. And the Pittston Company had notice of this abstract
of title and bought it with that knowledge, didn't they?
A. The Pittston Company could not have had notice of
that abstract of title. It might be that you mean the Clinchfield Coal Corporation?
Q. I mean both of them. The Pittston Company had access
to this abstract of title when they took over the Clinchfield
Coal Corporation¥
A. It was a merger of the two corporations.
Q. The Pittston Company knew about this chain of title
when they merged Y
A. I do not lmow whether I understand just what you are
getting at or not.
Mr. Stuart: Defendant objects to the line of questions indicating an effort to impute notice of claim to the Pittston
Company. These questions are apparently propounded on the
assumption that the Pittston Company was the purchaser. As
a matter of fact, the Pittston Company was not a purchaser.
As has already appeared from Exhibit #10 to the testimony
of this witness Clinchfield Coal Corporation and the Pittston
Oompany merged under appropriate procedure under the
Virginia Statute, and the Pittston ·Company was
Dep.
and is the surviving coroporation from that merger.
Deft.
page 19 ~ Q. Well, the Pittston Company did just swallow
the Clinchfield Coal Corporation, so to speak?
Mr. Stuart: This question is objected to because that is
not the legal content of the merger.

Q. The terminology may not be legal, but the effect is the
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same. Anyhow, the Pittston Company did just take over the
Clinehfield Coal Corporation.
Mr. Stuart: This is objected to because this is a matter
of law.
Q. Will you answer that question. Whether the Pittston
Company had notice of the adverse claim?
A. No, sir.
Q. Do you mean to say that the Pittston Company did not
know about the title to the lands owned by the Company it
was merging with?
A. I do not know what they knew.
Q. You formerly were employed .by the Clinchfield Coal
Corporation T
A. That is correet.
Q. And you are now employed by the Pittston Company?
A. Yes, sir.
Q. You had knowledge of this chain of title when you were
with Clinchfield?
A. I did not have any knowledge of that until sometime
before this suit was brought. The first I ever heard of that
'vas a year or so before this suit was brought.
Q. Was that before Pittston took over Y
Dep.
Deft.
A. Yes, I believe it was. I believe that was bepage 20 ~ fore the Pittston Company was merged with the
Clinchfield Coal Corp.
Q. That you knew about this abstract here, and this adverse
claim?
A. The first I ever heard of it one of Garland Smith's sons
told me they were maldng claim to that coal, and when they
told that I looked up our abstraet to the property.
Q. And that was before the merger?
A. I believe it was.
Q. On page 27 there is a deed from Wm. P. Smith and
Pheobe to Garland Smith conveying traet of 121.5 acres,
excepting the coal and mineral on and under said land except
10 acres. That is in the abstract, that is correct is it not?
A. Yes, sir.
Q. And on page 28, still under "adverse conveyances", I
find deed from Shade Williams To John Powers, Dickenson
County Deed Book # 11, page 385, conveying traet containing 1110 acres. That is in theW. H. Rouse abstract, is it notf
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A. Yes, the record to which you refer is a set up deed for a
part of the set up proceedings in Buchanan County.
Q. That 48 acres is supposed to come out of that tract, is it
not?
A. ·Yes, I would say the 48 acres is a part of that tract.
Q. And then on page 30 of theW. H. Rouse AbDep.
stract, is deed from Wm. Kiser to Henry Kiser,
Deft.
Dickenson County D.B.15, p. 587, dated Nov. 12,
page 21 ~ 1889, admitted to record June 22, 1898, which conveys Wm. P. Kiser and Pheobe Kiser tract of
94 acres, that is part of the land in controversy in this suit?
A. Yes, that is abstract of the deed conv~ying the 94 acres
in controversy in this suit.
Q. And appears in this abstract under ''Adverse conveyances''?
A. Yes, sir.
Q. Now, I will ask you if you will file with your depositions
the first page of the Abstract, 2nd page Chain of Title, and
the third page of said abstract, none of which are numbered
in the abstract, and the last of the three pages having this
notation "See adverse claims 26 to 30". Will you file with
your depositions copies of these three pages, marked ''Exhibit Defendant #20, and then turning to page 26 of said
abstract, will you file with your deposition a copy of page
26, marked ''Exhibit Defendant #21 Y
A. Yes, sir.
Q. On page 27 Wm. P. Kiser and Pheobe Kiser, his wife to
Garland B. Smith, will you file copy of page 27 with your
deposition marked ''Defendant's Exhibit #22''?
A. Yes, sir.
Q. Turning to pages 28 and 29, which is supposed to be a
set up deed from Shade Williams to John Powers, in the
Circuit Court of Buchanan County, and recorded in Dickenson
County D. B. 11 page 385, to tract containing 1110 acres,
will you file copy of these two pages, marked
"Exhibit Defendant #23"?
Dep.
Deft.
A. Yes, sir.
page 22 } Q. Then turning to page 30 of said abstract,
which is abstract of a deed from Henry Kiser and
Leah to 'Vm. P. Kiser and wife, recorded in Dickenson County
D. B.14, p. 587, acknowledged Oct. 12, 1889, admitted to record
June 22, 1898, dated 2-9-1889 which purports to convey a
tract of 94 acres on Sandy Ridge. Does that deed purport
to convey a part of the land in controversy in this case?
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A. The Abstract of the Deed to which you refer is the deed
from Henry Kiser and wife to Wm. P. Kiser and wife, conveying the 94 acre tract in controvery in this case.
Q. And that is in the Abstract of Title which W. H. Rouse
made for the Clinchfield Coal Corporation?
A. Yes, sir.
Q. Will· you file that page 30, copy of page 30, with your
deposition marked "Exhibit Defendant #24"7
A. Yes, sir.
Mr. Stuart: May it be understood that photostatic copies
may be filed, instead of the original Y
1\fr. Duff : Yes, sir.

Q. Now, 1\{r. Rush, I have here an abstract which purports
to have been made by 1\llr. F. M. Kelly, Attorney, which you
have been kind enough to show counsel, and purports to be
abstract of title Henry Kiser- W. L. Moorman. That is a
part of the records of the Pittston Co., is it
Dep.
not?
Deft.
A. Yes, sir.
page 23 ~ Q. Is that an abstract of the same land which
was abstracted by W. H. Rouse, which we have
been talking about?
A. It is.
Q. 1\Ir. Rusl1, will you file the first two pages 113 & 114 of
the F. 1\I. l{elly Abstract, 1narked "Exhibit #25"?
A. I will.
Q. Turning to page 147, will you file with your depositions
a copy of pag·e 147, which is headed" Adverse Conveyances"
of F. 1\L l{elly Abstract, n1arked "Exhibit #26"?
A. I will.
Q. Will you file wit11 your deposition page 148 of the F. M.
Kelly Abstract, headed "Note", and mark it #Exhibit #27?
A. I will.
Q. vVill you file page 149 F. M. l{elly Abstract, being abstract of deed from John Powers to Wm. Kiser, recorded in
D. B. 7, Dickenson County, Va. p. 515, dated March 24, 1881,
which purports to convey a tract of 48 acres, more or less,
will you file that page 1\'Iarked Exhibit #28?
A. I will.
.
Q. Will you file pages 150 and 151, which is an abstract of
deed from Wm. P. T{iser, recorded in Dickenson County, dated
1\tiay 4, 1897, which purports to convey a tract of 81.5 acres,
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more or less. Will you file that with your depositions marked Exhibit #29T
A. I will.
~
Q. Turning to page 152 there is a paper recorded
in Dickenson County, Virginia, D. B. 11, page 351,
from Shade Williams to John Powers, which purports to be
setting up a deed from Shade Williams to John Powers in
the Circuit Court of Buchanan County. Will you file pages
152 and 153 with your depositions, marked "Exhibit '#30?
A. I will.
Q. Turning to page 154, we find deed of Henry Kiser, et al.
to Wm. P. Kiser, admitted to record June 22, 1898, which
purports to convey a tract of 94 acres of land, will you file
that page with your deposition, marked ''Exhibit #31 T
A. I will.
Dep.
Deft.
page 24

RE EXAl\'IINATION.
By Wm. A. Stuart:
Q. You were asked on cross-examination about a Bonnie
Kiser tract of land. Is that the same tract of land which you
have been asked about in previous cross-examinations as to
which you answered about the claim for damages fro1n rocks
being thrown on this property Y
A. Yes, sir, it is a part of that tract claimed by people who
made the claim that we had trespassed on them and injured
their property.
Q. You explained in that previous cross examination, as I
understood you, that these claimants with whom
Dep.
you decided you should make settlement and did
Deft.
make settlement were clahning under Henry Kiser
page 25 ~ ti tie?
A. That is correct.
Q. Under whom did the party who 1\fr. Duff named as
Bonnie Kiser, under whom did she hold title T
A. Under John Powers.
Q. You were asked whether the defendant had purchased
the Bonnie Kiser land, and I understood you to say that it
had?
A. That is correct.
Q. Was all the Bonnie Kiser land contained in the interlock
between John Powers survey and the Henry Kiser survey?
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Mr. Duff: Object to because the witness has already answered that question.
A. No. The Bonnie Kiser tract contained about 60 some
acres, and the interlock is a very small piece of land, probably 7 or 8 acres.
Q. Did the contention that you found existed between those
holding under Henry Kiser and those holding under John
Powers include the interlock of 7 or 8 acres?
A. Yes.
Q. Did you mean in saying, as I believe you did say, that
the Company had purchased the Bonnie Kiser tract, did you
mean the fee simple title to that tract Y
A. We just bought the surface from Bonnie Kiser. As a
matter of fact we bought it from Bonnie's mother, whose
name was Elzena Kiser. She had the legal
Dep.
title to the land, and it 'vas a surface purchase only.
Q. The tract should probably be called the
Deft.
page 26 ~ Elzena Kiser tract, and not the Bonnie Kiser
tract, is that correct Y
A. Yes, sir.
Q. Now, as to the interlock, which you say included 7 or 8
acres. Did the defendant under its purchase from Elzena
Kiser obtain possession of that 7 or 8 acres Y
A. No, sir, we did not.
Q. Who was in possession of the interlock, and under whom
do they claim T
A. It belongs to Bradley and Ethel Powers, and I believe
Bradley Powers is deceased and his interest belongs to his
heirs.
Q. Under whom do they claim?
A. Their title traces back to Henry Kiser.
Mr. Duff : You mean to the 7 or 8 acres Y
A. To all of it.

Q. What do you mean by saying ''all of it''?
A. The deed which is filed with my testimony as defendant's

Exhibit #17 is deed from Henry l{iser to Ephriam Kiser,
conveying 67 acres, that covers this 7 acres in the interlock.
According to the information I have at this time part of it is
owned by Aubrey Kiser and part by Ethel and Bradley
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Powers, and traces back to this deed which Henry
l{iser made to Ephriam Kiser.
Q. I believe you handed to counsel for complain~ ants, in response to his request on cross-examination, three abstracts, viz., Abstract made by W.
H. Rouse on May 15, 1907, Abstract made by Mr. Rouse dated
Sept. 11, 1908, and Abstract made by F. M. Kelly on Oct. 2,
1909, is that correct?
A. Yes, sir.
Q. Did you afford Counsel for Complainants all the time
he desired for the examination of these documents Y
A. I believe I can say yes to that.
Q. You did not cut him off Y
A. No, sir. He can still look at them.
Q. Did he examine them for an appreciable length of time 7
A. He did.
Q. Did he indicate at that time that he wanted to examine
them any further Y
A. No, sir, I take it he is through with them.
Q. He cross-examined you at some length on the second W.
H. Rouse abstract, and the F. M. Kelly abstracts, but did
not cross-examine yon at all on the W. H. Rouse abstract
dated May 15, 1907?
A. I do not recall any questions asked in regard to that
abstract.
Q. Now, in that abstract, that is the one dated May 15,
1907, which is the first of the three handed me, I see that on
page 20 of this abstract of 1907 contains the following under
the head of ''Adverse Conveyances", "None afDep.
fecting the coal shown on the records of Dickenson
Deft.
County. See Russell and Buchanan Co1tnts. '' Is
page 28 ~ that correct 7
Dep.
Deft.
page 27

~Ir. Duff: This question is objected to because not relevant or admissible in this case. Has not been introduced by
complainant, and can have no bearing on the other abstracts
of title made by W. H. Rouse and F. J\II. Kelly.

A. Yes, sir.
Q. Now, this abstract which I have been, questioning you
about, dated May 15, 1907, was tha.t made before the Clinchfield Coal Corporation became the complete purchaser of the
property involved in this cause?
A. ·Yes, sir, it was made before the Clinchfield Coal Cor-

~Iary 0.
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poration purchased the one-half interest in the minerals from
Wilburn Moorman.
Q. Now the .Abstract of 1908 n1ade by W. H. Rouse, was
it made before or after Clinchfield Coal Corporation became
the complete purchaser?
.A. It was made afterwards.
Q. And how about the abstract of F. ~I. J{elly, dated Oct.
2, 19097
.A. It was also made afterwards.
Q. In the abstract of ~fay 18, 1907, made by Mr. Rouse,
the title to two tracts are abstracted, the first a 1120 acres
Henry Kiser tract, and the second the 1318.5 James M. Kiser
tract?
A. Yes, sir, that is correct.
Q. Now, Mr. Rouse's comments contained on page 21 of this
1907 abstract contained two paragraphs, I believe,
Dep.
the first of which applies to the Henry Kiser tract,
Deft.
and the second t'o the James M. Kiser tract, is
page 29 ~ that right?
.A. Yes.
Q. "\Vill you file as Exhibit #32 with your evidence, a
photostat copy of pages 20 and 21 of this ,V. H. Rouse abstract of J\fay 15, 1907?
l\Ir. Duff: Objected to because seeks to file as an Exhibit
in this case self serving evidence and opinion of counsel made
over 50 years ago, and which was in direct contrast to the
other abstract of title which he made of the same property.
}{r. Stuart : I think my friend will remember I gave him
fair warning when he called for this abstract he would have
to take the bitter with the sweet.
A. I will.
Q. Now with regard to the Rouse Abstract of Sept. 11,
1908, I believe that abstract refers only to the Henry Kiser
tract, does it not?
A. Yes, sir, that is right.
Q. Page 31 of this abstract is headed "Comments", is it
not?
.A. Yes, sir.
Q. 'Vill you file as Defendants Exhibits #33 with your
testimony a photostat copy of page 31?

1\fr. Duff: Objected to because self serving evidence.
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A. I will.
Q. Getting now to the Kelly abstract of 10-21909, that abstract I believe covers only the Henry
Kiser tract Y
~
A. Yes, sir.
Q. Judge Duff, for the complainants, asked you
to file copies of certain pages of this abstract, and I will ask
you to file copies of these additional pages, marked Defendant's Exs. 34A to L, inclusive, with your testimony, pages
115, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145 and 146?
Dep.
Deft.
page 30

Objected to because self serving evidence. Not in the
record.

A. I will.
Q. Judge Duff ask you to file copies of several pages from
the F. M. Kelly, Abstract. Will you also file as Exhibit #35
a copy of "Comments" on pages 161 and 162, F. M. l(elly,
paragraphs #1, 9, 10 & 14.
~ir. Duff: Objection is made to the filing of these exhibits
from F. M. Kelly abstract, because seeks to introduce self
serving evidence in the record that are not public records in
the Clerk's Office of Dickenson County or any other Clerk's
office.

A. I will.
Q. Mr. Rush, these three abstracts which you have produced
here today are the only abstracts of this Henry Kiser title
which the Company hasT
A. Yes, sir.
Q. Does the Abstract made by Mr. Rouse in 1907, before
Clinchfield became a complete purchaser, show any adverse
claim by these complainants, or by anyone under
Dep.
whom they claim?
Deft.
page 31 ~ 1\ir. Duff: Objected to because it calls for self
serving evidence, does not call for any information
contained in a record.
A. No, sir, it does not.
Q. I believe you have stated that the later abstracts of
1908 by Mr. Rouse and 1909 by Mr. Kelly, which report the
G. B. Smith claim were made after the Clinchfield Coal
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Corporation became a complete purchaser of this mineral t
A. Yes, sir.
RE-CROSS EXAMINATION.

By Mr. Duff:
Q. Mr. Rush, Clinchfield did have actual notice of an adverse claim of W. P. Kiser and G. B. Smith after Mr. Rouse
made his abstract 1
A. Mr. Rouse made an abstract of it and so reported their
claim.
Q. And Clinchfield had actual notice of that claim t
A. Of course that notice was considered by someone, I do
not know who it was. 1\fr. Rouse did make a report after the
Clinchfield got it.
Q. They did have notice of this claim?
A. I would say somebody in the Company did after this
abstract was made.
Mr. Stuart: This question is objected to because the
second W. H. Rouse abstract and the l{elly Abstract merely
show the John Powers chain of title to the 48 acre tract, as
appears from the Exhibits which have been filed with this
abstract. They do not show that any claim was acDep.
tually advanced on the basis of this adverse chain
Deft.
of title as to the 48 acre tract.
page 32 ~ Mr. Duff: In reply to that objection counsel
for complainants states that he thinks counsel for
defendant is in error because that abstract shows adverse
claims to the 48 acres and the 94 acres.
Mr. Stuart: These abstracts show whatever they show.
Q. All of these abstracts have been in possession of the
Company ever since they were made, have they not?
A. I presume they have. They were here when I became
Land Agent, they are part of the record of the company, and
I take it they have been in possession of the Company ever
since they have been made.
Mr. Duff: Motion is again made to strike out these exhibits
called for on pages 136 to 146 of the F. M. I{elly Abstract,
because so far as I can tell they have no bearing on the case.
Q.

~fr.

Rush, what connection does this Exhibit Ephriam
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Kiser page 115, what connection does that have with this
caseY
A. That is a continuation of the chain of title carried over
from Page 114 to 115.
Q. The Henry Kiser title is just a possessory title, is it not.
His title is based on possession t
A. His title was a possessory title.
Q. And that was also true of the John Powers title Y
A. Yes, sir.
Dep.
Q. Neither of them can be traced back to the
Deft.
Commonwealth T
page 33 ~ A. I do not believe I will agree with that statement exactly right now. I guess we can tell when
the case is over.
Q. All of that land was extremely roug·h mountain land?
A. Yes, sir.
Q. The Henry Kiser 1120 acres, and the John Powers land
also?
A. Yes, sir.
Q. And about 1880 when these titles were acquired, that is
the complainant's title, none of that land was fenced was it Y
A. Of course, I would not know what the conditions were
in 1880, but I doubt if any of it was fenced until somebody
moved on it.
Q. And it was pretty hard to tell where one man's land
started and the other man's stopped.
A. If you had deeds calling for known corners or places. It
would depend on the kind of deed you had.
Q. The deed from Henry Kiser and wife to Tazewell Coal
and Iron Company where you say you got your title, what
sort of survey did you have to go by?
A. We had a survey made by our Engineering Department.
Q. Your Engineering Department was not in existence in
1887 was it?
A. I misunderstood your question. I understood you to
say how did we survey the land.
Q. The Taze~ell Coal & Iron Company, how did
Dep.
he get his survey, what did he go by?
Deft.
A. I would just have to speculate on that. I prepage 34} sume he had a deed from Ephriam Kiser, and
others. One of these deeds states that thev had it
surveyed.
·
·
Q. How did they know how to survey it?
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A. I do not know what was done. I suppose maybe they
surveyed along the same general way we do now.
Q. In going back to 1862 in the Ephriam I{iser deed to
Henry what was that based on?
A. I cannot answer that. But the deed does have courses
and distances, or metes and bounds, and it calls for some
points that I think can be located.
Q. There are no objects over there now which are called
for in the Ephriam Kiser deed?
A. Well, now I don't know. My opinion is that you can
maybe find one or two. These surviyors can tell you about
that. There is one or two in there you might say were the
same trees.
Q. In this certificate of merger here-! thought you were
filing a copy of the merger of the Clinchfield Coal Corporation
and Pittston?
A. I do not have anything along that line. I have seen
that certificate, which is filed with the answer.
Q. Where is the general agreement of merger between
Clinchfield Coal Corporation and Pittston. Where can that
be found?
~Ir. Stuart: I can answer that. It is of record in the office
of the State Corporation Commission, and also in the Clerk's
Office of the Circuit Court of Russell County.
Dep.
Deft.
Q. This certificate of merger indicates that the
page 35 ~ Pittston Company took over the Clinchfield Coal
Corporation?

1vir. Stuart: Objected to for the reasons previously assigned. The cooperate merger is a matter of law. I could
add that as a matter of fact the stock of the Clinchfield Coal
Corporation was worth more than the stock of the Pittston
Company, as shown by the terms of the merger. That is,
where the Clinchfield stockholders became entitled to preferred stock of the Pittston Go., it was 1-1/3 shares of the Pittston Co. for each share of the Clinchfield Coal Corporation.
Q. The officers of Clinchfield Coal Corporation and of the
Pittston ·Company have known for more_ than 50 years that
this claim existed.
A. The Rouse abstract sets out this claim of this chain of
title to the 48 acres of land.
·
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Q. And to the 94 acres too?
A. I do not know about the 94 acres.
Q. They have known for more than 50 years that there were
adverse claims?
A. Yes, they have know of the claim, and it is set out in
this abstract of 1908.
Q. Have the Clinchfield Coal Corporation ever taken any
steps to quiet their title to this coal land?
A. No. I do not know whether this claim has been actively
asserted for 50 years, or not. I just know when I first heard
of it. I would not be able to say they have been
Dep.
actively claiming it.
Q'. They would not have to claim it actively if
Deft.
page 36 ~ they had deeds to it and occuping the property¥
A. I suppose if it were theirs they would be
claiming it.
Q. And Clinchfield Coal Corporation has been cognizant of
the fact that they have deeds to it, and have never taken any
steps to clear up the cloud on their title?
A. Tha.t is true. There was someone in the Company who
knew about it, but I do not know how they evaluated this
claim, 'vhether they thought it was good or bad.
Q. If they thought it· was a bad claim they would have
taken some steps to clear it up?
A. I do not know. They claim the coal, and not the surface,
and their ownership of the coal has never been disturbed.
Q. It is being disturbed now?
A. I should have added up to the present time, or the time
of the institution of this suit.
Q. And these people instituted the suit when they found
out you were claiming the coal under the 48 acres 1
A. Yes.
Q. They had made a contract to sell the coal under the 48
acres, and you told the purchaser the Clinchfield. Coal Corp.
owned it?
A. Yes, sir.
Q. And sometime after that they instituted suit?
Dep.
A. Yes, sir.
Deft.
Q. You don't know that they knew you were
page 37 } claiming it before that time?
A. I never heard any talk until a year or two
before this suit was instituted, but when I did I talked to them
and told them it was ·Clinchfield coal.
Q. And they brought suit 7
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A. Yes, sir.
Q. The Company does not claim that they have not been in
possession of that property since 1880, do they Mr. RushY
A. I do not know about their possession. All I have heard
about possession is what has been testified in this suit.
Q. That is not an answer to my question. I asked you if
the Company is making the claim that they have not been
in possession of this property since 1880, or possibly before Y
A. I do not know whether they have or not.
Q. That is the Smiths have?
A. All the Company knows about it is what is being
developed in this suit. They will make their claim at the end
of this suit.
Q. You are the Land Agent for the Company, and I just
wanted to ask you if you claim they have not been in possession of this property all this time Y
Mr. Phillips: Do you mean both the surface and the
minerals, or either?
Q. I will put it this way, possession of the surface or the mineral, or the surface and the minerals 1
~
A. The clain1 the Company will make will be
shown in this suit. I do not know myself about
the possession, or about this property, except I have heard
some of the witnesses testify in this suit.
Q. ·You mean testify for the complainant?
A. Yes, sir.
Q. You don't know of any claim you are making that we
have not been in possession Y
A. I am not making any claim one way or the other about
your possession. I do not know.
Q. Being· as you are the Land Agent, if there had been any
claim of that kind you would know it?
A. I do not know whether I would or not. The claim of the
coal finally did come to Ine, but that was a year before this
suit was brought.

Dep.
Deft.
page 38

~ir.

Stuart: 'Vhose claim are you talking about?

A. The claim of the people who brought this suit.
Q. There is one Exhibit #35 "Comments" paragraph #1,
is that to be found on page 161 of the F. M. Kelly abstractt
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Mr. Duff: Motion is tnade to strike out that Exhibit in
Comments paragraph #9 because introducing hearsay evidence, and Comments Paragraph #10, does not seem to have
any connection with anything, and Comments # 14,
Dep.
included copy of l\{r. Rouse's Abstract.
Deft.
page 39 ~ Q. l.VIr. Rush, did you know Wm. P. l{iser in his
lifetime?
A. No, I did not know l.VIr. W. P. l{iser.
Q. I believe it is in evidence in this case in complainant's
evidence that "\V. P. Kiser died in 1915, and also that G. B.
Smith died in 1939. Assun1ing that you did not know of these
adverse claims until 1908, you had 7 years to make an inP. Kiser, the man who knew?
:vestigation of
A. Yes, I believe those dates are correct.
Q. And you had 31 years in which to do it during· the life
time of G. B. Smith, who owned tbe property and knew all
about possession, etc. Is that correct?
A. Yes, sir, I think these dates are correct. I do not know
anything about the value the Clinchfield Coal Corporation
gave to these claims. Whether they thought they were good,
or whether they thought they were not worth anything.
Q. You had the deeds, you do not have to asstune, do you?
A. Yes, sir, we had the deeds.

"r·

And further he saith not.
Sig'llature waived.
The next witness
THOl\f.A.S H. OLINGER,
being by me first duly sworn, testified as follows:
DIRECT EX.A.l\!IINATION.
By Mr. Stuart:
Q. Please state your name, age, place of resiDep.
dence and occupation?
Deft.
A. Thomas H. Olinger, 73 years old, I maintain
page 40 ~ a home at Big Stone Gap, ·va., and am Civil Engineer by occupation.
Q. What is your education?
A. I am a graduate of ·virginia Tech, Blacksburg.

~Iary
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Q. 1Vha t is the length of your practical experience in land
surveying?
A. I have been connected with land survey work since 1907/
Q. By whom are you employed?
A. Clinchfield Coal Corporation.
Q. How long have you been employed by Clinchfield Coal
Corp?
A. I have worked for them at two different times, once
from April1907 until Aug. 15, 1922, then I worked continuously since October 1942 until the present time.
Q. What has been th~ character of your work for Clinchfield ·Coal Corporation f
A. I have been mostly connected with Land Survey work,
but I have done every kind of work. I have worked son1e in
staking out tipples, and running levels, and things of that
kind.
Q. Civil Engineering work?
A. Yes, sir.
Q. Have you had experience in platting and making tnaps?
A. I have.
Q. Have you made any maps Y
A. Yes, sir, I worked at that at different times, and I have
come out of the field and worked for awhile making
Dep.
maps and platting at different times. I have done
Deft.
that kind of work for the most part the last 15
page 41 ~ years.
Q. Have you made a map of what is known as the
''Henry J{iser 1120 ac.re tract of land T
A. I have.
Q. Will you produce that map¥
A. Yes, sir.
Q. Mr. Olinger, will you file this map as "Defendant's
Ex. #36" with your testimony?
A. I will.
Q. On the lower part of that map I see a tract outlined in
red-what tract is that?
A. That is the Henry Kiser 1120 acres.
Q. Near the lower left hand part of that 1120 acre tract I
see a tract colored green, what is that?
A. That is the tract of land in the deed from Henry Kiser
to 'Vm. P. Kiser and wife, the 94 acres.
Q. Is that the 94 acres in controversy in this suit as to the
mineral ownership?
A. Yes, sir.
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Q. To the East of the 94 acre tract, and bordering on it, I
see a tract colored pink?
A. That is a part of the tract conveyed by John Powers to
Wm. Kiser. It is a part of the 48 acre tract.
Q. Where is the rest of the 48 acre tract, besides
Dep.
the part colored pinkY
Deft.
A. It adjoins it on the North East side, not
page 42 ~ colored, and contains 10 acres.
Q. What is the approximate acreage of the part
colored pink 7
A. 38 acres. That is within one acre of it.
Q. Is the 38 acres in the outside boundary line of the Henry
Kiser 48 acre tract 7
A. Yes, sir.
Q. The other 10 acres of the 48 acres, is that within the
boundary of the Henry Kiser 1120 acre tract7
A. No, sir, it is not.
Q. But it is shown on the map boundary on the red line of
the Henry Kiser 1120 acres, lying on the opposite side of the
38 acres which is colored pink is that right?
A. That is right.
Q. In the upper left hand corner of the Henry l{iser 1120
acre tract, and running do,vn so as to include the 48 acre tract,
and a part of the Wm. P. Kiser 94 acre tract, a tract which
is outlined in blue. 'Vhat is that?
A. The tract outlined in blue is location of a tract conveyed
by Wm. P. Kiser and wife to Garland B. Smith, and was called
121.5 acres.
Q. Is that the tract conveyed by Defendant's Exhibit #14?
A. It is.
Q. In the upper left hand corner of the Henry Kiser
1120 acre tract I see a. notation ''Henry Kiser
Dep.
and wife to Wm. P. Kiser", where is that tract!
Deft.
A. That is the so called 68 acre tract, and conpage 43 ~ tains the 48 acre tract on the North West line,
and then runs with one line of the 48 acre in a
South East direction to corner marked ''2", then runs with
the 94 acre tract in a Northwest direction across to a Hickory,
and then with the same 94 acre tract, 2 calls to a Chestnut,
thence almost a. Northerly direction to a stake, then with the
Henry Kiser lines back to the beginning.
Q. No,v, if I understand you, this tract begins at a large
white oak on the West bank of Frying Pan Creek, which is
the extreme left l1and corner of the Henry Kiser 68 acre
tract?

1Yiary 0. Smith v. The Pittston Company

117

Thorn.as H. Olinger.

A. No, sir, I do not think that is it.
Q. Does it begin in the neighborhood of the White Oak, or
close to it?
A. Yes, sir.
Q. Then, from there does it run in a Southeastern direction
to the Northeast corner or" the pink tract, which is the 38
acres of the Wm. I\::iser 48 acre tract?
·
A. That is right.
Q. Then from that Northeast corner of the pink tract, does
it run across the top of the pink tract in a Northwest direction to corner of #1, then in a Southwest direction to the
corner of #2 ~
A. Yes, sir.
Q. Then does it leave the blue line in #2 and run
Dep.
in a Western direction to a hickory tree corner,
Deft.
which is gone, in the blue .line?
page 44 ~ A. Yes, sir.
Q. Then from the Ifickory corner, does it run in
a Southwest direction to the Chestnut oak in the vVest line of
the 94 acre tract?
A. That is correct.
Q. And then from the Chestnut Oak where does it goY
A. Almost due North to the beginning.
Q·. That is in the Western line of the Henry Kiser 1120 acre
tract to the beginning?
A. That is right.
Q. Now, is that tract described in the deed which has been
filed as an Exhibit by the Complainants in this case as ''Exhibit Deed 68 A. tract with depositions of W. P. Smith?
A. That is the tract we have just described on the map. I
might add in addition to the Northern corner of the 68 acres,
it does call for a White oak.
Q. That is the same corner as the Northwest corner of the
Henry Kiser 68 acre tract?
A. Yes, sir.
Q. So, as I understand you, the West line of the 68 acre
tract and the Northeast line each run with the outside line
of the Henry Kiser 1120 acre tract?
A. Yes, sir.
Dep.
Q. Now, I see in the Northeast portion of the
Deft.
Henry Kiser 1120 acre tract an area which is cross
page 45 ~ hatched with diagonal redish brown lines, including
part of the 68 3:cre . tract which you have just
testified about, and part of the p1nk 38 acre tract, and part of
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the green 94 acre tract, and also part of the white area which
lies Southeast of the pink 38 acre tract and within the Henry
Kiser 1120 acre tract, what does that cross hatching represent!
A. It is an area in the interlock between the Henry Kiser
1120 acres and the John Powers 1110 acres.
Q. Does it show the outside lines of the John Powers 1110
acres?
A. It is marked in yellow.
Q. Is that the large area outlined in yellow on the map
'vhich you are now testifying about, which is Defendant's
Exhibit #361
A. Yes, sir.
Q. Now, the pink area, which you say contains approximately 38 acres. Is that land in controversy in this suit, as
w·ell as the green area Y
A. I understand it is one of the tracts in controversy.
Q. That is part of the 48 acre tract which lies within the
Henry Kiser 1120 acre tract Y
A. That is right.
Q. Does any part of the Wm. P. Kiser 94 acre tract lie within tl1e outside boundary of the John Powers 1110 acre tract 1
A. Yes, sir.
Dep.
Q. Is that part of the cross hatched area whicl1
Deft.
is in green in the Northeast section of the W. P.
page 46 ~ Kiser 94 acre tract Y
A. That is right.
Q. On your map, about which you are testifying, which is
Defendant's Exhibit #36, I see within the interlock between
the Henry Kiser 1120 acres and the John Powers 1110 acre
tract, there are, in addition to the pink 38 acres of the Wm.
Kiser 48 acre tract, there is also a part of the Northeast
green part of the 94 acres which you have just mentioned, and
also lying to the Northeast of the green tract a white area,
which is cross hatched in dark brown. Is that 'vhite area
within both the Henry Kiser 1120 acre tract and the John
Powers 1110 acre tract?
A. That is right.
Q. And is it also a part both of the Wm. P. Kiser 68 acre
tract and the G. B. Smith 121.5 acre tractY
A. That is right.
Q. I believe there is a small triangle 'vhich is not a part
of the Garland B. Smith 121.5 acre tract?
A. Correct.

~fary
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Q. Then to the Southeast of the pink 38 acre area there is
a small triangle which is also cross hatched in dark red, but
is in general white. Is that also a part of the interlock?
A. It is.
Q. Now·, as to that last triangle, it has been testified in this
case that there is an area of between 7 and 8 acres
Dep.
'vhich has been, the title to the surface of which has
Deft.
been in controversy between one Elzinia Kiser
page 47 ~ claiming in a chain of title from John Powers, and
Bradley Powers claiming in a chain of title from
Henry l{iser, is tl1at that tract?
A. Yes, sir, that is the same tract.
Q. I show you defendant's Exhibit #17, is this triangle
which you have just been testifying about included within the
boundary which has been designated there¥
A. The small triangle is a part of that tract, the 67 acre
tract.
Q. Conveyed by Defendant's Exhibit #17?
A. Yes, sir.
Q. I sho'v you the Henry J{iser 'Viii, 'vhich is defendant's
Exhibit # 18, and call your attention to the devise reading
'' 1\lfy will is that my son Roland W. l{iser and Ethel Isabel is
to have the home peace 'vhere I now live at our deaths, and
my Will is that it shall be our own until these 2 children
become of age, and as long· as we live.'' Will you point out
on the map, which is "Exhibit #36," the Roland W. Kiser
tract devised under that 'Viii?
Mr. Duff: This is objected to because has no bearing on
this case. No evidence about the Roland Kiser tract can have
anything to do with the case involved here.

A. It is the tract marked on the n1ap "R·. W. Kiser, underneath wl1ich is "Henrv Kiser Home tract."
Q. Is that the tract outlined in fine blue lines in
Dep.
the Southwest part of the Henry Kiser 1120 acre
tract?
Deft.
page 48 ~ A. It is.
.
Q. Inside that area I see a notation "rienry
l{iser house'' beside a black dot. 'Yhat does that represent?
1\tfr. Duff: This question is objected to because irrelevant
and immaterial.
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A. That was pointed out to me as the place where IIenry
Kiser had lived, and I took a crew and located the remains
of the old house there.
Q. Is that dot correctly located on this map as ascertained
by your surveying f
A. It is.
Q. Who owns the Roland W. and Ethel Isabel Kiser tract
now?
A. My understanding is that it is owned by the Pittston
Co.

J.V[r. Duff: Objected to because irrelevant and immaterial.
Q. I show you a copy of deed dated April 18, 1912, from H.
Hardaway and J. G. Munsey and wife to Clinchfield Coal
Corp. conveying certain tracts of land, and the first of those
tracts is described as being on the waters of Dumps Creek
and on Sandy Ridge, containing . . . . acres more or less, and
being part of the tract which was willed by Henry Kiser,
Dec'd., toR. W. Kiser and Ethel Isabelle Kiser. Is that the
same tract of land which you have just been testifying
about?
Mr. Duff: This is objected to because wholly irrelevant
and immaterial to any issue in the case.
Dep.
Deft.
page 49

~

A. From the item in the Will of Henry Kiser
and the notation on this tract I would say this is the
same tract of land.

~{r. Duff: Motion is made to strike out the answer for the
same reason.

Q. The deed which I have just referred to describes a tract
containing 98.5 acres, is that the acreage approximately of
the R. W. Kiser tract shown on your map, Exhibit #36?
Mr. Duff: Objected to because irrelevant and immaterial
to any issue in this case.
A. I would not know except by estimating the size.
Q. ·You have not calculated it f
A. No, sir.

~Iary
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Q. Now, getting to the Wm. Kiser 48 acre tract, which is the
pink tract on the map, plus the 10 acres additional lying to
the East. Do you personally know the location of the lines of
that tract¥
A. No, sir.
Q. Do you know any of that?
A. I have been at one corner only.
Q. Which one is that?
A. I believe it is corner marked '' 9 Chestnut Oak on a hill
side.
Q. Have you run any of the lines on that tract?
A. No, sir.
Q. Have you run any of the lines of the 38 acre
part "rhich is colored in pink?
Dep.
Deft.
A. Yes.
page 50 ~ Q. Which lines have you run¥
A. The Eastern line, and the line of the 1120 acre
tract.
Q. Will you point out on the map the lines you have run,
beginning down as far as you have actually run them?
A. Beginning on top of Sandy Ridge, corner marked

''A"-

Q. T·hat is on the Southeast corner of the map?
A. Yes, sir. Then all of the red lines which represent the
lines of the 1120 acres, to the large white oak on the West
bank of Frying Pan Creek, marked "I."
Q. That is the entire North East boundary of the Henry
l{iser 1120 acre tract?
A. Yes, sir.
Q. Running all the way to the large oak on the West bank
of Frying Pan Creek?
A. Yes, sir.
Q. I-I ow did you make the rest of the outside boundary of the
Henry Kiser tract?
A. It was plotted from deed from Henry Kiser to Tazewell
Coal and Iron Company.
Q. In plotting that description how g·ood a closing did you
get?
A. The closing is shown at the Eastern end of the line from
corner A on top of Sandy Ridge, going East.
Q. Is that a good closing or not?
Dep.
A. For the kind of surveying they did at that
Deft.
time that would be considered a very decent closing.
page 51 ~ Q. Which of the corners in that line did you
actually find in existence. The line you surveyed T
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A. The corner at A.
Q. On top of Sandy Ridge?
A. Yes, sir.
Q. Did you find a Chestnut Oak there Y
A. Yes, sir.
Q. Did you identify it with the identical corner?
A. As near as I could. And also the white oak on the \Vest
bank of Frying Pan Creek.
Q. Is that a known corner?
A. Yes, sir. I have never heard anything to the contrary
except that was a Shade Williams corner to the 1120 acres
and the John Powers 1110 acres.
,
Q. How long have you known that White oak corner?
A. I first saw it in 1908 to my recollection, which would be
51 years ago.
Q. What other corners did you find in that line you surveyed?
A. (B) 2 Chestnut Oaks stumps. (d) Rotten Lynn stump
with sprouts growing from it. At (F) a dog wood, which I
believe is the dog wood called for in the deed, and from there
the next one would be the White Oak on Frying Pan creek.
Q. 'Vha.t about Low Gap?
A. At the point marked '' E'' the call was for a stake and
stone near the Low Gap, and I have a point that is
Dep.
a stake in the North side of the Lop Gap, about 30
Deft.
feet East of the head of the hollow.
page 52 ~ Q. Is that Low Gap a known location Y
A. It is one of the lowest gaps in the country
anywhere.
Q. I see the deed, which is Defendant's Exhibit #1, speaks
of it as being on Low Gap fork, or as being near Low Gap
Fork, that is runing up the Low Gap Fork to 3 Lynns then to a
stone near the Low Gap. Is the Low Gap fork a stream
there?
A. It is a small branch running up to a point not too far
away from the Gap. In the hollow there.
Q. Now, have you been to any of the corners on the South
and West side of the Henry Kiser 1120 acre tract, besides the
beginning corner at the large vVhite oak?
A. I hesitate to answer that question, because I may have
been to some of these corners, but if I have it has been many
years ago~ There is one in the West line-I have been at that
corner many years ago, and the Chestnut was a stump at that
time,· and is gone now. That was 51 yea.rs ago when I saw it
there, and it was a stump then.
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Q. Getting back to the Low Gap. You show on the map a
black dot which seems to be right in the red line of the Henry
Kiser 1120 acre boundary. 'Vhat does that dot indicate?
A. The G. B. Smith house.
Q. In running the line, which side of the line did you find
that house was on?
On the West side. Rather the line would go through the
house.
Q. You mean the chimney is on the East side of
Dep.
Deft.
the line and the rest of the house on the West side¥
page 53 ~ A. At that particular time I had to run off a little
bit to get by the edge of the chimney. I couldn't
see it.
Q. Do you mean by that answer that the chimney is about all
of that house there is on the East side of the line?
A. Yes.
Q. Do you mean most of the house is on the West side¥
A. That is the way I see it.
Q. One of the corners in this Henry Kiser 1120 acre tract
is on Nigger Camp branch, do you know where that is Y
A. Yes, sir, I know where it is.
Q..Where is that on the map?
A. Right here. (indicating)
Q. Near the Southwest corner of Henry Kiser 1120 acre

A:

tract~

A. Yes, sir.
Q. And Yowling Hollow is also mentioned in connection
with one of the corners?
A. Yes, sir, it is marked on the map at a Beech on the
corner of Yowling Hollow branch.
Q. Do you know where that is?
A. I do not know as I have been there, but I know where it
is.

1\lfr. Duff: This is objected to because complainant is not
claiming- anything on Nigger Camp branch of Yowling Hollow,
and it is irrelevant and immaterial so far as this case is
concerned.
Dep.
Deft.
page

54~

IT IS AGREED between counsel at this point,
that the examination in chief of this witness mav be
suspended and the witness may be cross examined on· his
testimony given so far, and that his testimony in chief will be
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resumed at a later date, since the hour of adjournment is now
near.
CROSS EXAMINATION.
By Mr. Duff:
Q. Mr. Olinger, you have not actually surveyed the Henry
l{iser 1120 acre tract, except the Eastern line Y
A. ·You might say the Eastern side. There are about 10 or
12 lines.
Q. But you used the old Tazewell Coal and Iron Company
survey for the rest of it Y
A. Yes, sir.
Q. You did not use the survey found in the deed from James
and E.phriam Kiser to Henry Kiser Y
A. I have compared those descriptions.
Q. Is it the same description, or are there discrepancies?
A. Same corners. Slight difference in the bearings and
distances.
Q. According to your map here it is admitted that the John
Powers survey included the 48 acres, and also a part of the 94
acres?
A. That is right.
Q. Now, there is a corner there on the 48 acre
Dep.
and the 94 acre tract I believe, #6, which in both
Deft.
the 48 acre deed from from John Powers and Wm.
page 55 ~ Kiser is referred to as a corner of the Powers
survey?
A. Yes, sir.
Q. And in the deed from Henry Kiser to Wm. P. Kiser that
corner is also referred to as the Powers corner?
A. I think that is right.
Q. And that shows that John Powers and Henry Kiser
agreed that that was a corner between them Y
Mr. Stuart: Objected to because the witness is being asked
to interpret a legal instrument, and the witness knows no
more about the agreement than anyone else who was not
actually present.
A. The corner, if I recall, is referred to a "corner of the
Po,vers land'' and the other calls for a ''corner of the old
Powers survey.'' I do not know which one it was, or anything
of the kind. There was a good many of them.
Q. There is only John Po·wers mentioned in this chain of
title?
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A. It does not say John Powers.
Q. There is only one Powers mentioned in the chain of
title!
A. You are getting down where I don't know anything about
it.
Q. If you were locating a line between the 48 acre tract and
the Henry Kiser and came to that corner where both parties
referred to the Powers corner, would you take it that both of
these parties agreed on that as a corner between their property?
Dep.
Deft.
page 56

~

~fr. Stuart: Objected to on the same grounds
heretofore assigned.

A. I would not know whether they referred to Henry
Powers, John Powers, or what Powers. Understand, the
corner ·of #2 calls for a corner of the Henry Powers land.
Q. In which deed?
A. I am not sure of it, but I think it is the 94 acres. I
believe the deed for the 94 acres referred to the Henry Powers
corner. Some deed I had referred to the Henry Powers corner.
I have not seen any deeds from Henry Powers.
Q. Assuming that is John Powers, and you are locating a
line between llenry l{iser, would you assume they had settled
on that as a corner if you found that both deeds called for
that particular corner?
This is objected to. Asking the witness to assume.
Q. This witness was put on here as an expert witness, and
I am asking him to answer the question.
A. These things we are talking about, like the notation
which is another deed other than the John Powers deed, and
the corner of the Henry Powers land, I have always taken as
being worth something, and part of the information you have
to locate a proper corner. Understand, I mean description in
other deeds. I did not have all of these deeds before me. I
do not think the set up deed of 1874 from Shade
Dep.
Williams to John Powers calls for a corner of anyDeft.
body else at this particular point.
page 57 ~ Q. Assuming no other Powers ever owned any
land there, and you know John Powers owned that,
what would you say?
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A. I think it is what I answered, and would probably indicate it was a corner of the John Powers 1110 acres. That is
saying that off the ground. If I was on the ground I might
have a different idea about it.
Q. Mr. Olinger, have you seen the Jessee Wampler survey
of the 94 and 48 acre tracts Y
A. I do not recall whether I have or not. I mig·ht have
and might not have.
Q. I hand you here what purports to be survey made in 1801
and 'viii ask you how that compares with your map made of the
94 acres?
A. There is a lot of similarity. One long line across the
top there is a lot of similarity.
Q. Have you ever seen the Jessee Wampler survey of the
48 acres?
A. I cannot say that I have.
Q. I hand you here what purports to be the original Jessee
Wampler survey of the 48 acre tract, a.nd will ask you to compare it?
A. Again it looks like the same parcel of land.
Q. 1\tir. Olinger do you know whether the Henry Powers
house was located on your map here?
A. I cannot show you where, but I have been told
Dep.
it was.
Q. Would you mind pointing it out? Is that the
Deft.
page 58~ same place your map shows Wm. P. IGser house?
A. Yes, sir. I went there with Mr. Rush and
looked at the old place. I understand it is also known as the
Henry Powers house?
Q. The house Henry Powers originally built Y
A. Yes, sir.
Q. How far is it from the house you located as the Henry
Kiser house on the Henry Kiser home tract?
A. Well, that is a little over one-half mile straight air
line. I make it 3300 feet.
Q. Henry Powers and ~enry Kiser were close neighbors
when Henry Powers was hving there?
·A. That is a straight line. I do not know how they got
from one place to the other, how far it was.
Q. Ho'v far is it from the Wm. P. Kiser and Henry Powers
place to the house which you have designated as the G. B.
Smith house?
A. I scale it on the map now fron1 the Wm. P. Kiser house
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to the G. B. Smith house 1620 feet. That is the straight line
too.
Q. That is the house that was originally built by "\Vm. P.
J{iser?
A. I have been told that.
Q. Did you survey the John Powers tract enDep.
closed by these yellow lines?
Deft.
A. No, sir, I did not.
page 59~ Q. "\Vho did that?
A. It is plotted from description in the set up
deed of 1874.
Q. Did you plot it from that?
A. Yes, sir. We have two known corners, at the extrmne
South end of the 48 acres is a corner marked ''black walnut
still standing, and at the far end a white oak on the West
bank of Frying Pan Creek. Now, one of the old surveys between these points plotted fairly well. It wasn't too bad. I
have marked on that line "corners as called for in that set up
deed.
Q. Now part of the John Powers 1110 acre survey was included a part of the 94 acre tract?
A. That is right.
Q. And a pretty good slice of the 68 acre tract that Henry
Kiser conveyed?
A. That is right.
Q. Now, according to the deeds which have been introduced
here, and according to the map which you have introduced Mr.
Olinger, the complainants have no question about owning
the mineral rights on the 48 acre tract?
1\fr. Stuart: This is objected to because that is one of
the questions which the Court will decide in this suit.
A. I do not think I should be asked to answer
that questions, because it is out of my field.
Q. Do you refuse to answer the question?
~
A. I hate to say that. It would be expressing an
opinion.
Q. That is extreinely rough mountain land f
A. Yes, sir.
Q. Where is the Dickenson-Russell County line on that
map?
A. In making this map I did not put that on, because I had
not been advised to, and I did not think it was necessary,

Dep.
Deft.
pa@:e 60
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but I can show you a couple of points there. If you will draw
a straight line from the small circle in the Northeast corner
of the R. W. Kiser tract to the South in the bearing South
52-30 East 115 poles, will be very close to the County line.
Q. Does that County line extend in a Northeast direction Y
A. No. From the Northeast end of this line it follows
Sandy Ridge in an Eastern direction.
Q. So, both the 48 and the 94 acre tracts are in Dickenson
County?
A. Yes, sir.
Q. And the rest of the 68 acres is in Russell County Y
A. Yes, sir. All South of the line is in Russell County.
Q. Did you survey the 121.5 acre tract of land, 1\ir. Olinger!
A. No, sir.
Q. You just plotted that?
A. Yes, sir, I plotted it and compared the description with
the description of the 48 acres and some other, and they were
sufficiently close to indieate them as the same. For
Dep.
instance, the 121.5 acres included all of the 48 acres,
Deft.
and I could use these lines which we had surveyed,
page 61 ~ and some of it had been plotted from the description
in the deeds.
Q. And that included part of the 94 acres?
A. Yes, sir.
Q. And practically all of the 68 acre tract, except a little
triangle?
A. Yes, sir.
Q. That corner at #6, which we were talking about awhile
ago as being the old Powers corner, how is it referred to in
the 121.5 acre tract Y
A. It is referred to as a Chestnut on the road spur.
Q. It wasn't referred to as the Powers corner Y
A. No, sir, not in the 121 acre deed.
Q. Now you only found three corners in the line that you
surveyed, is that right, that was in the old deeds of Tazewell
Coal and Iron Co. Y
.A. Three corners standing, and another one that couldn't
be far off, and that is the one called for as the station near the
Low Gap. We couldn't been too far away on that corner.
Q. The Clinchfield Coal Corporation owns all of the rest of
the John Powers survey. I mean the coalY
A. I understand they do. I have not gone into it right
thoroly.
Q. And they do not claim the coal under the 10 acres?
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A. I saw no deed covering the 10 acres.
Dep.
Deft.
page 62

Q. But they do claim the coal under the 38
acres ¥
~
A. I think you will have to prove that by some-

one else, as to what our Company claims, and what
they do not.
And further he saith not.
Signature waived.
And no other witnesses appearing, the further taking of
depositions in this case is adjourned until Monday, May 18,
1959, to be then resumed between the same hours, and for the
purpose mentioned in the caption hereto.
Given under n1y hand this the 13th day of May, 1959.
SARA P. EASTERLY
Notary Public.
Dep.
Deft.
page 63

~

•

•

•

•

•

The first witness,
1\IIARY C. KISER,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION.
By 1\fr. Phillips:
Q. ·You are 1\fary C. Kiser, usually called Carrie, I believe?
A. Yes, sir.
Q. Whose daughter are you Mrs. l{iser 7
A. Elihue Kiser's.
Q. When were you born?
A. August 1, 1873.
Q. And where were you born Y
A. I was born out there on Sandy Ridge.
Q. On your father's farm!
A. Yes, sir.
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Q. Whom did you marry?
A. I married Powell Purcell Kiser.
Q. On what day?
Dep.
A. I have got it on my book-I cannot remember
Deft.
all these dates. 1914.
page 64 } Q. While you have your book there, tell us when
your father, Elihue Kiser was born?
A. He was born in 1836.
Q. When was he married?
A. 1857.

Q. Your husband, I believe was Powell Kiser?
A. Yes, sir, Powell P. Kiser.
Q. Whose son 'vas heY
A. Henry Kiser's by his last wife.
Q. How old was your husband when he and you were
married?
A. I don't believe I have that down here.
Q. Just tell us your best judgment?
A. lie was born March 5, 1882.
Q. He was older than you 1
A. No, I was older than he was.
Q. What relation were Elihue Kiser and Henry Kiser?
A. They were brothers.
Q. 'Vhich of them w·as the older 7
A. I do not know for sure, but I think Uncle Henry was the
older.
Q. Where were you reared Y
A. I was reared on my father's farn1.
Q. Who was Henry Kiser's wife fr01n your first recollection?
A. She was a Duty.
Dep.
Q. Was her name Leah?
Deft.
A. Yes, sir.
page 65 ~ Q. Was he married twice?
A. Yes, sir.
Q. ·Do you or not remember his first wife?
A. No, I do not remember his first wife, and do not even
remember who she was.
Q. Did he rear two sets of children Y
A. Yes, sir.
Q. Narne some of the second children for us Y
A. There was Edom, Thom-as, Robert, Whitsell and Powell,
and Rosa and Ethel.
Q. Without underta~ing to ~arne al! of them, I wish you
would name some of hts first wtfe 's cluldren?
·
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A. J<>e, Jahile, Morgan, Ephriam, and John ·were the boys
and Mary, Elizabeth, Sylvia and Margaret.
Q. Were there three more of the first set, viz., William,
Christopher and Harmon?
A. Yes, sir.
Q. Were you personally acquainted with all of these
children?
A. Yes, I was very well acquainted with all of them when I
seen them. They all lived pretty close around, but I never
visited in their home. I just knew them when I seen them.
Q. About how far was your home, that is your father's
home, from the home of Henry Kiser?
A. I do not know. Must have been around three mile.
Q. Did you frequently visit in the home of Henry
Dep.
l{iser?
Deft.
A. Yes. When the last girls got big enough I was
page 66 r there.
Q. Were the girls of the last wife friends of
yours?
A. Yes, sir, Rosa and Ethel.
Q. Was that before you were married Y
A. Yes, we were friends before we were married.
Q. When you were growing up, and when you were a child,
did you frequently visit at the home of Henry Kiser?

Mr. Duff: Objected to because leading. I think the witness
knows w·hat she knows, without being enticed into telling
it.
Q. Did you frequently visit in the home of Henry Kiser
when you were a child?
A. No, I didn't. I didn't even know his first wife. When
I was a child I didn't visit anywheres very much.
Q. State whether or not you were there some when you were
a child?

Same objecti<?n.
A. I would not call it a visit. One time I told you I went
there, but I ·would not call it a visit.
Q. Do you recall making a visit to the home of Henry Kiser
when you were small?
A. Not only that one time.
Q. What was that one time?
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A. Well, my uncle from West Virginia was visiting with us, and he had stayed at home, and my
father and mother were going to Church, and I
~ went on with him. I just remember by trip going.
He was a preacher.
Q. And you went to the home of Henry Kiser Y
A. Yes, sir.
Q. What was your Uncle's name?
A. They always called him Ab. I don't know whether he
had any other name or not.
Q. Sa.y he was a preacher.
A. Yes, sir, I don't know what denomination he belonged
to.
Q. What happened to you on that trip, if anything?
A. I started on with Uncle Ab, and I had on the first store
pair of shoes I ever had, and ·stepped in a mud puddle, and he
took his handkerchief and cleaned them, and then I cried
about his ha.ndl}erchief because he got it muddy.
Q. About how old were you'
A. I must have been five or six years ·old.
Q. Were your father and mother going on that same day?
A. Yes, they were coming on.
Q·. What kind of home did Henry Kiser have there from
your first recollection ?
.A. Just an old log house like the old people all had.
Q. Was it a double house Y
A. I would call it a single one. They had an upstairs, and
then they had a dining room, and bed room. It was just an
old house.
Q. What was its appearance as to age?
Dep.
Deft.
A. It looked like a pretty old house back as far as
page 68 ~ I could remember.
Q. Did he have some cleared land near his home 7
A. Yes, he had it right much cleared.
Q. What did he do for a living?
A. He farmed is all I ever knew him to do.
Q. Did he have a barn and some outbuildings on the place
there?
Dep.
Deft.
page 67

Objected to because leading, immaterial, and irrelevant.
A. Yes, sir.
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Q. Did he have any fences around pasture fields'
A. Of course he had fences.
Q. What did he use to farm with?
A. He had horses.
Q. Did he keep cows, horses and other live stock?
A. He raised sheep.
Q. What about chickens?
A. He bad chickens.
Q. Did he have an orchard?
A. Yes, sir.
Q. What was the appearance of the orchard from your
first recollection Y
A. It looked like the trees were pretty old. I never paid
much attention to the orchard, just knowed he had fruit.
Q. Where did they get water?
Dep.
A. They had an old dug well.
Deft.
Q. And how did they get the water out of the
page 69 ~ well 1
A. They had a bucket and rope and pulley.
Q. Was the well near the house Y
A. Yes, sir.
Q. Did you ever hear or know of him having had any other
home other than the place we have been talking aboutl
A. No, I never heard of hin1living anywhere else .

Dep.
Deft.
page 71
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THE TAKING OF THE DEPOSITIONS OF T·HOJ\:fAS
H. OLINGER, resumed at Dante, Virginia, at the office of
Clinchfield Coal Corporation, on this 18th day of May, 1959,
at 2:30 o'clock, P.M.
Same appearances as noted at the beginning of the taking
of depositions on this day.
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recalled:
R.E-DIRECT EXAlVIINATION.
By '\Vm. A. Stuart:
Q. Mr. Olinger, I hand you the Court file of the
Dep.
Dickenson County suit of Russell Powers v. Vincent
Deft.
and Archie Powers, which was introduced as an Expage 72 ~ hibit in this case by complainants on Dec. 5th, 1957,
and is designated as having been taken from
Drawer #2 File 8 of the Clerk's Office of the Circuit Court of
Dickenson County, and I call your attention to the plat from
that file describing 247 acres ''surveyed for Vincent Powers,''
with description attached, and ask you to point out on your
map, which is Defendant's Exhibit #36," the line of the
Vincent Powers survey which is described as running S 35
"'\V 8 poles to a poplar in a branch in a line of Henry Kiser 7
A. That particular line which is designated S 35 W 8 poles
<>n the map will be line from corner marked 14 to another
corner marked poplar, on the map.
Q. Then on the Vincent Powers survey the description goes
on "with his line N 53 "\V 32 poles to a cucumber and beech
on a hill side,'' where is that line Y
A. It was my opinion when I was on that line last year that
line would run from the poplar to what is marked as poplar
and beech on the map Exhibit #36.
Q. Then the next line in the Vincent Powers survey is desc.ribed as running North 60 W 98 poles to a White Oak
known as the Shade Williams corner, will you point that out
on the map?
A. That line will run from the corner marked poplar and
beech to the corner 1narked ''I'' on the West bank of Frying
Pan creek.
Q. Then the next line in the Vincent Powers survey is described as N 44 poles to two hickorys, point that out
Dep.
on the Map marked "Exhibit Defendant #36?
Deft.
A. That is line running almost. due North from
page 73 ~ the corner marked "I,'' and is marked 2 hickorys
on a hillside on the map marked Exhibit #36.
Q. Then the next line in the Vincent Powers survey is described as North 49 W 64 poles to two dogwoods in the hollow,
where is that on Exhibit #36?
A. That is the line on Exhibit #36 marked two hickorys on
a hillside and two dogwoods in a hollow.
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Q. Now, Mr. Olinger, have you made a copy of the defendant's mine map showing mining operations in the neig·hborhood of this land which is in dispute here?
A. Yes, sir.
Q. Will you produce tha.t map Y
A. Yes, sir.
Q. Now, on this map which you have produced I see a tract
shown in green and a tract shown in pink, and the red boundary line which appear on this map, are they on the mine map
and have you put these on for the purpose of this caseY
A. I do not think the one that is green is on the mine n1ap.
Q. I suppose the colors you show on here are not the original mine map 7
A. No.
Q. Now this red boundary line which goes around and encloses a tract of land, what tract is that?
A. The Henry l{iser 1148 acre tract. I am not
Dep.
sure of the acreage.
Deft.
Q. Anyhow, it is the Henry Kiser tract described
page 74 ~ in this suit?
A. Yes, sir.
Q. Then, in green you show the "\Ym. P. Kiser 94 acre, is
that the tract involved in this suit?
A. Yes, sir.
Q. And in pink you show in part the 48 acre tract, is that
the same part involved in this suit?
A. Yes, sir.
Q. Now, I see you also show on here in solid dark blue near
the Southwest corner of the Henry J{iser boundary an area,
what does that represent?
A. That blue represents an area of the Lower Banner
coal in which the coal pillars have been removed.
Q. Then, lying· to the East of that are shown mine workinp;s?
A. That represents an area in which the coal has been
n1ined. entries made, and rooms.
Q. Then South of the n1ining workings, and separate from
tbat I see some further representation of a small amount of
n1ine working. 'Vhat is that?
A. That is a n1ore recent mining operation.
Q. Then, over to the East I see a further representation of
mine workin~, marked in yellow, having the numerals 1947
by it, and #12, what does that represent Y
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A. That represents some mining done by one
Joel Boothe under a lease.
Q. And lease from whom Y
~
A. I presume it was from the Clinchfield Coal
Corporation.
Q. Then South of and running East I see some blue horizontal hatching, what does that represent~
A. Strip mining and some augur work.
Q. That strip mining and augur mining 'vhich you have
just mentioned appears to follow an irregular line marked in
blue, which runs a continuous line, and does not follow any
direction. What does that represent 1
A. An outcrop of the Upper Banner coal seam. In this
part of the map there are two outcrops, the Upper Banner
and the Lower Banner.
Q. Then running roug·hly parallel and to the North of it, is
that what you have said represents the Upper Banner out-

Dep.
Deft.
page 75

crop~

A. I am nQt sure that I get your question.
Q. Point out on the map the line that represents the Upper
Banner outcrop Y
A. If you will notice on tl1e map, and near the center of the
map a line indicating a ridge, symbols for representing a
ridge. That is Sandy Ridge. The Upper Banner seam is represented by the line nearest to Sandy Ridge.
Q. At any rate they run at a short or considerable distance
from each other. They follow each other?
A. Yes, sir, tha.t is right.
Dep.
Q. Then running on around the Upper Banner
Deft.
outcrop towards the West frotn # 12, point which
page 76 ~ you mentioned a minute ag·o, and the 1 9 4 7 numerals, there are other areas of mining 'vorking indicated running along to the Southeast corner of the map,
what are they?
A. They are mine openings for smaller areas leased to individuals since the stripping operations.
Q. Is the mine map of which you have made a copy, is that
one of the original records of the defendant as to its mining
operation?
A. It is.
Q. Starting out again at the Southwest corner of the map,
and running· along this outcrop, taking first the solid blue
area which has by it the numerals 1928 on the North side, and
1927 on the South side, what does the nun1erals represent?
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A. We know that that coal had been mined at least previous
to these two dates.
Q. That means those dates with the time the mining in these
areas was completed f
A. That is right.
Q. Coming on around to #187, I see there you have the
numerals 1956, what does that represent?
A. The small amount of mine work that was done in 1956.
Q. Coming on around the outcrop I see #12 the numeral
1947, and then in the stripping area beyond that I see 1956, and
then further along indication of mining I see 1957,
Dep.
and then 1957 again, then 1957, 1957, 1957, 1957,
Deft.
1957, and 1957, what do these numerals indicate?
page 77 ~ A. The year in which that coal was mined.
Q. Will you file this tnap as ''Defendant's Ex.
#37"?

A. Yes, sir.
Q. Now, do these designations of mining of the Henry Kiser
tract which is shown on Defendant's Ex. #37, do they appear
on the original mine map of the defendant from which this
Exhibit is copied?
A. They do.
Q. Now·, these dates that are shown in connection with these
representations of mine operations on this tract, from what
source did you get them in placing them on Exhibit #37?
A. I believe these dates were on a larger map showing the
mine workings.
Q. Is that map an original record of the defendant also?
A. It is.
Q. I show you the defendant's Exhibit 19A and 19B, which
is a Court Right from the Russell County Court to Henry M.
Kiser, under date of Sept. 4, 1902, and accompanying plat, and
ask you whether or not that is the same tract of land as the
Henry Kiser 1120 acre boundary involved in this suit?
A. It looks like it to me.
Q. Can you make a little comparison there and satisfy vour..
self completely on that point?
A. One comparison I could make is beginning at
Dep.
the North end of the tract, on either the large map
or the small pl1otostat, Defendant's Ex. 19B, we
Deft.
pag·e 78 ~ have the same number of calls from the extreme
North portion to the top of Sandy Ridge.
Q. Does Sandy Ridge appear on both maps?
A. It docs. In the Southeast corner of either map we have
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the same number of calls from Sandy Ridge down to the beginning of the long line on the Southern part of the map.
Q. Now, ~Ir. Olinger, this will appear from comparison, and
for the purpose of getting result of the comparison in direct
form in the record I show you Defendant's Exhibit # 1, which
is deed from Henry Kiser and wife to Tazewell Coal & Iron
Co., and will ask you to look at the description in that deed,
and compare it with the description in the Court Right deed,
and see if the two descriptions are the same Y
A. These descriptions cover the same land.
CROSS

EXA~IINATION.

By Mr. Duff:
Q. Mr. Olinger in describing the land laid off to Vincent
Powers out of the John Powers estate, I believe you started
at corner #14. Is that right?
A. In discussing that awhile ago I believe I did start at a
corner marked #14?
Q. And that # 14 is a corner of the 48 acre tract?
A. Correct.
Q. Then you come on down with the 48 acre tract
Dep.
to a poplar which is another corner of the 48 acre
tract?
Deft.
page 79 ~ A. No, sir, I do not understand it that way.
Q. What is that a corner of?
A. A corner of the Vince Powers tract, and called for in the
line of Henry Kiser.
Q. If it is not a corner of the 48 acre tract it is in a few feet
of it?
A. It would really be in a line of it, but not a corner of it.
In other 'vords the 48 acres runs in a straight line from
14 to it.
Q. And your next line of the Vincent Powers tract goes up
there to a stake?
A. I do not remember whether it calls for a poplar and
beech or cucumber and beech, one or the other.
Q. That is from the 68 acre tract.
A. Yes, sir.
Q. Then it goes on up to the white oakt
A. Yes, sir.
Q. It is generally following a line of the 68 acre tract
wbich Henry Kiser conveyed to 'Vm. P. Kiser~
A. Yes, sir.
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Q. Then from corner #14 then to #l is a line of the 48
acre tract~
A. That is right.
Q. And also a line of the 68 acres?
A. I would have to look at that description. I
Dep.
don't think the 68 acres goes to corner #14.
Deft.
Q. I know that. It is a straight line from #14
page 80 ~ to it!
A. Yes, sir, that is right.
Q. And part of the line is a line of the 68 acre tract Y
A. Yes, sir.
Q. Then you come from #1 to #2, that is in a line of the 68
acre tract?
A. Yes, sir.
Q. And then from #2 over to the Hickory is another line
of the 68 acres?
A. Yes, sir.
Q. And also a line of the 94 acres Y
A. Yes, sir.
Q. Now, getting back to corner #14 and going back the
other way to #13, is that also a line in the Vincent Powers
survey?
A. That is one line of Vincent Powers.
Q. And that is also one line of the 48 acres?
A. Yes, sir.
Q. And then you go on down to the Red Oak, which is
# 12, is another line of Vincent Powers¥
A. Yes, sir.
Q. And then you go fron1 # 12 to 11, "rhich is another line of
the Vincent Powers tract Y
A. Yes, sir.
Q. And also a line of the 48 acres?
A. Yes, sir.
Dep.
Q. And also from 11 to 10 is a line of the Vincent
Deft.
Powers tract and the 48 acres?
page 81 ~ A. Yes.
Q. And also 9 to 10 is another line of the Vincent
Powers and the 48 acres Y
A. Yes, sir.
Q. Then you come down from #9 to the red line is another
line of the Vincent Powers tract?
A. N·o, sir.
Q. Who is that Y
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A. My recollection is that is a line of the J. T. Kiser land,
which may have been the A. B. Breeding line.
Q. Mr. Olinger, in the Commissioner's report in the case
of Rttssell Powers v. Vincent Powers, etc., it appears that the
Commissioners first surveyed out the whole tract, didu 't
they?
A. I can't say as to that. They probably did.
Q. Here is a report, which is filed as an Exhibit, and in
that report it calls for "from Red Oak &c to corner of ,V. P.
Kiser land, can you identify that corner on your Exhibit #36Y
A. We do not have that line on Exhibit #36.
Q. You have the corner, don't you?
A. We have a corner which I understand is the 48 acres.
Q. What corner is that?
A. #9.
Q. Then with his lineN 47 W 20 poles to a Chestnut Oak¥
A. That is correct.
Dep.
Q. T·hat is # 10 on your map Y
Deft.
A. Yes, sir.
page 82 ~ Q. Now this division was made in about the year
1888, wasn't itT
A. I did not look at that.
Q. And that was after Wm. P. K:iser had been conveyed
the 48 acres by John Powers, out of the John Powers land Y
A. That is right.
Q. In Exhibit #37, ~Ir. Olinger, you show the 94 acres in
green, and the 47 acres in pink?
Mr. Stuart: That is objected to because it only shows part
of the 48 acres.
Q. Why is it you mark it 48 acres on this map?
A. If you will notice, the 48 acres goes out side of the
pink on other lands.
Q. You mean because the ''R" is outside?
A. Certainly. That is customary with those, where it extends outside the pink would indicate.
Q. W·ouldn 't it have been more simple to say "'Vm. Kiser
38 acres'' if there is only part of it on this map?

Objected to because irrelevant and in1material.
A. I do not recall that I have s.een any description in conveyance the figures 38 acres mentioned.
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Q. There has been a good deal said about it by defendants?
Dep.
A. Yes, sir.
Q. They know 10 from 48 will leave 38, they know
Deft.
page 83 ~ that?
A. Yes. The R. being outside the line would indicate there was more of it.
Q. There is another line there on that 48 acres, it is a blue
solid line, which starts somewhere on the 68 acres and is a
very light line and dips down on the green map, and back on
the white, a.nd goes back on the pink map, and about one-third
the distance on the 48 acres it deepens to a heavier blue line,
what does that represent, Mr. Olinger?
A. That represents the outcrop of the Upper Banner
seam.
Q. "\Vhere is the Lower Banner?
A. It has not been run. Besides it would not show any'vay. You see the Upper Banner is nearly cut in two in t.hat
map, and the Lower Banner is underneath it and probably
would not show.
Q. That is why the defendant proposes to give us the lower
Banner, where there is not any Lower Ba!J'IIn·, is that it?
A. The Lower Banner is on the 10 acres.
Q. What is that faint line on the white part of the map on
Exhibit #37?
A. That is is lines of the original 48 acres, and had been
put on by someone in pencil, and when the print 'vas made
it didn't print good because it had not been made in ink, and
these lines are lines of the original 48 acres.
Q. Why does it come down here?
Dep.
A. This map has been put together, and these
Deft.
lines do not appear on the lower part. You will
page 84 ~ notice the Upper Banner on the lower part is much
heavier. That was caused by someone years ago
making· it heavy so it would show up good, and they didn't
do it on the upper part of the map.
Q. Now this heavy red line along the "\Vm. Kiser 48 acres,
does that represent the Upper Banner outcrop?
Mr. Stuart: Objected to because he has not said it was the
Wm. Kiser tract.

Q. Wba t you claim is the Henry Kiser 1120 acres-do you
object to that. Does that represent the outcrop f
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A. It does.
Q. Mr. Olinger, on your map which is Exhibit #37, down
in the Southwest corner where it is solid blue area makred on
one side 1927 and on the other side 1928, I believe you say
that is where the defendant has mined out all the coal and
taken out the pillars 7
A. That is where someone has mined all the coal and pulled
the pillars. I think I am right in saying that was the Wolfe
Coal Company under lease from the Clinchfield Coal Co.
Q. Now, in that same neighborhood there are some yellow
symbols, I believe you said that was where the coal had been
mined, but you had not taken out the pillars Y
A. That is correct.
Q. How did they get out of there with that coalY
A. I can only read the map. You may ren1ember
Dep.
the area in blue where the coal had been removed.
Deft.
That coal was brought out that way. This coal in
page 85 ~ here probably was brought out through here (indicating on map) Now somebody there, if they
had wanted to mine that coal to the East it would be necessary
to open up another place in the outcrop, because they had
cut themselves in two on the East side of the blue area, by
pulling the pillars. Now, if they were the same people, they
would have opened up two more drifts out there.
Q. Where would that come outY
A. Right there where the old Kiser house is.
Q. Where would they come out down here Y
A. They would have had to build a road. There is a road
from the top of the mountain at Carrie that is represented by
a heavy dotted line on the map.
Q. How far is it from this place down here where the blue
area and the yellow area where the defendant and its lessees
have been mining coal, how far is it from there to the 94
acre tract?
A. I scale it on the map as 2900 feet, a little better than
one-half mile.
Q. And it is a little further than that to the 48 acre tract?
A. Yes, sir, a little further. I scale 3450 feet from the
closest mining to the Southern part of the 48 acres.
Q. And 2900 feet is the closest the Clinchfield
Dep.
Coal Corporation, or the Pittston Company have
Deft.
ever mined any of these properties, is that correct Y
page 86 } A. That is the maps I have access to, which are
supposed to be true and accurate representations of
the mining, then that "rould be right.
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RE EXAJ\1INATION.
By Wm. A. Stuart:
Q. Mr. Olinger, referring to Defendant's Exhibit #36 in the
description of the Northeast lines of the Henry Kiser 1120
acre tract, as contained in Defendant's Exhibit #1, I see that
the line is described, near the end of the description, ''after
crossing Caney Branch and running up the Low Gap Fork,
to station near the Low Gap." That from there on to the
white oak corner it is described as running down a hollow,
and then down a branch, is is called Short's Branch. Is
there such a branch that this line follows in running on down
to the white oak corner?
A. In a general way. What I mean is this line will not
follow exactly in the branch, but in a general way will cross
the branch once or twice.
Q. I see on defendant's Exhibit #36, a light blue line which
starts a short distance North of the Low Gap, and runs down
to corner here, is that the branch you are talking about?
A. Yes, sir.
Q. As I understand you, you saw such a branch
Dep.
in surveying that line?
Deft.
A. I did. As to the name Shortt's Branch, I only
page 87 ~ g·ot that from the description in various deeds. I do
not kno'v whether it is known to the people in the
community as Shortt's Branch or not.
Q. The beginning point of the 1120 acre Henry Kiser tract,
as described in defendant's Exhibit # 1, calls for a maple and
chestnut on the top of Sandy Ridge on the West bank of Sandlick road-now, in your previous testimony about your Exhibit
#36, as I recall, you state you had been to that corner and
knew it?
A. Yes, sir.
Q. But on Exhibit #36 Sandy Ridge is not shown as going
all the wa.y to that corner, it stops before it gets there. As
a matter of fact, does Sandy Ridge go on through that corner?
A. It does.
Q. What corner is that?
A. The one marked maple and chestnut.
Q. Was that representation of Sandy Ridge on the map
just due to an omission in failing to carry it on through the
corner on the West Bank of Sand Lick road?
A. It was just an ommission. Has no significance.
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RE-CROSS EXAMINATION.
By Mr. Duff:
Q. This Exhibit #37 I believe y{)u say that this is a correct
copy ·of the Company's mining map?
A. ·Yes, sir.
Dep.
Q. And everything· that is on this map is shown
Deft.
on the original mining map?
page 88 ~ A. Yes, sir, supposed to be.
Q. This Yv. P. Kiser 94 acres, that is on your
other map?
A. A part of it is.
Q. This is not then a facsimilie of your original map?
Mr. Stuart: This is objected to because the witness has
testified that he put in the green tract and the pink tract, and
that they are not shown on the original map.
A. I think it sho,vs 94 acres, and in putting on the 1\il. T. &
H. S. l{iser tract, that 'vere put on the 94 acre surface tract
which the Company owns. They would have to put on part of
the 94 acres, because they are adjoining tracts. Otherwise,
we had no reason for putting {)n the 94 acres.
Q. Do you show that on all your mining maps where somebody else owns the surface and you own the coal, do you show
tha.tY
A. Not always.
Q. How can you tell whether you are getting over on someone elseY
A. It we were mining in the neighborhood of adverse surface o·wnership 've would have that run out. If the operation
of the coal was many years away there is no use running any
lines.
R·E EXAMINATION.
By Mr. Stuart:
Dep.
Q. How did you make this map, is it a print from
Deft.
a. tracing of original map?
page 89 }- A. Yes, sir. If you want to use a map, you can
take a map as long as this table. We have tracings
in small sections.
Q. You have indicated about 5 feet 7
A. Yes, something like that, and then we can make as many
prints as we want to from one of these tracings.
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Q. And this Exhibit #37 you printed from two of these
tracings?
A. Yes, sir.
Q. And then you put on there the green tract and the pink
tract, you added that 7
A. Yes, sir, I added tl1e lettering and the color.
Q. Who made the original map f
A. I think the mine workings was put on by Mr. Corbett.
At least when I wanted to find this mine working he give
me this.
Q. You mean he made the original mining map you have
been talking about f
A. I do not know who made that. It was made at different
times. These maps, some of them at least, are very old, a.nd
they are added to from time to time, and usually the tracings
are revised and when we put something on the hard top map
the usual procedure is to change the tracing to conform to it.

Mr. Duff: I n1ove to strike out this Exhibit because it is
not being introduced by the man who made the original
map.
Mr. Stuart: If this -objection is made seriously by counsel,
I will say that the n1an or men who made the original map
must all be dead by now. This witness has testified that the
original map of which this Exhibit #37 is a copy
Dep.
is a part of the original mining records of the ComDeft.
pany, and that testimony in the absence of any
page 90 ~ evidence to the contrary I think is sufficient. In
view of the objection counsel for defendant offers
to show counsel the original ma.p, and give him an opportunity
to cross examine on it, and that offer will remain open for
a. reasonable length of time.
1\fr. Duff: I would be glad to see it, but I don't think that
would ever n1ake it admissible for a record made by someone
else is never admissible.
1\fr. Stuart: I do not agree with statement of counsel.
1\:Ir. Duff: I didn't expect you to.
Mr. Stuart: I do not think that is a reasonable statement
either, I would agree if I had any reasonable gr<>und for
doing so.
RE-CROSS EXAJ\.fiNATION.
By 1\fr. Duff:
Q. 1\fr. Olinger, I see tl1ere on J\I. T. & H. S. Kiser on your
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mining map you show E. L. Kiser ''surface adverse,'' what
does that mean Y
A. Adverse to the Clinchfield Coal Corporation.
·
_ Q. You do not have that -on the 94 acres and the 48 acres, do
you?
A. I do not know why that was put on. There are occasions
when we do put on stuff in which the Company has no interest.
Two or three lots or the entire boundary here is
Dep.
adverse to the Company, but for some special
Deft.
reason occasionally they put on a small part in
page 91 ~ which we have no interest.
REEXAMINATION.
By Mr. Stuart:
Q. In using the word adverse on a mining map like this,
what does tha.t mean?
A. I have always taken it either surface or minerals were
n-ot owned by the Company.
Q. In other words the Company owns the surface or the
minerals, and somebody else owns the other.
A. That is right.
Q. If I understand you it does not mean that son1ebody else
is claiming adversely to the title?
A. It may or may not mean that the Company has no claim
to it.
Q. What do you mean by that!
A. The 10 acres marked on ''Exhibit #36, if I understand it
right, the company makes no claim to the mineral on the 10
acres, or to the surface of it.
Q. Take the word adverse you were speaking about awhile
ago. Over near the words E. L. l{iser on the West side of
the Henry Kiser 1120 acre tract, and within the M. T. & H. S.
Kiser tract, are the words "surface adverse'', what does that
mean as to whether the Company is claiming the
Dep.
surface, or somebody else is claiming it adversely?
Deft.
A. I would not think if the Clinchfield was claimpage 92 ~ the surface they would put somebody else's name
on it, and then say "adverse''.
Q. Does that mean that the Company is claiming the surface there or somebody else is claiming adversely to the Company?
1\{r. Duff:

Objected to because arguing with the witness.
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Powers.

A. Not necessarily.

•

•
Dep.
Deft.
page 93

•

•

•

~

MET AT THE OFFICE OF WALTER IJEE
RUSH, in the town of Dante, Virginia, on this the
lOth day of J nne, 1959, pursuant to agreement of counsel,
for the purpose of taking further evidence to be read on behalf
of the defendant in that certain suit in chancery now pending
in the Circuit Court of Dickenson County, Virginia, in which
Mary C. Smith, et als., are complainants and The Pittston
Company is defendant.

Present: T. C. Phil_lips and Ben Sutherland, counsel for
Defendants.
J. E. Duff, Counsel for Complainant, and
of the complainants in person.

"r· P. Smith, one

The first witness
JOHN POWERS,
having been first duly sworn, deposes and says:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. How old are you, Mr. Powers!
A. I am 78 years old.
Q. At your last birthday?
A. Yes, sir, 78.
Q. What is your birthday?
A. 15th of February.
Dep.
Q. "Those son are you?
Deft.
A. A son of Jeff Powers.
page 94 ~ Q. Whose son was Jeff Powers?
A. He was my grandfather's son, old Uncle
Johnny Powers' son.
Q. Where were you born?
A. I was born on the waters of Frying Pan, Dickenson Co.
Q. Did you know what was known as the Henry Kiser home
place when you were growing up f
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A. I was there when I was 15 years old, and was there off
and on after that up until he died.
Q. About how far was the Henry Kiser home from your
home when you were growing up!
A. Something like six miles, I guess.
Q. Did you know the Henry Kiser children Y
A. Yes, sir.
Q. Did you play with some of them when you were a child 7
A. Yes, sir.
Q. N arne some of the Henry Kiser children you played
withY
A. Whetsell, Powell and Tom.
Q. Did you know Ethel Kiser?
A. Yes, sir.
Q. Whose wife is she Y
A. She is Arthur Rasnake's wife now.
Q. How· large was Ethel when you first recall seeing her 7
A. She was a small little girl. Her half-brother Jay was
carrying her around in his arms when I first seen her.
Q. You say she was a small little girl 7
Dep.
A. Yes, sir.
Deft.
Q. About how old would you say she was Y
page 95 ~ A. I would say about five or six, something
around there.
Q. Did you visit in the Henry Kiser home when you were
growing upY
A. Yes, sir.
Q. Have you several times spent the night there when
you were a young manY
A. I have stayed there some several nights, I would not
know how many.
Q. When you were first visiting at the Henry Kiser home,
whic.h ones of his children were still at homeY
A. Jay was there, and John, Bob, Eaf, Rosie, Tom, Powell,
Ethel and Whetsell.
Q. When you were first visiting there about what age, or
what was the appearance of Henry Kiser Y
A. Well, I can't tell you that.
Q. Was Henry Kiser active then and still working on the
farmY
A. Yes. He was going about then. Cutting stove wood and
things like that.
Q. Wbat. sort of house did he live in Y
A. They lived in a log bouse. It \vas an old house.
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John Powers.
Q. How many rooms did it have?
A. It had three rooms, the best I remember, and a porch
on the side of it.
Q. Say it was a log house Y
Dep.
Deft.
A. Yes, sir.
page 96 r Q. What sort of a chimney did it have¥
A. It had an old rough chimney to it.
Q. Do you know what it was made out ofT
A. I think it was made out of mud and rocks.
Q. What sort of floor did the house have?
A. It had been hewed out of logs. We always called it a
puncheon floor.
Q. What do you mean by puncheon floors, you say it was
made out of logs Y
A. Out of trees you cut down split them open., then hew
them down.
Q. W onld they hew both sides of the log, or just the side
you walked on Y
A. Just the side you walked on.
Q. Did Henry Kiser have a barn and outbuildings?
A. Yes, he had two or three outbuildings. He had a crib
right next to the house and a barn up on the hill built out of
logs.
Q. Did they have some pasture fields and cultivating fields
there?
A. Yes, sir, and he had an orchard there. Some old trees
and some not so old.
Q. Where did they get their water?
A. They had a well right there at the house, and
big well. Dug by hand.
Dep.
Q. Have you ever gotten water at the well 1
Deft.
page 97 ~ A. Yes, sir, I have drawed water there.
Q. How did you get water out of the well?
A. Had a bucket and rope and a pulley and wound it up.
Q. I do not remember whether I asked you or not, but had
Henry Kiser been married twice?
A. ·Yes, that is what they told me. I didn't know his first
wife, I don't remember her.
Q. He was living with his second wife when you were first
there?
A. Yes, sir.
Q. Do you remember her name?
A. Leah. That was his last wife's name, I do not know
what his first wife's name was.
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Q. Did you hear whether or not he raised his first set of
children at this same place?
A. No, I don't know as I heard them say.
Q. But I believe you said some of the first set of children
were still living with him when you were there?
A. Yes, sir.
Q. Did you ever hear of him living anywhere else other than
this place?
A. No, that is the only place I have ever knowed of him
living.
Q. You mean that home and farm is the only place you
ever heard of him living Y
A. That is right.

•
Dep.
Deft.
page 102 }

•

•

•

•

The witness

ARTHUR RASNAKE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. Your name is Arthur Rasnake?
A. Yes, sir.
Q. When were you born Y
A. 1886. November 1st.
Q. Where were you born?
A. I was born on Sandy Ridge, kindly on the fur end next
to Sourwood Mountain, about a mile from Sourwood Mountain.
Q. Who was your father ·and grandfather?
A. Elijah Rasnake was my grandfather, and my father was
Steve Rasnake.
Q. Was your grandfather named Elijah or Elihue?
A. He went by the name Lige. That is what they called
him.
Q. Who was your mother's father Y
A. Elihue Kiser.
Q. What relation was Elihue Kiser to Henry KiserY
A. They were brothers.
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Arth-ur Rasnake.
Q. About how far was your father's home where you were
raised from the Henry l{iser home?
A. I would say something like 5 or 5% miles, maybe.
Q. When you were a child did you know Henry Kiser Y
A. Yes, sir.
Dep.
Q. Were you ever taken to his home by your
Deft.
parents when you were a child?
page 103 ~ A. Yes. I went there with my mother to meeting when I was just small. 8 or 10 years old.
Q. Your mother took you to the Henry l{iser place to a
meeting?
A. Yes, sir, twice I guess or three times.
Q. Do you mean to preaching·?
A. Yes, they always called it meeting, old people did.
Q. Did they have preaching on the Henry Kiser farm,
near his bouse?
A. Yes, sir, right close his bouse.
~Ir. Duff: Objection is made to these leading questions.
Of course, none of then1 are material, but I think the witness
ought to be allowed to tell his story without being led.

Q. What relation was your mother to Henry Kiser?

A.
Q.
A.
Q.
A.

IIenry was her Uncle.
Did you personally know Henry Kiser's second wife?
Yes, I have seen her a many of a time.
What was her name1
Leah.
Q. Did you know all, or most of Henry Kiser's children Y
A. Yes, I knowed most of them on both sides.
Q. Did he have two sets of children?
A. Yes, he had two sets.
Q. Name the children who were still living with
Dep.
Henry Kiser when you first recall them?
Deft.
page 104 ~ A. You mean the old set?
Q. Both sets. The old set first.
A. ,Jay, Eaf, Greaser as they called him, John Greaser,
Powell is the young set, then Tom and Whet and Ethel, that
is my wife.
Q. Who was the youngest child of the second set?
A. That was mv wife.
Q. What is yot1r wife's age?
A. She will be 68 the 11th day of June.
Q. She is a daughter of Henry Kiser Y
A. Yes, sir.
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Arthur Rasnake.
Q. How many children did Henry IGser have by his second
wife, Leah 1
A. Seven.
Q. Will you name them beginning with the youngest one V
A. Ethel, Whet, Tom, Powell, Bob, Rosie and Edom.
Q. Those you have just named are children of Leah l{iser
and Henry Kiser?
A. Yes, sir.
Q. About how many years difference in the ages of these
children of Leah's?
A. About two years difference up to my wife, and there was
a little over four years between her and Whetsell. She is a
little over four years younger than he is.
Q. What were you told about what year Henry
Dep.
Deft.
& Leah were married 1
page 105 ~ A. I think the way I have heard them tell was
1870 or 1871 was when they were married.

J\.Ir. Duff: Motion is made to strike out this question and
answer because immaterial and hearsay.

Q. What sort of home did Henry Kiser have when you first
remember being there?
A. lie had a log house, they had a room between the two
log houses, made a three room building.
Q. What sort of .floor did they have to the house?
A. They bad a puncheon floor.
Q. What sort of chimney Y
A. It was built out of old flat rocks and mud. Just picked
them up off the ground and broke thmn up to fit the best they
could.
Q. Did it have a porch¥
A. Yes it had a porch around the side.
Q. Was the porch covered?
A. Yes.
Q. What sort of floor did it have?
A. Puncheon.
Q. What outbuildings did he have
A. A crib and barn, and maybe a smoke house, some old
buildings there.
Dep.
Q. What kind of water did he have Y
Deft.
A. He had well water.
page 106 ~ Q. Was that what they called a dug wellY
A. Yes, a dug well, and they took ro6ks and
lined it on the inside.

:h:Iary 0. Smith v. The Pittston Company

153

.A. rthu.r Rasnake.
Q. vVhat was said by the old folks as to whether or not
Henry IGser had raised both sets of his children there Y
A. I don't know as I ever heard him say. Eaf showed me
where he and his brother use to play, and I don't know of
them ever living anywhere else but there. I reckon he raised
both sets there. Just what my mother said, she was about as
old as the oldest set, and she said she went there and played
with these oldest girls at the old Henry I{iser place.
Q. Has your mother showed you places at the old Henry
Kiser place where she played with these oldest children Y
A. Yes, she has showed me.
Q. How far was your mother's home when she was a child
from the Henry Kiser home~
A. Something like 3% or 4 miles, I guess.
Q. Did you visit the Henry Kiser home while you were
g·rowing up, in addition to the times your parents took you
there as a small child?
A. Yes. I went there in 1903 about the first time I went
when I went to see the old woman.
Q. "\Vhom do you have reference to?
A. 1\:fy wife when she was a girl.
Q. When you were courting?
Dep.
A. Yes.
Deft.
Q. What was Henry l{iser's physical condition
page 107 ~ when you were courting there?
A. He was in bad shape. He was blind and had
palsy. Couldn't get his clothes off or on, they had to lead
him, and they had to feed him. He was in awful bad shape.
Q. When were you and your wife married?
A. 1912, Oct. 16th.
Q. ·v\Then did Mr. Kiser die?
A. 1908, 16th of January.
Q. V\7bere did you and your wife start house keeping when
you were first married Y
A. We lived in the old Henry Kiser house.
Q. Did your wife inherit the old Henry Kiser home!
A. It was willed to her and Whet.
Q. Did your wife get the house?
A. The 'vay they sold it, they said they were selling her
part, and this part of Whet's had the house on it, and he sold
it to the Clinchfield Coal Corporation.
1\Ir. Duff: Motion is made to strike out this answer be-
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Arthu·r Rasnake.
cause it could not possibly have any bearing on the issues
in this case.
Q. I asked you if your wife inherited the house where Henry
Kiser lived f
A. It was just willed to these two children. The home
place.
Q. How many years did you and your wife
Dep.
lived there 1
Deft.
A. We stayed there pretty well 8 years, I guess.
page 108 ~ Q. Did you tear down and remove any of the
buildings?
A. I tore down the logs in one of the old houses, and we
just lived in the other one. I fixed up the room between the
houses.
1.{r. Duff: Motion is made to strike out this question and
answer because irrelevant and immaterial.
Q. Was there an orchard on the Henry Kiser place when
you first recall visiting there Y
A. ·Yes, there was a good orchard there. I have sold a many
of a bushel out of it, but it is all about dead now.
Q. What was the appearance of the orchard when you first
visited there Y
A. They were big apple trees when I first remember them.
They were all old apple trees. Had them old timey apples. A lot
of Summer Rambos, two big trees of them.
Q. Did Henry Kiser have some bees when you first visited
there?
A. Yes, he had a few stands of bees when I first went
there.
Q. Had he ever worked away from the farm, so far as you
ever heard?
A. No, I never did hear of it. I think he just farmed most
of the time from what they all said.
Q. Did he have cleared pasture land, and cleared fields,
which he cultivated Y
A. Yes, he had plenty of clean land around there.
Q. Did they appear to have been clean a long
Dep.
time. That is.old fields or new fields?
Deft.
A. Yes, they were old fields, they had been
page 109 ~ cleared a long time when I first went there.
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Charlie Phillips .

Dep.
Deft.
page 112

•

•

•

•

•

•

•

•

•

•

~

The witness
CHARLIE PHILLIPS,
being first duly sworn, testified as follows:
DIR.ECT EXAMINATION.
By Mr. Phillips :
Q. J.\IIr. Phillips, when were you born?
A. 1877, July 3rd.
Q. Where were you born?
A. Dickenson County, Virginia, what they call Hazel Post
Office.
Q. And on the spur of Sandy Ridge Y
A. Yes, sir, on what is called Flat Spur Sandy
Dep.
ridge.
Q. Who was your mother?
Deft.
page 113 ~ A. Lilda Kiser.
Q. \Vas she related to the old man Henry
J{iser?
A. Yes, sir.
Q. What relation?
A. Niece.
Q. Your mother was Lilda I{iser, and she was a niece of
Henry Kiser?
A. Yes, sir.
Q. Whereabouts was your mother raised with reference
to the Henry Kiser home place Y
A. About something like 6 miles, I guess.
Q. And how far was the Henry Kiser home place from
where you were raised?
A. About the same distance, a bout six miles. We lived
rig-ht close. together.
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Q. Did you visit the Henry Kiser home place when you were
a child, and if so tell us the first time you recall visiting there Y
A. vVell, the first time I guess I don't know exactly how
old I was, but I guess I was 6 or 7 or 8 years old. I went to
preaching there with my mother.
Q. How did you travel Y
A. At that time we went pretty much through the woods.
Q. Did you walk or ride?
A. We walked.
Dep.
Q. Do you remember who the preacher or
Deft.
preachers were Y
page 114 ~ A. Yes, sir.
Q. Who were they Y
A. One was Tom Grimsley and one J ass Skeens.
Q. Whereabouts did they have the preaching with reference to IIenry Kiser's house Y
A. They had it right in the house.
Q. Now, do you remember seeing Henry Kiser that time
'vhen you went to the preaching with your mother?
A. Yes, sir, I remember seeing· him.
Q. Describe him to us?
A. He was pretty dark skinned and at that time I thought
a pretty raw boned man, looked like he might have been
pretty stout.
Q. What kind of home did he have?
A. Log, hewn logs covered with boards.
Q. How many rooms in the homeY
A. I couldn't tell you. I just when in where they had the
meeting, I don't know whether there was more than one or
not. There was a big room where they held the services.

1\{r. Duff: We admit it was a three room house.
Q. When you were growing up were you acquainted with

Henry l{iser 's children Y
A. Yes, sir.
Q. How many times was Henry married?
~
A. Twice.
Q. He had two sets of children Y
A. Yes, sir, he had 22 in all.
Q. Will you name the boys of the first set?
A. I will try to name them, if I can think of that many.
Blue Bill, Chris, Joe, John & Jay, Morgan and Ea.f. Eaf
was the baby one.
Dep.
Deft.
page 115
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Charlie Phillips.
Q. That is the :first set?
A. Yes.
Q. Which ones of these children did you play with, and run
around with or consider your friends Y
A. One was Ed om, one of the last ones, and also Jay and
Morgan.
Q. Jay and Morgan were the first set T
A. Yes, and Eaf too. He was a little small but we played
with him just the same.
Q. Now, name the boys in the second set, beginning with the
oldest one, if you can Y
A. Edom was the oldest one. There was Edom, Bob, Powell
and Tom.
Q. V\Tas one of them named vVhetsell?
A. ·Yes, sir. I knew there was one I couldn't remember.
Q. I have not asked you about the girls, because I understood you were not as well acquainted with them as you were
with the boys Y
A. I could name some of them. Two of them
Dep.
were my aunts. ·uncle John I\:Iser married Liz,
Deft.
and Randall K:iser married Mary.
page 116 ~ Q. Were you acqainted with all of the children,
whether you named them here or not?
A. I wasn't so very well acquainted with the younger ones,
because I married off and didn't visit back in there, but I
knew them when I would see them.
Q. What kind of fence did Henry have around his house
when you first knew it?
A. A rail fence.
Q. Did it have the appearance of being new or old?
A. I didn't notice no new rails. They looked like they were
old, deady looking.
Q. Did you visit there, that is at Henry Kiser's, as you
were growing up and from the time your mother took you
there?
A. Oh, yes.
Q. You were there frequently?
A. Not while I was so young, but after I got up 14 or over
from that on up I was there very frequently.
Q. Now, what was said about whether that was the homestead of Henry Kiser ever since he had been married, if
anything!
A. All I know my 1\Iaw would say ''let's go over to Uncle
Henry's and we would fix and go.
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Q. Did you ever hear of him living anywhere else Y
A. No, sir. I don't never remember my maw telling me he
lived anywhere else, and I don't remember anyDep.
body saying he lived anywhere else.
Q. Do you recall another occasin in particular
Deft.
page 117 ~ when you and another young fellow went to Henry
Kiser's, and if so what occasion Y
A. Yes. Me and one of my nephews, we always called him
Boss, but his right name was James Barnabas. My mother
and Merdie hired us to go over there after a ''STILL''. We
went there and carried that back.
Q. About how old were you then?
A. About 14 year old. I remember that particular.
Q. Where did you find the stillY
A. In the barn in the back end of it, covered with shucks.
Q. Do you remember if Henry Kiser had an orchard on his
farm?
A. Yes, sir, it looked like where I noticed, of course it was
pretty late when we got there and we wanted to come back in
the night and carry that still.
Q. When you can first remember the Henry Kiser place,
was there a good deal of cleared land for pasture and for cultivating or not?
A. Well, there was a right smart it looked like. I noticed
one place there was a good lot of dead timber.
Q. Do you remember if he had some fields that he was cultivating and some pasture fields?
A. No. I can remember going through the orchard, and
there was a horse in there. It was a right smart field.
Q. As you were growing up, and after you were
Dep.
a good sized boy, which one of Henry's boys
Deft.
lived with him and helped do the farming?
page 118 ~ A. I married off and left, but it was some one
of the younger ones. I think Bob helped him a
good deal, and then Whet and Tom.
Q. How old were you when you married?
A. 21.
Q. Have you lived in the neighborl1ood of where you were
reared most of your life Y
A. Yes, sir.
Q. How far do you now live from your father's place where
you were raised?
A. About a half n1ile. I do not believe it is quite a half
mile.

~Iary
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Charlie Phillips.

Q. Have you made your home in that section all of your
life?
.A. .All, with the exception of something like one year I
followed some saw mills down on McClure, but that wasn't
fur. I could walk back home any time I wanted to.
CROSS EXAMINATION.
By Mr. Duff: Motion is n1ade to strike out all of the evidence of this witness because not material to any issue in this
case. And without waiving said motion, but relying and insisting on same, counsel for complainant cross examines as
follows:

Q. You say you lived in that neighborhood all
your life?
A. Yes, sir, right where I was born, with the
~ exception of the one year I saw milled.
Q. You mentioned Blue Bill I{iser Y
A. Yes, sir.
Q. He was one of Henry's boys f
A. Yes, sir.
Q. Do you know where he lived?
A. Yes, sir.
Q. How long did you know that place where he lived?
. .£\..
. All my life, pretty much.
Q. Do you remember when Henry Powers lived there?
A. No, I don't remember when he lived there, or of him
living there.
Q. You have heard of hhn living there?
A. Yes, sir.
Q. You have heard all your life that he built the house
there where Blue Bill lived?
Dep.
Deft.
page 119

This is objected to because hearsay.
A. Yes, sir.
Mr. Duff: If that is hearsay all of your evidence is hearsay.
Q. You have heard that he owned that place at one timef
A. No, I don't remember that he owned it, but I do remember them talking about him living there.
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Charlie Phillips.
Q. Have you passed there when he was living
there?
A. I passed there, but I was going on beyond
~ and didn't even stop.
Q. You saw him there T
A. No, sir, I didn't see him. I was with Edom Kiser and
we were just passing by.
Q. And he had a daughter named Orpha that married a
Kiser, did you know her?
A. ·Yes, I have just now caught on to the real Henry you are
speaking about.
Q. Yon know about him living there T
A. Yes, sir.
Q. His father was named John?
A. I didn't know him, but this Henry, I would say I have
stayed all night there. His boys Howard and Walker.
Q. Did you know them pretty well T
A. Yes.
Q. .And you visited with them there in their home?
A. Not at that place, but he moved closer, and I have visited
them lots.
Q. How old were you when you passed there and he was
living there?
A. I guess I was about 16 year old. Somewhere around
there. I can't remember, because me and Edom was drinking,
I remember that.
Q. Didn't he move away from there when you were about
10 or 12 years old T

Dep.
Deft.
page 120

Dep.
Deft.
page 121

~

1\·Ir. Phillips: We object to counsel arguing
with the witness. You have made him your witness.

A. V\7hetber he owned it or not, I do not know.
Q. You have heard that be owned that at one time?
A. I would not be positive about that.
Q. You have beard that he built that house where Blue
Bill lived?
A. I aint positive. Edom just said he lived there as we
passed.
Q. Yon say you remember Orpha Powers?
A. Yes, sir.
Q. And she just died about a year ago.
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Charlie Phillips.
A. And her mother's name was Louize, they have stayed at
my place.
Q. Do you know John Powers, the old man John Powers Y
A. No. I know of one John Powers.
Q. The old man died when you were a small boy?
A. I guess he did.
Q. If he died in 1885 you were just a small boy?
A. Yes, sir.
Q. I guess you know where he lived?
A. No. I used to know where Jeff Henry lived.
Q. Jeff was the father of Henry Po.wers, who lives over
here at Haysi?
Dep.
A. I guess so.
Q. You know him, don't you Y
Deft.
page 122 ~ A. No, but I know several of Jeff's boys, I
know John.
Q. I believe they call this Henry Jeff's Henry, does that
mean anything to you¥
A. I know Harve and John. I knowed a lot of Powers, but
I get them mixed up. I know Preston, but I believe he was
Charlie's boys.
Q. Yon think you went to Henry's place when you were 7
or 8 years old? That was to a meeting?
A. I would not say for sure how old.
Q. What denomination was that?
A. Baptist.
Q·. Hard shell Baptist?
A. Yes, sir.
Q. The time you went after the still, were they having
preaching that day?
A. No, I never said nothing about that.
Q. Did Uncle Henry make brandy there Y
A. I do not know. I didn't see him make any.
Q. Did you know of people going there to get it Y
A. No.
Q. What did you do with it Y With the stillY
A. I fetched it back to my father's place, where they made
some brandy.
Q. 1\fr. Phillips didn't ask you about the bees,
Dep.
did they have any bees there Y
Deft..
A. Not that I remember.
page 123 ~ Q. Mr. Phillips asked you about the fence
around the house, and I believe you say that it
was split rails Y
·
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Charlie Phillips.
A. Yes, sir.
Q. How much land did they have?
A. I do not know.
Q. He had an awful big boundary of land Y
A. Yes, sir, they told me he had.
Q. Was it all fenced¥
A. No, sir.
Q. He didn't have any fenced except a little right around
the house¥
A. Yes, sir. Some of it was grass, and some of it wasn't.
Q. All of that country was pretty rough mountain land Y
A. Yes, sir.
Q. And they didn't do any fencing except where they were
raising· a little bit of corn or something like that Y
A. No, we didn't.
Q. And they didn't have any pasture fields fenced?
A. Some people did. My grandpa Kiser did, and he might
have had.
Q. He would not have had much fenced, would he?
Mr. Phillips: We object to that, the witness has answered
it to the best of his knowledge.
A. I would not say how much he would have
had.
Q. You will say that didn't many people have
~ any pasture land fenced Y
A. Most everybody had pasture enough for one
horse, or something like that.
Q. T·hat would be a very small pasture?
A. It would be owing as to how it would produce.
Q. And how much the horse would eat 7
A. Yes, sir.
Q. Say you married when you were 21 Y
A. Yes, sir.
Q. Who was your wife Y
A. She was a Farmer.
Q. She didn't live in that neighborhood Y
A. In about three miles.
Q. Have you ever had any connection with the Clinchfield Coal Corporation Y
A. I use to work for them, but we fell out when we had a
strike and I never worked anymore.
Q. Were you a miner?

Dep.
Deft.
page 124

..
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Cha.'rlie Phillips.

A. Yes, sir.
Q. There have never been any coal mines opened up there
until the last four or five years, have they Mr. Phillips?
A. Where I live.
Q. I mean on the Henry Kiser land.
A. I would not say. I have not been there, I
Dep.
have been farming and I aint been over there.
Deft.
Q. Mr. Phillips, did I understand you to say
page 125 ~ awhile ago that you remembered seeing a horse
grazing in the orchard when you went to Henry
I{iser 's one time Y
A. ·Yes, sir, when I was 14 years old.
RE-DIRECT EXAMINATION.
By

~Ir.

Phillips:

Q. Mr. Phillips, am I correct in my recollection that you

told Mr. Duff just now that you didn't personally know about
Henry Powers living up there, but Edom had told you something about itY
A. That is right.
Q. And you don't know whether that was correct or notY
A. No, I would not say. That is just what Edom told me.
~Ir. Phillips: We move to strike that part of his testimony fro1n the record.

RE-CROSS EXAMINATION.
By

~Ir.

Duff:

Q. You were passing by there with Edom Kiser, who lived

nearby and Edom told you Henry Powers lived there?
A. Yes, sir.
Q. Did you see Orpha the day you passed there?
A. No, I didn't see anybody. But after they moved back
over here I played with Orpha and Howard.
Q. Did yon ever hear them talk about living
Dep.
over there Y
Deft.
A. No, I never did.
page 126 ~ Q. You know where Blue Bill Kiser lived?
A. Yes, ·sir.
Q. That is the same place yon were passing when Ed om
told you Henry Powers lived there?
A. I think it·was the· same place.

164

Supreme Court of Appeals of Virginia

Ethel Kiser Rasnake.
Q. You know it was the same placet
A. I would not say. It has built up so much I might be
mistaken.
Q. Do you know where the Low Gap is Y
A. Just across that way a little piece.
Q. About a half mile T
A. Something like that I guess.
Q. Do you know where Garland Smith lived Y
A. Yes, sir.
Q. Now, where was that place from where he lived f
A. Back this way.
Q. About half a mile?
A. I would not say for because I don't know.
Q. Garland Smith lived there just about in the Low Gap Y
A. In one Low Gap.
Q. That is the one we are talking about f
Mr. Phillips: We renew our motion to strike this witnesses testimony as to what Edom Kiser told him.
And further he saith not .
Dep.
Deft.
page 131

•

•

•

•

•

~

MET AT THE OFFICE OF WALTER LEE
RUSH, in the town of Dante, Virginia, on this
the 16th day of September, 1959, by agreement of the parties,
by counsel, for the further taking of depositions in the case of
Mary C. Smith, et al, Complainants v. The Pittston Company,
Defendant, to be read as evidence on behalf of said defendant.
Same appearances noted at the beginning of depositions
taken on May 13, 1959.
The next witness,
MRS. ETHEL KISER RASNAKE,
being by me first duly sworn testified as follows :
DIRECT EXAMINATION.
By Mr. Phillips :
Q. You are Ethel Kiser Rasnake, are you f

(

'
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Ethel Kiser Rasnake.
A. T·hat is right.
Q. Mrs. Rasnake, where do you live now!
A. At Clinchfield.
Q. Who is your husband?
A. Arthur Rasnake.
Q. When were you born?
A. June 11, 1891.
Q. Who were your parents?
Dep.
Deft.
A. Henry Kiser and Leah Duty Kiser.
page 132 ~ Q. Where were you born?
A. Near Carrie, Virginia, on Sandy Ridge.
Q. Was that at the Henry Kiser home place?
A. That is right, the old place.
Q. How old is Arthur Rasnake, your husband?
A. 72.
Q. Is he 72 past?
A. Yes, sir.
Q. Ho'v many times was your father married?
A. Twice.
Q. Your mother was the second wife?
A. That is right.
Q. Were any of the first set of children living with your
father when you were a child?
A. Yes, sir, Sam J ahile.
Q. Were you personally acquainted with the first set of
children?
A. Oh, yes, I was acquainted with them.
Q. How many children did your father have all together'
A. Eighteen.
Q. In order to save time I am going to read to you the
children by the first wife and ask you if I have listed all of
them, so far as you can say, and if not give me any other
names?
Chris, Elizabeth, Joe, Morgan, Sylvia, who was I believe
sometimes called Sib or Sibyl, Mary, Eaf, Bill, someDep.
times known as ''Blue Bill'' Margaret, Jay,
Deft.
John, that is 11, are they the names you have
page 133 ~ given us here before we started taking your
depositions Y
A. That is right.
Q. Of the second set of children, I will ask yon to name them
since they were your brothers and sisters?
A. Edom, Robert, Powell, Thomas, "'\Vhitsell, Rosa and
Ethel, Ethel is myself.
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Ethel Kiser Rasooke.
Q. You are the youngest child?
A. Yes, sir.
Q. About how much difference in ages between you and
your full brothers and sisters Y
A. Something like two years, except Whitsell is four years
older than I am.
Q. Were you living with your parents when you were
married!
A. I wasn't married until after they died. I lived with
my brother Whitsell.
Q. Were you all still living at the old home place when you
got married Y
A. Yes, sir, and after I got married I lived there four or
five years.
Q. After four or five years where did you start house
keeping?
A. We moved back to his father's home.
Q. Was the first set of children reared at the old home
placet
Dep.
A. So far as I know they was. I have always
Deft.
heard them say they was.
page 134 ~ Q. Have some of the first set of children told
you about working there on the farm when they
were children?
A. Yes, they have mentioned things about what they had
done there.
Q. Did your father have some cleared fields there?
A. Yes, he had some cleared fields.
Q. He was a farmer for a living Y
A. Yes, sir.
Q. 'Vas it your understanding from wba t was said in the
family there that both sets of children bad been reared at the
old home place Y
A. So far as I knew they were. I never knew of them
being anywhere else. That old place is where they were ~
raised.
;
Q. You never heard of your father living anywhere else!
A. No, I never did.
Q. Did your father have some pasture fields Y
A. Yes, be had pasture fields.
Q. How about cleared fields for tending crops?
A. Yes, sir, be had tending grounds. He raised corn and
everything.
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Ethel Kiser Rasnake.
Q. Were these cleared fields old fields without stumps in
them?
A. There may have been some stumps.
Dep.
Q. Did he have old fields~
D·eft.
A. Yes, sir, they looked old to me.
page 135 ~ Q. Did he have other buildings, out buildings
there?
A. ·Yes, sir.
Q. What kind of water did you have to drinkt
A. An old timey dug well.
Q. Were there springs and running water for use in the
pasture fields?
A. Yes, sir, there was plenty of them.
Q. Did he have an orchard Y
A. ·Yes, sir.
Q. V\That kind of trees were there, I mean by that were
they old trees, or not?
A. Yes, sir, they were old trees.
Q. Did your father sometimes have preaching on his place
there?
A. Yes, sir, about every month.
Q. Would people come in there from the surrounding
country on these occasions~
A. Yes, sir, a big crowd would gather in there.
Mr. Duff: Counsel for complainants do not have any particular objection to your talking about the preaching and all this
stuff, but. just want to observe that you are cluttering up the
record a good deal. I don't think that has anything to do with
the title.
Q. Do you know Aaron Laforce Y
A. Yes, sir.
~
Q. vVas his home place and your old home
place in sight of each other?
Oh, yes, you could see across to the other mountain.
Did your father l1ave a log house there?
Yes, sir.
·
What other buildinp:s did be have when you were a child 7
Barn and crib and things like that, a smoke house full of

Dep.
Deft.
page 136
A.
Q.

A.
Q.

A.
meat.

Q. Did these buildings appear to be old when you were a
child?·
A. Yes, sir, they seemed to be pretty old.
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Q. I believe your husband, Arthur Rasnake, has already
testified in this case 7
A. Yes, sir, I think he has.
Q. When did your father and mother die Y
A. 1908. My father the 17th of January and my mother
the 8th of July.
Q. Do you remember how old your father wasY
A. Right close 90, the best I can remember.
Q. Was his health pretty bad for several years before he
died?
A. ·Yes, sir.
Q. Who mostly cared for him in his old age?
A. I took care of him the most of any of them. I waited
on him and even fed him with a spoon.
Q. What other children lived there with him Y
A. Me and Whitsell took care of him mostly.
Dep.
Lived there with him, you know.
Deft.
CROSS EXAlVIINATION.
page 137 ~
By Mr. Duff:
Q. Mrs. Rasnake, is Arthur here to-day?
A. No, he is not here to-day. He didn't come.
Q. You spoke of your father having fields cleared around
there. How much land did he have cleared?
A. I don't know, but he had a good many fields cleared. I
have c.ow hunted over it.
Q·. Did he have 25 acres?
A. Yes, I guess there was that much.
Q. There was not much of his land fenced f
A. Yes, sir, he had his land fenced.
Q. All of itf
A. No, not all of it.
Q. I believe you say you were born in 1891 T
A. ·Yes, sir.
Q. You knew your brother, Blue Bill l(iserf
A. Yes.
Q. How much older was he than you?
A. I don't know.
Q.
as he one of the older ones?
A. ·Yes, sir.
Q. Do you know where Blue Bill lived f
A. ·Yes, sir.

"r
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Ethel Kiser Ra.sn.ake.
Q. How far was that from where your father
lived?
A. Not over a mile, I don't guess.
~
Q. Did you visit there frequently?
A. Oh, yes, I visited them a lot.
Q. Every week 7
A. I have been there a good many times.
Q. He lived a.t a place called the ''Henry Powers'' place Y
A. Yes.
Q. You have heard them say Henry Powers built the house
there where he lived?
A. I don't know that I ever heard anybody say that.
Q. You have heard it called the Henry Powers placeT
A. Yes, I guess I have.
Q. When do you first remember being at Blue Bill's?
A. I can't remember that. I was small when I was there.
From that on I have been there, and stayed with them.
Q. What sort of house did he live in Y
A. Best I remember it was a log house.
Q. How big a house Y
A. Pretty good sized house.
Q. Did he have any outbuildings there?
A. Oh, yes, I guess he did.
Q. What about an orchard, did he have an orchard?
A. Yes.
Q. It was an old orchard when you were there, was it?
A. Yes, it looked to be old.
Dep.
Q. A lot of old trees Y
Deft.
A. Yes, they looked to be old trees.
page 139 ~ Q. How much cleared land did there seem to
be around his place?
A. A right smart cleared land. I don't know how much.
Q. How old a house did that appear to be?
A. It looked to be a pretty old bouse, but I couldn't tell
you.
Q. We know it had been built a long time before you were
born?
A. Yes. Just an old log house like my father's.
Q. Did you know G. B. Smith?
A. Yes.
Q. Where did he live?
A. Down in the Gap from me. I went to school with them.
The school house was in the hollow below where 1\fr. Smith
lived.
Dep.
Deft.
page 138

--
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Q. .And Garland, or G. B. Smith lived not very farm from
where Blue Bill lived f
A. Yes, sir.
Q. They lived at Low Gap Y
A. Yes, sir.
Q. Did they have an orchard there Y
A. Yes, I reckon, I don't remember much about it.
Q. They were not as big trees were they, not as old an
orchard?
A. They might have had some trees down there, I don't
remember now.
Q. Do you remember when your brother Bill, W. P. Kiser
died?
Dep.
A. Yes, sir.
Deft.
Q. When was it Y
page 140 ~ A. I can't hardly tell when it was.
Q. He died after your father did Y
A. Yes, he died after I was married. I had two kids I
guess when he died.
Q. That place up there where your brother, W. P. Kiser
lived was known in that community as the Henry Powers
place1
A. I have heard them talk that.
Q. You have heard your father refer to it as the Henry
Pow·ers place, haven't you?
A. I heard that after he died. I don't know as I ever heard
him say anything a bout it.
And further she saitl1 not.
Signature waived.
The next witness
AARON LAFORCE,
being by me first duly sworn, testified as follows:
DIRECT
By

~Ir.

EXA~IINATION.

Phillips:

Q. Mr. Laforce, when w·ere you hornY

A. January 11, 1887.
Q. You are now 72 years of age?

A. Yes, sir.
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~-

Q. Where were you born Y
A. I was born on Sandy Ridge, near Carrie.
Dep.
Q. About how far from the Henry Kiser place,
Deft.
as the crow flies f
page 141 ~ A. I would figure around two miles across
there.
Q. Who was your mother Y
A. Henry l{iser 's daughter.
Q. What is her name?
A. Sylvia.
Q. Was she sometimes called Syb or Sybil Y
A. Yes, sir.
Q. You are therefore a grand-son of Henry l{iser Y
A. Yes, sir.
Q. )Vere you raised on the same place or farm where you
were born?
A. Yes, sir.
Q. Was it in sight of the Henry Kiser farm Y
A. Yes, sir, fair view. I was raised on the dividing ridge
between Dumps Creek and Chaney Creek, just a fair view of
their farms.
Q. You could look across the valley to the Henry Kiser
place?
A. Yes, sir.
Q. Could you actually see the house or not?
A. I couldn't see the house, but could see the cleared land.
They had a big farm cleared up, but there was a little rise
cut off the view of the house.
Q. Could you hear the people there at the :Henry l{iser place
singing and playing?
Dep.
A. Yes. The last generation were awful good
Deft.
singers, and they had horns and we could hear
page 142 ~ them blowing their horns, and hear them singing,
and we could even tell the songs they were singing. Grandpa, after he got sick suffered a sight and it was
understood when he got real bad they would blow the horn
and mother would fix and go over there and I would go with
her lots of times.
Q. Were your parents on good terms with your grandfather?
A. Yes, sir, I never heard of a hard thought between them.
Q. When you were a child did you frequently visit your
grandfather and his family with your mother?
A. Yes, sir, very often.
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Q. When did your mother die, and how old was she Y
A. She died in 1925, and she was 76 years old. She was
born on Dec. 25th, Christmas day.
Q. What did she tell you about where she was born and
reared Y
A. She always told me and showed me the place across
there where her father lived.
Q. What place was she referring to?
A. The Henry Kiser place.
Q. How many times was your grandfather, Henry Kiser,
married?
A. Two times is all.
Q. Did he rear two sets of children?
A. Yes, sir.
Q. What were you told about where the two
Dep.
sets of children were raised 1
Deft.
A. There at the Henry I{iser place.
page 143 ~ Q. Was your mother one of the first or second
set of children Y
A. First.
Q. Did you list to us the children, both the first and second
set, here a few minutes ago before we started taking your
depositions Y
A. Yes, sir.
Mr. Duff: We will admit these children were the children
of Henry Kiser.
Mr. Stuart: Will you admit that this witness remembers
the names?
A. Yes, sir.
Q. In view of the admission counsel has made, I am not
asking you to name the children. What did your mother tell
you about whether the place that we have just been talking
about was the old home place of Henry Kiser?
A. Yes, she has always said it was where she was raised,
and their old home place.
Q. Did you frequently visit there with your mother when
you were a child Y
A. Yes, sir.
Q. What sort of house did Henry J{iser have, and what
outbuildings did he have, from your recollection?
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.AAron Lafo'l·ce.
A. He had a log house with puncheon floor, and he had
barns, chicken house, smoke house, cribs.
Q. Did he have an orchard 7
Dep.
Deft.
A. Yes, sir.
page 144 ~ Q. Do you remember as a child going to the
orchard to get fruit to eat f
A. Yes, that was about the first place we headed was the
orchard to get fruit and hunt bird nests.
Q. From your first recollection of the orchard were the
trees large and old, or not 7
A. Yes, they were large trees, seemed to be pretty old.
Q. 1Vhat was the appearance of the home and other buildings, with reference to whether they were old or had been in
use for a long time 7
A. They all looked to be very old.
Q. Did Henry J{iser have cultivating fields and pasture
fields 7
A. Yes, sir, he had very large cleared farm for mountain
land.
Q. Mr. Laforce, you say Henry J{iser had some cleared
:fields there¥
A. Yes, sir.
Q. Did he have any pasture fields fenced in?
A. Yes, sir.
Q. ''That was the appearance of the cleared fields as to
whether they were old fields or new ground 7
A. Part of it looked to be pretty old. Lots of it had no
stumps in it.
What sort of well did he have?
Dep.
Deft.
A. A hand dug well.
page 145 ~ Q. Did you ever attend preaching at the Henry
Kiser place?
A. Yes, I have been there with my mother at different
times to meeting.
Q. I believe I asked you and that you said you understood
that that was Henry Kiser's home and where he reared both
sets of children. Did you ever hear of him having any other
home?
A. No, sir.
Q. State whether or not your family and the Henry Kiser
family used the same dog for hunting, and whether you could
c~U the dog from one place to the other?
A. Yes, my father had an awful good squirrel dog and
the boys would come out on the high knoll there and call the
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dog and they would fire a gun off and he would go, and then
when we wanted him back we would call him and fire off a
rifle and the dog would go from place to place that way.
CROSS

EXA~1INATION.

By Mr. Duff:
Q. How many squirrels would you get with that dog?
A. You would not have to go any distance hardly to kill 10
or 12 squirrels.
Q. Was he a good coon dog too?
A. Yes, he wa~ good for coons too.
Q. How many coons would you catch?
Dep.
A. I don't know, they would not let me go with
Deft.
them, thought I was too little.
page 146 } Q. Say you were born in 18877
A. Yes, sir.
Q. And have lived there all your life Y
A. I was raised there until we wold to the Clinchfield Coal
Corporation in 1907.
Q. Where do you live now?
A. We moved out down on Sandy Ridge and lived until I
was married.
Q. How close was that to Carrie?
A. Back this side about six miles around the ridge. I now
live 5 miles below Grundy.
Q. You were about 19 years old when you sold out to the
Clinchfield Coal Corporation in 1907 f
A. In 1907, as well as I recall, we wold to the Clinchfield
Coal Corporation.
Q. You are talking abgut these cleared fields. How much
land did your grandfather Kiser have cleared up around his
house?
A. I can't recall exactly about that, but I guess he had
close to 50 acres cleared.
Q. And that was considered a big farm?
A. Yes, sir.
Q. That was all he had fenced?
A. Yes, sir.
Q. And he had a big boundary that wasn't fenced?
A. I don't know· the amount of boundaries. I
Dep.
have heard mother say he give the boys off land.
Q. You have heard that he owned a big bound~
Deft.
page 147} ary of land?
A. Yes.
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Q. But he didn't have over 50 acres fenced?
A. That 'vould be my estimation as well as I can recall.
Q. Mr. Laforce, do you remember your uncle, the one they
called Blue Bill 1
A. Yes, sir.
Q. Do you know where he lived?
A. Yes, sir.
Q. You have visited there lots haven't you Y
A. Some several times.
Q. I believe he lived at what they called the Henry Powers
place?
A. I never heard it called the Henry Power place.
Q. Have you heard that Henry Powers built that house
there?
A. No, I don't think so.
Q. What sort of place did Blue Bill have there?
A. He lived in sort of a little swag, had a big orchard all
around the house.
Q. Was that an old orchard?
A. Yes. I used to go there with mother when I was a boy.
Uncle Bill had a seng patch and he would take me and my
brother down to the seng patch, and it was awful interesting
for us to look at that seng patch.
Q. How long would you say that orchard had
Dep.
Deft.
been planted there when you first knew itt
page 148 ~ A. They were about as large as they grow then.
Q. That would be about 30 or 40 years?
A. I would think so.
Q. Did he have a good many outbuilding?
A. I don't remember the outbuildings.
Q. How old did the house appear to be 1
A. I don't know.
Q. 25 or 30 or 40 years?
A. I would think so. It had a board roof.
Q. You say they had preaching at your grandpas?
A. Yes, sir.
Q. Do you remember any of the texts they used?
A. No, sir, I can't. I was too small. I was out playing with
the boys when that was going on.
And further he saith not.
Sig'llature waived.
The witness
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FRANCIS M. ~IORRIS,
being first duly sworn testified as follows:
DIRECT EXAMINATION.
By Mr. Stuart:
Q. You are 1\tir. Francis M. Morris Y
A. Yes.
Q. What is your age, Mr. Morris Y
A. Presently 48, will be 49 soon.
Dep.
Q. What is your position with Clinchfield Coal
Deft.
Corporation 1
page 149 ~ A. Chief Engineer.
Q. Clinchfield Coal Corporation I believe is a
division of the Pittston Company Y
A. Yes, sir.
Q. As Chief Engineer are you in charge of the original
mining records of the Company?
A. Yes.
Q. I refer to pages 89 and 90 of the defendant's depositions
in this case, in which an objection was made by counsel for
complainants to the introduction of defendant's Exhibit #37,
upon the ground that it was not properly identified by the
witness who undertook to introduce it on the ground that he
was not qualified to identify it. I will ask you if you have
brought with you here to-day the original mining maps of
the ·Company?
A. I have.
Q. Will you produce the original maps which cover the
area which is also covered by Exhibit #37 which is here on
the table before you?
A. There are three such maps.
Q. Are these what are known as the hard maps Y
A. They they are the original hard back mine maps to the
scale of 100 feet to the inch .

•

•

•

•

•

•

•

•

•

•

Dep.
Deft.
page 151}
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Fratwis M. Morris.
Q. What is the scale of that map f
A. 100 feet equals 1 inch.
Q. "\Vhat is the scale of Exhibit #37'
~
A. 1 inch equal 400 feet.
Q. Allowing for the difference in the scale is
Exhibit #37 a correct copy of the hard back mapf
A. Exhibit #37 is a faithful reduction in scale of the work
shown as section #5 and on the extension to sections 3, 4, & 5
which I have just produced, with this limitation, there is more
work shown on the hard back map than is shown on this map
here.
Q. In other words there has been some additional work
done which is not shown on this map f
A. Due to an oversight not all of the work was put on at
the time this map was taken, but that work was on the hard
back.
Q. But when they made the map marked Exhibit #37 not
all the work was put on it f

Dep.
Deft.
page 152

•
Dep.
Deft.
page 153

~

•

•

•

•

Q. How many times more work has actually
been done from mine opening # 187 than is shown

on Exhibit #377
A. Not less than 20.
Q. 20 what?
A. I would say twenty times as much work is shown on the
l1ard back tnap as is shown on Exhibit #37 .

Dep.
Deft.
page 154

•

•

•

•

•

•

•

•

•

•

~

Q. ~fr. ~Iorris, I understood you to say in your testimony in
chief that these maps are the original mining records of the
coal company'
A. Yes, they are the original mining records.
Q. Starting from what date?
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Ted Bise.
A. The Company started work approximately 1906, and
these maps will date very probably as early as 1912.
Q. These maps you have produced here?
A. ·Yes, sir, sections #4 ·and #5.
Q. Is a part of the mine work of the Company which has
been done since you have been chief engineer, is that shown
on this map?
Dep.
A. The work that has been put on this hard
Deft.
back map, or maps, with the exception of the one
page 155 } identified as 1927 and 1928, has been done since
I have been Engineer.
Q. And the other work done, was that done under the supervision of your predecessor 7
A. It was.
. Q. I believe you say you are the person in charge of the
hard back maps f
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

Dep.
Deft.
page 156}

The witness
TED BISE,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Dep.
Deft.
page 157

~

By Mr. Stuart:
Q. You are Mr. Ted Bise?
A. Yes, sir.
Q. How old are you 7

A. 58.
Q. You are employed by the Clinchfield Coal Corporation 7

A.
Q.
A.
Q.

Yes, sir.
How long have you been employed by it f
Assistant Land Agent going on 19 years.
Say you are Assistant Land Agent f
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Ted Bise.
. A. Yes, sir.
Q. What are your duties with reference to inspecting the
properties of the Company t
A. I look after all the trespasses, timber and coal, have a
lot of tenant's lease of property, make a routine check as
much as two or three times a year.
Q. What is the purpose of the routine checks?
A. To see if there has been any timber cut, see what the
tenants are doing, see if anybody is mining coal or selling it
on Company property.
Q. Do you seek to learn whether there are any other persons
claiming any part of the coal property?
A. Yes, sir.
Q. Is it your duty to ascertain as far as yon can and report
any claim to the coal properties to the Company?
A. Yes, sir.
Q. In your inspections have you made inspecDep.
tion trips on the 94 acre tract and the 38 acre tract
Deft.
shown on the Exhibit #36 in this case?
page 158 } A. Yes, sir.
Q. Did you on these trips ever learn of any
claim made by any other person to the Company ownership
of the coal on these tracts~
A. No, sir.
Q. Did any persons living on the surface of these tracts
ever say anything to you indicating that they claimed the
coalY
A. No, sir, not until about 18 or 20 months ago.
Q. What happened then?
A. Mr. Smith and Mr. DuffQ. You are talking about Mr. Smith who is here to-dayY
A. Yes, sir, and I believe Mr. G. Mark French ·was with
them, came to our office in Clintwood and made a claim.
Q. Has the Company a.ny policy or practice with reference
to residents of the surface taking house coal?
A. It has been a practice ever since I have been Land Agent
for the people to get their house coal off the land, and it was
the practice before I came in as Agent. Probably more then
than there are now. I would say in the four counties there
was probably 150 to 200 people getting house coal on company land.
Q. V\That did the Company do about that?
A. We let them get it, just so they didn't sell it. It was
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Ted Bise.
good information for us. We never objected to it.
Q. In effect they were making prospect openings for the Company?
~
A. Yes, sir, that is right.
Q. Do you know whether the fact that you have
just testified to as to the Company policy about permitting
tenants to mine house coal was generally known in this area?
A. Yes, sir.
Q. You mean it is generally known?
A. Yes, sir.
Q. Do you know Mr. Wm. P. Smith?
A. Yes, sir.
Q. How long have you known him?
A. I have known him 12 or 14 years.
Q. Over what period of time have you been making inspection visits to this 94 acre tract and the 38 acre tract Y
A. 18 or 19 years.

Dep.
Deft.
page 159

CROSS EXAMINATION.
By Mr. Duff:
Q. Did you ever see where there had been any coal opened
up there on the 48 acre tract?
A. Yes, sir.
Q. Did you inspect to see how much, or how big the opening
was?
A. It had fallen in there on the two places, in one of the
places I did make an inspection.
Q. How much was that T
Dep.
Deft.
A. It went back in I would say probably 40 feet.
page 160 ~ Q. Is there one place where they had gone in
there 300 feet?
A. I can't say how far, it had fell in there.
Q. Mr. Bise, don't you have a provision in your leases
which gives them the right to get coal?
A. I would not say. I would have to read one.
Q. Don't you look after all that?
A. Yes, sir.
Q. And you don't know what is in your leases?
A. I would not say what it does say about using house coal.
Q. Is it a fact that you don't let anybody have it unless
they have a provision in their lease?
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A. No, sir. We let them goo in on tracts where we just own
the mineral and not the surface.
Q. Can you name some of them Y
A. You mean the mineral and not the surface T
Q. Yes.
A. Buford Kiser is one.
Q. Is there an agreement about that when you bought the
coalY
A. I would not know about that.
Q. As far as you know the deed gives him the right to get
coal?
A. I would not say either way. I would have to look it up.
Q. You just don't know?
A. No, sir. We have Morgan Sutherland over here at McClure, he has been mining coal there for quite
Dep.
awhile.
Deft.
Q. Do you know whether he has the right to
page 161 ~ get coal for purposes?
A. I do not know what the deed says. I would
have to look at the deed.
J\tir. Stuart: For the information of the witness, I will
tell him he does not have to look at the deeds. That is not
part of your testimony.
Q. Who else do you have 1
A. We have Walker Honaker, Howard Powers, Charlie
Bowman, Luke Bowman, Ted Sutherland, Barlow Willis,
Stanford Mullins, Mattie Whitt, Will Bryant, James Elkins,
Elbert Whitt, Arlie Davis, Arland Fleming, Lem Vanover,
Bernard Tiller, J. W. Boggs, Ferrill Boggs, Thomps Boggs,
Elihu Sutherland, I{enova Stanley, Stant 1\{oore, D. W. V.
Smith, Roy Boswell, Dave Silcox, E. S. Counts, D. J. Hubbard,
Walter Hubbard.
Q. Do you know whether all of these people, or any of them,
have the right to take coal, or not?
.
A. No, sir.
Q. You are in the same shape as to these as you were with
the first ones?
A. Yes, sir.
Q. Now, you say I believe you didn't know these complainants were making claim to that coal under these two tracts?
A. Not until 18 or 20 months ago.
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Q. They had no duty to come to you and tell
you they were claiming the coal, did they Y
A. I had been there several times, and had been
~ associated with them and they never did mention
it to me, and the first time they mentioned it they
come to the office, but they didn't say anything when I was
there on the ground.
Q. And the reason they came was because you had put up
a claim to it 7
A. Not that I know of.
Q. Yon never did go to Bill Smith and tell him that it belonged to ·Clinchfield Coal Corporation, did you?
A. No, sir.
Q. Now, as a matter of fact, Mr. Bise, these complainants
sold the coal under the 48 acres to a man by the name of Lambert, didn't theyY
A. I don't know.
Q. And that is when you all started claiming it?
A. I don't know anything about it.
Q. Yon never heard about that?
A. I have heard since.
Q. And you and 1\ir. Rush told Lambert that the Company
was claiming it, didn't yon Y
A. I don't know that Mr. Lambert ever talked to me about
it.
Q. Yon know LambertY
A. Yes, sir.
Q. Yon mean he never asked you anything about it 7
A. He has talked to me several times since.
Q. Since this case was started he has told you
Dep.
they claimed it?
Deft.
A. Yes, sir.
page 163 ~ Q. And he further told you the Company went
to claiming it and be didn't 'vant to buy a law suit.
A. Of course the Company went to claiming it, so far as I
know the Company has always claimed it.
·
Q. Didn't you get the information to Lambert that you all
were claiming the coal and he said he didn't v.rant to buy a
law suit.
A. In fact, he had done had his dealings with these people
before I lrnowed anything about it.
Q. But he told you that?

Dep.
Deft.
page 162
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Ted Bise.
A. He probably did. I know after sometime he did talk to
me about it, and probably Mr. Rush too.
Q. And you know immediately after that trade fell through,
Mr. Smith and the other parties who are interested commenced talking about bringing this suit, and did bring the
suit?
A. I know they brought the suit. I don't know how much
time elapsed.
Q. That was after the Lambert trade was knocked in the
head?
A. It probably was.
Q. These complainants didn't have any more duty to tell
you they were claiming the coal than you had to tell them you
were claiming· it, did they?
A. Of course they 'vere claiming it on our deeds, and we
had it on our maps, and that is the records I go by.
Q. And the complainants are claiming under
Dep.
their deeds?
Deft.
A. I guess they are.
page 164 ~ Q. And they have as much right to claim under
their deed was the Company has to claim under
theirs?
A. I would not say that.
Q. And that answer pretty well sums up the attitude of the
Pittston Company.
A. And that is the reason we claim it is because we own it.
Q. You don't know whether you do or not, do you?
A. That is under our maps and deeds.
Q. You lo1ow where the Henry Powers house is, don't you 7
A. I don't know which one you call the Henry Powers
house.
Q. You know where Blue Bill I{iser lived, that is what
they called the Henry Powers place 7
A. No, I don't, I clidn 't kno'v that.
Q. You know where Blue Bill lived?
A. Yes.
Q. Is there a sign of an old old orchard there?
A. I believe on out from this house there is some old apple
trees.
Q. Is it not a fact that right at the house there is some
signs of old trees l
A. As to examining tl1e apple trees, I just don't know.
Q. Now, you went up there since this suit started and made
a right smart investigation of flie premises, didn't you 7
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D. B. Sproles.
A. Just in what way. I have been there several
times and made surveys.
Q. Didn't you go up there and make an investi~ gation and try to find out who built that house?
A. The Garland Smith house down in the gap Y
Q. No, sir, the Blue Bill Kiser house.
A. No, sir, I did not.
Q. What were you doing up there?
A. I was locating the place where the house was.
Q. If you had been up there as much as you say you have
you have seen that house lots of times?
A. Yes, sir.
Q. ·You knew where it was 7
A. Yes, I knew where it was.
Q. You say what you were doing there was to locate it?
A. That is true. I located it on the map, and also the old
Henry l{iser house.
Q. You didn't go up there making inquiries about who built
itY
A. No, sir, I didn't. It was immaterial to me who built it.
Just where it was 'vas what I was interested in.
Q. You say you claim it on account of your deeds. Whose
deeds are you claiming under Y
A. Of course, I 'vould have to read the deeds. I can't remember all these deeds.
Q. In your evidence, you are just going by what somebody
else has told you?
A. Of course I have read the deeds.
Q. Have you read all of the Clinchfield Coal Corporation
deeds?
Dep.
A. No, sir.
Deft.
page 166 ~ And further he saith not.
Signature waived.

Dep.
Deft.
page 165

The witness

D. B. SPROLES,
being by me first duly sworn testified as follows:
DIRECT EXAMINATION.
By Mr. Stuart:
Q. You are Mr. D. B. Sproles?
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A. Yes, sir.
Q. How old are you?
A. 30 years old.
Q. I believe you are employed by the Clinchfield Coal Corporation?
A. Yes, sir.
Q. What is your occupation?
A. I do the land surveying. Work at the land surveying.
Q. I show you defendant's Exhibit ·#36 in this case, and
ask you whether or not you have surveyed any of these lines
shown on this exhibit?
A. Yes, sir, I have.
Q. Which lines have you surveyed?
A. I have surveyed the lines, re-surveyed rather, the lines
of the 48 acres and I have surveyed part of the Henry I(iser
1120 acres.
Q. Which lines of the 1120 acres have you surveyed?
A. I have surveyed actually from the SouthDep.
east corner of the 1120 acres, Chestnut and Beech
Deft.
on a hillside, from that corner in a Northern
page 167 ~ direction along to the top of Sandy R.idge, which
is a Chestnut Oak on top of Sandy Ridge. I have
been on the land from corner A in a Northwest direction.
Q. Is that the Northwest corner of the 1120 acre tract?
A. Yes, sir.
Q. Starting at the Southeast corner where you say you
started, did you find any identifying objects at that corner?
A. Yes, I did. (Witness referring to his notes) At that
corner called for S. E. corner Chestnut and Beech, I found a
Beech and Chestnut both standing· and marked.
Q. Going on in a general Northern direction, what was the
next corner you could identify?
A. The next corner, I didn't find anything t.here.
Q. Is that the small. black oak corner?
A. Yes, sir. The next corner I found a 30 inch beech.
Q. Did you identify it as a corner tree?
A. Yes, sir. The next corner was a Chestnut Oak 10 feet
North of the top of the spur, marked and painted.
Q. What is the next corner?
A. The next corner I found a Chestnut 15 feet North of
Clabe's spur. There was a maple also called there, but the
1\{aple was gone.
Q. Go on to corner marked ''A'' on Exhibit #36?
A. The next corner was a Chestnut Oak on top of Sandy
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Ridge. The Chestnut Oak is standing, and there
are two black gum pointers still standing.
Q. What about corner "B", two Chestnut Oak
~ stumps 7
A. From there on that is the section I was
with l'Ir. Olinger on. We found two Chestnut Oak stumps.
Q. Did you identify them as a corner 7
A. Yes, sir. From the bearing and distance there we think
tl1at is the corner.
Q. They fitted the description of that cornerf
A. Yes, sir.
Q. Go on to corner " C"?
A. At that corner there was a beech and cucumber called.
We did not find the beech or cucumber.
Q. How about corner '' D''?
. .~. At that corner we found some rotten Lynn stumps, and
there were some Lynn sprouts growing there by a fence at
the foot of a hill.
Q. The Low Gap corner is next Y
A. We put a stake in on the North side of Low Gap, and
30 ft. East of the head of the hollow in the gap.
Q. Then corner marked "F" on Exhibit #36?
A. We found an 8 in. dog wood by a drain, 15 ft. W of
Shortt's branch.
Q. Did you identify it as the dogwood call?
A. Yes, sir.
Q. Then what was the next corner?
Dep.
A. The next one was the white oak.
Deft.
Q. ·You mean at the far Northwest corner 7
page 169 } A. Yes, sir.
Q. And you did not find timber along at these
intervening three corners?
A. No, sir.
Q. I believe from there on the deed just calls for stakes 7
A. Yes, sir.
Q. Is this Poplar corner here of the 48 acre tract, is that
also a corner of the Henry Kiser survey or not 7
A. It is not a corner of either, I don't think.
Q. In your opinion, Mr. Sproles, does this line of the 1120
acre Henry Kiser tract, as shown on Exhibit #36, correctly
reflect the description of that line in the deed 7
A. Yes, sir.
Q. Have you surveyed the 48 acre tract?
A. Yes, sir, I have.
Dep.
Deft.
page 168
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D. B. Sproles.
Q. In your opinion is the 48 acre tract, as shown on Exhibit
#36, correct according to description in the deed Y
A. Yes, sir, it is.
Q. I call your attention to defendant's Exhibit #37, which
is the map showing some portions of the Henry Kiser 1120
acre tract, and there are certain dates shown on Exhibit #37
on the mining portions. I believe you have made some investigation of their source of information as to the dates when
mining work was done as shown on Exhibit #37. What do
you find as to the time when work was commenced
at various points on Exhibit #37.
Dep.
Deft.
page 170 ~ Mr. Duff: This questions is objected to because it seeks to elicit evidence which is irrelevant and immaterial to the question at issue in this case.

A. The mining shown here on the Western portion of the
Henry Kiser tract 'vas operated under three different people.
Q. Are you speaking now from information obtained by you
from the Company's records?
A. Yes, sir. T·hey leased that operation to Peter Xenos on
12-1, 1918, as the Appalachian Coal Corporation, and they
operated from Dec.1918 throught to May 1921, then there was
18 months there is no record; then ,V. E. Wolfe took it over
on or about January 1923, and that was operated by W. E.
Wolfe from that time on until it was changed to Banner Collieries and they were actually in operation from January
1927 until September 19, 1928, and then the operation ceased.
Q. What records did you consult to get that information?
A. These were Mr. vV. D. Tyler's correspondence files.
Q. What was the character of the documents?
A. They were the actual letters or agreements, and also the
tonnage sent in by the parties for royalty purposes.
Q. Mr. Sproles, on Exhibit #37 there is a solid blue patch
near the Southwest corner of the Henry Kiser 1120 acre
tract and it has already been testified that that
Dep.
indicates where the pillars had been pulled. How
Deft.
did they get that coal out if you know, after the
page 171 ~ pillars were pulled Y
A.· Our records indicate that that was the first
w·ork in there, and it extended half way through the work.
Q. Half way through that whole area of work?
A. Yes, sir.
Q. Going towards the East Y
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A. Yes, sir., then this coal was pulled over here.
Q. You have pointed out now where you say there was an
opening about the middle of the old Kiser tract on Exhibit
#37?
A. Yes, sir.
Q. 'Vhen they got the coal out of that opening how did they
get on to where it was delivered?
A. I am not sure about that. There is an old road along
here, but I am not sure about that.
Q. Was it physically necessary for the coal to have been
hauled over the surface in some way to deliver it Y
A. Yes, sir, I would say it was hauled over the surface.
Q. Now, take these other various areas of workings lying
further on to the East and across the Soutl1ern part of the
Henry Kiser 1120 acre tract, what kind of mines are these Y
A. Truck mines.
Q. Do they operate fron1 surface openings in the outerop?
.l\.. Yes, sir.
Q. After they pull it out how do they get it away?
A. It is trucked awav.
Dep.
Q. On the surface Y •
Deft.
A. Yes, sir.
page 172 ~
CROSS EXAJ\'IINATION.

By Mr. Duff:
Q. Are you a Registered Engineer?
A. No, sir.
Q. What training did you have as an Engineer?
A. Just on the job training.
Mr. Stuart: For how long?
A. 13 years.

Q. You have testified here about some work that was done
on the blue patch on this map in 1918, do you kno"r personally
about that?
A. No, sir.
Q. You say you surveyed the 48 acre tract?
A. Yes, sir.
Q. What papers did you have when you surved that?
A. I had a copy of deed from John Powers to Wm. Kiser.
Q. Do you have that with you?
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D. B. Sproles.
A. I have just an office copy.
Q. That was deed dated March 24, 1881, is it not?
A. Yes, sir.
Q. From John Powers to Wm. Kiser!
A. ·Yes, sir.
Q. Now, where did you begin on that survey
Dep.
Deft.
on this map 7
page 173 ~ A. I ran that 48 acres at different times. I ran
the Northeast section at one time, and I ran the
Western section at a different time.
Q. How long did it take you to survey 48 acres f
A. There was other things come UP' in between that, I don't
know just how long.
Q. Where did you begin your survey f
A. I began one section at this corner, Chestnut Oak on a hill
side, marked "9" on the map.
Q. What is that call there?
A. Chestnut Oak on a hillside.
Q. What is the call?
A. N 47 37 W 20 poles to a Chestnut Oak.
Q. Then you went N 30 'V 28 poles to 2 Lynns f
A. Yes, sir.
Q·. Then N 30 W 36 poles f
A. Yes, sir, to Red Oak and Locust.
Q. Then you "rent North West 65 poles, did you find this
corner there Y
A. Yes, the corner of the Red Oak and Locust, at that
corner I found a Red Oak stump and a fallen Locust.
Q. Did you find the beech at the next corner?
A. No, sir.
Q. Then you went N 9 W 57 poles to a Locust, is that right?
A. Yes, sir, there was a Locust call.
Q·. Did you find the Locust?
Dep.
Deft.
A. No, sir.
page 174 ~ Q. Then you went S 34 W 38 poles?
A. Yes, sir.
Q. That was to Chestnut on a spur Y
A. Yes, sir.
Q. Did you find that corner f
A. No, there was no Chestnut there.
Q. You don't know whether you got to the right place or
not?
.A. Not as far as the timber was concerned.
Q. Read the next call?
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A. S 30 E 33 poles to Chestnut Oak on spur, corner to the
Henry Powers land.
Q. How many lines did you run with the Henry Powers
land?
A. I imagine just one.
Q. Why would you imagine that?
A. I don't know. I am not familiar with the Henry Powers
land in there.
Q. Well now you are a land surveyor, Mr. Sproles, and if
you are surveying a tract of land and you put it down in your
notes, you put it down "corner to the Henry Powers land",
·what would that indicate as to who owned the land f
·A. That would indicate that you thought he owned the land.
Q. Now we get on down to the next line, S 8 W 20 poles to a
Chestnut stump, that is still following the Henry Powers
line.
A. I presume it is.
Dep.
Deft.
Q. Did you find the Chestnut stumps T
page 175 ~ A. No, we did not.
Q. The next line is S 35 E 36 poles Y
A. Yes, sir.
Q. To a Chestnut on a spur Y
A. Yes.
Q. Did you find the Chestnut on a spur?
A. No, we did not.
Q. Then the next line is S 11 W 80 poles to a poplar?
A. Yes, sir.
Q. That is still with the Henry Powers land Y
A. I suppose so.
Q. Then the next line is S 20 E 32 poles Y
A. Yes, sir.
Q. Where does it say it goes to?
A. To a Chestnut on a spur, corner to the old Powers survey.
Q. What would that indicate to you as a surveyor, Mr.
Sproles. Is that on the map Y
A. Yes, that is #6.
Q. If you were putting that down in your notes would that
indicate there was a Powers survey to that corner there?
A. It is not very specific. It did not say which Powers.
Q. It shows some PowersY
A. Yes.
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D. B. Sproles.
Q. Are you familiar with Exhibit #36?
A. No, sir.
Q. You didn't make this map?
r A. No, sir.
Q. It does show John Powers here?
A. Yes, sir.
Q. And does John Powers run down and hit this line here f
A. No, sir, not according to the map.
Q. How much does it lack Y
A. This map indicates 60 feet.
Q. You were not lacking the corner there, were you Y
A. No, sir, with this particular corner here. At this particular corner here there was a Chestnut there.
Q. There has not been any chestnuts in this country in 40
years, has there ?
A. The tree is still standing there.
Q. That would indicate that the John Powers land ran over
there 60 feet further than you have put it on this map?
A. I didn't put it on the map.
Q. If it went to a Ppwers corner?
A. I gather there was two different Powers in there.
Q. What other Powers do you have in mind?
A. This 48 acre deed, and with his line reversed, that only
comes over to this place here.
Q. Is this in reference to the Henry Powers or the John
Powers line Y
A. I don't know.
Q. You would think it was Henry or John one?
Dep.
A. Yes, that is the only two Powers that were
Deft.
there.
page 177 ~ Q. Henry Powers did not own this land surrounded by the yellow line, did heY
A. I am not familiar with the Henry Powers property.
Q. You say you found one corner which had been marked
and painted-do you think it was the original call called
for?
A. Yes, sir, I think it was.
Q. How big trees were they?
A. They were pretty good sized trees. They had an ax
mark. I would say the paint was put on later, but the ax
marks are very old weathered marks.

Dep.
Deft.
page 176
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Thos. H.

Oli'l~ger.

RE EXAMINATION.
By Mr. Stuart:
Q. Judge Duff has asked you whether you put Powers line
in your field notes unless it was your opinion that this land
belonged to Mr. Powers!
Mr. Duff: I didn't ask him if he put it in his notes.

Q. Did you know anything more about the Powers property
except what the calls in the deed state Y
.A. No, sir.
RE-CROSS EXAMINATION.
By Mr. Duff:
In view of that last question by counsel for defendants, counsel for complainants state that this
~ man was put on as an expert witness. I asked him
if he put it in his notes that that was a corner to
the Henry Powers land what that would indicate, and he said
it would indicate that he thought it was the Henry Powers
land.
Dep.
Deft.
page 178

Mr. Stuart: Counsel for defendants state that you were
asking a question which it would be up to the Court to decide.
Counsel is ignoring witness' answer that he did not know anything except what was in the deed he was surveying by.
Mr. Duff: Of course this man don't know anything about
it. I will admit that.
And further he saith not.
Signature waived.
The witness

THOS. H. OLINGER,
recalled for further cross-examination:

By Mr. Duff:
Q. Mr. Olinger, you have testified in this case before?
A. Yes, sir.
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Thos. H. Olinger.
Q. I believe that you drew this map here which is marked
"Defendant's Exhibit #36Y
A. Yes, sir.
Q. You drew the lines of the John Powers surDep.
vey and also the Henry Kiser survey Y
Deft.
A. Yes, sir.
page 179 ~ Q. What paper did you have when you drew
this map of the John Powers tract Y
A. I had access to the description in the set-up deed of
1874 from Shade Williams to John Powers.
Q. That appears in the records of Buchanan County in
D. B.k p. 58, does it not, and in the records of Dickenson
County in D. B ...... , I do not know what that is, he does not
have it on here.
Q. Where did you start on this deed on this map here Y
A. I don't remember where I started. I do remember that
it did not plot well at all, at least a part of it didn't.
Q. There is a corner up here that is referred to as large
White Oak on the West Bank of Frying Pan creek. That is
supposed to be a common corner, is it not¥
A. That is my understanding.
Q. That call in the John Powers deed called for a definite
corner, didn't it?
A. May I see a copy of the 1874 deed Y (hands witness deed)
My impression of this deed at the point where I have
marked White Oak, the John Powers deed calls for two white
oaks near Shortt's Branch.
Q. Now this is supposed to be Frying Pan creek on the map Y
A. This is Shortt's Branch.
Q. But the corner is on Frying Pan Y
Dep.
A. Yes, sir, but not far from Shortt's Branch.
Deft.
The deed does not show it is on Shortt's Branch.
page 180 ~ Q. Were you going up this way Y
A. J\.Ir. Duff, it does not matter where you start
if it is a good survey you can start any way you want to.
Q. "\Vhat were you doing!
A. I pulled both way.
Q. Now on the n1a.p here it shows "crossing Shortt's
Branc}J.' ', the next call would be N 44 poles to two hickorys Y
A. Yes, sir.
Q. As a matter of fact on the map that is directly North?
A. Well, 1\fr. Duff, the description says due North, what is
wron~ with that.
Q. Now your next call is North 49 "\V 64 poles y
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A. Yes.
Q. And it says to two dog woods in the hollow, is that this
point here!
A. Yes, sir.
Q. Now Shortt's Branch runs down this way and empties
into Frying Pan creek Y
A. Yes, sir, that is my understanding.
Q. Now the next call goes 19 E 22 poles. How did it cross
Shortt's Branch Y
A. Mr. Duff, I have.been worried over these things for 50
years. I mean inaccuracies in the names and places.
Q. That just goes to show that these old deeds
Dep.
were very inaccurate?
Deft.
A. Yes, sir.
page 181 ~ Q. That is the point I wanted to bring out here.
A. It is barely possible that frying pan creed
could have been Shortt's Branch, because it crosses it, and
it does not cross Shortt's branch.
Q. I will ask you to locate this point on the map, S 80 W 21
poles to black walnut Y
A. At that point here I have my figure #7 on this map.
Q. And you were going from down l1ere?
A. Yes, sir.
Q. That was S 80 \V 4 poles on one place Y
A. Yes, sir.
Q. N o'v on one of these deeds it shows 21 poles does it not.
On the Buchanan County deed it show·s 21 poles?
A. Yes, sir.
Q. And in the one you platted it fron1 it shows 4 poles Y
A. Yes, sir, I platted it four poles.
Q. And you don't know which one is correct Y
A. I am working on something like that to-day.
Q. I don't think what you are working on to-day has anvthing to do with this. But when you have 21 poles one place
and 4 poles the other, you don't know which is correct.
A. No.
Q. Now, you ha.ve this call. N 38 \V 27 poles to a Chestnut
Oak, is that this line?
A. It couldn't be over there because there is a line N 55 W.
Q. The Bucl1anan County deed shows N 38 W
Dep.
27 poles, does it not Y
Deft.
A. Yes.
page 182 ~ Q. If that had been N 38 'V 27 it would have
come down hereY (indicating on map)
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A. No, sir, up here. (indicating)
Q. So that indicates that when you are surveying from these
old deeds it is more or less guess work Y
A. Not all of them. Some of them can be.
Q. And it is hard to tell now where the John Powers line
was and where the Henry Kiser line was originally?
A. I 'vould not say that.
Q. There is some discrepancies, you can admit that 1
A. ·Yes, sir, but that does not prove it is entirely wrong.
Q. Here is a certified copy of that survey, taken from the
records of Buchanan County. I will ask you if you will file
that with your depositions marked ''Exhibit Thomas H.
Olinger #1"?
A. Yes, sir.
Q. Here is certified copy of the deed on record in Dickenson
County, I will ask you to file that marked "Thomas H. Olinger
#2?
A. I will.
RE EXAMINATION.
By 1\fr. Stuart:
Q. When you were on the stand before there
Dep.
was one question I inadvertently failed to ask you
Deft.
about your Exhibit #36. Did you indicate on that
page 183 ~ map the location of the Wm. P. Kiser house?
A. I had it down here.
Q. You have pointed out a black square mark on the map,
which is located near the South line of the Wm. P. Kiser 94
acre tract, and is marked "Wm. P. l{iser House'', is that the

location~

A. That is right, it is.

RE-CROSS

EXAJMINATION~

By Mr. Duff:
Q. Have you been to that house where the Wm. P. Kiser
house stood?
A. I have been where it was supposed to have been, it is
torn down now?
Q. It burned down, didn't it?
A. Yes, sir, burned down.
Q. When were you there 7
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Walter Lee Rush.
A. Probably two years ago. Mr. Rush was with me, I don't
remember the exact date.
Q. What were you doing there 7
A. We had a crew of men there running a tie line to locate
the place where this house was.
Q. Was that after this controversy arose?
A. Yes, sir.
Q. And you wanted to fix the location of the
Dep.
house?
Deft.
A. Yes, sir.
page 184 ~ Q. I believe there was part of an old chimney
there?
A. Yes, sir.
Q. And wasn't there the remains of an old orchard theret
·A. Yes, sir.
Q. Trees very oldY
A. I would not oe able to say about that, but there is the
remains of an old orchard there.
And further he saith not.
Signature waived.

WALTER LEE RUSH,
recalled for further examination:
By Mr. Stuart:
Q. Mr. Rush, I ask you to refer to page 15 of defendant's
depositions in this case where you were testifying, and beginning with the first question at the top of the page, you were
asked:
Q. You are claiming the Bonnie J{iser land through John
Powers?
A. Yes, if you trace her title back it goes back to John
Powers.
Q. And that is land yon are claiming Henry Kiser owned
at one time?
A. Yes, that is right.''

In reading over the copy of your depositions you told me
you "\\"'anted to make some explanations about these answers.
A. I think that I made the explanation I wanted to make
probably later on in my testimony, but the Bonnie Kiser tract,

,.
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only a portion of it was owned by Henry Kiser
at one time. My answer might indicate that Henry
Kiser owned it all, when, as a matter of!act the
r deed he had only covered a portion of the Bonnie
Kiser tract.
Q. You are talking now about the inter-lock between the
John Powers and Henry Kiser land, which is shown in white,
cross-hatched in brown 7
A. That is right.
Q. And as I understand you, the Bonnie 1\::iser or Elzena
Kiser line under the John Powers title runs there across the
Henry Kiser line?
A. Yes, sir, it does.
Q. And what you are referring to or claiming is that this
was land that Henry Kiser owned at one time you are talking
about the part ~f the West side of the Henry Kiser line, and
within the interlock?
A. Yes, sir, that is right.
Q. Now, that land that you are talking about there, is that
a surface tract or a mineral tract Y
A. A surface tract.
Q. That is the Elzena Kiser land was a surface tract?
A. Yes, sir.
Q. And the persons on the Henry Kiser side of the Henry
I\::iser line in that interlock, is their claim a surface claim?
A. It is.
Q. Now, on page 26 of your deposition, down near the bottom where you were talking about a deed from
Henry Kiser to Ephriam Kiser, containing the
Dep.
Deft.
67 acres, you state you have information that part
page 186 ~ of it was owned by Aubrey Kiser and part by
Ethel and Bradley Powers, are you still talking
about this same interlock Y
A. Yes, sir.
Q. And are you still talking about the surface title f
A. Yes, sir.
Q. Now, on page 36 about two-thirds of the way down the
page, you were asked :
.

Dep.
Deft.
page 185

''Q. ·And these people instituted the suit when they found
out you were claiming
the coal
under· the 48 acres Y''
.
..
And you answered ''Yes''. You told me you would like to
make some explanation about that?
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Walter Lee Rush.
A. The only explanation I wanted to make about that was
this-these people had discussed their claim with me some two
or three times before the institution of this suit, and sometime
before the suit was instituted I told them that the Clinchfield
Coal ·Corporation claimed this coal which is in controversy in
this case.
Q. Did you mean to say that at the time they instituted the
suit was the same time they found out the defendant's were
claiming the coalY
A. No, I didn't mean they happened at the same time.
Q. Do you know when the complainants found out the
defendants were claiming this coal?
A. No I can't say that I can answer that.
Q. That is something they would be more apt
Dep.
to know than you Y
Deft.
A. Yes, sir.
page 187 ~ Q. I hand you the original court file from the
Circuit Court of Russell County, in the chancery
suit of J. P. Kiser, Guardian v. Morgan T. Kiser, et al,
chancery file #2581, and I hand you the original bill and
answer in that case and will ask you to file copies of these
papers as Exhibits 38A and 38B Y
A. I will do so.
Mr. Duff: Objection is made to the filing of these papers,
because the complainants 'vere not parties to that suit, and
because it is not shown that W. P. Kiser, whose answer is
filed there by a member of the Clinchfield Coal Corporation's
counsel knew anything about what was in the bill, or that he
was consulted at all, but thought the only interest he had in
that little tract of land of 56 acres is all he was making answer
to, if he was making any answer at all.
Mr. Stuart: The purpose of the defendant in filing Exhibits .. A and .. B is to bring into the present record the
following scentence from the original bill in the J. P. Kiser
suit:
''The .said Henry Kiser in his life time owned a large tract
of land, supposed to contain about 1148 acres, lying partly
in Russell County and partly in Dickenson County, Virginia.
By deed dated Dec. 9th, 1887, recorded in Russell County D,
B. 23 p. 548, the said Henry Kiser and Leah Kiser, his wife,
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W a.lter Lee Rush.
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sold and conveyed the minderal under said tract of land to
Tazewell coal and Iron Company. During his life time the
said Henry Kiser conveyed portions of the surface of said
land to some of his children, and he also left a will, by which
he devised to others of his children several tracts out of that
portion of the original tract of which he died seized.''
And to bring into the record that part of the Answer to
the original bill made by respondents W. P.
Dep.
Kiser, and others, as follows:
Deft.
page 188 ~ ''These respondents, reserving to themselves
the benefit of all just exceptions to said bill, for
answer thereto say that they believe the statements therein
made are true''.
The original bill was filed Sept. 5, 1911, and the answer was
filed Sept. 20, 1911.
Mr. Duff: Further objection is made because there is no
evidence introduced to show that W. P. Kiser, or any of these
defendants, ever employed F. 1\f. Kelly as counsel to file an
answer for them.
Will you admit that at that time C. C. Burns and F. M.
Kelly were partners'
Mr. Stuart: If that question is addressed to me, I was not
a member of the bar at that time and did not represent
Clinchfield Coal Corporation at that time. However, if I may
be permitted to supplement my answer, I will say that I have
known Mr. F. M. l{elly quite well in recent years, and I have
known his reputation as a lawyer is very high, his standing is
very high, and without any evidence to the contrary I would
say that the Court would presume he would not file an answer
in a suit for persons w!1ere he did not have their authority
to do so, or did not represent.
Q. Mr. Rush, you previously in testifying in this case filed
certain Dickenson County records of land assessments relating
to the land concerned in this case in the name of Tazewell
Coal & Iron Company, have you any further records relative
to the taxation of these lands, and if so what are they?
A. I have examined the Land Book in the Clerk's Office
of Dickenson County, Virginia, for the year 1900 and up to
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Walter Lee Ru-sh.
the year of 1943 to ascertain if I could find an asDep.
sessment for this 1120 acre tract of land, and in
Deft.
whose name it was assessed, and I found such an
page 189 } assessment except for the years 1901, 1901, and
1931. For the years which I have named I did not
:find the books for these years.
Q. For the year 1900 the Tazewell Coal & Iron Company
was assessed for 1120 acres of coal in the Sand Lick Magisterial District. The Tazewell Coal & Iron Company is assessed
for the years 1902, 1903, 1904 for the same number of acres
in the same district. For the year 1905 the Dumps Creek
Coal Company and Wilbur L. Moorman were assessed for
1120 acres of mineral in the Sand Lick Magisterial District.
For the years 1906, 1907 and 1908 the Clinchfield Coal Corporation is assessed for a one-half interest in 1148.78 acres.
And commencing with the year 1910 up to the present time
this Henry Kiser tract has been assessed in the name of
Clinc.h:field Coal Corporation on some of the assessments, and
on some of the assessments it appears as 1148.78 acres. Prior
to the year 1930 all of the assessments in the name of Clinchfield Coal Corporation were in Dickenson County, commencing
with the year 1930 the tract was divided and 611.78 acres is
assessed in Dickenson County, and 537 acres is assessed in
Russell County, and that is the way the assessment stands
to-day.
Q. You say all of these assessments are assessments of this
Henry Kiser mineral tract which we are concerned with in
this case. Do I understand you to say that Y
Dep.
A. Yes, sir.
Q. Can you account for the stated difference in
Deft.
page 190 } acreage, from 1120 acres to the larger amounts Y
A. Yes, sir, the 1120 acres is the acreage called
for in the deed from Henry Kiser to Tazewell Coal & Iron
Co., and some of the later deeds show it to contain 1148.78
acres.
Q. You mean the conveyances between Tazewell Coal and
Iron Company deed and Clinchfield Coal Corporation Y
A. That is correct.
Q. Have you any records of the payment of the taxes under
these assessments?
A. I have no records, and have not looked for any records as
to· the payment of the taxes, but I personally know that since
the year 1943 all the taxes assessed in the name of Clinchfield
Coai Corporation have been paid. I do not believe that I
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have ever found any delinquent taxes in the name of Clinchfield Coal Corporation.
Q. You mean prior to 1943 f
A. Yes, sir.
Q. Since that time, do you have knowledge of the payment
of taxes by Clinchfield Coal Corporation?
A. Yes, sir, since 1944 I have paid the taxes myself, and I
have also listed the property for taxation for each and every
year since I became Land Agent.
Q. I believe before you became Land Agent you were a
practicing Attorney?
A. I was.
Q. You still have your law license and still
Dep.
Deft.
practice law at time?
page 191 ~ A. I still have my law license, but I don't practice very much. I do some work for the Clinchfield Coal Corporation at times.
Q. In your experience as an attorney have you had occasion
to examine deeds to lands in the coal bearing areas?
A. I have in Dickenson County. I have not examined very
many deeds in adjoining counties. I have had a lot of experience in examining deeds in Dickenson ·County, because I have
done a great deal of abstract work there.
Q. Without committing yourself for any particular number,
could you say you have examined hundreds of deeds conveying land which contained coal f
A. I have.
Q. What is your experience from your examination of these
deeds as to whether it was a frequent occurrence in a deed
conveying surface to omit the mineral reservation?
Mr. Duff: Objection is made to this question because irrelevant and immaterial, inadmissible for any purpose anyway
you look at it, as to what this man's observation has been in
examining deeds.
A. In my experience in examining titles and examining
deeds, I find it very frequently happens that if you are
examining deeds to surface land there will be deeds in the
chain of title that do not except the mineral.
Mr. Duff: Motion is made to strike out the answer because
it has no bearing on this case. Any isolated deeds he may
have found not in proper shape have no bearing in this case.
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Dep.
Deft.
page 192}

(

Q. Mr. Rush, you testified when you were on the
stand before regarding the defendant's, Clinchfield Coal Corporation, policy to permit residents of the surface to take house coal without permission, and without any
charge. Does the existence of that practice on the part of the
defendant depend in any way on whether the particular deed
reserves to the resident of the surface the particular right to
take house coalY
A. It does not.
Q. Would it be a fact that the surface residents are granted
that right as a matter of policy whether there is anything in
the deeds granting it or not Y
A. That has been the policy of the Company since I have
been Land Agent, and has no reference to what might or might
not be in the deeds.
CROSS

EXA~IINATION.

By Mr. Duff:
Q. The Pittston Company does lease a lot of surface land?
A. Yes, sir, we have a good many leases.
Q. And these leases are prepared in your office?
A. Yes, sir.
Q. Is there a provision in these leases that they will be
allowed to use house coalY
A. I do not believe there is, but to be sure I had
Dep.
better look at them.
Deft.
Q. And if that provision is not in there you do
page 193 } not let them get house coal?
A. No, sir, that has nothing to do with our lease.
The people I have been talking about getting house coal is
'vhere they own the surface and we own the underlying
mineral. It has nothing to do with the leasing because these
people own the surface themselves, they do not lease it from
us.
1\Ir. Duff: Without making any question about the payment
of these taxes we are looking about, because I am sure Mr.
Rush has loolmd up these taxes, but I do move to strike out all
the evidence because irrelevant and immaterial, and has no
bearing in this cause, because it would make no difference who
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paid the taxes. You cannot acquire title to property by paying
taxes on somebody else's land.

Q. Now, you are talking about your examination of deeds
in Dickenson County, and that you had found a number of
cases where the surface was conveyed and the mineral belonged to somebody else, and they failed to put the exception
in the deed?
A. That is correct.
Q. What does that have to do with this case?
A. I don't know 1Yir. Duff, I will let the attorneys argue
that.
Q. You had in mind the deed from Wm. P. & Pheobe Kiser,
didn't you?
A. I do not know.
Q. If you find places where the man owned the
Dep.
Deft.
coal and the land what does he mean when he expage 194 ~ cepts the coal, that means he is going to keep the
coal, doesn't it?
A. If the man owned it in fee and excepted the coal that
would leave the coal title in him., but if he only owned the surface and then conveyed it and made a coal exception that would
mean he had already sold the coal.
Q. And if he was making a deed and didn't except the coal
you would think the coal went with the land?
· A. That would depend on whether he owned it in fee or only
owned the surface.
Q. And if Henry Kiser had sold this land to I-Ienry Powers
and then made a. deed and did not except the coal, what would
that indicate to you?
A. I would want to qualify that by saying that if he made a
deed after he had already sold the coal on it it would not make
much difference whether he excepted it or did not except it.
Q. It would make a difference if he sold the land before he
sold the coal?
A. I don't believe I understand that.
Q. You understand that Henry Kiser had sold this 94 acre
tract of land to Henry Powers t
A. I don't kno'v exactly how you claim it.
Q. And you know it was assessed in his name?
A. No, I don't know that.
Q. Getting back to this 48 acres, Mr. Rush, you are pretty
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well acquainted with the title to all of this land of
Dep.
Henry Kiser, are you not?
A. I have seen a great deal of it.
Deft.
page 195} Q. Who owns the surface of the 48 acres V
A. I believe one of Garland Smith's sons owns
it.
Q. How did they get title to it?
A. They got it from Garland Smith.
Q. How did he get title for it V
A. He has conveyance from Wm. P. Smith.
Q. Where did Wm. P. Smith get itY
A. He got it from John Powers.
Q. If he got the surface from John Powers who got the coal
from him?
A. I don't know about that, Mr. Duff. That may be a good
deal of what this suit is about.
Q. You do not deny that W. P. l{iser got possession of the
48 acres?
A. The Company is not denying that. I do not know anything about Wm. P. Kiser getting possession of it. All I
know about it is what has been testified to in this case.
Q. The only evidence that has been testified to is that he
did?
A. Whatever has been testified to, I guess they have
stated.
Q. You won't admit to anything will you, Walter Lee?
Q. You say you discussed this matter of the ownership of
the coal with the Smith heirs two or three days before the
suit was instituted. When was that Y
Dep.
A. I won't say exactly, but I would say within a
Deft.
period of 18 months.
page 196 ~ Q. Do you remember when they were on a trade
with a man by the name of Lambert to sell him the
coal?
A. I remember what Lambert told about that.
Q. He came to you and inquired about that?
A. Yes, sir, he told me he had an ~ption.
Q. And you told him the Company owned it?
A. Yes, sir, I told him the Clinchfield Coal Corporation
claimed the coal on the 48 acre tract. I don't believe he said
anything about the coal on the 94 acres.
Q. How long after that was it that W. P. Smith and some
of the rest of them came to you about it?
A. It was along about the same time.
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Q. Just about the same time that trade was broken up you
found out they were claiming the coalY
A. I don't think that was the first time they had talked to
me. I think they had talked to me about it before Lambert
talked to me.
Q. Well, 1\fr. Rush, you all knew that these complainants
had deeds which covered the coal under those two tracts of
land all the time Y
A. I knew it a year or more before this suit was brought. I
would say a year, or maybe longer, because after I talked with
the heirs of Garland Smith I looked at the deeds myself, and
undertook to find the· deeds, and did find the
Dep.
deeds.
Q. And you found it just like they said it was?
Deft.
page 197 ~ A. I found the deeds that have been offered in
evidence here.
Q. When you found this out, why didn't the Company take
some steps to quiet their title?
A. I don't think I can answer that. I think probably they
would have if it had gone on. It was a matter that would have
been submitted to the General Counsel, and they would have
taken his advice.
Q. And the Company has had knowledge that these people
have had title papers to this coal for over 50 years Y
A. I cannot answer that.
Q. You have abstracts which show this adverse claim 0/
A. The abstract shows that, but so far as I know, I don't
know whether they considered it seriously or not.
Q. This was a cloud on their title?
A. I do not know whether they considered the claim enough
to consider it a cloud on their title or not.
Q. You know now it is a cloud, don't you Y
A. I can't say.
Q. But the Company during all these 50 years had never
taken any steps to remove the cloud on their title?
A. Until this suit was brought I do not know of any action
being taken by either side about this. Either the Garland
Smith heirs or the Clinchfield Coal Corporation.
Q. You all are not claiming the surface on the
48 acres 7
Dep.
Deft.
A. We do not.
page 198 ~ Q. But that is covered by your Henry Kiser
deed?
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A. The Henry Kiser deed is not a surface deed, it only
conveys mineral.
And further he saith not.
Signature waived.

•
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A Copy-Teste:
H. G. TURNER, Clerk.
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