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~SON, McPHERSON, 
SUMMERS, WOO!) 

6 BISHOP 
~TTOANEYG AT LAW 

~AUNTON, VIRGINIA 

84401 

MOTION FOR JUDGMENT 

The plaintiff demands judgment against the defendan s, 

jointly and severally, on the grounds and in the amount he ein-

after set forth. 

1. On May 19, 1975, plaintiff was a passenger in a 

vehicle 0wned and operated by the defendant, Roy C.· Swishe • At 

the t~e aforesaid, said vehicle was being operated in a n rtherl 

direction on Robin Hood Road in Augusta County, Virginia a its 

interesection with Norwood Avenue. 

2. At the tfme and place aforesaid, the defendant, Dana 

Sue Craun, was operating a motor vehicle in an ~asterly di ection 

on Norwood Avenue in Augusta County, Virginia, at its inte sectio 

with Robin Hood Road. 

3~ At the tfme and place aforesaid, the defendant, Roy 

c. Swisher, operated his vehicle in a careless, reckless 

negligent manner, causing it to collide with great force a d 

violence with the motor vehicle operated by Dana Sue 

4~ At the time and place aforesaid, Dana Sue 

operated her·mo~or vehicle in a. careless; reckless 

mann~r, causing it to collide with great force and violenc 



iON. McPHERSON. 

IMMERS, WC.~D 

6 BISHOP 

TORNEVS AT LAW 

AUNTON0 VIRGINIA 

8.&401 

ith the motor vehicle operated by Roy C. Swisher, 
I 

I 

5. As a direct and proximate result of the joint i 
con-~ 

urrent negligence of each of the said defendants, plaintiff was I 

aused to sustain serious and permanent injuries, has been p event4 

d from transacting her business, has suffered and will cont·nue td 
I 

suffer great pain of body and mind; has sustained permanent . b. I. 1.sa 1 iJ.ty, 

eformity and loss of earning capacity; has incurred and wil 

in the future medical and other related expenses in an to b 

cured 0~ said injuries. 

WHEREFORE~ plaintiff demands judgment against fenda ts 

and each of them~ jointly and severally, in the sum of EIGH -FIVE 

THOUSAND DOLLARS ($85,000.00) and costs. 

BEULAH L. SWISHER 

By Counsel 

Nelson, McPherson, Summers, Wood & Bishop 

B ~74£~ ~~ lLI ~ 
Y.~~~-/~~~·~~--------------------P.-0. Box 1287 

Staunton, Virgini~ 24401 

24401 

002 
- Filed in the Clerk's Office of the Circuit Court of Augu.sta County. 

the /0 ~ay of 7/'u~J .· 1922 
Writ Tnx $ /.5':~o Tc~?( 
Fee .,;3~, ~ ~ -J------~-~----.... Clerk 
Total Paid $!z' :,-; eJ eJ e/1)44&--< __, e{?..,>f:~-.V D. C. 



LAW OFFICES 

MBERLAKE, SMITH, 
rHOMAS & MOSES 
ITAUNTOI, VIRGINIA 

GROUNDS OF DEFENSE 

The grounds of defense of the defendant, Roy ..... 

to a motion for judgment filed in the Circuit Court of 

County, Virginia, by the plaintiff, Beulah L. Swisher: 

1.. This defendant denies each and every material 
• 
tion of the plaintiff's motion for judgment. 

2. This defendant denies that he was guilty of 

acts of negligence that proximately caused the accident 

of. 

3. This defendant says that he and the plaintiff 

engaged in a joint enterprise at the time and place of sa 

accident and that the plaintiff is therefore barred from r 

against him. 

4. This defendant says that, at the time 

said accident, a principal and agent relationship existed 

him a~d the plaintiff and that the plaintiff is therefore 

from recovery againt him in this action. 

s. This defendant denies that the plaintiff was i 

her, 

ta 

act o 

of 

and damaged in the manner and to the extent alleged in sa· motio 

for judgment. 

Respectfully submitted, 

ROY C. SWISHER 

BY COUNSEL 

003 



- 2 -

Timberlake, Smith, Thomas & Moses 
l//{IL (?;/. J .~ ~ <' ·:~ 

By /.· flt 7 (;f,t(t/f«c:-~1 --~ 
P.'O. 'Box 2566 ' 
Staunton, Virginia 24401 

p.d. 

Copies mailed to Thomas H. Wood, Esquire, Nelson, 

summers, Wood & Bishop, P. o. Box 1287, Staunton, Virgini 

and Harrison May, Esquire, 1 Lawyers Row, Staunton, Virgi ia, 

this 24th day of May, 1977. 

· Filed in the Clerk's Office of the 
Circuit C~urt of Augusta County 

12la. ... , _.;<__-'), /?72-
Teste:' 0 ' 
~.t&h2j4 £ .6~ :Cik. 

~ 

004 

, 



·, 

1. 

2. 

3. 

selection.) 

(Opening 

4. Presentation 

5. 

6. 

and sworn, and 

by counsel.) 

7. Dir·ect Examin·ation b 

8. 

9. 

Q. Mr. Dodson, name and you 

10. 

11. 

• A. J. Trooper with the Vi~ginia Sta 

Q. you been with ·the State Police? 

. 12. ears, the first of November . 

13. Q. All right, sir; and were you on duty on May nineteen 

14. 1975? 

15. A. Yes, sir, I was. 

16. Q. Did you investigate ·a collision of two automobiles a 

17. the intersection of Norwood Road and Robin Hood Road 

18. A. I have Route 1415 and 1410. I think that's the same 

19. location. 

20. MR. TIMBERLAKE: I can't hear you,, Mr. Dodson. 

21. A. I have Route 1415 and Route· 1410, which I think is 

22. same location. 

23. Q. All right. On the date that I asked you about, did ou 

24. investigate a collision of two vehicles, driven, one by 

()()5 (],url ~rlbuJ ServL1 
32 GRAHAM STREET 

1 

HARRIBDNaURD. VIRGINIA :I:IBD1 

I 
I • 
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\. 

\. 

. : 

DIRECT (WOOD) - DODSON 

1. Mr. Roy Swisher, and one by tfr.s. Dana Craun'Z I assun~e 

2. her name would have been Dana James at that time. 

3. A. Dana James, at that time; yes, sir. 

4. Q. At this . Describe, if you would • • . Well, wha 1.. ti1Il e 

5. did you arrive? 

6. A. I arrived at eight-fifty p.m., and received the call at 

7. eight twenty-five. 

8. Q. All right, sir. l.fuat was the condition of the highwc1y? 

9. A. It was on a . . • well, I have a curve, level. It WclS 

10. • more of a grade coming dol~ through on 1410, I belie,7e it 

11. is, that runs across 1415. And ... 

12. Q. Do you know what street Number 1410 was--what the name 

13. of it is? 

14. A. No, sir, I do not. l-Ie just use route numbers, and dc~n't 

15. use the names. 

16. Q. All r~ght. 

17. A. The surface was dry; there were no defects in the ro!dwa~ 

18. there was no traffic control. It was a residential 

19. district. I have darkness, street or highway lighte~. 

20. The weather was clear, and it was blacktop surface. 

21. Q. All right. Mr. Dodson, you say it was 1410 and 1415. 

22. What was the topography of· 1415? Was it flat, or hilly, 

23. - or curved, or what was it? 

24. A. As I recall, 1415 is pretty flat going through that 

I 

006 eourl ~rlbuJ s~rvlu. 
~2 GRAHAM STREET 

HAAAISQN8UAD. VIRGINIA 33801 



' . 

I 

DIRECT (WOOD) - DODSON 3. 

1. intersection there. It's a slight grade·probably. 

2. Q. All right, sir. And what highway, or route number, as 

3. the Swisher car on? 

4. A. 1415. 

5. Q. · Okay. And what .•. How was 1410? Was it flat, or was 

6. it . • . what? 

7. A. 1410, in the direction that Mrs. Craun's vehicle wou d 

8. have been traveling, would have been dQwngrade, comi g 

9. down into the intersection. 

10 • II Q. Where were the cars when you got there? 

ll. A. Mr. Swisher's vehicle was partially into the interse tio , 

12. and Mrs. Craun's vehicle had been knocked around and 

13. headed back in the opposite direction from the way i was 

14• heade~. 

15. Q. Did you make any measurements of any kind? 

16. A. No, sir, I did not. 

17. 

18. 

19. 

20~ 

21. 

22. 

did you observe on the cars? 

A. The damage 

grille, and 

dollars 

had 

($300.00) damage to the right rear 

23. Q. What type of car was Mrs. Craun driving? 

24. A. A 1968 Volkswagen. 

007 ~Joan ~rlbuJ ~rv~ 
32 GRAHAM STREET 

HARAIBONBUAD 0 VIADINIA 22801 
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DIRECT (l~OOD) - DODSOU 

1. is the approximate distance from the right 

2. 

3. 

4. 

5. 

6. 

the headlight, on the Volkswagen--a '68 Volk 

to rear fender? 

A. No more twelve to fifteen feet, 

Q. Did you • 

arrived? 

1. A. I really 

8. 

9. 

Q. All right. 

A. Yes, sir; both drive 

10. Q. You did talk 

11. A. Yes, sir. 

12. Q. lfuat 

Swisher 

driver? 

scene. 

13. 

14. 

15. 

accident? Did he make any statemen 

A. don't have any statement written down, and I 

recall what was said at the time. 

16. Q. You don't recall what either driver said in 

17. ment? 

18. A. No, sir. Well, I do recall that the you~g. lady 

19. she had come into the intersection and 

20. until they hit. 

22. car 

23. A. Yes, sir. 

24. Q. 

4. 

tha 

(JOS ~uri ~rllmJ SeJiu 
3 2 GRAHAM STREET I 
HARRIBONBURD, YIRDINIA :I:ISDI 



( 
\ 

( 

2. Q. All right, sir; am I correct--is it your testimony t 

3. you do not recall whether Mr. Swisher made any state 

4. to you or not? 

6. right, sir. 

7. 

8. 

MR. WOOD: That's all the questions we 

• TIMBERLAKE: I have no question-s. 

9. 

11. Q. 

12. find when you a 

13. would tend to 

14. intersection first? 

16. MR.. TIMBERLAKE : 

17. limited to facts, 

18. have made. 

19. measurements; has testified 

20. 

21. 

the cars ~e_got there. And I 

that, I 

witness to be 

22. opinion as to which vehicle was in t 

23. 

24. COURT: Mr. Walli~ger? 

~uri ~rlbuJ Se~lce 
:12 GAAHAN STREET ' 

ich 

of 

(J09 
HAAAI&DNBUAD, VIRDINIA 22BD1 
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CROSS (WALLINGER) - DODSON 7. 

1. because it would vary with the relative s 

2. 

Yes, sir. 

lm.. Yes, sir. 

COURT: So I would e members of t e 

jury to 

MR.. WALL INGER: questions. 

3. 

4. 

5. 

6. 

7. 

8. MR. WOOD: ask just one questi n o 

9. re-direct. 

10. 
• 

12. Q. 

13. TIMBERLAKE : Could I • 

14. MR. WOOD: Go ahead, Mr. Timberlake. 

15. Q. As I understand it, you did not make any measurement , 

16. or determine the location of any marks in the street. 

17. A. No, sir, I did not. 

18. Q. And it was dark when yot. got there, was it not? 

20. 

21. 

22. 

23. Q. Trooper 

24. arrived? 

010 
fJourl ~rlbuJ Se~ 

1 

32 GRAHAM STREET 

HAAIUSONaUAGo VIRGINIA 22801 



c. 

l. 

2. 

3. 

4. 

5. 

6. 

"I 

DIRECT (WOOD) - CRAUN 9. 

COURT: Any objection to excusing the 

TIMBERLAKE: No, sir. 

No, .sir. 

MR. WOOD: Your Honor, 

Defendant, Mrs. Court to have er 

1. classified as an 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

COURT: she would.be adv rse. 

MR. WOOD: 

WITNESS - DANA SUE CRAUl~ 

ination.· b · !-fr. · Wood : 

Q. Craun, would you please ·state your name and 

Q. Where . Exactly where was the Swisher car when y u 

16. first saw it? 

17. A. I did not see it. 

18. 

19. 

20. 

21. 

22. 

have any 

MR. 

MR. WOOD: 

23. Your 

24. 

That's all the ·questions 

I'd just like to 

A1s 

()U 
~url ~rllnf Sei'Vke 
S 2 GRAHAM STREET I 
HARRIBCNIIUAIII1 VIAIIIINIA 2211CJ1 

? 
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DIRECT (WOOD) - MR. SWISHER 11. 

1. question again. When you first observed • 

not sure I understood you. Did you say 

in of you? 

A. No. to my left, coming in .. 

left, in me. 

Q. How far 

2. 

3. 

4. 

5. 

6. 

7. A. She was about . say •. say eight ace , 

8. which is probably . 

9. Q. All right . 

• 10. A. But I was already I seen he . 

11. I was already 

12 . Q. All right. 

MR. I have no further 

Mr. Timberlake? 

. Til1BERLAKE : No questions. Well 

13. 

14. 

15. 

16. 

17. o·s·s· Exam:ina:tion· b · !lr. · Timb·erlake: 

1a. Q. Mr. Swisher, did I understand that you had entered t e 

19 . intersection.when you saw her some e~ght paces 

20. 

21. 

22. 

23. 

24. 

left? 

A. Yes. 

Q. 

MR. 

questions at 

012 
G,url ~rlbuj Servia 
~2 GRAHAM STREET I 
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1. 

2. 

3. 

4. 

Q. 

A. Oh, 

Q. What 

DIRECT (WOOD) - MR. SWISHER 55. 

as much as we had done. 

you go, you have to take 

Ever since she's got it .•• 

ability to do her housewo 

5. that nature? 

6. A. How's that? 

7. Q. Can she still 

8. 

9. 

10. 
• 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

A. She does some. and does some of •t. 

Q. 

A. 

A. 

Q. 

A. 

Q. 

But it takes her it. She just messes 

along doing _it, 

Do you do _it now? 

Yes, 

That's all the questions 

Mr. Swisher, have you gone over the 

this accident happened, with me? 

Yes, sir. 

And did you point out, and fix, the approximate pla e 

where these two cars came together? . 

Yes, sir. 

And did you ••. Were any measurements made, as to the 

distance frac that point back on Robin Hood Road to the 

entrance, or the intersection 

Oj_3 
(i.url ~rlinf Servra 
32 GRAHAM STREET 
HARRIBDN8URII, VIRGINIA :1:1801 



( 

CROSS (TIMBERLAKE) - MR.. SWISHER 

1. A. Yes, sir. 

2. Q. • . . that you had traveled? 

3. A. Yes, sir. 

4. 

5. 

6. 

Q. 

A. 

What was that distance? 

have any notes on that? 

Yes, I have some notes. 

Did you make any . 

I was eight paces, 

1. four feet, in the intersection. 

8. Q. And that was measured off by you and me? 

9. A. That's right . 

. 10 .• Q. And how far into the intersection was this Craun car> 

11. A. It was five paces, or fifteen feet. 

56. 

12. Q. And how far did your car travel after these two vehi~les 

13. came together? 

14. A. From the time I 

15. Q. Well, I don't know that we made any measurement--but did 

16. it travel as far as a car length? 

17. A. You mean how far 

18. Q. Your car--after the ••• 

19. A. From the time I seen her, and put on my brakes to get 

20. stopped, my front wh~els slid • • • F.rom where my frpnt 

21. wheels started sliding, it slid exactly . • . The hipd 

22. wheels stopped exactly where the front ones started slidipg. 

23. _ All four of them sat right . 

24. Q. The length of your car? 

014 
8,un ~rlbuJ Suv~ 
:12 GRAHAM STREET j 

HAAAISONBURD. YIADINJA 22801 



CROSS (TIMBERLAKE) - MR. SWISHER ls7. 
1. A. Yes~ sir. 

2. Q. Or the distance between the two wheels? 

3. A. The distance between the two wheels; that's right. 

4. Q. And how far did her car go after the two vehicles came 

5. together? 
( 

6. A. Twenty-two paces, which would be ... 

7. Q. Roughly what would that be in feet? 
, .. 

8. A. That would be sixty-six feet. 

9. Q. And in.which direction was it headed after it came tp 

10. ' rest? 

11. A. It was headed in exactly the opposite direction fron wheze 

12. it was traveling to begin with. 

13. Q. Headed back up Norwood? 

14. A. Yeah. That's right. 

15. Q. Sixty-six feet from where the two vehicles came together~ 

16. A. That's right. 

17. Q. It made a circle? 

18. A. That's right. 

19. Q. What was the highest speed that you '\"lere traveling ~~s yo\J 

( 20. reached that intersection? 

21. A. How fast I was going? 

22. Q. Yes, sir. 

23. A. I'd say not to exceed twenty miles an ·hour, no way. 

24. MR. TIMBERLAKE: I think that's all. 

Ol.S 
(J,url ~rllniJ Servia 
S2 GRAHAM STREET : 
HAARtBDNBUROr VIADiriA 22801 



( 

( 

I 

DIRECT (WOOD) - MRS. SlfiSHER 

1. Q. 

2. A. Three 

3. 

4. 

Q. All r~ght. Do you mean 

yards. Yes. That's more 5. 

6. All right. What direction does Robin Hood Road run 

7. this point? 

8. 

9. 

10. a 

A. 

Q. 

A. 

It runs to the north, like. 

North? 

Yes. 

11. Q. All right. And how far from the intersection of Rob ·n 

12. Hood Road and Norwood Road do you live? 

13. A. Four houses. 

14. Q. Four houses? 

15. A. Four houses. 

16. Q. On the other side? 

17. A. Yes. 

18. Q. All right. And where were you-~11 headed at the ti e 

19. this happened? 

20. A. We were headed home. 

21. Q. What was the weather? 

22. A. It was warm. I think the sun was almost down, but ot 

23. quite. It was ni~e out. 

24. Q. Was it clear, daylight • 

016 
(J.,m *R.ep.r~~nq Ia 
32 DAAHAM STREET 
HAAAIBDN.UAa, VIAaiNIA :12BCI1 
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l 

- t·fRS • SWISHER 15. 

1. A. Clear. Yes, it was clear. 

2. Q. Was the road dry? 

3. A. Yes. 

4. Q. All right. And what happened? 

5. A. Well, we had turned off, and were starting out Robin Hoo . 

6. And then it just looked like all of a sudden, that t e 

7. car was there in front of us. When I first seen it, it 

8. looked like it was laying up on the hood of our car. But 

9. it threw me to the floor. But when I got up, it had 

10. 11 moved so fast, that I didn't even see what it was, til 

11. I asked him what it was, and he said it was a car. 

12. MR. TIMBERLAKE: Did I understand you to say 

13. Craun car was movi~g so fast .•• 

14. A. It was moving so fast that when I seen it, I just n 

15. something that looked like it went over the dashboar , 

16. or over the hood of our car. And it was moving 

17. I couldn't even tell that it was even a car. 

19. A. 

20. Q. First of 

21. each other? 

22. 

23. 

24. 

A. Yes. It was an 

gave 

two cars 

jerk, and a 
. 

It throwed me around to my 

f3t,urt ~rl.inf Serv~ 
32 0AAHAIII4 STREET , 

this 

017 HAARISDN8URIIo VIRGINIA 228DI 



CROSS (WALLINGER) - MRS. SWISHER 47. 

1. 

2. Q. But 

~ 
..<'".~·· 

actually hitting wh~n·'"'1~saw it? 

yes. t I ... ~~e the car any b for 3. A. tfuen I seen it, 

4. that. 

5. Q. You 

6. 

7. Q. Have you discussed the accident with your husband? 

8. A. You mean since the accident? 

9. Q. Yes, ma'am. 

10. • A. At times. 

11. Q. Has he ever told you when he first saw the car? 

12. A. He .•• I know he didn't see it when we entered the 

13. intersection. And he told me that he didn't see it efor 

14. he entered the intersection. 

15. Q. How do you know that? 

16. A. Well, the intersection was so big, I think if the ca ha 

17. of been anywhere there close, we would have seen it. 

18. Q. There should have been an opportunity to see it, if •t 

19. had been there; is that what you're • 

20. A. If it had been • Yes. Of course, the shrubber 

21. knocked off some of the view. But I think be 

22. there--if the car had of been there close· enough, w 

24. Q. You have a r 

I 
~uri ~rlimJ Sel'l'lee 

0:18 
:12 GRAHAM STREET j 
HAARiaON8URD. YIRDijiA :I:IBDI 



1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 
• 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

( 20. 

21. 

22. 

23. 

24. 

OUT OF PRESENCE OF JURY 

too late to be able to get his car 

is evidence of 

to the fact tha~ the 

If either seen the ·other stop, I 

one did. 

So I suggest that, it is a 

·jury question, as 

under these ease 

t upon him on account about the 

and the bushes. 

Thank you. !'a-. Wallinger? 

MR. liALLINGER: !-fay it please the Court, I • 

!fR. Til·IBERLAKE: Your Honor, I • d like for the 

to show that I object to the co-Defendant participa 

in this argument. There's no cross-claim 

this. And my motion is· purely and simply directed o the 

Plaintiff's claim against me. 

had 

May it please the Court, 

as already been said by Mr. Wood 

in 

or not ~fr. 

The Trooper 

to the right rear fender of ~~s. 

019 
lJDurl ~riJng S lee 
32 GRAHAM STREET I 
HAAAIBDN8UADo VIADiiiA :12801 
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2. concerned. 

3. COURT: 

5. Now, gentlemen, number four 

6. MR. TIMBERLAKE: Now, Your Honor, I would like 

7. a blanket objection to be made to ·all of the plaintiff's 

8. s tructions as far as Mr. Swisher is concerned on the 

9. that there is no evidence on behalf of the plaintiff 

10 .• would show negl~gence on. the part of the defendant, 

11. that was a proximate cause of this a·ccident. 

12. COURT: Do you want to withdraw your four? 

13. MR. MAY: Yes sir. 

14. • TIMBERLAKE : That' s withdrawn? 

15. Yes, because it's covered 

16. A. Number five? 

17. 

18. tion applies to cases an issue as to whet 

19. 

20. 

21. 

22. 

23. 

24. 

or not the accident was th f the injuries of whi~h 

the plaintiff complai Whether or ·~be injuries ar se 

from some other 

general to all instructions as far a 

I don't believe that 

this case. It undertakes to tie up this inst 

020 
etJurl ~rlbuJ sl!~ ~ 
32 DAAH.AM STAI:ET 
HAARI8QN8UAG, YIRGIN
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1. 

2. 

3 

4. 

5. 
( 

6. 

7. 

Sl~ 
·' 

9. 

10. • 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

( 20. 

21. 

22. 

23. 

24. 

Well, I'll 

on that. until it 

flashed 

Let's talk about twelve, gentlemen.· 

MR. Til'IBERLAKE: I object to twelve on the same 

~ounds, Your Honor. In the first place, they apparentl 

undertaking to double up on eleven and twelve. 

place, there is no evidence on behalf of the plaintiff 

Roy Swisher did not exercise ordinary care to maintain a 

proper lookout. His testimony on behalf of the plaintif 

was that he looked in both directions before en~ering, 
,. 

that the other car was not in his line of vision. And 

it was only when he was approximately in the intersectio 

that he saw this car approaching to enter. It was twent -fou 

feet according to the only evidence on behalf of 

tiff to the left of him when he was partially in 

section, and would be e~ghteen feet at most from where t e 

collision occurred. And I submit, Your Honor, that the 

plaintiff is bound by that evidence·. He can't turn 

now and offer an instruction that would permit 

find in derogation of or in conflict with the plaintiff' 

own evidence as far ~s Roy Swisher is concerned. 

Your Honor, the point 
. .. 

is, instruction eleve of 

I 

Garl ~rllnq Service 
32 IIRAHAM STREET 
HARRIIIDNBURDo VIRGINIA 22BD1 

I 



( 

( 

1. 

2. 

3. 

4. 

5. 

6. 

7 • 

8. 

9 . 

10. 

11. 

12. 

s the fact that they could have actually approached 

at a~oximately the same time and yet she still got 

' ly in i~\\_ust before he did, therefore he's still &I! 
"f;, 

So, I think~~~t this incorrectly states the ri~ of wa 
~ ~ 

rule. '\., / ,. / 
~ ~ 

MR. WAL'4:rNGER: Your Honor, the/case of Yello 

Company.~. Eden, 17;\v~. 325, decided ~941 set out th 

. . i hf ,, :zl/ h' Lnstruct1on n t e ootno~es, t e guage t at s 
..... 

paragraph two, in the foot~~.es . the case. It's taken 

• from an instruction that was ~ted by the Court with ap ,. " 
al. It's our contention pKat it'i'Pot an absolute duty 

~ ' J cause the of the in truc·tion says that 

13. had the duty to 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

listed in one, o and three. 

peats that, jury believes 

reasonable care in the performance 

duties . • • 

MR. MAY: Do you haye a typo in that? 

MR. WALLINGER: That should be reasonable. 
·-.-m u 1 a ~ 

MR. TIMBERLAKE: Your Honor,·~ have a far mo e 

21. far reaching objection to that. MY objection is, in 

22. first place, aside from all my general objections to 

23. instructions directed agai~st Mr. Swisher, is that the 

24. defendant has no right to .. offer an in.struction against 

022 f3Durl ~rlliZIJ ~'" 
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( 

140. 

1. co-defendant, a finding instruction in favor of the plajntiff 

2. against the co-defendant. It's not the co-defendant's 1lace 

3. in this case to undertake to make out a case for the p1t!: intif r= 

4. against me; it's incumbent upon the co-defendant to defEnd 

5. 

6. 

himself or herself. And this instruction is an instruction 

offered by the co-defendant against the other defendant. In 

7. the first place, that's the one objection. The ~econd cb-

8. j ection is that it's not based upon any evidence that w.: s 

9. introduced in this case prior to the resting of the casE 

10. by both the plaintiff and the co-defendant, Swisher. Ar. d 
• 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22 • 

23. 

24. 

here this Johnny-come-1ately--I'm through with.my case t1:nd 
;. 

the plaintiff is through with me--he comes in and undertakes 

to introduce evidence and offer an instruction against Jl~e. 

And it's not in accordance with the rules of procedure. Now, 

he can offer an instruction that absolves him from negljgence, 

a proper instruction based upon the evidence, and he car base 

that instruction on the evidence that he has introduced. But 

to come around and introduce an instruction as to my ne~li­

gence rather than an instruction freeing his client of liabil• 

ity, is just not right. He's o.ffering ~ instruction aBainst 

me in favor of the plaintiff. He's not offering an instruc-

tion in defense of Mrs. Craun, except by inference. 
...... 

-~. WALLINGER: Y~ur Honor, I think t-"- - -·-" llas 

ruled on that very_ tn.t..e. ... • ~n -··- --~~ in which Mr. Natkin 
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( 
\.. 

( 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. k 

llo 

12. 

l3o 

l4o 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

sented the plaintiff and }~. Timberlake and Mr. 

defendants involved in 

11. 

the speed limit 

there, an instruction 

who was Mr. Timberlake's c 

directed to absolve 

was to free you. 

~nstruction, Bruce, was 

inst~ion on the speed 1~ 

That partic~ruction w 
........ 

but tions were given by us, offered by us~d giv 
.,. ~ 

Mr. Chandler 8 s duty was in backing out onto t e 

--·····--· 

MR. MAY: Your Honor, as Mr. Timberlake says, 

Wallinger is attempti~g to help the plaintiff here, but 

think he's helping us too much. I think the instruction 

would better state the law if it said, "To avoid a colli 

with Mrs. Craun's car if the cars did not app~oach or en 

the intersection at approximately the same time." The 

I have with this is that the Court is telling the jury 

if Mrs. Craun got there, actually got into.the intersection 

just a split second before, therefore Swisher was obviou ly 

still approaChing it, that it's absolute he had a duty t 

not hit her. And that's not the law. That ignores the p-
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1. 

2. 

3. 

4. 

5. 
( 

6. 

7. 

8. 

9. 

10 . • 
11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

( 20. 

21. 

22. 

23. 

24. 

1142. 

proximately the same time approaching and·approximately the 

same time entering. This is absolute and I think it be 

states the law if you would change that last language, 

the plaintiff would ask you to if.you are planning to g 

d 

this instruction, to leave out "if it was already withi the 

intersection," and change that to "if you believe from 

evidence they did not approaCh the intersection or ente 

the intersection at approximately the same time." 

MR. WALLINGER: Your Honor, the question of 
'· 

wheth~ they entered the intersection or approached t 
'\., 

' intersec~ at the same time speaks only to w~o h s 

right of way. It doesn't answer the 

a proper lookout and to 

proper control. 

on him because of the q it only require 

him to exercise reasonable car under co -

in the intersection 

It doesn't to control ld 
that f 

lookout. 

MR. /': But, Your Honor, 

he had the t of way then he's not 

able care to keep his car under 

that he could stop it or turn it aside. 

if he had the right of way he has 
/ 
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1. 

2. 

3. 

4. 

5. 
( 

6. 

7. 

8. 

9. 

10. 
• 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

( 20. 
\. 

21. 

22. 

23. 

24. 

143. 
\ 
th~t much reasonable care. / 

\. 

MR. WALLINGER: I would refer to that Yello /Cab 

case. / 

', ,' 

'· 
\(:OURT: Gentlemen, let's talk about C •... · 

'·· 
\ 

MR.~ , TIMBERLAKE: Your Honor, I would like to 
"\ 

voice another ob~ction to B, and that is ~at there is no 

scintilla of evid~~ in this case, eithe~ by the plain iff 
' . 
' 

or introduced by the c~defendant a~ter the plaintiff's case 
' 

had been completed against,the defendant, Swisher, upon which 

the jury could find that the~ 'as any failure to keep 
..' \ . 

vehicle under proper control. e only hint or suggest 
/ 

/ '• 
that the plaintiff has ~~de is e question. of looko 

// 

MR. MAY: We would like 
/ 

Your Honor, that ~·our instructio~--I 

it was--that we/think we have fairly framed he issues. 
/ ·' / ' to that exten~ this instruction is also repetitious. 

/ \ 
'\ 

no objec~~on to C. In fact, Mr. Wood, we have no·~pjec 
. /' 

to any /of the others offered by Mr. Walli~ger. Is th~t 
/ /. 

co)X'ect? 

~~ MR. WOOD: Yes . 

MR. TDIBERLAKE: I object to C on my general 

objection and the further objection.that the defendant, 

er 

And 

have 

ion 

Craun, has no right to introduce instructions that tend o 

establish liability on the part of the defendant, Swishe , 

B,uri ~rlbuJ Suv~ 
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( 

\144. 

1. to the plaintiff, Swisher. 

2. 

3. MR. TIMBERLAKE: My same objection applies tn,ere. 

4. The co-defendant, Your Honor, has undertaken as a subtl~ mean~ 

5. 

6. 

of defense, has undertaken to join the plaintiff in prosecut-

ing the defendant, Swisher. There are not instructions to 

7. absolve Mrs. Craun from liability, but they are.:instructions 

8. directed against--offered by the co-defendant directed again-

9. 

lQ., 

11. 

12. 

st Swisher. 

COURT: Other than your two standard obj ecti~pns, 

do you have any other objection? 

MR. TIMBERLAKE: No sir. I mean, I think thclt 

13. for instance this instruction offered by the plaintiff C•)n the 

14. 

15. 

16. 

basis of the plaintiff's evidence 

COURT: How about E? 

MR. TIMBERJ.A.l{E: Again, Y~ur Honor, this has be-

17. come a suit by the co-defend~t apparently on a cross-e~ aim 

18. that doesn't exist against Mr. Swisher. It's not a defEnsive 

19. instruction at all. It's an offensive instruction by ore 

20. 

21. 

co-defendant against the other. 

MR. WALLINGER: Your Honor, I would like to ~ dd 

22. to what I have previously said on that. I think that's en-

23. tirely proper where the effect of a verdict against· bot11 de-

24. fendants as opposed to one would lessen the liability of the 

027 (J,url ~rling suJ~u 
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1. one defendant by half, which I would consider a proper 

2. to the case. Certainly I couldn't file a cross-claim on 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

right of contribution which doesn't accrue until a judgme 

has been entered against my client and been paid. 

instructions are a part of our defense in 

~!11-~ze as much as possible the exposure. 

COURT: All right, how about F? Mr. T~mberlak 

the two standard objections, general 

MR.. TIMBERLAKE: Outside of my general obj ecti 
~/ 

• Your Honor. , 
'"', 

that as G'l 

tion again 

COUP.\_ G? 

MR. TI~RLAKE: 

COURT: 

I 

,: 

' / The one that ~.· 'F, do you have 

./ ... 
/ 

'I th~. 

./ 

MR. TIMBERLAKE: ouponor, I think this inst uc-

language defensive to the 

defendant, Craun. It's ~~re~ by Craun. I don't want tr be 

included in the co-de ndant's instr~ion. I'm not part1ci-

pating with the efendant in this ma~. I feel like 

" instruction El, and if t~o-defendan 

should be made ~ apply t 
'\ 

.""' 
wants a simpar instruction, it 

thZeo-d iendant. 
- COURT: All right. Now. gentlemen, that leave 

us. with Fl. Is there anything further to be said about 
.' 
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INSTRUCTION NO. /2._ 

The Court instructs the jury that if you believe 

from the evidence and the other instructions of the 

Court that the defendant, Roy C. Swisher, had the 

right of way, this did not relieve him of the duty to 
' ~-· . : .. ~ .. .. ' 

exercise ordinary care to keep a proper lookout for 
.. : • :.. •• "f ; • • • • ... • • 

vehicles entering the inter~ection from the·side 
t ,0 ' • •· ..... ;~I of • - · .. "\ :_ ~ . ·- . 

thereof and to exercise ordinary·care.to·avoid a collision 

And if you believe from a preponderance of the 

evidence that the defendant, Roy c;·.swisher,.~failed to 

exercise ordinary care in the performance of the fore­

going duty, then he was negligent; and if~you ·further 

believe from· such ·evidence that any such ·negligence·was a 

proximate 'cause of the collision, or ·.that :·it concurred 

with any-negligence of the defendant, Dana J. 'Crauri~ to 

proximately cause .the collision,; then you shall find your 

verdict in favor of the plaintiff _:·against the defendant, 
.I •• 

Roy C. Swisher. 



( ( 

INSTRUCTION NO. -(j 

The Court instructs the jury that it was the 

duty of Mr. Swisher, when approaching the intersection of 

Norwood Road and Robin Hood Road, to exercis·e reasonable 

care: 

1) To keep a proper lookout for vehicles····enterin 

the intersection from either side and take reasonably pruce t 

action to avoid any danger thereby disclosed; 

• 2) To keep his car under such control that he 

could, if necessary, stop his car or turn it aside in order 

to avoid a collision with Mrs. Craun's car if it was alread 

within the intersection as he approached it; 

3) To employ every reasonable and practical means 

to avoid a collision after he saw, or by the exercise of 

ordinary care should have seen, that Mrs. Craun's car was 

going to enter or had entered the intersection; 

And if you believe from.a preponderance of the 

evidence that Mr. Swisher failed to exercise .areasonable 

care in the performance of any of the foregoing duties, then he 

was negligent. 

030 
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INSTRUCTION NO. C. 

If you believe from the evidence that the two 

automobiles involved herein did not approach or enter the 

intersection at approximately the same time and that the 

automobile operated by Mrs. Craun entered the intersection 

substantially first, then neither driver had the right of 

way and each was under a duty to exercise ordinary care 

under all the existing circumstances . 

• 

. .­,. 
' ' 

(J31 
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INSTRUCTION NO. ~ 

If the jury believe from the evidence that 

Mr. Swisher had the right of way over the automobile being 

operated by Mrs. Craun and if the jury believe that it appea ed 

to Mr. Swisher, or by the exercise of ordinary care should h 

appeared to him, that Mrs. Craun did not intend to yield 

that right of way, then it became the duty of Mr. S'"~isher to 

exercise ordinary care under the circumstances to avoid 

a collision; and if you believe from the evidence that Mr . 
• Sl"isher failed to exercise ordinary care in the performance £ 

the foregoing duty, then he was negligent. 

-~ 
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INSTRUCTION NO. E 

If you believe from the evidence that the view 

of Mr. Swisher as his car was about to enter the intersection 

was obstructed or partially obstructed by an object, it was 

his duty to exercise that degree of care commensurate with 

the danger in entering the intersection that a reasonably 

prudent person would exercise under all the existing 

circumstances; and if you believe from a preponderance of the 

evtdence that Mr. Swisher failed to exercise ordinary care in 

the performance of the foregoing duty, then he was negligent. 
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SON, McPHERSON 

LfMMERS, WOOD 

6BISHOP 

rrORNEYS AT LAW 

"-UNTON, VIRGINIA 

&414101 

ORDER 

THIS DAY came again the parties, by counsel, and the 

motions of the defendants, Roy C. Swisher and Dana Sue Craun to 

set aside the verdict of the jury on the grounds heretofore ·: 

assigned in writing; and filed with the ·papers in this actio~ and 

was argued by counsel. 

UPON CONSIDERATION WHEREOF, the Court having maturely 

considered said motion and all the ·grounds thereof, and the 

authorities submitted in support thereof, and the Court bei~ of th 

opinion that both of said motions should be overru~ed, it is 

ADJUDGED, and ORDERED that said motions be, and the same her are 

overruled. Therefore, pursuant to the verdict of the jury, ·he 

Court doth ADJUDGE and ORDER that the plaintiff, Beulah L. S isher, 

recover of the defendants, Roy C. Swisher and Dana Sue Craun, 

jointly and severally, the sum of Thirty-Five Thousand Della s 

($35,000.00) as well as her costs in this behalf expended, 

together with interest from May 14, 1979 until paid, to whic 

action of the Court the defendants, by counsel, .excepted. 

And defendants, Roy C. Swisher and Dana Sue Craun, by 

counsel, having indicated their intention to take appeals f 

this judgment and havi~g moved for a suspension of executio 

of this ju~gment pending action thereon by the Sup~eme Cour , 

it is further ORDERED that execution of this judgment be, a 

is hereby, suspended for 30 days from the d~te of this orde and 

thereafter until the Supreme C~urt acts on the p~titions fo 

appeal which each defendant may file, provided that within 

period of 30 days the defendant or defendants ,who may 
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notice of appeal, file with the Clerk of this Court an appeal bond 
I 

in the penalty of·One-Thousand Dollars ($1,000.00) with surety to 

be approved by the Court, conditioned according to law; and it 
I 

is further ORDERED that the transcript of testimony taken at 

the trial before this Court in this matter on May 14, 1979, 

including the transcript of all other incidents of said tria , 

and the letter of the Court to counsel dated July 13, 1979, e 

made a part of the record in this case, provided that said 

transcript or transcripts be filed in the office of the of 

this Court within 60 days from the date of this Order. 

Date: ~/17/77 

.· 
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ASSI'GNMENTS 'OF ERROR 

1. 

The overruling by the trial court of the motion to 

dismiss the defendant Swisher at the conclusion of the evi­

dence of the plaintiff and said defendant. 

2. 

The granting of any instructions by the trial court 

tendered by the plaintiff against d~fendant Swisher. 

3. 

The overruling by the trial court of the motion of 

defendant Swisher·to set aside the verdict in favor of the 

plaintiff, as to him. 

4. 

The granting by the trial court of instructions 

tendered by defendant Craun predicated solely upon the righ s 

of the plaintiff to recover against defendant Swisher. 

s. 
The granting by the trial court of plaintiff's 

Instruction 12. 

6. 

The granting by the trial court of Instruction B 

tendered by defendant Craun against defendant Swisher • 

. (»36 



7. 

The granting by the trial court of Instruction C 

tendered by the defendant Craun. 

B. 

The granting by the trial court of Instruction D 

tendered by the defendant Craun. 

9. 

The granting by the trial court of Instruction E 

tendered by defendant Craun. 

10. 

The granting by the trial court of Instruction G 

tendered by the defendant Craun. 




