IN THE

Supreme Courtof Virginia
AT RICHMOND

RECORD NO. 791594

ROY C. SWISHER
Appellant

BEULAH C SWISHER

Appellee
JOINT APPENDIX
Wayt B. Timberlake, Jr., Esq. Harrison May, Esq.
TIMBERLAKE, SMITH, THOMAS Attorney at Law
& MOSES One Lawyers Row
The Virginia Building Staunton, Virginia 24401

Staunton, Virginia 24401 Oounsel for Appellee

Counsel for Appellant

LAWYERS PRINTING COMPANY 7sh & Franklin Bidg. Richmond, Virginia 23219 (804) 848-3664




TABLE OF CONTENTS

Appendix Page

Motion for Judgment filed 5-10-77 .....ccceeeeee. cesesssessssssaseennases 1
Grounds of Defense filed 5-25-77 .ccceeeccercccercenes ceseecsenses craeene 3
Excerpts of Transcript of Testimony
Testimoﬁy of Trooper J. E. DodSON ..ccceeeceececsecnses ceesssensrnens 5
Testimony of Dana Sue Craun ..ccceecceecesccsecensccessesccsoscasssees 1
Testimony of ROy C. SWIiSher ..ccceececeecenccecccerncereseccnenes oennse 12
Testimony of Beulah C. SWIShEr ..ccccccercenncrsncraenceccsecccncncece 16
Objection to Motion to DiSMISS .cecesrsessssccsccsocecsecesscseessosenne 19
Defendant Swisher's Objection to Instructions .........cceeeeeee. 2(
Objection to INStruction 12 ..ccccececrererececsecseesiscsececscscancesenns 2]
Objections to INStruction B ..c..cccccecececescscssscscscscsseseseses cessnse 22
Objection to Instruction C .............. cecesersanersnssnsnsnes crecnesene 26
Objections to Instructions D & E .iciceevcrninircncacscncecesncncenes 27
InStruction NO. 12 .iiceccecsccrcsesscsesscncssesassesssrcssssssesscscssssncsesses 2
Instruction No. B ............ ssesssescencresaces cesecensescese sesescssesessososes 3
InStruction NO. C .icciecceeccennceecsecceeccaecceaccencencssesssencsscsoossescene - 3
Instruction NO. D .ecceecenecenccenccncnnes reevorsennsaens cescenesracee ceerenas 3
Instruction No. E ...ccceeaeeeeee ceeesssansestesestsrscststssesestaveses cesevesene 3
Order entered 8-17-79 ....... sestescasacscsrsrcrsseersestsecerecsrststsseensese 3
Assignments of Error ....... cevessrsessaeereees ceeereee ........ 3

B L4




LSON, McPHERSON,
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MOTION FOR JUDGMENT

The plaintiff demands judgment against the defendants,

jointly and severally, on the grounds and in the amount hex
after set.fofth. | n | -

1. On May 19, 1975, plaintiff waé a passenger in a
vehicle owned an& operated Sy the &efendant, Roy C. Swisher

the time aforesaid, said vehicle was being operated in a ng

direction on Robin Hood Road in Augusta County, Virginia at

interesection with Norwood Avende.

2, At the time and place aforésaid, the defendant,
Sue'Craun, was operating a motor thicle in an easterly di:
on Norwooﬁ Avenue in Augusta County, Virginia, at its intel
with Robin Hood Road.

3. At the time and place aforesaid, the defendant,
C. Swisher, operated his vehicle in a careless, reckless aj
negligenﬁ manneér, causing it to collide with great force ai
violence with tﬁe motor vehicle operated b&'Dana Sue Craun

4. At the time and place aforesaid, Dana Sue Craun

operated her motor vehicle in a careless; reckless and neg

manner, causing it to collide with great force and violence
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50N, MCPHERSON,
IMMERS, WCOD
& BISHOP
TORNEYS AT LAW
AUNTON, VIRGINIA
24408

- &ith the motor vehicle operated by Roy C. Swisher,

burrent negligence of each of the said defendants, plaintiff

deformity and loss of earning capacity; has incurred and wil
in the future medical and other related expenses in an effor
lcured of said injuries. | , |
WHEREFORE, plaintiff demands judgment agaiﬂst both d
and each of them, jointly and severally, in the sum of EIGHT]
THOUSAND DOLLARS ($85,000.00) and costs.
BEULAH L. SWISHER

By Counsel

Nelson, McPherson, Summers, Wﬁod & Bishop

BY. §/<9g%§i;”*° F/. Woesl

P. 0. Box 1287
Staunton, Virginia 24401

HarrZZ Esquire

1 Lawyers Row
Staunton, Virginia 24401

-

002
Filed in the Clerk’s Office of the Circuit Court of Augusta County
the /oDy of 2ty 1977

5. As a direct and proximate result of the joint and con-

kaused to sustain serious and permanent injuries, has been prevent-
led from transacting her business, has suffered and will continue to

suffer great pain of body and mind; has sustained permanent disabil
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LAW CFFICES
MBERLAKE, SMITH,
THOMAS & MOSES
TAUNTON, VIRGINIA

s e emsm e ——a—— e

GROUNDS OF DEFENSE

The grounds of defense of the defendant, Roy C. Swisher,

to a motion for judgment filed in the Circuit Court of Augusta

County; Virginia, by the plaintiff, Beulah L. Swisher:
1. This defendant denies each and every material

tion of the plaintiff's motion for judgment.

2. This defendant denies that he was guilty of any act ox

acts of negligence that proximately caused the accident complaineg

of.

3. This defendant says that he and the plaintiff

engaged in a joint enterprise at the time and place of said

accident and that the plaintiff is therefore barred from rTcovery

against him,

4. This defendant says fhat, at the time and place of

said accident, a principal and agent relationship existed
him and the plaintiff and that the plaintiff is therefore
from recovery againt him in this action.

5. This defendant denies that the plaintiff was i
and damaged in the manner and to the.extent alleged in sai
for judgment. '

Respectfully submitted,
ROY C. SWISHER

BY COUNSEL
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Tlmberlake, Smlth, Thomas & Moses

Staunton, Virginia 24401
p.d.

Copies mailed to Thomas H. Wood, Esquire, Nelson, McPherson,
Summers, Wood & Bishop, P. O. Box 1287, Staunton, Virginia, 24401;
and Harrison May, Esquire, 1 Lawyers Row, Stéunton, Virginia, 24401

this 24th day of May, 1977.

Filed in the Clerk's Office of the
Circuit Court of Augusta County
PNy 25, 1377
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Presentation of e

Direct Examination by Mr. M

selection.)

WITHESS - TROQPER’J. E. DODSON

Mr. Dodson, woulg’you please statéh\your name and your
occupation?

p6dson, Trooper with the Virginia Stafh

# long have you been with the State Police?

Sixteen years, the first_of November.
All right, sir; and were you on duty on May nineteenth of
1975?

Yes, sir, I was.
Did you investigate a collision of two automobiles at
the intersection'of Norwood Road and Robin Hood Road!
I have Route 1415 and 1410. I think that's the same
location.

MR. TIMBERLAKE: I can't hear you, Mr. Dodson.

I have Route 1415 and Route 1410, which I think is the
same location.

All right. On the date that I asked you about, did you

investigate a collision of two vehicles, driven, one, by

P

005 Court Reporting Smn'c’e
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DIRECT (WOOD) - DODSON

2.

[ U B " I o

Mr. Roy Swisher, and one by Mrs. Dana Craun? 1 assune

her name would have been Dana James at that time.
Dana James, at that time; yes, sir.

At this . . . Describe, if you would . . . Well, what
did you arrive?

I arrived at eight-fifty p.m., and received the call

eight twenty-five.

All right, sir. What was the condition of the highway?
It was on a . . . well, I have a curve, level. It was

more of a grade coming down through on 1410, I believe it

is, that runs across 1415. And .

Do you know what street Number 1410 was--what the name

of it is?

No, sir, i do not. We just use route numbers, and don't

use the names.

All right.

The surface was dry; there were no defects in the roadway;

there was no traffic control. It was a residential

district. I have darkness, street or highway lighted.

The weather was clear, and it was blécktop surface.

All right. Mr. Dodson, you say it was 1410 and 1415,

What was the topography of 1415? Was it flat, or hilly,

or curved, or what was it?

As I recall, 1415 is pretty flat going through that

tim

at
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DIRECT (WOOD) - DODSON 3.

. Okay. And what . . . How was 1410? Was it flat, or |was

intersection there. It's a slight grade probably.
All right, sir. And what highway, or route number, vas
the Swisher car on?

1415.

it . . . what?
1410, in the direction that Mrs. Craun's vehlcle would
have been traveling, would have been downgrade coming
down into the intersection.

Where were the cars when you got there?
Mr. Swisher's vehicle was partially into the intersection
and Mrs. Craun's vehicle had been knocked around and
headed back in the opposite direction from the way it was
headed.

Did you make any measurements of any kind?
No, sir, I did pot.

damages did you observe on the cars?

The Swishe hicle had daﬁage to the { and the

grille, and the bump— pe”approximately two hundred
dollars ($200.00) g
three hundred

-ollars ($300 00) damage to the right rear fender.

What type of car was Mrs. Craun driving?

A 1968 Volkswagen.

32 GRAKAM STREET
HARRISONBURG, VIRGINIA 22801
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DIRECT (WOOD) - DODSON 4,

What is the approximate distance from the right frontr/’/’
Qnn the headlight, on the Volkswagen--a '68 Volkgfagen--
to thh\right rear fender?

No more tMgn twelve to fifteen feet, at tle most.

Swisher at the

Did you . Jas Mrs. Scene when you
arrived?
she was or not.
All right. Did you talk AAQ either driver?
Yes, sir; both drivep$ were al¥\the scene.
You did talk to p6th drivers? |
What did Mr. Swidger tell ypou

the accident? Did he make any statement®

¥ don't have any statement written down, and I do

recall what was said at the time.

You don't recall what either driver said in their state-
ment? o
No, sir. Well, I do recall that the young lady said that
she had come into the intersection and di&n't see him

until they hit.

RQana Craun told you that she did not see the

car until thev'

Is tha ¥t she said?

l,

ly
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DIRECT (WOOD) - DODSON 5.

Q. All right, sir; am I correct--is it your testimony that

you do not recall whether Mr. Swisher made any staterjents
to you or not?
A. No, sir; I really don't.
MR. WOOD: That's all the questions we havj.

=

MR. TIMBERLAKE: I have no questions.

Cross ExaminatNon by Mr. Wallinger:

Q. Trooper Dodsd , was there any evidence//”at you could
find when you arkjved at the scene q'ffhe_accident which
would tend to indickte which of tige vehicles was in the
intersection first?

A. Well, the only evidence . o

MR. TIMBERLAKE: 1I'¢/LiM\ for this witness to be
limited to facts, ang/not to an)\ assumption that he may
have made. He haf already testifidJ he didn't make any
measurements; d he has testified as o éhe location of
the cars whén he got there. And I don't Whink .
Based upén that, I don't think he's in a pos\{tion to
exprg€s an opinion as to which vehicle was in the inter-

- sgltion first.

COURT: : Mr. Wallinger?

Court Reporting Service
(ms 32 Biul-u.n;a::q:n |

HARRIBONBURG, VIRGINIA 22801
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CROSS (WALLINGER) - DODSON 7.

Cross Examinatfon by Mr.

pentlemen, because it would vary with the relative sps

Yes, sir.

MR, WOON Yes, sir.

So I would ask _#he members of the
jury to disregard tiN
MR. WALLINGER: I"
MR. WOOD: /A 11w to ask just one question on

re-direct.

Timberlake:

Q.

MR. TIMBERLAKE: Could I . . .

MR. WOOD: . Go ahead, Mr. Timberlake.

o~

As I understand it, you did not make any measurements,

or determine the location of any marks in the streetf?
No, sir, I did not.

And it was dark when you. got there, was it not?

As I recall, it was, yes, sir.

R. TIMBERLAKE: That's all.

g;ugl Reporting Serv}!u
010 HAR.IBADHNA:UR;?\:’::DlN)A 22801
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DIRECT (WOOD) - CRAUN

MR. TIMBERLAKE: No,

(Witness excusd{q.)

Defendant, Mrs. Crahg.
classified as an adversé
COURT:

MR. WOOD:

COURT: Any objection to excusing the Txglpexr?

sir.

RNy WALLINGER: No, .sir.

MR. WOOD: Your Honor, weld like to call the

We'd 1iké

ess.

ana_Sue Craun.

first saw it?

A. I did not see it.

[BERLAKE :
have any questidmg.
MR. WALLINGER:

MR. WOOD:

Your Honor

. Craun, would you please state your name and aj

Q. Where . . . Exactly where was the Swisher car when ypu

Buld the Court classify hi®

assume she would be adverse.

ncall Mr. Swisher. | Alsq,

the Court to have her

as an adverse

011

Court Reporting Smf.-a
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DIRECT (WOOD) - MR. SWISHER

11.

one same question again. When you first observed .

not sure I understood you. Did you say she AL
in fINnt of you?

A. No. She\as to my left, coming in .

left, in towgrds me.
How far to yourN\left would she have éen?
A. She was about . . NI'd say . I would say eight
which is probably . .
Q. All right.
A. But I was already in/;”é inteMdgection when I seen he
I was already in‘,";}intersection
Q. All right. |
MR. WO'o: I have no further qQdestions.
COURT: Mr. Timberlake?

FIR. TIMBERLAKE: No questions. Well .

gfFoss Examination by Mr. Timberlake:

Q. Mr. Swisher, did I understand that you had entered t

left?

A. Yes.

MR. TIMBER ®Ve any furthe

questions at {

N

intersection when you saw her some eight paces to your

paces|,

r.

he
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DIRECT (WOOD) - MR. SWISHER

55.

A.

Q.

didn't do as much as we had done.

Evarywhere you go, you have to take the stimulatg

Oh, yewh. Ever since she's got it . . . You fe righk.

/

What aboutN\her ability to do her houseworK, and things of

that nature?
How's that?

Can she still do her hwusewo

She does some. She messef\around and does some of ilt.

But it takes her a 1--g time do it. She just messes

along doing it, gl goes easy on
Do you do sope of it now?

Yes, I dg

. WOOD: That's all the questions e have.

bss Examination by Mr. Timberlake:

Q.

Mr. Swisher, have you gone over the area, the place,
this accident happened; with me?

Yes, sir.

And did you point out, and fix, the approximate place

where these two cars came togethef? .

Yes, sir.

And did you . . . Were any measurements made, as to
distance from that point back on Robin Hood Road to

entrance, or the intersection . . .

wher|

the

the

Court Reporting Service
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CROSS (TIMBERLAKE) - MR. SWISHER

56.

A. Yes, sir.

Q. . . that you had traveled?

A. Yes, sir.

Q. What was that distance? Did you make any . . . Do you
have any notes on that?

A. Yes, I have some notes. I was eight paces, or twenty-
four feet, in the intersectionm. .

Q. And that was measured off by you and me?

A. That's right.

Q. And how far into the intersection was this Craun car?

A. It was five paces, or fifteen feet.

Q. And how far did your car travel after these two vehicles
came together?

A. From the time I . . .

Q. Well, I don't know that we made any measurement--but|did
‘it travel as far as a car length?

A. You mean how far . . .
Your car--after the . .

A,

From the time I seen her, and put on my brakes to get

stopped, my front wheels slid . . . From where my front

wheels started sliding, it slid exactly . . . The hin

wheels stopped exactly where the front ones started slidi

All four of them sat right . . .

The length of your car?

d

ng.

Court Reporting Sm:'ce
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CROSS (TIMBERLAKE) - MR. SWISHER

57.

A. Yes, sir.

Q. Or the distance between the two wheels?

A. The distance between the two wheels; that's right.

Q. And how far did her car go after the two vehicles came
together?

A. Twenty-two paces, which would be . .

Q. Roughly what would that be in feet? .

A. That would be sixty-six feet. ’

Q. And in'which direction was it headed after it came to
rest?

A. It was headed in exactly the opposite direction from where
it was traveling to begin with.

Q. Headed back up Norwood?

A. Yeah. That's right.

Q. Sixty-six feet from where the two vehicles came tog%ther?

A. That's right,

Q. It made a circle?

A. That's right.

Q. What was the highest speed that you were traveling %s you
reached that intersection? '

A. How fast I was going?
Yes, sir.

A. 1'd say not to exceed twenty miles an hour, no way.

MR. TIMBERLAKE: I think that's all.

Court Reporting Service
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DIRECT (WOOD) - MRS. SWISHER

14

o

S

Th™e houses?
Three houses.

All right. And you sgjd~®®yg ty-five feet. Do you

- seventy-fiyges¥ards, approximately?

Be€Venty-five yards. Yes. That's more like it.

All right. What direction does Robin Hood Road run &

this point?

It runs to the north, like.
North?

Yes.

All right. And how far from the intersection of Rob
Hood Road and Norwood Road do you live?
Four houses.

Four houses?

Four houses.

On fhe other side?

Yes.

All right. And where were'you-all headed at the tim
this happened?

We were headed home.

What was the weather?

It was warm. I think the sun was almost down, but not'

quite. It was nice out.

Was it clear, daylight . .

e

mear,

in

016 Court Reporting Service
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DIRECT (WOOD) - MRS. SWISHER 15.
A. Clear. Yes, it was clear.
Q. Was the road dry?
A. Yes.
Q. All right. And what happened?
A. Well, we had turned off, and were starting out Robin |Hood|.

And then it just looked like all of a sudden, that the

car was there in front of us. When I first seen it,
looked like it was laying up on the hood of our car.

it threw me to the floor. But when I got up, it had

moved so fast, that I didn't even see what it was, until

I asked him what it was, and he said it was a car. But .

MR. TIMBERLAKE: Did I understand you to say that

Craun car was moving so fast . . .

It was moving so fast that when I seen it, I just seen
something that looked like it went over the dashboard,

or over the hood of ou:xéar. And it was moving fast| that
I couldn't even tell that it was even a car.

What happened to you when fhe .« . .

Well

.First of all, Wgd these two cars collid®? Did they hit
‘each other?

Yes. It was an awf acketg g it seemed like our car
gave kind gf~% big jerk, and a lunge, & And I started

- golag forward. It throwed me around to my leftiadjike.

it

But

thils

Court ?cpar&'nq Servl’a
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CROSS (WALLINGER) - MRS. SWISHER 47.

]

c’”

e

ere actually hitting whgn«yﬁﬁg;aw it?

When I seen it, yes: t IpdidﬁfE#:;e the car any before

I didn't.
Have you discussed the accident with your husband?
You mean since the accident? | B

Yes, ma'am.

At times.

Has he ever told you when he first saw the car?

He . . ; I know he didn't see it when we entered the
intersection. And he told me that he didn't see it befor

he entered the intersection.

How do you know that?

Well, the intersection was so big, I think if the car had|

of been anywhere there close, we would have seen it.
There should have been an opportunity to see it, if it
had been there; is that what you're ,'.

If it had been . . . Yes. Of course, the shrubbery

knocked off some of the view. But I think if she had been

there--if the car had of been there close enough, w% woul

have seen her.

"

d

Court Reporting Service
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OUT OF PRESENCE OF JURY 97.

~ LN

- assume they would Bgve stopped. #Mnd neither one did.

"jury question, as to g#fetherNge kept a proper lookout

O 0

and, obviously, too late to be able to get his car tg/giﬁ

stopz-that certainly is evidence of improper logiout|,
which conributed to the fact tha- the carp’ran together.

If either oneNgad seen the other in tjfe to stop, I
So I suggest that, conclwrist with Mr. Wood, it is a

under these circpflstances--particNarly with the increase
duty incumbpflt upon him on account of.7-gwing about the
intergg€tion and the bushes.

COURT: Thank you. Mr. Wallinger?

MR. WALLINGER: May it please the Court, I . .|

SRl

MR. TIMBERLAKE: Your Honor, I'd like for the record
to show that I object to the co-Defendant participating
in this argument. There's no cross-claim against me in

this. And my motion is purely and simply directed to the

Plaintiff's claim against me.

MR. WALLINGER: May it please the Court, I congef
. May.
at

ect

of way.

The Trooper test

wishelr

d
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MR. ERLAKE: 1It's all right as far a

concerned.
COURT: Mr. Walli

MR. W. ER: No objection.

Now, gentlemen, number four .

MR. TIMBERLAKE: Now, Your Honor, I would likedfor

a blanket objection to be made to ‘all of the plaintiff's in-

structions as far as Mr. Swisher is concerned on the grounds

that there is no evidence on behalf of the plaintiff that
would show negligence on.the part of the defendant, Swishgr,

that was a proximate cause of this accident. .
|

&

COURT: Do you want to withdraw your four?
MR. MAY: Yes sir.

Q. TIMBERLAKE: That's withdrawn?

COUR Yes, because it's covered Mr. Wallinger'"g

A. Number five?

MR. TIMBERLAKE Your Hong#, I think this instnuc-

tion applies to cases where -1"- is an issue’as to whether
or not the accident'was thg”fcauseNgf the injuries of which
the plaintiff complaips’. Whether or Mgt the injuries arose
from some other se, and I don't believeN\gside from my
general objeg€ion to all instructions as far ad\Mr. Swisher
is concgshed, I don't believe that this instructionNould

app to this case. It undertakes to tie up this inst
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|proper lookout. His testimony on behalf of the plaintiff

on that. And that she™did
flashed in front

COURT: Let's talk about twelve, gentlemen.‘

“- SEEREE

—

MR. TIMBERLAKE: I object to twelve on the same

-

place, there is no evidence on behalf of the plaintiff th

Roy Swisher did not exercise ordinary care to maintain a

grounds, Your Honor. In the first place, they apparently,
undertaking to double up on eleven and twelve. In the second

at

was that he looked in both directions before enpering, and
that the other car was not in his line of visioﬁ. And tﬂat
it was only when he was approximately in the intersection
that he saw this car approaching to enter. It was twenty-four

feet according to the only evidence on behalf of the plain-

collision occurred. And I submit, Your Honor, that the

tiff to the left of him when he was partially in the inter-

section, and would be eighteen feet at most from where the

plaintiff is bound by that evidence. He can't turn around
now and offer an instruction that would ﬁermit the jury to

find in derogation of or in conflict with the plaintiff's

own evidence as far as Roy Swisher is concerned.

are
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nokes the fact that they could have actually approached Wt

at appxox1mately the same time and yet she still got phySsicalf

ly in it‘%Pst before he did, therefore he's still approaching|

-

So, I thlnk“that this incorrectly states the rlﬁpt of way

'\ | y
MR. WAL“uNGER Your Honor, thetase of Yello

rule.

Cab

Company .v. Eden, 17éx¥a 325, decided ifA 1941 set out that

&
instruction in the footnotes tz:f};nguage that's in that

paragraph two, in the footnb@es the case. It's taken
from an instruction that was,qugifd by the Court with app

al. 1It's our contention pﬁ%t it! sngt an absolute duty b

rov-

cause the opening para aph of the in%truction says that| he

[2]

had the duty to exe¥fcise reasonable careZo do the thing
listed in one, o and three.
peats that, glying that if the jury believes thgt he fail

to exerci

foregofng duties . . .

MR. MAY: Do you have a typo in that?

MR. WALLINGER: That should be reasonable.

re-
ed

the

MR. TIMBERLAKE: Your Honor, I have a far more
far reaching objection to that. My objection is, in the
first place, aside from all my general objections to all

instructions directed against Mr. Swisher, is that the ¢o

defendant has no right tozoffér an instruction against the

-
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24,

140,

' |by both the plaintiff and the co-defendant, Swisher. d

co-defendant, a finding instruction in favor of the plaintiff
against the co-defendant. It'é not the co-defendant's place
in this case to undertake to make out a case for the plaintiff
against me; it's incumbent upon the co-defendant to defend
himself or herself. And this instruction is an instruction
offered by the co-defendant against the other defendant. In
the first place, that's the one objection. The second ob-

.

jection is that it's not based upon any evidence that was
P y

introduced in this case prior to the resting of the cas

here this Johnny-come-lately--I'm through withﬂmy case and

the plaintiff is through with me--he comes in énd undertakes
to introduce evidence and offer an instruction against me.

And it's not in accordance with the rules of procedure. | Now,
he can offer an instruction that absolves him from negligence|
a proper instruction based upon the evidence, and he can base
that instruction on the evidence that he has introduced. But

to come around and introduce an instruction as to my negli-

gence rather than an instruction freeing his client of 1iabil
ity, is just not right. He's offering an instruction against
me in favor of the plaintiff. He's not offering an instruc-

tion in defense of Mrs. Craun, except by inference.

WALLINGER: Your Honor, I thin]
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represented the plaintiff and Mr. Timberlake and Mr. Wha ﬁg:/
and I represented the two defendants involved in the4ccident
that occurred\on Route 11. And the Court allowed us to ten-
der instructions to the speed limit that/was in effect
there, an instruction directed specifijeally at Mr. Chandler
who was Mr. Timberlake's clent im that case.
MR. TIMBERLAKE: at_instruction, Bruce, was
directed to absolve you,” The ;:::;hqyion on the speed limit
was to free you.
MR. MALLINGER: That particular i ;ruction was,
but instryetions were given by us, offered by u;! d given

as tofhat Mr. Chandler’s duty was in backing out ontoxgge

ghway. \
MR. MAY: Your Honor, as Mr. Timberléke éays, Mr..
Wallinger is attempting to help the plaintiff here, but I
think he's helping us too much. I think the instruction
would better state the law if it said, "To avoid a colligion
with Mrs. Craun's car if the cars did not approach or enter
the intersection at approximately the same time.'" The txzoubl
I have with this is that the Court is teliing the jury that
if Mrs. Craun got there, actually got into.the intersection
just a split second before, therefore Swisher was obviously
still approaching it, that it's absolute he had a duty tc

not hit her. And that's not the law. That ignores the ap-

w
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proximately the same time approaching and approximately| the
same time entering. This is absolute and I think it better
states the law if you would change that last language, ?nd
the plaintiff would ask you to if you are planning to give

this instruction, to leave out "if it was already within the

intersection,"

and change that to "if you believe from the
evidence they did not approach the intersection or entex

the intersection at approximately the same time."

\\\ MR. WALLINGER: Your Honor, the question of ////

whetﬁeg they entered the intersection or approached t
N ‘

N

intersect{gz at the same time speaks only to who has the

right of way. It doesn't answer the question Mr. Swish-

er's duty to keep a proper lookout and to ke€ep his car under

proper control. I absolute dut
on him because of the qualification fhat it only require
him to exercise reasonable’.are o keep his car under con-
trol if Mrs. Craun's car was alxeady in the intersection)
It doesn't speak to rightof w;y, speaks to control and
lookout.

MR. MAY: But, Your Honor, the ‘gjoint is that if

he had the ri

t of way then he's not under a“duty to exjr-

cise reasorfable care to keep his car under such coptrol as

necess that he could stop it or turn it aside. I ¥on'|t
th if he had the right of way he has the duty to exer isf
¢ kpa fce
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case. - K

| / MR. WOOD: Yes.

lobjection and the further objection .that the defendant,

thgt much reasonable care.

N

».\
N\

4\Q0URT: Gentlemen, let's talk about C,y
Mﬁl\TIMBERLAKE: Your Honor, I wouldllike to

voice another objection to B, and that is that there is

or introduced by the cbidefendant after the pléintiff's

had been completed againéf\the defendant, Swisher, upon

vehicle under proper control.

that the plaintiff has made is on

Your Honor, that ;p‘bur instruction--I foxget which numb
it was--that wg/éﬁink we have fairly framed the issues.
to that ext?nécthis instruction is also repetgéigus. We
no objec@i&n to C. In fact, Mr. Wbod, we have no\ppject

£ v
to ang’bf the others offered by Mr. Wallinger. 1Is that

cogréct?

2\ MR. WALLINGER: I would refer to that Yell:A/Cab

scintilla of evidegﬁg‘in this case, either by the plaintiff

the jury could find that thefg‘éas any failure to keep ?is
e only hint or suggestion
e questioﬁ'of lookout.

py
MR. MAY: We would like to gimply further addg,

7

no

case

which

er
And
have

ion

MR. TIMBERLAKRE: I object to C on my general

Craun, has no right to introduce instructions that tend

establish liability on the part of the defendant, Swishe

Lo

r,
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1. |to the plaintiff, Swisher.
2. —GOURE— AT T1ght, hiow about—D- _
3. MR. TIMBERLAKE: My same objection applies there.
4. The co-defendant, Your Honor, has undertaken as a subtle mean
5. |of defense, has undertaken to join the plaintiff in proFecut-
6. |ing the defendant, Swisher. There are not instructions|to
7. |absolve Mrs. Craun from liability, but they are. instructions
8. |directed against--offered by the co-defendant directed again-
9. |st Swisher.
10a' COURT: Other than your two standard objectioms,
11. |do you have any other objection?
12. MR. TIMBERLAKE: No sir. I mean, I think thgt
13. |for instance this instruction offered by the plaintiff on the
14, |basis of the plaintiff's evidence .
15. COURT: How about E?
16. MR. TIMBE#LAKE: Again, Your Honor, this has |be-
17. |come a suit by the co-defendant apparently on a cross-claim
18. [that doesn't exist against Mr. Swisher. It's not a defensive
19. |instruction at all. It's an offensive instruction by one
20. |co-defendant against the other.
21. MR{ WALLINGER: Your Honor, I would like to %dd
22. |to what I have previously said on that. I think that's |en~
23. ‘|tirely proper where the effect of a verdict against botH de-
24, f;ndants as opposed to one would lessen the liability of the
0Z? Court Reporting Service

144

Ud

32 GrRaANAM BTREET

HARRISONBURD, VIRGINIA 22501



< T B " 2 I

10.
11.
12,
13.
14,
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,

145,

to the case. Certainly I couldn't file a cross-claim on

imize as much as possible the exposure.

one defendant by half, which I would consider a proper defens

right of contribution which doesn't accrue until a judgment
has been entered against my client and been paid. And these

instructions are a part of our defense in an attempt to min-

Lo
N\,
AN COURT: All right, how about F? Mr. Timberlak

\.

Your Honor.
N\

COURT: G?

MR. TIMBERLAKE: The one that'gﬁﬁ, do you have
.’/ ’

that as G? //f

/

tion again should be couched An\language defensive to the
defendant, Craun. It's offered by\Craun. I don't want to
included in the co-deféndant's instruedtion. I'm not parti

pating with the co-fefendant in this matter. I feel like

LI

I'm entitled to instruction El, and if éﬁa\fo-defendan1

A\~ 4

wants a szﬁ;lar instruction, it should be madé\tg apply tc
N

the co-defendant.
- COURT: All right. Now, gentlemen, that 1éaves

us/with Fl. Is there anything further to be said about

s
l/

MR. TIMBERLAKE: Outside of my general oyjéctions,

COURT: Yes sir, I think so.
MR. TIMBERLAKE: o%y/ﬁ::;r, I think this instruc-

/|

othex\ than the two standard objections, general object%pﬁ;.

be

ci-

114
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INSTRUCTION NO. __ /.2

The Court instructs the jury that if you believe.
from the evidence and the other instructlons of the
Court that the defendant Roy C. Swisher had the
right of way, this did not relleve h1m of the duty to
exercise ordinary care to keep a proper lookout for

vehicles entering the intersection from the side

. - W i

thereof and to exercise ordlnary care to avoid a colliSLOn.

And if you believe from a preponderance of the
evidence that the defendant, Roy C.Swisher,:failed to
exercise ordinary care in the performance of the fore- -
going duty,}then he was negligent; and if;you'fﬁrther
believe from'such‘evidence that any such'negligence'was a
proximate'cause.of the collision, or that "it concurred
with any negligence of”the derendant, Dana J. Craun, to
proximately cause the collision,. then you shall find your

verdict in favor of the plaintiff against the defendant,

fiows

Roy C. Swisher.




INSTRUCTION NO. I3

The Court instructs the jury that it was the
duty of Mr. Swisher, when approaching the intersection of
Norwood Road and Robin Hood Road, to exercise reasonable
care:

1) To keep a proper lookout for vehicles“éntering
the intersection from either side and take reasonably prucen
action to avoid any danger thereby disclosed;

* 2) To keep his car under such control that he
could, if necessary, stop his car or turn it aside in order
to avoid a collision with Mrs. Craun's car if it was already
within the intersection as he approached it;

3) To employ every reasonable and practical means
to avoid a collision after he saw, or by the exercise of
ordinary care should have seen, that Mrs. Craun's car was
going to enter or had entered the intersection;

And if you believe from a preponderance of the
evidence that Mr. Swisher failed to exercise wareasonable

care in the performance of any of the foregoing duties, then

Qos, 0, .

was negligent.

030
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INSTRUCTION No. C.

If you believe from the evidence that the two
automobiles involved herein did not approach or enter the
intersection at approximately the same time and that the
automobile operated by Mrs. Craun entered the intersection
substantially first, then neither driver had the right of
way and each was under a duty to exercise ordinary care

under all the existing circumstances.

031




INSTRUCTION NO. _D

If the jury believe from the evidence that
Mr. Swisher had the right of way over the automobile being
operated by Mrs. Craun and if the jury believe that it appeaqed
to Mr. Swisher, or by the exercise of ordinary care should have
appeared to him, that Mrs. Craun did not intend to yield |
that right of way, then it became the duty of Mr. Swisher to
exercise ordinary care under the circumstances to avoid
a collision; and if you believe from the evidence that Mr.
Swisher failed to exercise ordinary care in the performance of

the foregoing duty, then he was negligent.

o




INSTRUCTION NO. £

———

If you believe from the evidence that the view
of Mr. Swisher as his car was about to enter the intersection
was obstructed or partially obstructed by an object, it was
his duty to exercise that degree of care commensurate with
the danger in entering the intersection that a reasonably
prudent person would exercise under all the existing
circumstances; and if you believe from a preponderance of the
evi&ence that Mr. Swisher failed to exercise ordinary care in

the performance of the foregoing duty, then he was negligent.

Fe—e v




SON, MCPHERSON
UMMERS, WOOD
& BPISHOP
[TORNEYS AT LAW
AUNTON, VIRGINIA
24401

ORDER

THIS DAY came again the parties, by counsel, and the

motions of the defendants, Roy C. Swisher and Dana Sue Craung to
set aside the verdict of the jury on the grounds heretofore';
assigned in writing; and filed with the papers in this actioﬁ and
was argued by counsel.

UPON CONSIDERATION WHEREOF, the Court having maturely

considered said motion and all the grounds thereof, and the

<

authorities submitted in support thereof, and the Court being of th?
opinion that both of said motions should be overruled, it is
ADJUDGED, and ORDERED that said motions be, and thé same hereby are
overruled. Therefore, pursuant to the verdict of the jury, the
Court doth ADJUDGE and ORDER that the plaintiff, Beulah L. Swisher,
recover of the defendants, Roy C. Swisher and Dana Sue Craun|
jointly and severally, the sum of Thirty-Five Thousand Dollars
($35,000.00) as well as her costs in this behalf expended, |
together with interest from May 14, 1979 until paid, to which
action of the Court the defendants, by counsel, excepted.
And defendants, Roy C. Swisher and Dana Sue Craun, by
counsel, having indicated their intention to take appeals from
this judgment and having moved for a suspension of execution
of this judgment pending action thereon by the Supreme Court,
it is further ORDERED that execution of this judgment be, and it
is hereby, suspended for 30 days from the date of this ordexy and
thereafter until the Supreme Court acts on éhe petitions for
appeal which each defendant may file, provided that within ﬁaid

period of 30 days the defendant or defendants ,Who may give

- 034
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notice of appeal, file with the Clerk of this Court an appeal bond
in the penalty of One-Thousand Dollars ($1,000.00) with surety to
be approved by the Court, conditioned according to law; and it

is further ORDERED that the transcript of testimony taken at
the trial before this Court in this matter on May 14, 1979,
including the transcript of all other incidents of said trial,
and the letter of the Court to counsel dated July 13, 1979, be
made a part of tﬁe record in this case, provided that said
transcript or transcripts be filed in the offiée of the Clerk of
this Court within 60'days from the date of this Order.

ENTER: %_?{/_-
Judge ,

Date: 9//7/77

-

Requested:

A,

Tﬁdﬁés H. Wood

035




ASSIGNMENTS OF ERROR

1.
The overruling by the trial court of the motion to
dismiss the defendant Swisher at the conclusion of the evi-

dence of the plaintiff and said defendant.

2.
The granting of any instructions by the trial court

tendered by the plaintiff against defendant Swisher.

3.
The overruling by the trial court of the motion of
defendant Swisher to set aside the verdict in favor of the

plaintiff, as to him,

4.
The granting by the trial court of instructions
tendered by defendant Craun predicated solely upon the right

of the plaintiff to recover against defendant Swisher.

5.
The granting by the trial court of plaintiff's

Instruction 12.
6.
The granting by the trial court of Instructiqn B

tendered by defendant Craun against defendant Swisher.

036




7.
The granting by the trial court of Instruction C

tendered by the defendant Craun.

8.
The granting by the trial court of Instruction D

tendered by the defendant Craun.

9.
The granting by the trial court of Instruction E

tendered by defendant Craun.

10.
The granting by the trial court of Instruction G

tendered by the defendant Craun.
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