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V I R G I N A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
AT LAW # ~ ~ ·- i-

vs.

?;q-

WILLIAM HENRY CLARK, JR.
1951 Sperryville Pike
Culpeper, VA 22701
and
GAIL CLARK
1951 Sperryville Pike
Culpeper, VA 22701,
Defendants
MOTION

FOR

DECLARATORY JUDGMENT

TO THE HONORABLE JUDGES OF SAID COURT:
Your Plaintiffs, ALICE PORTER STROTHER, THOMAS LEONARD
KEISER, MARY LOUISE KEISER, AND LUCY KEISER LEWIS, respectfully
represent as follows:
1.

That this is a suit for declaratory judgment brought

pursuant to the provisions of Section 8.01-184 et seq. of the
Code of Virginia, 1950, as amended, for the construction and
interpretation of the will of HENRY PORTER, who died testate on
February 10, 19 3 0, a certified copy of which will is attached
hereto marked "Exhibit A".

The will dated March 18, 1913, was

duly probated in the Clerk's Office of the Circuit Court of
Culpeper County, on June 9, 1930.
2.

Your Plaintiff Alice Porter Strother was born October 7,
1

1

1912, and is a daughter of Carroll H. Porter, son of Henry
Porter, said Carroll H. Porter having died on December 17, 1966.
3.
' Keiser,

Your Plaintiffs Thomas Leonard Keiser, Mary Louise
and Lucy Keiser Lewis, are the respective son and

daughters of Mary Russell Porter Keiser, who was born on January
6, 1911, and who was a daughter of Carroll H. Porter, son of
Henry Porter, said Mary Russell Porter Keiser having died on
December 31, 1986, leaving as her sole heirs at law her son and
two daughters your Plaintiffs Thomas Leonard Keiser, Mary Louise
Keiser, and Lucy Keiser Lewis.
4.

Your Defendant William Henry Clark, Jr., is the only son

of Edith M. Clark, who was born August 10, 1910, and who died
June 19, 1983, testate, leaving a will dated November 25, 1980,
admitted to probate August 24, 1983, and filed and recorded in
the Clerk's Office of the Circuit Court of Culpeper County in
Will Book t74, Page 645.

Edith M. Clark was the sole heir of her

father Charley Hermon Porter, whom she predeceased.

Charley

Hermon Porter, died on May 11, 1986, and is survived by his
Grandson, your Defendant William Henry Clark, Jr., as his sole
heir at law.

Your Defendant Gail Clark is the wife of Defendant

William Henry Clark, Jr., and is joined as a party defendant
because of any contingent right of dower that she may have in the
subject property.
5.

Under "item 2" of the will of Henry Porter, attached

hereto ·as exhibit A, Henry Porter died seised and possessed of a
certain lot or parcel of land referred to as Lot t2, which he
2

2

left to his son Charley Hermon Porter, to have and to hold during
his life, and at his death to go to his child or children if
there be any;

and if he left no child then the remainder

interest in the subject lot to was left by Henry Porter to the
sister of Charley Hermon Porter, Lucy Maud Porter, and to the
other son of Henry Porter, Carroll H. Porter, or to their
children.

The subject lot #2 contains approximately 19.690

acres, on Route 763 in Catalpa Magisterial District, County of
Culpeper, Virginia, and is designated on the tax maps of Culpeper
County on Map 40 as part of parcel 1156.
6.

Your Plaintiff Alice Porter Strother is the sole

surviving child of Carroll H. Porter, and your Plaintiffs Thomas
Leonard Keiser, Mary Louise Keiser, and Lucy Keiser Lewis, are
the sole heirs at law of Mary Russell Porter Keiser, who died
December 30, 1986, and who was also a surviving child of Carroll
H. Porter at the time of the death of Charley Hermon Porter, on
Ma~y

11, 1986.
7.

It is the position of your Plaintiffs that under the

proper construction and interpretation of the will of Henry
Porter, it was the intention of the testator Henry Porter in the
light of the circumstances and surroundings of the testator when
the will was executed, to convey the subject lot i2 to Charley
Hermon Porter for his life, with the remainder interest to go to
his child or children if there be any at the death of Charley
Hermon Porter, and if Charley Hermon Porter left no child at his
death, then the property should go to the children of the sister
3

3

and brother of Charley Hermon Porter.

Specifically, it is the

position of your Plaintiffs that the contingent remainder
interest in Lot t2 passed at the death of Charley Hermon Porter
on May 11, 1986, to the surviving daughters of Carroll H. Porter,
your Plaintiff Alice Porter Strother and her sister Mary Russell
Porter Keiser, who subsequently died on December 31, 1986,
vesting her One Half 1/ 2 undivided interest in her son and two
daughters, your Plaintiffs, Thomas Leonard Keiser, Mary Louise
Keiser, and Lucy Keiser Lewis.

It is the position of Defendant

William Henr y Clark, Jr . , that the remainder interest in the
subject lot vested in him as of the date of the death of his
Edith M. Clark on June 19, 1983, notwithstanding the fact

mothe~

that Edith M. Clark died prior to the death of her father Charley
Hermon Porter on May 11, 1986, and notwithstanding the fact that
Charley Hermon Porter left no child surviv ing him as of the date
of his death on .May 11, 1986.
8.

That your Defendant William Henry Clark, Jr., has

collected rent and profits from the subject property , Lot #2,
s ince the de ath of his Grandfather Charley Hermon Porter on May
11, 1986.
9.

That there exist an actual controversy and an actual

aQtagonistic assertion and denial of right concerning the proper
construction, interpretation and effect of the will of the late
Henr y

Port ~ r

within the purview of Section 8.01-184 e t seq. of

the Code of Virginia, 1950, as amended, and that your Plaintiffs
have a jus ticiable inte r est therein.
4

4

WHEREFORE, your Plaintiffs pray that the Court will take
jurisdiction of this proceeding;

that the Court construe and

interpret the will of Henry Porter so as to determine the rights
of the parties named herein under the will of Henry Porter, and
specifically determine whether your Plaintiffs Alice Porter
Strother, Thomas Leonard Keiser, Mary Louise Keiser, and Lucy
Keiser Lewis are the fee simple owners of the aforesaid lot #2,
or whether your Defendant William Henry
simple owner of the aforesaid lot #2;

Clark~

Jr. is the fee

and for such further

consequential or incidental relief as may be necessary and
proper, including but not limited to an accounting by your
Defendant William Henry Clark, Jr., of all rents and profits
collected in connection with the subject property, Lot #2, since
the death of his Grandfather Charley Hermon Porter on May 11,
1986.

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS
By Counsel
RICHARD A. DULANEY
Niles, Dulaney & Parker
P.O. Box 190
Culpeper, VA 22701
( 703) 825-6046

• 11eo In Culpeper Counti

C! r c u It Co u r t C1e r k' •

::ri l
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I'J
" EXHIBIT A"

Subeoribed and ••om to 'before •

tbie ?t.h d.a7 ot June, 1930.

C. T.

~1nn

Clerk ot Cirouit Court
Virainia,
In Culpeper Count7 Ciroui t Court Clerke Oft1oe, Tble Lht ot He in ne t.hh ?t.h d.a7

ot June 1930, tiled here and il adaltted to reoord.
T.. te:

11111 or
Henr)<
Port.er

I,

~llf"7

Porter , bdns 1n eound etat.e ot bod,y and alnd, but lmowtna

oertaint7 ot thie traneitoi"J lite, do . .kl tbie ••
1.

~

I &he unto

~

t~e UD•

l ..t will and teetaMntl

dauabter Luoy Maud, wtte of Walter R..d ,

~

hcu11 and toar

aor11 at land eituate4 on the Jettrill' •111 Road, nid tour aone oonta1n1na the
aarden, orob&rd , well and etable, to have and to hold durlna her life, and at blr
deatb to

ao

-J!

:-..

to her ohUd or oh114ren it there be an;y; it ehe have no oh114 then

the property ehall a o to her two brother• or to their ohildren.
•ortcase tbi• property.

8b1 . .7 not

8be . .7 not ••11 tbie propert7 exoept to one ot her

brother• , IIJ' • on•.
8.

I aive to IIJ' eon, Charley Har80n Porter, Lot No. 8 aooordina to enoloeurll
and etCK\11 . . t to .ark the boundai"J, adJoWns to ltt above •entiODed and the

ot carroll Porter, Doo Turner, Kai"J Turner, h . 1')'l.er, Henry ford and othen,
have and to hold

durin& hi• lite and to be lett to hie ohlldrln UDder the eaM

ooadltione •• tho•• epeoitied in "It . . 1.•
I lift to IIJ' eldllt eon, Carroll H. Porter, Lot No. S adJo1n1na the 1aD4I of
Lewil Wri~t, tben runnin& wi tb Doo Turner'• line SlO JArde, and toO · JArde to corner ot Lot No. 8, then wi tb eatd lot U50 JArd• , 800 JArd.a ~ and

eo

Jarde to Aid

Carroll H. Porter•• c omer, to bevl and to hold under tbe / . - OODc11t1oce . . thoee
epeoitied in It•• 1 and 8 .
It•• 4

I atve to IIJ' Widow, Liczt• W. Porter, the traot or eleven aoree at »oraan,
with the dwellina- hou" and other bulldinae thereon ae her dower durtna her natural
Ute and afterward t o be divided eoually between IIJ' oh114ren or their bein.

!hie

property D&y not be eoldl except that one ohild .ay ••11 hie or ber 1ntereet to
another ohlld .

It•• 5.

Tbe twelve aor•• ot land, now in wooda , reoentl7 bougbt of Plri"J an4 li,..rA,

·.

aDCS the four acre• of woodland cal the Jettri. . 1 11111 !load I leaft u

•OOCS-le\1

fro• mioh the widow and the oblldren,- above ••ntioned, D&7 pt ttre-wOOCS to burn
but not to •ell any.
Tbeu wood- lot• D&Y be d1Y1de4 &110111 the ohlldren alter the death ot the
Widow, but 11118t reD&in in srowins tiaber. ,

6

It.e• 6.

All of

~

peraonal propert.y, •m•y t.bat. I .ay ha·n in bank and
~

the .aney fro•

po11oy with the "0&11lean

f-MLl expen. .e, · I leant.t ;o
ha~

• e ot the

pen~onal

-r

F1ah•~·

widow Lint& 11, Port.eM

oYer &Dd

abo~ ~

Tbe children to

propert.y durinc her 11fe, aDd t.o be diYided

between the• at. ber deatb.
I appoint.

-r

ea~~

Carroll H. Port.er ae

-r

adlllnilt.rator to O&IT)' out.

t.he proYillona of t.hla will .
Wltnau

~

hand and . .al, t.bil 18th day ef llaroh 1111:5.
Henry

Wit.neea

w.

hh
x Port.er
•rk

(SIAL)

J . lladdm

Ida lladdm

Vir&1n1ar

In Culpeper County Cirouit Court Clerk'• otfloe .

A paper writinc, dated llaroh 18, 191:5, purportlna to be t.bll laat. will and
tut.a•nt. of Henry Port.er, deoaa. .d, wbo died on t.be lOt.b day of February, 19:50,

waa t.hh day produoed before • ·
peper County, Virsinia , in

-r

c.

T. <aalnn, Clerk ot t.ba C1rou1t. Court. for CUl-

oft1oe by Carroll H. Port.er, and offered for paOb&t.e.

And thereupon the ea• wu duly prond by the eY1denoe ot W. J, lla44en &Dd
Ida Madden, t.be two eubeoribina w1tneeaea thereto, who . .de

oa~b

t.bat. t.hey were both

preaent with the t.eet.ator when he eigned the aa11e1 t.bat. they eigned their naaea ae
wlt.neeaee thereto ln the preaenoe of the t.eat.at.or and of eaoh ot.ber, at. bl1 requeat.a
and t.bat. the t.eet.at.or waa at. t.be t.i.. of elanlna aald paper writing of aound, die•
poe ins 111Dd ,

•~~ar)'

and underet.andins.

Whereupon it. h

ooneidertd by t.be Clerk

that. eald paper writin; hal bean wholly pronn, and 1t. 11 ordered that. t.he aa• be
reoDrded aa and tor the true, laet. will and t.eet.ament ot Henry Port.er, daoaaeed.
Ginn under

-r

band tbie tbe 9th day of June, 19:50.

1.-.
VIRGINIA:

IN CULPEPER COUNTY CIRCUIT COURT CLERK'S OFFICE.

I , Dorothy A. Faulconer, Cl erk of the Circuit Court in and for the County
and State aforesaid , do certify the foregoing to be a true copy of the LAST
WILL AND TESTAMENT OF HENRY PORTER, Deceased, with Order of Probate attached,
which was admitted to probate i n this office on the 9th day of June , 1930, and
is recorded in Will Book 11 at Page 142 .
Gi v:m unc!er my hand and the seal of the Court, this 16th day of April,
Teste:

Dorothy A. Faulconer, Clerk

By~J~ Deputy

Clerk
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VI RGI NI A :
IN THE CIRCUIT COURT OF THE COUNTY OF CU LPE PPER
' I ALICE PORTER STROTHER, et al.,

!.I

I
i
I

I

Plaintiffs
AT LAW NO. 68-L-87

v.

WILLIAM HENRY CLARK, JR., et ux,
Defendants
MOTION TO DISMISS AND COUNTERCLAIM
MOTION TO DISMISS
Come now the defendants, by counsel, and move this Court to
dismiss the plaintiff's motion for declaratory judgment on the
grounds that plaintiffs do not have any legal or justi fiable
interest in the property that is the subject of said motion .
COUNTERCLAIM

·1

Defendant, William Henry Clark, Jr., respectfull y represents
as follows:
1 . That he is the fee simple owner of the property,
· briefly described as Lot #2, devised by his qreat-qrandfather,
Henry Porter, to his grandfather, Charley Herman Porter, by his
dated March 18, 1913, duly probated in the Clerk's office of
1 will
the Circuit Court of Culpepper Cour.ty, Virginia.
2. That it is necessary that this Court exercise
jurisd iction, pursuant ·to the provisions of Section 8 . 01-1 84 et
seq . of the Code . of Virginia, 1950, as amended, to construe and
interpret the will of Henry Porter, who died testate on February
10, 1930, a copy of which is attached to plaintiffs' motion for
declaratory judgment, and shall hereinafter be refe~red to as
exhibit #1.
3. That it is evident from the will of Henry Porter that it
was Henry Porter's intent to create a lineaqe with himself as the

8

common progenitor; that it was Henry Porter's intent to keep the
real property he acquired within his lineage; that it was Henry
Porter ' s intent for all members of his lineaoe (children, orandchildren, great grandchildren, etc.) to enjoy the real property
he (Henry Porter) acquired durin~ his lifetime. This is evinced I
by the closing sentence of Item #1 (incorporated into items #2
and #3):
She [He] may not sell this property except to one of
i
her brothers, my sons [his brchher or sister, my son and dauohter~ 11 •
4. That on the dat~ (March 18, 1~13) that Henry Porter
drafted (or caused to be ·drafted) and executed (or caused to be
executed) his last Will and Testament he (Henry Porter) knew:
(1) that his son, Carroll Porter, had fathered
two daughters, Alice Porter Strother (born
October 7, 1912), and
Mary Russell Porter Keiser (born January
6, 1911), whose son and daughters, Thomas
Leonard Keiser, Mary louise Keiser and lucy
Keiser Lewis, are plaintiffs herein;
(2) that his son, Charley Herman Porter, had
fathered a daughter, Edith M. Clark (born
August 10, 1910), whose son, Wi l liam Henry
Clark, Jr. is a defendant herein; and
(3) that his daughter Mary Maude Porter Reed was
childless .

I

11

5. That, as evidenced by the langua~e of the ' will of Henry
Porter, it was the intent of .Henry Porter that his property oass
to his children, or, in otherwords, in his lineage. Thus, as a
member of said lineage, William He~ry Clark, Jr., a defendant
herein, is the person to whom Henry Porter intended the property
he devised to his son, Charley Herman Porter, to be passed on to.
6 . That it is the position of your defendants, in full
. accord with the spirit and intent of the testator, Henry Porter,
!1 that William Henry Clark, Jr., a defendant herein, is the fee
simple owner of the real property, briefly described as Lot #2,
referred to in Item #2 of the will of Henry Porter (exhibit #1) .

I

~I

9

I

I
I
I
I

I

I
I
I

I
i

7. That, therefore, it is the position of defendants that
under the proper, equitable construction and interpretation of
the. will of Henry Porter, that this Court should adjudqe him
.
(William Henry Clark, Jr.) to be the justly entitled, fee s imple, I
owner of the subject property.
WHEREFORE, your defendants and counter<laimants pray that
this Court will take jurisdicjion of this proceeding; that th is
Court construe and inte~ret the will of Henry Porter so a s to
determine the rights of the parties named herein under the will
of Henry Porter, and specifically determine that your defendants
are the fee simple owners of the real property that is the subjec
of this cause of action; and for such other and further relief as
to equity may seem meet.
WILLIAM HENRY CLARK, JR.
GAIL CLARK
By

j) \.(\_:,_,_ \

~

~- r:-

--~~~~C~~-u-n-se~l.-~7~-------- ~

Mary E. Cox, Esquire
Counsel for Defendants
MARY E. COX LEGAL CLINIC
1012-A North Belmont Avenue
Richmond, Virginia 23221
(804) 358-7403

I

I
'

CERTIFICATE
I hereby certify that true and exact copies of the foregoing I
Motion to Dismiss and Counterclaim was mailed postage preoaid to 1
Richard A. Dulaney of Niles, Dulaney & Parker at P.O. Box 190 ,
Culpeper, Virginia 2270 1 this

.· ).() , _day of

1)'-<},_ J

,

1987.i

Mary E- (~ox
I.,- -, .~ ·

.. . '
~

'

.'

..

'

I

'

.

.

.. - .

.; ~

...
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I VI RGI NI A:

I

IN THE CIRCUIT COURT OF THE COUNTY OF CULPEPPER
ALICE PORTER STROTHER, et al.,
Plaintiffs
AT LAW NO . 68-L-87

v.
~

WILLIAM HENRY CLARK, JR.\ et ux,
0 e f e,ndan t s

I

.i

ANSWER

Your defendants respectfully represent as follows:
1. That they are without sufficient knowledge or information
to admit or deny the intentions of plaintiff s as to the purpose(s)
for which they have instituted this cause of action. It is
admitted that the late Henry Porter (great-grandfather of
defendant William Henry Clark, Jr.) died testate on February 10,
1930 and that the late Henry Porter 's will, dated March 18, 191 3,
was duly probated in the Clerk's office of the Circuit Court of
Culpepper County, Virginia on June 9, 1930.
-1
2. That they are without s ufficient knowledge or information
to admit or deny the date on which Alice Porter Str other wa s born,
;: I but it i s admitted that s he is the daughter of Carroll H. Porter ,
:i s on of Henry Porter, and that Carroll H. Porter died on December
,!
i 17, 1966.
3. To the best of defendants' knowled9e and information,
paragraph 3 i s admitted.
4. Paragraph 4 i s admitted.
5 . Paragraph 5 is admitted.
·1
6. To the be st of defendant s' knowledae and _information,
II
paragraph 6 is admitted.
7. It is admitted, and defendant s agree, that under th e
proper const ruction and interpretation of the will of Henry
Porter, it was the intentio n of t he testator Henry Porter in the
light of the c i rc umstances and surro undin gs of the testator when

.I

11

the will was executed, to convey the referenced Lot #2 to Charley
Herman Porter for his life, with the remainder interest to qo to
his child or children. Further, it is respectfully stated that
it was Henry Porter's clear intention to create a linea9e with
himself as the common progenitor; that it was Henry Porter's clea
intention for his property to remain in his lineaqe; and that it
was the clear intention of Henry Porter that all of his lineaoe
receive a proper share of his ~roperty.
8. It is therefore\the position of defendants that under
the proper construction and interpretation of the will of Henry
Porter, that it was the intention of the testator Henry Porter in
the light of the circumstances and surroundings of the testator
when the will was executed (on March 18, 1913) that all the
persons in his lineage- his children and qrandchildren - receive
a proper share of his property. Specifically, that 9ecause the
late Henry Porter was on the date, March 19, 1913, he executed his
1
will, aware of the existence of his grand-dauqhter, Edith M.
Clark (born August 10, 1910--then almost three (3) years of aqe)
,I that it was the clear intent of the late Henry Porter that Edith
M. Clark have the remainder interest in the subject lot; and
that at the death of Edith M. Clark, she had the - lawful rioht to
devise said property to her son, defendant William Henry . Clark,
Jr., which she did as evidenced by her will dated November 25,
1980, probated August 24, 1983, an~ of record in the Clerk's
office, Circuit Court, Culpepper County, Virginia in Will Book
#74, page 645; and that, therefore, the remainder interest in the
I subject lot vested in defendant, William Henry Clark, Jr. as
'
! of the date of the death of Edith M. Clark on June 19, 1983.
9. That the fact that Edith M. Clark predeceased Charley

!I
!I

I

o

I

1 ::~::~ ::·:~:.:: :·~:~::::ta!: !:~h:l~fm:::.~:·:; ::::n~i::.::n::
'
11

il
1

enjoy and share i_n his porperty.
10. Paragraph 8 is neither admitted nor denied.

inte~~~t ~~ :~ed::~;:c~h:;o~:::~~if;:r::~:p~n~ ~~s::::::::

as to

the other allegations.
1

I

12

WHEREFORE, defendants pray that this Court will take
jurisdiction of this proceeding; that this Court construe and
interpret the will of Henry Porter so as to determine the rights
of the parties named herein under the will of Henry Porter, and
specifically determine whether your defendant, William Henry
Clark, Jr ., is the fee simple owner of the aforesaid lot #2; that
defendants be awarded reasona~le attorneys fees; and for such
other and further relief\as to equity may seem meet.
WILLJAM HENRY CLARK, JR.
GAIL CLARK
.

~1\(t_ \,'\.\

By

~-

~jun sel

(~

>C

/

Mary E. Cox, Esquire
Counsel for Defendants
MARY E. COX LEGAL CLINIC
1012-A · North Belmont Avenue
Richmond, Virginia 23221
(804) 358-7403
CERTIFICATE
I hereby certify that true and e xact copies of the foregoin9
Answer was mailed postage prepaid to Richard A. Dulaney of Niles,
Dulaney & Parker at P.O. Box 190, Culpeper, Virginia 22701 this
·' .,
day of
\\~
,
, 1987.
''

\ \ \i~. ..·_._ \

r'

-

'2

(
I

.... .......-

Mary ~\~Cox

I • ., -: . -

. - . . . I...

•

N

..

~(J)i~
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V I R G I N I A:
IN THE CIRCUIT COURT OF CULPEPER COUNTY
ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
vs.

'

AT LAW I 68-1-87

WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants
ANSWER TO

COUNTER CLAIM

COME NOW, your Plaintiffs, Alice Porter Strother, Thomas
Leonard Keiser, Mary Louise Keiser, and Lucy Keiser Lewis, by
counsel, and for their answer to the Counter Claim filed herein
by Defendants William Henry Clark, Jr. and Gail Clark, say as
follows:
1.

The allegations contained in paragraph 1 of Defendant's

counter claim are denied, and strict proof thereof is demanded.
2.

Paragraph 2 of Defendant's counter claim is admitted.

3.

The allegations contained in paragraph 3 of Defendant's

counter claim are denied, and strict proof thereof is demanded.
Your Plaintiffs further allege that Defendants William Henry
Clark, Jr. and Gail Clark had not been born as of the date Henry
Porter executed his will on March 18, 1913, and further that it
was ·the intetit that the subject property remain in the possession
of his son Charley Hermon Porter for his life, the remainder
interest to be vested in his granddaughter Edith M. Clark if

~he

were to survive her father Charley Hermon Porter as of the date
1
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of his death, and in the event that she did not survive Charley
Hermon Porter,

it was the intent of Henry Porter that the

remainder interest in the subject property be vested in the
sister and/or brother of Charley Hermon Porter or their
respective children.

This

intent~n

is evidenced by language of

the testator in item 4 of thJ subject will regarding the tract of
11 acres at Norman, which upon the death of Henry Porter's widow
Lizzie W.

Porter, was to be divided equally between their

children or their heirs.
4.

Allegations contained in paragraph 4 of Defendant's

counter claim are admitted.
5.

Allegations contained in paragraph 5 of Defendant's

counter claim are denied, and strict proof thereof is demanded.
Your Plaintiffs allege that Henry Porter intended the
subject property to pass to his grandchildren only in the event
that they survived their parents.
6.

Allegations contained in paragraph 6 of Defendant's

counter claim are denied, and strict proof thereof is demanded.
7,

Allegations contained in paragraph 7 of Defendant's

counter claim are denied, and strict proof thereof is demanded.
Your Plaintiffs further allege that this court is not
permitted to rewrite the will of Henry Porter on any .equitable
theory, and that the intention of the testator Henry Porter
should be carried out, by entry of a decree adjudging your
Plaintiffs as the rightful fee simple owners of the subject
property.
2
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WHEREFORE, your Plaintiffs pray that the counter claim filed
herein by the Defendants be dismissed; that your Plaintiffs be
granted the relief prayed for in their motion for a Declaratory
Judgment, and for such further consequential or incidental relief
as may be necessary and proper

Defenda~t

accounting by your

i~cluding

but not limited to an

William Henry Clark, Jr., of all

rents and profits collected in connection with the subject
property, Lot #2, since the death of his grandfather Charley
Hermon Porter on May 11, 1986.
ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS

£/J~A-~~By
RICHARD A. DiJANEY
Counsel for Plaintiffs

Counsel

)

CERTIFICATE
I hereby certify that a true and exact copy of the foregoing
answer to counter-claim was mailed postage pre-paid to Mary E.
Cox, Esquire, Counsel for Defendants, Mary E. Cox Legal Clinic
1012-A North Belmont Avenue, Richmond, Virginia 23221, this

~(1

day of May, 1987.
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V I R G I N I A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiff,
AT LAW t 68-L-87

vs.
WILLIAM HENRY CLARK, JR .
GAIL CLARK,
Defendants

ME M0 R A N D U M
COME NOW your plaintiffs ALICE PORTER STROTHER, THOMAS
LEONARD KEISER, MARY LOUISE KEISER, AND LUCY KEISER LEWIS, and
respectfully file this memorandum in support of their motion for
declaratory judgment, as requested by the Court at its hearing on
September 15, 1987.
STATEMENT OF FACTS:
This declaratory judgment action is brought pursuant to the
provisions of Section 8.01-184 of the Code of Virginia, 1950, as
amended, for the construction and interpretation of the will of
HENRY PORTER, who died testate on February 10, 1930.

A certified

copy of his will, dated March 18, 1913, is attached as •Exhibit
A• to plaintiffs' motion for declaratory judgment.

Henry

Porter's will was duly probated . in the Clerk's office of the
Circuit Court of Culpeper County, on June 9, 1930, and is of
record in will book 11, page 142, in the office of the Clerk of
1
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Culpeper County, Virginia.
At the time Henry Porter's will was drafted and executed on
March 18, 1913, Henry Porter had three (3) children, to-wit:

a

daughter, Lucy Maud Porter, wife of Walter Reed, and two sons,
Carroll H. Porter, and Charlie Hetmon Porter.

At the time that

Henry Porter drafted and exejuted his will on March 18, 1913, his
daughter Lucy Maud did not have children, his s.on Carroll H.
Porter had four (4) children, and Charlie Hermon Porter had one
( 1) child.

·Henry Porter's son Carroll H. Porter died December

17, 1966, survived by two of his children, Alice Porter Strother
and Mary Russell Porter Keiser.
Henry Porter's daughter Lucy Maud Porter (Reed) Jackson died
July 9, 1955, testate, but without issue and by her will dated
March 12, 1940, and recorded in Will Book 31, Page 69, in the
office of the Clerk of Culpeper County, Virginia, she devised her
estate to her husband John L. Jackson, who died January 19, 1963,
intestate.
Henry Porter's son Charlie Hermon Porter, died May 11, 1986,
leaving as his sole heir at law his grandson, your defendant
William Henry Clark, Jr.

Charlie Hermon Porter's daughter Edith

M. Clark, born August 10, 1910, died June 19, 1983, testate,
leaving a will dated November 25, 1980, admitted to probate
August 24, 1983, and filed and recorded in the Clerk's office of
the Circuit Court of Culpeper County in Will Book 74, Page 645,
whereby she left her estate to her son, your defendant William
Henr y Clark, Jr.

Prior thereto on or about January 10, 1977,
2
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Charlie Herman Porter executed a deed of gift, conveying to his
daughter Edith M. Clark, all of his interest in properties
inherited from Henry Porter, with the exception of his life
estate in the real property that is the subject of this motion
for declaratory judgment.
record in Deed Book 206,

Pag~

The

~foresaid

deed of gift is of

492, in the office of the Clerk of

Culpeper County, Virginia.
Under item two of the will of Henry Porter, attached to
plaintiff's motion for declaratory judgment as •Exhibit A•, Henry
Porter died seised and possessed of a certain lot or parcel of
land referred to as Lot t2, which he left to his son Charlie
Hermon Porter, to have and to hold during his life, and at his
death to go to his child or children if there be any; and if he
left no child then the remainder interest in the subject Lot t2
was left by Henry Porter to the sister of Charlie Hermon Porter,
Lucy Maud Porter, and to the other son of Henry Porter, Carroll
H. Porter, or to their respective children, if they predeceased
their brother Charlie Hermon Porter.

The subject Lot t2 contains

approximately 19.690 acres on Rt. 763 in Catalpa Magisterial
District, County of Culpeper, Virginia, and is designated on the
tax maps of Culpeper County on map 40 as part of parcel tl56.
When Charlie Hermon Porter died on May 11,

1987~

he died

testate, and his will dated July 20, 1983, is of record in Will
Book

81~

Page 289, in the office of the Clerk of Culpeper County,

Virginia, and leaves his entire estate to his grandson, William
Henry Clark, Jr., your defendant in the subject declaratory
3
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judgment action.
Henry Porter's widow Lizzie

w.

Porter died October 25, 1960.

At the time of her death, the surviving children of Henry Porter
were his two sons Carroll B. Porter and Charlie Hermon Porter.
Henry Porter's daughter Lucy

Ma~d

Porter (Reed) Jackson had

'

predeceased her father on July 9, 1955, as setforth above.
Subsequent to the death of Henry Porter's widow Lizzie

w.

Porter, Carroll H. Porter's surviving children Alice Porter
Williams

(now having remarried and now known as Alice Porter

Strother, your plaintiff herein) and Mary Porter Keiser, filed a
partition suit on the chancery side of the Circuit Court of
Culpeper County, Virginia, In Chancery 1108-C (court file 12015)
styled Alice Porter Williams and Mary Porter Keiser,
Complainants, vs. Charlie Hermon Porter, et als, Respondents.

At

the court's hearing on September 15, 1987, plaintiffs by counsel
moved that the record in Chancery 1108-C (court file 12015) be
made a part of the record in the subject proceedings.
purpose of the aforesaid partition

s~it

The

was to determine the

owners of lands devised by Henry Porter under items 1, 4, and 5
of his will, a copy of which is attached to plaintiff's motion
for declaratory judgment as wExhibit Aw.

The aforesaid partition

suit also determined title to certain real property purchased by ·
Henry Porter subsequent to the execution of his will on March 18,
1913, of which he died seised and possessed, at his death on
February 10, 1930.

The will of Henry Porter does not contain a

residuary clause, and therefore he died intestate as to real
4
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property not disposed of by his will.

In chancery suit tl08-C

(file t2015) styled Alice Porter Williams and Mary Porter Keiser
vs. Charlie Hermon Porter, et als, a copy of the will of Henry
Porter is found as "Exhibit T" to the bill of complaint (record
at 59) •

In the aforesaid partit»on suit, Charlie Hermon Porter

filed an answer raising the

~uestion

of the proper interpretation

of the will of Henry Porter and stating that by _ deed of gift
dated January 10, 1977, a copy of which was appended to his
answer, as "Exhibit A", he conveyed to his daughter Edith M.
Clark, all of his interest in the properties that were the
P."'(
subject of the ~ition suit, said deed being of record in the
office of the Clerk of Culpeper County, Virginia, in Deed Book
206, Page 492, and Charlie Hermon Porter asked that the Court
recognize his transfer of this interest in the aforesaid
properties to his daughter Edith M. Clark. (Record at 75)
same time the

~foresaid

At the

answer was filed by Charlie Hermon

Porter, his daughter Edith M. Clark, filed a p et ition to
intervene, stating that her father by the aforesaid deed had
conveyed his interest to her in the real property subject to the
•

aforesaid chancery cause, and a copy of the aforesaid deed was
appended to her petition as "Exhibit A".

(Record at 80)

The

Court subsequently entered an order allowing Edith M. Clark to be
joined as a party to the aforesaid partition suit.
In the aforesaid partition suit the Court entered a decree
of reference (record at 89), and a commissioner's hearing was
subsequently held, resulting in a commissioner's report, which is
5
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found in the aforesaid record at page 97.
In the aforesaid partition suit, the Court was called upon
to determine the ownership of the real property devised by Henry
Porter in item 4 and 5 of his will.
devised the tract of 11 acres at
Porter, •as her dower

during~er

~orman,

By item 4, Henry Porter
to his widow Lizzie

w.

natural life and afterward to be

'
divided equally between my children
or their

heirs•~

By item 5

of Henry Porter's will, he devised a 12 acre parcel and a 4 acre
parcel to his widow and children to use as wood lots during the
life of the widow, •to be divided among the children after the
death of the widow•.

The 4 acre parcel referred to in item 5 was

sold by Henry Porter prior to his death.

Henry Porter also

conveyed off during his life a part of the 12 acre parcel
referred to in item 5 of his will, and at his death, the parcel
referred to as containing 12 acres in item 5 of Henry Porter's
will only contained 6.570 acres.
In the course of the aforesaid partition suit, the issue was
raised as to whether the remainder interest in the real property
passing under item 4 and item 5 of Henry Porter's will, was
intended by Henry Porter to be determined at the time of his
death or at the death of his widow, Lizzie

w.

Porter.

The time

for fixing the membership in the class taking the remainder
interest in the aforesaid parcels was important, because in his
will Henry Porter stated that after . the . death of his w.idow Lizzie

w.

Porter, the respective parcels of real property were to be

divided equally between his •children or their heirs•.

Although

6
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Henry Porter's daughter Lucy Maud Porter (Reed) Jackson died
without issue, she was survived by her husband John Jackson, to
whom she devised all of her estate, as setforth above.

If the

Court in the partition suit were to determine that the remainder
interest vested as of the

dat~

of Henry Porter's death on

'

February 10, 1930, then the heirs of Henry Porter's daughter Lucy
Maud Porter (Reed) Jackson, would have had a 1/3 in.terest in the
remainder of the properties passing under item 4 and item 5 of
the will of Henry Porter.

If the court determined that it was

the intention of Henry Porter that the remainder interest should
be determined and vested as of the date of the death of his
widow, Lizzie

w.

Porter, then the only children who would have

shared in the remainder interest in the real property passing
under item 4 and item 5 of Henry Porter's will, would be his son
Charlie Hermon Porter and Carroll B. Porter, inasmuch as they
both were alive when their mother Lizzie
October 25, 1960.

w.

Porter died on

This question was raised in the aforesaid

partition suit by both counsel for the plaintiffs Alice Porter
Williams

(Strother)

and Mary Porter Keiser and counsel for

Charlie Hermon Porter and Edith M. Clark to the Commissioner at
the conclus i on of the depositions taken by the Commissioner.

See

pages 31 and 32 of the transcript of the depositions, which are
found in the . record of the aforesaid partition suit at pages 136
and 137.

Both parties agreed and argued to the Commissioner that

it was the intention of Henry Porter that the remainder interest
in the real property passing under items 4 and items 5 of his
7
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will not be determined until the death of the widow Lizzie

w.

Porter, and that until her death, the aforesaid remainder
interest was not vested.

Accordingly, both counsel argued to the

court that their respective clients each owned a undivided 1/2
interest in the real property

pas~ing

under item 4 and item 5 of

the will, rather than only Jwning a 1/3 undivided interest, with
the third 1/3 undivided

inter~st

Maud Porter (Reed} Jackson.

being owned by the heirs of Lucy
The Commissioner agreed with the

construction and interpretation of the will of Henry Porter as
urged by counsel for the respective parties, and so found in his
commissioner's report.

In the aforesaid commissioner's report,

which is in the record of the

aforesaid~ition suit at page 97,

the Commissioner found that the owners of the 11.7 acre parcel
(item 4 of Henry Porter's will} was owned by way of an undivided
1/2 interest in Edith M. Clark (who had stepped into the shoes of
her father Charlie Hermon Porter} and the other undivided 1/2
interest was found to be in the complainants Alice Porter
Williams (Strother} and Mary Porter Keiser.
the commissioner's report.

See paragraph 2-C of

Similarly, the Commissioner found

that the same parties were the owners by the same undivided onehalf interests of the 6.57 acre parcel (which passed under item 5
of Henry Porter's will}, as setforth by the Commissioner in
paragraph 2-D of the commissioner's report.

The schedule of

distribution, found in the record of the aforesaid partition suit
at page 163, reflects a distribution in ·accordance with the
aforesaid finding of the Commissioner.

By way of contrast, the

8
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commissioner and the Court found that the heirs of Henry Porter's
daughter Lucy Maud Porter (Reed) Jackson, shared in the 9.57 acre
parcel of which Henry Porter died seised and possessed, but
intestate, due to the lack of any residuary clause of the will of
Henry Porter.

Accordingly, the Cobrt found that an undivided one

third interest in the 9.57 \ere parcel passed under the law of
intestate succession to the heirs of Henry Porter's . daughter Lucy
Maud Porter

(Reed)

commissioner's

Jackson.

report,

See paragraph 2-B of the

record at 97, and the scheme of

distribution accepted by the Court, record at 163.
At the depositions of the aforesaid partition suit,
Charlie Hermon Porter testified that the deed of gift to his
daughter pertained to all properties of Henry Porter in which he
owned an interest, with the exception of his life estate under
item 2 of the will of Henry Porter.
depositions in the aforesaid petition suit.

See page 26 of the
Consistent with the

position taken by counsel for Charlie Hermon Porter and Edith M.
Clark that the time for fixing membership in the class taking a
remainder interest in the properties passing under item 4 and
item 5 of Henry Porter's will was at the death of Lizzie W.
Porter, Charlie Hermon Porter by his aforementioned deed of gift
to his daughter Edith M. Clark purported to convey to his
daughter Edith M. Clark a one-half undivided interest in the real
properties passing under item 4 and item 5 of the ' will of Henry
Porter.

See recorded at 75 and 80.

This action by Charlie

Hermon Porter reflected his agreement and understanding that it
9
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was the intention of his father Henry Porter that the remainder
interest be determined as of the date of the death of the widow
Lizzie

w.

Porter, and not at the date of the death of Henry

Porter.
In the aforesaid partition

s~it,

the court also partitioned

the 4 acre parcel which Henr~ Porter had devised to his daughter
Lucy Maud Porter (Reed) Jackson for life under item 1 of his
will, determining that Edith M. Clark, (who had stepped into the
shoes of her father Charlie Hermon Porter) owned a undivided 1/ 2
interest in the aforesaid 4 acres and the complainants Alice
Porter Williams (Strother) and Mary Porter Keiser, owned the
other undivided 1/2 interest.

See paragraph 2-A of the

commissioner's report, record at 97.
Under items 1, 2, and 3 of Henry Porter's will, Henry Porter
devised certain parcels of land to each of his three children for
life, and then _ setforth certain conditions regarding the
disposition of the remainder interest at the death of the life
tenant.

Under item 1 of his will, Henry Porter devised property

to his daughter Lucy Maud Porter (Reed) Jackson to •to have and
to hold during her life, and at her death to go to her child or
children if there be any; if she leave no child then the property
shall go to her two brothers or to their children•.

Under item

2, Henry Porter devised to his son Charlie Hermon Porter Lot t2,
which is the subject of this declaratory judgment action, "to
have and to hold during his life and to be left to his children
under the same conditions as those specified in item l•(emphasis
10
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added).

Under item 3 of his will, Henry Porter conveyed to his

son Carroll H. Porter Lot t3, •to have and to hold under the same
conditions as those specified in item 1 and item 2•(emphasis
added).

Similarly, under items 4 and 5, Henry Porter devised

certain properties to his widow
be divided between the
Lizzie

w.

Li~zie

ch~ldren

w.

Porter for her life, to

after the death of his widow

Porter.

~-Charlie_Hermon_Porter

died on May 11, 1986, his

daughter Edith M. Clark had predeceased him.

Accordingly, your

plaintiff's take the position that as of the death of the life
tenant Charlie Hermon Porter, the remainder interest in Lot t2,
which is the subject of this declaratory judgment action, vested
in Alice Porter Strother and Mary Porter Keiser, the surviving
children of Carroll H. Porter.

Subsequent to the death of

Charlie Hermon Porter, Mary Porter Keiser, died on ·necember 30,
1986, leaving as her heirs at law your plaintiffs Thomas Leonard

Keiser, Mary Louise Keiser, and Lucy Keiser Lewis.

Your

plaintiffs contend that the intention of Henry Porter was for the
remainder interest in Lot t2 to vest as of the date of the death
of the life tenant Charlie Hermon Porter.

Specifically, your

plaintiffs contend that because Edith M. Clark, daughter of
Charlie Hermon Porter predeceased her father Charlie Hermon
Porter, her contingent remainder interest lapsed, and the
contingent remainder interest vested in Alice Porter Stiother and
Mary Porter Keiser as of the death of Charlie Hermon Porter on
May 11, 1986.

In addition to the answer filed by your defendant
11
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to the motion for declaratory judgment filed by plaintiff, your
defendants have also filed a counter-claim, to which your
plaintiffs have filed an answer.

Essentially the thrust of the

counter-claim filed by your defendant states the position of your
defendants that your defendant Wifliam Henry Clark, Jr., is the
lawful fee simple owner ~f the subjec~ property, and also
requests this court to entei a declaratory judgment to construe
and interpret the will of Henry Porter, and specifically to
determine fee simple owner of the subject property.

At the

hearing on September 15, 1987, counsel for defendants in oral
argument stated the position of the defendants that it was the
inte~tion

of Henry Porter to keep the subject real property in

the family, that it was the intention of Henry Porter that the
remainder interest vest as of the date of the death of Henry
Porter, and that the testator Henry Porter did not think that his
son Charlie Hermon Porter would outlive his granddaughter Edith
M. Clark.
At the time that counsel were permitted to make

~n

opening

statement on september 15, 1987, counsel stipulated that it was
not necessary for the court to hear parol evidence, and that the
court could and should determine the intention of the testator
Henry Porter from the words used in his will.

At the time of the

hearing on September 15, 1987, counsel for plaintiffs filed with
the court authority in support of the plaintiffs' position, and
the court allowed counsel for the plaintiffs thirty (30) days to
file a memorandum in support of plaintiffs' position, with
12
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counsel for defendant having ten (10) days after said filing to
file a memorandum in support of defendants' position, with the
counsel for plaintiffs having an additional ten (10) days after
the filing of the memorandum by defendant, to file a rebuttal
memorandum.

At the hearing on

S~ptember

15, 1987, counsel for

plaintiffs also raised que\tion of an accounting by defendant
William Henry Clark, Jr. for the rents and

pr~fits

for the

subject property since the death of Charlie Hermon Porter on May
11, 1986, and requested that the court hold an evidentiary
hearing with regard to an accounting of rents and profits on a
later date, after deciding the primary legal question, since the
result of the primary legal question would determine whether or
not a further evidentiary hearing would be necessary, by way of
further consequential or incidental relief in connection with the
subject declaratory judgment action.

QUESTION PRESENTED:

Who became the fee simple owner of the

approximately 19.690 acre subject Lot t2 upon the death of
Charlie Hermon Porter on May 11, 1986, under the proper
construction and interpretation of the intention of Henry Porter
as manifested by his last will and testament?

CONCLUSION:

The intention of the testator Henry Porter, as

previously construed by this court in Chancery 1108-C (court file
12015), and as manifested by the plain meaning of the words used
by the testator Henry Porter in his Last Will and Testament, was
13
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for the fee simple remainder interest in the subject property to
vest upon the death of the life tenant Charlie Hermon Porter in
any child of Charlie Hermon Porter alive at the death of Charlie
Hermon Porter, and in the alternative if no child of Charlie
Hermon Porter survived Charlie Hetmon Porter, then in Lucy Maud
Porter, the sister of Char\ie Hermon Porter, and Carroll H.
Porter, the brother of Charlie Hermon Porter, or to the
respective children of Lucy Maud Porter and Carroll H. Porter, if
Lucy Maud Porter and Carroll H. Porter predeceased their brother
Charlie Hermon Porter.

Accordingly, the fee simple owners of Lot

t2 upon the death of Charlie Hermon Porter were Alice Porter
Strother as to an undivided one-half interest and Mary Porter
Keiser, as to an undivided one-half interest.

ARGUMENT:

The duty of the Court in a declaratory judgment

action such as this where a will is being interpreted, is to
ascertain the intention of the testator.

see generally Volume

20, MICHIE'S JURISPRUDENCE, Wills, Sec. 75 et seq., "General
Rules of Construction".

The task of the Court is to construe the

will which the testator has made, and not to speculate as to his
intention, or to make a will for him.

The Court only looks to

general rules of construction in those cases where the intention
of the testator is obscure, and the court needs to invoke the aid
of so called rules of construction.

Until or unless the testator

has so expressed himself that by giving his words a

natu~al

and

usual meaning his intent is obscure, the court need not resort to
14
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rules of construction.
S.E. 339 (1930).

Farrar

ys.

Pemberton, 154 va. 61, 152

A will is deemed to speak from the death of the

testator, and is not to be construed by the light of subsequent
events.

Volume 20, M, J., Wills, sec. 76 •wills speak from death

of testator•, and cases cited

th~ein.

The fundamental rule in

'

the construction of wills is that the intention of the testator
must control, if not in conflict with some established rule of
law, and the intention of the testator, as derived from the will
itself, rules this construction.

~'

sec. 77, at 284-289.

The intention of the testator must be found in his expressed
words, and it is improper for the court to speculate upon what
the testator may have supposed to have intended to do, instead of
giving strict effect to his words.

The true inquiriy is not what

the testator meant to express, but what the words he has used do
express.

~

at sec. 81 •Intention to be gathered from words as

used by testator•, and cases cited therein.
Supreme Court of Virginia in McKinsey

vs.

As summarized by the
Cullingsworth, 175

va. 411, at 414 (1940):
It seems unnecessary to repeat here the cardinal
principles which govern the construction of wills. The
intention of the testator must be derived from what he
has actually said, and not from what it may be supposed
he intended to say. If the words and language of the
testator are clear, the will needs no interpretation.
It speaks for itself.
It is only when the words and
provisions of a will are ambiguous in expression that
we must · undertake to find the intention of the
testator.
Burt vs, Hurt, 121 Va. 413, 93 s.E. 672;
Widgeon vs. Widgeon, 147 va. 1068, 133 s.E. 353; Rinker
vs. Trout, 171 va. 327, 198 s.E. 913.
(3,4) The presumption is that a testator uses words
in their ordinary meaning. They are then to be taken
to mean what he says. This is not to be affected by
the mere fact that, when so construed, they may seem to
15
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others to be unjust and unreasonable.
The essential
object of a will is to enable a person to dispose of
his property as he may see fit.
If that intention is
clearly expressed in the will, we need go no further.
We cannot make a will for him. We do not know that his
secret motives are.
In determining the intention of the testator Henry Porter
~

regarding the vesting of

t~

remainder interest in the subject

property, the court must first determine whether it was the
intention of Henry Porter for the remainder interest to vest upon
his death, or whether it was the intention of Henry Porter for
the remainder interest to vest upon the death of the life tenant
Charlie Hermon Porter.

The law in Virginia is well settled where

a will is silent with regard to the timing of the vesting of a
class gift or where a will is ambiguous as to the time of vesting
of class gift remainder interest, then the law

p~esumes

that the

intention of the testator that a class gift remainder interest
vests upon the death of the testator.

In Rennolds vs. Branch,

182 Va. 678, at 687 (1944) the Supreme Court of Virginia stated:
In Virginia there are numerous cases in which the
general rule regarding the early vesting of estates has
been applied. The most recent are James ys. Peoples
National Bank, 178 va. 398, 17 s.E. (2d) 387, and
American National Bank, etc., Co. ys, Herndon, 181 va.
17, 23 S.E. (2d) 768 .
We cannot undertake to analyze and harmonize all
the cases.
Each case must turn on its own peculiar
facts.
In those cases in which the vesting of the
estate has been postponed until the death of the life
tenant or some other event, such postponement was
clearly indicated in th~ will and compelled by the
peculiar language used by the testator.
The holding of the supreme· Court of Virginia in Rennolds,
supra, is merely a recent decision in a long line ·of cases
setting forth the doctrine of •early vesting•.

See the cases
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collected, and the comments, in Lamb, Virginia Probate Practice,
sec. 133 at 243-246 ( 1957) •

There also is, however, a line of

cases in Virginia holding that it is not necessary for a court to
resort to the rule of construction favoring early vesting of
remainder interest, where the

par~icular

'

wording of will clearly

indicates a testamentary intent to postpone vesting of a
remainder interest until a point in time
of the testator .

In

~riffin

subsequen~

to the death

vs. Central National Bank, 194 Va.

485 (1953) at 488-490, the supreme Court of Virginia clearly
recognizes that where the intention of the testator is clear, the
rule of early vesting will not be invoked:
The only question presented is whether the word
•surviving• used in paragraph •FoURTH• of the will
refers to the death of the testator or to the death of
Alexander w. Rountree.
After citing numerous
authorities appellant summarizes as follows the rule
she contends should be applied:
•The fundamental
principle applicable to the construction of all wills
is to ascertain, if possible, the intention of the
testator from an inspection of his will as a whole and
in the light of all of the language used.
If his
intention can be so ascertained and it violates no rule
of law, it must be given full effect.•
Appellees,
after citing an equal array of authorities, state ·their
contention thus: •virginia from the early years of the
Commonwealth has favored strongly the early vesting of
estates and refers surviving words to the death of the
testator to cause remainders to vest at the testator's
death rather than at the death of the life tenant,
unless there be found in the will a clear and
unequivocal manifestation of a special intent on the
part of the testator to the contrary.•
{1,2) It is
conceded that the intention of the testator, when
ascertained, is controlling. The troublesome problem
is to ascertain it.
If the testamentary intent is
apparent, with reasonable certainty, on the face of the
will, there is no necessity for the court to indulge in
presumptions or to invoke canons of construction. But
when the meaning of the words used by the testator is
vague, uncertain or obscure, the court invokes the aid
of the canons of construction to ascertain the
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testamentary intent. No attempt will be made to review
the many adjudicated cases and authorities cited in the
excellent briefs of the respective parties, as most of
them were reviewed in three recent cases - James ys.
Peoples National Bank, 178 Va. 398, 17 S.E. 2d 387;
American National Bank, etc,, Co, vs. Herndon, 181 Va.
17, 23 S.E. 2d 768; VOigt ys. Selander, 190 Va , 638, 58
s.E. 2d 25.
In each of these cases the presumption
that the testator used the~words of survivorship to
refer to his own death rather than that of the first
taker, was applied becadse a contrary intention was not
indicated on the face of the will with reasonable
certainty.
In the last named case - voigt ys.
Selander. supra, the following excerpt from .~ird ys.
Newcomb, 170 va. 208, 218, 196 S.E. 605, was quoted
with approval: •when the meaning of a will is doubtful
the court will incline to the construction which would
regard the interest as vested.• We said in James ys.
Peoples National Bank, 178 Va. 398, 404, 17 S.E. 2d
387:
•while rules of construction are well
established, the dominating rule is the intention of
the testator. This intention, gathered from the whole
will, must predominate over all technical words and
expressions.
When ascertained, the intention, as
expressed in the various wills, explains and limits to
their proper application the various exceptions and
refinements of distinction to be found in the cases.•
The Court approaches the construction of a will
conscious of the fact that the testator {within certain
limitations not now pertinent) has the right to dispose
of his property as he sees fit.
The beneficiaries
named (other than a consort) are the objects of his
bounty - not innocent purchasers for value. Hence, the
dominant element in the construction of all wills is
the intention of the testator. Canons of construction
are not rules of property and are invoked by the court
to aid in ascertaining the intention of the testator.
While precedents are helpful, they have not the same
controlling force that is usually accorded them in the
construction of other instruments, such as deeds,
insurance policies, bills of lading, and the like. It
has been aptly said •no will has a twin brother.•
Chief Justice Prentis, in Simmons vs, Gunn, 156 Va.
305, 308, 157 S.E. 573, said: •while decided cases are
helpful, they are not necessarily controlling, because
no two wills are alike; the words are different; the
surrounding circumstances may be different1 so that it
may be truly said that each will is a law unto itself.
However, after considering the eritire will, the
intention of the testator and the words used to express
that intention, the court must give effect to that
intention so expressed in the word of the testator,
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unless it violates some rule of law, or is against
public policy. •
In Wornom vs. Hampton N. & A. Inst.,
144 va. 533, 541, 132 s.E. 344, this is said:
•All
rules with reference to wills, however, are subject to
this, that the underlying principle always is that in
the construction of wills the intention of the
testator, if it is legal and can be determined, is
controlling. All of the refinements of the law must
yield to the power of the testator to dispose of his
property as he desires. Whe~ this intention, which is
the guiding star, i~ ascertained and can be made
effective, the quest \s ended and all other rules
become immaterial ***. • In Farrar vs. Pemberton, 154
Va. 61, 70, 152 s.E. 339, the court adopted an opinion
of the late Judge Frank T. Sutton, the trial judge, in
which the following excerpt appears: •The court should
not depart from the plain meaning of words to create an
ambiguity that it may later construe those words by
certain recognized rules of construction. These rules
are to be invoked only when the words of the testator,
standing alone, create an ambiguity.•
In a subsequent case, Boyd ys. Fanelli, 199 va. 357, at 360361 (1957), the court while recognizing that the law favors early
vesting of estates held that it was the intention of the testator
to defer the vesting the remainder interest until the life
tenant's death:
(1) In construing a will the object is to ascertain and
determine what the testator meant by what he said in
the will. •If the meaning of the words is plain, there
is no room for construction.• Chavis vs. Myrick, 190
Va. 875, 58 S.E. 2d 881; Conrad vs. Conrad's Executor,
123 Va. 711, 97 S.E. 336.
If testatrix' intent be
ascertainable from the language used in the will, then
that intent must be given effect.
In determining her
intention the whole of the will should be considered,
and if possible, effect given to all of its provision
unless the thereby expressed intention violates some
principle of law or is against public policy. •••• In
construing a will the intention must be ascertained
from the words used by the testator, considered - in the
light of the language of the entire will and the
circumstances sur~ounding the testator when he made his
will.• Weiss. Executrix, etc. ys. Soto, State Tax
Comm'r., etc., (W. Va.), 98 S.E. 2d 727, 736. "*** In
ascertaining this intention the language used, and the
sense in which it is used by the testator, is the
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primary source of information, as it is the expressed
intention of the testator which is sought.
• Isolated
clauses or sentences are not to be considered by
themselves, but the will is to be considered as a
whole, and its different clauses and provision examined
and compared so as to ascertain the general plan and
purpose of the testator, if there be one. ***" ~onrad
vs. Conrad's Executor. supra, at 716.
(2) The law
favors early vesting of est~tes.
French vs. Logan's
Administrator. et al., \08 va. 67, 60 s.E. 6221 Chapman
vs. Chapman, 90 va. 409, 18 S.E. 9131 Crews'
Administrator vs. Hatcher. et al., 91 va. 378, 21 s.E.
8ll7 James ys, Peoples National Bank, 178 Va. 398, 17
S.E. 2d 387. "Devises and bequests are to be construed
as vesting at the testator's death, unless the
intention to postpone the vesting is clearly indicated
by the will."
20M. J., Wills, sec. 122, p. 323.
Commonwealth ys, Wellford, 114 Va. 372, 76 S.E. 9171
Chapman ys. Chapman. supra: American National Bank,
etc., Co. vs. Herndon, 181 Va. 17, 23 S.E. 2d 7687
Disney ys. Wilson, 190 Va, 445, 57 S.E. 2d 144.
However, if it appears from the language of the will
that testator intended that the vesting of an estate be
deferred to a time or event subsequent to his death,
that intent must be given effect. Walton vs. Melton,
184 va. 111, 34 S.E. 2d 129; 20M. J., Wills, sec. 123,
p. 327. Canons or rules of construction are not to be
resorted to when the testator's intent may be readily
ascertained from the language of the will. 20 M. J.,
Wills, sec. 75, p. 241.
Accord:

Clark vs. Whaley, 213 Va. 7, at 8-9 (1972).

This line of cases honoring intention of the testator where
the language of the will expresses an intention to defer the
vesting of a remainder interest until a time subsequent to the
death of the testator has most recently been reiterated by The
supreme Court of Virginia in it's holding in Maiorano vs.
Virginia Trust, 216 Va. 505, at 510:
In addition, the appellants contend, the decree below
is not only contrary to the clear intent of the
testator, but it is also contrary to established
Virginia rules of construction "favoring early vesting
of estates and the early ascertainment of members of a
class."
(1) We reject the contentions of the
appellants.
The will, as written, is clear and
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unambiguous as to the vesting of the principal of this
trust. Because we find the meaning of the words plain,
it is not necessary to consider any rule of
construction, such as the rule favoring early vesting
of estates. Gasque, supra, 208 Va. at 210-11, 156 S.E.
2d at 579-80. When, as in this case, the intention to
postpone the vesting of an estate is clearly indicated
by the will, that intent must be given effect.
~
vs. Fanelli, 199 Va 357, 360~61, 99 S.E. 2d 619, 622
(1957). see Griffin vs\ Central National Bank, 194 va.
485, 488-90, 74 s.E. 2d 188, 190-91 (1953).
we,
therefore, interpret the will in accordance with these
established rules, ascertaining the testator~s intent
from the language he used in the will.
In the will of Henry Porter, which is currently before this
court, the testator Henry Porter setforth certain conditions
necessitating that the identity of the remaindermen be determined
at the death of the life tenant Charlie Hermon Porter.
Specifically the will of Henry Porter says that at the death of
the life tenant, the subject property is to be left to the
children of the life tenant •if there be any• and if the life
tenant •leave no child• then the property shall go to the brother
or sister of the life tenant, or to their children.

such

language indicates that the time for fixing the membership in the
class to receive the remainder interest is at the death of the
life tenant rather than at the death of the testator.

The entire

scheme of distribution setforth in the will of Henry Porter
envisions the enjoyment of a life estate in the properties
passing under items 1, 2, and 3 to the respective children of
Henry Porter, and further the enjoyment of a life estate in the
widow Lizzie Porter for the land passing under item 4, and a
division between the children after the death of the Lizzie
Porter with regard to the lands passing under item 5 of the will.
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Henry Porter's language reflects an intention that at the death
of the respective life tenants, the remainder interest in the
respective properties pass to the respective remaindermen upon
the death of the life tenant.
As setforth in the statement

~of

facts above, this court has

'

previously decided this question regarding the construction of
the will of Henry Porter in the partition suit . styled ALICE
PORTER WILLIAMS (now Strother) and MARY PORTER KEISER vs. CHARLIE
HERMoN PORTER et als, Chancery tl08-C (court file t2015), which
plaintiffs have requested be made a part of the record in this
subject proceeding.

In the previous partition suit,

substantially the same parties and interests were before the
court.

The complainants before the court included Alice Porter

Williams (now Strother) and Mary Porter Keiser, both of whom were
surviving children of Carroll H. Porter, alive at the date of the
death of Charlie Hermon Porter on May 11, 1986.

Among the

defendants in the aforesaid chancery suit were Charlie Hermon
Porter, and his daughter Edith M. Clark, through · whom your
defendant William Henry Clark, Jr., now claims an interest in the
subject property.

Your plaintiffs contend that the findings of

the commissioner in chancery in the previous partition suit,
which were upheld by this court in that proceeding, constitute
~.

judicata with regard to the question whether Henry Porter

intended for the remainder interest to be fixed at the date of
his death or at the death of the life tenant.

Your

pl~intiffs

concede that your defendant William Henry Clark, Jr., was not a
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party to the previous partition suit, however, his grandfather
Charlie Hermon Porter and his mother Edith Clark, through whom he
now claims, both were parties before the court .

In the view of

your plaintiffs, if the holding of the court in this prior
partition does not constitute res

~judicata,

then the decision of

this court in the prior parti\ion suit constitutes stare decisis,
const~uing

the will

of Henry Porter with regard to item 2 of the will.

In the

which should now be followed by this court in

previous partition suit, counsel for Charlie Hermon Porter and
Edith Green both urged upon the Commissioner and the court a
construction and interpretation of the will holding that the time
for fixing membership in the class enjoying the remainder
interests was upon the death of the life tenant.

It is the

position of your plaintiffs herein that your defendant William
Henry Clark, Jr . , who claims through his grandfather Charlie
Hermon Porter and his mother Edith M. Clark, is now taking a
position totally inconsistent with the position taken by his
grandfather and mother in the prior proceeding, inasmuch as he
now derives whatever claims he has to the subject property from
whatever interest he has received from his mother Edith M. Clark.
In the previous partition suit Edith M. Clark enjo yed an
undivided one-half interest in the lands passing under items 4
and 5 of the will of Henry Porter, based upon the interpretation
and construction urged upon the court by her counsel, and also by
counsel for Alice Porter Williams (now Strother) and Mary Porter
Keiser.

She received a substantiall y larger sum of money,
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because the court held that she enjoyed a one-half undivided
interest in those properties rither than a one-third interest.
Her son, your defendant William Henry Clark, Jr., now is taking a
contrary position to that previously taken by his mother, in an
effort to expand his rights

abov~

and beyond those contemplated

in the will of Henry Porter.\ Edith M. Clark, the mother of your

.

defendant William Henry Clark, Jr., enjoyed the

b~nefits

of the

interpretation and construction of the will as previously
rendered by this court, and her son now seeks to have benefits
derived from urging a contrary interpretation to be placed upon
the will of Henry Porter in this proceeding.

Your plaintiffs

submit to this court that your defendant William Henry Clark,
Jr., and his predecessors Edith Clark and Charlie Hermon Porter,
are trying to have it both ways, with Edith Clark enjoying the
benefits of the interpretation of the will of Henry Porter
previously urged upon the court and adopted by the court, and her
son William Henry Clark, Jr., now attempting to have the benefits
of a contrary interpretation and construction, which he now is
urging the court to adopt in the subject proceedings.
Your plaintiffs contend that the intention of the testator
Henry Porter, both as previously determined by this court in the
previously discussed petition suit, and as manifested by the
plain language used by the testator in his will, calls for the
remainder interest to .be determined and fixed upon the death of
the life tenant.

In an early case, the Supreme Court of Virginia

in Howbert vs. Cauthorn, 82 Va. 649 at 651-653, concluded that
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the language of the testator was clear in reflecting an intention
that the remainder interest be determined at the death of the
life tenant:
In the case at bar the language of the grantor is
perfectly cleat, leaving no room for question or doubt
as to its meaning and purpos~. After carving out the
life estate in favor o~Lucy Ann Thomas, the remainder
is given to the children "living at the death of the
said Lucy Ann Thomas,• and if there be no such child or
children, or the descendants ~f any such "living at the
death of the said Lucy Ann,• then over. This - language
is too plain for construction.
In express terms the
period of survivorship is fixed at the death of Lucy
Ann Thomas, the life tenant. It is manifest that the
remaindermen, who are to take after the termination of
the life estate, cannot be known or ascertained until
the life tenant is dead, for it is not given to man to
know who will survive a future event, itself, in point
of time, the most uncertain of all events.
It is
therefore clear that appellant has no interest under
the -deed in question during the lifetime of her mother,
Lucy Ann, but a contingent remainder. Her interest is
dependent upon the condition precedent that she survive
the life tenant.
She may, therefore, never have an
interest in the subject, for if the life tenant should
survive her, the estate would pass to others whose
identity cannot be now known or determined. The only ·
way in which the remainder in favor of appellant could
be considered vested would be by construing the words
of survivorship ("living at the death, etc.") as
creating a condition subsequent, "instead of precedent,
this latter being plainly the nature of the condition
in the case at bar, both on principle and authority.
Very often a remainder will be construed to be a vested
estate upon a condition subsequent liable to be
divested by the happening of the contingency, rather
than declare it to be a contingent remainder, as it
would be if the condition were precedent. Graves on
Real Property, p. 194, note. Professor Graves, in his
work on Real Property, after pointing out . that, in
considering a remainder, we must assume that it still
exists as a remainder, and judge of its character as
vested or contingent under the facts as they are at the
moment the question arises, gives the following very
clear and satisfactory definition of a vested
remainder:
"A remainder is vested when it is subject
to no condition precedent, and is always ready, during
its continuance, to come into the possession of a
certain person, already existing and ascertained, on
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the determination of the particular estate, now or
hereafter, in any manner whatsoever.• And adds that
•any remainder not so ready is contingent.• In a note
to this definition, the learned author says: •rt will
be observed that the definition requires that the
remainderman, at the time the question arises, should
already be in existence and ascertained; and it is not
enough, in order to consider the remainder now vested,
that he will become ascert~ined at the moment the
particular estate en~ and the possession becomes
vacant. Thus there are cases where the same event that
ends the particular estate ascertains the remainderman;
and whenever the possession becomes vacant there will
then be a certain person ready to take possession.
Your plaintiffs submit that the will of Henry Porter was
properly construed in the earlier partition suit.

Your

plaintiffs further submit to this court that the intention of
Henry Porter is clear from the language used in his Last Will and
Testament,

and is free from ambiguity.

There therefore is no

need to invoke the early vesting rule, and thjs court should
honor the intention of Henry Porter as expressed by the language
of his will .
The position being urged by your defendant William Henry
Clark, Jr., is that the remainder interest was fixed as of the
date of the death of the testator Henry Porter, rather than the
death of the life tenant.

Under the position taken by your

defendant William Henry Clark, Jr., the remainder interest vested
in Edith M. Clark, and passed to your defendant William Henry
Clark, Jr., notwithstanding the fact that his mother Edith M.
Clark predeceased his grandfather Charlie Hermon Porter.

Your

plaintiffs reject the contention of the defendant that the will
of Henry Porter should be construed under the early vesting rule,
despite the language of the

~ill

reflecting an intention that the
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remainder interest be fixed and determined upon the death of the
life tenant.

Your plaintiffs submit, however, that even if this

court were to accept the view urged by your defendant William
Henry Clark, Jr., the result would nQi be to vest interest in the
subject property in William

Henry~ Clark,

Jr.

The supreme Court

of Virginia in American Natlonal Bank ys. · Herndon, 181 va. 17,
(1943), applied the early vesting rule to a will where there was
not testamentary intent contrary to the general rule of
construction;

In Herndon, however, the court held that if the

remainderman in whom the remainder interest vested at the death
of the testator did not survive the life tenant, the result was a
total intestacy:
(2,3) It is conceded that the law of wills in Virginia
favors the early vesting of estates and we find very
clear and sound reasoning for this in the early case of
Hansford vs, Elliott, 9 Leigh (36 va.) 79, in which it
was held that wherever there were surviving words in a
will, without manifesting any special intent to the
contrary, the safest and soundest construction and that
most consonant to the intention of the testator and
best supported by the authorities, is to refer them to
the death of the testator, and not to give the whole
estate to such a legatee as happens to survive the
tenant for life, or, if none survives, to declare a
total intestacy.
Id. at 21 (emphasis added).

In the case now before the

court, Edith M. Clark predeceased her father Charlie Hermon
Porter, who was the life tenant.

Under the rationale in HerndonL

supra, the . remainder interest of Edith M. Clark would be
extinguished by her death prior to her · father, which would
constitute the happening of a condition subsequent, which would
subject her remainder estate to defeasance.

Fortunately, Henry
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Porter contemplated the possibility of his granddaughter Edith M.
Clark not surviving his son Charlie Hermon Porter,

and

specifically setforth an alternative gift over of the remainder
interest through the brother and sister of Charlie Hermon Porter,
or to their surviving children,
Porter.

Accordingly, this

u~on

~curt

the death of Charlie Hermon

should hold that the remainder

interest vested in Alice Porter Strother and Mary

Keiser,

~orter

upon the death of Charlie Hermon Porter on May 11, 1986.

For a

thorough discussion of vested and contingent remainder interests,
see Harrison on WILLS ANP APMINISTHATION, chapter 20 •vested and
Contingent Interest•, which was filed with court on September 15,
1987.

See also from the same treatise Sec. 339 •nefeasible,

Qualified or Conditional Fee•, at 207-211, which also was filed
with the court on September 15, 1987.

For a further discussion

of the question of when the remainder estate should be deemed to
vest, see also Minor, REAL PROPERTY (second edition) Sec. 713•timitations if possible, construed to be certain, so as to make
estates vested rather than contingent• pages 931-936, a copy of
which was filed with the court on September 15, 1987.

See also

volume 16, MICHIE'S JURISPRUDENCE, Remainders, Reversions, and
Executorary Interests, sec. 4 - •vested Remainder Subject To
Divesting Contingency•.
early case,

~antz

The Supreme Court of Virginia in an

vs. Massie, 99 Va. 709, 40 s.E. 50 (1901),

while reviewing the rule favoring the early vesting of estates,
addressed such a situation:
•courts always favor the vesting of estates, and
therefore in doubtful cases, lean in favor of
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construing language as creating vested rather than
contingent remainders.• Crews vs. Hatcher, supra.
•There is indeed nothing better settled than that all
devises are to be construed as vesting at the
testator's death, unless the intention to postpone the
vesting is clearly indicated in the will.• Chapman vs.
Chapman, 90 va., 411. •when a remainder is limited to
a person in esse and ascertained, to take effect by
express limitation, on the tefmination of the preceding
particular estate, th~ remainder is unquestionably
vested.•
Preston, Estates, 70.
This rule is thus
stated with more fullness by the Supreme Court of New
York:
•where a remainder is limited to take effect in
possession, if ever, immediately upon the determination
of a particular estate, which estate is to determine by
an event that must unavoidably happen by the efflux of
time, the remainder vests in interest as soon as the
remainderman is in esse and ascertained, provided
nothing but his own death before the determination of
the particular estate, will prevent such remainder from
vesting in possession1 yet, if the estate is limited
over to another in the event of the death of the
remainderman before the determination of the particular
estate, his vested estate will be subject to be
divested by that event, and the interest of the
substituted remainderman which was before either an
executory devise or a contingent remainder, will, if he
is in esse and ascertained, be immediately converted
into a vested remainder.•
~oore vs. Lyons, 25 wend,
119; Blanchard vs. Blanchard, 1 Allen, 227.

rg, at 712.

Therefore, under the law in Virginig, even if

the court were to adopt the position of the defendant that the
remainder interest had vested in Edith M. Clark upon the death of
Henry Porter in 1930, the death of Edith M. Clark prior to her
father Charlie Hermon Porter, the life tenant, would operate as a
condition subsequent which would result in the defeasance of the
vested remainder, and the substitution of the . contingent
remainder in Alice Porter Williams (now Strother} and Mary Porter
Keiser.

In Mott vs. National Bank of Commerce, 190 Va. 1006

(1950} The supreme Court of Virginia had an occasion to construe

and interpret a will where the testator left certain property to
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his wife for life, then to the wife's brother, if the brother
should die before the life tenant, then to the brother's son, and
if he should die before the life tenant, then to the son's heir
at law.

The court held that under this limitation estates on

condition were created in the

~other

'

and his son which were

liable to be defeated by the happening of a condition subsequent
- their death before that of the life tenant.

The court held

that the estate created in the son's heirs at law was a
contingent remainder at its creation, in the nature of a
contingency with a double aspect.
•the devises to Charles

w.

In the words of the court:

Newcomb and Emery G. Newcomb were both

estate on condition, both liable to be defeated by the happening
of a condition subsequent; that is, their death before the death
of wife, the life tenant.

The condition happened and, therefore,

their estates terminated and never took effect in possession.•
Id. at 1010.

In .MQtt, the court stated

•A remainder is vested when it is subject to no
condition precedent, and is always ready, during its
continuance, to come into the possession of a certain
person, already existing and ascertained, on the
determination of the particular estate, now or
hereafter, in any manner whatsoever. And any remainder
not so ready is contingent.• Graves, NOTES ON REAL
PROPERTY, sec. 174, p. 201. Disney vs. Wilson, ante,
pp. 445, 455-6, 57 S.E. (2d) 144, 149.
~'

at 1010-1011.

discussed supra,

th~

In Rennolds vs. Branch, 182 va. 678,

court discussed conditions that result in

the defeasance of a vested remainder:
We think the conclusion of the chancellor is correct.
It is often very difficult to draw a distinct line
between conditions precedent and subsequent. In Minor
on REAL PROPERTY, Second Edition, sec. 511, the author
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saysz •rt is an invariable principle of the common law
that they (conditions precedent) must in all cases be
performed or complied with before the estate can vest."

***
On the other hand, Mr. Minor, at sec. 512, describes a
condition subsequent as, •one which is to be performed
or fulfilled after the vestibg of the estate, and the
intent of which is to dtfeat it•.

***
"The student will recall the rule of construction
applied to conditions precedent, whereby it is presumed
wherever possible that a condition is subsequent rather
than precedent in order that thereby the estate may
vest the sooner, the law favoring the vesting of
estates.
•This rule is often applied in case of
remainders which on their face appear to be contingent,
thereby creating vested remainders which are liable to
be divested by the happening of the contingency
(construed as a condition subsequent), instead of
construing the contingency as a condition precedent to
the vesting of the estate (which construction would
render the remainder contingent). The application of
this rule not infrequently involves some difficulty.
If the words importing contingency are a part of the
description of the remainderman, the remainder is
contingent.
If, on the other hand, the words of
contingency describe an event, the happening of which
is to take away from the remainderman an interest,
which in the absence of such event he would retain, the
remainder is vested subject to be divested.• And, in
the latter portion of the same paragraph, the author
says: •upon similar principles, if the estate be given
to a life tenant with remainder to ascertained persons
with the proviso that in the case of the death of one
of them during the life estate his children shall take
his share, the remainder is not contingent on survival
of the life tenant, but vested, subject to be divested
out of each by his death before the life tenant, and
vested in his children if he leaves any.•
IQL

at 690-691.

Accordingly, even under the view· urged upon

this court by the defendant that _the remainder interest vested in
Edith M. Clark upon the testator Henry Porter in 1930, remainder
estate was subject to defeasance or divestiture upon her death
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prior to the life tenant Charlie Hermon Porter.

It is, of

course, the view of your plaintiffs that the clearly expressed
intention of the testator Henry Porter, as previously held by
this court in the petition suit, is that the remainder class was
not to be fixed until the death

of~ the

life tenant Charlie Hermon

'

Porter.

In determining who became the fee simple owners of the
subject property on the death of Charlie Hermon Porter on May 11,
1986, the couit must also determine the meaning of definition of
the word •children• used by Henry Porter in item 2 of his will.
The law in Virginia is well settled that the term •children• in a
primary sense,

in the absence of qualifying words and

expressions, means issue of the first degree.

Grandchildren or

their issue generally are not ordinarily included in the term.
Morris vs. Owen, 6 Va. (2 Call) 520 (1801): Smith ys. Chapman, 11
Va.

(1 Hen.

&

M.) 240 (1807); Merryman vs, Merryman, 19 Va (5

Munf.) 440 (1817): James ys, McWilliams, 20 Va,

(6 Munf.) 301

(1819): Ball vs . Payne, 27 Va. {6 Rand.) 73 (1827); Thomason vs,
Anderson, 31 Va. {4 Leigh) 118 {1833): Tebbs ys, puval, 58 Va.
{17 Gratt.) 349 (1867); Moon ys, Stone·, 60 Va, {19 Gratt.) 130
(1869); Smith ys. Fox, 82 va. 763, 1 s.E. 200 (1887); Otterbock
_vs, Bohrer, 87 Va. 548, 12 S.E. 1013 {1891); Waring vs. Waring,
96 Va. 641, 32 S.E. 150 {1899); vaughan ys, vaughan, 98 Va. 322,
33 S.E. 603 (1899); Brett vs, ponaghe, 101 Va. 786, 45 S.E. 324
(1903); White ys. Old, 113 Va. 709, 75 S.E. 182 {1912); Hinton
vs. Milburn, 23

w. va. 166 {1883);
32
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vs. Martin, 52

w.

va.
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381, 44 S,E, 198 (1903); Bently vs. Ash, 59 W. Va. 641, 53 S.E.
636 (1906)

1

Wills vs. Foltz, 61 W. Va. 262, 56 S.E. 473

(1907);

Interior & W,V.R. Co. vs. Epling, 70 W, Va. 6, 73 S.E. 51 (1911);
Runyon vs. Mills, 86

w.

va. 388, 103 S.E. 112 (1902); Maddy vs.

Maddy, 87 W. Va. 581, 105 S.E. 8~ (1921); McKown vs McKown, 93

w.

va. 689, 117 s.E. 557 (19\3); Davis Trust Co. ys. Elkins, 114

W, Va. 742, 175 S.E. 611 (1934); Rogerson vs. Wheeling Dollar
Say. & Trust Co., 222 S.E. 2d 816 (W. Va. 1976).
See

Harrison,

WILLS

AND

ADMINISTRATION,

•Beneficiaries•, sec. 278- •children• at 76-77,

chapter

17

a copy of which

was filed with court by counsel for the plaintiff on September
15, 1987.
In his treatise, Harrison acknowledges that though generally
the word •children• as used in a deed or will refers to the
immediate descendants of a designated person, it may under some
circumstances bear a broader meaning and connote the entire line
of descendants. In order that it may be construed to mean lineal
descendants of a more remote degree, however, there must be
something on the face of the will to show it was so intended,
•for no rule is better settled than that technical words are
presumed to be used technically and words of a definite legal
signification are to be understood as used in their definite
legal sense, unless the contrary appears on the face of the
· instrument.•

~at

77-78, citing Waring vs. Waring, 96 Va, 641,

32 s.E. 150 (1899) and Larew ys, Larew, 146 va. 134-135 s.E. 819
(1926).

See also volume 20 MICHIE'S JURISPRUDENCE, sec, 113
33
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"Gifts to "child" or "children•.•

As recently stated by the

Supreme Court of Virginia in Gasque vs. Sitterding, 208 va. 206
(1967):
"The primary significance of words should ordinarily
attach and does attach, unless it is manifest from the
will itself that other d~finitions are intended.
Weight and meaning must\be given to every word used if
they make any sense at all. None are to be deleted and
none added, for men make· their own wills, nor should we
search out obscure or recondite possibilities in simple
words. • Rady vs. Staiars, 160 va. 373, 376, ·168 S.E.
452. "In construing a will the object is to ascertain
and determine what the testator meant by what he said
in the will.
If the meaning of the words is plain,
there is no room for construction.• Boyd vs. Fanelli,
199 va. 357, 360, 99 s.E. 2d 619, 622; Conrad ys,
Conrad's Executor, 123 va. 711, 97 S.E. 336; Chavis vs,
Myrick, 190 Va. 875, 58 S.E. 2d 881. As Mr. Justice
Holt said in Rady ys. Staiars, supra, 160 va., at page
378:
"(N) o will has a brother. • We can but construe
the words of a testator as used by him. Decided cases
are of little value except where they are based on
facts similar to the case under review.
~

at 210-211.

Your plaintiffs submit that the use of the

word "children" by the testator Henry Porter in item 2 of his
will should be given its plain meaning, and primary and ordinary
significance.

There is no language suggesting a broader

interpretation or intention with regard to the use of the word
"children" and the court should not strain to search obscure or
recondite possibilities in simple words.

The court must give

strict effect to the words used by the testator, and the courts
inquiry is not what the testator meant to express, but what the
words he has used do express.

See volume 20, MICHIE'S

JURISPRUDENCE, sec. 81 - "Intention To Be Gathered From Words As
Used By Testator", and cases therein cited.

While the court can

be sympathetic with the plight of defendant William Henry Clark,
34
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Jr., whose mother predeceased the life tenant Charlie Hermon
Porter, the primary duty of the court is to ascertain the
intention of the testator Henry Porter from the whole of his
will, and from the words used by him.

In short, there is no

language in the last will and te~tament of Henry Porter, which

\

over-ride the normal ordinary plain meaning of the word
•children•.

Your plaintiffs further submit that. the language

used by the testator Henry Porter in fact favors the testator's
children and grandchildren as special objects of his bounty, as
opposed to descendants of more remote degree.

At the death of

Charlie Hermon Porter on May 11, 1986, the children of Carroll B.
Porter, Alice Porter Williams Strother and Mary Porter Keiser
were alive, and were in fact the closest living relatives of the
testator Henry Porter.

In accordance with the intent1on of Henry

Porter as expressed by the language used in his will and as
previously interpreted by this court in the prior petition suit,
the fee simple interest in the subject property vested in Alice
Porter Strother and Mary Porter Keiser.

The court should honor

the expressed intention of Henry Porter to vest the remainder
interest in the subject property to his nearest living relatives
upon the death of his life tenant Charlie Hermon Porter.

As

sympathetic as the court may be to the desire . of defendant
William Henry Clark, . Jr., to obtain a broader interpretation of
the word •cpildren•, the court must not and should not change or
expand the words used by Henry Porter in his last will and
testament simply because the court has acquired knowledge of
35
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facts arising after the death of the testator Henry Porter.
Sheridan ys, Krause, 161 Va. 173, 172 S.E. 508 (1934); , Walton ys.
Melton, 184 Va. 111, 34 S.E. 2d 129 (1949); Tiffany ys Thomas,
168 va. 31, 190 S.E. 101 (1937); Hurt vs. Hurt, 121 va. 413, 93
S.E. 672.

See also Carter vs.

Car~er,

202 va. 892 (1961).

WHEREFORE, your plaintif\s asks this court to enter a decree
determining that the fee simple interest in the subject property
vested in Alice Porter Strother and Mary Porter Keiser upon the
death of the life tenant Charlie Hermon Porter on May 11, 1986,
and that a further evidentiary hearing be held to render an
accounting of rents and profits from the subject property since
May 11, 1986, by way of consequential or incidental relief to
this motion for declaratory judgment.
ALICE PORTER STROTHER,
THOMAS LEONARD KEISER,
MARY LOUISE KEISER and
LUCY KEISER LEWIS
By Counsel
NILES, DULANEY
BY:

&

PARKER

~A

RIBARDA.DiJLANEY

~

- V-b-n,V._,/f

P.O. Box 190
Culpeper, Virginia 22701
(703) 825-6046
COUNSEL FOR PLAINTIFFS
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CERTIFICATE

I hereby certify that a true and exact copy of the foregoing
memorandum was mailed postage pre-paid to MARY E.

cox,

Esquire,

Counsel for Defendant, Mary E. Cox Legal Clinic, 1012-A North
Belmont Ave., Richmond, Virginia

23221, this

~

day of

October, 1987.
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VI RGI Ni A:
IN THE CIRCUIT COURT OF THE COUNTY OF CULPEPER
ALICE PORTER STROTHER, et al .,
Plaintiffs,

v.

AT LAW NO. 68 -1- 87

WI LLI AM HEN RY CLA RK, J R. , e t

,ux ,

Defendants~

DEFENDANT'S TRIAL BRIEF
STAT EMENT OF FACTS
This suit was instituted to construe the will of Henry
Porter dated March 18, 1913 . The testator died on February 10,
1930 and the will was admitted to probate on June 7, 1930. The
clause in question is as follows: "I give to my son, Charley
Hermon Porter ... to have and to hold during his life and to be
left to his c hildren under the same conditions as those specified
in "item 1. 11 The pertinent condition is "if [hel leave no child
then the property shall go to [his brother and sisterl or to
'
the ir c hildren . "
At the writing of the will, Charley Hermon Porter had a
.I
I
I
daug ht er, Edith M. Cl ark, born on August 10, 1910 . When the
'i testator died, Porter became the owner of the property. On June
19, 1983, Edith Clark died leaving one so n, William Henry Clark,
Jr. (hereinafter referred to as "defendant") . On May 11 , 1986,
I
I Char le y Hermon Porter died leavin g defendant as his sole heir at
II law.
This suit w~s instituted by the children and grandchildren
I
of Charley Hermon Porter ' s brother, Carroll H. Pprter. The y
argued that beca use Charley Porter died without any surviv i ng
children, the co ndition of the gift was invoked and the property
passed to them. In response, defendant alle ged that the gift
created a vested remainder in his mother (Edith Cla rk) which
passed to hi m upon her death. Defendant also asserted a counter- 1
claim asking that he be made the fee simp le owner of the pr ooerty
in que stion.
.
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I

,.
I

I
DISCUSSION
I.

I
I
Ii
I

..

THE REMAINDER TO THE CHILDREN OF CHARLEY HERMON PORTER
CONSTITUTED A VESTED REMAINDER WHICH PASSED TO WILLIAM
HENRY CLARK, JR. (DEFENDANT) UPON THE DEATH OF HIS MOTHER,
EDITH M. CLARK.

In Virginia, the law favors early vesting. Disney v.
Wilson, 190 Va: 445 (1950). ~In Disney the court dealt with a
clause in a will that r~ad "Upon the death of both my wife and
mother, .. . I direct that all of my estate be divided between my
'
brother and sister and if
either does not surv~ve me, then all
of my estate shall go to the survivor." Id. a·t 44 8 . Prior to
this clause, the testator left a life estate to his wife or
mother; whomever survived him. Upon the testator's death, only
his wife and brother survived. Thus, the wife received a life
estate and the brother received a remainder. The remainderman
subsequently died before the life tenant l eavino his wife as his
heir.
The court determined that the remainder passed to the
remainderman's wife upon his death. In so doing, they noted that
the remainderman was ascertained at the testator's death "and
there was nothing to prevent his estate from vestin9 in
possession . ~hould possession, ct any time, become vacant by the
death of the life tenant." Id. at 456 . Therefore, the brother
took a vested remainder and once an estate is vested, it cannot
be devested unless the testator so desires. Id.
This case is very simi lar to the instant case. The daughter •
of Charley Herm on Porter was ascertained at the testator's death
and thus took a vested remainder subject to open. Here also,
she could take possession of the property if the life tenant
died . As in the Disney case, the fact that she predeceased the
life tena nt i s of no consequence . Thus, the remainder passed to
the defendant upon her death.
II .

IT WAS THE INTENT OF THE TESTATOR TO ESTABLISH A LINEAGE
AND TO KEEP THE PROPERTY IN QUESTION WITHIN THAT LINEAGE .
One of the most basic principles of the law of wills is
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that the intent of the testator is controlling. Arnold v.
Groobey, 195 Va. 214 (1953). In ascertainino the intent, the
will must be read as a whole and the court must look to the way
in which the language is used. Id. In the instant case, it i s
clear that the testator intended to establish a lineage with
himself as the progenitor. Each section of the will makes a
gift with a remainder to the children of the life tenant. Only
in the event of the life tenants dying without issue were the
gifts to go to collater\1 hei~s. While it is true that Charley
Porter died without any surviving children he clearly did not
die without ever having ~ny children. Therefore, the property
should remain in the lineage and to be given tb the defendant.
CONCLUSION
Plaintiffs' claims are without merit and their Motion for
Declatory Judgment should be denied.
Judgment should be entered in favor of defendant's
Counterclaim.
WILLIAM HENRY CLARK, JR .
By

O'vn~·~ ~--- C:,:x:
~ounsel

Mary E. Cox, Esquire
Counsel for Defe ndants
MARY E. COX LEGAL CLINIC
'j
1012-A North Belmont Avenue
I Richmond, Virginia 23221
II (804) 358-7403
!

CERTIFICATE
I hereby certify that I mailed a true and exact copy of the
foregoing Defendant ' s Trial Brief Statement of Facts postage
prepai d to Richard A. Dulaney, Attorney for Plaintiffs, at 209
N. ~st Street, P.O. Box 190, ·Culpeper, Virginia · 22701 this
t; r(J :J~Pof October, 1987 .
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V I R G I N I A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
~

vs.

AT LAW t 68-L-87

WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants
PLAINTIFFS' MEMORANDUM IN RESPONSE TO
DEFENDANT'S TRIAL BRIEF AND STATEMENT OF FACTS
COME NOW your plaintiffs ALICE PORTER STROTHER, THOMAS
LEONARD KEISER, MARY LOUISE KEISER, and LUCY KEISER LEWIS, and
respectfully file this memorandum in response to defendant's
trial brief and statement of facts.
In the statement of facts contained in defendant's trial
brief, defendant stated that when the testator Henry Porter died,
his son Charlie Hermon Porter "became the owner of the property".
Your plaintiffs contend that upon the death of the testator Henry
Porter, Charlie Hermon Porter was vested merely with a life
tenancy in the subject property, and not with a fee simple
interest that he could pass on by conveyance or devise.
The issue before the court is who became the fee simple
owner of the remainder interest in the subject property upon the
death of the life tenant Charlie Hermon Porter on May 11, 1986.
Defendant relies upon Disney vs • . Wilson, 190 va. 445 (1950).
This case is merel y one of a long line of cases in Virginia
1
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setting forth the principle that the law favors early vesting of
remainder interests.

In the memorandum previously filed by the

plaintiffs, at pages 16-17, plaintiffs setforth a summary of the
law in Virginia regarding the well settled principle that where a
will is silent or ambiguous as

'

to ~the

time of vesting of a class

gift remainder 1nterest,
then the law presumes that the intention
.
of the testator is that a class gift remainder interest vest upon
the death of the testator.

Plaintiffs cited the case of Rennolds

vs. Branch, 182 Va., 678 ( 1944) , and also refer red to the cases
collected, and the comments, in Lamb, Virginia Probate Practice,
sec.

133

at 243-246

The Disney case cited by the

(1957).

defendants is listed amongst the cases contained and collected in
Lamb, Virginia Probate Practice, sec. 133 at 243-246 (1957), as
one of a number of cases in the line of cases setting forth the
early vesting rule.

As also cited by plaintiffs in their

memorandum at page 17-21, there also is a line of cases in
Virginia holding that it is not necessary for a court to resort
to the rule of construction favoring early vesting of remainder
interest, where the particular wording of the will clearly
indicates a testamentary intent to postpone vesting of the
remainder interest until a point in time subsequent to the death
of the testator.

Griffin vs. Central National Bank, 194 Va. 485

(1953), and other cases subsequently cited by plaintiffs in their

initial· memorandum.
The Disney case involves a testamentar y trust where income
was left to a life tenant, with a remainder interest to a brother
2
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of the testator and sister of the testator.

In Disney, the

testators sister predeceased the testator, thereby, leaving only
one potential remainderman, the brother of the testator.

The

court stated that the remainder interest in the brother was only
a indefeasible remainder interett because the sister of the

'

testator had predeceased the testator, thereby extinguishing the
potential cross limitation in favor of the sister, .if the sister
survived the death of the life tenant and the brother did not.
As the court states in Disney at 457:
If Lily Wilson Hamberlin had survived the testator, she
and her brother would each have had a remainder in a
one-half undivided interest in the whole estate,
subject to defeasance by cross-limitation in favor of
the other as provided in the will; but Lily Wilson
Hamberlin having died before the testator, her estate
never arose and her brother as the survivor thereby
took a remainder in the whole. The condition that Wins
F. Wilson survive the life tenant became impossible.
There was no provision for a gift over in such an
event.
It is an established principle that where the condition
upon which an estate can be divested can no longer
arise, the estate, being freed of the condition, is
rendered absolute.
In Burdis vs. Burdis, 96 va. 81, 83, 84, 30 S.E. 462,
this is said: "*** but if the condition is subsequent,
and its performance becomes impossible, the rule is
different.
In that case the estate will not be
defeated or forfeited, but the devisee will hold the
property by an absolute title, as if no condition had
been annexed to the devise.
Jarman on Wills 11;
4
Kent's Com. 130; Ridgway vs. Woodhouse, 7 Beav. 437;
Collett vs. Collett, 35 Beav. 312; McLechlan vs.
McLachlan, 9 Paige (N.Y.) 534; Martin vs. Ballou, 13
Barb. (N.Y.) 119; Livingston vs. Gordon, 84 ·N. Y. 136,
140; Merrill vs. Emery, 10 Pick. (Mass.) 507; Parker
vs. Parker, 123 Mass. 584; and Morse vs. Hayden, 82 Me.
227, 19 A, 443." .
.
Practical applications of the above principle were made
in Brooke vs. Croxton, 2 Gratt. ( 43 Va.) 506, and · in
Smith vs. Smith, 112 va. 617, 619, 620, 72 s.E. 119.
(emphasis added).
3
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The

key fact

in Disney overlooked by defendant

in

defendant's trial brief is that the remainder interest in the
brother in Disney would have been subject to defeasance by crosslimitation in favor of the sister, in the event that the sister
had survived the brother and t~e life tenant.

The court in

'

Disney held that the remainder interest became indefeasible upon
the death of the sister, because the conditions setforth by the
testator that the brother survive the life tenant became
impossible and there was no provision for a gift over in such an
event.
In the will of Henry Porter, if the testator Henry Porter
had not setforth a contingent cross-remainder in favor of Carroll
H. Porter or Lucy Maud Porter Reed, or their children, then the
remainder interest would infact have vested in Edith M. Clark and
would have been indefeasible.

However, the testator Henry Porter

provided for a - disposition of his estate in the event of the
death of Edith M. Clark prior to her father Charlie Hermon
Porter.

In such an event, the testator Henr y Porter specifically

provided for a gift-over upon the happening of such a condition
subsequent.

The gift-over is in favor of the children of Carroll

H. Porter who survived the death of the life tenant Charlie
Hermon Porter, after Charlie Hermon Porter•s daughter Edith M.
Clark had predeceased him.

The contingent remainder in Edith M.

Clark was subject to conditions setforth by the testator Henry
Porter which subjected the remainder interest in Edith Clark t o
defeasance upon the happening of the condition precedent,
4
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specifically, the death of Edith M. Clark prior to the death of
her father Charlie Hermon Porter, with children of Carroll H.
Porter surviving the death of the life tenant Charlie Hermon
Porter.
The courts holding in Disney Ns. Wilson, 190 Va 445 (1950),
should also be viewed in 1\ght of the later decisions of the

.

court in Gasque vs. Sitterding, 208 va. 206 (1967),, and Maiorano
vs. Virginia Trust, 216 Va. 505 (1975), previously cited in
plaintiffs initial memorandum.
In Disney, the court based its decision upon a presumption
that the testator intended to dispose of his entire estate, and
therefore when the happening of the condition subsequent was no
longer capable of working a defeasance on the testator's brother,
then the remainder interest became absolute.

Had the testator's

sister survived both the testator, and the testator's brother,
the remainder interest in the testator's brother would have been
subjected to a defeasance, and the cross-limitation in favor of
the surviv ing sister would have yielded a different result.

The

courts holding in Disney vs. Wilson does not infact support the
position of the defendant herein, because the contingent
remainder interest to Edith M. Clark, was subject to defeasance
upon her death prior to the death of the life tenant Charlie
Hermon Porter, · with children of Carroll H. Porter surviving both
Edith M. Green and Charlie Hermon .Porter.

The intention of the

testator Henry Porter should be honored to create a gift-over of
the remainder interest upon such facts.
5
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Defendant in defendant's trial brief also relies upon Arnold
vs. Groobey, 195 Va. 214 (1952}, in support of the principle that
the intent of the testator is controlling.

Your plaintiffs have

no quarrel with the well settled principle that the intention of
the testator is controlling,
is to determine the true

howev~r,

in~ention

the issue before this court

of the - testator Henry Porter

as manifested by the language used in his
testament,

l~st

will and

and as subsequently interpretated in the prior

partition suit.

Your plaintiffs and your defendants simpl1 have

different interpretations of the intention of the testator Henry
Porter.

For all of the reasons setforth by plaintiffs in their

initial memorandum, your plaintiffs contend that the intention of
the testator Henry Porter as previously construed by this court
in Chancery #108-C (court file 2015}, and as manifested by the
plain meaning of the words used by the testator Henry Porter in
his last will and testament, was for the fee simple remainder
interest in the subject property to vest upon the death of the
life tenant Charlie Hermon Porter in any child of Charlie Hermon
Porter alive at the death of Charlie Hermon Porter, and in the
alternative if no child of Charlie Hermon Porter survived Charlie
Hermon Porter, then in the surviving children of Lucy Maud Porter
or Carroll H. Porter.
subject

prop~rty

Accordingly, the fee simple owners of the

upon the death of Charlie Hermon Porter became

Alice Porter Strother as to an undivided -one-half interest ·and
Mary Porter Keiser as to a undivided one-half interest.

Your

plaintiffs submit that the language used by the testator Henry
6
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Porter favors the testator's children and grandchildren as
special objects of his bounty, as opposed to descendants of more
remote degree.

At the death of Charlie Hermon Porter on May 11,

1986, the children of Carroll H. Porter, Alice Porter William
Strother and Mary Porter Keiser w~re alive, and were infact the

'

closest living relatives of the testator Henry Porter, and the
natural objects of his bounty .

Your plaintiffs

the~efore

contend

that in accordance with the intention of Henry Porter the fee
simple interest in the subject property vested in Alice Porter
Strother and Mary Porter Keiser, upon the death of the life
tenant Charlie Hermon Porter on May 11, 1986.
WHEREFORE,

your plaintiffs move this court

to deny

defendant's motion to dismiss and counter-claim, and to enter a
decree in accordance with plaintiffs motion for declaratory
judgment determining that the fee simple interest in the subject
property vested in Alice Porter Strother and Mary Porter Keiser
upon the death of the life tenant Charlie Hermon Porter on May
11, 1986.
ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS
BY COUNSEL,
NILES,
BY:
RI H RD A. DULANEY
P.O. Box 190
Culpeper, Virginia
(703) 825-6046

22701
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C E R T I F I C AT E
I hereby certify that a true and exact copy of the foregoing
~

memorandum was mailed postagf pre-paid to Mary E. Cox, Esquire,
Counsel for Defendant,

Mar~

E. Cox Legal Clinic, 1012-A North

Belmont Avenue, Richmond, Virginia

23221, this

,2-3

day of

October, 1987.
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R G I N I A :
IN THE CIRCUIT COURT OF CULPEPER COUNTY

.· ALICE PORTER STROTHER
i THOMAS LEONARD KEISER
! MARY LOUISE KEISER
; LUCY KEISER LEWI S,

,.

II
1:
II

;Iqvs.

Plaintiff's

'

AT LAW # 68-L-8 7

!I' WILLIAM

HENRY CLARK, JR.
: GAIL CLARK,
'
Defendants

I·

il
~~

ANSWER TO PLAINTIFF 1 S MEMORANDUM

The arquments set forth in plaintiff's trial memorandum are
.!without mer~t and comp letel y misplaced. The first sentence of
;
1plaintiff's brief is that it is the duty of this court to dete rm in ~
1
l the intent of the testator. This is absolutely true, however,
'
:!plaintiff co~~ends that it was the intention of the testator that
the remainderman be determined at the death of the life tenant.
I
!Plaintiff's Memo. P. 21. Nowhere in the will is this intent
1
jmanifested. Instead, it is clear from the structure of the will
\ that Henry Porter desired to set up a linea ge with himself as the
, progenitor. All of the gifts were given to his children with
'!remainders to hi s grandchildren. To hold otherwise would distrub
I
the clear intent of Henr y Porter and as the plaintiff noted, t hi s
would go against longstanding precedent in Virqinia.
:1
Even if the court determines that the will ·is ambinuous as to .
:j the intent of the .testator, Virqinia law ha s l onq favored early
!!vesting ~f remainders. Clark v . Whaley, 213 Va. 7 (1972). The
!j l anquage of the will in Clark was very similar to that i~ the
·! instant case . It r ead" ... I give and devise the tract . . . to the
~ ~ youngest son of each of my three sisters, ~ .. If there is no[nel
il ... 1 iving then to the youngest daughter of any or all of my
:j sisters . "
i!

·I
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!I

i'
I

I

'

i Id.

at 7-8. As in the instant case, one of the remainderman
: predeceased the life tenant leaving as his heir a widow. The
I
! court held that the widow took the remainder because it vested in
; the remainderman at the death of the testator and not at the death ,
;1of the life tenant (emphasis added). See also James v. Peooles
I Na t i o n a 1 Ba n k , 1 78 Va . 3 98 ( 1 9 4~ ) ( ho 1 d i ng t h a t t he r e ma i nd e r
j vested in remainderman at\testator•s death despite the fact that
· he predeceased the life tenant).
i
'
In case at bar, the remainderman, Edith M. Clark, was
ascertained at the time of the making of the will and consequently,;
at the death of the testator. Furthermore, the remainder was
!' capable of becoming possessory at all times. Even thouqh Clark
1 predeceased the life tenant, she still
held a vested remainder.
'! consequently, upon her death, the remainder passed to her child,
!!defendant William Henry Clark, per her will.
jj
P1 a i n t i f f a r g ue s t ha.t e v e n i f t he rem a i n d e r wa s v e s t e d , t he
!! gift contained a condition subsequent of survival which if not
dmet, resulted in the defeasance of the interest. This argument is
I
misplaced. Nothing in the gift suggests that the remainderman
I
!: must survive the life tenant. The language says 11 to go to [his]
i
jchild or children if there be any ... Clearly there was a child!
'
The fact that she predeceased the life tenant is of no consequence ~
1
' In addition, the wording of the gift does not meet the definition
.; of a contingent remainder. As one author put it: 11 Whether a
!remainder is vested or contingent depends upon the language
,employed. If the conditional element is incorporated into the
!description of, or into the gift to, the remainder-man, then the
!remainder is contingent; but if, after giving a vested interest,
i a clause is added divesting it, the remainder is vested ... J.Gray,
d
The Rule Against Perpetuities SlOB (4th ed. 1942). The language
I
: relied on by the plaintiff . fs such an · added on clause. Therefore,
i! the gift was a vested remainder ·from the making of · t~e will.
1!
Next, the plaintiff argues that the intent of the testator
!!was already determined in an earlier suit filed by the plaintiff
1
; against Charlie Hermon Porter, the life tenant, and is therefore
I

I

:I
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'I

I,,,

:I
j•

I

I

, res j udi cata with respect to the question of intent. This aroumen l
is also misplaced. First, as the Supreme Court noted some years
1
1
! ago, 11 lt is a principle of general application in Anglo-American
jurisprudence that one is not bound by a judgment in personam in a
I
i litigation in which he is not de s ignated as a party or to which he I
i; has not been made a party by service of process. 11 Ha n s b u r y v . L e e ,;
311 U.S . 32, 40 (1940). The Court stated that to do otherwise
1
~
i. would violate the due pro~ess protected by the fifth and fourteent ~
: !~, amendments . 1...9.·
:
Second, both parties 'to this suit stipulate~ that parol
1
, evi dence would not be used in determining the o~tcome of the case.
1
'The use of a prior proceeding to aid the plaintiff' s case is a
· violation of this stipulation. For these two reasons, the prior
i
,proceed ing should have no bearing on this case.
,
i!I
Finally, plaintiff relies on American National Bank v. Herndo~,
!1181 Va. 17 (1943), to s up port her proposition. Plaintiff's Memo .
:1p. 27. Unfortunately, her read ing of this case i s inappropriate.
ijit i s true that the court stated that if no remainderman survived
•' the l i fe tenant, the result was a total intest?C.Y. However, thi s
statement was taken from a 1837 case and it is now well settled
that courts will avoid declaring an intestacy if at all possibl e.
1
:Moreover, in co ns truing lan guage simi lar to that in the Porter
'!will, the Herndon court held that a remainder vested at the
I
!testator's death and the fact t hat the remainderman predeceased
•the lif e tenant was of no conseque nce.
Plaintiff does not assert any valid claims upon which a rulinq
can be made. For the foregoing reasons and on the basis of
~ defendant's trial brief, defendant ~espectfully prays that this
1court will grant defenda nt' s counterc lai m and dismiss plaintiff's
I
jmotion for declaratory j ud gment.
WILLIAM HENRY CLARK, JR.
GAIL CLARK,
I

!

I

l

'!!Mary
~
L C~;-;<
E.
Esquir e

By Counsel

C~ ,

'!Counsel fo Defendants
MARY E. cox LEGAL CLINIC
., 1012-A North Belmont Avenue
1
'.!Richmond,
Vir ginia 2322 1
(804) 358 - 7403
I
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II
II

CERTIFICATE

I

II

I· hereby certify that a true and exact copy of the foregoinq
Answer to Plaintiff's Memorandum was mailed postage prepaid to
1
: Richard A. Dulaney, Esquire, Counsel for Plaintiff, P.O. Box 190
; Culpeper, Virginia 22701 this 26th day of October, 19 87.
I

I

'~ ~ - ~

I

Mary E.

C~

!I:I
!i!I
!I
!I

:I
·J

~!

;[
!I
I

,I

:I.,
,,
' I

'i

:I
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V I R G I N I A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
~

AT LAW t68-L-87

vs.
WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants

PLAINTIFFS' REBUTTAL MEMORANDUM
COME NOW your plaintiffs ALICE PORTER STROTHER, THOMAS
LEONARD KEISER, MARY LOUISE KEISER, and LUCY KEISER LEWIS, and
respectfully file this rebuttal memorandum to defendant's answer
to plaintiffs' memorandum.

Your plaintiffs respectfully

submit

that defendant wishes for the court to ignore the clear condition
in the will of Henry Porter setting forth a cross limitation with
regard to the subject property in favor of Alice Porter Williams
Strother and Mary Porter Keiser, in the event of the death of
Edith Green prior to the death of her father Charlie Hermon
Porter, the life tenant.

The limitation setforth by the language

used in the last will and testament of Henry Porter is at the
death of Charlie Hermon Porter the property was to "go to his
child or children if there be any";

(and) if he leave

D.Q

child ·

than the property shall go to his (brother) and (sister) or to
their children.

This language not only indicates that the

identity of the remainderman was to be determined at the death of
the life tenant, but also setforth language requiring that the
1
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life tenant •leave" a child at his death.

If this had not been

the intention of Henry Porter, there would have been no reason
for his setting forth a cross limitation in favor of Alice Porter
Williams Strother and Mary Porter Keiser at all.
language used by Henry Porter

ref~cts

Clearly the

an intention to favor the

natural objects of his bountt, that is, those descendants of the
closest degree of
grandchildren .

relati~nship

to him, specifically, his

The grandchildren of Henry Porter

~ere

known to

him at the time that his will was drafted and executed, and at
the date of his death.

Neither at the time his will was

executed, nor at his death, were there any great-grandchildren in
existence, including your defendant William Henry Clark, Jr.

In

defendant's answer to plaintiff's memorandum, defendant asserts
on page 2 that "the fact that she (Edith Clark) predeceased the
life tenant is of no consequence."
certainly is of consequence.

This is a key fact and most

If the testator Henry Porter had

not setup a cross limitation in favor of Alice Porter Strother
and Mary Porter Keiser,

then the fact

that Edith Green

predeceased her father, the life tenant, might have been of no
consequence.

However, because the language of the will sets

forth a cross limitation in favor of alternate contingent
remainderman in the event that Charlie Hermon Porter did not
leave a child, the fact that Edith Green predeceased her father
Charlie Hermon Porter, is of critical significance in determining
the true owner of the subject property.
In defendant's answer to plaintiff's memorandum, defendant
2
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complains that plaintiff's have raised the holding of the Circuit
Court of Culpeper County in the prior partition suit to be

~

judicata with regard to the question of the intention of the
testator.

As indicated in plaintiff's memorandum at pages 22-24,

your plaintiffs have contended

tha~

if the holding of this court

in the prior partition sui1 does not constitute

~

judicata,

than the decision of this court in the prior partition suit
constitutes stare decisis, which should now be followed by this
court in construing the will of Henry Porter with regard to item
2 of the will.
It is true that at the hearing on September 15, 1987, the
parties stipulated that there would be no need for the court to
hear parol evidence.

Plaintiffs at that hearing asked that the

record of the prior partition suit be made a part of the record
in this proceeding, and that the court take notice of its
decision in the prior partition suit.

At no time at the hearing

on September 15, 1987, did plaintiffs ever stipulate that the
court should not consider the prior partition suit.

In fact,

plaintiffs specifically requested the court to consider the prior
partition suit.

The only stipulation made by counsel for

plaintiff in open court was that there was no need for the court
to hear testimony from any witnesses, or to receive other
documentary evidence into evidence.

Counsel for plaintiff at the

hearing on September 15, 1987, clearly asked the court to take
judicial notice of the prior partition suit, and infact requested
the court to make the record of the prior partition suit part of
3
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the record in this proceeding.
WHEREFORE,

your plaintiffs move this

court

to deny

defendant's motion to dismiss and counter-claim, and to enter a
decree in accordance with plaintiffs' motion for declaratory
judgment determining that the fee pimple interest in the subject
property vested in Alice Po~er Strother and Mary Porter Keiser
upon the death of the life tenant Charlie Hermon Porter on May
11, 1986.
ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS
By Counsel
NILES, DULANEY &

PAR~R

~

BY:

RI HARD A. DULANEY
P.O. Box 190
Culpeper, Virginia 22701
(703) 825-6046
COUNSEL FOR PLAINTIFFS
C E R T I F I C A T E
I hereby certify that a true and exact copy of

th~

foregoing

rebuttal memorandum was mailed postage pre-paid to Mary E. Cox,
Esquire, Counsel for Defendant, Mary E. Cox Legal Clinic, 1012-A
North Belmont Avenue, Richmond, Virginia

23221, this

d-.,_-

day of November, 1987.

.~...-!;. -- \-~l;
-

4
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F . WARD HARKRADER. JR..

JUDGE

SIXTEENTH JUDICJAJ.I:INI:l i iT

P . O. BOX 799
l .tHIU:IA. VlNOlNlA S!3093
17031 1167·0797

December 3,1987

Mr. Richard A. Dulaney
Niles, Dulaney & Parker
Attorneys at Law
P. 0. Box 190
Culpeper, Virginia 22701
Ms. Mary E. Cox
Mary E. Cox Legal Clinic
Attorney at Law
1012- A North Belmont Avenue
Richmond, Virginia 23221

In Re:

Alice Porter Strother, et al
Culpeper Circuit Court

v.

William Henry Clark, Jr., et al
Law Case #68-L-87

Dear Counselors:
We have given consideration to your respective memoranda for which we
thank you . Counsel agree that it is the duty of the Court to determine
the intent of the testator.
Viewing the will in its' entirety, we think the intent is clear. We
believe that the testator, Henry Porter, provided for disposition of his
estate in the event of the death of Edith M. Clark, prior to her father .
There is no ambiguity, the plain meaning of the words used by the testator,
Henry Porter, in his last will and testament, was for the fee simple remainder
interest in the s ubject property~vest upon the death of the life tenant Charlie
Hermon Porter in any child of Charlie Hermon Porter alive at the death of
Charlie Hermon Porter, and in the alternative if no child of Charlie Hermon
Porter survived him, then in the surviving children of Lucy Maud Porter, and/
or, Carroll H. Porter.
Consequently, we hold that the fee simple owners of the subject property
upon the death of Charlie Hermon Porter became Alice Porter Strother a~ to
an undivided one-half interest and Mary Porter Keiser as to a undivided onehalf interest. Not only does the clear language indicate this to be the
intended disposition, but it is consistent with a reasonable and apparent
t~stamentary · scheme of favoring decscendants of the closest degree.
Accordingly, defendant's motion t o dismiss and their counter-claim
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December 3, 1987
Richard A. Dulaney, Esquire
Mary E. Cox, Esquire
page 2
must be denied. We request that Mr. Dulaney prepare a decree in accordance
with these findings and with the plaintiff's motion for declaratory judgment,
and submit same to counsel for endorsement Pfipr to presentation to the Court.
Sincerely,

J#~_eLA:L

~. ~. Ha~ader, ' Jr . , Ju~
FWHjr/bl
cc:

Dorothy Faulconer, Clerk

p 1:

::-il

• -- ._... : . J
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V I R G I N I A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LU"cY KEISER LEWIS,
Plaintiffs
AT LAW t 68-L-87

vs.
WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants

D E C R E E
THIS CAUSE which has been regularly matured, set for hearing
and docketed came on this day to be heard upon Plaintiffs' motion
for declaratory judgment and exhibits therewith, upon the answer
of William Henry Clark, Jr. and Gail Clark, upon Defendants'
motion to dismiss and counter-claim, upon Plaintiffs' answer to
Defendants' counter-claim, upon oral argument by counsel for the
parties on September 15, 1987, upon memoranda filed by counsel
for the parties subsequent to September 15, 1987, in accordance
with the request of this Court, upon review and consideration by
this Court of the record in chancery suit tl08-C (court file
t2015) styled ALICE PORTER WILLIAMS and MARY PORTER KEISER,
Complainants vs. CHARLIE HERMON PORTER, et als, Respondent, and
was argued by counsel.
Upon careful

consideratio~

whereof and it appearing to the

Court that this Court has proper. jurisdiction of this proceeding
in accordance with Section 8 . 01-184 et seq. of the Code of
1
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!DOt(

58

PACE
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Virginia, 1950, as amended and that it is the appropriate duty of
this court to construe and interpret the will of Henry Porter in
order to ascertain the intention of the testator Henry Porter in
order to determine the rights of the parties to this proceed i ng
under the will of Henry Porter, specifically to determine who are
the fee simple owners of the subj~ct lot t2 devised under •rtem

'

2• of the will of Henry Porter, attached · to Plaintiffs' motion
for judgment as Exhibit •A•;

And it further appearing to the Court that Henry Porter died
testate on February 10, 1930, and that the will of the said Henry
Porter was duly probated in the Clerk's office of the Circuit
Court of Culpeper County on June 9, 1930;
And it further appearing to the Court from Plaintiffs'
motion for declaratory judgment and from Defendants• counterclaim that the parties to this proceeding all are requesting a
proper legal construction of •rtem 2 • of the will of Henry
Porter.
And the Court proceeding to construe •rtem 2• of the will of
Henry Porter is of the opinion, after viewing the will in its
entirety, that the clear intention of the testator Henry Porter
was to provide for the disposition of his estate under •rtem 2•
of this will in the event of the death of his grandchild Edith M.
Clark, prior to the death of her father Charlie Hermon Porter;
that there is no ambiguity in the language used by the testator
and that the plain meaning of the words used by the testator,
Henry Porter, in his last will and testament, was for the fee
2
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58 P~~E 5?6
simple remainder interest in the subject property to vest upon
the death of the life tenant Charlie Hermon Porter in any child
of Charlie Hermon Porter alive at the death of Charlie Hermon
Porter, and in the alternative if no child of Charlie Hermon
Porter survived him, than in the surviving children of Lucy Maude
Porter, and/or Carroll H. Po\ter1 ~ and, accordingly, it is hereby

.

ADJUDGED, ORDERED AND DECREED that the fee simple owner of
the subject property, Lot t2 containing approx)mately 19.690
acres, on Route 763 in Catalpa Magisterial District, County of
Culpeper, Virginia,

{designated on the tax maps of Culpeper

County on map 40 as part of parcel tl56) upon the death of
Charlie Hermon Porter became Alice Porter Strother as to an undivided one-half interest and Mary Porter Keiser as to an undivided one-half interest, such a disposition being not only the
intended disposition in the opinion of the court from the clear
language of the last will and testament of Henry Porier, but also
consistent with a reasonable and apparent testamentary scheme of
favoring descendants of the closest degree1

and it is therefore

further
ADJUDGED, ORDERED AND DECREED that Defendants' motion to
dismiss and their counter-claim be and hereby are denied;

and it

further appearing to the Court that counsel for Plaintiffs by
motion made at the hearing on September 15, 1987, moved this
court to receive into evidence the record of related prior
~roceedings

construing and interpreting the will

o~

Henry Porter

contained in a previous partition suit on the chancery side of
3
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the Circuit Court of Culpeper County, Virginia in chancery 1108-C
(court file 12015) styled Alice Porter Williams and Mary Porter
Keiser, Complainants vs. Charlie Hermon Porter,

et als,

Respondent, and it further appearing to the Court that it is
appropriate to grant Plaintiffs' motion, it is hereby
ORDERED that the reco\d of J the proceedings contained in
chancery 1108-C (court file t2015) styled Alice Porter Williams
and Mary Porter Keiser, Complainants vs. Charlie Hermon Porter,
et als, Respondent, be and hereby is made a part of the record in
this proceeding, together with the pleadings, memoranda, and
other incidents of the trial of this case;
And it further appearing to this Court that Plaintiffs'
motion for declaratory judgment included a prayer for further
consequential or incidental relief in accordance with Section
8.01-184 et seq. of the Code of Virginia, 1950, as amended, in
the form of an accounting by Defendants William Henry Clark, Jr.
and Gail Clark of all rents and profits collected in connection
with the subject property Lot #2, since the death of Charlie
Hermon Porter on May 11, 1986;
And it appearing to this Court that it is proper to grant
the request of Plaintiffs, made orally at the hearing on
September 15, 1987, and reflected in subsequent memoranda filed
by Plaintiffs, such further consequential or incidental relief
being necessary and proper in view of the holding of this court
on the motion for declaratory judgment of the Plaintiffs as
expressed in this decree, and therefore it is
4
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ORDERED that a further evidentiary hearing for the purpose
of determining an accounting of all rents and profits collected
in connection with the subject property Lot 12, since the death
of Charlie Hermon Porter on May 11, 1986, shall be held on the
~

2J:_day of

)?;llrl ~

,

1988, at /IJ ·e~ A.M.

AND THIS CAUSE is continued.

ENTER this

Copy del .
3/4/88

:2<

#r~day of-FSCIU••Y• 1988.

I ASK FOR THIS:

R£~LA1~
Niles, Dulaney & Parker
P.O. Box 190
Culpeper, Virginia 22701
(703) 825-6046
COUNSEL FOR PLAINTIFFS

Copy mailed

SEEN and OBJECTED TO:

3/4/88

MARY E. ~X
Mary E.
Legal Clinic
1012-A North Belmont Avenue
Richmond, Virginia 23221
COUNSEL FOR DEFENDANTS

ddx

LOB #58 , Page_ _
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IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
AT LAW t68-L-87

vs
WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants

D E C R E E
THIS CAUSE which has been regularly matured, set for hearing
and docketed came on this day to be heard upon Plaintiffs' motion
for consequential or incidental relief by way of an accounting by
Defendants William Henry Clark, Jr. and Gail Clark of all rents
and profits collected in connection with the subject property
since the death of Charlie Hermon Porter on May 11, 1986, said
incidental or consequential relief having been requested by
Plaintiffs in their motion for declaratory judgment pursuant to
the provisions of Section 8.01-184 et seq. of the Code of
Virginia, 1950, as amended, upon the Order of this Court entered
March 2, 1988, scheduling a further evidentiary hearing for the
purpose of determining an accounting of all rents and profits
collected in · connection with the subject property, said hearing
having been scheduled for March 29, .1988, upon evidence adduced
before this Court by the parties in open court, and was argued by
counsel.
1
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Upon careful consideration whereof and it appearing to the
Court that the subject property is

improved by several

residential dwellings which have been rented since the death of
Charlie Hermon Porter on May 11, 1986, and the rent from which
has been collected by Defendants William Henry Clark, Jr., and
A\~ Q.Q.
Gail Clark, in the amount of $
J o-~/~
, for the
I_JI c-"")
period May 11, 1986, through March 31, 1988; and it further
appearing to the Court that Defendants William Heqry Clark, Jr.,
and Gail Clark, have expended for payment
the subject property the sum of $

\,
I

4J.ru_ ~ . . ~ ~y-~lyreal estate taxes~on

ol

L/ LJ p

~4

, which

should be allowed as a credit against the rent collected by the
Defendants William Henry Clark, Jr., and Gail Clark;

it is

therefore
ADJUDGED, ORDERED AND DECREED that the Plaintiffs Alice
Porter Strother, Thomas Leonard Keiser, Mary Louise Keiser, Lucy
in Keiser Lewis, recover and have judgment against Defendants

ocketed

LD 17- A
age 161
/29/88

@

:09 P.M .

William Henry Clark, Jr., and Gail Clark, for the sum of

~ 77. fr.

D"O=llaWL=(*L

with interest thereon at the judgment rate of interest, from

~~

day of March, 1988, the date of this judgment, until paid, plus
/__1 c- Cl t::'
court costs of $ 'T . ~ •

1\-AJ ~ 1--H:L'5
Enter this

c iK1..7E l ~

<;?=

day of

r o ,AJ[f N Ll.l3""~

~-,

2

1988.
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:opy
lel.

i/ 30/88

I ASK FOR THIS:

d2Lw; si Jb~ctVX~
RICHARD A. DULANEY, p. q.

~

P.O. Box 190

Culpeper, Virginia
(703) 825-6046

SEEN
:opy mailed
S/3 0/88

22701

AND-- OBJEC'i"ED 'l'Q..:

(J\"-.~v'-..

1

,; .

J>x-,

G(~

MARY E.
p. d I
Mary E. Cox Legal Clinic
1012-A North Belmont Avenue
Richmond, Virginia 23221
LOB #58 , Page~
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IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS,
Plaintiffs
vs

AT LAW t68-L-87

WILLIAM HENRY CLARK, JR.
GAIL CLARK,
Defendants

F I NAL

0 R D E R

THIS CAUSE which has been regularly matured, set for hearing
and docketed came on this day to be heard upon Plaintiffs' motion
for entry of an order authorizing Alice Porter Strother as agent
for Plaintiffs to collect all rents and profits from this real
estate that has been the subject of this preceding,
exercise full

d~m i nion

a~d

to

and control of the subject property in

accordance with the decree entered _by this Court on March 2,
1988, upon representations from counsel for Defendants that
Defendants intend and desire to prosecute an appeal to the
Supreme Court of Virginia and that Defendants desire to retain
full dominion and control of the subject property pending their
appeal to the Supreme Court of Virginia, upon representations
from counsel for Plaintiffs that Plaintiffs did not object to
Defendants -William Henry Clark, Jr. and Gail Clark retaining
dominion and control of the subject property pending their appeal
to the Supreme Court of Virginia so long as they posted an
1
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adequate appeal and suspension bond, and was argued by counsel.
UPON CONSIDERATION WHEREOF it appearing to the Court that
because Defendants wish execution of the judgment of this Court
entered March 2, 1988, to be suspended during the pendency of
their appeal to the Supreme Court of Virginia, it is therefore
appropriate pursuant to the provisions of Section 8.01-676.1 of
the Code of Virginia, 1950, as amended, to require Defendants to
file an appeal bond conditioned upon the performance or
satisfaction of the judgement previously rendered herein and
payment of all damages incurred

in consequence of such

suspension, including but not limited to rents and profits
collected from the subject property during dependency of their
appeal to the Supreme Court of Virginia, it is therefore
ORDERED, ADJUDGED AND DECREED in order to allow the
Defendants to apply for an appeal and supersedeas from the
judgment entered herein on March 2, 1988, awarding title to the
subject property to the Plaintiffs, and from the judgment entered
March 29, 1988, for rents and profits collected by Defendants and
for Plaintiffs court costs, execution of the aforesaid judgments
from the dates thereof shall be and hereby is suspended upon the
said Defendants, or someone for them, giving bond before the
Clerk of the Circuit Court of Culpeper County, Virginia, and the
penalty of TWO THOUSAND and 00 / 100 DOLLARS
conditioned according to law and

w~th

($2,000.00),

approved surety, ·and it is

further
ORDERED, ADJUDGED AND DECREED that Defendants during
2
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pendency of their appeal to the Supreme Court of Virginia shall
keep and maintain a careful accounting of all rents and profits
collected from the subject property and all expenditures made
with regard to the subject property, the aforesaid appeal bond to
be available in the event that the appeal from the aforesaid
judgments shall not be petitioned for by _Defendants within the
time allowed for by law, or if so petitioned for, shall not be
allowed and be effectual, said appeal bond to be available to
Plaintiffs in the event that the Defendants shall fail to pay the
judgment entered herein on March 29, 1988, or shall fail to pay
over to Plaintiffs all rents and profits collected from the
subject property during pendency of Defendants appeal.
THIS ORDER IS FINAL.

lj

Enter this

Copy del.
5/ 1 7/8 8

W~E
ASK 9R THIS:
'(
,WL ~

~

A

.¢\=

-::ttv

day

ll.i!Lnl i?_.y

RICHARD A. DULANEY
Counsel for Plaintiffs
P.O. Box 190
Culpeper, Virginia 22701
(703) 825-6046

(/
·

I

. '

I

Copy mailed . 1
S/ 17/88
_ _ _...___ _ _ _ _ _ _ _ __
/

.......,~....

I

)

MARY E. COX ·
Counsel for Defendants
1012-A North Belmont Avenue
Richmond, Virginia 23221
LOB li

Page _ __
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IN THE CIRCUIT COURT OF THE COUNTY OF CULPEPPER

ALICE PORTER STROTHER, et al.,
Plaintiffs,
•'

I'

!j

v.

AT LAW NO.

WILLIAM HENRY CLARK,

681-87

JR., et ux,

;:

Defendants.

NOTICE OF APPEAL

!:'

PLEASE TAKE NOTICE that the defendants are aggrieved by the
final decree and judgment of this Court, as entered March 29,
1988, which also incorporates the interlocutory order of
December 2, 1987, by reference, and therefore appeals said final
decree and judgment to the Supreme Court of Virginia, or,
alternatively,
!!

29,

is aggrieved by the interlocutory decree of March

1988, which,

incorporates, by reference, the interlocutor y

decree of Decmeber 2, 1987, and therefore, pursuant to the
provisions of Section 8.01-670 of the Code of Virginia,

1950, as

amended, appeals said interlocutory d ec ree and judgment to the
Supreme Court of Virginia.

The proceedings before this Court

we re not in the presence of a court re po rter, therefore a
written statement of the facts,

testimony and other incidents

will be filed in this Court pursuant to the provisions of Rule
5:11(c) of the Rules of the Supreme Court of Virginia.
WILLIAM HENRY CLAR~, JR.,

''

I
I

i

.!
I

•'

Mary E. Cox, Esquire
MARY E. COX LEGAL CLINIC
1012-A No rth Belmont Avenue
R ichm ond, Vi r g inia
2322 1
(804) 358 - 7403

et ux
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CERTIFICATE
I hereby certify that a true copy of the foregoing Notice
of Appeal was mailed, postage prepaid, to Richard A . Dulane y ,
Esquire, NILES, DULANEY & PARKER, P.O . Box 190, Culpepper,
Virginia 22701, on

this~

day of May

, 1988 .

. ,I
;

..!,
II
q
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V I R G I N I A:

IN THE CIRCUIT COURT OF CULPEPER COUNTY

ALICE PORTER STROTHER, et als,
Plaintiffs
vs

AT LAW 1681-87

WILLIAM HENRY CLARK, JR., et ux
Defendants
NOTICE OF OBJECTIONS TO WRITTEN STATEMENT OF FACTS
COME NOW your plaintiffs Alice Porter Strother, Thomas
Leonard Keiser, Mary Louise Keiser, Lucy Keiser Lewis, and in
accordance with Rule 5:11(0) object to the written statement of
facts filed May 20, 1988, by defendants, on the grounds that it
is erroneous in the following specific respects:
1.

Line 12 of the 2nd paragraph of the 1st page of the

written statement of facts refers to the subject 19.690 acre
parcel as "parcel 1156 on map 40•; said reference should be to
the subject property designated as part of parcel 1156 on map 40.
2.

Line 11 of page 3 of the written statement of facts

refers to the death of Charlie Hermon Porter as having died on
May 11, 1987: the correct date of death is May 11, 1986, as
correctly reflected by footnote 16.
3.

Line 7 of page 4 of the written statement of facts

states that •the court did not rule upon plaintiff's motion";
this is incorrect, the court did rule upon the plaintiff's
motion, and in fact the order entered on March 2, 1988,
specifically made the record of the proceedings in Chancery 1108-

c (court file 12015) styled Alice Porter Williams and Mary Porter
Keiser,

complainants vs Charlie Hermon Porter,

et als,
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respondents, a part of the record in this proceeding, together
with the pleading, memoranda, and other incidents of the trial of
this case.
ALICE PORTER STROTHER
THOMAS LEONARD KEISER
MARY LOUISE KEISER
LUCY KEISER LEWIS
By Counsel
BY:
RICHARD A. DULANEY
P.O. Box 190
Culpeper, Virginia

22701
C E R T I F I C A T E

I,

hereby certify that a true and exact copy of the

foregoing document was this

d------ day

of June, 1988, mailed,

postage prepaid to Mary E. Cox, Esquire, Mary E. Cox Legal
Clinic, 1021-A North Belmont Avenue, Richmond, Virginia 23221.

;:-·,I '=-o
I

!...I._

l9f1S JUt. -2 FH 12: l 1

89

VI RGINIA
IN THE CIR CUIT COURT OF THE COUNTY OF CULPEP PE R
ALICE PORTER ST RO THER, et al.,
Plaintiffs ,
._, .

CHANCERY NO.

·.·.' LI. 1. I ,\ ~1

JR. ,

C L 1\ R K ,

H.

et

68-L - 87

ux ,

Defendants.
WR I TTEN STATEMENT
Pursuan t

to the provisions of Rule S:ll(c) of the Rul es of

the Supreme Court of .

Vir~inia,

defendants, by counsel,

respec tf ully pr esent this written statement of facts,

testimony

and other incidents as presented during the pendency of the above
styled matt er:
This case was commenced by plaintiffs, Alice Porter Strother~
3
Th om as Leona rd Kei ser: Mary Louise Keiser
and Lucy Keis er Lewis~
by way of a motion

for declaratory judgment

p~rsuant

to the

pr o v isi on s of Section 8.01 - 184 et seq. of the Code of Vi rginia
11

the Code

11

1 9 50 , as amen ded , request in g the pro-per c o·n s t ruction
5
and i nterpr etati o n of the will
of Henry Porte r, who died testate
(

)

,

on February 10, 1 930.
The named defendants are William Henry
6
. 7
Cla rk, Jr .
and his wife, Gail Clark .
Pla intiffs' alleged that
Item 02 should be construed and interpreted so as to d etermine
~laintiffs

the fee simple coparceners of the 19 . 690 acres

situa te d on Rute 7 63 in Catalpa Magisterial Di!~~c~ 11 1 ~s ignated

o n t h e t a x ma p o f Cu 1 p e p r e r
40 .

Pla intiff s co ntend that

Co . , Vi r g i n i a a ~a r c e 1 Mfls~6 o n Map

they are t h e intended coparceners of

the subjec t real p ropert y becau se Defendants Mother(and moth e r -inCharley Hermon PortC'r.

L.J\<) ,

Edith Clark prede cesed her father,

Thus,

p1a intif fs contend that when Charley Berman Port er

subject p ropert y , under the' nrope r construction and interpr r>:
of the will , passe d to them.
Defenda nts fil e d an answer and counter - claim asserting that
Plai ntiffs seek an improper construction and interpretation of

/
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c ~

Hen r y Porter ' s will .

~ e ~ry

Defe ndants assert that the language of

Po rte r' s will clearly e vi nce his intention to establish a

li neag e .
~a rch

Specifi cal l y , whe n Henry Porter e x ecuted his will on

19 , 1913 aware that he had a wife, three li v in g children

( Ca rroll H. Po r ter, Charley He r mo n P orter and Lucy Maude Porter)
and a number of gra nd-ch ild ren,

including Edith M.

(d efendan t Wi lliam H. Clark , Jr . mother) .

Clearl y Henry Porter

intended that each a nd every member of his lineage,
receive a proper s hare o f the r ea l

Clark
then living,

prorerty he acquired during his

lif etime.
Plain ti ffs answered de fendant's counter claim asserting that
def en d ants (Clark , et ux) had no t even been born on the d ate
( ~arch

18 , 19 13) Hen r y P o rter executed his will; and t ha t Henry

Porter iniended for

the sub ject property to be po sses sed by

Charle y Hermon P o rter during his life and to pass to the dau g hter ,
Edith M.

Clark, of Charl ey Hermon Porter if she survived him and,

i f she did n ot ,
Her mon Po rter o r

to pass to the brother and sister of Charley
t he hei r s of s uch brother and sister.

At a h e a ring b ef ore th e trial court, on Septermber 15, 1987
briefs

( memoranda) of author it y were o rdered.

Bo t h memoranda

(plai ntiffs' and defendants)

recited

essentially the same facts , v i z: d ecla ratory j udgment action is
sought , pursuan t

to Sectio n 8.01 -1 84 o f the Code for the proper

co ns tr uc tion and interpr eta ti o n of the will of Henr y Porter
(see foot n o t e 5) ; that o n the date

(Ma rch lR , 1913 ) Henry Porter

executed h is will be had th ree children: a dau g hter, Lucy Maude
0

o cter , a nd two s o ns, Carroll H . Porter and Charlie Hermon Porter;

:nat Henry Porter ' s daughte r, Lucy Maude Porter Reed was married
but child le ss and that his son Car roll H. Porter had four(4)
chi~ dren

Po rter

and hsi so n Charley He rm o n Porter ha d a

( Edith M. Cla r k);

dau~ hte r,

Ed ith

that the daughter of He nr y Po rter died

testate and childless on J uly 9 , 1955; th a t

the son of Henr y

/

Po rt e r , Cha r lie He rmon

Po r~~r

die d

te~ tat e

Ma y 11, 19 86

a s h i s s o l e h e i r a g r a n d s o n , H i 11 i am He n r y C 1 ark , · J r . ;
Cha rley Hermon Porter's

dau~ ht e r

J r. ) d ied J une 19, 1983 (p ri o r
?n cir~

~srate

1

r ·

t !1 :1 '

(moth er of William Henr y

~ - ··

to him), testate, leaving her

t o he r son, Will iam He nr y Cla r k, Jr.;

that prior
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t o the dea th of his dau gh ter, Charlie Hermon Porter, on or about
8
Janua r y 10, 197 7 , executed a deed of gift
conveying to his
daughter, Edith M. Clark, all of his interests in the properties
he inhe rite d from his f ath er, Henry Porter, including the real
property wh ic h is the subject of the instant litigation;
unde r

item 2 of t he will

o f Hen r y Porter,

that

the prooerty that is the

subjec t of this li tigati o n ( referred to as Lot 0 2) was divised to
Charlie He rm o n Porter fo r life, a nd at his death to pass to his
child or chi ldr e n , if t here be any, and if not , to the brother
and s is t e r o f Cha r 1 i e Hermo n Porter , or the chi J. d or chi l d~e jP;I-f·
May 11, 1986
chem ; th a t Charlie Hermon Porter died testate on/~xx~xt
leavi n g his entire est a te of his grandson, William Henry Clark,
Jr .

(defe ndant her ein;

s on of Edith M. Clark); that the widow of

rienry Po rter di ed Octobe r 25, 1960, thereby, Carroll H. Porter and
10
Charlie He r mo n Po rter
; remained as sole survi v ing named
benef ici ar ies u n de r
Septe mb e r

15,

the will of Henry Porter; that at the

1987 h ea rin g ,
/.

.

p l a intiffs moved ·the Court to make the

rec ord of th e chanc er y cau se st y led Alice Porter Williams and
:'-!ary . Po rt e r Kei se r, Complai nt ants, vs. Cha rlie Hermon Por ter, et
als ., Respo ndents" a n d part of the record in the instant
proceeding ,

(1)

ass erting th a t

the puroose of the afore sa id

partitio n s uit was to det e rmine th e owners of lands devised by
Henry Po rter un der item s 1,4, and 5 of his will,

(2) asserting

that said suit dete rmined tit le to certain real oroperty purchased
by Henry Porte r
~hi ch ,

~ e nrv

by law, h e died si ezed and possessed of intestat e beca use
Porte r ' s will d oes not con tain a r es iduar y claus e ,

asserting that
~ime

s ubsequent to the execution of his will and of

fo r

( 3)

th e iss u e r aised , in sa id suit, as concern s the

f ixin g the membership in t h e cl ass t aki n g th e re mai n de r

interest was im po r t ant beca u se Henr y P o rter stated in hi s will
t ha t after the dea th o f his widow , Lizz ie W. Porter,

the

re sp ective parcels o f r ea l pro p e rt y we r e to be divided eq ually
be tween his " child ren o r

their heir s ", (4) . asse rtin g that ·the

Com missioner agree d with

c o~nsels

o f the

prop ert i~s,

. fo r the parties that

the owners

passing und e r He nr y Por te r ' s will, were, by an

u n d i v i d e d o n e - h a l f (!~ ) i n t e n~ s

t

t h e r e i n , E d i t h ~1 .

C1 a r k ( h a v i n g

stepped i nto the s h oes of her fat her, Char li e Hermon Po rter) and,
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on e-half (~)

as to the o ther

interest therein, Alic e Porter

Williams(St rother) and Mary Porte r Keiser and, as t o the
properties not passing under the will: Edith M. Cla r k(o ne-third
interest), Alice Porter Will iams(Strother) and Ma r y Po rter Keiser
(on e-third interest) and John Jackson(widower of divisee u nder the
12
)
will of, and sole heir of Lucy Maude Porter(Reed) Jackson
.1'~
SEE CORRECTION 113
(one - third interes t ); that th ~C-~_u_~t_!i_i_d_t:l_o_~_rul~l!.P.O!!_Plaintiffs'

'*

mo tion;

that the issue the pa rt ies . sough t

determination of f rom

the Cou rt was the proper const r uction and i nterpretation of the
13
l an guag e used by Henry Porter in items 1,2 and 3 of his will ,
a s evide nced by the .language used by Henry Porter in his will as
a whole, spe cifically,

to have and to hold du r ing her life,

II

and at her death to go to her child or children if t he re be any;
if she leav e no ch ild then the prope rt y shall go to he r
b rothers or to their children."

two

(item Ill), " .. . to have and to

hold dur in g his life and to be left to his children under the same
co nditions as thos-e specified in item 1."

(i ~ em

1/2) ,

to h av e

II

and to hold under the same conditions as those specified in
l and 2 '.

11

( item /1 3);

that plaintiffs '

~tem

positio n s is that, under

the proper construction and int erpretatio n of He nry Po rter's will ,
th a t bec ause Charlie Hermon Porter's daughter, Edith M. Clark ,
p rede cea sed him,
to plaintif fs
remainde r

that the remainder i nt erest under item 1/2 passed

bec~use,

as plaintiffs contend , the contingent

i nt eres t l apsed;

asse rt ed a nd conte nd,

that by co unt er-claim, defendants

that the proper construction and inte r pre -

t 1t i o n of the wi ll of Henry Porter , unquestionably, reveals ' the
: :1 ~

e :1

t

o f He n r y P o r t e r

t o e s t a b 1 i s h a 1 in e a g e - -

t o ke ep t h e

? ro pe r ti es h e had acquired d uring his li fe in the family

(his

:amily) and for this rea so n fe e simple o wnership of the real
p r oper ty dev is ed to Charlie Hermon Porter, under item /1 2, vest in
defe ndants -- as c learly ev idenced by the language used b y Henr y
Pe r ter in his will ; that co uns el stip ulated, at the
Septe rmber 15 ,

1 987 that

hearin~

on

the hearing of parol evidence was

unnecessar y and that the Court should deter mine the intention s
Henry Porte r fr o m the wor d s he u s ed in his will; that memoran d~

suppo r t ing the pa r tie s claims and npposinp, each others claims
1oere submi tted to the Cuu rt .
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:·I-

· -· ! ,

I.

II
J.

I

1

t:

. . 1\ :

Ci t in g n o author it y to support it s dec is i o n ,
by let ter dated De cember 3,
Hen r y Porter "is c lear":

the plain meanin g of the words

b y t h e t e s t a to r , Henry Po r t e r , . . . wa s f o r
in t h e s u b j e c t

:

19 87 , concluded that the intent of' ,:.. .-1-;;.t:

11

/

i n t er e s t

the tria 1 co u t: ~ j~- ~

pr o pe r t y t o v e s t

=s~~~r;_· l~-..·
- w,~

the fee s im p 1 e remain de 'F ·\1:
up o n t h e d e a t h o f

. ' . r-

J;:-,-C~

the .; _:

life tenant , Ch arlie Herm o n Porter, in any child of Charlie Hermo~ ~~ 
Por ter alive at the death of Charlie Hermon Porter . .. " Therefore '~ ,]-...~ -'- !.-'.
I . ·. :
the Court concluded that because Charlie Hermon Porter was not .··: [( , !

.· ! - ;

su r v ived by a child, that the remainder interest in the real

0

·; t·.··t.·.

property devised under item 112 of the will of Henry Porter, passed :i:'
Thus, to
-_ ;,.-· w :r·:...~,...,J...
to the bro ther and sister of Charlie Hermon Porter.

--~_:Jt}.f~-

the children of CAr r o ll H . Porter , p 1 a inti f f s in the instant
a c t i o n , A 1 i c e Po r t e r

St

one -half (~)

to each.

interes t

r o t h e r _a n d Ma r y Po r t e r

Ke i s e r , an u n d i vi d~~ ~:;q ~·

Counsel for plaintiffs was direct_e~;.~~~

. _....

t o p rep a re a decree in accord wi th said findings .
On Ma rch 29 , 1988, the Cou rt, after conductin g an
evide ntiary , at the request of the pl&intiffs, entered its
interlocutory decree , which incorpo r ated by r eference the

0

;- ;:\'

':-~:.g;, ··,

fina_l~_i_ [~:_;[J_~.:

decision of the Court entered in a decree dated March 2 , 1988
awarded judgm ent in the amo unt of $77.16 in favor of the

r•

. - ·~:·' ~
_.;_~,;~ f~
:
~ t§(·. ~it.
--~\-;~ 1; ~t·
• !'~ -:;
. !!.t

'. .,

::-: ~ ·- .1-:.

plaintiff and awarded plai ntiff s $45.00 as cou r t co sts.
Defe ndants have timely noted their decisio n to appeal.
Respectf.ull y ,

.

.i.;li! ~;

... .

...
--~;-i-?
.- • •- .

WI LLI AM H. CLARK, JR .
GAI L CLARK

~:::.t ·,~

~:; -~bi
~'b:+;

'>1

>i.t:

.:~~(1 :~ ::·.
j.i'·'.

•

-~--· I ~.._ •

By_{\\
_CJJ_)~....---,-0w ~=--_- --=--~--=,~cx. . :. . _ _ _-~ J_': i
(\Counsel
__,
Mary E. Cox , Esquire
Counsel fo~ Defendants
MARY E. COX LEGAL CLINIC
1012 - A No rt h Belmo nt Avenue
Richnond, Virginia
2322 1
(804) 358-7403

CERTIFICATE
I her e by certify that a true a nd exact copy of t h e fo re g oing ;
Writ ten Statemen t was mailed

post~ge

prepaid to Richard A . Dulaney
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I
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i

.b

:I

~

(

Esquire, NILES, DULANEY & PARKER, P. 0. Box 190, Culpeppe r ,
Virginia 22701, this

~day

of May,

1988.

j ..

. :.. - ..
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~

:

:

\
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Footnotes

1

Born Oc t ober 7, 1 9 12 , the daughter of Carroll H. Porter,
son of Henry Porter .
The said Carroll H. Porter died December
1966 .
2

Bo r n of Mary Ru ssel l Porter Keiser, the other daughter
Ca rroll H. Porter.
Mary Russell Porter Keiser was born January
19 11 and died December 31, 1986 survived by this son and two
daug hters . (S e e foo tn otes 3 ~ nd 4, below).

~6

3

Daughte r of Mary Rus sell Porter Keiser, and g randaughter
Carroll H. Po rt er, son of Henry Porter.
. .. c· : . ·

.. .

• i ~~

~~}-.:~~

5

Dated March 18 , 1913 and p r o b a t e d in t he C 1 e r k ' s 0 f f i c e o f ··-i:~
•'' tr:.). . .•
th e Circuit Court of Culpepper Co u n t y , V i r g 1· n 1· a on June 9 , 19 3 0 t!·•·.~
.
..~_,_. !~
i n Will Book 11, page 14 2.
-t $-Y ·:

y~·:
,."'1 ,

6

so n of Ed i t h M. Po rt er Clark, daughter of Ch a rley Hermon
Porter , son of He nry Porter.
Edi th M. Porter Clark was born
August 10 , 1 910 and died, testate, June 19, 1983.
Her will dated :, 1 •
No v em b e r 2 5 , 1 9 8 0 wa s p r o b a t e d Au g u s t 2 4 , 1 9 8 3 i n t h e a f o r e s aid . ; . :;·..
Cle rk's Office in Will Book 74, p age 645.
Charley Hermon Porter '-~1 .
died o n May 11, 19 86, t es t a t e.
. \<. .

·
1
1

. . !:.>i
!•'

7

J oi ned as party de fe ndan t because of any co ntin ge nt right
of dowe r possesse~. b y her .
8

Reco rded in t he afor esaid Clerk's Office in Deed Book 206
page 49 2.
9

wi l l dated J uly 20,
Cle rk ' s Office on May 20,

1983 , du l y p ro bated in the afores aid
19 86 , in Will Book 81, page 289 .

.

1. 2 See

f ootnote

' .:;.: ..!
·! '

~:l: ·i

.

.

.I

.. .

' .:
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I

.:. ,i'. ·:l'
.

( ...: ..

5 , s upr a .

I

•

The daughte r of He n r y and Eli za beth W. Porter , Lucy Maude ·
Porter(R e ed) Ja ck son , predeceased(d i ed July 9, 19 55) Hen ry Porter
\·Ji tho u t issue .
" Chancery · No . ~ 0 8- C , Court f i 1 e no .. · 2 0 1 5 .
Daughter of Henry Po rter and a divisee un der hi s will
foot note 5 , Supra).

!
I

1 ,'

10

1l

I

i

.1'

.

The Court approves the foregoing Statement of Facts subjec t to the
following corrections:
1.

Line 12 of the 2nd paragraph of the 1st page of the written statement

of facts refers to the subject 19.690 acre parcel as "parcel /1156 on map 40";
said reference should be to the subject property designated as part of parcel
1115 6 on map 40 .

2.

Line 11 of page 3 of the written statement of facts refers to the death

of Charlie Hermon Porter as having died on May 11 , 1987; the correct date of death
is May 11, 1986, as correctly reflected by footnote #6.
3.

Line 7 of page 4 of the written statement of facts states that "the

court did not rule upon plaintiff's motion";

this is incorrect, the court did

rule upon the plaintiff's motion, and in fact the order entered on March 2, 1988,
specifically made the record of the proceedings in Chancery #108-C (court file
11201 5) s tyled Alice Porter Williams and Mary Porter Keiser, complainants

vs

Charlie Hermon Porter, et als, respondents, a part of the record in this proceeding,
together with the pleading, memoranda, and o ther incidents of the trial of this
case.

ENTER:

DATE:

I

/

I

/(1

/

/
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MR. LEA:

That's your understanding?

COMMISSIONER:
Q.
to that.

For her quarter acre.

Okay, fine.

Well, that's okay we can stipulate

I was a little confused on that.

I have no further

questions.

MR. MORTON:

MR. CLARK:

I have none.

Ma'm, will you authorize your signature on

these depositions?
A.

Yes.

AND FURTHER THIS DEPONENT SAITH NOT
EDITH CLARK

~~~
By
£)~4~~
Stenographer
MR. CLARK:

I have nothing else of this witness.

Perhaps we should go on record.

I would like to make a statement

to the Commissioner in reference and ask that other matters
specially stated that the Commissioner would pay specific
attention and rule as to the interpretation on the will of Mr.
Henry Porter.

Mr. Commissioner we . would ask in o~her ma~ters

specifically stated that the Commissioner pay particular
attention to the language used in, let's see here which item it
was, Item 5 of the said ·will of Mr. Henry Porter, which said
item is in reference to the·eleven acre wqodlot purchased of
Perry and Bickers.

It's particularly the languare that these

woodlots amy be divided among the children after the death of
the widow.

Mr. Commissioner, it is our position that at the ·

time of the death of the widow, Lizzie, there were two surviving
children,

Mr. C. Herman Porter and his brother, Carroll Porter.
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And the question arises, Mr. Commissioner, as to whether or not
the language as used there meant that it was to be divided among
the children living at the time of the death of the widow, or
was to be divided between all the children.

Of course, the

difference therein would lie in whether or not the people who
have appeared at this hearing own a one-half interest each in
the property or whether they own a one-third interest each in
the property.

And if the Commissioner pleases, we would be

willing to submit a memorandum to support the position that
in fact it means the division between the children then living.
And that my client owns a one-half interest.
MR. LEA:

We feel it is a class gift as of the date

of death of Lizzie or Elizabeth W. Porter.
t4R.

CLARK:

And \-.re would ask to be permitted to submit

memorandums to support that position.
COMMISSIONER:
MR. LEA:

If you would like to, p lease.

If you feel otherwise.

I think it is pretty

clear.
COMMISSIONER:

Does anyone have anything else?

Thank

you all.
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Assignment of Errors

I.

THE TRIAL COURT ERRONEOUSLY CONSTRUED AND INTERPRETED THE
LANGUAGE USED BY THE TESTATOR, HENRY PORTER, IN HIS LAST
WILL AND TESTAMENT.

II.

THE TRIAL COURT'S ERRONEOUS CONSTRUCTION AND INTERPRETATION
OF HENRY PORTER'S WILL UNJUSTLY AND INEQUITABLY DEFEATS THE
MANIFEST PURPOSE OF HENRY PORTER TO EQUALLY DISTRIBUTE HIS
PROPERTIES AMONG HIS BENEFICIARIES.
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