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W. L. WINGFIELD.

versus
COMMONWEALTH OF VIRGINIA.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.Al/.

To the Honor<;ible Chief ,ht.dice a,,d As.~ociate. Jt"8tir.e.t:1 of the
Suvrem.e Court of .Appe.a.ts _nf Vir.qinia:

. Petitioner. W. L. Wingfield, respectfully says that· he is
aggrieved by a verdict of a ,jury and judgment of the Cir.cuit Court of Rockingham County, Virginia, which verdict
.was returned and judgment entered on the 30th dtty of October, 1939, by which verdict petitioner was found guilty of
grand larceny and his punishment fixed at one ·year in the
penitentiary.
A transcript of the record accompanies this petition.
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BRIEF STATEMENT:

Petitioner (plaintiff in error), engaged in the repairing,
buying, selling and examining seales, a resident of Culpeper
. County, Virginia, was, on the 3rd day of October, 1939,
2• in *'pursuit of his business, traveling through the county
of Rockingham, and when near Elkton went into a store
building, stayed about ten minutes inspecting and adjusting
a certain pair of scales belonging to one W. E. Lucas, Sr.
After petitioner left the buildin1! it was discovered by
the daughter-in-law of W. E. Lucas, Sr. (as she contends and
testified), that $75.00 was missing from the cash drawer.
Petitioner denies emphatically that he knew anything about
the $75.00 missing from the cash drawer. He was indicted,
however, found guilty by the jury of grand larceny and given
twelve months in the penitentiary.
The evidence fails to show the petitioner to be guilty of
the offense as charged. A motion was made to set aside the
jury's verdict and grant a new trial. which motion was overruled by the court and the defendant through counsel excepted. See order of the court, page 2, MS. Record.
THE EVIDENCE.
The real-ground upon which the petitioner seeks a reversal
of this case is the inadequacy and insufficiency of the evidence to justify t11e verdict.
Numbers of people were in and around tbis little store
which appears to have ·been kept and looked after by Mrs.
Thelma Lucas. W. E. Lucas, Jr., was her husband, and
worked at :Elkton,· something like a mile from the Lucas store.
W. E. Lucas, Sr., was in the store at times, but very little
of his time was spent at the store.
3•
*The uncontradicted testimony is that on the 29th day
of September, 1939, petitioner was in the Lucsas st.ore
and stayed there for several hours ; W. E. Lucas, Sr., was present and the daughter-in-law, Mrs. Thelma Lucas, wa.s there;
all of which time the petitioner was examining and endeavoring to put the scales in order. Finally, when he told Lucas,
Sr .• that. his charges would be $9.00 for putting the scales in
order, Lucas told him that he could not pay that amount.
However, petitioner proceeded with his work, and as he con-
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tends put the scales in order, then left, and made no charges. ·
The young woman, wife of Lucas, Jr., Mrs. Thelma L.ucas,
as sbe is called and referred to in the record, contend~, in
.fact says, that while the petitioner was in the store examining the scales she put certain money in the cash. drawer in ·
the presence of petitioner. No money was missing on .this

~a

.

Later, on October 3rd, 1939, petitioner again visiteq .the.
store when there was no one present save Thelma Lucas, the
young woman, who permitted petitioner to examine the scales
after he had informed her, according to her statement, that
. Mr. Lucas, Sr .• ha.d given him permission to examine the
scales. On this visit the petitioner was only in t.he store
workin~ on the scales about ten minutes. Thelma Lucas was
there with him all the while, except when she went out of the
door at the request. of petitioner to bring him gasoline to
enable him to properly clean the scales. (MS. Record, p. 35).
See Mrs. Thelma Lucas' testimony:
'' Q. What did he sav he needed to fix the ~ s t
"A. He needed gasoline .and he asked me to get- him gasoline and I took a coffee can.
''Q. ·where was he when he asked you that?
'' A. He was taking· the little glass concern off the scales .
• , 'Q. Did you have money in the drawer underneath
4* the scales!
"A. Yes, sir, right. the1·e at the scales. He was standiu~ 1·i~ht in front of the drawer and the scales at that time.
"Q. The monev was how fal' from him?
'' A. Right at him * * etc.
"Q. He asked you for gasoline for what purpose\
'' A. To clean the little cup.
"0. What sizP cup?
"A. A little oil cup tlle lever works through; he said it
""as stickv.
"Q. How Ionµ- did it tak<:1 to draw the gasoline out of tho
l10sc into tl1e coffee can f
'' A. I should say a minute or two; just long enough to go
out there and dra.w it out; I took it to the rack and drew it
out.
"Q. What did yon do with iU
"A. I took it in, and he said it was not enough, and I went
41'<
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back and turned the current on and I filled the can up and
brought it back.
.' 'Q. How long were yon out the second time Y
"A. About two or three minutes." (MS. Record, p. 36.) ·
Notice this witness says, page 36, Record. that she was
o~t a n;ti~vte or two the first time, and about two or three .
minutes. the second time ; while the petitioner was au of this
time'.working on the scales; the money drawer, it was true,
was by the·seales, or as the witness said "right at the scales".
Admitted that the petitioner was only in the building approximately ten minutes.
This witpess, Thelma Lucas, says there was $110.Q() in the
cash· drawer. Her evidence, page 38, Record:
-'' Q. About how .much money was there in your money
drawer when this man was in your building that evening1
'' A. About $110.00.
''Q. How do you know the money was there?
'' A. Because we had counted it tha.t morning~
'' Q. How much in paper money al).d how. much in coin t
'' A. $90.00 in paper and $20.00 in coin.
"Q. Just tell the jury where you put that money and what
you put it in Y
. "A. In a canvas bag like you carry money to the bank in,
and I put :it in the drawer; there is a little box in there and
it has two partitions in it, and we set the bag right down in
one end of it, and the paper money had a rubber band around

it.

"Q.. When was the last time yon saw that money before
Wingfield eatne in T
·
5•
*'' A. When I bought some meat from the meat man.
'' Q. Who was the gentleman?
'' A. Mr. Zimmerman.
'' Q. Was the money all right then!
"A. He made the remark if he had a lot of money like that
be would go home and not be doing anything.
·
'' Q. How long before Wingfield came in did you buy the
ineat from Zimmerman Y
'' A. About 15 minutes I guess.
'' Q. How much money did you pay Zimmerman Y·
'' A. I paid him $4.00, the bill was around $3.90 or $3.80,
and I gave him four ones.
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"Q'. That was about 15 minutes before the man arrivedf

''A. Yes, sir.'

''Q. After Wingfield left did any one else eome in tl1at you
'wished fo pay money 7
.'' A. The Harrisonburg Wholesale Grocery man ..
"Q. What is his name?
'' A. Miller.
''Q. How long- was it after he left before Mr. Miller came
inf
·
'' A. Not over 10 or 15 minutes.
'' Q. When you examined yonr hag then what did you find 7
'' A. I found it was about empty; most of the paper money
was gone, all, with the exception of $11.00 of paper inoney,
and the change was there, and the ·rubber band was not on
the money then.'' (MS. Record, p. 39.)
This witness was testifying on behalf of the Commonwealth
in an endeavor to accomplish a conviction of petitioner.· Her
testimony is in the judgment of the writer somewhat contradictory; in fact, very much so·, about people being in and out
of the store on the date it was alleged the money was stolen.
The court· is referred to .the bottom of page 46, -:MS. Rec-

~d:

.

"Q. You would not undertake t..o tell the jury, would you,
how many" people you saw in the store on tl1e 3rd of October?
''.A. No, sir.
''Q. And you could not tell who they were or when they
were tliere Y
·
'' A. Not all of them, no. ·
· '' Q. You know there were people there T
"A. Yes, sir.
·
'' Q. You could not tell how many ·people were m that
store, or who they were, or the exact_ hour they were in there,
or when t.hey went out Rfter one o'clock of the 3rd of October,
could you:t
'' A. I do not think anv one was in there that dav.
"Q. You could not ~ay positivelyT
- ..
6•
•" A. No, sir.
'' Q. People a re coming in and going out daily Y
-,,A. Yes, sir. ·
·
·
"Q. And people, as far as you know, that day, and you

.

·~
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could not tell what time they came in the store or went out Y
"A. That is right." (MS. Record, p. 47.)
Can this court reach a conclusion that all the testimonv of
the witness, Thelma Lucas, can be accepted as true, ,;hen
she says in one breath she would not undertake to tell the
jury how many people she saw in the store on the 3rd of
·October; neither could she tell who th(\y were, nor when they
were there; that is she could not tell all of them; then she
says she does know that people were there; then in the next
'breath she says I do not think any one was in there that
'dav~
·
·
At this point there was no effort on the part of counsel to
confuse the ·witness. All we wanted to know from her was
the truth. There were numbers of people in nnd around the
st9re on the 3rd of October, and she, this witness, Thelma
Lu,cas, was handling the money ,vhich belonged to her husband, W. E. Lucas, .Jr. She says she kept the money in a
drawer- at th~ house, that it was carried around ·one o'clock
·to· the store; the green-backs tied up in a bag and put in the
ca.sh drawer.
.
Now, Mr. Miller. the groceryman, testified that when
Thelma Lucas, thP- witness, opened the bag she appeared to
be surprised, and he said to her: "What is the matter, have
you been robbed Y'' And she r(lsponded: ''.Yes, I have. I
had so much money; some fives and tens there.'' And she
went looking through the money and I did not see any fives
or tens. She ha.<L I would say, about $11.00 or $12.00 there.
{MS. Record. p. 58.)
There is no further material evidence introduced on behalf of the Commonwealth.
7•
*The petitioner has made a clear statement of the circumstances under which he was a.t the store on the 3rd
of October. 1939. and counsel for petitioner will request the
court to read his testimony beginning on page 74- of the
record.
No one, we submit, has said petitioner got the money;
neither has the petitioner that Thelma Lucas, or some member of the Lucas family, or some other person, got the money.
What he has said, by his plea of not guilty and by his testimony, is that he did not get it.
It is true, a man by the name of Mundv (see p. 71, MS.
Record), said:
·

"Q. Did he lmve any money f
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'' A. He paid for his gas; he looked like he had some money
in his purse but I don't know how much.
'' Q. How thick a batch of bills did he have Y
"A. That is something I did not pay much attention to.
He had some bills in a folder and how many he had and bow
thick it was I could not tell you.''

Later. on the 3rd day of October, 1939, .wh~n Mundy saw
petitioner, he had many green-backs, hut the petitione~ has
explained this, and told what money he had when '.he. .left
home : says he had $23.00, and that he had a check cashed in
Harrisonburg for $26.50, which is not disputed; petitioner
had money, there was no occasion for him to steal $75.00
.from the pitiful cash drawer in this little store.
·
See page 79, MS. Record:
'' Q. How much money did you have when there of your
ownY
. . '' A. I had around about ·$23.00 of my own money and a
check for $2.6.50 that belonged to Mr. Willis, -of Lignum, Cul·
peper County, Va.., for a scale I had sold fo}l him.,,

Questions propounded to petitioner, Wingfield:
"Q. It has been testified that you exhibited quite a roll
of money and bad money with you when you stopped at
·the filling station: The last gentleman who testified told yo,,
about it?
s•·
*'' A. I always have money. I had the money I left
home witl1. my expenses }1ad been taken out. and the
check cashed at the bank for $26.50, and a check for $55.00.
"Q. That w:-1s when ,,ou were at Mr. Mundy's place!
·
"A. Yes. sir, on the 5th of October.'' (MS. Record, p. 8().)
1

According t.o Mundy's own testimony, he is in doubt about
t11e date petitioner was at hiR place of busim~ss. See testimony of l\fr. Kiser, the officer on p11g·e 95, MS. Record:
''Q. Did you have occasion a.long about Sat.urdn.y, the 7th
of October, to talk to Mr. Mundy about when Wingfield had
been by his filling station f
'' A. Yes, sir. ··
"Q. At. that time did he know which day Mr. Wingfield
had stopped T

8
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· ''.A. His son runs the place_ there, but they were arguing ·
between them what day it was; _they were not sure.
''Q .. What day did Mr. E. H. Mundy think it ,vasf
''A. He thought it. was Wednesday and they were arguing
over Tuesday and Wednesday, and I 1eft under the impression he did not know which day it was.
''Q .. E.
M::andy thought it' was on Wednesday!
'' A. Y~s~. ,-s~r~ tha.t was the argument.''

a:.

w~

I

L. ~immerman, the wholesale meat man, said p. 53,

-MS .. Record:

.

_

.

"Q. Were you back of the counter or noU
.
'' A. Sometimes I weigh· meat on the scales; I don't know
whether I was back there that dav or not.
''Q. Did she pay you f'or the meat that dayf
"A. She always pays me.
~'Q. Did she have much money that dayY
'' A. A pretty nice roll; a wad big enough to choke a cow;
·a right nfoe little lot of money.'·'
·
Then the witness undertakes to show with his fing~rs how
large the roll was, $75.00, and in the denominations of ·fives
·and tem;. (MS. Record, p. 53.)
While counsel' representing petitioner does not charge any
other person with stealing t.his money, is it not probable that
some ·one else did get the money, or that Thelma Lucas never
had the money f
9•
·The writer realizes, appreciates and understands fnlly
all the rigid and stringent proYisions of the law associated with motions to set aside verdicts, and it can be contenrled in this case with force that Thelma Lucas has testified
tJuit she had the money, and where she put it, and that it was
missing while the petitioner was near the scales. Petitioner,
on the Qther hand, has said with equal emphasis that. he knew
nothing about the money, that he did not need·it; that he did
not take it; yet, a jury of Rockingham County evidently. believed the: testimony of this witness, Thelma Lucas, and ignored the testimony of the petitioner. Rut may we ask~ where
is the evidence that petitioner stole the money? Only a possi~ility that he stole it, because he had an opportunity. But
did not the entire Lucas family have opportunities as well
-as petitionert
·
·
Suppose, for the sake of argument. that when Mr. Lu(l,as,
,Jr., returned home on the night of the 3rd of October, and
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the money was missing, and he had called upon his. wif~,
Thelma Lucas, to tell him where the money was and she had
said the scales man was there fixing the scales and after· he
left the money was gone. ·would that he a real defense of
her Y This was· not her money, she was handling; the money
belonged to her husband, W. E. Lucas, Jr., and she was there
in the store looking after his business for him. How could
the jury, in view of the court's instructions, have found petitioner guilty as charge.din the indictmentY The law of this· · ·
land throws a safeguard around .people and will not let them
be branded as criminals unless there is evidence to justify
such branding.
.
In order. a.s I understand, to c.onvict;, every hypothesis
must be in favor of guilt, none in favor of innocence,
10• and in fact *must be inconsistent with innocence.
What are the hyoptheses he1·e Y .That of guilt or that
of innocence? And even though it may be probable that the
petitioner did take the money he cannot be convicted upon
.a probability; although the probability is stronger that he
stole the money than that some one else stole it. It-is no"."
ticeable how the evidence connects in this case.
·
Zimmerman, the meat man, saw this big roll of money· the
girl, Mrs. Thelma Lucas, was handling, commented. about. it,
sRid in effect that if he had .that much monev he would ·not
be working, that the roll was big enough to choke a cow.
Miller said that he noticed the witness when she op~ned
·the bag and observed her surprise, and then asked had she
been robbed.
B_!lt all this, gTanting it to be true, do~s not prove petitioner g'Uilty.. In ·order to determine the guilt or innocence
of the defendant, let's refer again to J\fr. Zimmerman's testimony. (MS. Record, p. 53):
"Q~ Were you back of the counter
"A. No, -sir. Sometimes I weigh
don't know whether I.was back there
"Q. Did she pay yon for the meat
'' A. She always pays ml~.''

or not?
meat on the scale·s; I
that day or not.
that day?

Recall now, Zimmerman has said in one breath he was not
back of the counter; t.hen he follows it· up by saying SOJne- .
times he weighs the meat on t}1e scales, and does not. know
whether he was back there that dav or not.
Then on page 54, MS. Record,
:find him again saying as
follows:

we

Supreme Court of Appeals of Virginia

10

'' Q. Do :YOU remembtw whel'o yot1 carried the meat 7
"A. Just laid it on the counter; it was weighed up with
weight on the package and put in the box.
· "Q. Did she weigh them?
'' A. No~ sir, not supposed to be weighed."

*Now when we examine the testimony of Mr. Wing. .
field, no contradiction will be found; he ha.s made a.
straightforward statement. Worried. of course, for having
had a charge laid on him; a young man just starting in Iife.
. See his testimony throughout as that of an honest, straightforward man. True, the money may have been m.iS'Sing, hut
where is the evidence the defendant got itt
UJ

INSTRUCTIONS.
The defendant, throug11 counsel, contended that the ten
instructions he submitted enunciated sound proposition$ of
law when applied to the evidence in this case. The court
grantecl in~tructions 1, 3, 6 and 7, and refused the rest, as
shown by the record. page 99.
We Rn bmit that all th~ im~truetions tendered should have
been given, and the record cliscloseR that we- nrged the court
to give them, and excepted to the ad.ion of the court in refusing the instructiom~ that were refused because wl1en applied to the evidence in this case~sound propositions and principles of law were enunciate«.
Certainly im~truction #2. found, on page 105, MS. Record,
should baye been given. The in~truction reads as follows :
"TbP. court further instructs the jury that it is not sufficient that the evidence in this ca~e creates a suspicion or
probability of guilt; but it must go further and exclude every
reasonable hypothesis except that of guilt."
Sutherland v. CrmnnonwMlth, 171 Virginia 48&.

JtJ.stice Browning, in delivering the opinion in the case
of Campbell v. Commonwealth, reported in 162 Virginia 818,
says:
12~

*"It is error for the trial court to refuse to cl1arge
the jury that the law presumes that persons charged

W. L. Wingfield v. Commonwealth of Virginia.

11

with crime are innocent until they are proven by competent
evidence to be guilty, and this Q1·ro1• is not cured by instructinA' the jury that, before they could find defendants guilty,
they must be satisfied of their guilt beyond a reasonable
doubt."
Here .Justice Browning WAS quoting from the case of-Ooffi.n
15 S. Ct. 394, 3~-L; lll.d. 481,

v. United States, 156 U. S. 432;

"This holding'', says Justice Browning, "appears to an.,._
~wer the Commonwealth's contention that the defendant's
instruction No. 3 on the subject of reasonable doubt was a
sufficient substitute for the presumption of innoeen~e in~
struction.''
In the case of Cnffi.n v. U. 8., ,Justice Browning says that
great jurist, Mr. Justice White, speaking for the court said:
"Whilst Rome and the Mediaevalists taught that wherever
doubt existed in a criminal case, acquittal must follow, tho
expounders of the common law, in their devotion to human
1iberty a.nd individual ri~hts, traced this doctrine of doubt
to its true odgin, the presumption of inno~ence, and rested it
upon this enduring basis. The inevitable tendency to obscure
the result of a truth, when the truth itself is f orgottep or
ignored, admonishes that the protection of so vital and fundamental a principle as the presnmption of innocence be not
denied. when requested, to any one accused of crime.' 7 (162
Va., p. 829.)
Applying the principles of law referred to in the Campbell
caRe just cited, why should not the ~onrt have given defendant's i'1u~truction #9, page 107, MS. Record Y The inst.ruet.ion reads as follows :
"The court further instructs tho jury that the defendant
in this case comes to trial presumed to be an innocent man,
and the burden is upon the Commonwealth to show that he
is not an innocent man but a guilty man, and if the ·Commonwealth fails to satisfy you, the jury, in this respect t-hen you
will acquit the defenda.nt.."
The court refused this instru~tion because it was practically a repetition of instruction #1, when such is not the
case.

l2
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•instruction # 1 is on the question of presumption of
. innoc.ence (see p. 100, Record}. And by Instruction
#1 the jury a~e simply told that the defendant is presumed
to be innocent until bis guilt has been proved beyond a reasonable doubt, and that tbe bnrden continues throughout the
trial and never shifts ; and the jury are further t.old by this
instruct~o# th~t the presumption of innocence· is so strong
that -not only is the accused entitled to the benefit of it, but
if the· case: be a doubtful one the presumption is sufficient to
turn the scale in its favor.
·
We submit that Instruction #2 sbonld have been granted,
because the court did not by instruction #1 tell the jury that
in· order to prove the man guilty every reasonable hypothesis
must be excluded except that of guilt. The jury were entitled, we submit, to the benefit of instruction #2.
Then, should not inst.ruction #10 have been given? The
trial judge refused it because it was covered by another instruction, but as we submit no other instruction gTanted conveys the proposition of law embodied in the instruetion to
the jury. The instruction reads as follows: ·
13•

''The court instructs the jury that'the aceused; W. L. Wing"field, is a competent witness in his own behalf, and that you
should weigh and consider his evidence in the same manner
.as you weigh and consider the evidence of the other witnesses in the case.''
·

Why should not the jury have been so instructed! .Jurors
are not supposed to know the law, and we think it entirely proper that instruction # lO should have been granted; eApecially in view of the fact that there was a conflict of evidence,
that is between her evidence and other witnesses. Yet,
14• as we' contend, •assuming all evidence in conflict wit.h
·
that of the defendant's evidence wa.c:i true, no case has
been made against the defendant.
THE LAW GOVERNING THE ,CASE.

· -- Since the decision in the ca~e of Dean v. Comtnonivealtl,,
reported in 32 Grattan, 917, the prip.ciple has been recognized
in all criminal cases that where circumstantial evidence is
relied upon to support a conviction, it must show that timP,
place, motive, means, opportunity and conduct concur in
~pointing out the accused as the perpetrator of the crime.

· W. L. Wingfield v. Commonwealth of Virginia.
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The opinion in the Dean case appears to have been prepared and handed down by Judge Christian, and while ,Judge
Christian holds that the evidence was sufficient to justify a
conviction he relies to a great extent on how Dean conducted
himself. Qn page 923 of the report ,1 udge Christian says :
"In all cases of circumstantial evidence the conduct of the
accused is always an important factor.in the estimate of the
weight of circumstances ·which point to his guilt."
Then quoting Starkie on Evidence, Judge Christian further says:
· "The connection betw~en a man's conduct and his motives is also one of a moral ·nature pointed out by experience.''
While, as stated, the verdict of conviction was. affirmed by
'this court, but certain principles were enunciated in that
case which have been recognized down to the present. What
must ·necessarily be proved in· order to accomplish a convic;.
tion in all criminal eases must be, First: the motive; Second:
the proximity; Third: th~ opportunity; Fourth: the weapon
with which the murder was committed traced to the possession of the accused.
·
The next thing to be considered, as Judge Christian says,
was his conduct after the mnrder consistent with that
15* of an· •innocent man?
The Dean case. was decided as far back as 1879. And
in the recent case of .AbdeT.l v. Oom.monwealth, opinion in
which was handed down by Chief Justice Campbell, the Dean
case was cited as authority. Chief Justice Campbell says:
'' Since the verdict of the jury has settled all conflicts in
the evidence in favor of the Commonwealth, the question is,
does the case made out by the Commonw~alth sustain the
verdict of guilty 1''
This case, that is A.bdell v. Commonwealth, is found reported in South Eastern Reporter, 2d Series, 2, page 294.
In the A.bdell case the judgment of the trial court is affirmed, but the same principle as we find in the Dean case
is recognized.
See now the ca..c;;e of Bonner v. Commonwealth, reported in
141 Virginia 395, in which case the verdict of conviction waR

14
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also sustained, and the same principle recognized as in the
Dean case, and in the Abdell case. Judge Sims delivered the
opinion in the .Bonner case, and on page 400 Judge Sims
says, or rather asks the question:
"Was there sufficient evidcnee. before the jury to sustain
the verdict in its finding connecting the accused with the
_
crime charged Y''
'' The question muRt be answered in the affirmative.''
'' There is no assignment of error which challenges the
sufficiency of the evidence to establish the fact that the :fire
was incendiary in its origin. Therefore, we do not deal with
the evidence on that subject.''
"No authority is cited to sustain the position taken for
the accused that the evidenee was insufficient to connect the
accused with the crime, and we know of none that does so.
There have been decisions of this court holding that where
the case presented by the record goe~ no furt.her than to show
proof merely of the corpus delicti a.nd that the accused
16• had a motive *and an opportunity to commit the crime,
the evidence is insufficient to sm;tain a conviction.
(Citing cases) Garner's Case, 26 S. E. 507, 2 Va. Dec~ 458;
Anderson's Case, 83 Va. 326, 2 S. E. 281; Jones' Case, 103
Va. 1012, 49 S. E. 663; and Burton & Conquest's Ca.~e, 108
Va.. 892, 6~ S. E. 376. But in all of those cases there was
evidence, either of statements of t.he accused, or other testimony, giving a rea.sonable account of the movements of the
accused before and after. and of where he was at or about
the time the crime was committed; which account was entirely consistent with the t.eAtimonv for the Commonwealth.
This' cannot be said of tlrn instant caAe. In this case tho
testimony introduced in behalf of the accused on the trial,
attempting to account for her movements and wl1ereabouts,
was in absolute conflict with the testimony for the Commonwealth on the subject. Both could not be true."
. The cases referred to by Judge Sims in delivering the
opinion are as follows:
Garner's Case, 26 S. E. 507; 2 Va. Dec. 458;
Anderso:n 's Case, 83 Va. 326, 2 S. E. 281 ;
.Jones' Gase, 103 Va. l 012, 49 S. E. 663;
Burton & Conquest's Case, 108 Va. 892, 62 S. E. 376.
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Applying these principles to the present case do all these
necessary elements to constitute a crime exist? Defendant
Wingfield says be was in the store room from which it was
alleg-ed the money was stolfm. Thelma Lucas was aiso present when the defendant was in the store building. There is
really no conflict between them. That is, the testimony of
Thelma Lucas and that of the defendant. Both agree that
the defendant was in the store building; both- agree that defendant was permitted to go to where the scales were. and. to
fix them; no evidence that the defendant ever saw or noticed
the money drawer; no evidence that he knew the money was
in the dra:wer; he only remained in the store approximately
ten minutes, and according to the testimony of both defendant and Thelma Lucas, she was only out of the building
a.round four minutes. Thelma Lucas says this money was
tied in a bag similar to bags that were used in carrying money
to banks with a band around it; that the smaller bills
17"" were wrapped by *the larger ones; that the bills were in
denominations of fives and tem~. The witness, Thelma
Lucas, does say in response to a leading question, as discloRed by the record, that when this defendant was in the
store building in September she deposited certain money in
the cash drawer to pay for groceries, and that she had' to
push defendant out of the way to deposit the money. But she
does not say that he even knew what. she was doing at the
cash drawer.
Defendant does not i.n his testimony differ with any witness
for the prosecution about his conduct after the aHeged theft;
he went on about his· lmsiness. returned to his home in Cul..
peper, where he · lived. Thelma Lucas says he put on his
co~t and hurried out of tl1e building after being there about
ten minutes repairing and adjusting the scales. Tl1is the
defendant admits, hCl waR in a hurry.
Now. where is t.he evidence that the conduct of the defendant aft.er the theft woulil in any way concnr with the other
evidence to connect him with the crime charged in the indictment f Mr. Mundy gaYR the defendant had money, but he
did not know l10w much, when he r:un('.) to his place, and there
was a doubt, according to Mr. Kiser, in the mind of Mundy
about what day defendant was at Mundy's place. If there
on the 3rd, then the defendant had around $20.00, which was
undisputed, and he had a check in his pocket for Mr Willis;
while, if the defendant was present at the Mundy place on
the 5th, then he had had a ehedc cashed at Harrisonburg~
which is undisputed, and hacl mo1·e money.
·

I
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Now, what evidence is there to show that at anv time the
defendant was so poor, and so mucb in need of money that
he had to steal $75.00Y We respectfully submit that
18* thete is an absence *of motive and nothing in the conduct
of defendant to show him to be a guilty man.
In submitting_ this case, permit the writer to say that it
is inconceivable the defendant in l1road daylight. should have
opened that eash. drawer in the Lucas building, under surrounding con-di~fons, opened the bag, took out $75.00 and left
the· rest of the money in the cash drawP.r; knowing- that the
Lucas woman would return momentarilv; that all she had to
do was to: put one foot out of the door and the other one
·where the(gas was, draw the gas, and hand it back to him.
What became of this money f I do not know; neither does
any one else know, save the on<' wb.o got it. And the sole
qu_esti~n for deliberation i~, does the evidence show conclusively and beyond a reasonable doullt tha.t the defendant got
the ~oneyY
While, as heretofore stated, defendant does not charge that
Thelma Lucas misappropriaf;crl th<' money; neither does be
charge that any of the Lucas family did it, and respectfully
submits tha.t no member of t:he Lucas family had a right to
charge that he got it. The ;jury in the case at bar took thf~
view that Mr. Wingfield wns guilty and evidently could not
understand the instructions, did not know how to apply the
instructions to the facts in the case.
In· the :case of ,Tones "· fJommonwenlth. :reported in 10::-J
Virginia, page 1012, the Ia.te lamented ,Tudge Cardwell in delivering the opinion, quoting ,Judge Keith in the Garrn~r case
on page 1019 of the report, says, in speaking of the Garner
case:
_ "The opinion in t.ha.t case, by· Keith, P., says: 'The ut·most that can be said of the proof is that it shows the burning;
of the mill as the act of an incend~ary, that the prisone'r
19• had the opportunity t.o commit *the crime, and that he
cherished ill-feelings towards tl1e owner of the propert~·
destroyed. These circumstances were ~ufficient to cause the
prisoner to be suspected of the crime, and rendered an investigation of it proper to ascertain whctller or 11ot be hail
any conneetioil with it, but ~ • '1 fa)] short of that degree of
proof which warrants a conviction, or which will sustain a
verdict under our statute. wl1ic.h reQuires ui;; to con~ider the~
moti~n for a new trial as upon a demurrer to the evicfo,nce
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by the prisoner. ThPre is no evidence whafover which con~
noots the prisoner with the crime charged, and all that is
shown in the record may be tme {doubtless is true), and, at
the Aame time, be entirely consistent with the innocence o~
the accused.' ''

,Judge Cardwell in delivering this opinion on page 1.020,
says:
"In pryor's case, 27 Gratt. 1009, the proof was that the
fire in question was the work of an incendiary;- that the acr
cused had made threats. which migl1t have been reasonably
construed as an intended purpose on his part to do tl1e owner
of the property burned an injury. Tracks were found. near
the hurned building whirh corresponded in size and other
respects with the tracks made by the accused, and the evidence was that the tracks were made by one wearing a shoe
similar to that of the accused. These tracks were traced in
the direction of the accused's house for more than half a
mile. In the opinion in that case it is said that the only circumstances in the case whfoh tend to raise a suspicion against
the accused are that a track was found on the morning after
the barn was burned, which witn{)sses said they recognized
as the track of the accused. This was ~onsid(tred by the
court as only the opinion of the witnesses and not proof; and
·upon the whole case it was considered that the farts proved
were plainly insufficient to warrant the verdict of the jury,
and a new trial waR granted.''
·
Judge Cardwe1l further says, on page 1021, quoting :
· "Where a building iR burned, the presumption is that the
fire was caused by an accident rather than by the act of the
accused accompanied by n deliberate intent." 3 Cyc., 1003.
"It is true, as counsel contend, and unfortunately so, 'that
in the nature of things it i~ gcnerallv extremelv difficult to
prove bv direct test.imonv that an iricendiarv who sets fire
to his neighbor's property actually started"' the conflagration,' and this kind of proof ii;; not required to convict of the
crime of arson; but the c.oincid~nce of circumstances relied
on to convict. however strong- and numerous, must conclusively prove (1) the fact that the crime has been perpetrated,
and (2) that the accused is the guilty party.''

is
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*T~en tTudge Cardwell, in conclusion, says:

'' If we were to concede that the evidence in this case was
sufficient to show that the fire was incClndiary, that the defenctant had an opportunity to commit the crime, and that be
cherished ill-feelings towards Carr, the owner of the property destroyed. this, accordinf.?: to the authorities which we
have already cited, is not sufficie~t to warrant a conviction;
and this, in our opinion, is all that the evidence for the Commonwealth, considered under the rule governing its consideration. establishes. The most that can be said of the evidence is that it is' sufficient to raise a suspicion of the guilt
of the accused; but, in our opinion it is plainly insuffic.ient to
warrant the verdict of the jury.,,.
Now look at the case of B1crton a11td Conque.c;t v. Common1.11ealth~ 108 Virginia, page 892 .. In that cas~ Judge Keith in
delivering_ the opinion on page 896, says :
'' Motive. in the absence of an express declaration. may be
shown by circumstances ; and the occurrences which took
place in connection with the effort on the part of the constahle
to collect a debt due to Fosque, and the conduct of Conquest and Burton on that occa.sion may have been a circumstance which. in connection with other circumstances, would
have heen ~mffident to establish motive; but taken by itself
(and it stands alone upon that subject in this record) it was
wholly inadequate to warrant a jury in inferring· that plaintiffs in error ha.rbored a grudge against Fosque which would
lead them to endeavor to fake his life.''
The two late cases of Dixon. v. C01nmonwealth, 162 Virginia 798,. and 173 S. E. 521 ; and Stine v. C oinmonwealth, 162
Virginia 856. and 174 S. E. 758, approve practically all the
older cases that are cited in this petition. The Stine case
refers to the McBride case, the Jones case, tl1e Garner case,
the Pryor case, and the Brown case, a.nd also to the Johnson
eu~;;e reported in 29 Gratt., page 814. The opinion was delivered by tl1e late lamented J u~tice Chinn. On page 867 of
the report, where we find tlle Stine case reported, Justice
Chinn, in speaking· of the Johnson case reported in 29 Gratt.
814, quoting, says :
21 *

*"These circumstances, taken singly or together, while
they create a suspicion of g·nilt a re yet inconclusive

0
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and whoily insufficient to prove such guilt, but are also consistent with the fact of innocence. If they be not at least as
c~om.dstent with the fact of. innocence, as with the fact of guilt,
they certainly do not amount to such a degree of proof as
to co11nect the accused with the offense and to warrant his
conviction thereof.''
Further quoting, Justice Chinn, says:
''The prisoner is presumed to be innocent until his guilt
is established, and he is not to be prejudiced by the inability
of the Commonwealth to point out any other criminal agent;
nor is he called upon to vindicate his own innocence by naming
the g11ilty man.
He rests secure in that presumption of
innocence until proof is aclduc.ed which establishes his guilt
beyond a reasonable doubt; and, whether the proof be direct
or circumstantial, it must be such as excludes any rational
hypothesis of the innocence of the prisoner.''
Here the ]earned judge cites both the McBride case and the
Jones case, supra.
In the Dixon case. Justice Holt delivered the opinion,
anrl on page 801 of the report in which the case is reported,
he savs:
·
"In Wooden's Case. 117 Va.. 930, ,Judge Cardwell held
tbnt.. 'It i~ well ~ettled hv numerous caAes that it is not suffic!ent to create a imspicion or probability of guilt, but the
Pv1dcnce must p;o further and exclude every reasonable
hvr>0thesis except that of g·ui1t.' That is to ':lay, except that
of g11i]t of the crime charged."
-

Tl1e Court's attention is particularly invited to the case

or .Toh1uwn v. C01nmo11wealth, 29 Gratt. 796.

In the case at bar there is, as contended, an absolute lack
of eviden~e of any motive whatever on the part of the defcmclant to ~teal $75.00. He was not a lazy loafing creature
ont of enmloyment; he was an industrious working young
man, trulv interestecl in his business. His evidence, as certified b:v tlie court, certainly must create the impression that
he is a business man, who endeavors to make an honest living,
and why this charge should have been laid at his door is inconceivable.
22*
*In the prepa.ra.tion of this petition the writer omitted
to quote from tl1e case of Anderson v. The Common-
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wealth, reported in 83 Virginia, beginning on .page 326. The
opinion was delivered by Judge Lewis, President of the court,
who, on page 329 of the report,-in part says:
"The evidence is circumstantial, and although it is true ·

that such evidence is often stronger and more satisfactory

than that which is direct, yet the well established rule, sanctioned by this court in numerous cases, is that circumstantial
evidence in a criminal case oug·ht to be acted on with flie
·utmoRt can tion. In .John.son's Case. 29 Gratt. 796, ,Judge
Moncure, aft.er· la.~ng down the rule, observed further that
'where the evidence. leaveR it indifferent which of several
hypotheses is true ·or establishes only some finite probability
in favor of one hypothesis, such evidence cannot amount to
proof, however great the probability may be.' This proposition. he said, was literally taken from 1 Starkie on Evidence, 572, and correctly expounds the law.''
. Citing: '
Grayson's Case, 6 Gratt. 712;
Smith's Case, 21 Gratt. 809;
Dean's Case. 32 Gratt. 912;
Taliafer:ro 's Case, · 77 Virginia 311;
Pruner and Clark v. Commonwealtht R2 Va. 115.
23•
• ASSIGNMENTS OF ERROR.
(1) The trial court erred in refusing to sustain the motion of the defendant to set aside the jury's verdict because
as alleged by the defendant the verdict returned against
him was contrary to the law and the evidence in the case.
(2) The t.r.ial court erred in refusing to grant all the instruc.tions tendered by the defendant which were not granted;
that is instructions Numbers 2, 4, 5, 8, 9, and 10.
(3) The trial court clearly erred in refusing to grant i'l1-struction #2, tendered at the instance of the defendant, which
instruction readR as follows:
'' The court further instructs the jury that it is not suffioient that the evidence in this case· creates a suspicion or
probability of guilt; but it must go furtl1er and exclude every
reasonable hypothesis except that of guilt.''
I

(4) The t.riai court clearly erred in refusing to grant
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instruction #9, tendered at the instance of the defendant,
and which instruction reads as follows:
'' The court further instructs the jury that the defendant
in this case comes to trial presumed to be an innocent man,
and the burden is upon the Commonwealth to show that he
is not an innocent man but a guilty man, and if the Commonwealth fails to satisfy you, the jury, in this respect then you
will acquit the defendant."
( 5) The court clearly erred in refusing to grant instruction
offered at the instance of the defendant, which instruction reads as follows :
#10,

''The court instructs the jury that the accused, W. L.
Wingfield, is a competent witness in his own behalf, and that
you should weigh and consider his evidence in the same·
24"" manner as you ·weigh and consider •the evidence of the
other witnesses in the case.''
(6) Tlw trial court clearly erred in permitting witness, Mrs.
Thelma Lucas, to testify as set forth on page 58, MS. Record:
Witness Miller said, she opened her saek and the expression on her f B:ce was so funny he asked her what was the matter;
Then there was an objection which was overruled and exception noted.
The witness Miller further said he asked her had she been
robbed, and she replied: ''Yes, I have; I had so much money,
some fives and tens there''.
This evidence should not, we submit, have gone before the
jury, and the record disclosed . (page 58 thereof) that all
rulings of the court overruling objections submitted by counsel for defendant were excepted to.
25""

""For the foregoin@: reasons and assignments of error,
and other errors apparent in the record to be stated at the
bar, petitioner, W. L. W:ingfield, prays that a writ of error
and .'iupersedeas be granted him, and that the judgment of
the trial court complained of be reviewed and reversed and
such order entered as this court may think proper and right
in view of the law and· of the evidence.
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Counsel for petitioner desire to present orally their rea.sons why a writ of error and supersedeas should be allowed,
and state that a copy of this petition was handed to Mr.
D. W. Earman, Commonwealth's Attorney for Rockingham
County, who prosecuted this case, on the 26th day of Deeem:ber. 1939, at his office in the town of Harrisonburg, Virginia.
This petition will be presented and filed on the 28th day
of December. 1939, to Associate Justice George L. Browning,
at his home in Orange, Virginia..
Counsel for petitioner desire the right to rely upon this
petition as their opening brief, provided the writ of error
and supersedeas prayed for are· awarded.
The importance of t.his application for writ of error and
supersedeas to petitioner and to his counsel has caused his
counsel to prolong· this petition further than the matters of
law and fact im1olved would appear to justify.
Respectfully submitted,
W. L. WINGFIELD,
Petitioner.
By Counsel.
BURNETT MILLER, SR. and
W. W. WHARTON.
Counsel for Petitioner.
26*

*We. Burnett Miller and W. W. Wharton attorneys
duly qualified to practice in the Supreme Court of .Ap.
peals of Virg'inia, whose addresses are Culpeper, Virginia,
and Harrisonburg, Va., respectively, hereby certify that in
our opinions the judgment complained of in this case ought
to be reviewed by the appellate court.
Given under our hands this 26th day of December, 1939.
BURNETT MILLER, SR.,
W. W. WHARTON,
Counsel for Petitioner.
Rec'd 12-28-39.

G. L.B.

Writ of error and .mpersedeas awarded, said S'upersede.a.s
however not to operate to discharge the petitioner from
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custody, if in custody, or to release his bond if out on bail.
February 1. 1940.

GEORGE L. BROWNING.
Received February 3, 1940.

M.B.W.
RECORD.
VIRGINIA:
In the Clerk's Office of the Cireuit ,Court of Rockingham
County.
Commonwealth of Virginia

v.
W. L. Wingfleld
PLEAS before the Circuit Court of Rockingham Connty,
Virginia:
Following is the indictment returned against the defendant:
page 1}

INDICTMENT.

Commonwealth of Virginia,
County of Rockingham, to-wit:

In the Circuit Court of said County:
The jurors. of the Commonwealth of Virginia, in and for
tbe body of said county of Rockingham, and now attending
said Court at its October term, 1939, upon their oaths do
present that W. L. Wingfield, on or about. October 3, 1939, in
the said county, the sum of seventy-five dolla'rs, current
money of the United States of America, of the· value of
seventy-five dollars, of the goods and chattels of W. E. Lucas,
.Jr., feloniously did steal, take, and carry away, against the
peace and dignity of the Commonwealth of Virginia.
This indictment is found on the testimony of W. E. Lucas,
W. E. Lucas, .Jr., Thelma A. Lucas, and E. E. Kiser, wit-
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nesses sworn in Court and sent before the Court and sent
·
before the ;grand jury ·to give evidenc.e.
.. page 2 ~

ORDER entered October 17th, 1939:

·oRDER OF COURT ON PLEA ENTERED OCTOBER 17,
1939.
Thfa ·day ca.Ille the attorney for the commonwealth, and
the accused, W. L. Wingfield, came pursuant to his recognizance; and being thereof arraigned, pleaded not guilty to
the indictment; ~hereupon, the court fixed the 30th day of
October next ·for·
his trial.
.• .

. . ORDER- entered October 30th, 1939:
ORDER OF COURT ENTERED OCTOBER 30, 1939.
This day came the attorney for the Commonwealth, and
the accused. W. L. Wingfield, came pursuant to his recognizance, and from persons summoned by the sheriff under a
writ of veriire f acias, twenty were examined by the court and
found duly qualified and free from exception; whereupon, a
list containing the names of said twenty persons was handed
.to the ·attorney for the Commonwealth and to the accused
who each' alternately struck therefrom the names of four
persons, the remaining twelve, namely, D. Howard Shull, W.
D. Heatwole, J. Massey Myers, Clarence F. Craun, Albert
Robinson, W. D. Maddox, Thomas Moore, B. 1Frank Minnick,
Harry G. Haun, C. E. Doerr, Cecil R. Cody, and ,J. T. Loker,
selected as. aforesaid to constitute the jury, were sworn to
well and truly try and true deliverance make between tbe
Commonwealth and the prisoner at the bar and a true verdict render according to the evidence, and having
page 3 ~ heard the evidence and received the instructions of
the court and beard the argument of counsel, the
jurors were sent to their room to consider their verdict, and
afte-r some time they came again into court and returned
the following verdict: "We, the jury; find the accused, W.
L. Wingfield, guilty of grand larceny as charged in the
indictment a.nd fix his punishment at one year in the Penitentiary, n~ Howard Shull, Foreman." And thereupon, the
accused, by counsel, moved the court to set aside tl1e verdict
of the jury and grant him a new trial on the ground that
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the verdict is contrary to the law and the evidence and because of the refusal of the court to grant certain instructions
offered by the accused, which motion the court overruled,
and the accused excepted thereto. And it is the refore considered by the court that the said W. L. Wingfield be confined in the penitentiary of this state for the term of one
year at hard labor, and that the Commonwealth recover of
him the costs of this prosecution. However, execution of
said sentence is hereby suspended for a period of sixty days
in order that the said Wingfield may apply to the Supreme
Court of Appeals of Virginia for a writ of error and super. sedeas to the judgment of this court. And on motion of sa.id
Wingfield he is admitted to bail in the sum of Two Thousand
Dollars for .his personal appearance before this court on
December 18 next, and thereupon, the said W. L. Wingfield,
with E. E. Suddith as surety, who justified to his sufficiency,
entered into and acknowledged bond in the penalty
page 4 ~ of Two Thousand Dollars, conditioned for the personal appearance of the said Wingfield before this
Court on the 18th day of December next, to do and receive
wnat the court may then and there consider, and not to depart
thence without leave of court, and be bound under this recognizance until this charge is finally disposed of or is declared
void by order of a competent court
page 5 ~

CERTIFICATE NO. 1.

The following· evidence on behalf of the Commonwealth
and the defendant, respectively, as hereinafter denoted, is
all of the evidence which was introduced at the trial of this
case at the October term of tl1e Circuit Court of Rockingham
County, 1939. Motions and objections, rulings and exceptions
to the rulings of the Court were made during the progress
of the trial, as are herein set forth in this Certificate.
page 6

~

In the Circuit Court of R.ockingham County, Virginia.

Commonwealth of Virginia,

v.
W. L. Wing-field.
OCTOBER 30, 1939.
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W. E. Lucas, Sr.
Present: D. W. Earman, Commonwealth's Attorney;
Burnett Miller, Sr., and W. W. Wharton, Attorneys for
Defendant.
MOTION BY MR. MILLER:
Upon motion of Mr. }J:iller. witnesses for the Commonwealth and for the Defend ant were excluded from the Courtroom and segregated.
WITNESSES FOR COMMONWEALTH:

W. E. LUCAS, SR.,
a witness of lawful age, called on behalf of the Common-

wealth, after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Earman:
Q. Where do you live?
A. Elkton.
Q. What is your business?
A. I am Constable of Rockingham County.
Q. You have lived in Elkton for how long?
A. 34 years.
Q. Do you own a store building· and filling stapage 7 ~ tion combined on the highway leading from Elkton
to Shenandoah?
A. Yes, sir.
Q. Is it in the corporate limits of Elkton?
A. Yes, sir, right on the edge; my lots is the last lots out
there.
Q. Which side of the highway is it on, leading from Elkton
towards Shenandoah?
A. Towards Shenandoah, on the right-hand side.
Q. W110 is in charge of the business there?
A. W. E. Lucas, Jr., my son.
Q. How long has he been in charge of the business?
A. About one year.
Q. Where does he live?
A. Right beside of the house, just a few feet, the door is
the next door.
<J. How far are those two buildings apartt
A. About four feet, a little walkway between.
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W. E. lilwas, Sr.
Q. Do vou know the prisoner here 7
.A. I hav·e seen him twice in my life before this.
Q. On September 29th, 1939, Friday, did you see him about
your
A.
Q.
A.
Q.
A.
Q.

place there?
Yes, sir.
\Vb.ere was be?
He appeared in the filling station.
Who was there at the time 7
Nobody but me.
W11at did he want 7
_
A. He said he was a scale inspector and he walked
page 8 } around behind the scales and was messing with the
scales.
Q. Where did he say he was from f
A. He did not say to me.
Q. He did not tell you 7
A. No, sir.
Q. What did he want?
A. He wanted to work on the scales and he did work on
them for abouf one hour, and he kept fooling and figuring
and and carrying on, and I said: ''What is them scales going
to cost? Is they going to cost anythingYt' He said: "Yes,
$9.00.'' I told him I bought the scales for $10.00, and I could
g-et a new pair for $10.00 if anything was the matter with
these.
Q. What else did you tell him?
A. I told him it waR not worth $9.00 to fix the scales.
0. Did you tell him to come back later on to fix them?
A. Absolutely not.
0. He wanted $9.00 to fix the scales?
A. Yes, sir.
Q. Do you know if those scales had- been adjusted and
when!
A. I don't know just when Mr. Swartz come around to
adjust them and measured the gas and oil, about one month
before thiR.
Q. Did he tell you who he was?
A. No, sir, he just said he was a scale inspector, worked
on the scales and said: '' These scales is cheating you a.nd
should be fixed." I said: ''I am not going to have them
fixed.'' And he taken his coat-he had a lot of
pag·e 9 ~ figures on the desk and he taken them little -figures
and put them in his vest pocket; I noticed he did
that; taken them figures away, showing· all that was the matter with the scales.
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W. E. Lucas, Sr.
Q. Did he leave you any address when he left there Y

A. No, sir, he did not say he was coming back or anything;
put-on his coat and went out; I.never saw which way he
went.
Q·. Where were those scales kept with reference to the
money drawer T
A. The scales ~et on the counter and the money drawer
was rhrht straight underneath.
Q. Was this·: ~oney drawer kept locked T
A. ·No, sir. we did not have no lock on it.
Q. When you pulled the drawer out, was there any bell
that rang, :or anything like thaU
A. No, sir.
Q. You say you have seen this man only twice f
A. Yes, sir.
Q. This time that you referred to was on Friday, September 29th, 19R9 T
A. Yes, sir.
Q. When- did you see him the other time t
A. The bther time I seen him I went with Mr. Kiser to
Culpeper on the 10th of October, and I1e was· not at home
that day, and on the 11th we went back and some officer arrested him and he met us on the highway between Madison
and Elkton, and Mr. Kiser said to that fellow there (indicat'ing the prisoner): "Did you ever see this· man
page 10 ~ before Y" He looked at me and dropped his head
: down and sa.id: ''I believe I have seen him before.''
Q. Do you recall that on the very day that the prisoner
waR there: to inspect those scales whether Mr. Swartz was
there that day, that he came there after he did f
A. In the evening, yes, sir.
Q. Did he inspect the scales Y
.A. Yes, sir, and the gas pumps and oil.
Q. Was: there anything wrong with themT
.A. No. sir, the seals is down there when he tested them
that day.·
Q. He inspected them and sealed them Y
A. Yes, sir.
Q. How long was that after this man left T
A. Three or four hours, I guess.
CROSS EXAMINATION.
By Mr. Miller:
· Q. How old a man are you Y
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W. E. Lucas, Sr.
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Q. Who else!
A. I never said.
Q. How old are yon?
,
A. 66.
Q. .Your memory is not as good as it was when you were
a younger man Y
A. No, sir.
Q. When this man, Wingfield, came to your place on the
29th of September did he find you in the building or on the
outside!
A. In the building.
page 11 } Q'. That store building is a small room Y
A. Yes, sir, one· room.
Q. Then you go out the back door to get to the filling station?
A. No, sir, out of the front door.
Q. How long would you say the defendant was in the building on that occasion Y
.A.· A cou,ple of hours.
Q. You were in there with him all the time?
A. Yes, sir.
·
Q. Was there any one else in the building at that time Y
A. Yes, sir.
A. A crippled boy.
Q. What" hia name?
A. Mr. Flick.
Q. How old is he 1
A. 35 or 40.
Q. Was he in there at the time you went in, or did he come
in there afterwards?
A. Me and Mr. Flick were in there when he came in.
Q. He never had been there before f
A. No, sir.
Q. Not that you know of?
A. Not to my knowledge.
Q. Do you you remember if he ~Id you his name, or only
told you· he was interested in. inspecting scales?
A. Inspecting scales ; he did not tell me his name.
Q. He never told you his name 7
page 12 } A. No, sir, and Mr. Swartz did not tell me his
name or I ask him; he just said he was an inspector.
Q. Are you certain Wingfield said he was from Roanoke?

is
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A. He did not tell me anything about it and I did not ask
him.
Q. He told you about the difficulty with your scales and
told you you were cheating yourself?
A. Yes, sir.
Q. That your scales needed repairing?
A. Yes, sir. Q. You did not deal because you thought the price was too
much?
A. I really imagined he was a scale inspector, and he was
there so long I thought some money would have to, be paid
out, and I said I was not the man to pay out the money;
that I bought the scales myself, but I was not going to put
out any money for the scales. ·
Q. Then when he left he made no charge?
A. No, sir.
Q'. Notwithstanding he labored for several hours, he ma.de
no charge for what he had done?
A. No, sir.
Q. What was said about selling you another pair of scales
or returning at a later date?
A. Absolutely, be said nothing about returning, or buying
a pair of scales either.
Q. Did you ever see I1im afterwards until you went to Culpeper to accompany him back here?
page 13 ~ A. No, sir.
Q. You only saw him when he stayed there so
long a.nd when you accompanied him back here?
A. Yes, sir.
Q. Who does that building belong· to, a.nd in whose name
does it stand? Who holds the legal title to iU
.A. It belongs to me, I suppose.
Q. Is the dP.ed in your name?
A. The deed fa in my name, yes, sir.
Q. To whom does the bm:;iness conducted inside that buildinf! belong? To you or to your son Y
A. It belongs to my son; I. turned it over to my son.
Q. You have nothing to do with t11aU
A. Not anything to do with buying; I am selling stuff.
Q. Do you have anything to do with the scales t
A. I bought them when I was running the place. The
scales are mine.
Q. In renting your son the place of business~ you rent.ed
the place and everything in there?
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A. Yes, sir.
Q. What kind of business is run or conducted in the store
building?
A. What do you mean f
Q. What is sold there?
·A. It is a g-roccry business.
Q. That is your son's business and you have nothing to
·
do with that?
A. Ko, sh, only I stay in there when he.is work, at times.
Q. You stay in there when he is working at times T
A. Yes, sir.
pag·e 14 } Q. .You do trim hair for people?
A. No, sir, I was a barber for 45 years and I
quit. I was trimming the hair for the crippled boy, but I did
not take any money for that.
Q. Yon wore trimming hair then?
A. Yes, sir.
Q. Everything in the building, the stock of· goods, etc., belonged to your son 7
A. Yes, sir.
Q. Is he not a farmer 7
A. No, sir, he worked for the town.
Q. What pa.rt of llis time does he spend in the store!
A. I and he and his wife spend all the time from 7 :00 to
~:00.

Q. You are there a part of the day and the wife a part
of the day and when he is not busy lie is in there?
A. Yes, sir.
Q. That is true every day f
A. Yes, sir.
Q. One in and one ouU
A. Yes, sir.
Q. You really do not know when you are not at the store,
you do not know who goes in and who comes out T
A. I could not know that.
Q. That i~ a mnch tra'Velled highway along there Y
A. It is the Eastside Highway, yes, sir.
Q. A very good filling station business is done there,
A. Not very much.
page 15 ~ Q. People often stop and get gas and go in
there and buy cigarettes and g-roceries?
- A. I suppose so.
Q·. They do that when you are there?
A. Yes, sir.
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Q. You said when you came to Culpeper, or started to Culpeper, you met an officer on the way with the defendant here,
and that Mr. Kiser, the officer, who had arrested him, asked
him the question if he had ever seen this man, pointing to
you: Is that rightf
A. Yes, sir.
.
.
Q. He said: "I do not recollect it." Is that right?
A. He said:- ."I believe I seen him before."
Q. About how long bas your son been married, if you recol·
lect T
.A.. I expect along about six years.
Q. Has he any children f
A. One.
· Q. Tha.t. child was not there that day that Wingfield was
there?
A. I think he was up at my wife's house ; he had been up
at the sale with me.
·Q. Lots of little children come into the store and go onU
A. Some little children play around on the outside.
Q. Yon are never familiar with the cash drawer and what
is in itf
A. I get the cash out and put it in when I sell things.
Q.· When you are there with your son T
A. Yes, sir.
·
.page 16 ~ Q:. And whether he is there or notf
A. Yes, sir, I get money out and put it in too.
Q. You never know exactly what amount is in the cash
drawer at any timef
A. He always has it fi:X:ed every morning when he is in
there for me to handle when I am. in there.
Q. In this store building there are a number of antiques f
A. Not now, there was at the time he was there.
Q. On the 29th of September f
A. Yes,: sir.
Q. Was that antique furniture discussed T V{as anything
said about it'/
A. There was some.woman that was setting out in the car
and some :men come in there to buy a gun and she com~ in ;
she set outside for a good while before she come in, maybe an
hour. out in the car; and these two fellows come in ancl
bought a flint lock rifle from m~; paid me $10.00 for it; a.nd
they they was a-talking to this lady-whoever she was- about some pistols; I was not i11terested in that.
Q. Do you remember :M:r. Wingfield asked you why you
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were selling him antiques, and you said you were so hard
up you had to sell them T
·
A. No, sir.
·Q. Did you say that to his wife T
A. No. sir, I did not know the woman who come in.
Q. Did not Mr. Wingfi-eld point out two gourds and ask you
about them, and didn't you get a gourd and give him Y
A. Yes, sir.
· Q·. After Mr. Wingfield had completed what he had done
to the scales, didn't you ask him his charges, and
page 17 ~ he told you nothing, and he ~aid something about
wanting a. gourd, and you told him: '' All rig·ht' ',
he could take one of those gourds : Is not that right Y
·
A. Yes, sir. ·
Q. About Mr. Wingfield 's wife: Do you see her in the
courtroom 7
·
A. Yes, sir, right there she sets (pointing out Mrs. Wingfield).
Q. The la.dy who is sitting next to you?
A. Yes, sir.
Q. Do you remember whether Mr. Wingfield on the 29th
when in the store said anything about needing oil to assist
him in putting the scales in order 7
'
·
A. He did not; he absolutely did not.
Q. Of your knowledge he was never in that store before T
A. Not to my knowledge.
Witness leaves the stand.

W. E. LUCAS, .TR.,
anothP.r witness of lawful ag·e, called on behalf of the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Earman:
·Q. You are the son of the gentleman who has just testified T

A. Yes, sir.
Q. What is your age Y
A. 27.
page 18 ~ Q. Are you conductin~ a grocery store on the
hig·hway leading from Elkton to Shenandoah?
A. Yes, sir.
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.Q'. rr'he station is located on the northern outskirts :Of the
town of Elkton?
A. Yes, sir.
Q. Just describe the character of the building in which
you are conducting the store?
A. The building is about 20x24 feet. in size; and jt has
six windows in it, with locks to them; it bas six screens .o:n
the outside of the windows with locks to them, and a front
icloor with a double lock; thait is the only entrance to the
ihuilding. Inside the ·building the stock of groceries are
placed on the east wall of the building, where there are ·no
~ndows or any outle,t to the building. There is one semicircular .counter and two straiµ;ht .counters. The two straight
counters come up to the semi-circular counter and that makes
only one entrance to go arolmd the counter on the south
side of the building and there is just room enoug·h £or one
person to get by easily, that is, easily. There is no other
exit except the one door; and beside that, I do not know anything else that the court_ would want to know about the building-.
.
· 'Q. I will ask vou to make a sketch, if you will, of the inside of the building. That is, just where the counters are
located, where the scales a.re kept and where the money
drawP-r is : ,Could you do that? ·
A. I can try to do that ; I am not very much of a draftsman.
1

page 19

~

(Witness makes sketch and hands it to Mr.
Earman.)

Q. I wish to introduce this sketch and I have marked it
q(Jommonwealth's Exhibit No. l". (See page 97.).
This is the eaRt side of the building (indicating on sketch) ?
A. Yes, sir.
Q. Elkton is back this way, south of the building (indicatin~)?
A. Yes, sir.
o.· Shenandoah is seven miles north of your station?
A. Yes, sir.
Q. And the bi2:lnvay is west and adjacent to. your station,
is it not (indicating·) ?
A. Yes, sir.
Q. About how far is your store builclinp: from the highway?
A. I would ~my about, 40 feet, from the hig-hwav itself.
Q. What does this line represent, marked "A'·'? Is that
the highway?

w. iL. Wingfield CV.

1

:as

Comm011:wealth 'Of V:ir,ginia.

1W•.E_ Lucas., J'r..
A. Yes, sir.
Q. And the line marked "'B'" ·represents what?
A. The gra-ss plot right in front belween the :outward drive
from the :filling 'Sta:tion :and f.he highway; there is a g:reen
iplot of grass there.
Q. And the line ma.rked "0"' represents what!
A. That represents the island itself that th~ ·gas pumps
-set on.
Q. How many pumps have you!
A. Two.
Q. They are installed out here on the island!
page 20 } A. Yes, sir.
Q. How far is the island from the building¥
A. I would say somewhere in the neighborhood of 10 feet.
Q. Is there a driveway between the island and the building'!
A. Yes, sir.
.
Q. And there is a driveway between the island and the line
marked ''B''t
A. Yes, sir.
Q. Are there any windows or doors in the rear
your
store?
A. No, sir; that. is all solid back there; all the fixtures with
groceries are at the ba.ck there.
Q. There a re two windows on the south side 1
A. Yes, sir.
Q. And two windows on the north side 7
A. Yes, sir.
Q. And two windo,,.,.s on the west side T
A. Yes, sir.
Q. And they are kept locked t
A. Securely fas ten ed.
Q. And screened?
A. Yes, sir; and tlrn screens locked on the inside; it is impossible to get them off without tearing them off.
·
Q. How many doors in the building?
A. Onlv one.
Q. And this is the door on the west side, the front door?
A. Yes. sir, and it is in the center of the building.
Q. That is fastened how?
A. F·astened by a night latch, and a small lock that fastens
from the inside-, as you g·o out. It is a lock y6il
page 21 ~ can raise a little button up and let it down; it
automatically locks itself_; and there· was, a standard lock on the door.

nr
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Q. What does line ''D"' represenU
A. Two short straight counters there.
Q. And this line ''D" runs north and south for about one·third the distance of the building, and then goes around· in
a hollow sha.pe and then comes back and continues in a
straight line, running north and south of the building Y
· .A.;· Yes, :sit.
:
Q·. What is the object of the counter going around like
that?
A.. It gives more room to display and to deal with the customer.
·
Q. Where did you keep your scales?
A.. I kept them here on the corner of the semi-circular and
the straight counter that is running on -the south side of the
building.
Q. Is that the only scales yon hadf
A. Yes, sir.
·
. Q. Where did yon keep your money?
A.. Directly under the scales.
Q. In what?
.
A. In a drawer that was built into the counter itself.
·Q. J nst explain to the jury how that drawer was operated f
A. The drawer was simplicity itself. The only thing was
a handle; you pulled the handle and the drawer opened; no
bell and no combination; the drawer was behind the countet
and it was a drawer that was made for the counter, and
there was no lock or anything like that on the drawer.
Q. Was there any difficulty in opening iU
page 22 ~ A. None that I know of, unless it would be for
small children that would have to rP.ach up; it
stands about thr.ee feet off the floor of the building.
·
Q. Any. one who wanted to open that drawer, could walk
behind the counter and would have no difficulty in opening
itf
.A. None whatever.
Q. You stated that the scales were located in what part of
the building Y
A.. Located on the south Ride of the building, about onethird of the way across, on the first counter. There are
two short. straight counters, and looking from the south to
the north, it is on the first counter, about one-third of the
way across the building.
· Q'. It would be located would it not on line "E·" here (indicating) T
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A. Yes, sir, that is right.

.

Q. Were you in your place of business at all on the day that

the prisoner was there, on the 29th day of ·September 7
A. Yes, Rir, I was there.
Q. What time were you there? While he was there Y
A. No, sir.
Q. Were you in your store while he was there on the 3rd
day of October!
A. No, sir.
Q. Where do you usually keep your money, inpage 23 t any container, or anything?
Mr. Miller: The question is objected to.
The Court: The objection is overruled.
A. Yes, sir, in a cloth money bag.

Mr. Earman:
Q. What do you know about any money being in the money
drawer on October 3rd, of your own knowledge!
A. Before I went to work I counted this money out, my
wife and I, we run on a small capital and we must keep a
close tab on the amount of capital we had. We had some
purchases to make that particular day and I counted the
money up, my wife and I together, and when I went to work
the money was in my home, the place that I live, right across
from the station. It is not a practice that we keep this amount
of money in the service station, but unfortunately it happened to be there at that. particular time. We knew the·
grocery truck and the meat truck were due around about
tha.t time, and we had certain purchases to make.
Q. This money was kept in a money bag such as is furnished by the banks?
A. Yes, sir.
Q. Describe what kind of bag it was?
A. I wonld say a kind of cotton bag, the ordinary bags that
you g·et from the banks that you carry money in.
Q. How was it fastened?
A. The bag itself had a string around the top
page 24 t that you wrapped around the top and tied, but the
pa.per currency was secured tog·ether in a roll by
a rubber band.
,
Q. Do you know how much money you had in the bag that
morning?
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A. Yes, sir.
Q. How much?
A. $110.00.
Q. What kind of money was that?
A. It was paper and silver.
Q. What proportion was paper?
A. There was $20.00 of it silver, that would ha~e left $90.00
in paper.
Q. $90.00 was paper and $20.00 in coin?
A. Yes, sir.
Q. Do you know what denominations the money was?
A. I know there were fives and tens, but as far as actually
knowing the number of each, I do not know. I know there
was quite a number of fives and tens in this paper money.
Q. Describe that money drawer?
A. The money drawer iR just a make-shift, a made box that
sets right insidP. the dra:wer.
· Q. What are the dimensions 1
A. I would say perhaps one foot long ways and four inches
wide, and there is a partition for silver and a place for
paper money.
Q. Just where was this money bag?
A. On the side that was partitioned for silver. Let me
withdraw that sta.tP.ment. That is where we kept
page 25 ~ the money bag. I do not know it was there at this
particular time; but if for any any reason we l1ave
reason to have this money bag in the station we have the
money bag on this side.
Mr. Miller: Counsel for defendant objects to this answer
and aRks that it be stricken out.
The Court: The objection is overruled.

A. (continued) Whenever this particular bag of money is
in the fillin~ station, it is kept on this change side; it happens it fits in this particular place. If it is switched, it is
kept over the bills, if there is some purchases to be made
or something like that.
Q. Diel you ever see this prisoner here T
A. "\Vhen he was arrested and brought to the station to
be identified. I seen him then. Other than that I never seen
him in my life.
Q. This money that was taken that day was that your
property?
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A. Yes, sir.
Q. How much money wa.s taken 7
A. There wa.A $75.00 taken.
Q. The building belonged to your· father 7
A. Yes, sir.
Q. Your father owns the building and you own the busi.
ness, that is, the stock?
A. Yes, sir.
Q. vVbose name is the license for the business taken out
in?
A. Under my father's name. I bought the
page 26-27} stock of goods from my father after the license
was taken out, and I continued to do business in
his name.
Q. These Acal es, whose property was that Y
A. My :father's.
Q. Describe what kind of scalcA they were, what dimensions?
A. I would say offhand about 18 inch scales, that is, the
plate that weighs, the weighing portion of it, and it stands
about two feet and about anywhere from, I would say, 12 to
18 inches wide.
Q. What make is it f
.A. I know the name of it if I can recall it. Not being in.
terested in the scales other than the fact that they weigh,
I have not taken any particular notice of them, just cannot
recall; it is not Toledo, I know that.
Q. Do you know anything else about this case of your
own knowled~;e that I have not asked you? If so, tell the
jury?
A. No, sir, other t.lmn the fact that I saw the coffee can
that the gas was in; I saw the coffee can that my wife said1\fr. Miller: You cannot teAtify as to what your wife said.
A. I saw a coffee can that was full of gasoline.

M1·. Earman:
Q. On the day this money was taken?
A. Yes, sir, in the evening·.
Q. How much gas was in that can?
A. I would say it was about three-/ ourth or better full.
Q. How much would it hold?
pa~e 28 ~
A. If running· over it would hold somewhere in
the neighborhood of a quart.
Q. It was about three-fourths full?
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A. Yes, sir.
Q. Did y~u keep gasoline anywhere than in your pumps and
hose a ttac~~d ~o .,the pumps f
A.· No, sir. ·
CROSS EXA.MINATION.
By Mr. Ruebush:
Q. How wide is the counter in ·that store where the money
drawer is, three feet would you say 7
A. Approximately three feet; it may be less, but I hardly
think it iR more.
Q. About half the width of this table (indicating table in
courtroom) T
A. Just about, or a Ii ttle better.
Q. No obstruction in front of it to keep any one from
reaching acrossf
A. Yes, sir.
Q. What kind of obstruction f
.
A. Do you mean now, or at the particular time in question?
Q. On the 3rd day of October?
A. There was a candy case that stands about 4 feet, about
3 feet wide.
Q. About that wide (indicating with hands) Y
· · A. Yes, sir.
· page 29 ~ Q. That was the only thing that was setting on
the counter at that poinU
A. No, sir, that was on the floor and projected, I would
say, about somewhere in the neighborhood of one foot, or a
little better. above the counter.
Q. How. long was this candy case in length?
. A. I would say-it was built in the form of a triangle
like-the bottom around two feet and at top maybe one
foot, it tapers· up to the top.
·
Q. On this particular morning, when you left there, the
money stayed at the house when you left Y
A. Yes, sir.
Q. You do not know about it having been taken to the
filling station 7
·
A.. No, sir.
Q. What time did you leave on that morning after counting the money?
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A. I would say somewhere in the neighborhood of a quarter
to seven.
Q. What time did you return Y

A. I returned at dinner for my lunch and I returned in the
evening.
Q. What time did you return for lunch 1
· A. I cannot· say definitely, somewhere in the neighborhood
of 12 :00 o'clock; may have been 15 minutes after J.2 :00 .or
12 :30.

Q'. You had no occasion to sec the money on your return
for lunch!
A. No, sir.
page 30 } Q. You had no occasion to go to the money
drawer at that timet
A. No, sir.
Q:. You returned at what time in the evening?
A. SomewhP.re in the neighborhood of 4:30.
Q. Of your own personal knowledge you do not know
whether the money was in the filling station or not on that
dayT
A. No, sir.
Q. The only time you saw this man was when he-was brought
to your Atation to be identified Y
A. That is right.
Q. Did your father bring him thereY
.A. Mr. Kiser and mv father.
Q. _He was broug·ht there for whom to identify?
A. My wife, Mrs. Lucas.
Q. You did not see this money from the time you l~ft
until you got home, and you do not know whether it went to
the station of your own knowledge!
.A. Yes. sir, that is right; it was impossible for me to
know.
Q. When did you next see this money T

A. When I came home t_hat evening.
Q. That wa'-; about 4:307

A. Somewhere in the neighborhood of that.
Q. Your place of business is like the average service station and store ; there are a good many people in and out
during the entire day?
.A. On this particular day I would not know.
Q. Were you there on this .particular day T
page 31 } A. No, but judging from the receipts on that
particular day, not so many there.
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Q. Sometimes people loafing around filling stations do not
leave a lot of monev there 7
A. I grant you that.
Q. It was on the main highway and on the outskirts of the
townY
A. That is right.
.
Q. That morning when you counted out this money, how
much mouey was left in that bag¥ On October 3rd, when you
went to work?
A. There was $110.00 in the bag.
Q. What part of that was in silver and what part paper?
A. I would say $90.00 in paper and about $20.00 in silver.
Q. Did you make a. memorandum of your change, as to how
much in silver and in paper Y
A. Not in this bag.
Q. That evening when you again saw the money, how much
was there in silver and how much in paper?
· A. $20.00 in Hilver and $3.00 in paper.
The Court:
Q. That was the amount that was left T
A. Yes, sir.
Q. Was tha.t still in the bag!
A . .Yes, sir.
Q. The same bag that you saw that morning?
A. Yes, sir, tliat is right.
page 32 ~

R-E-DIRE:CT EXAMINATION.

By Mr. Earman:
Q. How much gas did you sell a day, approximately?
A. It would be for an average around 60 g·allons, or something· like that.
Q. 60 gallons a day?
A. Yes, sir.
.
Q. Some clays you did not sell any hardly at all f
Mr. Miller: The question is objected to as leading.
The Court: The objection is sustained.
Mr. Earman:
Q. Do you know what your receipts were for tlrnt day?
A. No, sir, I could not tell you without 1·eferring to it.
Witness leaves the stand.
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MRS. THELMA LUCAS,
a witness of lawful age, called on behalf of the Common-

ivealth, after being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Earman:
Q. You are the wife of Mr. W. E. Lucas, Jr.7
A. Yes, sir.
Q. You have never been in court before 7
A. No, sir, this is my first experience.
Q. You live with your husband, do you not, just north of
Elkton, or in Elkton, on the road leading from Elkton to
Shenandoah?
page 33 } A. Yes, sir.
Q. How long have you lived there:
A. Two year8 on the 22nd of October.
Q. As I underRtand it, you have a filling station and a
st.ore there and that your dwelling is located just north of
the station, a few feet north t
A. Yes, sir.
Q. That is a small dwelling I believe 7
A. Yes, sir, two rooms.
Q. In which yot. and Mr. Lucas make your home t
A. Yes, sir.
Q. y· ou have a child?
A. Yes, sir.
Q. How old is lw?
A. }.,ive, a litt]e past.
Q. On September 29th, on Friday, of this year, were you
at the place of business there, while your father-in-law, Mr.
vV. E. Lucas, a11d the prisoner were there?
A. I went in tl1el'e once, I think, to get a few groceries towa rdH fixing my dinner that morning.
CJ. Do you know anything· about what happened or took
place concernjng the scales Y
A. No, sir, I went in there and got some groceries and put
tl1c money in the drawer to pay for my groceries, and he
waH working· on the scales at that time, but I don't know
what ]1e w·aR doinp: to them. He was working with them.
Q. .You paid for your own groceries like any one else 7
A. Yes, sir, we put it in there.
page 34 ~ Q. This was Friday morning when be was there
the first time?

I
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A. Yes, sfr, Friday morning some time. I went to get
some groceries to fix dinner.
. Q. On October 3rd, was he back there again Y
A. Yes, sir..
Q. Who was in charge of the store f
A. I was:
Q. Was any one else in the building f
A. No one but myself.
Q. Was any one there while he was there Y
A. No one but myselt
Q. Did any one come in or leave the building?
A. No one but this man.
Q. How :long wa~ he in your store?
A. Around 10 minutes.
Q. Wheri he came in what did he say he wanted?
A. He told me he was· ~oing to put oil in the scales for Mr.
Lucas; that he told him the little cup needed oil, and he was
going to stop and do it; and I told him I did not have instructions to let him do it; and he said there was no charge to it
at all; and I insisted that I should not let him do it, and he
insisted that he should; and I said : '' If no charge to it, go
ahead.''
Q. He came in the store and told you what 1
.
A. He told me that he was going to put sonie oil in the
little cup fo the scales ; that he did not ·have any oil when
th~re the other time, and that he told him (W. E. Lucas, Sr.)
. he was going, to stop and put oil in the scales; and
page 35 ~ I told him I did not have instructions ·to let him do
, it and he said there would be no charge.
Q. Did he tell yon where he was from?
A. Not then.
Q. ·What did be tell you Y
A. That Mr. Lucas had his address and that he worked out
of Roanoke.
Q. What did he say he needed to fix the ·scales?
A. He needed gasoline and he asked me to get him gasolin~
and I took a coff.eP. can.
Q. Where wa.s he when he asked you thatY
A. He was taking the little glass concern off the scales.
Q. Did 'you have money in the drawer underneath the
scalesY
·
A. Yes~ sir, right there at the scales. He was standing
right in front of the drawer and the scales at that t.ime_.
Q. The· money was bow far from him?
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A. Right at him. The scales right here and the money
drawer right under the scales (indicating).
Q. He was back of the counter where the scales and the
money were!
A. Yes, sir.
Q. He asked you for gasoline for what purpose!
A. To clean the little cup.
Q. What size cupY
.
A. A little oil cup the lever works through; he said it was
sticky.
Q. Where did you get the container T
A. There is a little shelf underneath the scales,
page 36 ~ a little shelf, and some of these cans were in there,
and I rAached under there and got this can.
Q. What kind of can Y
·
A. A pint coffee can.
Q. Was tha.t easy to do or not?
A. It was easy and I got a pint of gas out of the hose without turning the current on.
.
Q. Whom did you leave in the building when you went out
to get the gasoline T
A. Only Mr. Wingfield.
Q. There was no one in the building except you and him?
A. No one around the store any time he was there, at all,
except myself.
Q. How lung did it take to draw the gasoline out of the
hose into the coffee can 7
A. I would say a minute or two; just long enough to go
out there and draw it out; I took it to the rack and drew it
out.
Q. What did you do with it?
A. I took ii in, and he said it was not enough, and I went
back and turned the current on and I filled the can up and
brought it back.
Q. How long· were you out the second time?
A. About two or three minutes.
Q. About how full was this can when you returned with
the gasoline the second time?
A. Almost full, full enough to carry it without spilling
the gas.
page 37 } Q. What did you do with the gas 7
A. I set it on the counter beRide his tool box
where he was working on the scales.
Q. What did he do with iU
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A. He dipped two little pieces of emery cloth in that and
cleaned the cup out.
Q. How much gas did it take for that?
A.. It did not take very much I would not think. If doing
it myself, I would not take much.
Q. How much did he use?
A. Not quite a half a pint. I think it was a little over
three-fourths full when he finished. ,Just an inch from top
when he finished, or maybe a little more from the top.
Q. He used less than half a pint?
A. He used less. He had plenty when I first took it out;
there was a. plenty to do it with the first time I went in there;
"that iR what I am trying to say.
Q. What were his actions after you returned with the gasoline?
He only stayed a little while; he worked very fast; he
had to put it back and he had his coat hanging on the nail
behind him and he put his coat on when he got out to the
car and that is when he told me he worked out of Roanoke,
and he left right straight.
Q. After he finished dipping some cloth in the gasoline
what did he want you to do with the gas?
A. He wanted me to ta.ke it out. He said some one might
put a match in it, and I said I would set it over
pag·e 38 ~ behind the coal oil can; that no one would throw
a match over there.
Q. Was there a.ny one with him there that day?
A. No one at all.
Q. About wha.t time was it that he was there Y
A. Around 4 :00 o 'elock.
Q. About how much money was there in your money drawer
when this man was in your building that evening?
A. About $110.00.
Q. How do you know the money was there Y
A. Because we had counted it that morning.
Q. How much in paper money and how much in coin 7
A. $90.00 in paper and $20.00 in coin.
Q. Just tell the jury where you put that money and what
vou put it in?
· A. In a canvass bag· like you carry money to the bank in,
and I put it in the drawer; there is a little box in there and
it has two partitions· in it, and we set the bag right down
in one end of it, and the paper money had a rubber band
around it.

A:
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Q. When was the la.st tjme you saw that money before
vVingfield came in?
A. When I bought some meat from the meat mail.
Q. W110 was the gentleman f
A. Mr. Zimmerman.
Q. Was the money all right then Y
_
A. He made the remark if he had a lot of money like that
he would go home and not be doing anything.
page 39 }
Q. How long before Wingfield came in did you
buy the meat from Zimmerman 7
A. A bout 15 minutes I g-uess.
Q. How much money did you pay Zimmerman Y
A. I paid him $4.00, the bill was around $3.90 or $3.80,
and I gave him four ones.
Q. Had you paid any other money out of the bag that day
up to the time this man came in Y Had you paid any one
else any money out or that bag, with the exception of Zimmerman?
A. No, sir.
Q. That was about 15 minutes before the man arrived!
A. Yes, sir.
Q. After Wingfield left did any one else come in tliat you
wished to pay money?
A. Tl1e Harrison burg Wholesale Grocery man.
Q. What is his name 1

A. Miller.
Q. How lomr wHs it. aftC'r he left hefore Mr. Miller came in Y
A. Not over 10 or 15 minutes.
Q. When you examined your bag then what did you- find Y
A. I found it was about empty; most of the paper money
was gone, all, with the exception of $11.00 of paper money,
and _the change was there, and the rubber band was not on
the money then.
Q. Ho,;, much money did you pay l\fr. ,Miller?
A. $8.00; the bill was $7.00 and something, and I_gave him
$8.00, and I had onlv three ones left.
page 40 } Q. Was tl1ere any one in the store with the except.ion of Wingfield from the time Mr. Zimmerman
came in up until the time Mr. Miller arrived T
A. No, sir, there was not.
Q. Did you notice any one about the premises anywhere,
either on the inside or outside of the building, during that
time?
A. No, sir, I did not.
_,

48

Supreme Court of Appeals of Virginia.

Mrs. Thelma Lucas.
Q. Any one coming into the building would only be admitted through the front doorf That was the only way to
get in and out Y
A. That is right; there is only one door.
Q. With reference to the windows: Were they fixed so
any one coulg get in and outY
A. I do~ 't know whether the windows were up or down;
they have long screens in them, .but the screens stay locked
all the time. They are fastened on at the top and hooked
down at the bottom; they stay hooked all the time.
Q. Did you pay this'man anything for oiling the scales?
A. No, sir, he said there was no charge.
Q. Do you know how he happened to go there and do that
work, just for fun f
A. He told me Mr. Lucas helped him to thaw his ear out
at one time and he liked to do it for him.
Q. Did he say which Lucas, your husband or father-in-

IawY
A. My father-in-law.
Q. Did he say when he did that or notf
A. In the winter some time, but I don't know

page 41 } :when. I don't know whether he said last winter,
·
or when it was.
·
CROSS EXAMINATION.

By Mr. Miller:
Q. Which came to your place of business first, Zimmerman or Wingfield?
A. Zimmerman came before Wingfield.
Q. Do you. recall how long before Wingfield T
A. About 15 minutes.
Q. Now, do you recollect everything that happened on the
3rd of October in the store on that day!
A. I think I do.
Q. Do you recollect everybody who was in the store on that
dayf
·
A. Not everybody, no.
Q. Were there not a good many in the store f
A. I know when strangers come in.
Q. Were there any other strangers that came in that dayf
A. I cannot recall any; I do not think so.
Q. Strangers do come in Y
A. Yes, sir.
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Q. Nearly every day t
A. I guess so.
Q. You would not except this day, the 3rd of October f
A. If you had seen him or talked to him for a while, I guess
you would remember him.
Q. I was trying to test your memory.
A. If a salesman comes around I remember that
page 42 J day; mostly I can tell that is his day, he comes
.
.
.
·
around, or something like that.
Q. .You told the Judge Mr. Wingfield was there about 10
minutes in all t
A. Yes, sir.
Q'. Approximately half of the . time you were out getting
the gasoline Y
A. I was out one or two minutes the first time and two or
th:ree minutes the second time.
Q. You admit to yourself that is all recollection T
A. Yes, sir.
.
Q. You told the jury about the building and the location,
etc., that has been stated here. Do you recall exactly -what
time your husband left that morning of the 3rd T
A. He has to be at work at 7 :00; he gives himself 10 or 15
minutes to go to work, I guess.
.
Q. Does he leave in a car or does he walk?
A. He walks.
Q. This money you speak of having been taken away: Did
you spend the night at the house the night before T
A. Yes, sir.
Q. Do you and your husband count that money every morningt
..
·
A. No, sir, the day we have to buy, we have to know what
money we have to buy with.
. Q. You had nothing to buy that day, except- the two bills
you speak of, from Mr-. Zimmerman and Mr. Miller Y
A. Yes, sir, and.see if enough left to buy gas.
Q. How much gas did you expect to buy T
A. Around 150 or 100 of each kind.
page 43 ~ Q. Did you buy ·the gas that day T
A. No,· sir.
Q. There was no occasion for reserving enough T
Q. We did not know whether he would come that day or
not.
Q. ·He did not come T
.A. No, sit.

··so ·
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Q. How_ long was the interval between the times that you
and your husband would count the money?
A. On the day we would buy groceries and meat and gas,
ionce or twice a week.
Q. Yon would count the money out together when you put
it in the bag together?
A. Just count it out and put it in there.
Q. When Mr. Earman was interrogating you, you said
about how much of silver and how much of green-backs : You
mean to say you do know accurately how much money in
green-backs there was in that bag?
A. We knew exactly how mucl1 in the bag altogether.
Q. Do you know now?
A. We had $20.00 in silver ~nd the rest in ones, tens and
fives.
Q. Ho.w long had it. tak~n to. accumulate that much money?
A. I don't know.
Q. Do you know how many days that represented in the
money?
A. No, sir, I do not. I could tell if I looked over the books
and counted it.; we kept a day record.
Q:. Neither do you know how much silver there was and
how many green-backs?
A. .Yes, sir. I know.
page 44 ~ Q. That bag wa.s tied, I understood?
A. It was twisted around.
Q. There were cells in that money drawer, different places
for money?
A. Two partitions.
Q. This bag of money was put down there that morning
about what timeY
A. I took it over just before the meat man came.
Q. What time?
A. About one o'clock, or something like that; some time
after dinner when I went over there to stay.
Q. You did not count it when you carried it over there?
A. Yes, sir.
Q. You counted it that morning?
A. Yes, sir.
·
Q. You do not know who was in your house from the time
you counted it and you went over to the store; you do not
know what people were in your house?
A. Nobody but myself and my child, and I do not think he
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was there all day; I think he went to the sale with his granddaddy.
·
Q. You counted it that morning?
'1-- Yes, sir.
Q'. You took the bag over to the store about 11 :OOt
A. No, sir, at 1 :00 o'clock.
Q. The money was left in the house while yo-µ. were over
at the store from approximately 7 :00 o'clock in the ~orning
until in the aftr.rnoon T
A. Yes, sir, in my house until I took it over there.
Q. Under lock and key?
page 45 } .&. Right under my nose; we only have two
rooms.
Q. Not when you stay at the store Y
A. My house door stays locked all the time; two or three
people tried the door at different times, and I have been told
to keep my baok door locked.
Q. You do not know that you had your door locked that
day?
A. Yes, sir, I lock it when I go to the filling station.
Q. When the money was left at the house from early morning until you return to the house, where was the bag left?
A. Left in a wardrobe drawer.
Q. There are only two rooms in the house 7
A. Yes, sir.
Q. When a.nd how did you first make the discovery that
some of the money from tha.t bag which contained the money
was missing?
A. When I went to pay for the groceries.
Q. Mr. Miller?
A. Yes, sfr. The money was there when I paid for the
meat. I bad it in a roll.
Q. That waR a short time before Mr. Wingfield came in Y
A. About 15 minutes.
Q. What time of day!
A. Around 3 :30 or a quarter to four.
Q. Did you make a.ny further examination of that bag containing the money until you went to pay Mr. Miller?
A. No, sir.
Q. You and your husband counted it in the
page 46 ~ morning, and you never counted it any more until
you carried it over to the store!
A. No, sir.
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Q. And you did not count it when you carried it ·to the
store?
A. ~o, sir.
.
. Q. And you did not count it when you paid Mr. Zimmer-·
man because it was all thereT
A. Yes, sir.
Q. Shortly after Mr. Zimmerman had gone, Mr. Miller came
in ·and you··wanted to settle with him and you missed the
moneyf .. ·
·
'
A. Yes, sir.
Q. That was the first time you missed itY
A. Yes, sir.
Q. Who were.present·, other than yourself, when you opened
the money bag in the presence of Mr. Miller T
A. Mr. Miller and the boy that helps to carry the groceries
in; I don't know whether he was in the store at that time.
Q. A boy that carries the groceries inf
.A. Yes, .sir.
Q. What did you buy from Mr. Zimmerman Y
A. Meat.
Q. Who carried that in Y
A. He carried it himself.
Q. You were in there with him all the time!
A. I was.
Q. You 'would not undertake to tell the jury;· would you,
bow many people you saw in the store on the 3rd of October f
A. No, sir.
..
Q. And you could not tell who they were or when they were
theref
page 47} A. Not all of them, no.
Q. Yon know there were people there Y
A. Yes, sir.
Q. You could not tell how many people were in that store,
or who they were, or the exact hour they were in there, or
when they went out after one o'clock of the 3rd of October,
could youf
A. I do not think any one was in there that day.
Q. You could riot say positively!
A. No, sir ..
Q. People are oom.ing in and going out daily Y
A. Yes, sir.
Q. And people, as far as you know, that day, and you.could
not tell what time they came in the store or went outf
A. That is right.
1
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Q. You were very well acquainted with the hours that :t~
µieat and groceries were to be delivered, when usually delivered, were you nott
· . · ·· .. n
.A.. Yes, sir, I am the one that is there every time-when·we
buy them; I know the days they c~me and what time ·and I
expect them.
Q. From that money bag you made -the payments that day
to Mr. Zimmerman and Mr. Miller!
, .,
.A.•.Yes, sir.
Q. You always paid cash Y
.A.. Yes, sir.
..
Q. Your store business is not con:fined to -what you sell to
tourists and the travelling public, but to the neighr
page 48 } hour people also 7
.r
.
A. Yes, sir.
·
Q. .And that is a very thickly populated neighborhoocl
around where the store is located 7
·
.A.. Not so very.
Q. How far is it over to the town of Elktont
A. I guess a mile.
· Q. There is not another filling station anywhere nearer
than Elkton T
A. Yes, sir~·
Q. Where is thaU
A. Right on the top of the hill; there are· two between our
.place and the· town.
·
Q. A's I understood you, when Mr. Wingfield came into the
store, you interposed an objection to his interfering ~~b
the scales, because you did not know by what authority he
was aetingt
A. Yes, sir.
Q. He insisted he was there by invitation T
A. Yes, sir.
Q. You said he did work on the scales and you got the
gasoJin·e for him twice 7
· A. Yes, sir.
Q. .And he used gasoline twice 7
A. He dipped the little piece of emery cloth in it, one or
·two pieces.
Q. He had the scales taken to pieces t
A. ,Jnst a little glass off. ·
·· ·
Q. While you were out of the st.ore, you could not see him
at·workT
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page 49 ~

A. No, sir.
Q. .A.11 the time you were in there he was at work

on the scales Y
A. Yes, sir.
Q. He had his coat offf
A . .Yes, sir.
Q'. He told you to put the gas away because a match might
be thrown in it Y
A . .Yes, sir.
Q. You understood because you did what he saidt
A . .Yes, sir.
.
Q. His coat was there, _hanging up, a.s I understood; he
took it down and put it in his hand and got in the car and
left?
.- A. He p:ut the co_at on on the outside before he got in the
car; he prit his tool box i~ beforei he put the coat on.
Q. Do you reeall_ if he ever had been there before Y
A . .Yes, sir.
Q. How many times!
A. Once, to my knowledge.
Q. Were youthere when the discussion took place with your
father-in-law 7
A. I went in to get· groceries and l1e was there, working
with the scales.
Q. You never heard any discussion betwe?en your fatherin-law _and 'Wing1ield about repairing or purchasing scales Y
A. No, sir.
page 50 ~ Q. He told you on the 3rd he made no charges Y
A. Yes, sir.
Q. Did not he say Mr. Lucas had his address?
A. He said Mr. Lucas had his address, and he worked out
of Roanoke.
Q·. You have one child?
A . .Yes, sir.
Q. The second time he was there, was not he asking you
something about where the little child was that he saw the
first time he was thereT
A. I do not remember whether he asked me tha.t.
Q. You do not remember he was playing with a child while
there?
A. My little boy said he sat on the couni:_er and watched
him work on the scales.
Q. And he asked yon on October 3rd where the little boy
was!
·

W. L. Wingfield v. Commonwealth of Virginia.

SS

Mrs. Thelma Lucas.

A. I do not remember.
Q. He might have done iU
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Earman:
Q. You say you had in this roll of paper money about
$90.007
,
A. Yes, sir.
Q. You told the jury how that was arranged or made up,
just how you had it fixed 7
·
A. I had the fives and the tens and the ones rolled in a 1:011,
with a rubber band around it, rolled all together.
page 51 } Q. Do you recall what money was on the outside!
A. Tens and fives on the outside, and ones on the inside.
Q. Was that money or not just as you put it in there· that
morning when Mr. Zimmerman was there with the meat 7
A. Rolled up in the roll just like I put it in there, and I
took four ones and paid it to him and put t.he rubber band
a.round it and put it back in the bag. .
Q. From what part of the roll did you get the $4.00!
A. From the ones.
Q. On the im;ide?
A. Yes, sir.
Q. You had a five or ten on the outside Y
A. We usually keep the fives and tens separately, so no
mistake in making change, so we will not take a five for a
one; kept it in there like that.
Q. When Mr. Miller arrived, 10 or 15 minutes after Wingfield left, there was only $11.00Y
A. Yes, sir.
Q. And all ones f
A. Yes, sir.
Q. What became of the rubber band,
A. I don't know.
Q. How was that money arranged Y
A. A loose roll like it ha.d been and laying in there, a loose
roll like.
Q. Your place of business is in Rockingham County, Vir...
ginia?
A. Yes, sir.
·witness leaves t.he stand.
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W. L. ZIMMERMAN,
a witness of lawful age, called on behalf of the

Commonw~alth, after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Earman:-.
. Q'. Where .do you- Uve Y
A. .At Mt. Solori...
Q. What is your business T
. ~- I work for the Harrisonburg Wholei;;ale Meat .Oompany.
Q. · What are your initials 7
.A.W.L.
.
·Q.·-~at is your age!
·.A. 35.
Q. ·Were · you employed by the Harrisonburg Wholesale
Meat .Company on October 3rd Y
.. A. Yes,: sir.
Q. In. what capacity Y
. A. I ·drive a truck and deliver and seU meat.
. . Q. Do ·,-ou know Mr. and Mrs. Lucas, Jr. f
A. Yes, sir.
Q.. Stat~ whether or nc,t on the afternoon of October 3rd,
you were at their store at Elkton T
.
A. Yes,, sir, around 3 :30 or a quarter to f :00.
Q. About how long were you there f
· .
A. Just a few minutes; enough to take in a little stuff and
figure it .up; it amounted to $3.00 or $4.00, I think, that day.
Q. Do they pay cash.for their goods f
··
A. Yes, sir.
page 53. ~ Q. Were you back of the counter or not f
· A. No, sir. Sometimes I weigh meat on the
scales; I don't know whether I was back there that day or
not.
Q. Did. she pay you for the meat that dayT
A. She' always pays me.
Q. How much money did she pay you f
A. Around $4.00.
Q. Pid she pay by check or cash Y
A. ·cash.
Q. What kind of money Y
A. She give me ones is what she paid me.
Q. One dollar bills Y
A. Ye~, sir.
Q. Did she have much money that day f
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A. A pretty nice roll; a wad big enough to choke a cow; a
right nice little lot of money.
·
Q'. If you can, show the jury how large this roll was T
A. I imagine something like that, offhand (indicating).
Q. How many inches in diameter and in circumference t
A. You can get a rule and measure it; I could not tell vou
..
exact inches.
Mr. Miller:
Q. About four inches in diameter t
A. I would not say; that might be too much.
Q. Three and a half inches T
A. I would not like to give the amount of inches I think
it was.
Mr. Earman:
Q. You reached this store about 3 :30 or 4 :00 T
page 54 ~ A. Yes, sir.
Q·. And you saw this money f
A. Yes, sir.
Q. Was there any one else in the store at ·that time!
A. I did not see any one.
Q. While you were there T
A. No, sir.
Q'. H~w long were you there Y
A. Just a few minutes, to step in there and make up a bill,
and she paid me.
CROSS EXAMINATION.
By Mr. Miller:
Q. .You did deliver the stuff you sold in the store!
A. Yes, sir.
Q. You do not remember how long you were there!
A. Yes, sir.
Q. Do you remember where you carried the meat t
A.· Just laid it on the counter; it was weighed up with
weight on the package and put in the box.
Q. Did she weigh them 7
A. No, sir, not supposed to be weighed.
Q. You said she paid you in .ones 7
A. Yes, sir.
Q. One dollar bills f
A. Yes, sir.
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Q. You held up your thumb and four fingers to indicate
about the circumference of the roll of bills she exhibited.!
A. It was a nice roll of money; I might have made it too
'
big.
page 55 } · Q'. You said-you put your fingers and thumb
together and said it was that big around!
A. Not quite that big, a nice roll of money; I could not
say what size it was.
· Q. A big roll of money Y
_A. Yes, sir.
Q. You ·are certain about the time T
A. It is generally around that same time, around 3 :30 or a
quarter to 4 :00.
·
Q. You get there the same time every day?
A. Some weeks 10 or 15 minutes behind or ahead.
. . Q~ Som.e times you may be earlier and oth~r times probably
laterY
A. I never watch that close.
Q. You could not tell that day with .any degree of accuracy?
.
.
A. Around that time.
Q. That is your recollection?
A. Yes, sir, I did not particularly look at my watch.
Q. That roll would choke some cows and not othersf
A. Yes, sir, a pretty good size roll of money.
Witness leaves the sta.nd.

P. J. MILLER,
a witness of lawful age, called on behalf of the Commonwealth, after being duly sworn, testified as follows:

/

DIRECT EXAMINATION.
Bv Mr. Earman:
··Q. Where to you liveT
A. Elkton.
page 56 } Q. What is your business T
A. I am working for Myers Transfer now right
at the present time.
Q. On October 3rd past were you in Mr. Lucas' store?
A. Yes, sir.
Q. How did you happen to go there at that time f

Jr'
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A. I waN driving for Merchants Grocery and and Hardware at that time and delivering groceries.
Q. They are wholesale dealers and have a place of business
in Harrisonburg!
A. Yes, sir.
Q. What time of day did you reach their place Y
A. I imagine between 4:00 and a quarter past. four.
Q. .You were there about 4:00 or 4:15!
A. Yes, sir.
Q. Whom did you find there Y
A. There was ·not anybody in the station. I .blew my horn
and Mrs. Lucas she came out and opened the door for me
and I took the groceries in and I figured out the bill, and she
went to pay meQ. What did they come to T
A. I think $7.35; I might be mistaken; a little over $7.00.
Q. WaR there any one with you on this tripT
A. The chief of police's son was with me.
Q. What was he doing along Y
A. I just took him along with me ; I usually take some one
along with me; I pick them up in Elkton and take them.
Q. What do they dot
A. Help me get the groceries out.
pag·e 57 } Q. From the true.k into the store 7
A. Yes, sir.
Q. What happened when she went to pay y6u t
·· '
A. I figured up the bill and told her what it was and· she
reached in the drawer1

•

1\fr. Miller: I do not think unless- the defendant was there
present that he can detail any conversation. He can state he
WM there and delivered the groceries that he was selling,
but a.s to any conversation that took place between him and
Mrs. Luc.as a.t that time, it would simply be hearsay..
The Court: The objection is sustained. The witness ca~not detail conversations or exclamations.

\

Mr. Earman:
Q. State to the jury what happened at that timef · · ·
A.· She went to pay me and she opened the bag and ··.she
looked so surprised, and I made the remark: · "What i~ the
matte_r ! Hnve you been robbed?"
·
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P. J. Miller.

Mr. Miller:_ I object to his stating what he said and ask
it be stricken out.
The Court: The objec.tion is overruled.
Mr. Miller: Defendant, by counsel excepts to the ruling
of the Court.
page 58 ~ · The Court : Go ahead.

A. She opened her sack and the expression on her face was
so funny, I just.ask~d her: "What is the matterT"Mr.
The
Mr.
of the

Miller: I object to his detailing conversations.
Court: The objection is overruled.
Miller: Defendant, by counsel, excepts to the ruling
Court.

A. ''Had she been robbed!''

The Court:_ Go ahead.

A. She said: ''Yes, I have. I had so mueh money, some
fives and :tens there.'' And she went looking through the
money and I did not see any :fives or tens. She had; I would
say, about $11.00 or $12.00 there.
Mr. Milfor: I wish it understood that my objection runs
all the way through this witness's testimony on this subject;
and I except to its admission, on the ground that it is hearsay and irrelevant.
The Court: It is so understood.
page 59 } Mr. Earman:
•. Q. How long were you there at that time Y
A. Five or ten minutes.
Q. Did you see anyone about the premises other than the
young man who was with you T
·
A. No, sir.
Q. What is his name f
. A. Jack Davis.
Q. Other than Jack Davis and Mrs. Lucas Y
: A. No, sir.
Q. Where was this money T
A. In a drawer in a sack.
Q. Where was the drawer with reference to the scales!
A. Practically under the scales.

/

W. L. Wingfield v. Commonwealth of Virginia.

61

P. ,1. Miller.
Q. Were you behind the counter T
A. No, sir, I was right at the end of the counter.

CROSS EXAMINATION.
By Mr. Miller: (The cross examination Qf this witness is
made, subject to and without waiving our objections to the
exclamations he claims to. have been used by Mrs. Lucas, because irrelevant and hearsav as to all the statements the
witness alleges she made because they were not made in the
presence of the defendant).

'

Q. Do you know where she was when yon got there T I understood you to say yon had to blow your horn Y
A. Yes, sir, in her house right beside the station.
Q. How far in your judgmeµt?
page 60 } A. As far as to the wall.
.
Q. She was in the house and not in the store T
A. She was in the house.
Q. How far is the st.ore from the house!
.
A. As far as from here to the wall (indicating witness chair
to courtroom wall).
Q. How far to the filling station 7
A. They are combined.
Q. You g·o through the filling station to go to the store Y.
A. The gas pumps are out front and you go into the store
room.
Q. You pass the gas pumps to get into the store building T
A. .Yes, 13ir.
Q. You blew your horn, and there was no one in the storeT
A. Yes, sir.
·.
Q. Then ~he came from the house T
A. Yes, sir.
Q. How long- after you blew the horn until ~he came 7
A. A very few minutes, maybe a minute.
Q. She came to the store from the house 7
A . .Yes, sir.
Q. Do you get there about the sa.~e time each time you
make a tripT
A. No, sir.
Q. Is there very much difference T
A. Sometimes a half l10ur or an hour; sometimes I do not
make it on Tuesday.
Q. You remember getting there what time Y
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P. J. Miller.
A. 4 :00 or 4 :15.
Q. Do you remember the time you arrived there on any other

day during the month of Septen;iber t
A. No, sir.
.
Q. On any other day, do you remember what
time you arrived in the month of October, the present month!
A. No, sir.
Q. You do not remember any time, except this particular
occasion!
A. Just this particular occasion.
page 61 }

RE-DIRECT EXAMINATION.
By Mr. Earman:
Q. This matter was reported to you shortly thereafter T
A. Yes, sir.
Q. You were asked about the time you were there Y
A. Yes, sir.
Q. That is how you happen to remember now just what time
it was?
A. Yes, sir.
Mr. Miller: I object to the questions on tl1e ground that
they a.re leading.
The Court: They are leading. I will ask counsel to re.frain froin asking leading questions.
Mr. Earman:
Q. What did you say about the store, when you drove up
there : Was the store open or closed T
A.. It was closed and locked.
Q. You tooted your horn T
page 62 } A. Yes, sir.
Q. And then in about a minute Mrs. Lucas came
out?
A. Yes, sir.
Q. How did you get in the door?
A. She unlocked it for me.
RE-CROSS EXAMINATION.
By Mr. Miller:
Q. Do you recall if that was the only time you ever found
her absent from the store, or no one at the store, when you
got there!

f

W. L. Wingfie~d v. Commonwealth of Virginia.

63

W. P. 81oartz.
Mr. EarmaD;: The question is objected to as immaterial.
The Court: The objection is overruled.

A. I have found them out several times and the door was
locked every time I have found them out.
Mr. Miller:
Q. Do you remember how many times t
A. No, sir, I could not say exactly.

Witness leaves the stand.
page 63·}

W. P. SWARTZ,
another witness of lawful age, called on ·behalf of
the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION. ·
Bv Mr. Earman:
· Q. Where do you live?
A. Right here by the edge of Harrisonburg,
Q. What is your business?
A. Inspector of Weights and Measures for Rockingham
County.
Q. Does any one else have that position in this Countyt
A. Not to my knowledge.
Q. How long have you been acting in that capacity t
A. Since the fall of 1924.
Q. You'have been acting continuously since that timet
A. Yes, sir.
Q. On September 29th last, were you over to Mr. Lucas'
store?
A. Yes, sir.
Q. Who was there then?
A. The ladv was in but no one else was in.
Q. Did you., examine the scales?
A. Yes, sir.
Q·. How many scales have they got in there?
A. I examined one.
Q. Wha.t was its condition!
A. I found it correct and passed it.
Q. What do you mean when you say you passed iU
A. It passed inspection.
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W. P. Swartz.
Q. Did you have to do anything to repair itT
A. No. sir; it happened to be in repair all right;
it had been repaired just recently by Mr. Douglass, of Grottoes, who is· appointed by the S~te, the State Inspector.
Q. It w~uld ·not require $9.00 to put it in repair t
page 64}

Mr. Miller: The question is objected to.
The. Court: The objection is sustained.
Mr. Earman! .
Q. What did you do with the scales f
A. I just checked it with my weights and found it correct.
Q. It se~ms from the evidence in this case that there is a
cup, _or something, attached to the scales: Do you know anything about that?
A. No, sir, I do not know anything about that.
CROSS EXAMINATION.

By Mr. Wharton:
Q. Wh~n you go to inspect scales ·about all you do is to
put a two·pound weight on them and check with that?
A .. I ch~ck from one pound up to its capacity.
Q. :You check as to whether it is weighing correctly or
noU
,
·
A. Yes, sir.
Q~ ;you do not check as to whether the scales are in good
mechanical orderf
A. No, sir, I am only required to pass a scalP-s
page 65 f or condemn, or any other weight that measures.
Q. There are a number of people who do work
on scales·, who are not inspectors Y
A. Probably so.
Q. You know there are f
A. Probably so.
Q. Don't yon know that there are people, other than scale
inspectors, who work on scales Y
A. Yes; sir, Mr. Douglass, of Grottoes.
Q. There are a ·number of people who travel through the
country who work on scales who are not scale inspectors Y
A. I find a number who represent themselves to be scale
inspectors.
Q. There are a number of people travelling in this county
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E. E. Kiser.
and adjoining counties who work on scales who are not scale
inspectors Y
A. I don't really know that; I suppose there are.
RE-DIRECT EXAM!NATION.
:By Mr. Earman:
Q. Do you know Mr. Wingfield?
A. No, sir, I do not.

RE-CROSS EXAMINATION.
By Mr. Wharton:
Q. Has he not been to your home?
A. He probably has, but I do not remember it. I meet- {I.
number of pe.ople and they tell me who they are and I go on
and I do not remember. If I had remembered it,
page 66} I would frankly say so.
Q. What time were you in there on the 29th of
September?
A. I judg·e it was 3 :30 to 4 :30; I am supposing that; I did
not look at my watch.
Witness leaves the stand.

E. E. KISER,
another witness of lawful age, called on behalf of the Commonwealth, after being duly sworn, testified as follows:
DIREOT EXA.)UN.A:TION.
By Mr. Earman:
Q. What is your official position t
A. State Police.
Q. You have been acting continuously as an officer of the

state in that capacity for l1ow longf
A. Nine years.
Q. Do you know the prisoner here Y
A. I never s.aw him before I met him when I brought him
to Harrisonburg.
Q. Did you place him under arrest on this charge T
A. No, sir.
Q. Was he turned over to yo'Q. after arrest 7
A. Yes, sir.
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W. E. Lucas, Sr.
Q. By whom?
A. State Officer Crews .

.Yr. Wharton: I object to that line of questions because
they are immaterial.
page 67 } The Court:- The objection is overruled.
Mr. Wharton: Defendant, by counsel, excepts
to the ruling of the Court.
Mr. Earman:
Q. Did .he tell you or not whether he was over here on
October 3rrl, in Mr. Lucas' store T
A. Yes, sir.
Q. What, if anything, did he say about being in Mr. Lucas'
store7
A. I asked him whether he was the one who greased Mr.
Lucas' scales and he said he was.
No cross examination.
W. E. LUCAS, SR.,
Recalled:
RE-DIRE.CT EXAMINATION.
By Mr. Earman:
Q. Did you ever thaw out Mr. Wing-field's automobile!
A. No, sir, I never saw the man but twice in my life, and I
do not forget anybody's face either.
Q. Were you ever in the automobile business Y
A. No,. sir, only to run them, that is all.
page 68}

RE-CROSS EXAMINATION.

By Mr. Miller:
Q'. You often put water in radiators when cars come to
your place of business?
.A. Sometimes, yes, sir.
Q. Do you remember every man's face that you ever put
water in the radiator of his car?
A. I don't know I could every one, but I generally can tell.
There is. very few ever has water put in them, not in the
winter anyhow. When the cars freeze up, they do not.
Q. You put wa.ter in in warm weather?
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Mrs. Thelma Lucas.
A. Yes, sir.
Q. Right frequently 7
A. Well. yes, sir.
_.
Q. Don't you remember something like fourteen months
ago Mr. Wing.field passed by your place of business and you
put water in the radiatQr of his cart

Mr. Earman: The question is objected to as· ipimaterial.
The Court: The objection is overruled.
Mr. Miller:
Q. Don't you recollect something like twelve or fourteen
months ago, Mr. Wingfield passed your place of business and
you put water in the radiator of his cart
A. My recollection, brother, .is not that good.
Q. You do not know whether you.ever saw him before?
A.. I never saw him before.
page 69} Q'. If you put water in the radiator of' his car
you must have seen him T
A.. I never put no water in his radi~tor.
Q. You said people drove their cars in there and that you
did put water in their radiators sometimes T
A. Yes, sir.
·
: . ~-·~:·~
Mr. Earman: The question is objected to. The. question is
whether he thawed it out.
Mr. Miller:
Q. Then, if you did that, you must have ·seen 11im. You
could not put water in the radiator without seeing him!
A. I never p11t water in his radiator:
· ·

WitnP.ss leavP.s the stand.
MRS. THELMA LUCAS,
Recalled:
R,E-RE-DIRECT EXAMINATION.

By Mr. Earman:
Q. You have testified, as I recall it, from the time that
this man. Zimmerman, was at your place of business on October 3rd, up until the time that Mr. Miller arrived that there
was no one else about the building. Were you in the store

6§
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room pro.per all during that time, or did you go to your home
oncef
A. I went to take some meat that I got from the meat man,
just long enough to take it over and lay it on the
page 70 ~ kitchen tabJe.
Q. How did you leave the store when you leftf
A. I left-i.t Iocke_d; I never leave it open, not if I go over
there for ~e~Jt¥n1;1.te, or however long I go, I lock it.
Q. How• did you. find the door when yon returned Y
A. The door was locked and I had the keys fastened on to
my sweater; that is the way I carried them.
RE-RE-CROSS EXAMINATION.
By Mr. Miller:
Q. How often do you go from the store to your house f
A. I could not count them.
Q. Y 01J go quite frequently f
A . .Yes, sir.
Q. So often yon ca11.not count them f
A. .Yes, sir.
Witness leaves the stand.

E. H. MUNDY,
another witness of lawful age, called on behalf of the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION~
By Mr. Earman:
Q. Where do you live f
A. I live up liere at Swift Run, three miles east of Elkton.
Q. You run a filling station at that place?
page 71 } A. Yes, sir.
Q. On Friday evening, September 29th. did W.
L. Wingfield come to your station to buy gas?
A. I do not remember what day it wa.s he stopped to get
some gas ; it was on Tuesday, I think, but I clo not know the
date. He wanted ten gallons and my son did not have t.hat,
and he sold him five.
· Q. · On Tuesday, October 3rd, wa.s he there Y
A. I tbink he was.
Q. What time of dayT

W.·L. Wingfield v. Commonwealth of Virginia.

69

E. H. Mundy.

A. Between 4 :00 and 5 :00 o'clock; I did not pay much attention to it; I don't pay much attention to people coming
by Jilrn that..
Q. He wanted 10 gallons of what Y
A. High test gas ; the boy sold him five gallons, all he had.
Q. Did he have any money?
A. He paid for his gas; he looked like he had some money
in his purse but I don't know how much.
Q. How thick a batch of bills did he haveY
Mr. Miller: The question is objected to as leading.
The Court: The objection is overruled.
Mr. Miller : Defendant, by counsel, excepts to the Court's
ruling.
A. That is something I did not pay much attention to .. He
had some bills in a folder and how many he had and' how
t~ick it was I could not tell you.

page 72}

CROSS EXAMINATION.

By Mr. Wharton:
Q. You are not sure what day it wasY
A. Tam pretty certain it was Tuesday, the 3rd.
Q. Awhile ago when Mr. Earman was questioning you
about the 29th of September, you did not know about thaU
A. The reason I remember that is the officer came up there
and was questioning me.

Mr. Wharton: I object to the witness's answer about the
officer questioning him.
Th,e Court: The objection is overruled.
Mr. Wha~ton: Defendant, by counsel, excepts to the
Court's ruling.
RE-DIRE.CT EXAMINATION.
By Mr. Earman:
Q. The reason you remember was because of whaU
A. Kiser and Chief Wrenn were in there, inquiring up
there, inquiring after the man who come around that Tuesday
evening, and I did not remember until it come to my mind, and
I had his name and address on a piece of pasteboard, and I
said that was Wingfield t,hat come here.
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E. H. Mwndy.

page 73 ~

R.E-CROSS EXAMINATION.

By Mr. Wharton:
Q. What did you tell Mr. Kiser as to what day it was Y
Did you tell Mr. Kiser he was there on Wednesday Y
A. No, sir. If I did, I made a mistake; it was Tuesday.
Q. Mr. Earman asked you if he did not come by there on
the 29th and you started telling· about what happened on the
29th. W a.s he there on the 29th also Y
A. Yes, sir; I was mixed if I said it was the 29th; it was
on the 3rd of October.
Q. How often has he been there, a number of times Y
A. Yes, sir, I have done business with him and traded
scales with him.
Witness leaves the stand.
Mr. Earman: The Commonwealth rests its case.

IN CHAMBERS: .
MOTION TO STRIKE 001\[MONWEALTH'S EVIDEN.CE.
Mr. Miller: Your Honor, we desire to submit a motion to
strike the evidence introduced on behalf of the Commonwealth because and for· the reason that the evidence does not
show that the defendant is guilty beyond a reasonable doubt;
that, at most, it shows certain suspicions and circumstances
from which not even an inference of guilt can be drawn; and
because of the fact that the evidence is uncertain and conflicting and that. no verdict of g-uilt should be based
pag·e 74 ~ upon the evidence as submitted.
The Court : The motion is overruled.
Mr. 1\filler: Defendant, by counsel, excepts to the action
of the Court in overruling the motion for the same reasons
assig·ned in the motion.
Court and counsel return to the court.room.
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W. L. WINGFIELD,
a witness of lawful age, called on his own behalf, after. being
duly sworn, 1;estified as follows:
DIRECT· EXAMINATION.
By Mr. Miller :
·Q. How old are you?
A. I am 26.
Q. Where do you reside at the present time?
A. Culpeper.
Q. What business are you engaged in?
A. Scale repair man.
·
Q. What business were you engaged in on the 29th of September and the 3rd of October, 1939?
A. Scale repair man.
Q. How long have you been engaged in that business f
A. Five and a half years.
Q. Explain to t.he jury the nature of your bµsiness?
A. I g·o from one store to the other a.nd if there is any work
to be done on the scales, if the man wants me to do
page 75 } it, I do it. I g;ive him any reference he wants of
my work and I leave it to him if he wants me to
do his work.
0. What is the territorv in whicl1 vou work Y
A. I do not have any territory; I ju°'st travel from one store
to the other.
Q. To what extent have you travelled in Rockingham
County. very much or very little T
A. Very much.
Q. Recall some of the stores you have been to in this
County and where vou deal with the merchants f
A. i have been fo practically every store in this County;
there mig-ht he a few I have missed, but I have called on quite
a. few in Harrisonburg and in the County too.
Q. Do you exchange scales and buy old ones and sell new
ones?
A. If a sen le is not working and if I know a man has one
to sell, I will buy it and bring it to him, provided he will pay
me my expenses there and back, and sometimes I pick up
old scales very reasonably and I take them and sell them
at a small sum.
Q. How long l1ave you been acquainted with Mr. Lucasi
A. I pulled in to Mr. Lucas' filling station 12 or 14 months
ago and Mr. Lucas put water in my radiator, and I was back

'12
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over there on the 29th of September a.ndi on the 3rd of October.
Q. Why did you go back on the 29th of September?
A. The way it first happened, Mr. D. W. May, of Waynesboro, I was doing some work for Mr. May and the
page 76 ~ s~ales did not wotk right, and he wrote me a letter
· to come and make the proper adjustment, and I
worked three days- for him; then I left there and come to
Staunton and saw a man who owed me some money, but be
did not pay me because the State Inspector had not checked
his scales, and I left there and came to Harrisonburg, and I
went through Elkton, and I stopped at one of the grocery
stores. The scales was hanging at seven pounds and I told
her what the trouble was· and she wanted to know what the
amount would be and I did not know exactly without goinginto them. She said she usually talked to her husband. and
I left, and I pulled into Mr. Lucas' service station and he
was cutting a gentleman's hair, and whenever I walk into a
store I alwa.ys introduce myself to the man I am talking to,
and I introduced myself as W. L. Wingfield, scale repair man.,
and I told him what my business was, and he said: '' Go and
look at them.'' I told him: '' My weights are absolutely
correct.'' So. I went back and checked his scales and found
them off, running from one to three pounds. I checked his
scales at 10 pounds.; his . scales was just about one ounce
'ahead; he was gi.ving 17 ounces to a pound instead of 16
ounces, so I told him that, and he said: "What is the cost?"
I said: ''I will he glad to check it.'' After I took the seales
down and took the engagement off the pivots, I found they
were worn; that was the reason of the scales being off. He
asked me how much would it cost to fix it, and I told him
·
$9.00 or $9.50. Then he said be could not pay that
page 77 -~ mu.ch; that he could buy a. new pair of scales for
that. I said: ''You cannot buy a ~ood second
hand scales for tha.t." He said he could not afford to l1ave
it fixed. 'I said.: · '' ,vhenever I come through here, I will
be glad to do it for you.'' He asked me did I have any oil.
with ine, and I told him I did not. I said: "When I come
through here the next time I .will change it for you.'' I put
my tools in the bag and I came around the counter, and he
asked the charge, and I said: "No charge whatsoever." I
s_aw two gourds there and I said: ''If you want to give me
one of th~se dippers, I will highly appreciate it", and he gave
it t'o me.~ I came on out and got in my crur. My wife was
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there with m.e, and I drove over to a flour Mill, the other side
of Shenandoah, Virginia, the Flotz Mill. I had talked to this
man about 14 months ago about fixing a pair of scales.
Mr. Earman: I object to the witness going into the details
of these wholly irrelevant matters.
·
The Court: The objection i~ sustained.
A. I stopped at this flour mill and introduced myself again
to Mr. Foster and asked him about the same scales I was
talking to him about a year and a half agoMr. Miller:
Q. Come on up to the 3rd of October?
A. I came on home and I had made a sale of this pair of
scales which was my cause of coming back on the
page 78 ~ · 3rd. I was supposed to come back on Monday. Sunday and Monday I had a cold and I could not talk
and I stayed at home. I left there Tuesday and I came over
to Mr. Chapman's at Weyers Cave and did a lot of work for
him. I came on down here on the 3rd, and I went by Lucas'
store and on over to the mill and I sold these sc.ales and I
came back to Lucas' store, and when I got out of the car a
young lady came to the car. I did not lmow she was Mrs.
Lucas. I told her I was here to chang·e the oil in the scale.
She asked me about who gave me permission. I said it was
Mr. Lucas. She asked me if there was any charge and I said,
no. We went in and I carried my tools in there and laid them
out on the counter, and I took the plate off the scales, and she
was standing there talking, and I said: "I am going to
change the oil.'' There is a. little cup-or pot-the control
pot; you can feel inside the well and if the oil is old, it is
sticky. I said: '' Give me &,ome gasoline and I will wash it
out, and I will sand paper it and put fresh oH in there."
She got me a very small amount of gasoline, and I asked her
to get me a little bit more, so I could wash it out thoroughly,
and I would say the can was half full. _ She stood there and
talked to me while I took the pot out and cleaned it and put
the scales back tog·ether. She continued to talk to me and she
said I reminded her of some one in Roanoke, and I got the
scale back together, a.ncl she d~opped the weight on and they
worked nice, and then I put my tools back in my bag; I
reached back and got my coat and I came out ahead
page 79 ~ of her. I took my tools and put them in the car,
an~ I took my apron off and put my coat on, and I
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told her I 1Vould be back in to see her, and I got in the car and
left, and I came to Harrisonburg. I went out here to a tourist
cabin. I think it is called Green, or something like that, about
six miles but of town on the left-hand side. I have staved
..
there quite often.
Q. Where were the scales that you were making an examination of, :on the counter or the floor?
A. On the counter ; just as you go around the counter; any
one can touch them or fool with them.
Q. Did you notice or see anything about a cash drawer?
A. No, sir, I did not.
Q. The charge is that you took $75.00: What do you know
about thaU
A. I know nothing about it. I never saw the money and
I do not know anything about it.
Q. How much money did you have when there of your
own?
· A. I had around about $23.00 of my own money and a
check for $26.50 that belonged to Mr. Willis, of Lignum, Culpeper County, Ya., for a scale I had sold for him.
Q. When did you get it cashed?
.A. On the 4th day of October, here in Harrisonburg, at
the bank on the corner. I went to 1\fr. Bvrd and showed· him
my name and asked him to OK it., and i went to the cashier
and bad it cashed.
Q. It has been testified. that you exhibited quite a roll of
money and had money with you when you sto-pped at the filling station: The last gentlemen who testified told
page 80 ~ told you about iU
A. I alwa.ys have money. I had the money I
left home: with, my expenses had been t.aken out, and the check
cashed at the bank for $26.50, and a check for $55.00.
Q. That.was when you were at Mr. Mundy's place-?
A. Yes, sir, on the 5th of October.
. Q. Did: you ever leave your address with any one in this
.County?,
A. With several stores in Elkton. and with Mr. Mundy, with
Mr. Swartz, the State Inspector here; I have been to see
him and introduced mvself and left mv name and card there.
Q. Did you at any time tell Mrs. Lucas, during your conversation with her at the st.ore, that you lived at Roanoke?
A. No. sir, I did not.
Q. Did you ever live in Roanoke?
A. No, sir.
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Q. Do you do any business there f
· A. Never have done any work there; I have been through
there..
Q. How frequently, if you recall, had you gotten gas at
Mr. Mundy's filling station T
.
A. Every time I go by there I always try to buy something from Mr. Mundy, because he bought his scales from
me. The people who do business with me are the people I
try to do business with. I bought gas whenever I go by
there.
Q. Who was with you at Mr. Li.1cas' filling station or the
store, when you were there on the 29th?
A. My wife.
Q. Where was she during the time you were there 7
A. She· came right behind me when I went into page 81 } the store and sat there and talked.
Q. You heard the conversation between her and
J.\tir. Lucas?
.
A. Talking about different things. He had a lot of antique
guns and pistols and k~ives and he was showing my wife
some kind of old time pipe he had there, and in the meantime some one came in from over at Stanardsville, and I
spoke to them and asked them did they recognize me.
l\Ir. Earman: I object to the witness detailing all these
conversations with other people; they are immaterial and irrelevant.
The Court: The objection is sustained.

CROSS EXAlUNATION.
Bv Mr. Earman:
· Q. You work for yourself?
A. Yes, sir.
Q. Are your weights jnspected by tlle state?
A. No. sir. Thev can be correct without .that.
Q. How do you linow whether they weigh properly or notY
A. Because when I buy them they are supposed to weigh
properly.
. Q·. But not being c.heckcd by some one who knows with the
proper apparatus, you do not know? .
.
A. I have had other state inspectors that checked behmd
me on the jobs I have done and never no complaint.

76

1

Supreme Court of Appeals of Virginia.
W. L. Win.qfield.

·
Q. You told Mr. Lncas when you inspected or
page 82 ~ examined his scales on Friday, Septemoor 29th,
that you found he was giving 17 ounces for 16
ouncesf
A. Around 17. ounces; tlmt wa~ at the higher capacity of
the scaleS\
Q~ You clid··not .fix them f
A. No, sir, I did not.
Q. You stated· it would cost $9.00 or $9.50 to repair them t
A. Yes, sir.
Q. How do you know his scales were giving 17 ounces for
16 ounces?
A. By the weights.
Q. Don't you know those scales were checked shortly after you departed that evening and found to weigh correctly f
A. No seal tags on them to show they had been checked.
Q. You examined these scales on Friday, September 29th,
and found they were. faulty. When you returned on Tuesday, October 3rd, you found they meanwhile had been inspected ·and seal put on them f
A. No, sir, I did not.
- Q. Why did you go back on Tuesday Y
A. To change the oil.
Q. And you drove from Grottoes clean over there to change
the oiIY :
A. No, sir, I had other business, a scale in the car to be
sold.
Q. Did you sell them f
A. Yes, sir.
Q. Where?
page 83 .~ A. The flour mill over other side of Shenandoah ;
I think it is Flotz, and he gave me a check for
$26.50 and his old scales.
Q. Whenf
A. On the 3rd of October.
Q. Why should you go to so much trouble to go back to
Mr. Lucas, following the time on Friday, if you were not
getting anything out of it, after working on the scales about
one hour on Friday Y
A. About 45 minutes.
Q. And he told you he did not want yon to fix the scales f
A.. Not at that price.
Q. You knew you were not getting anything out of the
transaction. Why go to all the trouble and expense of going
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back to fix the s~ales, if you were going back for that pur-:
pose?
.A. I did not go for that purpose .
. Q. Why did you go back?
.A. To sell the scales at the mill. I told Mr. Lucas I would
change the oil. ~
Q. Why go back on Tuesday to change the oil, when you
were not being paid for iU
A. I never- get paid for changing oil.
Q'. You did not sell the scales to Mr. Lucas T
.A. No, sir.
Q. You were not servicing them for him?
A. No,,sir.
Q. You spent 45 minutes inspecting them and telling him
what was needed?
page 84 } A . .Yes, sir.
Q. When he told you he did not want you to fix
the scales, that he could not have them :fixed, why did you go
back?
·
.
A. I went back to change this oil as I told him I would do.
Q. On this Friday afternoon you were at the scales behind
the counter when Mrs. Lucas came into the store Y
· A. I was at the scales.
. Q. She came back behind the counter and opened the money
drawer up, under the scales, in your presence f
A. I did not see that.
Q. While you were in the store and examining the scales,
at the time you said you examined them for 45 minutes, did
not Mrs. Lucas come into the store and get groceries during
that time and didn't she come back there to the cash drawer
and open the money drawer in your presence, and didn't you
see money in tl1e drawer T
A. No, sir.
Q. Don't you know she went to the money drawer in your
presence?
A. No, sir, I never saw it.
· Mr. Miller: She said : '' I paid for the groceries."
Mr. Earman:
Q. Is it not a fact that you were fooling around with those
scales and found out in doing so where this money was f
A. No, sir.
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page 85 }

Q. Instead of going back the following Tuesday
for the purpose of fixing the scales, you went for
the purpose of getting this money?
A. I did not.
Q. Why did you go back then Y
A. I went back to change the oil in the scales.
Q. What did you want with three-fourths of a quart of
gasoline?
A. It takes about one pint of gasoline to wash a scale pot
out and to sand paper it and get it clean.
Q. You would not need gasoline to change the oiU
A. If you want to wash the pot out and take the oil oil out
and sand paper the pot.
Q. Why did you not use t.he gasoline after you got it? You
asked her to get the gasoline Y
A. Yes, sir.
Q. When she left the store, you were right where the money
was?
A. I was working on the scales.
Q. The scales were right above the money drawer,
, A. Yes, sir.
Q. You were back of the counte1·?
A. The scales sets on the counter and about that much
space that was clear and I had my tools out here (indicating).
Q. You were back of the counter working on the scales T
A. Yes, sir.
Q. And when she left this buildinp; there was not a soul
in these except yourself?
A. I do not think an--v one was in there.
page. 86 .} Q. You know no one ·was in there?
A. I did not see any one.
Q. She was g·one about how long?
A. She was right out and rig11t in.
Q. That is the reason you needed some more gas?
A. No, sir.
Q. She brouµ;ht about a pint?
A. About half inch in a can.
Q. Is it not a fa.ct tha.t she brought back a bout one pint?
A. About half an inch in the can.
Q. Even half a pint of gasoline in a coffee can would not
be sufficient for the purpose you wanted iU
A. Not to cli11 a. rag in and siphon the gasoline up and get
it in the pot.
I
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Q. When she came bMk, you asked for more gas 7
A. Yes, sir.
Q. How long· was she gone the second time?
A. She was right out and right in. I was pulling the
scales down when she went out and still pulling it down when
she came back.
Q. Was there any one about the premises, except you and
Mrs. Lucas?
A. I do not remember seeing any one else. .
Q. You did not know where the money drawer wast
A. No, sir.
Q. .You never saw it 7
A. No, sir.
Q. You never saw the money bag?
A. No, sir, I did not.
page 87} Q. You did not get that money!
A. No, sir, I did not.
Q. How long were you there the second time?
A. About ten minutes.
Q. On this day that you came back, on October 3rd, and
were so kind as to fix the scales there, change the oil, etc.,
what other stores did you stop in, with the exception of the
Lucas store, in Rockingham County?
A. That lady up there in Elkton; I don't know her name.
Q. Was that before or after you left M:r. Lucas 's?
A. Ref ore I went to Mr. Lucas 's.
Q. What did you do there?
A. I went in there and looked at. her scales; they said they
had decided not to have it fixed; they did not own it; I do
not recall the name; it is in Elkton.
Q. You say it is your custom in travelling over the country
to stop at all stores: On this particular day you stopped
· at on1v two stores f
· A. Yes, sir.
.
Q·. One at some woman's in Elkton-you do not know the
woman's name-the other was Mr. Lucas 's?
A. Yes, sir.
Q. If it was your custom to stop at all stores a.nd see about
scales, why, on October 3rd, although you drove from Grottoes to Shenandoah, why. was it you only stopped at two
stores, one, Mr. Lucas's, and the other one you do not know
the name¥
A. I had been in the other stores in the last three months.

8.0

Supreme Court of Appeals of Virginia.
!

W. L. 1:Vin_q.field.
Q. All of them Y
page 88 ~ · A. Practica.lly all ·of them.
. Q. ·Why stop at this one store f
A. I was in there and the scale was hanging at 7 pounds,
~nd the lady she she did not want it fixed; did not own the
scales; rented them .for 75 cents a month; and her husband
was out wo;rking and she said she· would talk the matter over
and I left my name and address and I stopped to see if they
wanted me: to overhaul the scales or sell them another one
very reasonably.
Q. If you were looking for business why did you not stop
at some of these stores in Rockingham and solicit business,
instead of :going to one store and do some business and not
charge for it f
A. I had already stopped at these other stores.
Q. What is the next place after the Lucas 's Y
A. A flour mill other side of Shenandoah, 7 or 9 miles out
of Shenandoah.
.
Q. 16 or 17 miles on the other side. Why did you not stop
at ShenandoahT
·
A. Because I had worked there.
·Q~ When did. you work there f
A. Last 'year.
Q.· Soµie of· them need repairing before one year?
A. All the people have my address ; and, if they need me,
they will call me.
Q'. There are lots of stores there f
.A.. Maybe a dozen.
. Q. You were out soliciting business and going through a
· nice town there and looking for business, why did
page 89. ~ you not go into the stores and ask them about
their scales?
A. I have done the majority of the work in Shenandoah,
and the people have my name and address and the work is
gnarante~d. If they want me, they will call me.
Q. Yott' say you were back at Mr. Luca.s's store 12 or 14
months ago an~ that he put some water in your carf
A. Yes, sir.
.
Q. Did :he thaw it out, or just what did be do T
A. Only put water in it.
Q. Bec~nse he put water in your car 12 or 14 montl1s ago,
you ag·reed to do this work for nothing?
·A. I d~d not at that time, no, sir.
Q. Was there a.ny one with you on this October 3rd f
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A. No, sir.
Q. Don't you know that instead of going down to Shenandoah and on to the other side to some flour mill, that you
went back on over to your home? In goi_ng to your home
from Elkton, you take the Spottswood Trail and go through
Swift Run Gap?
A. There are several ways to go.
Q. If in Elkton and you wanted to go home, you would go
that way?
A. Not necessarily.
Q. That would be the nearest road Y
A. I do not always take the nearest road.
Q. Wouldn't you naturally go back by way of Swift Run
Gap?·
A. On October 3rd, I did not have any occasion for the
Swift Run Gap road.
Q. Didn't you go back by Mr. Mundy's station
-page 90 ~ and get five gallons of gas and pay him for iU
A. Not on the 3rd.
Q. When was that?
A. I think that was Wednesday; it was Wednesday. I had
my check cashed at the Harrisonburg Bank Wednesday morning and I got paid for the scales and I sold the scales to Mr.
Chapman about 4 :15 and I left there about 4 :30.
Q. It was Wednesday instead 0£ Tuesday?
A. I came through on Wednesday after going home.
Q'. Which direction were you trave11ing7
A. Towa.rds Culpeper.
Q. Which direction did you ·go on Tuesday?
Q. I went to the flour mill and sold the scales and I came
back to Harrisonburg ancl spent the night at the cabin six
miles beyond Harrisonburg towards Staunton.
Q. Why did you go to t.110 tourist cabin?
A. Because I always go there; I spent my honeymoon
there.
Q. Did you go t.o Stanley before or after you stopped at
Mr. Lucas' :filling station 7
A. I went through Stanley, Virginia, on the way home.
Q. I mean, on October 3rd, £lid you stop at Stanley?
A. No, sir. In fact, I did not stop in at Stanley when
I went back home.
Q. When you left Mr. Lucas' station, which direction did
you go, after you were there on October 3rd, and left there
tha.t evening T
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A. I came straight on back here to Harrisonburg.
,
Q. What time did you leave the Lucas station T
page 91 ~ A. Around about 2 :15 or 2 :30.
Q. I understood you to say you went on down
through Shenandoah and to some point 7 or 9 miles on the
other side of Shenandoah?
A. I never stopped at his store until I came back from the
flour mill.
Q. "'Where were you before you went to Lucas' filling station
from 12 :00 up to the time you were there?
A. I left my cabin out here after I fixed a. pair of scales
to sell the flour mill. I went from here to Elkton; there I
stopped at the store, which I do not recall the name; I was
there on the 29th and asked her about the scales, and when
I stopped there this time, the 3rd of October, they had decided not to have the work done. Then I went straight on
to the flour mill ; sold the scales· and taken the old one in on
It and received a check for $26.50 from the flour mill manager;
then I came straight on back and stopped at Mr. Lucas' store;
changed the oil; came out of there, and went back to Harrisonburg; stopped at a machine shop and left the scales
there; some parts I wanted him to make for me; and I went
back to the cabin and worked on' the scales until about 11 :00
o'clock; and then I went to bed.
Q. This October 3rd, did you go to Weyers Gave at all
that day?
A. No, sir, I did not. Yes, sir, I came by Weyers Cave on
a Tuesday and picked up the· scales; that was Tuesday.
Q. What time was tha.t1
A. In the morning. I imagine around 9 :30 or ·10 :00.
Q. Where did you come from?
pag·e 92 ~ A. Culpeper.
· Q. You came from your home over to Weyers
Cave and picked up the scales?
A'. From l\fr. Chapman ~t Weyers Cave.
Q'. Tl1en you went where?
A. From there to my cabin six miles towards Staunton;
fixed the_ scales and cleaned them up and adjusted them and
(l,a,rried t]1em to the flour mill, and stopped in one place in
·Elkton, and the lady did not want me to fix her scales, and
then I went to the mill out here and sold the pair of scales
I had picked up from Mr. Chapman.
Q. Don't you know that day you were looking· for Weyers
Cave at about lO :00 o'clock, was Tuesday morning, October
1
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3rd, and you were in Elkton and you asked Mr. Munger,
man~ger of the Spottswood store in Elkton, what direction
you should take to go to Weyers Cave 7
A. I know the way to Weyers Cave; I wanted to know the
nearest way.
Q. · Did you ask him?
A. I asked some gentleman there the nearest way to Weyers
Cave.
Q. You did not see this lady you were dealing with concerning·\ tbe scales?
A. What lady is that?
Q. Were you in Elkton more than once on October 3rd?
A. I came through there and came back.
Q. What time were you through there in the morning?
A. 12 :00 or 12 :15.
page 93 t Q. I thought you had gotten some scales tha~
morning and went to the cabin to fix them 7
A. I got those at Weyers Cave and came to the cabin and
fixed them.
·
Q. Didn't you state you arrived at 10 :00 o'clock with the
scales?
A. I got the scales at 10:00 o'clock.
Q. Didn't you testify that you arrived from Weyers Cave
out at the cabin and fixed the scales that morning and when
you g·ot through you went to Elkton? .
A. I arrived at vVeyers Cave around 10 :00 o'clock.
A. You said you went through Elkton at 12 :00 or 1 :00
o'clock on your way to Weyers Cave and asked Mr. Munger
tlrn direction?
A. I came through there earlier in the morning. I left
Culpeper about 7 :00 o'clock.
Q. You said you were through Elkton about 12 :00 o'clock
and you· wanted to find· out the nearest way through to
Weyers Cave.
A. I do not remember saying 10 :00 o'clock.
Q. 11 :00 or 12 :00 o'clock?
A. I do not remember saying· 11 :00 or 12 :00 o'clock.
Q. In fixing the scales do you hold yourself out to be a.
state man?
A. No, sir.
Q. Didn't you hold yourself out to Mrs. L. A. Morris as
a state man and tell her unless she had those scales fued
within a ce.rt.ain time you were going to report her to the
state man?
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A. I· did not make that statement; I had no authority to tell her that.
Q. Didn't you tell her that?
A. No, sir, I.did not tell her if she did not have her scales
:fixed, I would report it.
Q. Do yon deny.telling her thaU
A. Yes, sir, I do deny that.
Q. Do yon know Mrs. Morris f
A. No, sir, I do not.
Q·. On October 3rd-do you know Mr. Baugher who runs a
store in Elkton f
A. No, sir.
Q. Didn't you stop at his store on October 3rd¥
A. I never stopped but at two stores on October 3rd-a
little store on the left-hand ·side as you go out of Elkton,
and the other one, Mr. Lucas 's at the filling station.
Q. The store yon stopped at in Elkton is run by a woman f
A. I don't know who it is run by; there was a lady in there
who said her· husband had charge of it.
Q. The onliy two stores you stopped at on that particular
day were operated by women t
A. Yes, sir.
page· 94

Witness leaves the stand.
page 95}

E. E. KISER,
Recalled:
DIRECT EXAMINATION.

By Mr. Wharton:
Q. Do you know Mr. E. H. Mundy who operates a filling station between Elkton and the top of the mountain along Swift
Runf
A. Yes, sir.
. Q. Did you have occasion along about Saturday, the 7th of
October, to talk to Mr. Mundy about when Wing·field had been
by his filling station Y
A. Yes, sir.
Q. At that time did he know which day Mr. Wingfield had
stopped!
A. His son runs the place there, but they were arguin~
between them what day it was ; they were not sure.
Q. What da.y did Mr. E. H. Mundy think it wasY
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A. He thought it was 1,Vednesday and they were arguing
over Tuesday and Wednesday, and I left under the impression he did not know which dav it was.
Q:. E. H. Mundy thought it was on Wednesday?
A. Yes, sir, that was the argument.
Witness leaves the stand.
Mr. Miller: Defendant rests his case.
page 96 } REBUTTAL TESTIMONY FOR THE COMMONWEALTH.

MRS. THELMA: LUCAS,
Recalled:
DIRECT EXAMINATION.
By Mr. Earman:
Q. Did you notice when Wingfield left your place of business on October 3rd in which direetion he was headed forin the direction of Elkton or Shenandoah Y
A. He went in the direction of Elkton; he came from towards Shenandoah; that is the way he came in.
Q. In order to clear up one point here, you said on Friday,
September 29th, while Wingfield was in the store talking
to your father-in-law that you went to the store and made
certain purchases of groceries and paid for themMr. Miller: The question is objected to. I do not think
counsel has a. right to ask her about something she· has already testified to. If he has omitted to ask her something,
that is another matter; but I do not think he can call her
back to repeat what she has testified to.
_The Court: The objection is overruled.
Mr. Miller: Defendant, by counsel, excepts to the ruling
of the Court for the same reasons stated in the objection.
A. That is correct and I had to ask Mr. Wingfield to move
from the scales in order to pull the drawer out and put the
money in.
Witness leaves the stand.
Mr. Earman: The Commonwealth rests its case.
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page 97 ~ COMMONWEALTH'S EXHIBIT NO. 1.

u.

(!.

A

page 98

~

ATTEST, this the 8th day of December, 1939,
to Defendant's Certificate No. 1, the same having·
been tendered to the Undersigned on the 8th day of December, 1939, after notice to the Commonwealth's Attorney, as
.required. by law.

H. W. BERTRAM,
,Judge of the Circuit Court of
Rockingham County.
page 99 ;~

CERTI:F1ICATE NO. 2.

The following instructions, Nos. 1, 3, 6 and 7, were granted
at the request of the Defendant, over the objection of the
Commonwealth's Attorney in the case of Nos. 1, and were
all of the instructions which were granted at the trial of this
case, at the October term, 1939, of this Court.
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page 100} DEFENDANT'S INSTRUCTION NO. 1.
The Court instructs the jury that the accused is presumed
to be innocent until his guilt has_ been proven beyond areasonable doubt, and the burden of p1·oof of. guilt is upon the
Commonwealth ; and this burden continues throughout the
trial and never shifts ; a.nd the presumption of innocence is
so strong, that not only is the accused entitled to the benefit
of it, but, if the case is a doubtful one, the presumption is
sufficient to turn the scale in his favor.
page 101 } DEFENDANT'S INSTRUCTION NO. 3.
The Court further instructs the jury that where a fact is
equally susceptible of two interpretations, one of which is
consistent with the interpretation of the accused, the jury will
not arbitrarily adopt the interpretation which incriminates
the accused; and the failure of the Commonwealth to point
out, or the defendant to name the guilty party, is not allowed
to prejudice the presumption of innocence in favor of the
defendant.
page 102 } DEFENDANT'S INSTRUCTION NO. 6.
The Court further instructs the jury, that circumstances
of suspicion alone, however grave and serious, can never
warrant a jury in returning a verdict of guilty.
page 103 } DEFENDANT'S INSTRUCTION NO. 7.

The Court. further instructs the jury, that the failure of
the evid'ence to disclose any other criminal agent than the
accused is not. a circumstance which may be considered by the
jury in determining whether or not the defendant was g-uilty
of the crime wl1erewith he is charged.
ATTEST, this 8 day of December) 1939, to Defendant's
Cert.i:fica.tc No. 2, tl1e same having been tendered to the undersigned on the 8 da.y of December, 1939, after notice to the
Commonwealth's Attorney, as required by law.

H. W. BERTRAM,
,Tudge of the Circuit Court of

Rockingham County, Virginia.
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page 104 }'

,OERTIFICATE NO. 3.

The follo_wing instructions, numbered 2, 4, 9, 10 and 11,
were offered-OJ) behalf of the defendant, but were refused by
the Court at the trial of this case at the October term, 1939,
of this Court, and to the refusal of the Court to give the said
instructions, the defendant excepted, upon the grounds indicated herein after each instruction.
page 105} DEFENDANT'S INSTRUCTION NO. 2.
The Court further instructs the j1.1ry that it is not sufficient
that the evidence in this case creates a suspicion or probability
of guilt; but _it must go further and exclude every reasonable
hypothesi~ except that of guilt.
The Court: The instruction is refused because it is practically a repetition of No. 1.
Mr. Miller: Counsel for defendant excepts to the refusal
of the Court to grant Instruction No. 2 tendered by the defendant, because the instruction enunciates a sound propo. sition of law when applied to the evidence in this car.;e.
page 106} DEFENDANT'S INSTRUCTION NO. 4.
The Court further instructs the jury that the presumption
of innocence is a continuing one and step by step keeps pace
with the progress of the- case, to be balanced against evidence of guilt throughout the trial. Its protective covering
is not stripped away until the jury, evidenced by its verdict,
has reached the conclusion that guilt has been established.
· The burden ~s continuous, and can never be imposed upon
the accused, although the evidence may shift from one side
to the other, to meet the varying exigencies of the trial. This
presumption attends an accused person at every stage of
the trial until his conviction, and the prosecuting attorney
,should respect that presumption..
The .Court: The instruction is refused because it is a
repetition of No. 1.
Mr. Miller : Counsel for the defendant excepts to the action of the Court in refusing to grant Instruction No. 4, tendered by counsel for the defendant, on the ground that the
instruction enunciates a sound proposition or principle of
law when applied to the evidence in this case._
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page .107 ~ DEFENDANT'S INSTRUCTION NO. 9.
The Court further instructs the jury that the defendant
in this case comes to trial presumed to be an innocent man,
and the burden is upon the Commonwealth to show that he is
not an innocent man but a guilty man, and if the Commonwealth fails to satisfy you, the jury, in this respect then yon
will acquit the defendant.
The Court: The in~truction is refused because it is covered by another instruction.
.
Mr. Miller: Counsel for the defendant except to the action of the Court. in refusing· to gTant Instruction No·. 9 tendered by .counsel for the defendant, on the ground that the instruction enunciates a sound proposition or principle of law
when applied to the evid~nce in this case.
page 108 ~ DEFENDANT'S EXHIBIT NO. 10.
The Court instructs the jury that the ace.used, W. L. Wingfield, is a competent witness in his own behalf, and that you
should weigh and consider his evidence in the same manner
as you weigh and consider the evidence of the other witnesses
in the case.
The Court: The instruction is refused because it is covered by another instruction.
Mr. Miller: Counsel for the defendant except to the action of the Court in refusing to grant Instruction No. 10 tendered by the Defend.ant, on the ground that the instruction
enunciates a sound proposition or principle of law when applied to the evidence in tI1is case.
page 109·

~

DE:F'ENDANT'S INSTRUCTION NO. 11.

The Court instructs the jury that the law presumes the
prisoner innocent until he is clearly and conclusively proved
gu]ty beyond all reasonable doubt; and if there is in the
. minds of the jury any reasonable doubt of the defendant's
guilt, the law makes it their duty to find him not guilty;
and even if there is suspicion or probability of his guilt,
however, strong, such suspicion or probability may be, it is
not sufficient, even though the greater weight or preponderance of evidence supports the charge in the indictment, nor,
upon the doctrine of chances· it were more probable that the
defendant is guilty; but, to warrant his conviction, his guilt

Supreme Court of Appeals of Virginia.

90

must be proved so clearly and conclusively for the policy of
our law deems it better that many guilty persons should
escape rather than one innocent person should be convicte4.
The Court: The instruction is refused because it is covered by another instruction.
Mr. Miller: Counsel for the defendant except to the action of th.e Court in refusing to grant Instruction No. lo tendered by the Defendant, on the ground that the instruction
enunciates a sound proposition or principle of law when applied to the evidence in this case.
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ATTEST, this the 8 day of December, 1939, to
Defendant's Certificate No. 3, the same having
been t'endered to the undersigned on the 8 da:y of December,
1939,. after notice to the Commonwealth's Attorney, as required by law.
H. W. BERTRAM,
Judge of the Circuit Court of
Rockingham County, Virginia.
page

111 ~

CERTIFLOATE NO. 4.

After argument bv counsel, the jury retired to consider
their verdict; and, after comlideration, returned to the Courtroom and delivered the following verdict:
"We, the jury, find the accused, W. L. "Wingfield, guilty
of grand larceny, as charged in the indictment, and fix his
punishment at one year in the penitentiary.

D. HOWARD SHULL, ·Foreman."
Whei·eupon, Mr. Miller, of counsel for the defendant, made
the following Motion:
'' Defendant, by counsel, moves the Court to set aside the
. verdict of the jury and grant him a new trial, upon the
ground that the verdict_ is contrary to the· law and the evidence, and upon the further ground of the refusal of the
Con.rt to: grant certain instructions asked for by the Defendant.''
The Court overruled the Motion, and defendant, by counsel, excepted to the action of the Court in overruling the Mo. tion, upon the grounds set forth in the Motion.
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ATTEST: This the 8 day of December, 1939, to Defendant's Certificate No. 4, the same having been tendered to
the undersigned on the 8 dav of December, 1939, ·after notice
to the Commonwealth's Attorney, as required by law.

H. W. BERTRAM,
Judge of the Circuit Court of
Roekingham County, Virginia.
page 112 } Virginia :
In the Clerk's Office of the Circuit Court of Rockingham
,County.
Commonwealth of Virgi~
v.
W. L. Wingfield
NOTICE.
To D. W. Earman, Commonwealth Attorney of Rockingham
County:
TAKE NOTICE that I will on Thursday, the 8th day of
December, 1939, at his office in the City Hall Building, Ha~risonburg, Virginia, present to Judge H. W. Bertrani. certificates of exception for signature in the case of Commonwealth of Virginia v. W. L. Wingfield.
BURNETT MILLER, SR. & W. W. WHARTON,
'
Attorney for W. L. Wingfield.
Legal and· timely service accepted 12/8/39.
D. W. EARMAN, Com. Atty.
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I hereby certify that D. W; Earman, Commonwealth Attorney of Rockingham County, appeared
before me this 8th day of December, 1939, when certificates
of exception were signed by me.
Teste: this 8th day of December, 1939.
H. W. BERTRAM, Judge.
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I hereby certify that the Certificates of Exception were forthwith presented to me and filed
on the day.. said ~xceptions were signed.
,J. ROBERT SWITZER,
Clerk of the Circuit Court of Rockingham County, Virginia.

page 115 } Virginia :
In the Clerk's Office of the Circuit Court of Rockingham
County.
I, J. Robert .Switzer, Clerk of the Circuit Court of Rockingham County, Virginia, do hereby certify that the foregoing is a true and correct transcript and copy of the record
in the case of Commonwealth of Virginia v. W. L. Wingfield
recently pending and decided in this court;
And I further certify that D. W. Earman, Commonwealth
Attorney of Rockingham ,County, was notified of the time and
place that counsel for defendant would apply for a copy of
the record;
And I further certify that D. W. Earman, Commonwealth
Attorney for Rockingham County, was duly notified of the
time and place that certificates of exception would be presented to the Judge of the Circuit Court of Rockingham
County, Virginia, for signature.
Given und~r my hand this 8th day of December, 1939.

,J. ROBERT SWITZER,
10lerk of the Circuit Court of Rockingham County, Virginia .
.A Oopy-Teste:

M. B. WATTS, C. C.
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