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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6248

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 13th day of October, 1965.
C. C. PEYTON, SUPERINTENDENT OF THE
VIRGINIA STATE PENITENTIARY,
Plaintiff in error,

agai-n;st
JESSIE J. ELLYSON,

Defendant in error.

From the Circuit Court of Prince William County
Paul E. Brown, Judge

Upon the petition of C. C. Peyton, Superintendent of the
Virginia State Penitentiary, a writ of error is awarded him to
a judgment rendered by the Circuit Court of Prince William
County on the 8th day of March, 1965, in a certain proceeding
then therein depending wherein Jessie J. Ellyson was plaintiff
and the petitioner was defendant; no bond being required.
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TO THE SHERIFF OR ANY SPECIAL POLICEMAN OF
SAID COUNTY, OR TO ANY STATE POLICE OFFICER, GREETING:
WHEREAS, Complaint has been made ·on oath to me, the ,undersigned Justice Peace for the County aforesaid, on the
information of Tpr. J. C. Dillow Jr that on the 20 day of July,
1962, in the County aforesaid, Jessie Junior Ellyson did unlawfully feloniously, and with force, holdup and rob Gordon F
Mayhugh of U. S. Currency in excess of $100.00. These are
therefore in the name of the Commonwealth, to command you
forthwith to apprehend and bring before the Prince William
County Court the body of said Jessie J. Ellyson at Manass~s,
Virginia, on the 27 day of July, 1962, at 10 o'clock A.M. to answ·er the said complaint, and to be further dealt with according
to law. And you are also directed to summon- to th~n and
there testify as witnesses for the Commonwealth. And 'have
then and there this warrant, ~ith your return thereon.
Given under my hand this 21 day of July, 1962
J.M.BARBEE
Justice Peace for Prince William County, Virginia
#7230
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Filed Nov. 25, 1964
LEDA S. THOMAS, Clerk
ANSWER
Now comes the respondent, by counsel,. and in conformity
W!th the order of this Court, :files his answer and says:
' 1.

bn July 21, 1962, a warrant was issued against the peti-
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tioner charging him with the crime of Robbery. (see Exhibit I
-·Certified Copy of Warrant).
2. On October 12, 1962, the petitioner appeared before the
'Circuit Court of Prince William County and it being ascertained that he had no attorney to represent him, the Court duly
appointed Percy Thornton, Jr., to represent the petitioner
in his case before the Court: Whereupon, after consultation
with his attorney, the petitioner ·elected to waive the Gr.and
Jury and did so in accordance with the statute by executing- a
signed waiver of indictment by the Grand Jury and expressing
his desire to be tried on the warrant. (see Exhibit II-Certified
Copy of Waive~).
_
3. ·on October 12, 1962, the petitioner having appeared before the Circuit. Court· of Prince William County and having
had Percy Thornton, Jr., appointed to represent him, and
·after consultation with his attorney, was arraigned, pled guilty
to the crime as charged in the warrant, was tried by the Court·
and convicted of the crime of Robbery. (see\ Exhibit ill-.
Certificated Copy of Court Order).
'
page 12 } . 4. On November 9, 1962, the petitioner again
appeared before the Circuit Court of Prince William County accompanied by his attorney and was present
when the pre-sentence report, ordered by the Court to be
· filed in this case, was presented for the consideration of the
Court. (see Exhibit IV-Certi:fied Copy of Pre-sentence Re. port).
5. On November 9, 1962, after having heard the presentation of the pre-sentence report by. the probation officer for
the Court and after having been given an opportunity to offe:r
further evidence in his behalf, the petitioner was sentenced by
the Oourt to serve a .term of twelve (12) years in the Virginia
State Penitentiary U:pon his conviction for the crime of Robbery
which sentence the petitioner is currently serving. (see Exhibit
V-Certi:fied Copy of Court Order).
6. Respondent states that he is presently detaining peti. ·tioner pursuant to the above-mentioned Court Order and f'!lrther states that no constitutional rights of the petitioner were
·violated prior to or during the course of his trial.
7. Respond,ent ~enies any allegations which are not expressly
admitted herein.
·
·
.
· ·
·

J ·

Wherefore, respondent respectfully prays that the petition
for a writ of habeas corpus
. .
. be denied and dismissed." .

/
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C. C. PEYTON, Superintendent of
the Virginia State Penitentiary
By: W. LUKE WITT
Counsel
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EXHIBIT I
Commonwealth of Virginia, County of Prince William, To-Wit:
To the Sheriff or any special Policeman of said county, or to
any State Police Officer, Greeting:
WHEREAS, Complaint has been made on oath to me, the .
undersigned Justice Peace for the County aforesaid, on the
information of Tpr. J. C. Dillow Jr that on the 20 day of July,
1962, in the County aforesaid, Jessie Junior Ellyson did unlawfully feloniously, and with force, holdup and :t2]} Gordon F v
Mayhugh of U. S. Currency lllexcess=Qf $100.00-These are
therefore in the name of the Commonwealth, to command you
forthwith to apprehend and bring before the Prince William
County Court the body of said.Jessie J. Ellyson at Manassas,
Virginia, ·on the 27 day of July, 1962, at 10 o'clok A.M. to answer said complaint; and to be further dealth with according to
law. And you are also directed to summon- to then and there
testify as witnesses for the Commonwealth. And have then and
there this warrant, with your return thereon.
Given under my hand this 21 day of July, 1962
J. M. BARBEE
Justice Peace for Prince William County, Virginia.
#7230
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EXHIBIT II
WAIVER OF PRESENTMENT OF GRAND JURY

t, Jesse Jr Ellyson, the defendant charged in the warrant
attached hereto -being now before the Circuit Court .of .Prince

. C. C. P~yton~ Superintendent of the
Virginia State Penitentiary v. Jessie J. Ellyson
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Wil.H:am County, Virginia, do hereby w~ve presentment of the
charge set forth in the attached warrant to the Grand Jury of
Prince William County, Virginia, and do hereby agree to be
tried on the warrant as such.
Given under my hand this 12th day of October, 1962
JESSE JR ELLYSON
A COPY-TESTE.:
LEDA S. THOMAS,. Clerk
By: L. E. ATHEY
Deputy Clerk
10/12J62 Percy Thornton appointed as atty
Gra;nd Jury waived
Plea of Guilty
Referred to P.O.
Con 't to 11/9J62-PEB
page 17 }
EXHIBIT ill

VIRGINIA:
In the Circuit Court of Prince William County
COMMONWEALTH OF VffiGINIA
VS

JESSIE JUNIOR ELLYSON

FELONY
#2230

This 12th day of October, 1962, came the Attorney for the
. Commonwealth and Jessie Junior Ellyson, who stands charged
bar
in a: warrant with a felony, to-wit: Robbery, was led to
of the Court in the custody of the Deputy Sheriff. And it appearing to the Court that .the aecused is not represented by
counsel, the court before accepting any plea of the accused, doth
appoint Percy Thornton, Jr., an able and experienced attorney
at law practicing before the bar· of this Court to defend him. ·
Whereupon the accused was advised by. the Court of his ·
right to be indicted by a grand jury for the charge contained

the
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against him in the warrant, and the accused after consultation
with his duly appointed counsel, in open court and in writing
signed by him, waived an indictment by the grand jury and
agreed to be tried on the charge contained in the warrant, which
waiver, in writing, signed by the accused as afore~aid is ordered
to be filed.
Whereupon, the accused was arraigned and after private
consultation with his duly appointed counsel, and in the presence of his counsel and after having been advised by the
Court as to the meaning of a plea of guilty, did plead guilty to
the charge in the warrant, which said plea was entered in person. And the Court being of the opinion that the accused fully
understood the nature and effect of his plea proceeded to·
hear and determine the case without the intervention of a jury
as provided by law, and having heard the evidence, doth find
the accused guilty of robbery as charged in the warpage 18 ) rant, but before fixing punishment or imposing
· sentence, the court doth direct the Probation Officer of this Court to thoroughly investigate and report to
this Court as provided by law on the 9th day of November, 1962,
at 10 :00 A. M., to which time this case is continued.
And the accused is remanded to jail.
Entered this 26th day of October, 1962.
PAUL E. BROWN
Judge
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PRE-SENTENCE INVESTIGATION
DISTRICT 10
Prince William County Circuit Court
DUE: November 9,1962
NAME: JESSIE JUNIOR ELLYSON
Nickname : "Jessie"
ADDRESS: General Delivery
Centerville
Virginia

C. C. Peyton, Superintendent of the
Virginia State Penitentiary v. Je,ssie J. Ellyson
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AGE: 24 (born 10-19-38)
SEX: Male .
RACE: White
MARITAL STATUS: Single
DEPENDENTS: None
CITIZENSHIP: United States
DETAINERS:
U.S. Parole Violator Warrant
Fauquier County, Virginia (forgery)
OFFENSE: Armed Robbery
Case No. 2230
PLEA: Guilty
DEFENSE ATTORNEY:
Mr. Percy Thornton
( Court-appoinnted)
PROSECUTING ATTORNEY:
Mr. H. Selwyn Smith
JUDGE:
CO-DEFENDANTS: John Slaga
Thomas Dawson
Mary Dawson
OFFENSE:
On October 12, 1962 the above-named subject appeared
before the Honorable Paul E. Brown in the Prince William
County Circuit Court whereupon he waived Grand Jury action
and pled guilty to the charge of Armed Robbery, to-wit: that
he feloniously and with force did hold up and rob Gordon F.
Mayhugh of Nokesville, Virginia of U. S. currency in excess
of $100.00. Upon his plea of guilty and recommendation of defense counsel, the case was referred for a pre-sentence investigation and report.
The circumstances of the offenses are as follows :
On July 20, 1962, at approximately 10:05 p.m., the State ·
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Police received a call from Mr. Gordon Mayhugh, proprietor Of.·_.
Mayhugh's Store in Greenwich, near Nokesville, Virginia, that •
he had been robbed by two men. Trooper Dillow, the investigator on the case, talked with Mr. Mayhugh. Mr. Mayhugh·statedh~
was about to close the store and two men who .had been sitting
in a car for sometime beside the service station and store, came
into the store. One of the men stuck a gpn in his ribs and ordered
him to open the cash·register (this man laterturned'oril·f0"6e ·
~Ol'~soi!r:·Tli.e'other man closed the door of the
store and he orere<fMr. Mayhugh to open the cash register
which Mayhugh did. Then the other man (Slaga) took Mr.
Mayhugh to the back room and asked him were the safe was. Mr.
Mayhugh told him he had no safe, however, it was covered up
with boxes in the back room. Slaga brought him back ·into the
v · store from the back room and Mayhugh stated to the police
later that John Slaga struck him on the left ear and temple with
a pistol which required medical treatment. Then Slaga returned ·
with Mayhugh to the back room and since it was dark Mr. May·
hugh ran out of the back door of the store.
page 21 ]
Subsequently Gail Mayhugh and Kay Kline were .
going into the store when Dawson attempted to keep
them from going in by talking to them. Slaga and Ellyson ran
out of the store, both got into the car along with Dawson and
his wife. Ellyson was driving the car, and as. they were coming .
to Route 215 they were picked up by The Plaines policeman, Mr.
Turner. He stopped them and questioned them and Ellyson
struck Mr. Turner in the mouth with his fist and escaped into
the woods. Mr. Turner shot at him but missed, however, heap- ..
prehended Slaga and the Dawsons and they were turned over·to ·_.
the State Police.
·
-~ The money taken from the rob~ery_}!~ aboll._t_.$!~.00~_ Mr. _
Mayiiugh told "TroopefDittow he1iaillive, tens ana twenties and ·
eighteen one dollar bills and an undetermined amount of
change ..
- It should be noted that at the time of the apprehension .of ..
John Slaga and the Dawsons; ~ had in his possession a
Russion built sub-machine gun. He also had a single shot ~22
caliber rifle and a. 38 caliber pistol and some tools. The rifle,
tools and the sub-machine gun were stolen from Claybolirne 's
Amoco Station on July 17th in Prince William County, Vir~
ginia. The charge of having in possession a suh:~
was dropped because it didn't comply with fhe'State statute~ \
which requires that the barrel be .31 of an inch and the barrel
was only .30. of an inch, according to Sec. 18.1-258, Article 3 of .
the Uniform Machine Gun Act of the Virginia Code.
The subject, Ellyson, was later arrest by Sheriff Shumate. who

-C. C. Peyton, Superintendent of the
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apprehended him at the home of his sister in Manassas Park,
Virginia.
The subject is a Federal parole violator. A parole violator
warrant has been issued against him to show cause why his
parole should not be revoked. Subject was sentenced under the
Youth Correction Act of the Federal Code and has about twenty_
months left on his sentence to serve if his parole is revoked.
SUBJECT'S VERSION:
Subject made the following statement:
''Thomas and Mary Dawson and I was enroute to San Diego,
Calif., when in Nevada John Slaga was hitch hiking. I stopped·
and picked him up. We got to be pr.etty friendly, he had a car
in San Francisco, Calit. We sold the 1950 Ford we had and got
his 1953, he said he would take us around to find work. I founqa job picking apricots on a farm for $1.00 hour. No one else
could find work. I_!old John a~o'!_lt¥ayhugh 's ~t2:re in,Yirgini_!,_
h~~:wantec! to CO!lle ¥~I:f!>JI1J, lie same woUld write checks to

. ~et_ h~je,. s~ ·'!~J~TI~ QlJlif.,.wb.e~i!e go-n<>-v.~~;~obn. an<rr:~~J.tt-,
mto _a gtt§! station, to get tooTsto work ontlie cars With, m plain
site in the corner I seen a machine gun and a .22 cal. rifle. We got
them and some tools. That day we went hunting and John killed
a groundhog. We cooked it over an open fire and got some beer
to go with it. We dra~ beer most of the day and that night we
pulled up to Mayhugh's store .. John and I got out and went in.
John walked over to Mr. Mayhugh and ordered him to the back
room. I locked the front door, and turned out the
page 22 J lights and went to the cash register and got the
money out. John brought Mr. Mayhugh back out
to the store and told me that there was no safe there. That is
when Mayhugh ran out the back door. John and I ran out the
front door and got in the car_:_Mayhugh threw something at us.
I was. driving. We went from there to Marshal, Va. where a cop
pulled us over. He searched the car and found 2 guns. He told
the other cop to put the handcuffs o:i:dhe driver. He put handcuffs on Thomas Dawson and John Slaga and when they tried
to put handcuffs on me I hit the cop and ran. He shot at me, I
don't know how many times, bu:t I got away. I stayed in the
woods 2 nights and 2 days, my left leg was busted up and was
so stiff I couldn't hardly walk. After leaving the woods I went to
Richmond and from there to D.C. and then to Calif. where I
found work aild stayed there until I came back to Va. in October
1962 and turned myself· in.''
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Subject indicated to the undersigned that he had hit the policeman, Mr. Turner, who stopped him on the highway. He also
stated that the guns used for the robbery belonged to his codefendant, John Slaga. The money obtained from the robbery
was spent by him. When asked as to why he committed the
offense, he related he doesn't know why he robbed Mayhugh's
store. He, however, admits his guilt to the offense and again
emphatically stated that he never assaulted Mr. Mayhugh.
PRIOR RECORD:
The subject has an FBI record and number which is
C. The following charges are listed:
SPol West Branch
Mich.
SO Saginw, Mich.
USM Alexandria, Va.

# 610 039

5-24-57B&EAWOL
5-29-57 AWOL
4-4-58 ITSMV

TOT Army Auth.
Rei. to MP's
Sent. to indefinite
term
PD Daytona Beach, Fla. 5-11-62-Leaving $75 and 30 days
an accident
SO Mason City, Iowa
6-29-52-Inves.
Released
check charges

On or about August 8, 1957 the subject and another youth,
Jerry Glenn Oakes, stole an automobile at Clarksburg, W. Virginia and transported it back to Fairfax County, Virginia where
they were apprehended. Subject was AWOL from the military
service at the time the offense occurred and he was taken into
custody by the federal authorities after he served a sentence
in a military stockade. Subject was sentenced in the U.S. District Court in Alexandria, Virginia on May 5, 1958 to an indeterminate term under the Youth Correction Act, Sec. 501 OB.
Subject was paroled from the Federal Reformatory at Chillicothe, Ohio on July 6, 1959. Expiration date of his parole is May
4, 1964. The subject's adjustment on parole was minimal. Srtrprisingly enough he did not get into any criminal activity during his parole until the commission of the present
page 23 J offense. Jt, appears, however, that the subject's
main difficulty while on parole was his failure to
follow the instructions and· advice of his parole advisor.
Juvenile:
Subject was committed to the Department of Welfare and In-

C. C. Peyton, Superintendent of the
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stitutions on October 7, 1954from the Fairfax County Juvenile
Court because he was a delinquent minor. The charges involved
truancy, stealing, breaking into a school and difficulty makingan adjustment with any foster homes or relatives with whom he
had lived, and other evidence of anti-social behavior. He then
was released from the study home.on October 6, 1955 to the
jurisdiction and care of the Prince William County Welfare
Dept. and he was discharged officially from the terms of his
commitment on December 6, 195·6.
FAMILY IDSTORY:
The subject was born on October 19, 1938 in Sinclair, West
Virginia. His father's name was Alvin Buell Ellyson and the
mother's name was Nora Gay Cole. The subject was the second
of three children born to this marriage.
When subject was about two years old his parents moved from
West Virginia to the v:icinity of Lorton, Virginia where the
father obtained a job as a guard at the Lorton Reformatory.
In 1944 when subject was four years old, the father left his job
at Lorton and went back to West Virginia. It seems that a concurrent reason for his leaving was the fact that his wife -was
carrying on an affair with his brother. The father then decided
to take the subject and his two sisters with him to West Virginia where they lived with the father and other relatives until
the father's death in 1948 of a heart condition. The subject and
two sisters, however, were returned to the mother by the West
Virginia Welfare Department because the relatives were ·;not
able to care for them. The mother, however, was carrying on a
relationship with one Tony Nick Lopsis. She eventually married
Mr. Lopsis and had three children by him.
In 1951, when the family was living at Gainesville, Virginia,
the Welfare Department received complaints that the children
were being neglected by the mother and they were a nuisance to
the neighborhood. The case against the mother was dismissed,
however, after subsequent complaints an investigation was
made by the Fairfax County Welfare authorities and on February 21, 1952 the children were made wards of the court and
the six children were ultimately removed from the home and
placed in foster homes. Between 1952 and 1953 subject ran away
from foster homes and exhibited a pattern of extreme aggressive-and hostile behavior. Subject, however, always returned
to his mother's home after running away from the foster
homes. He was subsequently allowed to live with his mother
under the supervision of the Department of Public Welfare.

·1~
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The subject could not get along with his stepfather, 1\(r•.
Lopsis. He left home and went to West Virginia and he also had ·
difficulty there in getting along with his relatives so he returned
home and again trouble started with his stepfather. The step;.
. father also claimed that subject had taken several hundred
1 dollars from him, that subject was disobedient, he wouldn't
go to school, refused to help around the house. The. subject·
ran away, was ultimately taken into custody in West Virgin~
was returned to Fairfax County where he was committed to
the Department of Welfare and Institutions on October 5,
1954, by the Fairfax Juvenile Court.
page 24 }
After his release from the study home he went to
work on a farm and worked around from job to job
and finally went into the Army in 1957. He was released ·in
1958 and he was sent to the Federal Reformatory after bemg
sentenced in the U.S. District Court for the Dyer Act. He was
released on parole July 7, 1959. His employment was very erratic. In April of-this year the subject absconded from parole,
going to Florida, then to California, then he returned to Virginia where he became involved in the present offense with his
co-defendant. After making one more trip to Florida and to
California, he was apprehended at his sister's home in :Manassas Park upon his return.
·
The records on the subject's family are quite extensive, with
the .Welfare Departments and other agencies. The subject is a
product of a very unstable environment and his sibs are also
known to the social agencies in the coiDJilunity.
HOME AND NEIGHBORHOOD:
Subject relates that any place he hangs his hat he calls home.
As indicated under family history, the subject has lived-in Fairfax, Prince William County, as well as West Virginia. His
mother resides in Centerville in an old wood frame house.
EDUCATION:
I

\

Subject last attended the Gainesville School, Gainesville, '
Virginia where he completed five grades. In school the ·subject
was a truancy problem, abusive and hostile towards his principal. He threatened to kill him and also do damage t~ the school.
In 1954 he was permitted to quit school in order to go to work.
Subject had no additional educational training. He is of average
intellect.

.
C. C. Peyto,n, Superintendent of the
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RELIGION:
Subj"ect has no religious preference. His mother is a member
of the Jehovah Witnesses Sect.
INTERESTS & ACTIVITIES:
The subject's primary interest is automobiles. In fact, he
owns four of them. His outstanding skill is that of auto mechanics. He has been doing this for about four or five years.
HEALTH:
Subject is in good health. There seems to be no history of use of
drugs or ever having venereal disease.
Physical, mental and emoPional handicaps:

Subject has had several .psychological examinations as a
juvenile and an adult. According to a summary of the tests, it
appears that subject is an unstable youth who sees himself as
an outcast ai:td a reject. Subject feels that he really doesn't
belong anyplace and has no worthwhile ties with anyone. He sees little or no purpose in life and is motivated almost entirely
by impulse of the moment. Subject rationalizes .his shortcomings. and seems to blame others for his plight . and displays
very poor insight and judgment. He seems to have little or no
capacity to form any kind of meaningfvl relationships with
people and is suspicious and hostile of those in authority.
page 25 )

EMPLOYMENT:

Social Security Number 226 46 9468.
· According to the subject, he relates he has always had difficulty finding jobs because of the fact that he is on parole, and
that his reputation is bad and people won't hire him. He related
he got fed up and in March of this year he took off .for Florida,
thtm went to California with the Dawsons where they met Slaga.
They returned here and became involved in the present offense.
After making his escape from the policeman he went back to
Florida, then to California and returned to Virginia where he
was apprehended.

..
14

Supreme Court of Appe·als of Virgli.nia

Subject claims to have worked in the following

places~

October 1962-two days for Sacalenti Inn, Oceanside, California, as a kitchen man for $1.50 per hour.
August-September 1962-Wallace Brothers, Oceanside, ·
California, mechanic, $1.35 per hour.
July-August 1962-one week-Auto Clinic, Enscindias,
California. He was a mechanic and -earned $1.25 per hour.
March 19·62-ahout three weeks-Roger's Restaurant, Daytona Beach, Florida. He was a dishwasher· and earned $1.00
per hour.
April 1962-Sammy Snead's Golf Course, Daytona Beach,
Florida. He was a laborer and earned $1.25 an hour.
May 1962-two weeks, Oceola Wrecking Company, Daytona
Beach, Florida. He was a laborer and earned $1.00 per hour.
While the subject was on parole he worked primarily as a
farm hand, he has been self-employed doing carpenter work,
however, he was more unemployed than he was employed.
He quit most of his jobs for some reason or another.
MILITARY HISTORY:
Subject went into the Army on February 7, 1957. He was
given an administrative Discharge, a general under honorable
conditions, on April4, 1958. His serial number is RA 13606151.
While in the service the subject was AWOL on two different
occasions and he had lost 284 days good time.
According to the institutional records from the Federal Reformatory, subject had enlisted and he was promised training
as a diesel engineer. However, he said he was sent to Fort Benning, Georgia for advanced infantry training after completing
basic training. Subject was extremely dissatisfied and after
being at Fort Benning a short period of time he went AWOL,
and was appreliended in Michigan. He was given a special courts
martial and received six months at hard labor and forfeiture
of two-thirds of his pay for six months. The six months sentence
was then suspended and he was transferred to Fort Jackson,
South Carolina. However, while enroute he went AWOL and
became involved in a federal offense, Dyer Act (stolen car).
After he was apprehended on the AWOL offense, he escaped
from the stockade and was later apprehended. He
page 26 ] was then given another special courts martial resulting in six months' confinement in the stockade.
He was then dismissed from the service upon completion of
his sentence and turned over to federal authorities.
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RESOURCES:
As indicated previously, under interests and activities, the
subject owns four cars.
LIABILITIES:
Subject states he owes Mr. Robert N. Smallwood of Pender
·$262,00 for a personal loan and he owes $100 to Mr. Lacy McGee
of 17•1 Holden Street, Manassas Park.
SUMMARY AND EVALUATION:
Subject is a twenty-four year old single, white male of comparatively average intellect who is a recidivist. He is a federal
parole violator with a warrant outstanding against him for
. same. It appears that subject has had a long delinquent history,
his record indicates commitments to juvenile institutions and
commitment under the Youth Authority Act as an adult.
Subject has had a modicum amount of schooling. His employment record indicates a high degree of instability in holding
·
a .job and securing a job.
It appears that the subject is a product of a very unstable
home environment resulting in his being placed in several foster
homes. It should be noted also that several social agencies have
worked with subject and apparently he could have straightened
out but the subject, without any question, is his own worst
enemy. He is quite impulsive which seems to affect his judgment
. and insight. Furthermore, he has a strong tendency to rationalize his short-comings by blaming others and he also indicated
he hasn't had much of a chance because of his past criminal
record and being on parole, etc.
· In view of the over-all situation, there appears to be very little
that can be done for the subject. His present offense is extremely
serious and there appars to be no extenuating or mitigating circumstances contributable to it. It seems that the subject would
best benefit from further corrective treatment in an institutional settin..g. His behavior thus far has proved that he is not
ready to live in a law-abiding society even under supervision.
Accordingly, the following recommendation is . respectfully
made to the court :
RECOMMENDATION:
PROBATION IS NOT RECOMMENDED.

16

Supreme Cou.rt of. Appeals ofVirginia
A. C. GAUDIO
. Chief Parole Officer

ACG:fg
A COPY-TESTE:
LEDA S. THOMAS, Clerk
By L. E. ATHEY
· Deputy Clerk
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EXHIBIT V
In The Circuit Court of Prince William County
COMMONWEALTH OF VIRGINIA
vs

FELONY

#2230

JESSIE JUNIOR ELLYSON
This 9th day of November, 1962, came the Attorney for the
Commonwealth and Jessie Junior Ellyson, who stands charged
in a warrant with a felony, to-wit: Armed Robbery appeared
in court in the custody of a Deputy Sheriff and came also Percy
Thornton, Jr., attorney appointed by the court to advise and
defend the accused.
And the probation officer of this court to whom this case had
been previously referred for investigation, appeared in open ·
court, with a written report, which report he presented to the
court in open court, in the presence of the accused who was fully
advised of the contents of the report and a copy of said report
was also delivered to counsel for the accused.
Thereupon the accused and his counsel were given the right to
cross-examine the probation officer as to any matters contained in the said report and to present any additiqnal facts bearing upon the matter as he desired to present. The report of the
Probation Officer is hereby filed as a part of the record of
this case.
.
Whereupon the court taking into consideration all of the evidence in the case, the report of the Probation cffficer, the matters brought out on cross-examination of the probation officer,
and such additional facts as were presented by the accused,
doth ascertain and fix the punishment of the accused to be
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twelve (12) years confinement in the penitentiary of this state.
And it being demanded of the accused if anypage 28 }_ thing for himself he had or knew to say why judgment should not be pronounced against him ac.
cording to law, and nothing being offered or alleged in delay
of judgment, it is accordingly the judgment of this Court that
the said Jessie Junior Ellyson be and he is hereby sentenced to
confinement in the Penitentiary of_ this Commonwealth for the
term of twelve (12) years, the period by the court ascertained
as aforesaid.
·
And· it is further ordered that as soon as possible after the
entry of this order the prisoner be removed and safely conveyed according to the law from the jail of this Court to tb.!"
said Penitentiary, therein to be kept, confined and treated in
the manner provided by law.
The Court further certifies that at all times during the trial
of this case the accused was personally present.
And the prisoner is remanded to jail.
Entered this 3rd day of December, 1962:
PAUL E.- BROWN
Judge

*

*

*

*

*
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ORDER
This cause came on to be heard this 7th day of December,
1964, in reference to the writ of habeas corpus issu(;ld by the
Supreme Court of Appeals of Virginia on Sepember 11, 1964,
in the above-captioned matter, a~d it appearing that the said
Jessie J. Ellyson is without funds to employ counsel, whereupon the Court, being of the opinion that the Petitioner is
indigent, as contemplated by law, it is hereby ordered that
- Edward L. Fox, an able and experienced attorney atlaw prae. tieing before this Court, be, and he is hereby appointed to
represent Jessie J. Ellyson in this case, which is now set down
to be heard on its merits at 10 o'clock, A. M., on January 22,
1965, this day being agreeable to counsel for the Petitioner
and the Commonwealth's Attorney of Prince William County,
Virginia.
·
Whereupon, it is adjudged and ordered that this cause be ·
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continued until January 22, 19165, at 10 o'clock, A. M., and the
Superintendent of the Penitentiary is hereby ord.ered and
directed to cause the said Jessie J. Ellyson to be transported
to the Prince William County Jail, at Manassas, Virginia, in
the custody of the Sheriff of said County, on or before January
12, 1965, in order that counsel for the Petitioner may have an
opportunity to discuss this case with him prior to the hearing,
the said Jessie J. Ellyson to be held by the Sheriff of said
County in custody until the date of said hearing, to-wit: J anuary 22, 1965, or until further order of this Court.
And the Clerk of this Court is 'hereby directed to
page 39 )
forward a certified copy of this order to Reno S.
Harp, III, Assistant Attorney General, at the office of the At-_
torney General, in Richmond, Virginia, and to C. C. Peyton,
Superintendent of the State Penitentiary of this State, at
Richmond, Virginia, forthwith.
·
Enter:
PAUL E. BROWN
Judge.
December 10, 1964.

*

*

*

*

*
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ORDER
This proceeding came on to be heard on January 22, 1965,
upon the petition of Jessie J. Ellyson for a writ of habeas
corpus ad subjiciendwm and the answer of the respondent,
the petitioner appearing in person and by Edward L. Fox, an
attorney who was previously appointed by this Court to represent him and the respondent appearing by Curtis R. Mann,
Assistant Attorney General.
.
Whereupon, the Court heard the evidence and argument of
counsel and for the reasons stated from the bench at the conclusion of the hearing, the Court is of opinion that the writ
should issue as prayed.
It is therefore adjudged and ordered that the twelve (12)
year sentence imposed upon Jessie J. Ellyson for armed robbery, imposed in this Court on November 9, 1962, be and is
hereby declared null and void, and said judgment is set aside.
It is further ordered that the Superintendent of the Virginia
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State· Penitentiary do forthwith release the said Jessie J.
Ellyson from his custody, and said Jessie J. Ellyson is remanded to the custody of the Sheriff of Prince William Countx
to stand tria1-on the charge of armed robbery in said Prince
William County, if the Commonwealth be so advised.
The objections of the Assistant Attorney General to all of
the foregoing and his exceptions thereto are hereby noted.
It is further ordered that the effect of this order be stayed
for a period of 120 days in order that the respondent may perfect an appeal to the Supreme Court of· Appeals of Virginia;
and if said appeal is perfected in the manner required by law,
said judgment shall be stayed pending a final depage 55 ] termination in the Supreme Court of Appeals in
premises.
It is further ordered that Edward L. Fox, appointed to represent petitioner, be, and he hereby is, granted a fee in the
·sum of Two Hundred Dollars, to be paid from the appropriate
funds of the Commonwealth.
Let the Clerk of this Court certify a copy of this order to
the petitioner, the respondent, the petitioner's attorney, and
the Attorney General of Virginia.
Entered this 8th day of March, 1965.
PAUL E. BROWN
Judge
·I ask for this:
EDWARDL.FOX
Counsel for Petitioner
SEEN AND OBJECTED TO:
RENO S. HARP, III
Counsel for Respondent

*

.
f

.--........*

*

*
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Filed Apr 5, 1965 ·
BETTY T. ANESTASI, Deputy Clerk

*

20

Supreme Court of Appeals of Virginia
ASSIGNMENT OF CROSS-ERROR.

To: Honorable Leda 8. Thomas, Clerk of the Circuit Court of
Prince William Co'UIY/,ty, Virginia.
In opposition to the petition of C. C. Peyton for a wrlt of
error in the captioned matter, Jessie J~ Ellyson will rely on
the following assignments of cross-error.
1. The Court erred in not also holding that the previous
judgment and sentence imposed by the Court on Jessie J. El-lyson for armed robbery on November 9, 1962 was null and
void on the grounds that Jessie J. Ellyson was not represented
by counsel when taken before the County Court for a preliminary hearing, at which time the County Court took a plea of
guilty and Jessie J. Ellyson waived a preliminary hearing, and
on the grounds that Jessie J. Ellyson was not advised of his
rights to obtain counsel before-or at the time of entering said
plea of guilty and waiving said hearing.
.
2. The Court erred in not also holding that the previous
judgment and sentence imposed by the Court on Jessie J. Ellyson for armed robbery on November 9, 1962 was null and void
on the grounds that the accusation under which he was tried
was fatally defective and in violation of the Virginia Constitution, in that it did not allege ownership of the goods taken and
did not conclude ''against the peace and dignity of the Commonwealth. ''
page 59 }
JESSIE J. ELLYSON
Petitioner
By Counsel

*

*

*

*

*

page 60}
ASSIGNMENTS OF ERROR
To: !Ionorable Leda 8. Thomas, Clerk of the Circuit Court of
Prince William County
In support of his petition for a writ of error in the captioned ·
matter, C. C. Peyton will rely on the following assignments
of error:

;c-
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1. The Court erred in comparing the evidence-presented by
the respondent with regard to appoinment of counsel, investigation of the evidence available; and preparation for trial as
being identical or the nearest in point to the facts in the case
of Whitleg v. CWfi!YI,ingha;m, 205 Va. 251, 135 S.E. 2d 823.
2. That the judgm~nt of the trial court was contrary to the
law and evidence -of the case.
3. The Court erred in holding that the petitioner was not
effectively represented by couns~l.
Filed April 6, 1965
LEDA S. THOMAS, Clerk
C. C. PEYTON, Superintendent of
t~e Virginia State Penitentiary

By: CURTIS R. MANN
Counsel

*

*

*

*

- *

*

*

*

*

*
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Virginia:
IN THE
SUPREME COURT
OF APPEALS
Record No. - JESSIE J. ELLYSON

v.
C. C. PEYTON, SUPT., ETC.

Petition for Writ of Habeas Corpus
April 6, 1964
J. J. ELLYSON
pro-Se.
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To: The Honorable, the Chief Justice and associate Justice of
to Supreme Cottrt of Appeals of Virginia
Petition for Writ of habeas Corpus
The petition of Jessie J. Ellyson respectfully shows that he
was illegally restrained of his liberty by the Superintendent of
the Virginia State Penitentiary. Your petitioner, therefore
prays that a writ of habeas corpus issue under Virginia Code
Section 8-598, (as amended;) said writ to be made returnable
to the Circuit Court of Prince William County, Virginia; to
produce before that said Court the body of your petitioner; to
abide such directions as may be given in the premises, and to
have then and there said writ.
This he will ever pray petitioner in propria persona.

Memorandum Attached
page 3 )

Certificate of Service:
I hereby certify that on the 9th day of April, 1964, I mailed a
true copy of the foregoing petition for writ of habeas corpus and
attached memorandum, too :

The Attorney General,
203 No. Governor Street
Richmond 19, Virginia.
as counsel for the within named respondent.
JESSIE JR. ELLYSON
Petitioner in
Propria Persona.
page 4 )
State of Virginia:·
County of Powhatan:
ss/
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AFFIDAVIT
This is to certify that Jessie J. Ellyson, personally appeared
before me in my county and state aforesaid; after first being
duly sworn as according to law the same who deposes and says,
that: all the statements as contained herein are true to the
best of his knowledge, information, and belief.
JESSIE JR. ELLYSON
Affiant
Given under my·hand and seal this 6 day of April, 1964.
JOHN S. GATHRIGHT
Notary Public
My commission expires on October 3, 1967.
page 5 )
Re: Upon Petition of Jessie J. Ellyson for writ of habeas
corptts.

Memorandum of Petitioner
Now comes Jessie J. Ellyson, Petitioner in propria persona
in this said cause; and, in support of the petition for writ of
habeas corpus, says:
·
I: Jurisdiction : Jurisdiction for process by this said Honorable Court is
founded upon Subsection 88, Constitution of Virginia.
,-page 6 )

II: Preleminary Statement:

On October 8, 1962, the petitioner was arrested, upon a warrant, alleging commission of crime in Prince William County,
Virginia, on July 20, 1962, (Exhibit-1.)
Petitioner was held until October 12, 1962, wherein he was
taken before a trial justice, where the Court obtained a "waiver" of a hearing as under Section 19.1-163.1, Code of Virginia, (as Amended.) No Counsel was offered to the Petitioner,
(Exhibit-1, pg. 2.)
four (4) days later, your petitioner was taken before the Cir-
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cuit Court of Prince William County, Virginia, a lawyer was
appointed, and, within a matter of a few minutes of private
consultation, this attorney advised your petitioner· to "sign
a waiver of Prese;ntment by Gra~nd Jury .. ,."' and be tried
upon the warrant of arrest.
page 7' ]
The attorney further Coerced your petitioner
into entering a plea of "Gui&ty" to the charges
set forth in the warrant. (Exhibit-3 (2) pages.)
On November 9, 1962, the petitioner was again brought into
the Court; whereupon he received a sentence of twelve (12)
years upon his plea of "guilty."
(See Exhibit 4 and 5.)
Petitioner is at present being detained in custody of the
respondent pursuant to that judgement.
Petitioner for habeas corpus has not heretofore been applied
for, by petitioner, in this cause.
page 8 ]

II .Allegations:

Petitioner alleges that his trial and conviction, a·s had before
the Circuit Court of Prince William County, Virginia, on the
said 12th day of October, 19162; is void, AB-initio; as being in
violation of due process of law and equal protection of the
law; as accorded the petitioner by the State and fede·ral Constitutions, by reason of :
(1)-the warrant of arrest fails to properly charge the offense of "Robbery" within the meaning and intent of the
statutes.
(2)-the warrant of arrest is in violation of Subsection 106;
Constitution of Virginia., ·
page 9 ]
(3)-the court obtained a Coerced waiver of a
Grand Jury presentment, in case ( #2230) in violation .of due process of law and equal protection of the law
under the 14th amendment of the United States Constitution;
(4)-the petitioner was denied the effective assistance of
counsel at time of trial in case #2230, before the Circuit Court
of Prince William County, Virginia, in violation of the Sixth
and fourteenth .Amendments to the United States Constitution;
and in violation of said petitioner's constitutional rights.

C. C. Peyton, Superintendent of the
Virginia State Penitentiary v. Jessie J. Ellyson

25

page 10 }

IV
Argument in Support
I The petitioner in Support of allegations, one and two,
says:
The attached warrant of arrest, (E:xhibit-1, Supra.) as
·
issued on July 21, 1962, reads in part:

"* • • Jessie J. Ellyson did unlawfully feloniously, and
with force, hold up and rob Gordon F. Mayhugh of U.S. Currency in excess of $100.00 * * • ''
page 11 }
Therefore, the question immediately presents
itself as to whether this document meets the Constitutional and statutory requirements, as to the alleged commission of a capitol felony upon which your petitioner was
convicted.
·
Section 18-163 ·of the Virginia Code prescribes the punishment for robbery and leaves the definition of the crime as it
was defined at common law. Robbery is an aggravated form of
larceny and it is treated as a distinctive crime.
It is the taking, with intent to steal, of the personal property
of another, from his person or his presence, against his will,
by violence
or intimidation.,
·=·
,I

F'lerrvilng v. Oommo'fi.IWealth, 170 Virginia 636.,
and ownership of the property taken must be alleged in the pleadings or they are insufficient to
charactize the crime of robbery. "Feloniously" in
a pleading is insufficie.nt as an allegation of ownershi,p.,
page 12 ]

McGinnis v. State, 16 Wyo. 72, 91 Pac. 936.
Notwithstanding the foregoing pleadings; the warrant fails
. to comply with the required language of Section 106 of the
Virginia Constitution which makes it mandatory, that

'' * * • Indictments shall conclude against the peace and
dignity of the Commonwealth • • •"
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Therefore, the warrant in this cause is insufficient in law.

page 13 J

II.
The petioner, in Support of allegations threefour; says:
The record in this case indicates that one; Percy Thornton,
Jr., was appointed to "defend" your petitioner on the same
da;y, hour, etc.; upon which he was arraigned in the Court below, on a Capitol felony. The "consultation" lasted for only, a
few milnutes prior to trial..
(See: Exhibit-3. Supra.)
Petitioner relies upon the rights guaranteed him by the following provisions of the United States and Virginia Constitu;.
tions, which state:
U.S. Constitution, Amendment Six, (counsel);
U. S. Constitution, Amendment fourteen..; (due process of
law); .
.
.
page 14 J
Virginia Constitution, Article I, Subsection: 8.
(relative to the U. S. Constitution.)
The General Law as to Effective Ass:lstance of Counsel:
The Supreme Court of The United States, on March 18,
1963, held that the Sixth Amendment requirements of representation by counsel was applicable to the states through the
due process requirement of the fourteenth Amendment.,
Gideon v. Wailnwright, 372 U.S. 335, (1963) .

.•This right to counsel includes not only that a defendant be
represented by counsel and by" effective" counsel as well.
page 15 J

Powell v. Alabama, 287 U.S. 45, (1932),
Avery v,. Alabama, 308 U.S. 444, (19'40),

"Effective" counsel may be lacking where a court has denied
counsel an opportunity to prepare a proper defense. How could
counsel in the instant case at bar determine the i'Yl!nocernce or
gwilt of the accused without even making any investigations,
other than to advise the petitioner to plead "guilty" for a
lesser punishment.
Petitioner's case is simular to that of; !ones v. Huff, 152
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F(2d) 14, (D.C. Cir. 1945), where·in the Circuit
Court, (Prettyman, J.) ruled the trial a "farce
and a mockery of Justice * * * . " It described the
allegations, (as in petitioner's case) "a total failure to present
the cause of the accused in any fundamental respect * * * ''
page 16 )

Compare: Jones v. Cunnilngham, 297• F.(2d) 851, (4th Circuit, 1962.) in its opinion at page 855. (also quoted by the same
Court in a later decision in Jone-s, at page 351 of its opinion
cited in: 313 F.(2d) 347, (1963.)
Therefore, petitioner asserts that his convtietion, by the
Court below, as being void and in violation of the petitioner's
constitutional rights.
page 17 ) It is fotr these reasons foregoing that petitioner
respectfully submits the writ of habeas corpus be
granted.

Respectfully submitted,
JESSIE JR ELLYSON
Petitioner in
Propria Persona
-"-end-

*

*

*

*

*
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Manassas,. Virginia
January 22, 1965
The above-entitled matter came on for hearing before the
Honorable Paul E. Brown, Judge of the Circuit Court of
Prince William County, Virginia, in the Circuit Court Room of
the Prince William County Courthouse, commencing at 10:15
a.m.
APPEARANCES: .
On behalf of petitioner Jessie J. Ellyson:
EDWARD L. FOX, Esq. (byCt.)
On behalf of respondent C. C. Peyton, superintendent:
CURTIS R. MANN, Esq.
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PROCEEDINGS

Mr. Fox: Your Honor, before we get started, I would like
to introduce the counsel· from the Attorney General's Office,
Curtis R. Mann.
·
·
The Court: How do you do, Mr. Mann.
Mr. Athey: Shall I swear the court reporter?
The Court: (Nods in the Affirmative.)
(Court reporter duly sworn.)
The Court: This is the case of Jessie J. Ellyson against C.
C. Peyton, Superintendent of the Virginia State Penitentiary.
It appears from the record that on June 24th, 1964, Ellyson, the Petitioner, filed a petition in the Supreme Court of
Appeals of this State, asking that a writ of habeas corpus be
issued in connection with his confinement in the Penitentiary.
The Supreme Court of the State of Virginia did issue a
writ, and made it returnable in this Court on December 7th,
1964. At that time, Edward L. Fox was appointed by the Court
to represent the Petitioner, and an order was also entered
requiring the Superintendent of the Penitentiary, Mr~ Peyton, to have the Petitioner, Ellyson, sent to· the Manassas jail,
so that he could be interviewed by his court appointed attorney, Mr. Fox.
I understand that he was returned here on or before that
date, and is present in the Court Room today. I also understand
that Mr. Fox has had an opportunity to go over
page 3 ] the case with Mr. Ellyson, and is now prepared
to represent him in this matter. Is that true, Mr.
Fox?
Mr. Fox: That is correct, sir.
The Court: Mr. Ellyson, when were you returned to Manassas?
The Petitioner: I was returned to Manassas, I believe, the
7th day of January.
The Court: Mr. Fox has discussed this case with you?
The Petitioner: Yes, he has.
The Court: Are you satisfied that he has properly represented you at this time?
The Petitioner: Yes, sir.
The Court: All right. We will proceed, then.
Now, are you .going to put on any witnesses, Mr. Fox?
Mr. Fox: Yes, sir. I'll put on Mr. Ellyson..
The Court : Is he the only one?
Mr. Fox: He will be the only one, sir.
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The Court: Are you going to put some on, Mr. Mann T
· Mr. Mann: Yes, sir.
_
The Court: You might let the record show that the Commonwealth is being represented in this matter by Mr. Curtis R.
Mann, who is one of the assistant Attorney Generals.
All right. Let's have all the witnes.s sworn at this time.
(Four persons are now sworn by the Olerk.)
page 4 }

The Court : All right.
Mr. Fox: I believe I will request ·a rule on witnesses, your Honor.
The Court: All right. All witnesses will please go out in
the hall until you are called.
Would you all like to make any opening· statements-either
oneT
·
Mr. Fox: I do not, sir.
Mr. Mann: I think, your Honor, that we should know what
we're intending to rely upon. I mean, as I read the petition,
the only allegation that I see is ineffective representation of
counsel.
The Court: That was my impression. Is there anything elseT
Mr. Fox: I believe I'd better make a statement, then, to clear
it up.
I am going to try to show that he was not properly represented, as the petition shows. Also, that the warrant on which
he was convicted is defective. Also, that he has been deprived·
of Constitutional rights, both Federal and StateThe Court: (Interposing) In what respect?
Mr. Fox: In not having counsel appointed at a preliminary
hearing. Those will be the three points, as far as the petitioner
is concerned, that this hearing will be concerned with. I believe
those were all alleged in the original petition.
page 5 }
Mr. Mann: I don't read the petition that way,
your Honor.
The Court: Let's see what the petition does say.
Mr. Fox: In fact, your Honor, I believe there are other allegations, there-that he was coerced into a guilty plea, and
also coerced into waiving a Grand Jury. I don't believe that
as faT as I'm concerned, those could be made much of anything
of at his hearing. But the other three, I do believe, are· of sub·
stance.
Mr. Mann: Your Honor, I'm going to make an objection
at the proper time to any reference to the preliminary hearing,
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if there is any reference made to that, because that's a procedural matter in the State of Virginia.
The Court: Which is this¥ Which matted
Mr. Mann: Preliminary hearings. Not having an attorney
there. And the records of this Court speak for themselves, that
he waived preliminary hearing.
The Court: The petition sets out the following matters:
the substance of the Constitutional violations-Virginia and the
United States-attributed to the Court above are, one, failure
of the warrant to properly charge the offense of robbery, within
the meaning and intent of the Statute. Two, that the warrant of
arrest is in violation of Section 106 of the Constitution of Vir. ginia. Three, that the Court obtained-! guess that's what it's
supposed to be-a coerced waiver of the Grand
page 6 ] Jury, in case number Twenty Two Hundred and
Thirty, in violation of the due process of law and
equal protection of the law, under the 14th Amendment of the
United States Constitution. Four, that the petitioner was denied
the effective assistant of counsel, parenthesis Mr. Percy Thornton end parenthesis, at the time of trial in case number Twenty
Two Thirty, before the Circuit Court of Prince William County, Virginia in violation of the 14th Amendment of the United
States Constitution, and in violation of the petitioner's Constitutional rights.
I think those are the only grounds in the petition, that I can
see. All the rest of it seems to be merely argument.
Mr. Mann: That's right.
Mr. Fox: Well, I have not, your Hono•r, tried to change or
amend his petition in any way. I did, and I don't know whether
it's proper at this time, bring up the three points that I have
just mentioned. First, that I believe The Court: (Interposing) We'll take care of those as they
come up.
Mr. Fox: All right, sir.
The Court: (To Mr. Mann) All right. Did you want to
make a statement¥
Mr. Mann: No, sir.
The Court: All right. You may proceed, Mr. Fox.
Mr. Fox: (To the petitioner) If you'll just take a seat,
right over there.
Page 7 J

Thereupon

JESSIE JUNIOR ELLYSON
· called to the witness chair as the petitioner by counsel for the
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petitioner, and having been previously sworn, was examined
and testified as follows:
DIRECT EXAMINATION

By Mr. Fox:
Q. Please state your full name.
A. Jessie Junior Ellyson.
Q. You are the petitioner, are you not, for a writ of habeas
corpus, which is the subject of this hearing?
A. Yes, I am.
Q. Do you remember the date, or the approximate date,
on which you were arrested for the offense for which you are
now serving time in the Pentitentiary?
Mr. Mann: I object to that, your Honor. The record will
speak for itself.
The Court: I think that's in the record. What was your
question-date of arrest? ·
Mr. Fox: Yes.
The Court: Well, I don't know whether the record speaks
for that or not.
Mr. Mann: The warrant.
The Court: Yes, it shows on that. I see no objection to
confirming the date, as far as that goes. [To the
page 8 )
petitioner] Go ahead and answer it.
The Petitioner: October the 8th, 1962.
By Mr. Fox: (Resuming)
Q. And where did your arrest take place?
A. One Seventy One Holden Drive, Manassas Park.
Q And what is that address?
A That's my brother-in-law's.
Q. Where your brother-in-law lives?
A. Yes, sir.
The Court: That's your sister's house, isn't it?
The Petitioner: Yes, sir.
By Mr. Fox: (Resuming)
Q. Brother-in-law and sister's house?
A. Brother-in-law and sister.
Q.. Who arrested you?
A. Sheriff Shoemaker.
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Q. Was he alone Y
A. No, sir. He was there with quite a few others. I don't
know how many.
Q. There were several police officers present Y
A. Yes, sir.
Q. Where were you taken from the scene of the arre~:~tY
A. To Prince William County jail.
·
Q. Right here in Manassas Y
A. Yes, sir.
page 9 ]
Q. You were taken directly there Y
A. Yes, sir.
Q. Were you locked up directly Y
A. No, sir, I wasn't.
Q. What occurred after you were taken to the jail Y
A. Well, they finger-printed me-took my picture, I believe-I'm not sure about the picture, and then one Trooper
by the name of Jewell took me back in the room, there, in the
· Sheriff's Office, to question me. And while he was questioning
me-he kept calling me a liar everything I'd answer-and
there's where he tried to hit me at, and didn't succeed.

Mr. Mann: May I interrupt and ask him: what was the
name of the Trooper Y
The Petitioner: As far as I know, his name was .Trooper
Jewell.
By Mr. Fox: (Resuming)
Q. Are you sure that's the name of the Trooper?
A. Yes, sir.
Mr. Mann: Was it Dillowf
The Petitioner: It was Jewell.
By Mr. Fox: (Resuming)
. Q. When were you actually put in a cell and locked up Y
A. I'd say approximately an hour after I was brought to
~j~
.
Q. You were finger-printed and questiooed Y
page 10 )
A. Yes, sir.
Q., For the first hour you were there Y
A. Yes, sir.
Q. Were you ever questioned again by any Police Officers Y
A. Well, Selwyn Smith is the onliest one that talked to me
after that. He called me up about a day or two after I was.

---

-
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brought here-and he called me up and questioned me.
Q. He talked to you?
A. Yes, sir.
·
Q. Concerning your offense or somebody else's?
A. He wanted to know how I was going to plead, and everything.
The Court: Are you talking about Selwyn Smith, the Commonwealth's attorney?
The Petitioner: Yes, sir, I am.
By Mr. Fox: (Resuming)
.
Q. At that point, had anybody advised you that you had a
right to obtain counsel?
A. No, sir.
Q. No Police Officer, or Selwyn Smith, either one, advised
you of that?
A. No, sir, th~y didn't.
Q. Did you, at any time, request counsel during that period
of time?
A. No, sir, I don't believe I did. ·
page 11 ]
Q. Do you remember how long after your bemg
arrested that there was a preliminary hearingor you were brought to the County Court?
A. It was Four days, I believe.
Q. What occurred at the County Court when you were
brought in there Y
A. Do you mean at the preliminary hearing?
Q. Yes, sir. Downstairs, here.
A. Well, I was taken in there, .and they asked-they just
read .off the charges that they had against me; of armed robbery-the charge that was in the warrant, and asked me how
I pleaded on that charge.
And I told him guilty. So the Judge asked me to come over
and sign a piece of paper waivin' the preliminary hearing.
I believe that's what it was for. I don't know for sure. But
anyhow, I went up and signed it, and after that he appointed
an attorney, then, to represent me upstairs after the hearing.
Q, Do you know what attorney he appointed Y .
A. No, sir, I don't.
Q. Did you ever talk to that attorney!
A. No, sir. I never have.
Q. Did you ever see him Y
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A. Just at the time that he was appointed to me, downstairs.
Q. He was present in the Court_Room downstairs?
A. Yes, sir.
page 12 }
Q. He was_ appointed after you had entered
a plea, and after you had waived the hearing?
A. Yes, sir, he was.
Q. And he at no time ever talked to you Y
A. No, sir.
Q. What occurred after the hearing?
A. Mter the hearing he took me back to jail, I believe.
Q. Did the Judge, at any time in the hearing, ask you
whether you wanted counsel Y
A. No, sir, I don't believe he did.
Mr. Mann: Your Honor, the warrant says he waived preliminary hearing.
The Court: That's what it says.
Mr. Fox: That wasn't my question.
The Court : What is your question Y
By Mr. Fox: (Resuming).
Q. Did the Judge ask you whether you wanted counsel at
the preliminary hearing, at any time?
A. No, sir, he never. Not that I can remember._
Q. He did not mention counsel in any manner before he
'
asked for a plea Y
Mr. Mann:· I still object, your Honor. This preliminary is
a procedural matter.
The Court: The preliminary hearing, according to this
warrant, was waived by Mr. Ellyson. It shows it on the record,
too.
page 13 l
Mr. Fox: I believe I have a good basis to show
that his rightE! were violated at the preliminary
hearing.
Mr. Mann: That's not one of his allegations, your Honor.
The Court: I don't get that from the petition.
Mr. Fox: It's in the argument, I believe, in support of this
petition, and it's a point my presentation in this matter is
to make, in regard to it.
The Court: I don't see -what part of the argument do you
have in mind?
Mr. Fox: May I see the petition, sir?

-----~-----------------------
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The Court: I don't see anything here at all, with reference
to that.
·
Well, I don't see any reason not to go into it. Let's go into
the whole thing, and let's get it over with.
_
Mr. Fox: I'd like to state this, your Honor. I think the
Commonwealth is certainly on notice of all arguments to be
used here today by the arguments that have been set forth
as a memorandum to his petition and his argument.
The Court: We might as well have a full hearing of it, so
the case will be ended one way or another before we get
through.
.
Mr. Mann: Would you note my exception, please.
The Court: Yes.
By Mr. Fox: (Resuming)
Q. Mr. Ellyson, was there any time that the
page 14 ) ·Judge of the County Court preliminary hearing
mentioned counsel to you before you entered a
plea or waived hearing?
A. No, sir.
Q. He did not ask you whether you wanted counsel Y
A. No, sir, he did not.
·
Q. And he did not offer to obtain counseH
A. No, sir.
Q. You did not, I take it, request counsel yourself?
A. No, sir, I did not request it.
Q. Do you remember how long it was after that hearing
before you were brought to this Court Room here Y
A. No, sir, I don't know exactly how long it was.
Q. Could you approximate it for usY
A. It was just a matter of a couple of days, I believe. It
wasn't long.
·
Q. A very few days Y
A. Just a very few days.
Q. What occurred when you were brought hereY
A. Well, when I came through this door, here (Indicating)
me and the attorney, Percy Thornton, Jr., come in here together. Or-we didn't come in together-we walked together,
. me and this other lawyer. I don't know who he was. And Judge
, Brown says "This lawyer, here, isn't capable of representing
this man in a case of this nature," he says. "So I'm going to
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page 15 ]

appoint you Percy Thornton, Junior." So, he got
Percy Thornton Junior out of the stands and appointed him to me-to defend ine. And then, .after

thatQ. (Interposing) Just a moment, Mr. Ellyson. You said
you walked in here with another attorneyY
A. 1res, sir.
.
Q. That was the attorney that had been appointed for you
after the preliminary hearing Y
A. 1res, sir.
Q. And you do· not know who that man was Y
A. No sir, I don't.
Q. Did he discuss the case with you on that day that you
were here with himY
· A. No, sir. Never.
. The CQurt: Who is he talking about, nowY
Mr. Mann: We don't know.
Mr. Fox: He's talking about the attorney who was appointed downstairs.
The Court: Well, I didn't know whether he was talking
about Mr. Thornton or another attorney.
·
Mr. Fox: The unknown attorney, your Honor.
By Mr. Fox: (Resuming)
Q. Did the unknown attorney ever discuss the case with
you up hereY
A. No, sir, he did not.
Q. And, at that point, the Judge appointed
page 16 ] Percy Thornton to represent you Y
A. Yes, sir, he did.
Q. Then what occurred Y
A. Well,· the Judge allowed Percy Thornton to take me out
here in this little room, right outside here, and go over the
case with me for-oh-maybe ten or fifteen minutes, we
stayed out there and talked.
Actually, while we was talkin', he never even mentioned
the' case to me. Mostly all he wanted to tell me was how much
time I would be give fOT the crime I committed.
Q. What matters were discussed between you and Mr.
Thornton during the time you were out there Y
A. That was just about all that was discussed, was how
much time I could get.
·
Q. Didn't he discuss any facts of the alleged offense with
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youY
A. I don't remember any of it mentioned.
Q. Did he discuss who the people were that you were sup- .
posedly involved withY
A. I don't remember whether he did or not. I don't believe
he did.
Q. Did he discuss with you what Police Officers were involved?
A. No. sir.
·
\
Q. Did he discuss with you what proceedings had gone before?
·
page 17 ]
A. No, sir.
Q. He did not discuss with you the circumstances of your arrest, or what had happened subsequent to
thaU
A. No, sir. Never.
.
Q. He did discuss with you what sentence you might obtain?
A. Yes, sir, he did.
·Q. And no other discussion Y
A. No, sir.
Q. What occurred then, after your discussion with Mr.
Thornton?
A. Well, after the discussion we come in here. And I don't
really know what all happened in here. I do know I signed
about three sheets of paper and walked out. And that's about
all I can remember do in' after I come back in here.
Q. You remember entering a plea, don't you Y
A. I enter,ed a plea of guilty, yes, sir.
Q. Was that at the suggestion of Mr. Thornton Y
A. Well, I'd actually told him I was going to plead guilty.
Q. You told him you were going toY
A. He said it was the best idea, anyway.
Q. Had he given you any reason for thinking it was the
best idea?
A. No, sir, he never.
Q. He didn't explain to you why he thought it was Y
A. No, sir.
·
page 18 ]
Q. You told him initially that you were going
toY
A. Yes, sir.
Q. Did you explain to him why you were going toY
A. No. I don't believe I did.
·

(

38

Supreme Court of Appeals of Virgfuia

Jessie Jwnior Ellyson
Q. Do you know what papers you signed, that you just
mentioned?
A. I believe it was waiver of Grand Jury, I'm not sure.
Q. Do you know if there were any other papers you signed T
A. There was three papers, but I don't know what they was
all for.
Q. Did you read them at the time?
A. I might have glanced over 'em. I don't believe I read
'em.
Q. Did anybody ask you to read them at the timeT
A. The Judge might have.
Q. Do you think you understood what was in them at the
time of signing them Y
A. No, sir. I d:dn't know what was in 'em.
Mr. Mann: Your Honor, the records of this Court show
what the Court did in that case.
,
The Court: So far as the waiver of Grand Jury, yes. [To
the petitioner) You can read, can't you?
The Petitioner: Yes, sir.
By Mr. Fox: (Resuming)
Q. Incidentally, in connection ·with the Grand
page 19 ) Jury, your petition has alleged that you were coerced into waiving it. Was there, in fact, any coercion used against you by anybody?
A. Well, explain that. I don't know exactlyThe Court: (Interposing) You're the one who used the
word, in the petition-the word coercion.
Mr. Fox: Coerce would mean that you use some·sort ofThe Court: Well, let him explain what he means by coercion.
Mr. Fox: I guess you're right, sir.
By Mr. Fox: (Resuming)
Q. Well, I'll put it to you this way. Apparently, you waived
the Grand Jury, all right. What was the reason for you doing
soT
A. I haven't got no idea why I done it. Mostly because theI reckon everybody around here was tellin' me it was the best
thing to do.
Q. Do you remember when anybody told yoU: there wasn't
any point in it being presented to the Grand ·Jury, or anything
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along that line?
A. I believe Thornton said that I'd get off easier if I just
went ahead and pleaded guilty and accepted the Judge Trial.
Q. Do you think he said that, or do you know he said iU
A. I'm sure he said it.
Q. After your plea of guilty, what occurred? I presume
you were taken back to jail Y
page 20 ]
A. I was taken back to the jail.
Q. And you remained there approximately how
long, before any other proceeding was had Y
A. ·Quite a few days. I believe it was till the 12th of November.
Q. And then what occurred the next time you were brought
here?
A. TPe next time I was brought in here, I come in, and the
prosecutin' attorney showed his ~ase to the Judge, and recom- .
mended Ten years. And my lawyer, Percy Thornton, Junior,
he told the Court, he said "Your Honor," he said, "This boy's
only 23 years old.'' He said ''I believe Ten years is too much.''
He said '' I recommend Five.''
And that's all he ever said in my behalf to the Court, and
the Judge sentenced me to Twelve. Judge Paul E. Brown. He
said he wasn't takin' nobody's advice. He said he was goin' to
give me Twelve years. That's the way he put it.
Q. Did you see the Probation Officer's report?.
A. No, sir, I didn't.
Q. It was not shown to you Y
Mr. Mann: Your Honor, the record speaks for itself.
The Petitioner: The Probation report was in here, but I
didn't never read it or go through it.
By Mr. Fox: (Resuming)
Q. Do you remember whether your attorney
page 21 ] discussed it with you?
A. No, sir. He didn't.
Q. Have you ever seen that Probation Officer's report subsequently?
A. Have I seen it since then?
Q. Yes.
A. No,'.sir.
Mr. Fox: That's all the questions I have.
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CROSS EXAMINATION
By Mr. Mann:
Q. Mr. Ellyson, did you prepare this· petition?
A .. Myself, and with some help.
Q. Did you sign it and swear to everything in it being corre.cU
A. Yes, sir, I did.
The Court: May I interrupt just a minute, Mr. Mann. I
don't find anything headed up Petition. Do you have anything
like that? I have two papers, here, headed up Replies.
Mr. Fox: There was one in that file not long ago, your
Honor.
. Mr.. Mann: There's a copy of the presentence report filed.
with the record.
The Court: I'm talking· about the petition filed by Ellyson
o:r;iginally. All I have here is a motion to appoint counsel,
when he asked that Mr. LeRoy B¥belor be appointed.
.
page 22 }
Mr. Athey: We had a copy of that. Maybe
they took it out, if you can't find it.
The Court: Is that a type-written petition?
Mr. Fox: No, sir. It's written in pen· and ink, sir, legal
size paper.
Mr. Athey: This is the original petition?
Mr. Fox: Yes.
Mr. Mann: Are you talking about the letter of the Probation Officer?
The Court: No. I'm talking about the petition for the writ
of habe'li,s corpus.. The original, filed in the Court of Appeals.
I just don't find a ~PY of it, here.
Mr. Mann: I have a copy in my file, that was filed in the
Supreme Court-that he sent to theThe Court: (Inter.pos:ing) What is that-a photostatic
.
copy?
·
Mr. Mann: No, sir. This is handwritten. It's written by the
person who prepared it.
The Court: Is that the original?
Mr. Mann: This is the original that was filed in the Supreme Court.
.
The Court: Well, ·if the original's there, thenMr. Fox: (Interposing) That was in that file, there, a few
days ago, your Honor.
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Mr. Mann: Not this . one. This is our copy.
page 23 J When they do it by hand, the usually do them over
twice.
Mr. Fox: In other words, the copies are originals.
Mr. Mann: The copies are real originals.
Mr. Mann: The copies are real originals.
The Court: Do you have a copy1
Mr. Fox: I started to, your Honor, and then I changed
my mind. But I left the file at the desk, there.
The Court: Here's the first thing I have, and that's a motion to appoint counsel.
Mr. Fox: Have you gone down through this 1
Mr. Mann: This is the original.
The Court: Oh, yes. All right. I'm sorry.
Mr. Mann: Are you finished, your Honor1
The Court: Ye~.

By Mr. Mann: (Resuming)
Q. Mr. Ellyson, have you ever been convicted of a felony
before?
A. Yes, sir.
Mr. Mann: I have no further questions.
The Court: You may step down.
(Petitioner stands aside.)
Mr. Fox: As far as factual evidence, ·your Honor, that is
all that we have to present. But I believe the Commonwealth
has some evidence to present.
The Court : All right.
Mr. Mann: I'd like to call Mr. Thornton.
page 24 J

Thereupon

PERCY THORNTON, JR.,
called to the witness chair as a witness by counsel for the respondent, a~d having been previously sworn, was examined
and testified as follows:
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DIRECT EXAMINATION
By Mr. Mann:
Q. Would you pleae state your full name and occupation Y
A. Percy Thornton, Jr. I'm an attorney at law.
Q. How long have you been engaged in the practice of law,
Mr. Thornton?
A. Since August of 1954, I was licensed to practice law in
the State of Virginia. Prior to that, I was in a legal position
with the Federal Government.
Q. Do you recall the case of Jessie Ellyson?
A. Yes, sir, I do.
Q. Were you appointed by this Court to represent Mr. Ellyson?
A. I was.
· Q. Had you participated in other criminal matters prior
to the trying of this caseY
·
A. Yes, sir.
Q. According to the records of this Court, you were appointed on the same day of the trial. were you familiar wrth
this case prior to your being appointed Y
page 25 }
A. Yes, sir.
Q. And would you tell us how you got familiar
with it?
A. Well, as I recall the details, on this day-I believe it was
October the 12th, 1962, I was over here in the Court on some
other matter. And Mr. Smith, I guess on behalf of the Court,
was looking for some attorney to be appointed to represent
this man. And I believe, at that time, he was down below, in
the Trial Court-or the County Court, and was coming up.
And Mr. Smith discussed it with me for a few minutes, in regards to the details of the case. And, of course, I had previously read it in the newspaper-of the actual crime itself.
At the time he came up, I was appointed by the Court, and
went into the .Jury Room with Mr. Ellyson. And, there I discussed it with him for a few minutes. But I knew at the time,
prior to discussing it with him, that his accomplice, Mr. Slaga,
had already pled guilty to the crime, and I'm not so sure but
maybe he hadn't signed a confession, or something. But anyway, he entered a plea of guilty.
I'm not so sure but whether the Dawsons-that is, the sister
and brother-in-law-whether they were being tried that day
or not. I'm not sure. But details of that nature, and the fact
that Mr. Mayhew could personally identify the people who
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robbed him, and the fact that there were two other girls, as I
remember, at the door, who could personally identify the
people involved-and with that background-!
page 26 ] knew that before I went in to talk with Mr. Ellyson.
Q. Did you explain his rights to him¥
A. Yes, sir.
Q. That he could have a Jury trial if he wanted to~
A. Yes, sir.
Q. Did you go over the case thoroughly with him?
A. I would say I was thorough enough to the point-to advise him that in my opinion, in view of the evidence-that
personal identification could be made-the eyewitnesses to the
crime-that· I could not possibly see any way that he could
successfully defend against the crime.
And, accordingly, it was my opinion that he should plead
guilty, and throw himself upon the mercy of the Court.
Q. Did you persuade him to plead guilty 1
A. No, sir. I simply advised him of what his rights would
be, and that, in my honest opinion, I thought he would fare
be~ by pleading guilty.
~· No evidence was put on at all, was it?
A. No, sir.
Q. Did Mr. Ellyson tell you of any witnesses that he had,
or that he could have had, for the-or, for a defense of any
kind~

A. This matter I don't recall, really.
Q. Have you heard from him since he's been in the Penitentiary¥
page 27 ]
A. No, sir.
Q. He hasn't complained to you in any way
about the way you represented him¥
A. No, sir.
·Q. Did he complain to you the day of the trial about the way
you handled his case¥ .
A. No, sir. As a matter of fact, I got the impression from
him, having come up from the preliminary hearing-having
waived that, and I believe he entered a plea of guilty at the
preliminary hearing-of course, I didn't represent him there
- I got the impression from him that he did it, and he wanted
to move the thing along.
·
Q. Did he ever request you to take an appeal, or anything,
after the trial Y
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A. None whatsoever.
Mr. Mann: I have no. further questions, your Honor.
CROSS EXAMINATION
By Mr. Fox:
.
Q. Mr. Thornton, you state, in your testimony, that apparently the first knowledge whatsoever that you had of this case
was to read about it in the newspaper?
A. Well, I would say I had read about it in the newspaper,
Mr. Fox, but the particular dayQ. (Interposing) That would have been a day previous to
that?
page 28 }
A. It would have been a day previous to October the 12th, yes, sir.
Q. Do you remember what you read?
A. Well, nothing more than that the store had been robbed,
and I believe that one of them had been apprehended, or something to that effect The usual news item that you find in the
newspaper, that's all.
Q. Do you consider the statements made in the newspaper
·
to have any accuracy?
Mr. Mann: I object.
The Witness: No, I wouldn't say that I would consider
those to be accurate.
By Mr. Fox: (Resuming)
Q. Yo-q. wouldn't in any way rely on the information you
·
obtained from the newspapers?
A. No, sir, Mr. Fox, I wouldn't.
Q. Apparently the next time you had any knowledge or
any connection with this case, was going down, I guess, when
Mr. Smith )VaS coming up, on Grand Jury day, here-the day
you were. appointed?
A. I'm sure this wasn't a Grand Jury. It was not.
Q. On the day you were appointed?
. .
A. Yes. As Ir.ecall it, Mr. Smith was looking for someone
to represent him at that time. We engaged in a discussion
about the case, andpage 29 }
Q. (Interposing) Well, at the point you met
Mr. Smith, had you known any more about the case
than what you'd read in the newspaper at that point?
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A. No. I wouldn't say that I knew any more about it than
.that.
,
Q. Do you remember how long you talked to Mr. Smith
about the caseY
A. No, Mr. Fox. It would be hard to say the length of time.
Probably, he just informed me of the evidence that he had.
Q. Do you remember for sure Y
A. No. I couldn't say, Mr. Fox.
Q. Do you know whether Mr. Smith suggested to you that
the man's best course would be to plead guilty?
A. No. I wouldn't say that.
Q. You really don't remember much what was discussed Y
A. I remember that the fact that his accomplices had pled
guilty; that Mr. Mayhew, of course, could personally identify
him-and that the two girls, or whoever they were-I think
two people, as I recall, were outside the door and could identify the people thereQ. (Interposing) That's what Mr. Smith indicated to you~
A. Yes, that's right.
Q. That was information obtained from hi,m Y
A. That's right.
· page 30 )
Q. Did you know, at that time, that the other
two accomplices had not pled guilty?
· A. To be frank with you, Mr. Fox, I'm not sure whether
they weren't being tried that day. I'm not sure about that.
Q. You don't remember the circumstances concerning thaU
A. No: The Dawsons, I'm.not very sure about.
Q. You don't know whether they were making a defense or
not?
A. No, sir, I'm not sure.
Q. But you understood from Mr. Smith that Mr. Mayhew
could identify him Y
A. That's right.
.
Q; Did you talk to Mr. Mayhew about it?
A. No, sir, I did not.
Q. Did you talk to the girls about itY
A. No, sir, I did not.
Q. Did you talk to the Police Officer Y
A. No, sir, I did not.
Q. Did you talk to any other accomplices, or people in.volvedY
A. No, sir, I did not.
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The Court: Mr. Fox, can I interrupt for just a
Mr. Fox: Certainly.

minute~

(The Court retires from the Court Room.)
(Short recess.)
page 31 )

The Court: All right. Mr. Fox, you may continue.
·
By Mr. Fox: (Resuming)
Q. Did you talk to anybody at all, other than the accused
and Mr. Smith, before the guilty plea was entered~
A. That is all.
Q. You state you did not see how you could defend - did
you question the accused as to the circumstances surrounding this crime - what witnesses might be available, and that
sort of thing?
A. Well, I don't recall, Mr. Fox, his giving me any witnesses who might be available to him. I didn't spend a great
deal of time with him.
Q. Did you go into the facts of the accusation with him Y
The facts of the crime alleged Y
A. As I recall, he admitted to me that this was the crime
that he did commit. There wasn't any question about it. And
I don't recall going into a great deal of the· details. It was
simply a question that the crime had been committed, and he
certainly had participated in it. And the eyewitnesses, and so
forth, were available.
I think the thing that impressed me most were those eyewitnesses, with respect to how he could possibly be defended
against it.
~
Q. Well, I take it that he himself, or, at least to you, seemed
to feel like he had no defense? Was that the impage 32 ) pression he gave? I know you don't know what's
in another man's mind, but did it seem so to you Y
A. I got the impression that he was guilty, and desired the
case to move along. That was the impression that I got from
him.
Q. He seemed to want to plead guilty and just ·go on and

get it over withY
A. That's right. That was the situation.
Q. You indicated that you believe that he entered a guilty
/
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plea at the preliminary hearing. Did he tell you that, or where
did you get that impression Y
A. I believe I got that impression from him. I'm not positive about that. I won't say. In any event, I knew that that
very morning, before he came up here, that he had waived
the preliminary hearing.
Q. And it's your impression he also entered a pleaT
A. Yes. That was my impression. I may be wrong in that.
Q. You also indicated that you thought his accomplicethe. one that had pled guilty, had signed a confession. Do you
know whether or not he actually had T
A. I did not know, Mr. Fox, on that. I did not.
Q. You don't know for sure Y ·
A. I still don't know for sure whether he signed a confession or not.
Q. Do you know how long you talked to Mr.
page 33 } Ellyson before the ple~ was entered T
A. Mr. Fox, I would say that it was probably
no less than fifteen minutes, and no more than a half an
hour.
Q. Do you think it could have been as long as a half ali
houd
A. It could have possibly been that.
Mr. Fox: That's all I have, sir.
Mr. Mann: I have no further questions.
The Court: Do you recall that the case was referred to a
Probation Officer for a presentence report!
The Witness: Yes, sir, it was.
The Court: Do you recall ever seeing that presentence
· report!
The Witness: I read that report, and went over it with Mr.
Ellyson, before sentence.
The Court: Did he indicate to you that he would rather
withdraw his plea of guilty!
The Witness : No, sir.
The Court: And enter a plea of not guilty!
The Witness: No, sir.
The Court:.. The record shows that he entered a plea of
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guilty on October 12th, and that he was sentenced on November 9th, 1962 - almost a month later. At .any time during
that interval, between the date that he entered the plea of
·
guilty and the date that he was sentenced, did he
page 34 } request you, or request that you see him to talk to
him about this case in any way?
The Witness: No, sir.
The Court: He never indicated that he wanted to withdraw
his plea of guilty¥
The Witness: No; sir. Nor do I recall any conversation with
him from the 12th until the 9th.
The Court: You say· you went over the probation report
with him?
The Witness : Yes, sir. In the usual fashion that we do, here,
before sentencing.
The Court: All right. That's all.
(Witness excused.)
Mr. Mann: I would like to call Mr. Smith.
Thereupon
H. SELWYN SMITH
called to the witness chair as a witness by counsel for thE>
. .respondent, and having been previo:usly ·sworn, was examined
and testified as follows :
DIRECT EXAMINATION
By Mr. Mann:
Q. Would you please state your full name and occupation.
A. H. Selwyn Smith. I'm an attorney, and also Co!nmonwealth 's attorney of Prince William County.
Q. Were you Commonwealth's attorney at the time that
Jessie Ellyson was tried in this Court T
page 35 }
A. Iwas.
Q. Were you present -you were present in the
. Court Roo:r:p. when the c~se was heard Y
A. In the Circuit Court, yes, sir.
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Q. Are you well acquainted with Mr. Thornton - Percy ·
Thor:Q.tonf
A. Yes, sir, I am.
Q. Did you, at any time, discuss the case with Mr .Thornton
prior to the case being heard in this Court f
A. I did.
Q. Did you all go over the evidence that you had to be
presented against" Mr. Ellyson 7
A. Yes, sir, I did.
Q. Did you, in your own opinion, feel that Mr. Thornton
did everything .he could for Mr. Ellyson under the circumstances!
A. In my own· opinion I feel that he did, yes, sir. I ·opened
my complete file up to him, giving him the benefit of every
minute item of evidence I h::td, and on the basis of that, .and
my knowledge of Mr. Thornton's ability, I believe that he
·di~
.
Q. Did you make any recommendation to the CourU
A. No, sir, I did not. I recall, at the time, that the plea
made by Mr. Thornton was considerably less than what I
would personally agree to, and as a result, why, as is usually
my policy, I said ''Well, I will not make any recommendation,
and will leave it entirely up to the Court, withpage 36 } out recommendation being -volunteered.'' If the
Court asked me for one, I was prepared to make
one. But I did not volunteer any.
Mr. Mann: That's all.
CROSS EXAMINATION
By Mr. Fox:
~"
Q. Do you know: how long you talked with Mr. Thorntori
regarding this case 7
A. In actual point of ·time, no, Mr. Fox. I can't say.
Q; You stated you opened up your file to him. Can you
tell us what was in your file at the tiirie you gave it to him f
A. Well, when I say "opened up my file," by that I mean
that I gave him the benefit of any item of evidence that we
had knowledge of through the Police Officers who had in-
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vestigated this. The names of all witnesses, and, as is usua~
I have always told defense counsel that "You can feel free
to converse with all the Commonwealth's witnesses you want
to" - and i just told him what my case would be, if I had
to try the case on a not guilty plea.
Q. You don't remembe.r what items were actually in your
file at that time, that he might have actually looked aU
A. As far as documents, no, sir, I do not. I recall that the·
Police Officers had statements, and we had the question ·of
the submachine gun. I know that there were two girls that .
were witnesses. I'd had considerable conversation myself in
the jail with John Slaga, a companion in this
page 37 ] particular case, as well as the two Dawsons that is, Mr. and Mrs. Dawson, who were com;.
panions in the case. And all this was discussed in our moment
of conversation - my moments of conversation with Mr.
Thornton.
Q. Were those people - that is, the Dawsons and Slaga,
present here at the time? Were they available to Mr. Thornton here iri this Court Room at all?
A. They were available to him in jail - I don't know
whether they were available to him in this Court Room or
not. They were tried here in this Court Room.
Q. On that day!
A. I don't recall that they were tried that day, Mr. Fox.
Q. Do you know whether Trooper Dillow was here, present,
at that time, and available to Mr. Thornton 7
A. I'm sure that Mr. Dillow was available to Mr. Thornton prior to the trial. It's my opinion that he was here on
the day of the trial, because, as I recall the case - and I will
have to admit that I refreshed my memory from not only my
Slaga file . .which contained the bulk of my material concerning these cases that grew out of this one incident, but also
the _Court file- and it's my opinion that even after the plea,
we put on a p'fima !aciae case. And I believe Trooper Dillow
was present at that time. I know Mr. Mayhew was.
Q. You mean a prima facia,e case against Mr. Ellyson 7
· A. Yes, sir- against Mr. Ellyson.
Q. And you remember that Trooper Dillow was
page 38 ] here, in fact, present on that day!
A. If you ask me do I remembe~ it, I'm under
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oath, I'd have to say no, I do not remember.
Q. Your impression is that he wasT
A. My impression is that he was here.
Q. Is it your impression that the Dawsons were present T
A. No. I do not think the Dawsons were present.
Q. How about Slaga T
·
A. I believe Slaga was here. I don't want to say - it's my
impression that he was here.
Q. He was here or in jail, one or the other T
A. He was available· to defense counsel for Mr. Ellyson,
yes.
Q. Do you know whether your :file contained statements
from the Dawsons T.
A. They did not contain statements from the Dawsons.
Q. Well, then, Mr. Thornton did not see those if they were
not in your fileT
··
A. He did not see them from my :file, no, sir.
Q. Did you have any statement from Slaga in your :fileT
A. Not any written statement, no, sir. Not in my :file. Q. Do you know whether the Trooper's report was in your
:file, or a copy thereon
A. I cannot say for sure about that, Mr. Fox. I'm trying
to think now. I know the form. so well, and there
page 39 ] are so many of them I've seen - and whether or ·
not there was one in that particular :file, I do not
know. I was familiar with the happenings in The Plains, Virginia, and that was a part of my :file - so I could only presume that that was part of the Trooper's report, but I can't
be sure about that.
Q. Do you have any impression about Mr. Mayhew being
here or not, that night?
A. Mr. Fox, I feel rather certain that Mr. Mayhew was
here, but I do not believe he came into the Court RoQ_m. Now,
as is in so many cases, let's face it, people who are victims
sometimes have a fear. And I am somewhat of the opinion
that this was the case - that maybe Mr. Mayhew was not
in the Court Room. But I'm sure that he was available.
Q. Do you know whether Mr. Thornton knew he was
available or not!
A. I'm quite ceTtain that Mr. Thornton would have known
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he was here if he was here. Now, I know Mr. Thornton knows
Mr. Mayhew.
Q. Concerning the two girls that were supposed to be in
the vicinity of the store - do you remember whether they
were here or not Y
A. There again, my impression is that they were here ·and one of the girls was the Mayhew girl, and it seems to
me they were seated right in the vicinity of where Sargeant
Moody is right now - on that front bench.
Q. Do you think Mr. Thornton knew they were
page 40 }
here!
.
A. I don't know that he knew the girls w~re here, but I
feel as though Mr. Thornton knows Mr. Mayhew, and he
would h;.tve known Mr. Mayhew was here.
I'll tell you - the one reason that the incident of the girls
in so vivid in my mind, is that I did not recognize the Mayhew girl as being Mr. Mayhew's daughter. I had known her,
or had seen her when she was ni.uch younger - a small child
-and I just did not associate that particular girl as being
his daughter. He actually had to introduce me to her as his
daughter, the first time I met them after this case developed.
Q. You're pretty sure, then, that the girls were here on ·
that day- at least, you have that impression Y
A. I have the iinpression that they were available to me
if I had to use them on that particular day.
·
.
.
Mr. Fox: That's all I have, sir.
Mr. Mann: I have no further questions, your Honor.
The Court: All right. You may step down.
(Witn_ess stands aside.)
Mr. Mann: We rest, your Honor.
The Court: Do you have any further evidence 7
-Mr. Fox: No, your Honor, I don't.
The Court : Are you all ready to argue, or would you like
a brief rece!;s Y
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Mr. Fox: It doesn't make any difference to me.
Mr. Mann: I'm ready right now, your Honor.
The Court: All right, Mr. Fox.
Mr. Fox: I will take this in chronological order, your Honor.
First, as to no counsel being assigned to this man at preliminary hearing. I know this is not usually a critical situation - the word's been used in Federal Court, and I know
the cases so far in Federal Court haven't gone beyond that.
However, it was the practice of our County Court at· that
time to take pleas, as was done in Maryland, in the case of
White versus Maryland. This man, in fact, entered a plea.
That plea was never used against him, as it was in White
versus Maryla;n(J,. However, if this Court feels that that was
not prejudice, or feels that his rights were not ·violated there,
and does not set a new trial for this man but does so on some
other basis - not having effective counsel, then he will be
prejudiced by that plea, and it can be used against him.
It will be a critical matter. So, I believe that under the
circumstances, the Court should consider that as violating his
basic Constitutional rights - both of the Federal Government and the Commonwealth of Virginia; and say that not
having assigned counsel at the preliminary hearing, even
though not norrmally a critical situation, would be in this case.
I think the Court, actually would have to say so even if he
hadn't entered a plea. Or, at least, I believe the
page 42 } United States Supreme Court would have to say
so if it came before them. Because they say that
no prejudice has to be shown.
Now, the old view, or the old attitude toward that - I don't
see how it can be anything but- in a perspective manner, I
don't see how this Court can look at these things retroactively and say that the man will or will not be prejudiced, or will
- that it will or will not be something critical.
Our preliminary hearing is a judicial proceeding. If witnesses are - if testimony is taken under oath, down there,
and any of those witnesses die or disappear or something,
that evidence can be used later on.
His plea of guilty before that Tribunal down there can be
used later on. Even though it's not usually a critical thing,
I think that in view of White versus Maryland, I think there's
. no alternative but to say that a man can be prejudiced, or his
rights are violated, because no one can say what was the best
page 41 J
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procedure down .there, or whether it is going to be -a critical
situation.
It might be better for him to plea there, although we no
longer take pleas there - I suppose in view of White versus
Marylo!nd- but it could be of great advantage, or possibly
can be of great advantage to require that testimony be given
at that hearing, for later use or for later. help, and so forth.
So I believe that in view of White versus Marylatnil, although
I'll have to admit the language of that case does
page 4:3 ) not come quite to this one - that circumstances
are such that it would have to, if the Court were
to hear one on its facts.
There's a pretty good article in the Virginia Law Review,
in regard to effective assistance of counsel. And they conclude
with what I think is a very good analysis of the situation,
as to whether a man is in bad shape by not having counsel
at a preliminary hearing. This article is on effective counsel
and not preliminary hearings, but it goes to the whole situation.
They state, and I'll read a part of it to the Court- The
same fundamental problems faces a reviewing Court in determining if the accused received a fair trial without the effective
assistance of any counsel. How can a Court retrospectively
declare what would have happened if counsel had not been
present or had not failed in various aspects of his representation.
. In right to counsel cases under the 14th Amendment, a clear
procedural rule has been established. Once it is determined
that a serious crime is alleged, -the defendant should have
counsel- the Gideon case.
Similarly, with respect to when representation should be
afforded, once it is determined that the proceedings have
reached a critical stage the defendant is entitled to counsel.
And that's the end of the situation there.
They go on into saying that it ~hould be applied, or attempted to apply it in effective counsel cases. But I think that is a
good analysis of the situation under the White
page 44 ) versus Maryland- the way the Court has gone
there.
And for that reason I think this man's basic Constitutional
rights have been prejudiced. I think he does deserve this case
being thrown out, or being an illegal proce·eding on that basis.
Now - as to his effective representation - being effec-
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tively represented here, which is the main issue, I believe or,
at least it was thought to be at the time the petition wa::~
drawn. The Fourth Circuit here - the Federal Fourth Circuit, in Turner versus Maryl()!l'lt(],1 has taken the position that
when it is shown that counsel did not adequately investigate
his client's case, or did not have enough time to prepare i t the accused does not have to show that he was prejudiced.
There's no burden of prejudice. All he has to show is that
counsel, in fact, did not investigate or did not have enough
time. It's upon the Commonwealth, then, to show that he, in
fact, was not prejudiced under those circumstances.
That's the position of our Fourt Circuit in Turner versus
Marylood. I think we've shown here that Mr. Thornton did
not take the time that normally would be required to find
out what it was all about, and I further think that the Commonwealth has not shown that this man was not prejudiced
in that manner.
It's not our burden to show that he was, and I don't see
where they've shown that he has not been. They
page 45 J haven't shown anything. Whether there could
have been a defense or anything else about this
matter. We have no idea whether there was prejudice or not.
So, I think, that in view of the position of Turner versus
Marylood, that we certainly do not have effective representation in this case. I don't mean to say that Mr. Thornton is
not an experienced and capable attorney. On the contrary,
I'd like the record to show that I peTsonally feel that he is
most experienced and most capable.
But, I think in this case the evidence clearly shows that
he did not give effective representation in this case.
As to the warrant being insufficient- I think it is insufficient,
and fatally insufficient in two aspects. Section 106 of the
Virginia Constitution states: Writs and indict¥1-ents: Indictments shall conclude ''Against the peace and dignity of the
Commonwealth.'' Of course, this is a warrant and not an
indictment. But this man is being tried on the warrant. He
waived the Grand Jury, and the record shows that he was
tried on the warrant, as such. And I think in such a case that
the warrant must come up to the same standards as the indictment, or it will be defective the same as the indictment.
Now, in our Section 19.1-165 - i t is the statute, of course,
to cure minor defects. It says that judgment in any criminal
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case should not be arrested O'l' reversed on any exception
or objection made after a verdict to the indictpage 46 ] ment or other accusation. I believe that means
it applies to a warrant as well as an indictment,
in that language. [Reading] Unless it be so defective as to
be in violation of the Constitution.
I think this does violate the Constitution, since it does not
conclude "against the peace and dignity of the Commonwealth.''
The other is that there is no ownership in the goods stolen
alleged in this warrant. We have a case - Baker versus the
Commo!fi!WeaTth, Hughes versus the Commo'YIJW·eaUh, Alexander.
versus. the C'ommrvwealth and Booth versus the Commo'YI!wealth. The first case cites that indictment for larceny of
banknotes was held fatally defective unless it charged that
the notes were the property of some person therein named,
or some person to the Grand Jurors unknown, and that such
defects were not cured by the statute.
There's no doubt that robbery must, of necessity, include
all the elements of larceny. And I think there's no doubt in
anybody's mind that to have a good warrant or indictment
for larceny, that ownership must be alleged in a living person,
or a person unknown.
For these two reasons, I think this warrant was fatally defective, and the man has been deprived of his basic Constitutional rights on that basis also.
The Court: All right. Mr. Mann.
Mr Mann: If your Honor pleases, when a depage 47 l fendant is represented by an attorney, he is deprived of his Constitutional right to be represented by an attorney only in those extreme instances where
his trial amounts to a farce and mockery
It's so held in Snead versus Smyth, 273 Fed. 2d, 838. The
petitioner here cannot say that his trial amounted to a farce
and mockery. He knew exactly what he was being tried for.
The Court had jurisdiction to try him. And once he was before
this Court the warrant became inoperative anyway.
He waived preliminary hearing - he waived the indictment- was arraigned, and after conferring with his attorney
he tendered a plea of guilty in person.
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The Court: I didn't get what you meant by saying the
warrant became inoperative.
Mr. Mann: He was before the Couort. The Court then has
jurisdiction to try him.
The Court: On what?
Mr. Mann: So long as he understands what he's being
charged with .
The Court: (Interposing) Wasn't he being tried on the
warrantY
Mr. Mann: He was being tried on the warrant .. ·
The Court: Well, it is operative, then, isn't itT
Mr. Fox: I'd like to point out to you that the record in
this case cites he was being tried on the warrant.
The Court: I don't follow that point about the
page 48 ) warrant being inoperative. When the Grand Jury
indicts, then the warrant becomes inoperative,
because he's being tried on the indictment.
Mr. Mann: Well, the warrant, if it's being treated the
same as the indictment, it can't be reached in a habeas corpus
proceeding. It would have had to have been complained about
at that time, not now. And when the accused pleads guilty,
no evidence is required for the Court to proceed to judgment,
because the accused himself has supplied the necessary proof.
Hopson versus Youell, 117 Virginia 906. It was also held in
Hopson versus Youell that the sufficiency of the evidence
upon which a judgment is based cannot be inquired into in a
habeas corpus matter.
This is a habeas corpus proceeding, and not a trial. And
the purpose of habeas corpus is not to review errors committed at a trial, for which correction a remedy is available by
.appeal, or to attack the judgment, which is merely voidable by
reason of error of law or fact~ Smith versus Bwnch, 202 Virginia, and CWYifYIIi;ngham versus Hayes, 205 Virginia, 851.
The petitioner did not appeal. He has waited more than
two years to attack the judgment of this Court by habeas
corpus,. And when collaterally attacked, the judgment of this
Court carries with it the presumption of regularity. Jolvnson
versus Zerbst, 58 Supreme Court, 1019.
The burden of proof, our Supreme Court has held, is upon
the petitioner to prove that he was denied his
page 49 } Constitutional right. And that was so held in
Smith versus God!win, 18~ Virginia 753. We say
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the petitioner has not shown that he didn't know what he was
being tried for- that everyone knew what he was being tried
for.
We say he has not shown that his attorney, knowing all the
facts about this case, did not adequately represent him at his
case in this Court - or, at his trial in this Court. And we
pray that this petition for a writ of habeas corpu·s be denied
and dismissed. And the writ discharged, and the petitioner
remanded to the custody of the Superintendent of the Virginia State Penitentiary.
The Court: Did you want to !reply, Mr. FoxY
Mr. Fox: One brief reply. As to the point - he said he
was effectively represented by counsel - I'd like to note two
cases. Pe•ople versus Av-ilez, 194 Pacific 2d -it's out of our
jurisdiction, but it's on point - 829. The case stated that although an accused wished to plead guilty, if it be shown that
counsel · accepted that plea without having investigated all
the possible defenses for his crime, the attorney has failed in
his duty. They also cite under that Jones versus Cunningham,
297 Fed. 2d 851.
Again, going back to the Virginia Law Review - along
that line - the author of this article as to effective assistance
of counsel, supposedly made quite a study of all the cases
involved, and comes to the conclusion that you
page 50 J can't draw any clear-cut rules, or really, as far
as the case law is concerned, know just what is
and what is not effective representation by counsel.
The Courts seem to have just taken it on each individual
· case and made a decision on the facts that come out in each
individual case. They don't follow any very clear pattern.
But the author of that article did conclude:- that, although
he doesn't necessarily agree with it too strongly, and I don't
push it too close either, but at least the cases seem to have
. come along this line - that they h9ld an appointed counsel
to a stronger duty to his client than they do one that the
client has retained. And he came to that conclusion on the
basis that the Courts seem to think that when the accused
retained his own counsel, that man is sort of the mouthpiece
agent of the accused, and anything he doesn't do is - well,
the accused got him, and he's bound by it. But when he's
been appointed, he is mor~ of an agent of the State. He's not
. the choice of the man.
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The Court: In other words, when the Court appoints counsel, he has to work twice as hard as if he were retained, is
that right?
·
Mr. Fox: According to this man in this article in the Virginia Law Review.
The Court: I see.
Mr Fox: Well, he doesn't seriously state that he feels
these are good grounds, but ·he does feel that the cases have
tended to be that way -· to show that, or to hold
page 51 } that way. They tend to put a stronger duty upon
appointed counsel, even to the point that:- as
this case in the Pacific reports - even when the man says
I'm guilty, I want to plead, and all this and that, he is to
:find out for sure whether there are any defenses, or at 1eas.t
make a decent effort to :find out, before he lets the man plead.
I don't have any law to· argue on that basis, but I think
that all the psychiatrists would agree the nut houses are full
of people with guilty complexes that are not guilty, morally
or even legally; of anything.
The Court: Mr. Ellyson is not in the nut house, is heY
Mr. Fox: No. I would have to agree he isn't. But I wanted
to use that to start off on a statement, here, your Honor.
And I think that it's pretty conceivable, and I think it actually
does happen quite frequently, that a man gets messed up with
bad companions and this and that, and he might actually feel
a lot more guilty than he is. He might not be guilty in legal
contemplation. I think it's very conceivable that a man· can
feel very guilty about a circumstance when he's got all kinds
of legal defenses and doesn't know it. I think_that 's the whole
·
·
point.
I think the lawyer should :find out whether the man has
or not. I think, in this case, Mr. Thornton has just taken this
man's own attitude and let him plead guilty without making
any effort to :find out whether there were any
page. 52 } defenses, or whether this man- just being despondent, being involved in something like this ·whether he really was morally or legally guilty of these circumstances. And I think that on the evidence, and on the
case - in particular, on the position of the Fourth Circuit,
here, that there was not effective representation in this case.
The Court: What was that recent case, Mr. Mann, that came
down from the Court of Appeals of this State, that came up
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from the Norfolk area, as I recall'
Mr. Mann: The Whitley case'
The Court: What was thaU
Mr. Mann: The Whitley case, you mean' About appointment on the same day'
·
The Court : Yes.
Mr. Mann: That was Frank Whitley.
The Court: Whitley. That's not in the bound volumes, is iU
Mr. Mann: Yes, sir, it is. I believe it is, sir. I think it's in
204, I'm not sure.
Mr. Fox: I think I have that, your Honor. Let's see. I think
I can give it to you. I've got it here in Court with me, at any
rate. Frank Whitley- 205 Virginia, 251.
The Court: Two 0 Five Virginia'
. Mr. Fox: Yes, sir. I have it right here in Sou.theasternif
you want to see it.
The Court: Yes, I want to see it. Suppose we
page 53 ]
recess for a few minutes. I assume that both of
you are through your arguments T
Mr. Fox: I am, sir.
Mr. Mann: I would just like to cite one case to your Honor
-. or two cases, with reference to the preliminary examina- ·
tion, and that is Snyder versus the Commonw6tilth, 202 Virginia, 1009, and De:toro versus Peppersack, 232 Fed. 2d. But
I'm not sure about the page number - I think it's 334. That
does take up the White case and the Alabama case.
The Court: All right. You say you have the Whitleycase'
Mr. Fox: I have that case, yes, sir.
·
The Court: All right. Let's recess for just a few minutes.
(Short recess declared.)
The Court: I've been going over this case of Whitley
against Ownlfl,ingham, which was reported in 135 Southeastern,
2nd Series, page 823. This case seems to be the nearest in
point to the facts that we have here.
.
In the very beginning of the case, the Court of Appeals,
in the opinion written by Justice Buchanan, said this: Whether.
the petitioner had assistance of counsel in the Constitutional
sense at his. trial on September 7th, 1961, is the question that
must be answered, in the light of the evidence in
page 54 ] the hearings on the habea8 corpus petition.
I think I'm · controlled by that doctrine. · In
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- other words, I can't call on my memory, nor can I take into
consideration any evidence that isn't actually before the
Court in this particular hearing. I do have a memory of this
case, and there are certain records which show certain things
which I think would have been helpful in this case.
As Commonwealth's attorney is aware - I don't know
about other counsel - the petitioner Ellyson was one of four'
persons charged in connection with this crime ___: the robbery
of a Mr. Mayhew, which occurred on July 20th, 1962. As a
result of the crime, there were four persons involved, -and
there were four charges made -- there were more charges
made than that, actually. Thomas- Bradley Dawson and the
woman who is, I believe, his wife, Mary Louise Dawson although I think there was some question about that - were
both charged with robbery, and they were both charged with
assault and battery with intent to maim, disfigure, disable
and kill Mr. Mayhew.
John ·Slaga, another participant, was likewise charged.
Ellyson had become a fugitive, and he actually was not arrested until some time in October. I think the record shows,
in this case, it was October 8th, 1962. The others were picked
up fairly shortly after the crime was committed.
Now, all these others were indicted. Ellyson was not. They
were all indicted on July 30th, of 1962. In- the
page 55 J case of John Slaga - he was arraigned on the
same date. July 30th. And, at that time, Mr.
Stanley Perry was appointed to defend him, inasmuch as he
had no counsel.
The case was set for trial with a Jury, to be tried on November 9th, 1962. But on September 24th, 1962, he came into
Court with his counsel and withdrew his plea of not guilty,
and entered a plea of guilty - at which time the case was
referred to a Probation Officer, and the case was then continued till November 9th for a report and sentence --which,
incidentally, is the same day on which the petitioner Ellyson
was up for report and sentence.
In the other two cases, Mr. Hirsch was appointed to represent both of those. In the Mary Louise Dawson case, it was
set for trial for December 11th, 1962. But on September 26th,
the defendant, Mary Louise Dawson, with counsel, came in
and waived a Jury, but elected to have trial without a Jury.
And the record shows that that was -set- down for hearing
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on October the 12th, 1962.
The same thing happened in the case of Thomas B. Dawson.
When, on October 12th, 1962, both of those cases were heard
on pleas of not guilty, ,the evidence was taken and they were
found not g11ilty.
Now, that October 12th date is the same date that the petitioner Ellyson came before the Court and had a lawyer appointed to represent him. I'm sure, but the record
page 56 J does not disclose this, that he knew of all of those
happenings. He knew, at that time, that Slaga had
entered a plea of guilty, which had happened on September
24th. He knew that Thomas Bradley and Mary Louise Dawson had entered pleas of not guilty, and I'm sure he knew
that they had been found not guilty.
I'm also sure that he knew that all the witnesses were
here, on that date; ready to testify. There is no question in
my mind that he knew all of those things were going on. But,
as I say, that's not part of the record.
·
And in the light of this statement in the Whitley case, I
think I'm bound entirely by what has taken place here today,
and what has been introduced in the way of evidence.
·
Now, so far as not being represented in the County Court
at the preliminary hearing is concerned, I don't know what
happened there. All we can go on is the record we have.
Ellyson states that there was an attorney appointed down
there after the preliminary hearing, which, of course, to me
seems incredible, because there would be no need for an
attorney down there after the preliminary hearing. And the
County Court has no authority to appoint somebody to represent him in the Circuit Court. So I don't know whether there
was an attorney appointed down there O'l' there wasn't. The
record certainly doesn't show that there was.
The record does show that Mr. Thornton was appointed
when the case came up here. And the records in
page 57 J these other cases show when they were tried and I think it can be reasonably assumed that what
I've said is correct - the witnesses were here. I know they
were heard, because I can recall hearing them. The only day
any witnesses would have been heard would have either been
in connection with John Slaga 's plea of guiltY; or in connection with the Dawson cases of not guilty. And I'm positive that
they were heard, on certainly one of those occasions, and I'm
positive it had to be on the latter one.
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Now, so far as effective representation is concerned, I
again have to go back to the Whitley case. In that case you
had a man who fits in with the description of the Ellyson
case we have before us. It's been brought out here that Elly-:
son has a prioT record for committing a felony. Actually, the
probation report will show that he was on parole at the time
that this offense occurred, and the probation report is a part
of the record in this case.
In the Whitley case you have the same sort of a situation.
The man had a prior criminal record. So he wasn't a novice, as
far as Court proceedings is conce·rned. In the Whitley case,
the counsel was appointed on the day that he entered his pleas
of guilty and not guilty - he had several charges, and the
sentence was imposed the same day.
And it has this to say on the question of the counsel that
was appointed - and this, of course, comes from the record!
Upon his arrest, the defendant was taken to the
page 58 J Police Station, and there questioned by the Officers on May 11th, 12th, 14th and 19th. He was
questioned not more than an hour or two at a time.
Now, in this case you have the testimony of Ellyson saying
he was brought up to the jail, and before he was even put iu
jail he was questioned by the Officer. He didn't say the Officer
hit him, but he indicated that the Officer tried to hit him. Well,
in this case the same claim was made - that he was beaten
by the Officers. He doesn't say that he made any confession
or anything because of that, but he claims that he was mistreated.
Now, so far as the court appointed counsel is concerned,
in the Whitley case the record shows that he was then asked
- this is the counsel who was appointed - he was then asked
how long he had 'discussed the cases with the defendant prior
to the trials, and he replied "I don't know. It could have been
an hour, it could have been a half an hour, it could have been
twenty minutes. I really don't remember. But I do know I
went over each and every indictment with him. I don't think
I talked to him more than an hour."
Now, Mr. Thornton has testified that he talked to the defendant, and Ellyson bears this out. Now, there is some conflict there ·about what was said. Mr. Ellyson says that Mr.
Thornton simply told him the best thing for him to do was to
plead guilty. Mr. Thornton says, and I think this is more

i.
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credible, that Ellyson told him that he was guilty.· And I don't
know what more a lawyer. can do, even if he
page 59 } talked twenty four days to a person that says
.
he's guilty, than to say "Well, if you're guilty,
you'd better plead guilty.''
·
But apparently that's not the gist of the - or not·· the
trend of habeas corpus cases these days. It's a question of
how much time you spend with him - ask him about how
many witnesses he has - and you're supposed to interview
those witnesses, even though a man keeps telling you "I'm
guilty, I want to get this over with'' - you're still supposed
to spend a lot of time.
As a matter of fact, some of the lawyers now, I think,. are
keeping track of the time they spend with these defendants,
making special trips to the jail in order to show that they
have spent enough time. I guess they have to do that for their
own protection.
·
·
- In the. light of the decision in the Whitley case, I don't see
how I can do other than to say that Ellyson was not represented, to use the words of the Court, effectually, because :Mr.
Thornton didn't spend a whole lot of time with him, arid be. -cause Mr. Thornton didn't interview any witnesses o:r; ask
him if he had any witnesses, and things of t~t sort.
I certain~y am not refl~cting on Mr. Thornton. I have every
confidence in the world that he did everything he could for
Ellyson. And I think that Mr. Ellyson thought so too, at
the time, until this thing of getting twelve years -and Slaga
got ten. He didn't complain about anything in the probation
report, which ·went into the details of his statepage 60 ] ment of what happened, and which was not a
confession - it was a statement to the Probation
Offioor that he was guilty of this offense ; that he. participated
in it; that he got money from it; that he. beat an Officer while
he was being arrested. Now, he questioned none of those things.
I know that he was asked at the time he was sentenced, or before he was sentenced, if there was anything incorrect in the
probation report. I'm sure that if he made an honest answer
to that it had to be ''No.'' He said there wasn't.
I see no reason to - simply because I know that things
happened which are not in the record today, I see no rea!son.
to send this case down to be reveTsed on it, and waste some
more time. I would: rather have the Commonwealth take the
case down on their exceptions and let the Court of Appeals
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do wha:t they feel is proper - get the case back here for trial,
and let Ellyson have a trial.
_
So, I'm going to grant the writ. I assume that the Commonwealth is going to take exception, and take this up Y
Mr. Mann: I do take exception, your Honor. I doubt whether
we would appeal this case. It's up to the Commonwealth's
attorney to see that he's brought back here for t:dal.
The Court: If you all take an exception, why Mr. Mann: (Interposing) I'm not going to except to the
ruling
· The Court: You're not Y
Mr. Mann: If he's going to be brought back
page 61 } here for trial. But if he isn't, whyThe Court: Well, we'll get the Court of Appeals
to rule on this, and let them see to it that he comes back here.
I definitely think he ought to .be tried again. He's not complaining about that, he's just complaining about he didn't
have representation.
Mr. Smith: Your Honor, there's no question he'll be tried
in this Court if I'm still living - and if not, I would hope my
successor in office would pursue the case.
The Court: We're faced with· this. If you don't except you haven't excepted yet, have you Y
Mr. Mann: No, sir. I'm not going to except if he's going
to try it over again. ·Because all these cases, when the writ
is granted, then they go back for trial - unless the man has
served practically all of his time or there are no witnesses
available, or anything else.
The Court: Well, the witnesses are available, aren't they!
Mr. Smith: Yes, they are, your Honor. All of the witnesses
are available with the exception, possibly, of his brother-inlaw, or - one of the Dawsons. I don't know which one of the
two. But the essential witnesses are available.
Maybe I spoke too soon. I feel like the Court does; that
this is a case in which the Commonwealth should, certainly,
see whether or not he should be sent back here
page 62 ] for trial. I feel as though he '·s been tried once. .
The Court: Well, I do too. But I have to go by
what I think the law is, anyhow.
Mr. Mann: He could not be released from the Penitentiary
at this time anyway, because he has other sentences to serve.
The Court: I understand that. But, actually, he doesn't have
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to be released fTom the Penitentiary in order to have a trial.
Mr. Mann: No, sir.
The Court: There will have to be an order releasing him
from his present sentence.
Mr. Smith: I realize that, your Honor. But if the Commonwealth took the position that they didn't choose to try
· him again, now, on this charge in this Court - then what
would be the position of the Attorney General's office t
Mr. Mann: We would take exception to the matter.
Mr. Smith: To the Court's rulfughereY
Mr. Mann: Yes.
Mr. Smith: Well, I would suggest, then, that you take exception to the Court's ruling, if you're doing it that way. And
if the Court of Appeals says he has to be retried, why then
I'll be amenable.
Mr. Mann: May I discuss this with the Attorney General's
Office first, and so ;advise the Court t
page 63 }
The Court: You say that Ellyson is serving
other sentences in Virginia Y
Mr. Mann: He has a sentence from Fauquier County The Court: (Interposing) That was a bad check charge,
wasn't it?
·
Mr. Mann: And he may have served enough time in the
Penitentiary on this sentence to satisfy Fauquier County, if
given credit for the time he has served on the forgery sentence.
The Court: (To the petitioner) Was there ever a charge
made against you foT striking a Police Officer!
The Petitioner: Yes, sir, there was.
The Court: Were you sentenced on that Y
The Petitioner: Yes, sir. I got one year on that.
Mr. Mann: There is also a detainer against him.
May we so advise the Court as to whether or not we intend
to appeal the matterY
The Court : Yes, I wish you would.
(Whereupon, at 12 :20 o'clock p. m., January 22, 1965, the .
proceedings in the above-entitled matter were concluded.)

*

*

*
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IN THE SUPREME COURT OF APPEALS AT
RICHMOND
MOTION TO DISMISS
Reed 6-28-65

A. L. L.
To: The Honorable Justices of the Supreme Court of .Apploots
of Virginia.
COMES NOW the defendant-in-error, Jessie J. Ellyson,
by counsel, and moves this Honorable Court to dismiss this
appeal and to deny the petition of the plaintiff-in-error for
a writ of error·, and in support of this motion, alleges the
following:
That the plaintiff-in-error has failed to comply with the
requirements of Rule 5 :1, Section 6, of the Rules of this Court,
in that he failed to include in his designation of the parts
of the record to be printed his assignments of error.
EDWARD L. FOX
Counsel for Defendant-in-Error
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Reed 5-10-65
HGT
IN THE SUPREME COURT OF APPEALS
AT RICHMOND
MOTION TO DISMISS
To: The Honorable Justices of the Supreme Court of Appeals
of Virginia.
COMES NOW the Appellee, by Counsel, and moves this
Honorable Court to dismiss this appeal and to dismiss and
deny the Petition of Appellant for a writ of error, and in
support of this motion alleges the following:
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That Appellant failed to comply with the requirements_ of
Ru1e 5 :1, Section 4 of the Rules of the Supreme Court of Appeals of Virginia, in that Appellant filed his Assignments
of Error after the expiration of sixty· days after final judg- ·
ment, the Assignments of Error being filed in the Circuit
Court of Prince. William County on April 6, 1965 and final
judgment being on January 22, 1965 in the Circuit Court of
Prince William County.
JESSIE J. ELLYSON Appellee·
By:EDWARD L. FOX
Counsel
.A, Copy-Teste:

H. G. TURNER, Clerk
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