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SIMON M. PAINTER, SR., 
T/A VALLEY REALTY 

vs. 
JON M. FRENCH AND 

HELEN V. FRENCH 

. . . . 

. . 
: 

AFFIDAVIT OF 
SUBSTANTIAL DEFENSE 

STATE OF VIRGINIA 
CITY/eetmTY OF l/rd..th.u<!./-.4 4!-:.1 , '.TO-WIT: 

. ..a~ {/ 
On the .f.2!-6Jiy of February., 1976, Carter R. Allen aJ?peared 

before me in my City/County and State aforesaid and, having been . .• 

first duly sworn, deposed and said as follows: 

(1) That he is counsel for Jon M. French and Helen v. Frenc , 

Defendants herein. 

(2) That Jon M. Fren~h and Helen v. French have a substant­

ial defense to this action. 

(3) That the Defendants are not liable to the Plaintiff in 

the amount of ONE THOUSAND FIVE HUNDRED DOLLARS ($1,500.00) or 

any amount due by breach of contract; that the Defendants have no 

in any way breached any contract entered into with the Plaintiff; 

that the existance of a defective septic system in the house· of-

fered for sale rendered the house unsaleable and unfit for occu­

pancy without correction. 

(4) That Jon M. French and Helen V. French reserve unto 

themselves the right to assert all other defenses to the Motion 

for Judgment which they may hereafte~-d.~scov;.r· _ ~ 

~ \ (l{llflJ.VlU/L/"'---
' 1 carter R. Alien 

Ucounsel for the Defendants 

Subscribed and sworn to before me this tz!'"'day of February, 

1976, by Carter R. Allen, Counsel for Jon M. French and Helen v. 
French. 

·() ~ a~~ , 
My commission expires: y<':·a) y,/z. 7/' 



CERTIFICATE OF ~miLING 

I certify that a copy of the foregoi~g Affidavit of Sub­

stantial Defense was mailed, postage prepaid this ;)1 day of 

February, 1976, to John w. Sills, III, Esq., Timberlake, Smith, 

Thomas & Moses, Post Office Box 2566, Staunton, Virginia 24401. 

\~a~vl'l/f~L 
/ Attorney 
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NORRIS G. ARMENTROUT AND 
~~ M. ARMENTROUT 

vs. 

JON M. FRENCH AND 
HELEN V. FRENCH 

CITY~OF 1¢,{&<l.n.y 
STATE OF VIRGINIA~ 

. . . . 

. . . . 

:.. 

AFFIDAVIT OF 
SUBSTANTIAL DEFENSE 

,. TO-WIT: 

On the 16th day of June, 1976, Carter R. Allen, Attorney for 

the Defendants, appeared before me in my City/County and State 

aforesaid and, having been first.duly sworn, deposed and said as 

follows: 

(1) That he is Attorney for Jon M. French and Helen v. 
French, Defendants herein. 

(2) That Jon M. French and Helen v. French have a substant-

ial defense to this action. 

(3) That the Defendants are not liable to the Plaintiffs 

in the amount of TWO THOUSAND FIVE HUNDRED FI~TY-TWO & 89/100 

DOLLARS ($2,552.89) or any amount due by breach of contract; that 

the Defendants have not in any way breached any contract entered 

into with the Plaintiffs; that the existence of a defective septic 

system in the house offered for sale rendered the house unsaleable 

and unfit for occupancy without correction. 

(4) That Jon M. French and Helen v. French reser~e unto 

themselves the right to assert all other defenses to the Motion 

for judgment which they may hereafter r~scover. . 

---·yfl1~L <2__(/ { {L_. 
Carter R. A len 
Counsel for the Defendants 
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Subscribed and sworn to before me this /?~day of June, 

1976,· by Carter R. Allen, Counsel for Jon M. French and Helen v. 
French. 

My commission expires: __ ~~~~a~.~~~~e?·~~~~I-9.7~?~·------------

~_;Lu&; 

CERTIFICATE OF MAILING 

I Certify that a copy of the foregoing Aff~vit of Substant 

ial Defense was mailed, postage prepaid this ~day of June~ 1996 

to John W. Sills, III, Esquire, Timberlake, Smith, Thomas & Moses, 

Post Office Box 2566, Staunton, Virginia 24401. 
4 

!M~~u~ t{(;t~ 
Attorney 
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NORRIS G. ARMENTROUT 
and 
ALMA M. ARMENTROUT 

v. 

JON M. FRENCH 
and. 
HELEN V. FREtlCH 

0 R DE R 

Came the parties, in person and by their attorneys, and 

the jury sworn to ~ry the issue in this cause, again appeared 

according to their adjournment.· 

And the plaintiffs, by counsel, having moved for summary 

judgment at the conclusion of the plaintiffs' evidence and having 

moved the court to strike the defendant-s' evidence and for a 

directed verdict at the conclusion of the defendants' evidence 

did renew their motion that the defendants' evidence be.striken 

and for ·a directed verdict, all of which motions were overruled 

by the court, to which rulings, the plaintiffs, by counsel, 

excepted. 

And the jury, after hearing all of the evidence, 

receiving the instructions of the court and hearing argument 

of counsel, retired to its room to consider of a verdict, -and 
~ 

·· after some time returned into court and- presented its verdict 

II 

in the following words, to-wit: 

11 We, the jury,· upon the issues joined, in the 
case of Norris G. and Alma M. Armentrout v. 
Jon M. and·Helen v. French, find for the 
defendants, Jon M. and Helen v. French. 

s. N. Loving 
Foreman ·oec. 16, 1976 11 

Thereupon the plaintiffs, by counsel, moved the Court 
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to set aside the verdict of the jury on the ground that said 

verdict was contrary to the law and the evidence, which motion 

the Court overruled, to which ruling of the Court the plaintiffs, 

by counsel, excepted. The Court thereupon did and it hereby 

does en~er judgment on the verdict of the jury. 

Whereupon the plaintiffs, by counsel, moved the Court 

for a stay of execution of the aforesaid judgment for a period 

of thirty (30) days after entry of order granting judgment,. 

in order that the plaintiffs might apply to the Supreme Court 

of Virginia for a ~rit of error and supersedeas, if they be so 

advised, which motion the Court granted. 

This Order is entered pursuant to remand·order of the 

.supreme Court of Virginia. 

' 

· See~,. and o})jected ... to - exceptions noted: 

'Lts~.t,a ~~ for a1nt1 fs 

Co-Co~nsel for Plaintiffs 

Entered t!' c.C~~.L.Z..ZZ 
., r I '" .,i. "'r ..L.// Common ... cl'h ~r·: ::r IJ:J~h '' J-7--· 

II 6 Page_Gg_U,_ ......... -



ASSIGNMENTS OF ERROR 

The Armentrouts and Valley Realty, plaintiffs and 

appellants, make the following assignments of error pursuant 

to Rule 5:21: 

1. The trial court erred in failing to grant 

···the plaintiffs • motion for summary judgment at the conclu­

sion of the evidence. 

2. The trial court erred in refusing to strike the 

defendants' evidence on motion of the p~aintiffs at the con-

elusion of all evidence. 

3. .The trial court erred in refusing instruction 9 

tendered by the plaintiffs. 

4. The trial court erred in refusing to give 
·'~ ·. 

instruction 14 tendered by the plaintif~. 

s. The trial court erred in giving instruction F 

tendered by the defendants over plaintiffs' objection.· 
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1. 

2. 

3. 

4. 

5. 

6 .• 

7. 

8. 

9. 

10. 

11. 

. 12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 
.: - 21. 

22. 

23. 

24. 

(Witnesses 

WITNESS - JEAN BYRD 

Examination by Mr. Thomas: 

Q. You are Mrs. Jean Byrd? 

A. Correct. 

Q. Where do you live, Mrs. Byrd? 

A. Route 5, Staunton. 

Q. Are you employed? 

A. Yes, I am employed by Simon M. Painter, sole proprietor 

of Valley Realty. 

Q. He does business, as I understand it, as Valley Realty? 

A. Yes. 

Q. And you are employed by him in what capacity, Mrs. Byrd? 

A. Sales agent. 

A. Four 

Q. Mrs. 

A. Yes, 

Q. Is 

A. 

Mrs. Byrd, how long have you been in 

years . 

Byrd, do 

I do. 

. ~r-·-~. . ~~--· s 

sales contract? 

eoarl ~rllntJ Service 
32 BRAHAM STREET 

HARRIBDNBURD, VIRDINIA 22BD1 



DIRECT - BYRD 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

. 12. 

13. 

MR. ALLEN: 

THOMAS: 

COURT: 

Right:. 

If it please the Court, 

happily stop all 

issues, if we to that. 

Well, e case along, it 

gentlemen. There's 

I understand it, 

people were 

financially· , and did negotiate 

a loan, and 

That's right. If we 

may have that on . . . so 

that. 

14. Q. Mrs. Byrd, did you take Mr. and Mrs. French to the 

15. Armentrout property? 

16. A. Yes, I did. 

17. Q. Do you happen to recall what day that may have been? 

18. A. No, I'm afraid I don't. 

19. Q. Was it sometime in . 

20. A. It was approximately 

21. Q. . .. September, or so, of 1975? 

22. A. It was approximately one week before the contract was 

23. signed. 

24. Q. All right. Did you and Mr. French--or did you and Mr. a d 

1'·- ·-·--- 9 , __ , eourl 1?.eporllntj Service 
32 GRAHAM STREET 
HAARIBDNDURa, VIRDINIA 3:ZBD1 



1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

i9. 

20 . 
.._.,.. 

21. 

22. 

23. 

24. 

DIRECT .- BYRD 7. 

Mrs. French go through the home? 

A. Mr . and Mrs . French were with me . 

Q. When you went, did you go through the home, or what did 

you do? Can you tell the jury whether you just looked 

at it from the outside, or went in, or what? 

A. We went through each room. 

Q. You and Mr. and Mrs. French 

1-m.. ALLEN: I would like for him to be a little 

less leading; but I don't want to 

delay--he's getting down now where 

we're starting to be interested in 

the case. 

COURT: All right. 

Q. Could you tell us whether or not you went into every 

room? 

A. Yes, we did. 

Q. Do you have any idea how long this visit lasted? 

A. Approximately forty-five minutes, I would say. 

Q. All right. After that, did Mr. French make any request 

of you insofar as a second visit? 

A. He said that he wanted to go back with a friend of his 

that was a builder, and let his friend inspect the house. 

So they went on their own; I did not go with them. 

Q. All right. Do you know whether or not Mr. French and his 

~-- --·-
r-'·--· 1.0 

eDurl ~rllnq Servia 
32 GRAHAM STREET 
HARAISCNBUAIIt VIRIIINIA 22BD1 



-. 

DIRECT - BYRD 8. 

1. friend did ·go back and inspect the home? 

2. A. Well, I talked with them later, and the Armentrouts, and 

3. ·. they say they did; but, of course, I was not with them. 

4. Q. All right. Now, after you had understood there had been 

5. a visit, was the contract signed? 

6. A. Yes. But it was somewhere between five and seven days, I 

7. would say, before it was signed. 

8. Q. Did you have . . . Did you discuss the property with Mr. 

9. and Mrs .. French, as to whether it was good, ·or poor, or 

-10. bad, or high--or anything like that? 

11. 

. 12. 

13. 

14. 

15. 

16. 

17. 

MR. ALLEN: 

COURT: 

MR. ALLEN: 

I object to that. I think he can 

ask what she discussed; but to come 

along and just say, "Did you discuss 

this," is a leading question. 

I would sustain the objection,.if 

you are objecting. 

Yes, sir. ~ank you. 

18. Q. Did you discuss this property with Mr. and Mrs. French? 

19. 

20. A. Yes. 

21. 

22. 

23. 

24. 

MR. ALLEN: Same objection. 

MR.. THOMAS: Your Honor, !_don't see how I'm 

going to ask her ... I'll ask her 

what she discussed with them, and 

I think it's ... 

etJarl ~rllntf Se,..,ice 
p:·- --·· :tf ............ 

3 2 GRAHAM STREET 
HAAAI8DN8UAO, VIAOINIA :1:1801 



1. 

2. 

3. 

4. 

5. 

6. 

1. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
...._. .. 

21. 

22. 

23. 

24. 

DIRECT - BYRD 9. 

MR. ALLEN: Ask her just what she discussed. 

MR. THOMAS: I want to prove she discussed it, 

first. 

Q. Now, did you ... What did you discuss, insofar as the 

property, with Mr. and Mrs. French? 

A. Well, they were very impressed with the house; and they 

asked me why the Armentrouts were moving. And they felt 

there had to be a reason, because the house was very nice. 

And they wanted to know why they were moving. 

Q. Did you tell them? Or did you know why they were moving? 

A. Well, ~he Armentrouts had told me they wanted to move 

back in town, that their little girl was not satisfied 

at the new school. 

Q. Did you discuss anything else with them, insofar as 

this house--as to any particular parts or aspects of it? 

A. They asked me if anything was wrong with the house, and 

I told them not to my knowledge. 

Q. Did you go into any detail, or did they go into any 

detail, in any particular part of the house? 

A. No. 

Q. Did they ever, after you had understood that Mr. French 

and his friend had been there--did you ever receive from 

Mr. French another request to make another visit or check 

on it? 

f3ourl ~rlbuJ Serviu 
3 2 GRAHAM STREET 
HAAAIBDNBUAOt VIAOINIA 2ZBDt 



DIRECT - BYRD 10. 

1. A. I believe he went back twice--or maybe three times. He 

2. took a termite man back to the house, and possibly the 

3. builder two times. I'm not positive whether the builder 

4. went back once or twice; but I think it was twice. 

5. Q. Did you ever do any act which would have prevented 

6. MR. ALLEN: Objection. 

7. Q. So far as you know, from your conversation with Mr. 

8. French, was he ever, by you, requested not ·tO visit that· 

9. home or to check it out? 

10. A. No. 

- 11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

MR. ALLEN: 

COURT: 

MR. THOMAS: 

COURT: 

MR. THOMAS: 

Same objection. But I'll withhold 

it. I think that's a ~rmless 
,. 1: 
. ; 

question. 

Well, let's move the ca~~ along, 

gentlemen. 

Your Honor, I can string it out 

forever, but . . 

I'm not going to let you string it 

out forever. We're going to move 

this case along, gentlemen. 

All right. 

22. Q. Mrs. Byrd, were you . . . Let me go into the matter of 

23. when Mr. and Mrs. French took possession. Do you know 

24. when they, so to speak, took possession of the home? 

eoarl'J?.eporlbuJ Suvlce 
32 GRAHAM STREET 

HARRIBDNBURO, VIROINIA 22801 



DIRECT - BYRD 11. 

1. A. It was approximately three weeks , I would say, before the 

2. closing date on the contract. 

3. Q. Can you tell the jury why, or what happened, and how they 

4. came to take possession? 

5. A. Well, the Armentrouts wanted to stay in the house a littl~ 

6. bit longer, but the Frenches wanted to close at least by 

7. the twenty-eighth of November. And they wanted some time 

8. to get in and clean up the house and paint. So the 
~ 

9. Armentrouts went ahead and found a place to move, and they 

10. rented a house in town. And, therefore, they_gave me the 

11. keys, and I gave them to the Frenches; and they went in 

12. and started cleaning up the house. 

13. Q. And do you have any exact date to which you can pin 

14. that, or can you pin that down--that time--as closely 

15. as you can? 

16. A. Well, I would say it was approximately three weeks before--

17. but I could be off a little bit. I imagine Mr. Armen-

18. trout probably could go from the time he rented the 

19. house--because we gave the keys to the Frenches right 

20. away. 

21. Q. All right, ~1rs. Byrd, when you signed the contract, one 

22. of the provisions as set forth in that contract states 

23. that a hundred dollar ($100.00) good faith money was 

24. paid over by Mr. and Mrs. French to you as agent for 

14 
eou.rl ~rlbuJ s~rvla 
32 GRAHAM STREET 
HARRIBDNBURD, VIAOINIA :12801 



1. 

2. 

3. 

4. 

5. 

'-" 6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

DIRECT - BYRD 12. 

Mr. and Mrs. Armentrout. 

A. That's correct. 

Q. Was that done? 

A. Yes, sir. 

Q. Where is that hundred dollars? 

A. It's still in the agent's account; of Valley Realty. 

Q. Has anyone ever asked you for return of that? 

A. No, sir. 

Q. Mrs. Byrd, when did you first know, and how did you first 

know, that Mr. and Mrs. French were not going through 

with the contract? 

A. Two days before the closing, we received a letter in the 

mail from their attorney, stating they were not going to 

close. 

Q. What excuse did that letter give? 

A. They felt there was a problem with the septic system. 

Q. Subsequent to that, did you go to the property, insofar 

as the septic system? 

A. Before that time? 

Q. After you received word from their attorney, two days 

before the closing date, did you ever return to the 

property . 

A. Yes, I did. 

Q. Who did you go with? · 

1.5 
eourl1?.eporlbuJ Servia 
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DIRECT - BYRD 13. 

1. A. I called Mr. French on the phone, and we set up an 

2. appointment that was in the morning--! think around ten 

3.. in the morning. And I had one of Welty Cline's men there. 

4. And Mr. Painter, Mr. Rimel, and Mr. and Mrs. Armentrout 

5. were also-there. 

6. Q. Who is Welty Cline? 

7. 

8. 

A. He is in the septic tank-business. 

Q. And who--you say you had one of his men there. Do you 

9. know the name of the man that was there.? 

10. A. Mr. Beathe. 

11. Q. Were you there when Mr. Beathe was there? 

12. A. Yes, sir. 

13. Q. Did Mr. Bea~he do anything, or . . . What did Mr. Beathe 

14. do? 

15. A. Well, the stool in the lower part of the house was 

16. flushing slow; and he raised up the lid and noticed that 

17. it jus-t had a very low water ievel in the back of the 

18. stool. So he adjusted it. And then, of course, the 

19. stool flushed after that. And there was an odor in on 

20. the carpet. But he said it was not from the septic 

21. system. 

22. Q. Mrs. Byrd, did you go out there again with a man 

23. Did you go out there again with anybody to check this 

24. situation? 

16 
eourl ~rlbuj s,vlu 
3 2 GRAHAM STAEI!:T 

HAAAIBDNBUAB, VIRBINIA :a:aaat 



DIRECT - BYRD 14. 

1. A. Mr. Painter and Mr. Rime·l met Mr. Lindsay there. 

2. Q. I 'm talking about what you did. 

3. A. No. 

4. Q. All right. When you and the Armentrouts and Mr. French 

5. and Mr. Beathe were there, did Mr. French and Mr. Beathe 

6. discuss this situation? 

7. A. Yes. 

8. Q. Was Mr. French present when Mr. Beat~e adjusted the back 

9. end of the toilet? 

10. A. That, I'm not positive, because we were there about ten 

11. minutes before Mr. French came in. I don't remember 

12. whether that was done before he came in the ~ouse, or if 

13. . it was done in his presence. 

14. Q. Did you flush the toilet in the presence of Mr. French 

15. thereafter·? 

16. A. Mr. Be a the did. 

17. Q. Did Mr. French make any connnent about the way the toilet 

18. flushed? 

19. A. Not to my knowledge. 

20. Q. Was Mr. French present when Mr. Beathe noticed the odor 

21. in the rug? 

22. A. Yes. · 

23. Q. Did Mr. French a~d Mr. Beathe discuss the odor in the 

24. rug, and what may have caused it? 

1.7 
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DIRECT - BYRD 15. 

1. A. Yes. 

2 • Q. Can you· tell us what Mr. French had to say ab9ut the odor 

3. in the rug? 

4. A. Mr. French felt that the septic system was broken under-

5. neath the house, and that it had come up through the 

6. concrete floor, and that it was actually a septic odor 

7. on the rug. And Mr. Beathe told him it was not a septic 

8. tank odor, but something else. 

9. Q. Have.you since been in contact with the builder of the 

10. house, Mrs. Byrd--Mr. Nuchols? 

11. A. I have. checked with Mr. Nuchols a couple of t~es, yes, 

12. sir. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Have you seen a sketch of the base~tnt floor of the 

home? · .. ct·!~: \ · t \ ~ ): .. ,. 
- ~~·~:~-. • • l •• . ~ 

Yes, I have. 

Do you know who prepared that sketch? 

The builder. 

That is Mr. Nuchols? 

Yes. 

Was Mr. Nuchols, on his sketch, able to point out to you 

21. where the sewer exited from under the home?. 

22. A. Yes, he knew exactly where it was. 

23. Q. And on this sketch, did you locate 

24. MR. ALLEN: Is Mr. Nuchols not here? 

1.8 
Bourl ~orlbliJ Service 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

-· 21. 

22. 

23. 

24. 

DIRECT - BYRD 16. 

MR. THOMAS: Yes, he is. 

MR. ALLEN: I think the best evidence rule would 

require him to testify. 

Q. All right. On this sketch, you are familiar with 

Well, let me ask you this--you are familiar with the 

area where the smell was? 

A. Yes. 

Q. And where the sewer exited? 

A. Right. 

Q. Are they similar? 

A. No, sir. 

you des:cribe for the jury where those 

locations relate? 

A. like this was the family room (wit 

hands), the odor was s corner; and 

toward this 

Q. I be~ieve that's 

Cross Examination b 

Q. Mrs. Byrd, you 

took the out to visit the A 

y virtue of an appointment? 

A. 

Q. and Mrs. Armentrout, 

19 

day that you 

but 
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CROSS - BYRD 

1. QJ'. 

2. A. 

3. Q. All right. Now, then, subsequent to Mr. and Mrs. French' 

4. refusal to go through with the contract, did your firm 

5. handle the sale of that house to t1r. Drumheller? 

6. A. Yes, we did. 

1. Q. Some several months later? 

8 • A. I did; yes , sir . 

9. Q. And was that for the same commission that was paid--or 

10. payable--under this contract which is in evidence? 

11. A. It was for five hundred dollars ($500.00) more. 

12. Q. It was five hundred dollars more? Two thousand dollars 

13. ($2,000.00), as opposed to fifteen hundred ($1,500.00)? 

14. A. Yes, sir. 

15. Q. lfllen you were there sometime preceding the tenth of 

16. October, 1975, did you detect any odor of sewage, urine, 

17. or otherwise, in the home? 

18. A. At the time that I showed it to the Frenches? 

19. Q. Yes, ma'am. The first time. 

20. A. No, sir. 

21. Q. No detection whatsoever? 

22. A. No, sir. 

23. Q. Subsequently, you were back at the house on the twenty-

24. fifth of November, in the presence of Mr. Rimel, Mr. Pai ter, 

20 
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CROSS - BYRD 22. 

Mr. and Mrs. Armentrout--or at least either one or the 

other, or Mr. Armentrout, at least, I believe--and Mr. 

Beathe and either one or both Mr. and Mrs. French~ At 

that time, did you detect an odor in the house of sewage 

or . 

A. There was an odor, but I wouldn't say it was sewage . 

Q. You wouldn't say what it was? 

A. No. 

Q. And isn't it true that prior to that visit, Mr. Wade 

of the Augusta County Health Department had reported that 

he detected the odor of sewage at this house? 

MR. THOMAS: Objection. 

COURT: Objection sustained. 

Q. Were you aware of what Mr. Wade ... Had you talked to 

Mr. Wade? 

A. I had not talked to l1r. Wade at that time. 

Q. All right. Now, when you went back on the twenty-fifth 

of October--or the twenty-fifth of November--do you 

recall looking at the carpet in the family room? 

A. Yes. 

Q. And was it turned back, so you could see it? 

A. Yes, sir. 

Q. But just a portion of it was turned back so it could be· 

seen? 

21 . 
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CROSS - BYRD 23. 

A. Just a portion was,. yes, sir. 

Q. And do you recall what the carpet looked like?. 

A. It was two-tone green shag. 

Q. I mean when it was turned back? 

A. Yes, sir. 

Q. Does that fairly represent the appearance of the carpet? 

(Showing the witness two photographs.) 

A. Yes, s·ir. 

Q. And the stain shown on the carpet? 

A. Yes, sir . 

Q. And was the carp~t turned back any more than that, to 

your knowledge? 

A. No. 

Q. It was just basically that corner? You don't know what 
\ 

the stain was, if any, on the residue of the carpet? 

A. Well, I got down on my hands and knees and smelled it, 

and it sme.lled like a ~og odor. 

Q. It smelled like a dog odor? 

A. Yes, sir. 

Q .. Did you have to get on your hands and knees to smell it? 

Couldn't you smell it s_tanding 

A. I could smell it some, but not 

Q. You couldn't smell it when you 

A. No, sir. 

22 

up? 

that 

cat!le 

good. 

into the house? 

eourt1?.eporllnq Servia 
32 GRAHAM STREET 

HAARUICNBUAO, VIRGINIA 32BC1 



CROSS - BYRD 24. 

1. Q. On November the twenty-fifth, I'm speaking of? 

2. A. No, sir. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

MR.. ALLEN: 

MR. THOMAS: 

COURT: 

MR. THOMAS: 

COURT: 

We would offer these photographs 

into the evidence, Your Honor, as 

Defendants' Exhibits. 

If it please the Court, may I see 

what's on the back of them? 

It seems to be just the date they 

were taken. 

We have no objection. 

All right. They are admitted into 

the evidence and identified as 

Defendants' Exhibits Numbers One 

and Two. (Exhibits marked.) 

15. Q. Now, Mrs. Byrd, on the November twenty-fifth meeting, 

·16. Mr. Beathe was there. Do you recall Mr. French stating 

17. that he would agree to pay to dig.up the septic system 

18. from the house to the tank, to ascertain whether or not 

19. it was defective? 

20. A. He did not make the comment at that moment, no, sir. 

21. Q. Did he not make that comment that morning, the twenty-

22. fifth of .November? 

23. A. His comment. was that he wanted the whole thing dug up, 

24. which would me~n you'd have to dig up the cement floor, 

23 
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CROSS - BYRD 

1. too. 

2. Q. And did he indicate that this would be done at his 

3. expense? 

4. He said that it would be done at his expense if there 

5. no problem. 

6. 

7. 

Q. 

A. 

what was Mr. Painter's response? 

t recall Mr. Painter making a response. 

2 

8. 

9. 

10. 

Q. Isn't it true that Mr. Painter looked rench and 

said, You bought If 

there's a it's your problem." 

11. A. No, si;r. No, 

12. Q. He didn't say 

13. A. No, sir. 

14. Q. He didn't 

15. or it's the Augusta alth Department's problem"? 

16. A. No, sir. No, sir. 

17. Q. He didn't make 

18. A. No, sir. 

19. 

20. 

21. 

22. 

23. 

24 •. 

Q. Weren't favor of digging up the to prove 

that it satisfactory, or not satisfact 

A. Out he front yard, around the septic 

to--but not the cement floor. 

Q. right. At the time you showed the house, of 

you were unaware of the stench on the carpet . . . 

24 
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DIRECT - ARMENTROUT 32. 

1. Q. Mr. Armentrout, were you present when Mrs. Byrd brought 

2. Mr. and Mrs. French into your home? 

3. A. I was. 

4. Q. Do you z:ecall . . . Can you tell, for the jury, what they 

5. did when they came in? 

6. A. Well, they just went all through the house. 

7. Q. Do you know whether or not they went into every room? 

8. A. Yes, sir. We was down in the rec room at the time, and 

9. then he went outside and looked, and I walked out with 

10. him, and so forth. 

11. Q. Did yo~ and he have a conversation about the house? 
·'. 

12. A. Well, he just asked me why I was moving, and I told him 

13. that--the same what I just told you. 

14. Q. When you moved into the home originally, after you 

15. bought it from the Mcintoshes, did you notice any odors 

16. anywhere? 

17. A. Nothing that upset me. . 

18. Q. All right, sir. Will you tell me--tell the jury--what 

19. odors you did·notice, and where they were located? 

20. A. There was this odor in the carpet in the rec room down-

21. stairs. There's a bath upstairs and a bath down. And 

22. the odor· was in the carpet there when we moved in; and 

23. these people, we was rushing them to get out, and they 

24. had a dog and a cat, and when he was moving a chair, my 

... ,. .. 
., 25 
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DIRECT - ARMENTROUT 33. 

1. wife seen him pick up some dog manure. And . 

2. Q. Mr. Armentrout, I'll have to ask you to speak louder. 

3. · A. Okay. And they were--while they were moving out, we 

4. was waiting to get moved in, because we had sold our 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

house in town. 

Q.· Mr. Armentrout, is that the only place you smelled any 

odor? 

A. Yes, sir. 

Q. Mr. Armentrout, were you there when Mr. French and his 

building expert came· back to visit? 

A. I was there, but I was in bed at the time. 

Q. Were you there when Mr. French came back with the termite 

expert? 

A. I don't think Mr. French was with the termite man when 

he came, but I was there when the termite man came. 

Q. Do you know whether or not Mr. French made other 

inspections of the house before you-all moved out? 

A. Well, he was there with this builder. My wife told me 

he was. 

Q. Other than that, you don't know of any inspections? 

A. No. 

Q. All right. Now, on how many occasions before the contract 

was signed did you talk to Mr. French, either in person 

or on the telephone? 

26 
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DIRECT.- A~~NTROUT 34. 

1. A. Well, I believe it was three times. 

2. Q. And where were you when you talked to him before signing 

3. the contract? 

4. A. I talked to him at the house there. 

5. Q. So you know of about three times that he was there, as I 

6. understand it? 

7. A. 'No--I'd say twice he was there. 

8. Q. All right. Now, on those times when you talked to Mr. 

9. French when he was at your home, what did you-all discuss 

10. about the home? 

11. A. Wel.l, just general I really dddri't discuss anything 

· 12. l-7ith him, really, I mean as far as . . . all 'about, you 

13. know, where the lines run, and so forth, '~d- .. stuff like 

14. that, we did. 

15. Q. What line? 

16. A. Well, the property line--and what went:· with it, and whose 

17. fence this was, and whose that one was. 

18. Q. Fence, lines, and what else? 

19. A. Oh, just the outbuilding--there was a utility building 

20. there, and he wanted to know if that went with the 

21. property. And that was all. 

22. Q. All right. Mr. Armentrout, when you- purchased the 

23. home from the Mclntoshes, did you have any work done on 

24. the septic tank or the sewer system of your home? 
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DIRECT - ARMENTROUT 35. 

1. A. After I lived there a while, I did. I had the septic 

2. system pumped. 

3. Q. Who pumped it? 

4. A. I had Cline's come over there. I don't know the fellow's 

5. name that came. Beathe, or something like that. Anyway, 

6. he was back down later. 

7. Q. All right. Do you know . . . you had him to pump out 

8. the septic system, or whatever you did. Did you do any-

9. thing else with regard to the septic system? 

10. A. I had this . . . when we'd been there about., I guess, 

11. two months, I had this boy from Waynesboro come over, 

12. because it was slow. And he put a Roto-Rooter through it, 

13. and then I had this Cline pump it, which it was caked 

14. where it comes into the septic system--it was just caked 

15. up there. And he told me to get some stuff, you know, 

16. to keep it soft, and it wouldn't do that again. So we 

17. never had no more problems with it. 

18. Q. After Mr. Beathe came, or Mr. Cline's man that you think 

19. was Mr. Beathe, and the Roto-Rooter man .came--did you 

20. have any further difficulty with the septic system? 

21. A. No , sir . 

22. Q. Were you present when Mr. Beathe at one time adjusted 

23. the bulb in the back of the toilet? 

24. A. Yes, sir, I was. 
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DIRECT - ARMENTROUT 36. 

1. Q. Did you at one time use a toilet plunger 

2. MR. ALLEN: You're leading the witness terribly. 

3. Can't you just ask him what he did? 

MR. THOMAS: All right. 

5. Q. Did you do anything else, yourself? 

6. A. Well, after they had--all this had come up . . . they, 

7. the Frenches, had been in the house, or had possession 

8. of it, for about two and a half weeks, I suppose. And 

9. after they didn't close, we was trying to satisfy them, 

10. and we checked everything out; and we--the top one was 

11. slow, then, flushing, after they'd been there. So we 

.. 12. called the man from Cash, and I was supposed to meet him 

13. down there at eight o'clock that morning, after I got 

14. off from work. And I took just a regular plunger with 

15. me, and when I went upstairs, I just hit it one time, and 

16. it just went on, and it was flushing all right then. 

17. And I told the man from Cash that I had done that; so 

18. he looked at 'em, and said he didn't see anything wrong 

19. with 'em, so he 

20. MR. ALLEN: Now, don't tes·tify to what he said, 

21. please, sir. Excuse -me, Your Honor. 

22. COURT: That's all right. 

23. Q. All right, Mr. Armentrout, after Mr. and Mrs. French had 

24. been to the home several times, and Mr. French and Mr. 
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DIRECT - ARl1ENTROUT 37. 

1. Bradley had been to the home, a contract was signed; is 

2. that correct? 

3. A. Now, I .suppose . the contract was signed before they 

4. were there. No, you . No. It ·was signed, yes. 

5. Q. All right. Now, before signing, you were aware of the 

6. fact that Mr. French was there, and, as I understand your 

7. testimony, the termite man, Mr. French and his expert, 

8. and Mr. French again--these had taken place before the 

9. contract was signed? 

10. A. Yes, sir. Right. 

11. Q. Now, when did you give up possession of your house, and 

12. why? 

13. A. I moved on the first of November. 

14. Q • Where did you move to? 

15. A. I moved to 1403 North Augusta Street. And I moved 

16. because the Frenches wanted possession of the house so 

17. they could do whatever they was wanting to do. Of course, 

18. I had wanted ninety days, on the contract; and then they 

19. came back with wanting me to move, so I did. 

21. A. 

22. Q. Do you have 

23. A. Yes, sir. 
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JURY OUT 

1. COURT: And that is the defense that 

2. being made by the Defendant this 

3. case. 

4. Right--the 

5. system, and that was in 

6. 

7. COURT: 

8. l·ffi.. ALLEN: 

9. COURT: And So 

10. if we can move along on 

11. that issue . . . All Call 

12. the jury back in. 

13. 

14. Q. All right, Mr. Armentrout, in order that we get back on 

15. the track, I believe you testified about Mr. Beathe and 

16. several other things, and toward the end, you indicated 

17. that you had, at one point, used a toilet plunger down 

18. one of the toilets? 

19. A. Yes, sir--upstairs. 

20. Q. Subsequent to that, did you ever, yourself, do any work 

21. on the septic system, or sewer system? 

22. A. No, sir. 

23. Q. Did you ever employ or cause . . . 

24. MR. ALLEN: You're leading again. 
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DIRECT - ARMENTROUT 57. 

1. MR. THOMAS: All right. 

2. Q. Did anyone on your behalf ever do any work? 

3. MR. ALLEN: Ask him who did the work. 

4. A. Just when they pumped it, is all, and I had the Roto-Rooter 

5. man. 

6. Q. I'm talking about after that--after those people that. 

7. you've mentioned? 

B. A. No, sir. 

9. Q. To your knowledge, has anyone . . . 

10. MR. ALLEN: Can't. you just ask him who, if any-

11. 

12. 

13-. 

14. 

15. 

16. 

17. 

18. 

Q. 

A. 

Q. 

A. 

Q. 

one, has done the work? 

MR. THOMAS: All right. 

Who,. if anyone, did any work after you did? 

No one. 

Are you sure? 

Positive. 

All right. That's all. 

19. Cross Examination by Mr. Allen: 

20. Q. Let me see, Mr. Armentrout--you are still living on 

21. North Augusta Street? 

22. A. No, sir. 103 Harper Court. 

23. Q. Oh, you bought a house? 

24. A. Yes, sir. 
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CROSS - ARMENTROUT 58. 

1. Q. On this October day that Mr. and Mrs. French came out to 

2. look at the house, this was on 612, just west of what 

3. used to be Paxton's Service Station--and now it's called 

4. Stump's Service Station, or something like that, at New 

5. Hope? 

6. A. Yes; sir. 

7. Q. On the way to Crimora. On that particular day, do you 

8. recall that an appointment was made for them to come? 

9. A. Yes, sir. 

10. Q. Several days in advance? 

11. A. I don't know how many days in advance, but it was made. 

12. Q. Well in advance. Do you recall what time they arrived? 

13. A. Approximately around seven-thirty or eight--something to 

14. eight maybe. 

15. Q. That late? At that point, were there fires in the down-

16. stairs family room? 

17. A. I believe there was one in the downstairs. 

18. Q. How about the upstairs? 

19. A. No, sir. 

20. Q. None upstairs? 

21. A. No. 

22. Q. This would be early October? 

23. A. Yes, sir. 

24. Q. Was there an odor of food, that your wife apologized for? 
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CROSS - ARMENTROUT 59. 

A. No, sir, not that I know of. 

Q. You don't recall what you had to eat that evening, or 

whether she apologized for it? 

A. No, sir. 

Q. Then they looked around the house, and, as you say, you 

went outside and showed him the property lines ·and so 

forth. And did he ask you about the septic system? 

A. No, sir. 

Q. He didn't ask you about the septic system? 

A. No. 

Q. Did you tell him about the septic system? 

A. I may have . . I think I told him that I had it 

pumped. 

Q. And did you say why you had it pumped? 

A. No. 

Q. This is a relatively new house--what, four years old, 

maybe, at that time? 

A. Approximately four years old. 

Q. Approximately. And you had had it pumped when--in per-

haps June, like June the seventeenth? 

A. Mmm hnun. 

Q. And why did you have it pumped? 

A. Well, they was flushing slow, you see, and as Mr. Beathe 

told me when he pumped it . . . 

r , --·-
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CROSS - ARMENTROUT 60. 

1. Q. No--not what he told you. But what was your reason for. 

2. having it pumped? 

3. A. I just told you--they was sluggish. 

4. Q. You had it pumped because of the sluggish toilets? 

5. A. They was flushing slow--the one downstairs was, yes, sir. 

6. Q. In other words, you'd flush it, and the water would come 

7. almost to the brim and then go down very slowly? 

8. A. Well, it was a little slow. 

9. Q. Slow? You didn't tell Mr. French at that time anything 

10. about an odor. in the house, did you? 

11 . A. No , sir . 

12. Q. And you didn't tell him that you . . . But did you tell 

13. him you had had it pumped and checked at that time? 

14. A. I think I did. 

15. Q. How about the Roto~Rooter? Did YQ~ tell ~im about the 

16. Roto-Rooter? 

17 . A. No, sir , I don' t think so . 

18. Q. All right, sir. Now, subsequently, after you vacated the 

19. house, which I believe was the fifth of November--but 

20. your check says the first; and then you paid rent, two 

21. hundred and fifty dollars a month, for November, December, 

22. January, until the sixth of ~arch, when you sold the 

23. house. Subsequently, did Mr. French not call you up and 

24. ask you about the odor? 
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CROSS - ARMENTROUT 61. 

1. A. He did. He asked me about it. 

2. Q. And didn't you say to him, "What odor?" 

3. A. No. I said . . . Well, he asked me what was I going to dp 

4. about it. And I told him I didn't know. I didn't know 

5. what he wanted me to do. 

6. Q. Mr. French called you up, and said, "Mr. Armentrout, what 

7. about the odor in this house, the sewage odor, the septic 

8. odor?" 

9. A. I didn' t know anything about any sewage odor. 

10. Q. That's what I said--you said you didn't know anything 

11. about . You said, "what odor," isn't that what you 

12. said? 

13. A. That's right. 

14. Q. And then he said, "Now, come now--you know what odor 

15. we're talking about." Isn't that correct? 

16. A. No, sir; that's not correct. 

17. Q. All right. What transpired? Go ahead. 

18. A. Well, he asked me about an odor, and he said something 

19. about a sewage odor; and I didn't know anything about a 

20. sewage odor. 

21. Q. Well, go ahead. What'd you say then? 

22. A. I didn't say any more to him. 

23. Q. You didn't make any further explanation about the odor? 

24. A. No , sir . 
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CROSS - ARMENTROUT 62. 

Q. Did he tell you about the stain on the carpet in the 

family room, as well as the stain and odor that was in 

the ... child' s bedroom? 

A.· No, sir. 
"' 

MR. THOMAS: 

MR. ALLEN: 

THOMAS: 

COURT: 

MR. ALLEN: 

COURT: 

37 

Objection, Your Honor. 

What's your objection? 

You've held--we've been 

We were toid we didn't 

prove that the contr~c sa tis-

factory; now we're 

on carpet in the children's bedroom, 

and things And I think 

the defenses~ 

and we 

here that that's 

septic system? 

this odor 

the same source--

, pets, or other-

wise--and that it 

our clients until 

was entered into. 

I don't belieye, Mr. Allen, 

since we ·did agree that the 
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JURY OUT 69. 

by the 

and 

that that was 

COURT: Gentlemen, it is my opinion--and 

won't delay this case, proceeding wi h 

the case, any longer--but I think 

that the Defendant is limited to the 

defective septic system. 

MR. ALLEN: May we save our point, please, sir. 

COURT: All right. No~, is there anything 

else that we should take up in the 

absence of the jury? If not, bring 

the jury back in. 

(Jury returns.) 

Q. Mr. Armentrout, as I understand it, you had, perhaps in 

June--and I think the specific date was the seventeenth 

of June--you had had the septic system pumped? 

A. Yes, sir. 

Q. And did you expose the top of the tank at that time? 

A. Yes, sir; I had to, so they could pump it. 

Q. And was it at the same time that you had the Roto-Rooter, 

or was it subsequent to that? 

A. No. That was probably three weeks after that. 

Q. Some two or three weeks later? 
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CROSS - ARMENTROUT 70. 

1. A. Yes, sir. 

2. Q. You were still having some difficulty, so you had a 

3. Roto-Rooter? What is a Roto-Rooter? 

4. A. No, I had ... he was first. I had him there first. 

5. Q. Oh, he was there before the septic tank was pumped? 

6. A. Mmm hmm. I just had it pumped, and it was caked around 

7. where it drops into the septic system itself--in the 

8. tank--which I think is very common. And as Mr. Beathe 

9. said there . . . 

10. Q. Well, you can't tell us what he said, but .... The 

11. Roto-R~oter, is that an auger that's put through the line? 

12. A. Mmm hnnn. 

13. Q. It's a kind of an auger--and that was put through from 

14. the inside of the house, out into the tank? 

15. A. l.fmm hmm. 

16 .. · Q. And at that time--or subsequently, some several weeks 

17. later, you had the tank pumped? 

18. A. Yes, sir. 

19. Q. And you advised Mr. French that both of these ... that 

20. you had both of these things done? 

21. A. No, sir; I didn't tell him about the Roto-Rooter, I 

22. don't think. 

23. Q. You did not tell him about the Roto-Rooter. Did you tell 

24. him that the system was checked, and found okay? 

39 
eourt ~orlbuJ Suvta 
32 BRAHAM STREET 
HARRIBDNBUROo VIROINIA 3:1801 



CROSS - ARMENTROUT 71. 

1. A. I don't recall. 

2. Q. The basement drain--is there not a basement drain in the, 

3. what I guess you would call a utility room? 

4. A. Yes, sir, there is. 

5. Q. Do you know whether or not there was a rag stuffed down 

6. that drain? 

7. A. No, sir. I'm pretty sure there wasn't. 

8. Q. Had. you stuffed a rag down there? 

9. A. No, sir. 

10. Q. And do you recall whether that drain was quite slow in 

11. draining when you lived in the house? 

12. A. No, I wouldn't have any reason to put anything in it, 

13. really. 

14. Q. All right, sir. So you didn't have any feedback of 

15. water through that drain from your system--the floor 

16. drain? Had it ever flooded back into the utility room? 

17 . A. Not to my knowledge. 

18. Q. Not to your knowledge? 

19. A. No. 

20. Q. Had you bent the bulbs down on the tanks on the toilets, 

21. so as to reduce the amount of water that was flowing 

22. into the system? 

23. A. No, sir. 

24. Q. You hadn't done that? 
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CROSS - ARMENTROUT 72. 

A. No, sir. 

Q.. That was done, then, by somebody prior to your occupancy 

of the house? 

A. If it was done, it was. Because I didn't do it. 

Q. And if there was a rag in there. that was done prior to 

your occupancy of the house? 

A. If there was. 

Q. Thank you, sir. 

COURT: Is that all of this witness? 

Q. One other question, if I may. Did you tell Mr. and 

Mrs. French, or Mrs. Byrd, that you were being trans-

ferred by Smith's Transfer to Covington? 

A. No, sir. 

Q. You didn't tell them that that was the reason for your 

sale? 

A. I said that I was . . . after I have ten years in there, 

I'm going to Covington--which I still am. 

Q. Thank you, sir. 

Re-Direct Examination by Mr. Thomas: 

Q. Mr. Armentrout, did you use Air Wick? 

A. Yes, we had Air Wick there. 

Q. Where? 

A. We've had them in the rec room. 
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RE-DIRECT - ARMENTROUT 73 •. 

1. Q. And where was that placed? 

2. A. We had it up on the mantle of the fireplace. 

3. Q. You have heard, Mr. Armentrout--you have heard Mrs. Byrd 

4. discuss the situation ~ith the Drumhellers, as to the 

5. second contract? 

6. A. Mmm hmm. 

7. Q. Did you agree to a reduction in the price? 

8. A. Yes, sir. 

9. Q. Why? 

10. A. Well, I was paying two hundred and fifty dollars a month 

11. rent, and two hundred an~ fifty-six dollars a month 

12. house payment; and· that was rather hard to swing. 

13. Q. All right. Now, did you have any know~ edge from Mr. 

14. Drumheller, as to what he wanted that for? 

15. A. Yes, sir, to put the downspout out from the house--and 

16. the carpet. 

17 .. Q. When there's talk of replacing carpet--how large is the 

18. carpet that had to be replaced? . 

19. A. Oh, I would say it's probably twelve by eighteen--some-

20. thing like that. 

21. Q. Could you describe the carpet? 

22. A. The one that was there? 

23. Q. Yes. 

24. A. It was a long shag carpet. 

42 
Bourl ~rllnq Service 
32 GRAHAM STREET 

HARAIBDN8URG, VIRGINIA 2:ZBDI 



RE-DIRECT - A~~NTROUT 74. 

1. Q. That's all. 

2. COURT: All right. Thank you. 

3. A. Can I say something? 

4. COURT: It depends on what you want to say. 

5. A. Well, if I was trying to conceal anything from these 

6. people, I wouldn't have turned the house over to them to 

7. start with. 

8. 

9. 

10. 

11. 

COURT: 

MR. ALLEN: 

Well, your attorneys can argue that. 

That's all. 

Let me ask a question. 

· 12. Re-Cross Examination by Mr. Allen: 

13. Q. You turned the house over to them after the contract had 

14. been signed; isn't that correct? 

15. · A. Yes, sir. 

16. Q. Thank you, sir. 

17. 

18. WITNESS - WARREN DOUGLAS DRUMHELLER 

19. Direct Examina ti~ DY Mr. Thomas : 

20. Q. Will you state you%' (ull name? 

21. A. l~arren Douglas Drumheller 

22. Q. And how old are yQQ, Mr. Drumhelles?. 

23. A. Twenty-nine. 

24. Q. Ar~ you married? 
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DIRECT - DRUMHELLER 75 

1. A. Yes, sir. 

2. Q. How: long have you been married? 

3. A. Seven years. 

4. Q. Do you have any children? 

5. A. Two. 

6.. Q. How old are they? 

7 • A. Two years and four years. 

8 • Q. Where do you work, sir? 

9. A. General Electric, in Waynesboro. 

10. Q. In what capacity? 

11. A. I am a. manager of a group of engineers . · 

12. Q. Mr. Drumheller, how long have you been employed as a 

13. manager of a group of engineers? 

14. A. Three years. 

15. Q. Are you originally from this area? 

16. A. Yes, sir. 

17. Q. Mr. Drumheller, did you buy a home from Mr. and Mrs. 

18. Armentrout? 

19. A. Yes. 

20. Q. Were you aware of the . . . Do you know whether or not 

21. this is the same home that the Frenches were interested 

22. in? 

23. A. I was told that that was the same one they were interested 

24. in. 
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DIRECT - DRUMHELLER 76. 

1. Q. When you discussed this ... When you first went to see 

2. this home, who did you go with? 

3. A. Jean Byrd. 

4. Q. Did she discuss anything about Mr. and Mrs. French with 

5. you? 

6. A. Yes. She told me that there was a previous contract on 

7. the home, that was no longer--that wasn't followed throug~. 

8. Q. Did she . tell you why? 

9. A. She told me that there was a question about the septic 

10. system of the house, .arising from the odor that was comin~ 

11. from a downstairs room. 

12. Q. All right. Did you discuss in detail with her about 

13. the septic system and the odor or something? 

14. A. I questioned her about, you know, what was the problem, 

15. and what . I tried to determine if there really was a 

16. problem. And she told me that she had had a number of 

17. people--and I'm not sure who exactly she said had been 

18. there--but people, I think, from the Health Department, 

19. and plumbers, who had been there and inspected the septic 

20. system; and they couldn't find a problem. So I accepted 

21. that. 

22. Q. Did you buy the house on March sixth, 1976, and move in? 

23. A. Yes. 

24. Q. Have you done any work, or caused any work to be done on the 

fl"; - .. -
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DIRECT - DRill1HELLER 77. 

1. septic system or the plumbing? 

2. A. I haven't done any work on the septic system or the 

3. plumbing. I did some work on the guttering outside the 

4.. house. 

5. Q. Will you describe for the jury how the septic system and 

6. everything has worked? 

7. A. It's worked fine, to my knowledge. I haven't had any 

8. trouble with the plumbing or the septic system. 

9. Q. When you moved into the home, Mr. Drumheller, was there 

10. an odor in the rec room? 

11. A. Yes. 

12. Q. Could you describe that odor for the jury? 

13. A. It smelled like animal urine, to th~ best of my knowledge. 

14. It was a very offensive odor downstairs in the . 

15. MR. ALLEN: Very what? 

16. A. Very offensive, and unmistakable odor, downstairs. lVhen 

17. you walked into the downstairs room, you noticed it. 

18. Q. All right, sir. Were you aware of this odor, and of the 

19. septic system problems, before you signed the contract? 

20. A. Yes. I was aware that there was a question about a septic 

21. system problem; and I decided, based on the conversations 

22.. that I'd had, that that wasn't a problem. And my own 

23. flushing of the toilets--! could see that they ... 

24. Q. After you moved into the home, did you have anything to 

r : - .. -. -
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DIRECT - DRUMHELLER 78. 

1. do with the rug in the cellar, or the rec room? 

2. A. After I moved into the home--in fact, immediately after 

3. I moved in--I cut the rug in that family room downstairs 

4. out. And I took it out. Because I could tell that that 

5. was the source of most of the odor. So I immediately 

6. took that thing out. And I scrubbed the basement floor; 

7. and I had a new rug installed down there in that room. 

8. Q. When you removed the rug, would you tell the jury what 

9. effect that had on the odors? 

10 · A. Yes.. Nearly all of the odor disappeared. Some odor 

11. linger~d for several weeks. But nearly all of the odor 

12. that was there disappeared with that rug. And I took the 

13. rug outside. 

14. Q. Is there any odor remaining now? 

15. A. There is a little bit of odor in one of the downstairs 

16. bedrooms; if you get down very close to the rug in the 

17. corner--in a closet, in a corner--you can detect that 

18. same odor downstairs. But you have to really look for it. 

19. It wasn't offensive enough, to me, to tear the rug out. 

20. Because that's an expensive thing for me to do. It was 

21. bad enough in the family room, and I did take the rug 

22. out. The little bit that lingers doesn't bother me, and 

23. I don't notice it unless I get down there to check. 

·24. Q. This area where it remains in the closet in a bedroom--
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DIRECT - DRUMHELLER 79. 

1. ·is this near to a toilet? 

2.· A. It's across the house from the toilet. The toilet is on 

3. one side of the house, and this area is across the house 

4. ·against the far wall. 

5. Q. And what . . . Is there a rug in the closet where this 

6. odor is? 

7. A. Yes, the same 

8. Q. ·What kind? 

9. A. It's a shag carpet--the same shag carpet that is in the 

10. bedroom, and was in the family room before I tore it out. 

11. Q. All right, sir. Before you moved in, did you have any 

12. work done on the septic system? 

13. A. No, sir. 

14. 

15. 

16. 

17. 

Q. 

A. 

Q. 

A. 

Have you had 

No, sir. 

Do you recall 

The day after 

any 

the 

the 

18. sixth or seventh 

19. Q. Of what year? 

20. A. This year. 

since you moved in? 

exact date that you did move in? 

closing date. And I think it was the 

of March. 

21. Q. All r~ght, sir. Did you notice whethe~ or not the 

22. toilets were a little sluggish or anything? 

23. A. I checked the toilets, and I couldn't tell if they were 

24. sluggish at all. 
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DIRECT - DRUMHELLER 80. 

1. Q. All right, sir. Have you ever noticed any other odor, 

2. other than what you have described to the jury; and, if 

3. so, would you describe it? 

4. A. No, sir. 

5. Q. Mr. Drumheller, when you signed the contract to purchase 

6. this house, will you tell the jury how much you agreed 

7. to purchase the house for ori-ginally? 

8. A. Forty-four thousand dollars. 

9. Q. Forty-four thousand? 

10. A. Forty-four thousand dollars. 

11. Q. Mr. Drumheller, I exhibit to you a copy of a sales con-

12. tract, and ask you if that is the contract that you and 

13. your wife signed to purchase the Armentrout home? 

14. A. Yes, sir. 

15. MR. THOMAS: May I ask that this be entered as 

16. an exhibit. 

17. COURT: Any objection, Mr. Allen? 

18. MR. ALLEN: No objection. 

19. COURT: It will be received into the evidence 

20. and identified as Plaintiffs' Exhibit 

21. Number Six. (Exhibi_t marked.) 

22. Q. Mr. Drumheller·, on that· contract, is the original price 

23. forty-four thousand?· 

24. A. Yes, sir. 
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DIRECT - DRUMHELLER 81. 

1. Q. Did. you pay forty- four thousand? 

2. A. No, sir. 

3. Q. What did you pay? 

4. A. I paid forty-three thousand for the house. 

5. Q. Why the one thousand dollar difference? 

6. A. After inspecting the house more--after the sales contract 

7. was signed--! found water in the basement, dampness in 

8. ·the basement, in a corner under a rug. And I found rotted 

9. carpet backing there. And I went out and looked outside, 

10. and it .appeared that the back fill had sunk and that the 

11. water draining off of the roof of the house was staying 

12. around the house and seeping under the house. So I 

13. called the realtor, and told them that I thought someone 

14. should install drain lines to carry the gutter runoff 

15. water away from the house, to keep water from getting in 

16. the basement--and that I expected them to do that. They 

17. got back in touch with me later, and said that they 

18. didn't want to do that, but they would reduce the price 

19. of the house a thousand dollars. And since I felt like 

20. I could do that work for less than a thousand dollars 

21. myself, I said, "Fine; we'll do that, and I'll take the 

22. responsibility for getting the roof runoff water away 

23. from the house." 

24. Q. Maybe I misunderstood you. Did you discuss just that, 01 
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DIRECT - DRUMHELLER 82. 

did you discuss the rug, and the replacement of that rug? 

A. I think we discussed the rug, too. I told them that the 

carpet backing on the rug was rotted there; and I'm not 

sure that I said in order to replace the rug . . . or to 

replace the rug, and take the drainage away from the 

house. But I know that I said that the trenches will hav 

to be dug, and the pipe will have to be put in, to carry 

the roof water drainage away from the house. And I'm 

not sure whether I said to replace the rug. 

Q. All right. Did you do whatever needed to be done, to 

take the drain water from right next to the hous.e away? 

A. Y~~. sir, I did. 

you do that yoursel~? 

A. 

Q. Can the jury, with relationship 

did? 

A. I got I dug trenches 

about twelve inches the gutter--the 

locations where the down from the corner of 

the house. twenty feet away, 

to a place water would run on out 

into d, and stay away from my 

covered it back up, so t.hat now, 
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DIRECT - DRUMHELLER 

to the west, so that it 

It drains down a little slope, 

On the east side of I took the 

drain down driveway. 

I know that the yard of 

the house. You south; and the 

septic system that the run-off 

waeer doesn't 

Q. Does 

A. Yes. 

ff water follow the lay.o land? 

Cross Examination by Mr. Allen: 

Q.' Are these pictures of your house? (Showing witness two 

photographs.) 

A. Yes, sir. 

Q. Does that show, as you are looking at it, on the left·, 

as the house fronts on the right side, the installation 

of that drain that you're talking about? 

A. That's not the drain that's there. 

Q. Not now--but it was at that time? 

.A. Yes, it was for a couple of weeks. Yes. . Before I 

closed the deal on the house. I put that there. 

Q. You put that there temporarily, and then you put it 
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CROSS - DRUMHELLER 86. 

underground? 

A. Right. That's temporary; and that's not where it goes 

underground. 

Q. Is the same true here? 

A. Okay. Now, your arrow shows that the line . right--

that's where I put it on a temporary basis. 

Q. And your septic system is actually out in the front of 

the house, in front of the front door? 

A. Right. 

MR. ALLEN: These photographs would be offered 

as Defendants' Exhibits Three and 

Four, Your Honor. 

l-1R. THOMAS : No objection, Your Honor. 

COURT: They will be received, and identi-

fied as Defendants' Exhibits Three 

and Four. (Exhibits marked.) 

Q. Then as I understand your testimony, the Armentrouts 

voluntarily agreed to reduce their sale price to you a 

thousand dollars, to enable you to take care of your 

complaints. And this·was after you had entered into the 

contract? 

A. Yes, sir. 

Q. And prior to entering into that contract, it is my 

understanding that you were aware of the fact that there 
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CROSS - DRUMHELLER 87. 

1. was an odor in the house? As a matter of fact, the house 

2. was empty at that time, when you viewed the house, and 

3. you could smell the odor, couldn't you? 

4. A. Certainly. 

5. Q. And the realtor brought this to your attention? 

6. . A. Yes. 

·7. Q. Were either Mr. or Mrs. Armentrout there at that time? 

8. A. No. 

9. Q. Did you ever talk to them in person? 

10. A. No, sir. I never talked with the Armentrouts in person 

11. until we met them to close the transaction. 

12. Q. All ~ight. And then, after you closed the transaction 

13. to purchase the house, did you not find a rag or some-

14. thing stuffed into the drain in the utility room floor? 

15. A. I thought about that. I tried to think about that last 

16. week, when I was questioned about that. I'm not sure 

17. that there. was a rag in that utility room floor. There 

18. ls a drain there, and I used that drain to drain some 

19. water a couple of months ago, into that drain. I'm not 

20. sure whether I took a rag out of that thing to do that, o~ 

21. not. I do know that there is a drain for the washer 

22. that's about two feet up the wall; and I had to pull a 

23. rag out of the washer drain. But, you know, that's a lot 

24. higher up. That's higher up 
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CROSS - DRUMHELLER 88. 

1. Q. That's a lot higher up--a couple of feet higher than the 

2. one in the floor? 

3. A. Right. Yes. But I can't remember whether I took a rag 

4. out of that floor drain or not. 

5. Q. Now, this was brought to my attention by Mr. French. 

6. Mr. French was at your house ten days or so ago, was he 

7. not? 

8. A. Yes. Right. 

9. Q. And he discussed this with .YOU and your wife·? 

10. MR. THOMAS: Your Honor, I believe Mr. Allen is 

11. testifying now. 

12. MR. ALLEN: This is cross examination, Your 

13. Honor. 

14. COURT: Go ahead. 

15. Q. Did he not discuss with you and your wife the situation 

16. as he found the house, before you purchased it? 

17 . A. Yes. 

18. Q. And at that point, did your wife not say, to remind you 

19. of the fact that you found--that you unstuffed a rag 

20. from the drain in the basement floor? 

21. A. She said she reminded me that there was a rag 

22. there. And you asked me if I remembered it was there. 

23. I really can't say for sure that it was there, or that 

24. it wasn't. It wasn't important to me at the time. I 
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CROSS - DRUMHELLER 89 •. 

1. drained the water into the drain. 

2. Q. All right. You just don't remember it; but your wife 

3. reminded you, and did state the fact of what I have 

4. stated? She said, "Don't you recall that the basement 

5. floor drain had a rag stuffed in it?" 

6. A.. She said that. 

7. Q. Thank you, sir. That's all the questions I have. 

8. 

rect Examination b Mr. Thomas: 

Q. just clarify one thing. The 

9. 

10. 

11. show the drain pipes apparently toward 

. 12. 

13. 

14. 

15. 

16. 

17 •. 

18. 

Were they tempo~ary? 

A. Yes, sir; above the 

ground. That stayed there for 

about two weeks, signed the sa~es 

contract and the time the deal on the house. 

And when the house, then I went 

in and I dug my the water to the sides 

19. of the house. 

20. Away from the 

21. 

22. 

23. 

24. 

A. 

Q. I 

drain field. 

further questions. 

We would call Mr. French, a 

56 
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DIRECT - MR. FRENCH 90. 

MR. ALLEN: Is he contending the fact then 

he has a right to examine 

·leading questions? 

anything 

t this point. I don't 

being called as 

all--it gives me a 

chance to exa~ne. one of my 

clients. 

COURT: I think he's call 

him. 

. ALLEN: I make no objection . 

COURT: Go ahead, Mr. Thomas. 

WITNESS - JON M. F~NCH 

Direct Examination by Mr. Thomas: 

Q. Mr. French, what is your full name?. 

A. Jon M. French. 

Q. Where do you live now, Mr. French? 

A. It's in·. the County. It's near ·the Ladd area in 

Waynesboro. 
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1. Q. In Augusta County, Virginia? 

2. A. That's right. 

3. Q. Mr. French, before you signed the contract . . . Before 

4. you signed the contract to buy the Armentrout home, did 

5. you go inside the Armentrout home? 

6. Ai~ Yes, I did. 

7. Q. And how long did you stay there? 

8. A. Well, let's see--the first time we went to see the house 

9. was with the real tor. I'd say roughly half an hour· •. 

10. Q. What did you go inside the house for? 

11. A. We went in to see the house. 

12. Q. Do you know anything about houses or construction? 

13~ A. Just what I had read prior to starting to look for a 

14. new house. 

15. Q. What had you read? 

16. A.· Everything I could get from the library. And just any-

17. thing I could find on the subject. 

18 . Q •. Where do you work, Mr. French? 

19. A. Vepco. 

20. Q. Roughly how much did you read? 

21. A. I beg your pardon? 

22. Q. How much did you read about houses? 

23.- A. Oh, let's· see--most of it was spent ... maybe three or 

24. four books on real estate purchasing and so on. 

~. 
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1. Q. Now, as a result of reading these books, y9u went to 

2. inspect the home? 

3. A. That's correct. 

4. Q. And you say you stayed there around a half an hour? 

5. A. Roughly. 

6. Q. Did you feel that a half hour was sufficient investiga-

7. tion of the home, in light of the three or four books 

8 . you had read? 
I 

9. A. At that time, yeah. I had actually called Jean Byrd 

10. that Sunday night, prior to visiting that home--that's 

11. when she set up the appointment for that Wednesday--and 

12. drove by the house that Sunday, and then to1d;her by 

13. return phone call that I wanted to visit the house. But 

14. we, as far as I knew, we had seen everything that I 

15. wanted to see in that half hour. 

16. Q. All right. Now, in reading your books, did it suggest 

17. that you have other experts check the house? 

18. A. It suggested that if you could afford to pay someone to 

19. come in the house, that that would be a very good idea. 

20. That the fifty dollars ($50.00) or so invested, would 

21. 

22. 

23. 

24. 

Q. 

be well worth it. It also suggested that . . well, 

I forgot what I was going to say. Go ahead. 

All right. Did you get a t.ermite rnan to go in and 

investigate the house? 
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1. A. That was after the contract was signed, yes, .sir. 

2. · Q. After the contract was signed? 

3. A. After it was signed. Yes, sir. 

4. Q. Why didn't you do it before the contract was signed? 

5. A. Mr. Painter objected. \{hen I went in to have the changes 

6. made in the contract, Mr. Painter seemed to object to 

7. my making the changes on the contract. He inferred that 

8. Mr. and Mrs. Armentrout were a little shaky on the deal, 

9. and they might back out. I didn't want to ... We 

10. really--you know, this was a beautiful house; and we 

11. really wanted it. And I didn't want to jeopardize that 

12. deal in any way. 

13. Q. All right. Well, now, Mr. Painter inferred that the 

14. Armentrouts were a little shaky, and you wanted the 

15. house; is that as I understand it? 

16. A. That's correct. 

17. Q. Didn't his inference that maybe the Armentrouts were a 

18.. little shaky--didn't that make you want to sign right 

19. then and there? 

20. A. It had a tendency to make me want to sign right then and 

21. there. 

22. Q. And did you sign then and there? 

23. A. No. He had to make the changes on the contract, and the~ 

24. return it for initialing to the Armentrouts. I signed it 

56-.1> 
eourl ~orli.nq Service 
3 2 GRAHAM STREET 

HARRIBDNBUAOo VIRGINIA ::I::IBDI 



i . 

i 
i 
I 

I 
. I 

I 
I 
I 
I 

I 

DIRECT - MR. FRENCH 94. 

1. that night. 

2 . Q. What changes were made 'l 

3. A. Well, on the original contract, there was no indication 

4. a_s to what was to go along with the sale of the house. 

5. And the draperies, and the--let's see, the traverse 

6. rods, and the utility shed out back was to go along 

7. and none of this was on the contract. And through my 

8. reading I learned that anything that isn't on the 

9. contract doesn't go with the house. In other words, you 

10. have to take them at their word--they can legally move 

11. things out, unless you do. 

12. Q. And were all those thirigs added in, that you ·requested be 

13 . added in 'l 

14. A. That's correct. 

15. Q. And everybody initialed it, and you got it and initialed 

16. it yourself, that same night? 

17. A. That same night, yeah--at eleven o'clock at night, he 

18. brought the contract by. 

19. Q. Did Mr. Painter say_ anything else to you, other than that 

20. the Armentrouts might back out of the deal if you didn't 

21. sign? 

22. A. He said they were edgy, and he was going to deliver theix 

23. copy of the contract that night. And he also·said, 

24. "Well, you've got yourself a house." And I said, "Yeah, 

56-E·. 
Bourl 'J?.q,orllii.IJ Servlu 
32 GRAHAM STREET 

HAAAIBDNBUAO, VIRGINIA 22SDt 



i 
I 

.I 

DIRECT - MR.. FRENCH 95. 

1. I'll believe that when the closing date comes." And he 

2. says, "No, there's no way out of it now." 

3. Q. All right .. Now, did you have another man to go through 

4. the house with you, or at your request? 

5. A. Yeah, my boss, Mr. C. D. Allen, at work. He's a. 

6. well, he's the supervisor at work. He expressed a desire 

7. to see the house, and he had purchased a few other 

8. houses himself before, being transferred around the area. 

9. So I thought he'd be a good man to take by it. From 

10. previous testimony, they said I had a builder in; but 

11. that's not true. The builder was in after the contract 

. 12. was signed, to investigate the odor . 

13. Q. Did Mr. Allen . . . you figured he had bought a lot of 

14. ·houses, and he knew about houses--so you went in with 

15. him; is that right? 

16. A. That's right. Yes. 

17. Q. Is Mr. Allen here today? 

18. A. No, he isn't. 

19. Q, ..... , Now, did you and Mr . Painter have any discuss ions , 

20. other than what you told us? 

21. A. As far as what? 

22. Q. The house, the sale--anything? 

23. A. Is this prior to, afterward, or what? 

24. Q. Prior to the contract. 
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1. A. Well, let's see . . . I'm trying to think. Oh, I can't 

2. think of _anything really specific. Maybe it's just stage 

3. fright, but I just can't think of anything specific right 

4. now, that we spoke of. 

s. Q. I'm not telling you that there is something you have to 

6. remember. I'm asking you these questions. 

1. A. I realize that. But I'm saying that it seems to me like 

8. there is something, but I just can't 

9. Q. Did you and Mrs. Byrd have any specific comment, or 

10. discuss specifically the house, prior to your signing 

11. the contract? 

12. A. Oh, absolutely. 

13. Q. Sir? 

14. A. Absolutely. 

15. Q. All right. What did Mrs. Byrd tell you? 

16. A. Well, on the night we went over to see the house, we had 

17. a discussion on the way to see the house. Naturally, we 

18. asked her why the Armentrouts were ~elling, how old the 

19. house was, how long the house·had been on the market, 

20. ·etcetera. First of all, she said the house had been on 

21. the market for four months. Now, this was in October; 

22. that would have put . . . that would have meant that he 

23. would have put the house on the market sometime in June. 

And she also said that the house was three to four years 24. 

56-G 
eourl ~orlluq Servlc~ 
32 GRAHAM STREET 

HARAISDNBURO, VIROINIA 2:ZBD1 



DIRECT - MR. FRENCH C)7 

1. old. And I asked why exactly were they selling, and she 

2. said that Mr. Armentrout was being forced to move to 

3. Covington, and that's one of the reasons why the ~ouse 

4. had been already reduced two or three thousand dollars, 
I 
I 

5. because they had to sell it fast--he was being forced, orl 

6. pressured, to move to Covington. 

7 · Q. Well, now, what else did she say? 

8. A. Well, let's see--the only other conversation I can think 

9. of was ... oh, when we left the house, on the way back, 

10. I commented something to the effect that there were no 

11. storm windows on the house. And at that time, she said, 

12 · "Well, if I don't hassle Mr. Armentrout too much on the 

13. price, he might be convinced to add storm windows," or 

14. something to that effect. And I told her that the followin 

15. day I would notify her by telephone what our decision 

16. was, after my wife and I had discussed it. 

17. Q. Did you ever have any discussion with Mr. Rimel, Mr. 

18. Painter's associate? 

19. A. Mr. Rimel? I had ... there was a disclosure to·be 

20. signed, I think; but that was 

21. Q. I'm talking about before you signed the contract? 

22. A. I beg your pardon? 

23. Q. I'm talking about before you signed the contract. 

24. A. Oh ,. no. Let's see- -we called Mrs . Byrd on Sunday; she 
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took us to the house. I called her back and gave her the 

offer. That night she called me and ... I offered 

forty-two five. 

Q. Mr. French, just 

A. I'm trying to refresh it in my own mind, so I can answer 

your question. I mean ... And then--let's see--that 

evening she told me they rejected the offer. And the 

next day ... Oh, I told her that evening that we'd 

offer forty-four thousand. And the house was forty-six 

five, or something like that. And she said that was the 

second reduction on the house in four months. Okay. 

Oh, that's . Okay, that Friday at lunch time when 

I came home, she said that she had--that the Armentrouts 

accepted, and that she would be right over with the 

contract. That's some of the conversation I forgot. She 

also said that . . . she asked me if there was anything 

I wanted on the contract; and, here again, that's where 

this addition to the contract came in, about the contingent--

that the contract was contingent upon obtaining satis-

factory financing. Well, within an hour, she had the 

contract at the house. And we looked the contract over 

that night, and we determined that--these items that I 

had earlier discussed were not on the contract, and ... 

' Q. Let me foreshorten this. Did you and Mr. Painter, Mrs. 
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l. Byrd, or Mr. Rimel, ever discuss the septic system of 

2. this house . 

3. A. Before we signed . 

4. Q. . prior to the signing of the contract? 

5. A. Hr. Armentrout 

6. Q. I asked you whether Ur. Painter, Mrs. Byrd, or Mr. Rimel, 

7. and you, ever discussed the septic system, with regard 

8. to this house, before you signed that contract, sir? 

9. A. Not Mrs. Byrd . . . not any of those three. 

10. .Q. All right. Now, before you signed the contract, did you 

11. have a discussion with Mrs. Armentrout about the septic 

12. system? 

13. A. Before we signed the contract? No. I had a d~scussion 

14. with Mr. Armentrout. 

15. Q. That leaves only Mr. Armentrout. Now, will you tell us 

16. what discussion you had with him? 

17. A. All right. When we were in the house, we were, I believe, 

18. shown the basement first. We had come into the house, 

19. and she apologized for a heavy cooking odor. It was rea~ 

20. garlicky or oniony. And she apologized for it. She saic 

21. she had cooked barbequed chicken, and it was one of Mr. 

22. Armentrout's favorites, or something like that. Anyway, 

23. 

24. 

I 
we were shown the downstairs. We didn't spend too much I 
time downstairs, but when we started upstairs, Mr. Armentrot 
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started pointing out and discussing the things he had 

done to improve the. house while he was there. And let's 

see--he added two storm doors, he said; and there was 

some painting done. And then he said the septic tank was 

pumped--and that stopped me right there. Because Jean 

Byrd had already told me the house was three to four years 

old. And I've been living in a house for eight, and we 

never had it,pumped. And the people living there prior 

to that time had lived there three years--so that's 

eleven years on a sep~ic tank.. So I inquired, I said, 

"Why did you have it pumped?" And he said, "For my own 

satisfaction." I said, "I see." And he said, "I had it 

checked while I had it out," and I said, "How did it chec~?" 

And he said, "It checked fine." And that's where that 

subject dropped. 

Q. You didn't discuss the fact that he, when he had it 

pumped, the man from Welty Cline, or anybody, had pumped 

it, and said it worked fine? 

A. We discussed the fact that it had been pumped. And he 

said he had it checked while it was--after it was pumped, 

and everything works fine, is what he said. 

Q. All right. Did you have any fu~ther discussion with him 

about the septic system? 

A. Not before the contract was signed. 
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DIRECT - MR. FRENCH 101. 

Q. All right, sir. Mr. French, did Mr. Armentrout, or Mrs. 

Armentrout, before you signed the contract, ever prevent 

you from coming into their home and seeing it? 

A. No. No, they didn't. They said that any time we wanted 

to come back to the house, we could. And this--you know, 

I really appreciated that. They said that if we just call 

.\ them before we bring somebody to the house, they'd be 

more than happy to, you know, let us in to look around. 

Q. So before you signed the contract, was there any doubt 

in your mind that you could have availed yourself of 

taking anybody you wanted there, virtually at ~ny time? 

A. That's right. 

Q. And the one person you took was Mr. Allen? 

A. Right. 

Q. Did you go back with him? 

A. Go back when? 

Q. With Mr. Allen? 

A~ Did I return to the house with him? Yes, I did. 

Q. And did eit~er you or he ever again question Mr. Armen-

trout. about the septic system or anything? 

A. No.· We had no reason to. The fire was going in the rec 

room, when we walked in, and the only thing we could 

smell in there was the fireplace. We had no reason to 

question anything. 
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Q. Yes, sir. All right,. now, one last ques~ion, Mr. French. 

The three or four books that you read were with regard to 

the things that you ought to know about buying a house? 

A. Mmm hmm. 

Q. Did it suggest that you read the contract? 

A. Yes, it did. 

Q. And did it suggest that you check things out, to make 

sure that everything was . . . 
i 

A. It suggested making inquiries ·into the plumbing, the 

electrical system, etcetera. 

Q. Did you make inquiry into the electrical system? 

A. Certainly, I asked him. He'd already said he had it 

checked. 

Q. Did you make inquiry into the plumbing? 

A. Into the plumbing? No, I didn't. I had no reason to. 

Q. Did you make inquiry into the septic system, beyond what 

you have told us? 

A. No. This was a beautiful house. We overlooked a whole 

lot. It was our first house, too. 

Q. Did you read the contract? 

A. Yes, I did. 

Q. Did you understand it? 

A. Most of it, yeah. 

Q. Was there any part that you didn't understand? 
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A. Well, I can't remember offhand; the "whereas's," and . 

"therefore's" and "hereto's" get in the way sometimes, 

you know. But basically I'd say I understood it. 

Q • That ' s all . 

Cross Examination by Mr. Allen: 

Q. Mr. French, when you visited the house the first time, 

you say there was a strong odor of food? 

A. Yes, sir. 

Q. And Mrs. Armentrout apologized for that stro~g odor of 

food? 

A.~ Yes, she did. 

Q. And this was a visit that was made on an appointment that 

was made three days previous to that time? 

A. Yes; that's correct. 

Q. And were you able to detect any odor such as you subse-

quently detected, on that particular visit? 

A. No. 

Q. All you could smell was the food and the fireplace? 

A. That's right. 

Q. When you went back subsequently with Mr. C. D. Allen, did 

you detect any odor? 

~- Just fireplace odor. The fireplace was going in the rec 

room; and that's the only thing we could smell at that 
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CROSS - HR. FRENCH 

1. 

2. 

4. visit to the house, as I understand it, Mr. Armentrout 

5. pointed out certain things, and then he said he had the 

6. septic tank pumped. and you said, "Why? 11 And he said, 

7. "For my own satisfaction. 11 

8. A. That 1 s correct. 

9. Q. "I had it pumped, and it checked, or worked fine." Is 

10. that what he stated? 

11. A. That 1 s right. That it checked okay. 

12. Q. Was there any indication to you that the basement drain 

13. was stopped? 

14. A. Not at that time, no. 

15. Q. No other problems indicated to you? 

16. A. That's right. 

17 . Q. Thank you, sir . 

18. 

19. 

20. . MR. 

21. MR. THOMAS: 

22. 

23. 

24. 

~6-P 

Now, you have the right to 

back at the proper 

Thank you, 

Nuchols. 

call Mr. Buddy 
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1. 

2. 

3. 

4. A. What, 

DIRECT - NUCHOLS 112. 

that, you know, it did settle; but in my 

opinion, it's not likely. 

with rega.rd to breaking sewer pipes? 

settling? 

5. Q. Yes, sir. 

6. A. Yes, that's the question was in reference to, 

7. you know, if it 

8. ·Q. Do you recall s that you talked to Mr. 

9. French? 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 

21. 

22. 

23. 

24. 

A. Last week .. 

Q. Did he tell ere was a broken sewer 

pipe? 

A. No, sir. 

·Q. Did he if anything, was the 

A. 

Mr. Allen: 

Q. Mr. Nuchols, you built this house, and you sold it to a 

Mr. Mcintosh on May twenty-fourth, 1973, for thirty-four 

thousand five hundzeddollars ($34,500.00). How long did 

Mr. Mcintosh ... did he live in it until the Armentrout 

bought it? 

I think so. I'm, here again, not real sure. 

5? 
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1. Q. And during that period of time, were you ever back at the 

2. house, or in the house? 

3. A. When Mcintosh was there? Maybe once. The wife and I may 

4. have dropped in. 

5. Q. You may have dropped in? 

6. A. Yes, sir. 

7. Q. During the course of Mr. Mcintosh's living there, isn't 

8. it true that he complained to you about the operation of 

9. the septic system? 

10. · A. Not long after he moved in--three or four or five or six 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

months--he called me one night. Of course, I was, at 

the time .. ~ he was a builder.· And he was building a 

couple of houses.. So we were corresponding back and 

forth on the houses, as far as me wiring them. And he 

had asked me if I'd had any problems with it, and I 

said no. You know, the wife and I had the baby, and 

used the washing machine, and hot water, and the whole 

thing, daily--and had no problem. But, you know, in the 

event he was having problems, not to hesitate to give me 

a call. And I told him, you know, if he'd run into some-

thing he couldn't handle, to, you know, give me a call 

back. And I never heard anything back from him. 

Q. But he called you and asked you . . . Did he indicate 

to you that he was having some problems? 
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A. I think there was a line or something stuck--stopped up. 

Here again, if memory serves me right--and we're talking 

about, what, three or four years ago? 

we're talking about quite a while ago. But he 

and tell you he was.having a problem wit 

But the problem, don't 

know? 

A. Well, no, he having a 

problem. He just assume he was having a 

problem, or if . . . 

Q. Right. 

A. . • . he been having a 

Q. Right. questions. 

. THOMAS: We have no further 

WITNESS - JOHN MICHAEL LINDSAY 

Direct Examination by Mr. Thomas: 

Q. Mr. Lindsay, would you state your full name, sir? 

A. My name is John Michael Lindsay. 

Q. Have you and I ever talked before? 

A. No, sir. 

Q. Mr. Lindsay, where do you work? 

A. I work for the Augusta County Health Department. 

Q. How long have you been working there? 
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DIRECT - LINDSAY 115. 

A. It will -be eight years in March. 

Q. In what capacity do you work there? 

A. Sanitarian. 

Q. Mr. Lindsay, did you get called by Mr. Buddy L. Nuchols 

to inspect a sewage disposal or septic system for him? 

A. Yes, sir. 

Q. Now, do you recall the date? 

A. 11/5/71. 

MR. ALLEN: 1971? 

A. Yes, sir. 

Q. Mr. Lindsay, in your capacity, do you issue permits for 

septic systems? 

A. Yes, sir. 

Q. Do you have to make inspections before you may issue a 

permit? 

A. We do the soil study and percolation tests, if necessary. 

Q. Did you do a soil study and percolation test on this 

home? 

A. Yes, sir. 

Q. This was a home owned by Mr. Nuchols? 

A. Yes, sir. 

Q. Do you ~now subsequently whether or not Mr. and Mrs. 

Armentrout lived in it? 

A. Do I know whether they lived in it after that? 

r- --· so 
....... ~ .. 
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Q. Yes. 

A. Yes, I do. 

Q. And you have gone out there, since 1971? 

A. Yes, sir. 

Q. All right. Now, going back to 1971, after you do a soil 

test, or whatever, do you go back after the installation 

of a septic system and re-examine it, and study it, and 

pass it or fail it? 

A. Prior to covering it, yes, sir. 

MR. ALLEN: What'd you say? 

A. Prior ~o covering. 

MR. ALLEN: I don't know--he's leading so; I'd 

prefer you not lead. I don't want tp 

keep on objecting, but this man is 

to testify--~ot the attorney. 

Q. All right, now, on your inspection--do you know what 

date you inspected it? 

COURT: Ask him·if he returned to inspect it. 

MR. THOMAS: Yes·, sir. 

Q. Did you. inspect it in 1971, on November the fifth? 

A. Yes, sir. 

Q. Will you tell the jury what your inspection showed? 

A. Well, I pass·ed the drain field. I just passed it--in 

other words, I approved it at that time. 

~.: 61. 
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Q. All right. When you inspected it, will you describe for 

the jury where the--how it's laid out, whether it's 

covered up, or open, or 

A. It's completely open at that time. 

Q. And that was in 1971? 

A. Yes, sir. 

Q. Did you have any occasion to subsequently visit the same 

house and inspect the same septic system? 

A. You mean after it was covered up? 

Q. Yes, sir. 

A. To inspect it ... no, not inspected it, as such. 

Q. Did you return to the Armentrout home--the former 

Nuchols home, then the Armentrout home--and look over the 

system? 

A. Yes, sir. 

Q. What did you do when you went there? 

A. On my visit, the second time I was out there, we did 

some digging--! did some digging around the footings of 

the house, to see whether there was any evidence of 

water around the footings, that could be seeping back 

into the house. And at that time, I checked the drain 

field, to see if there was any sewage in the drain field. 

I dug some holes out there. And I checked the depth of 

the tank, when I was there--you know, dug down to the to~ 
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1. of the tank. 

2. Q. All right. Now, you say that was your second visit? 

3. A. Yes. 

4. Q. Had you made a . . . Let's keep this in chronological 

5. order, if we can. 

6. 

7. 

COURT: Why don't you get the date of'this 

second visit? 

8. Q. What was the date of your second visit--not your 

9. A. The second visit after ... in other words, the first 

10. visit after the inspection? 

11. Q. Yes. 

12. 

13. 

14. 

COURT: You visited on Noyember the fifth 

of 1971. Now,. when was your second 

visit? 

15. A. November eighteenth, 1975 o 

16. Qo And on whose· behalf did you .go out there? 

17. A. Mr o French. 

18. Q. And was he there when you were there? 

19 A. Yes., sir . . 
20. Q. And did you, at that time, drill any holes or anything? 

21. A. No, not at that time. 

22. Q. What did you-all do that day? 

23. A. We went into the house, to investigate some things that 

24. Mr .. French wanted us to look at. One was the flushing of 
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the toilets, that he said were slow. And also to check 

some spots in the rug--some wet spots--that·he said he 

thought might be sewerage. 

Q. All right, sir. Did you check the slow toilets? 

A. Yes. . 

Q. Did you find . . . what did you find? 

A. They were not flushing very well at that t~e. They were 

very slow and sluggish. 

Q. Did they flush? 

A. They flushed, but they were very slow in flushing. 

Q. All right, sir. Now, did you inspect the spot on the 

rug? 

A. Yes, sir; we looked at that. 

Q. And where was the spot on the rug located? 

A. Near the corner of the family room, as I recall. 

Q. All right. If you call the house as facing south, so 

that if you stood in the front doorway of the house 

looking out, you would be looking south . 

A. Outside, yes. 

Q. . . . could you tell the jury where the spot on the rug 

was--north, east, south, or west--or what corner? 

A. Looking south--! was standing in the room looking south, 

toward the front of the house, it would be in the south-

eastern corner of the room. 

64 
8oart 'Reporl.buJ Service 
32 GRAHAM STREET 

HARRISDNBURO, VIRGINIA 2:1801 



1. 

2. 

3. 

4. 

5. 

-· 6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

1.5. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

DIRECT - LINDSAY 120. 

Q. You're sure it would not be in the southwestern corner? 

A. Southwestern corner? I'm trying to figure I 

believe it would be the southeast, Crimora being on the 

eastern side of the house. 

Q. Thank you, sir. Now, Mr. Lindsay, that inspection was 

made on what day? 

A. On November eighteenth, 1975. 

Q. Could you tell whether or not, at that time--what the 

cause of the toilets' flushing slowly was? 

A. No, sir. 

Q. Did you again go back out to the home? 

A. On this visit that I spoke about prior to this; yes, I 

made another visit myself. 

Q. Did you go out there with anybody? 

A. No. I was alone--other than • Do you mean from our 

Department? 

Q. Mmm htmn. 

A. Just myself from our Department. 

Q. And that was the time you checked the toi1et.s? 

A. Yes, sir. Mmm hmm. 

Q. And this spot on the rug. Now, Mr. Lindsay, did you 

check to see whether or not the toilets had a lot of 

water in the tank? 

A. No, ·sir; we didn't look in the tank. 

••·!~ 
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Q. In other words, your entire inspection, as I understand 

your testimony, had to do with the septic system which 

was outside of the house? 

A. Yes, sir. 

Q. All right. Now, after that visit, you came back another 

time; is that right? 

A. Nolot you're confusing me . Do you mean . . . 

Q. After the visit . All right, you came out there in 

November of 1975, for the second visit? 

A. Right. 

Q. Did yo~ make a third visit? 

A. Yes, sir. 

Q. Do you know when? 

A. I don't have the exact date on here. Oh, on November 

twenty-fifth. Yes. 

Q. And what did you find on November twenty-fifth; and what 

did you do? 

A. I looked again at the toilets inside the house, to see 

whether or not they were flushing. The one on the ground 

·floor was flushing satisfactorily, and the one upstairs 

was still a little bit sluggish, but it was flushing. 

Q. Would it be fair 

MR. ALLEN: Don't lead him now. 

Q. Let me ask you this: Was there a difference in the toilet 
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upstairs from the first day you were there to the second 

date? 

A. It was flushing somewhat better, but still sluggish. 

Q. Did you make any inquiry as to why the one downstairs 

may have worked a little better? 

A. No, sir. 

Q. Did you, on this visit, drill the holes? 

A. Yes, sir. 

Q. What was your purpose in drilling the holes? 

A. To determine whether water could possibly be getting into 

this corner of the building from the outside, to see . 

if there was any evidence of any water in ~he grounQ 

down around the footers. 

Q. Water or sewage? 

A. Sir? 

Q. Water or sewage? 

A. Sewerage. 

Q. Did you find . . . what did you find when you drilled the 

holes? 

A. It was dry. 

Q. Did you do anything out in the septic field itself? 

A. Yes, sir. 

Q. What? 

A. I checked on the depth of the drain field, to see if 
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it was still at the depth that it was at the time that I 

inspected it. 

Q. And what did you find? 

A. It was still the proper depth, in the drain field area. 

Q. What is the depth? 

A. A thirty-inch depth--in other words, about a twelve- to 

fourteen-inch cover over the drain field digging, over 

the gravel in the ditch. 

Q. Did you check the height of the top of the septic tank 

itself? 

A. Yes; sir. 

Q. What did you find? 

A. To the best that I can recall, it was approximately 

thirty inches down to the tank top. 

Q. Did you make a report? 

A. No, sir, not in writing. I just have the letter that 

Mr. Wade wrote. 

Q. Was Mr. French with you at this time? 

A. No, sir. 

Q. Did you subsequently report to Mr. French, as a result of 

your two visits? 

A. I. did not, myself. 

Q. Did he ever call you, or talk to you, as a result of the 

visits? 
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1. A. No, sir. 

2. Q. What did you do with this information you had obtained? 

3. A. I turned it over to my supervisor. 

4. Q. Who is . 

5 • A. Mr . 0 • B • Wade . 

6. Q. Mr. 0. B. Wade? 

1. A. Yes, sir. 

8. Q. Mr. Lindsay, in your capacity with Augusta County, you 

9. have to pass and fail sewage systems, or septic tank 

10. systems, as I understand it; is this correct? 

11. A. Yes, sir. 

12. you . as a ~esult of your two investigations, 

13. r investigation when you drilled the holes, 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

MR. 

.COURT: 

septic system as you found ~ 

69 
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found. 

I believe I am 

Your Honor, if . 

I don't think 

testify to what he 

an expert; 

or fail them, 

or fail it. 

9. that's a question for the 

10. Q. All right. Did you observe anything wrong with the septic 

11. system.? 

12. A. No, sir. 

13. Q. That's all. 

14. 

15. Cross Examination by Mr. Allen: 

16. Q. This third visit, I believe you testified, was made 

17. approximately three weeks after the house was vacated? 

18. A. (No response.) 

19. Q. l-lell, November twenty-fifth? 

20. A. Yes, sir. 

21. Q. You don't know when the house was vacated; but the visit 

22. was made November the twenty-fifth. And that house was 

23. empty at that time? 

24. A. Yes, sir. 
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1. Q. And presumably the septic system drains when it's not 

2. used, like any other system? 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

MR. 'rHOMAS : 

MR.. ALLEN: 

MR. THOMAS: 

MR.. ALLEN: 

COURT: 

MR. THOMAS: 

COURT: 

MR. THOMAS: 

COURT: 

Objection, Your Honor. 

What's the matter with the.question? 

I think that's ... I don't know 

whether a septic system--how a septi~ 

system works. 

I'm asking him if the septic system 

and the soil around it doesn't drain, 

like anything·else. 

This is cross examination. I think 

it's permissible to ask the question. 

What evidence do we have that the 

house was vacant? 

Are you objec~ing to it? 

Yes, sir. 

All right. I'll overrule your 

objection. Continue, Mr. Allen. 

19. A. \~ould you repeat the question? 

20. Q. Isn't it true that the soil around a septic system, when 

21. it's not in use, the lines and so on drain, dry, .ff it's 

22. dry weather? 

23 A. It will drain, yes, sir . • 

24. Q. And· you were making a spot check . . . 
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1. A. Just around the footings, yes, sir. 

2. Q. . . . periodic checks, in spots here and there? 

3. A. Yes, sir. 

4. Q. Actually, when you checked the system, in 1971, it was 

5. uncovered? 

6. A. Yes, sir. 

1. Q. And you haven't checked the system uncovered since that 

8. time? 

9. A. No, sir. 

10. Q. And what damage in places that you didn't check, that 

11. could have been caused by backfilling, or settling, or 

12. whatever--there is no way for you to check that without 

13. uncovering the system? 

14. A. That's correct. 

15. Q. Now, on November the eighteenth, when you checked it, 

16. did you make a record of that? 

17. A. On the eighteenth? 

18. Q. Yes, sir. 

19. A. Just what was in the letter. 

20. Q. I wonder if I could see your documents here? 

21. A. Yes, sir. 

22. Q. Right on the bottom of this sheet, it's dated November 

23. 5, 1971, but it has a notation on the top, visited . . . 

24. what? 
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A. Property, on Tuesday, November eighteenth, 1975. 

Q. And at the bottom there is a hand-written notation? 

A. Yes, sir. Do you want me to read that? 

Q. Yes, sir--please. 

A. (Reading.) Mr. Wade and myself visited property November 

eighteenth, 1975. Mr. Wade smelled raw sewerage in 

corner of basement· in rug. And the notation by Mr. Wade 

at the bottom is: Appeared to have ammonia, NH4 odor, 

ammonia.odor. 

Q. Ammonium hydroxide, NH4? 

A. Right .. 

Q. That Mr. Wade smelled raw sewage, and that's .. 

A. Fresh sewerage, it should be. 

Q. Sir? 

A. Fresh sewerage. Well, raw--fresh. 

Q. Fresh, or raw? 

A. Mmm hmm. 

Q. And that was made on the bottom of your inspection record? 

A. Yes, sir. I made that after we made the visit. 

Q. All right. I think that's all my questions. 

Re-Direct Examination by Mr. Thomas: 

Q. Mr. Lindsay, I believe I already asked you 

MR. ALLEN: 
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I'd like to put that report into the 

evidence, the inspection report. 

This will be Number Five. 

COURT: It is admitted into the evidence and 

identified as Defendants' Exhibit 

Number Five. (Exhibit marked.) 

Q. Mr. Lindsay, I believe I asked you if you and I had ever 

talked together? 

A. Yes. 

Q. And what was your response? 

A. I don't believe I have talked to you before. I thought 

I talked to Mr. Sills. 

Q. Have you talked to Mr. French., or anyone on behalf of 

Mr. French, about this situation?. 

A. I have not, myself. 

Q. lVhose writing is on this pink slip? 

A. Mine. 

Q. And that pink slip appears to have been filled out on 

two separate occasions? 

A. Right. Yes, sir. 

Q. All right. On the . . . on which occasion did you note 

this sewage situation with Mr. Wade? 

A. That was on the eighteenth--November eighteenth of 1975, 

when we made our first visit as a result of the complaint. 
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1. Q. On which occasion did you . Did you note sewage again, 

2. when you went back and checked? 

3. A. No, sir. 

4. Q. You did not? 

5. A. This is a smell. We smelled it. 

6. Q. Now, when you noted that you said raw sewage, and then 

7. you added something to that--would you explain what you 

8. smelled, or what was smelled? What's the difference 

9. between "raw" and "fresh"? 

10. 

-11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

MR. ALLEN: 

COURT: 

MR. THOMAS: 

COURT: 

I think that's we're almost 

in the rule of parol evidence, if 

it please the Court. -I _am putting 

the exhibit in, for what '_s stated, 

at the time. 

And what is your question, Mr. Thomas? 

"Raw" sewage is one thing; "fresh" 

is something else. Now, "fresh," 

I believe, is going to explain what 

the smell was. 

Can you_ differentiate between "fresr" 

and "raw"? 

22. A. Well, "fresh" would be that which is--I assume, would be 

23. flushed right out of the commode. 

24. COURT: And then "raw"? 
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A. "Raw" would be as it first enters the septic tank, or 

right into the septic tank, prior to treatment, in other 

words. 

COURT: Now, does that satisfy you? 

A. Untreated sewage. 

Q. Now, Mr. Lindsay, what I am trying to get at here, you 

have listed ammonia, and something else. r·want to know 

whether that is sewage that was smelled, or could .have 

been sewage? 

COURT:· Just a minute--before you answer 

that. Are you a chemist? 

A. No, sir. 

COURT: I don't think he can answer that. 

MR. ALLEN: I agree with the Court's point. 

COURT: I don't think he's qualified to 

tell--the effect of ammonia and 

sewage ... unless the man's a 

chemist. 

Q. Mr. Lindsay, can you differentiate between ... What 

I'm trying to say is: Could the smell you have smelled 

been produced by a dog on the rug? 

MR. ALLEN: 
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That's a self-serving, speculative 

question; and it's equally objection-

able. That's the very thing he 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

COURT: 

MR. THOMAS: 

COURT: 

MR. THOMAS: 

COURT: 

wants to argue to the jury. 

It's all a fact to be determined by 

the jury, all from the evidence. 

The jury are the triers of fact. 

Wall, that's fine with me, Judge. 

But are you going to allow me to 

ask that question, or are you 

denying me my right? 

No, I'm not allowing you to ask it 

before the jury now. It's up to 

them to determine. 

May I rephrase the question, and 

then object . . • 

All right; let m~ see the changes in 

it. 

16. Q. All right, sir, when you noted that Mr. Wade smelled 

17. something there, was that his smelling it, or your.s? 

18. A. To the best that I can recall, he smelled it. 

19. Q. Did you smell i-t? 

20. A. Not that I can recollect. 

21. Q. Are you able to say anything other than what Mr. Wade may 

22. have told you he smelled? 

23. A. No, sir. · 

24. Q. You went with Mr. Wade? 
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A. Yes, sir; I was there in the room with him. 

Q. That's all. 

Re-Cross Examination by Mr. Allen: 

Q. Isn't it true, Mr. Li~dsay, that you were suffering from~ 

sinusitis attack that morning? 

A. Yes, sir. 

Q. Thank you. And your--whatever the big word is--your 

smeller was impaired? 

A. Yes, sir. 

Q. Thank ~ou. That's all. 

WITNESS - ORIN B. WADE 

Direct Examination by Mr. Thomas: 

Q. What is your full name, sir? 

A. Orin B. Wade. 

Q. And, Mr. Wade, do you work with the Health Department? 

A. Yes, I do. 

Q. Whose, and in what capacity? 

A. I am supervisor sanitarian for the Augusta County, 

Rockbridge County, Staunton, Waynesboro Health Department. 

Q. Thank you, sir. Did you go with Mr. Lindsay, who just 

passed you in the hall, to see a home owned·by Mr. 

Armentrout? 
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1. A. Yes, I did. 

2. Q. And on whose behalf--or why--did you go there? 

3 . A. Mr. French asked me to go there. 

4. Q. Mr. Wade, when you went to the house, did you take any 

5. positive action, or what--can you describe for the jury 

6. what you did? 

7. A. Well, Mr. French was concerned about the commodes on both 

B. .floors of the house not working, and about an odor in a 

9. corner of the--I reckon you'd call it the rec room, in 

10. the lower floor. And I observed, when he flushed the 

11. commod~s, how they acted. And I also smelled the odor 

12. that he wanted me to smell, in the corner of the rec 

13. room. 

14. Q. After you made your inspection on the eighteenth, did you 

15. ever report to Mr. French? 

16. A. No, I didn't talk to Mr. French any more after that, to 

17. the best of my knowledge, other than.what I told him on 

18. the day I was there. 

19. Q. All right. Now, I believe you have in your hand a pink 

20. sheet? (Defendants' Exhibit Number Five.) 

21. A. Yes, sir. 

22. Q. And on that pink sheet is a note by Mr. Lindsay that you 

23. smelled raw sewage? 

24. A. That note is on here, yes. 
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Q. Can·you tell the jury what . I'm not asking you to 

say what Mr. Lindsay meant by that; but it's your smell--

what did you smell? 

A. I smelled a urine odor, is what I called it to Mr. French. 

I based this on it having an ammonia-type of odor, which 

would indicate stale urine or stale sewage odor; and I 

did not indicate where it came from. I did say it was 

urine, or sewage, in the first stages of decomposition. 

Q. And where did you smell this? 

A. It was the front--! guess you'd call it the southeast 

corner of the recreation room, I believe it was. 

Q. And could you tell, from what you ... what was causing 

the smell? 

A. No, I could not. 

Q. Could you tell whether it was as a result of sewer or 

dogs or what? 

A. No, I could_not tell. 

Q. Did you make any inspection whatever of the septic systen? 

A. Nothing more than a visual inspection, and my observatioD, 

just looking at it in the front yard. 

Q. Was it up to Mr. Lindsay to go out and make that type of 

an inspection later? 

A. Do you want to clarify your question--! don't really 

Q. Did Mr. Lindsay, after November eighteenth, when you 
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1. were there and smelled this smell 

2. MR. ALLEN: He has testified that he did go 

3. back--there's no question that he 

4. went back. 

5. Q. Why didn't you personally do it? 

6. A. Go back? Mr. Lindsay would be the proper pe;-son to do 

7. it. He's the sanitarian that works out there. 

8. Q. I see. And did you subsequently report your findings 

9. and everything to Mr. Simon Painter? 

10. A. Yes, I did. I wrote him a letter. 

11. Q. Did he ask you to write him a letter? 

12. A. Yes, he did. 

13 • Q. Thank you very much. No further que·s tiona . 

14. 

15. Cross Examination by Mr. Allen: 

16. Q. As I understand then, Mr. Wade, you were unable to tell, 

17. ·from the odor that was in this downstairs room, which I 

18. guess we can call a family room--you were unable to tell 

19. what that was, other than that you called it ''raw sewage," 

20. or stale sewage or stale urine? 

21. A. Yes. I indicated it possibly could be a urine odor, yes, 

22. sir; that is correct. Stale urine. 

23. Q. On that copy then, there, I believe it was called "raw 

24. sewage;" is that right? 

81. 
eourl 'J?.qorlln9 Service 
3.3 GRAHAM STREET 
HAitRIGDN.URa, VIRGINIA a:I8DI 



1. 

2. 

3. 

4. 

5. 

-- 6 •. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

CROSS - WADE 1 ~7 

A. Now, are you talking about this note here? 

Q. Yes, sir. Down at the bottom, on that note. Just read 

it again, please, sir. 

A. Mr. Lindsay made a note on this, which we do quite often 

Q. 

so we can remember later on how things went. (Reading) 

Mr. Wade and myself visited property on November eighteen~h. 

Mr. Wade smelled a raw sewerage in corner of basement in 

rug. 

And then, ·as you will notice, I put under that: 

Appeared to have an ammonia odor. Of course, I couldn't 

say fo~ sure just what it was. 

That's all the questions I have·, Mr. Wade. 
)'·. 

Re-Direct Examination by Mr. Thomas: 

Q. Let me get one thing straight, so that ... After Mr. 

Lindsay had put the comment about raw sewage, that's your 

writing that says underneath a urine odor, or ammonia 

odor? 

A. Ammonia odor, yes. 

Q. That's all. Thank you very much. 

WITNESS - KENNETH RAY SNYDER, SR. 

Direct Examination by Mr. Thomas: 

Q. Will you state your full name, sir? 
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1. A. Kenneth Ray Snyder, Sr. 

2. Q. And, Mr. Snyder, what is your occupation? 

3. A. I am the plumbing inspector for Augusta Coun~y. 

4. Q. Mr. Snyder, did you have an occasion to go to a home 

5. owned by Mr. and Mrs. Armentrout, to inspect the plumbing? 

6. A. I did. 

7. Q. What did you find? 

a. A. Well, when I entered the house, I detected sewer gas 

9. odor. I informed Mrs. Byrd as to what they could do with 

10. this--and also the water closet on ·the second floor was 

11. sluggish. 

12. Q. Did you inspect the septic system? 

13 A. No, sir . . 
14. Q. Did you inspect the plumbing any further? 

15. A. From what I could see. Most of it was concealed . 

16. Q. Were you able . Are you sure you had sewer gas, or 

17. could it have been anything else; or do you know? 

18. A. No, it was sewer gas. 

19. Q. Do you know from where it came? 

20. A. From my detection, it either came from a floor drain, or 

21. an automatic washer drain. These traps are protected by 

22. water; if they're not in use, the water will siphon out 

23. and let the odor come back through 'em. 

24. Q. If they're what? 
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1. A. If they're not in use. All traps have water to 'em, to 

2. a seal. And the water will evaporate, letting the odors 

3. come back into the house. 

4. Q. What was the date of your visit? 

5 • A. ·I don ' t know, sir . 

6. Q. Did.you visit with anyone else? 

7. A. No, sir. 

8. Q. At the time you visited, was the house occupied? 

9 . A. No , sir. 

10. Q. Did you do anything to change what you found? 

11. MR. ALLEN: Now, don't . . . 

12. Q. Did you take any action at the house, other than inspect? 

13. A. Other than word of mouth, no, sir. 

14. Q. Did you give any advice as to what could be done? 

15. A. Yes, sir. 

16. Q. What advice did you give, and to whom? 

17. A. I suggested that they went to each fixture--that I did 

18. not try. them to see if they were operating--and put water 

19. into the traps. This would give it a seal. This would 

20. eliminate the sewer gas coming back into the house. The 

21. water closet, they had a number of drinking cups around 

22. the area, and I thought perhaps maybe one of those had 

23. got stuck in the trap of the stool when it was flushed, 

24. causing an obstruction. The other thing was, the vent 
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could have possibly been stopped up. And I suggested they 

flush those out. 

Q. And who did you make these suggestions to? 

A. Mrs. Byrd. 

Q. That's all. 

Cross Examination by Mr. Allen: 

Q. You don't know when this was? 

A. No . It ' s been a year . 

Q. Was it shortly after the house became vacant, to the 

best o~ your knowledge? 

A. I don't know, sir. I don't know .how ~ong it had been 

vacant. 

Q. That's all of my questions. 

WITNESS - RAYMOND BEATHE 

Direct Examination by Mr. Thomas: 

Q. Will you state your full name? 

A. Raymond Beathe. 

Q. How old are you, sir? 

A. Thirty-four. 

Q. And where do you live? 

A. Weyers Cave. 

Q. Where do you work? 
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1. A. Welty Cline, construction. 

2. Q. How long have you worked for him? 

3. A. Eleven years. 

4. Q. Do you drain septic tanks for him? 

5. A. Yes, I do. 

6. Q. Did you drain the Armentrout septic tank? 

7. A. Yes, I did. 

8. Q. For whom did you do it? 

9. A. Mr. Armentrout, the first time. 

10. Q. Who did you do it for the second time? 

11. A. I'm not sure which one c~lled. I don't know if it was 

12. the real estate . . or Mr. French. I'm not sure--it's 

13. been so long ago, I don't remember which one. 

14. Q. Drumheller? Is tha·t the name of the second person? 

15. A. (No response.) 

16. Q. Well, never mind, Mr. Beathe; let me ask you this: Did 

17. you drain it for Mr. Armentrout? 

18. A. Yes, sir. 

19. Q. Do you recall when that was? 

2 0. A. No , I don' t . 

21. Q. What do you do, in the course of draining it? 

22. A. · ·Dig it up, take the top off it, take everything out, and 

23. make sure all the lines are working. 

24. Q. And you did this while Mr. Armentrout was living in the 
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home? 

A. Yes, sir. 

Q. Did you find ·any problems when you dug it up. and cleaned 

it out? 

A. Yes. It was stopped up between the tank and the house. 

Q. And what did you do about that? 

A. Brought the line open--got it open and in working con-

dition. 

Q. When you closed it up, was there anything wrong with the 

septic system? 

A. No, sir. 

Q. Did you go back into the house after you did that for 

Mr. Armentrout?·· 

A. Yes, sir. 

Q. At whose request? 

A. His. 

Q. Mr. Armentrout's? 

A. (Witness indicating by nodding head affirmatively.) 

Q. Did you take the top off of . . . Or, what did you do when 

you got into the house? 

A. Well, this is Mr.· Armentrout--right? (Indicating Mr. 

Armentrout.) 

Q. Yes. 

A. Well, he just wanted me to come in and check the odor 
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in the house, as far as I can remember--or do something 

in the house. 

Q. What did you do? Did you check odors? 

A. Yes. And it was a drain in the utility room, where it 

was coming up in; and I think we run some water in that, 

to make sure it was going on into the septic tank--as 

far as I remember. 

Q. And did you check any other odors? 

A. No. 

Q. Did you go out there again after that, with a number of 

people~ 

A. Yes. 

Q. At that time, when you went out there.with a number of 

people, do you recall who the people were? 

A. Valley Real Estate, that guy, Mr. French . 

Q. And what did you do on that occasion? 

A. They wanted me to come in the house and check the odors--

a leakage, or spill or something, that had been on the 

carpet in one corner of the house. And they wanted me 

to check the odor, and see if it was sewer odor. And I 

couldn't tell, because it had done been lime and stuff 

put down, and tried to correct the odor. And there wasn't 

no way of telling what it was or nothing, professionally, 

by me. 
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Q. Did you do anything in any of the bathrooms? 

A. I flushed the commode several times, the second t~e I 

was there. 

Q. And what did you find, and what did you do, in that 

regard? 

A. Well, as far ~s I can remember, I adjusted the float in 

the back of one of them, to make it flush a little better--

or something--and flushed it several times, to make sure 

it was working. 

Q.- And on that occasion, was Mr. French with you? 

A. Yes, s~r. 

Q. -Did you find anything wrong? 

MR. ALLEN: Now, don't 

Q. All right; let me ask you this: As a result of your ad-

justing, how did the . . .. would you describe for the 

jury how the commqde flushed? 

A. At that time, I think it was flushing all right. 

Q. And at that time, Mr. French was with you? 

A. Yes. 

Q. Did you and he have any discussion about this? 

A. Yes, ·we did. 

Q. And.what did you-all discuss? 

A. We just . . . He was asking me whether it would be 

possible for a line to be busted, and-leaking back. And 
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1. I told him there wouldn't be no way of telling unless 

2. you'd dig down about four foot on the outside of the 

3. house to see if it was wet or anything·--been seepage out 

4. there. And we looked at the carpet and stuff that had 

5. been ruined, or wet. 

6. Q. That's all. 

7. 

8. Cross Examination by Mr. Allen: 

9. Q. You told him that the only way you could tell was to dig 

10. down and expose the line 

11. A. Yes, sir. 

12. Q. . . . to ascertain whether or not there was some defect 

13. in the sewage line? And was this statement made in the 

14. presence of Mr. Painter .and Mr. Armentrout? 

15. A. (No response.). 

16. Q. They were all there at the same time, weren't they? 

17. A. Well, I was in the house talking to him first, before 

18. they arrived. 

19. Q. All right. But did you make the.same statement after they 

20. had arrived? 

21. A. I think so. 

22. Q. And did Mr. Fre~ch offer to have the line exposed, to 

23. ascertain whether or not this was true? 

24. A. Yes .. Mr .. French wanted to dig the tank up, at his expense--
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1. as far as I can remember--and check it out and everything·. 

2. And somebody said no, that there wouldn't be no digging 

3. done. 

4. Q. l~o said that? 

5. A. I don't remember. 

6. Q. Mr. Painter? 

7. A. I don't remember that. 

8. Q. Mr. Armentrout? And did they say, "That's your problem. 

9. You bought this house. And you're not going to dig it 

10. up." Is that what they said? 

11. A. It's b~en so long, I couldn't actually recall. 

12. Q. You're not saying I'm wrong--but you just say you don't 

13. recall? 

14. A. Yes, sir. 

15. Q. But it was stated, "You're not going to dig it up"? 

16. A. I can remember someone saying that; yes, sir. 

17. Q. All right. Now, you found there were odors in the utility 

18. room. Actually, Mr. Armentrout had complained to you 

19. about odors down in that utility room, hadn't he? 

20. A. Yes. It had backed up. 

21. Q. Did he tell you.water had backed up in the utility room? 

22. A. Yeah, because there was stoppage in the pipe. 

23. Q. It was stopped in the pipe. That's the same pipe that 

24. drains from that utility room, drains in the same pipe 

91 etJarl ~rllnf Service 
32 GRAHAM STREET 
HARAIIIDNBURCI, VIRGINIA 118801 



-

-· 

CROSS.- BEATHE 147 .. 

1. that drains all the sewage into the septic system? 

2. A. Yes, sir. 

3. Q. Right? 

4. A. Right. 

5. Q. And one reason to cut the bulbs down, and not have water 

6. in the tanks on the stools in the closets, is so you 

7. don't put much water down that line, so,. it doesn't back 

8. up; isn't that right? It could be one reason 

9. A. _Yeah, some people thinks they're saving wat~r by doing 

10. that. 

·11. Q. ~t also prevents the water .from backing up where the 

12. lines are stopped up; isn't that corr~ct? 

13. A. It also prevents the commode and stuff from wo~king right, 

14. too. 

15. Q. Right. They get sluggish and slow--bht ther don't back 

16. into your basement, or are not as likely to back into yo~; 

17. basem~nt, because . 

18. A. Right. Because there's not as much water going down. 

19. Q. • . . there's not as much water going down.- And then, 

20. when a house sits for two or three weeks empty ... It's 

21. in evidence you were there on November the twenty-fifth. 

22. Whe~ a house sits for two or three weeks empty, that linE 

23. is going to seep out, so that the commodes will work a 

24. little better, won't they? 
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A. Yes, that can happen. 

Q. Did you ever . . . Did you know the line had been Roto-

Rootered out? 

A. Not only except when I done it. 

Q. You rooted it out one time? And did somebody . . . You 

didn't Roto-Roote·r it out, though, did you?. 

A. No. I just had one of those regular tapes you run 

through it. 

Q. A tape that you run through and clear the line out? 

A. Yes. 

Q. That was done when you pumped the tank? 

A. Right. 

Q. And you weren't aware of the fact that it had been 

Roto-Rootered, in addition to that? 

A.· No, sir. 

9· I believe that's.all the questions I have. 

MR. THOMAS: 

93 

No further questions. 
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DIRECT - BRADLEY 

be brief. It should be 

All right. 

lunch; and I'll 

after lunch. 

MR. ALLEN: to go into 

is not 

And I 

Court allowing me to 

He would no 

That's perfectly all All 

right. 

WITNESS - C. T. ··BRADLEY 

Direct Examination by Mr. Allen: 

Q. You are Mr. C. T. Bradley? 

A. Yes, sir. 

Q. And you live at Stratford Hills? 

A. Stratford ~arms. 

Q. Stratford Farms? That's just this side of Waynesboro? 

A. Yes, sir. 

Q. And your business is what? 

A. I'm a building contractor. I haven't been doing any-

thing for quite a while. 
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DIRECT - BRADLEY 150. 

1. Q. You have been ill for some time.? 

2. A. Yes, sir. 

3. Q. How long did you build, Mr. Bradley? 

4. A. Well, I haven't started anything new since back in the 

5. early summer. My partner, he finished that part up. 

6. Q. Prior to that time, how many ye·ars have you been building? 

7. A. Oh, nine or ten, roughly. I can't say exactly. 

8 . Q. Do you know Mr . French? 

9. A. Yes, sir, I·'ve met Mr. French. 

l 0 . Q. How do you know Mr . Fr.e~ch? 

11. A. It has~'t been too long. I think it was last November, 

12. I think, or maybe.a little before that, I met him. 

13. Q. Did you know him prior to that ·time? 

14. A. No, sir, I did not. 

15. Q. Did Mr. French ask you to go out to look at a house? 

16. A. Yes, sir; he told me he was in the process of buying 

17. a home, and he asked me if . my daughter had talked 

18. to his wife, . or something, about some problems--and 

19. would I go out with him and . . . 
20. Q.· Did you go visit the house? 

21. A. Yes, sir. He came down and picked me up, and I went out 

22. with him. 

23. Q. And would you tell us .how you went in the house, and go 

24. ahead from there, please, sir? 

95 
eoarl ~porli.nq s~rvlc~ 
32 BRAHAM STAECT 
HAAAI8DN.UAD, VI .. DIN lA aa•a1 



1. 

2. 

3. 

4. 

5. 

............ 6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 .. 

21. 

22. 

23. 

24. 

DIRECT - BRADLEY 151. 

A. He drove in the back, and we went in the back door. It 

looked to me like maybe a washer room, or utility room. 

Q. Do you remember when this was? 

A. lfuen? 

Q. Yes, sir. 

A. It seems to me like it was in around November . 

Q. All right. Of last year? A year ago? 

A. Yes, sir. 

Q. November--thirteen months ago? 

A. Yes, sir. 

Q. Go ahe~d, sir. 

A. And he said he had an odor in the house, and that it 

was right bad, and 

Q. Had what in the house? 

A. An odor. 

Q. An odor? 

A. Yes, sir. 

Q. All right. 

A. And it. was right bad, because when I went in the door, 

Q. 

A. 

I stood there a minute or two, and it didn't take me 

very long to find out. 

Gq ahead. 

And we went on in the .•. it· was a split foyer house, 

or maybe a split foyer. 
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DIRECT - BRADLEY 152. 

1. steps to the landing, and then you went on up to the 

2. second floor. 

3. Q. All right. 

4. A. And he went over to the corner and pulled up some carpet, 

5. and he said, "Right here's where I'm having a lot· o.f that 

6. odo.r coming from, or most of it," it seemed to me, "and 

7. I've tried to dry it up, and I've tried to put everything 

8. . . . " that I know of on it, to 

9. Q. This is what he said? 

10. A. Mr. French. 

11. Q. Go ahe~d, sir. 

12. A. That, "We've used most everything, and it's not helping." 

13. Q. What did the odor smell like to you,· Mr. Bradley? 

14. A. It smelled to me like urine, and ... septic tank--I 

15. me~n, a septic tank was spilling out, or overrunning, 

16. or s~mething like tha~. 

17. Q. All right. Go ahead, sir. 

18. ·A. And he asked me about it, what did it smell like. And I 

19. told him that's w~at it smelled like, to me. And ·r said, 

20. "Well, you're going ·to have to open up the front door." 

21. I ·had walked up there on the steps, and I said, "It's 

22. getting .in my eyes," and the tears were running down 

23. my eyes. 

24. Q. You mean it was bad enough to make tears come to your eyes? 

9? 
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DIRECT - BRADLEY 153. 

A. Yes, sir. And it was strong; it was really strong. 

And, of course, the house had been shut up, I guess, all 

day. And he opened the front door, and took me on up-

stairs. He says, "Let's walk up to the commode." And I 

said, "How's your commode?" and he -said, "Well, it 

flushes slow." And he did, and the water went down real 

slow. 

Q. How high did the water come up in the commode? 

A. Well, the water was already up--some water already up in 

Q. 

A. 

it, you see. 

But af_ter you flushed it, what happened? 

It just went . . . it didn't go all the way down. I mean, 

it just went down in the basin, and just started filling 

up real slow. It never did flush right. It'd fill right 

on up to the lid, and I thought it was coming·over on the 

floor. But it did, it'd just fill up real slow and stop. 

Q. All right, -sir. Have you been back to that house since 

that time? 

A. No, sir. I haven't talked to Mr. French, I don't believe--

maybe just maybe have spoke to him, or something. 

Q. And you say that odor was so bad that you had to open 

the front door; and it b~ought tears to your eyes? 

A. I told him to open the front door, it was just burning m~ 

eyes so bad I couldn't stand it. 
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DIRECT - BRADLEY 154. 

Q. And from your observation, ·and your experience as a 

builder, what about the livable condition of that house 

with that odor? 

A. I told him I couldn't move my family into that house. 

I couldn't live in it myself. And I couldn't move my 

family in there, under the conditions, unless it was 

fixed. And I couldn't. 

Q. That's all. 

Cross Examination by Mr. Thomas: 

Q. Mr. Bradley, how many s~ptic· systems have you built? 

A. How many which? 

Q. Septic systems, have you built? 

A. Oh, I haven't built none, myself. I contract them out 

to build. But I've been around a lot of older houses, 

where, you know, there's 

Q. _Do you have a septic _system at your home? 

A. Not where I'm at right now. I did at the one I moved 

out of. 

Q. Do you know what may have been put on that corner of the 

rug to get the smell up? 

A .. No, I don't know what he was using. He· told me he had 

disinfected it, and used everything he could think of. 

Q. He had used everything he could think of to put on it? 

99 eourl ~rllnf Serv/u, 
32 BRAHAM BTAEET 
HA .... e.oN•u .. a, ve .. aeNIA raa•a1 



1. 

2. 

3. 

4. 

5. 

.... _ 6 • 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

"16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

CROSS - BRADLEY 155. 

A. Everything that he thought would clear it up. 

Q. Might ammonia have been used; or do you know? 

A. I didn't smell any ammonia. I know ammonia. 

Q. Well, what was making your eyes water, and you cry--or 

do you know? 

A. Well, it was sewage of some kind. I mean, that's what it 

seemed like to me. 

Q. Have you ever had occasion to have been called on to make 

an expert opinion as to a sewer smell or not before? 

A. No, I haven't. I've been around a lot of it, but r· 

haven't been called out any, because it wasn't my line of 

work. Mr. French said he didn't know anybody around--he 

was new in the neighborhood. And he'd found out through 

his wife that I was a builder. And he was trying to find 

out where it was at, and what this was. 

Q. And as you face9 the house . . . As you were standing in 

the front door, breathing air, if you would be looking 

south, as you were standing in the house looking out the 

front door--if you would be looking south--could you tell 

us which could you give us directional signals as 

to which corner you went to--north, south, east, west, 

whatever? 

A. Which . -I beg your pardon? 

Q. Which corner . •· . If the house faces exactly south, and 
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CROSS - BRADLEY 

1. as you stood in the front door. you would be looking 

2. south, could you tell us what corner you went and smelle 

3. A. Which floor? 

4. Q. Which corner? Which corner of the house? 

5. A. That I would be standing in? 

6. Q. Yes, sir. 

1. A. Well, I didn't look at the house that good, but I feel 

8. like I'd be looking in the front of the house, .somewhere. 

9. in the front of the house. 

10. Q. All right. And 

11. A. Or maybe. in the middle, or a little more, maybe, to the 

12. upper side.. Or something like that where . . . It 

13. was after dark, and I wasn't ... 

15. . ALLEN: Nothing further. Thank 

16. Bradley. 

17. (Lunch recess.) 

·18. 

19. (Out 

20. 

21. 

22. 

23. 

24. 

l1R. THOMAS : 

101 
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JURY OUT 

thus far. And so I don't 

in due respect to 

Mr. Thomas-~! just don't b 

that it's well taken a 

and I would overrul 

You may save 

MR. THOMAS: I'd Honor. 

COURT: 

MR. ALLEN: the Court~ on 

the Defendants, I'd like 

the 

Plaintiffs' e 

COURT: I think there facts 

at this stage to the jury. 

May I save my point? 

Yes, sir, you 

WITNESS - DR. MALCOLM TENNEY 

20. Direct Examination by Mr. Allen: 

21. Q. You are Dr.. Malcolm Tenney? 

22. A. Yes, sir. 

23. Q. Dr. Tenney, your present position is what? 

24. A. I am the regional medical director for Northwest Virgini 

) 
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DIRECT - TENNEY 177. 

for the Virginia State Department of Health. 

Q. Did you ever have a similar position with the County of 

Augusta, or a region of four or five counties? . 

A. Yes, sir; I was the District Health Officer for Augusta~ 

Staunton. 

Q. And your medical background, your training, is what? 

A. I went to the Medical College of Virginia, where I 

received an MD degree; I went to Roanoke Memorial Hospit-

al and interned; and I went to Johns Hopkins University 

in Baltimore, and received a Master's Degree in Public 

Health. 

MR. ALLEN: Any questions about Dr. Tenney's 

qualif~.ca tiona? 

MR. THOMAS: No, no question. 

Q. Dr. Tenney, you don't have the records on this case, do 

you? 

A. I have.just a copy of a letter I wrote. 

Q. Do you have any of the records, such as the permit to 

install.· a septic system? 

A. No, .sir; I don't have those with me. 

Q. My opponents have already seen it--and I'm sure they'll 

vouch for this being an accurate copy. I would ask you 

whether or not this discloses the existence or non-existence 

of . . ; Well, first of all, identify what that is,· if 
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DIRECT - TENNEY 178·. 

1. you please, sir? 

2. A. This is a permit to install or repair a sewage disposal 

3. system. 

4. Q. And does that permit identify the nature of the building 

5. to which it is to be . . . which it is to serve? 

6. · A. It indicates a house • 

7. 

8. 

9. 

10. 

.11. 

12. 

MR. ·ALLEN: 

MR. THOMAS: 

And I guess by stipulation this 

could be stated to be the house that 

was occupied and sold to the Armen-

trouts, and to be purchased by the 

Frenches; is that all right? 

Fine. 

13. Q. Does that disclose whether or not· there was a garbage 

14. disposal? 

15. . A. 

16. 

17 •. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

Let's s.ee--I can't read the writing; it's blurred. Oh, 

I'm sorry. I'm looking at the ~ong place. Right. It 

says:· Garbage disposal, no. There was to be no garbage 

disp·osal. 

MR. ALLEN: 

COURT: 

r 104 

We would offer this as an ·exhibit. 

This is the license i.tself. We 

would offer it as Defendants' Exhibjt 

Number Six. 

It is·received and so identified. 

(Exhibit marked.) 
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·DIRECT - TENNEY 179. 

Q. Now, Dr. Tenney, what is the effect of a garbage disposal 

in connection with the s·eptic sewage system? 

A. A garbage disposal system--in a garbage disposal system 

you grind up cellulose and other organic matter--bones, 

and other matter--that . food that has not passed 

.. through the digestive tract of a human--and you put it 

into the sewage system. This particular type of.material 

is extremely difficult to digest in relationship to human 

waste. 

Q. Is it ordinarily advisable not to have a garbage disposal 

unit on a septic system? 

A. .If you are going to have a garbage disposal unit, you have 

to design a system·to begin with that is. considerably 

larger than you would have if you were not going to have 

one. 

Q. And this system was designed not to have a garbage 

disposal? 

A. Accord.ing to that permit, that is correct. 

Q. Do you recall the problem that was. discussed with you, 

perhaps by telephone, by Mr. French and Mr. Wade, and 

~aybe others, concerning the house that was owned by 

Mr. Armentrout? 

A. Yes, sir. 

Q. Did you also have an occasion, if you please, to discuss 
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DIRECT - TENNEY 180. 

this problem with Mr. Wade? 

A. I'm sure I did. I can't say specifically when--but I'm 

sure this was discussed with Mr. Wade. 

Q. ·And Mr. Lindsay? 

A. I wouldn't say Mr. Lindsay. I usually work with the 

supervisor, and he takes care of the other people. 

Q. What is the effect, if you please, of test borings; .anq 

how conclusive are test borings in checking a septic 

system after it has been covered? 

A. Well, the point is, if you are trying to check a system 

to see_ if it's leaking, for example, and you do. test 

borings, and you happen to bore where the leak is, you 

would find it. If you bore where it is not leaking, you 

won't find it. The evidence you get from this can't 

be.conclusive, unless you hit the leaky water. 

Q. · Then a periodic test boring, as a rule, would you state--

are or are not· conclusive? 

A. .They certainly aren't conclusive. 

Q. .Well, then; what must be done to check a syste~? 

A. The only way that a system that you suspect of leaking, 

or malfunctioning, when you've got back-up in the house, 

w~uld be to dig up the pipe that connects the house to 

the septic tank, and to examine the pipe to see if the 

pipe i's ruptured. 

1.06 

If there is a leak anywhere along this 

eou.rl ~rlln.q Service 
3 2 G AAHAM STREeT 
HAAAISDNBUAII, VIRGINIA 2:180\ 



DIRECT - TENNEY 181. 

1. pipe--even at the septic tank--and it is getting back intl 

2. the house again, the water usually will run back down the 

3. ditch that was dug to lay the pipe in, underneath the 

4.· pipe. So if you· can get and expose the under part of thi~ 

5. pipe at the house, and there is no water present, and 

6. no sign of leakage, then it would be fairly conclusive, 

7. I think--almost a hundred percent conclusive--that it 

8. would not be ... that the water would not ~e coming 

9. into the house from pipe leakage. 

10. Q. So you have to dig the pipe up? 

11. A. Yeah. 

12. Q. You have to expose it? 

13. A. Yes. 

14. Q. What about slow toilets? What's that an indication of? 

15. A. Oh,· any number of things. 

16. Q. Among other things? 

17. A. Well, I mean, of course, when you have a toilet that 

18. doesn't function properly, there are so many things that 

19. can cause it--all the way from not_having sufficient 

20. water in the tank at the back of the toilet to being 

21. stopped up in the house, to a stoppage anywhere along 

22. _the pipe, a broken pipe, to a filled septic tank or a 

23. flooded drain field.and septic tank--anything that 

24. obstructs the flow of water. 
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DIRECT - TENNEY 182. 

Q. Am I correct then--or tell me whether I am . . . Would 

it be, Doctor, or would it not be·, a condition that would 

cause you to have some suspicion, perhaps, about a septic 

system? 

A. Oh, I think that's one of the things you have to rule 

out. 

Q. All right. Now, after the system is initially laid, as 

the lines are dug, and the tank is set, and all this--

when does the inspection take place? 

A. The inspection takes place after the system has been 

completed; and then the sanitarian goes out and shoots 

the lines, to be sure they have the prope~ amount of 

fall. in them, which is a very critical thing--to look 

to see that the proper amount of t~le a~d gravel is in 

the ditches, and that it has been constructed in ~ccordance 

with the permit. And when everything is constructed, and 

he can see that this is put in according to the pe~it,_ 

the system is then approved, and the app~oval slip is 

filled. out.and the system i~ completed. 

·Q. And does ·the inspector have the permit when he is 

checking the system? 

A. -Yes. 

Q. He is aware of· the fact, then, ·that the permit does not 

provide for a garbage disposal? 

1.08 
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DIRECT - TENNEY 183 

1. A. Yes. 

2 .. Q. After that ins·pection is made, is it after that that the 

3. · lines are covered? 

A. Yes. 

5 •. 

6. 

Q. And by covering the lines, or subsequent, what events 

can occur that could cause problems in the system, that 

7. weren't apparent at the t~e of the inspection? 

8 • A. Well, of course, again, when you cover· the system after-

9. wards, you can have anything from tilting the distribu-. . 

10. tion box, which is probably the most common .thing to 

11. have happen when you have a malfunction .. 

12. Q. Tilting? 

13. A.· Tilting the distribution box. 

14. Q. It's a form of settling? 

15. A. Well, no. If you run over it with a piece of ~achinery, 

16. and cause the box--which is supposed to be perfectly 

17. level, so that the·water is distributed-equally to each 

18. one of the lj_nes--if you tilt that box,· then all the 

19. water will be shunted to one line instead .of to each 

20. one of them equally; and usually the system malfunctions 

21. fairly soon afterwards. Other things you can ... 

22. Q. And you say that can be caused by a piece of equipment, 

23. such as a piece of. equipment used to fill the lines? 

24. A. To fill it--yes. 

1.09 
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DIRECT - TENNEY 184. 

1. Q. To fill the lines with dirt. 

2. A. Right. They are supposed to be careful and not do that, 

3. but it can happen. 

4. Q. All right. G.o ahead. 

5. A. And then you can, of course, crush any pipe. You can 

6. crush the pipe coming out of the house; the house can 

7. settle slightly, .and when you've got a cast-iron pipe 

8. coming from the house, there's no give in this pipe to 

9. amount to anything. And if the house settles a half an 

10. inch, it usually breaks the pipe. This.happens from 

11. time to time. There are just so many things that can 

12. happen, it's just hard to list them all. There are just, 

13. .you know ... sometimes they use plastic pipe. I think· 

14. this called for cast iron. 

15. Q. What about a Roto-Rooter? 

16. A. Well, of course, the biggest problem with a piece of 

17. 

18. 

19. . Q. 

20. A. 

21. 

22. 

23. 

24. 

machinery like this is, it breaks the "T" off in the 

septic tank. 

It breaks_what? 

'It breaks the "T." off, in the septic tank, if they 

are~'t careful. And if you do that, then you will. have 

.a malfunction because the sewerage that comes into the 

septic tan~ comes in through-a "T" which introduces the 

sewerage about eighteen inches under the surface of the 

1.10 
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DIRECT ·- TEl.'fNEY 185. 

1. water in the septic tank. And the floating material in 

2. the septic tank is floating up a.t the inlet level, which 

3. is eighteen inches above, you know, the "T", the bottom 

4. of the "T". So that if the "T" breaks off, then the 

5. solids can enter the line that co~es in, and cause a 

6 . stoppage that way. And it can interfere with the proper 

1. operation of the septic tank. There are so many things. 

8. 

9. 

10. 

11. 

. 12. 

13. 

Q. Then the only way to ascertain this is what? 

A. Dig it up and look at it. 

Q. Did it up and look at it? 

A. Right. 

Q. Did you make that known to Mr. French? 

A. I told ... yes, this was told to him on the telephone, 

14~ verbally. And, also, I wrote a letter that I was requested 

15. to write to a Mr. Lee Hickok. This was December first, 

16. l975. And then I tried to explain to him.in that letter 

17. that it was necessary--that, if I was . . . they asked 

18. me to come and look at it. And I said, "There's no 

19. point in me going out and looking at the thing, ~less 

20. you can expose these pipes, and I can look and see whether 

21. there is damage to them; and then I can make a judgment." 

22. And I wrote him a letter, and informed them of this, and 

23. told them as soon as they exposed the pipes I would be 

24. happy to come out and· look at it. I think I have a copy 

.. eourl ~~rlbuJ Service 
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DIRECT - TENNEY 186. 

of that with me here. 

MR. ALLEN: Your witness. 

Cross Examination by Mr. Thomas: 

Q. Dr. Tenney, for my sake and for the jury's sake, we've 

had some witnesses, and I've gotten confused a little 

bit. We're talking about a septic system, and we've 

also had a plumbing inspector for Augusta County to 

look at it. Now, the septic system--am I correct when 

I state that the septic system is that part of the systeiil 

from the house outward? 

A. . Right • Right . 

Q. So that a problem from the house, the edge of the house, 

in, ·is a plumbing situation? 

A. Technically, right. 

Q. All right. Now, when you stated that the dra~n field as 

dug was made not for anything such as a garbage d.isposal, 

you got that information by looking at this--is this 

correct? (Defendants' Exhibit Number Six.) 

A.. Yes'· that's correct. 

Q. Dr. Tenney, in .the area where it speaks of garbage dis-

posal system, is that area headed with things that the 

owner may do and may not do, or that he desires at that 

time to do? 
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CROSS . - TENNEY 187. 

1. A. This indicates that the system is approved for a house 

2. without a garbage disposal. 

3. Q. Now, this does, itself? 

4. A. Right. 

5. Q .. If I may ask you, does this state--where it says garbage 

6. disposal unit, yes or no--does that ~hole heading of 

7. that paragraph, it says: Owner desires to ... and 

8. then various other things? 

9. A. Are you talking about . Okay--owner desires to . . . 

10. right. In other words, we ask the owner, "What are you 

11. going :to put in this house?" And then we'll design a 

. 12. system to take care of what they tell us they are going 

13. to have in the house. 

14. Q. All right. Now I will show you the Record of Inspection, 

15. Sewage·Disposal System. (Defendants' Exhibit Number 

16. Five.) ·And I will ask you, Dr. Tenney, whether or not 

17. you have anything there which denies the owner the right 

18. to put a garbage disposal system on that particular thing, 

19. with the measurements as it is set up, and set ·forth 

20. there? Now, you have the size of the box, etcetera? 

21. A. Right. Yes. In other wo~ds, I guess the easiest way fo% 

22. me to explain this is that when somebody comes to us and 

23. asks for a permit for a house, to install a sewage disposal 

24. system, we ask them, "What· do you intend to do in this 
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CROSS - TENNEY 188. 

1. house," you see; and they say . We '11 say, "Are you 

2. going to have a garbage disposal?" And they'll say, 

3. ''No, there's no garbage disposal." So we design a 

4. sewage disposal system for a house without a garbage 

5. disposal ~ystem. And this house . . . and that is on the 

6. permit, the permit. And the permit says that there is 

7. to be no sewage disposal system with a garbage disposal 

8. on it attached to this house. The inspection then only 

9. looks to a dwelling without a garbage disposal. So it 

10. is approving a system as it was . as the owner told 

11. us he planned to install it. And this is what he got--

· 12. a sewage disposal system for a house without a garbage 

13. disposal. If he put a garbage disposal on it, he would 

14.. have had a different system than he has without one. It 

15. would have cost him more. · 

16. Q •. Well, let's get down .to. what I'm trying to get at, Dr. 

17. Tenney. Now, you have on the pink slip the location, 

18. the soil condition; and the fact that an iron house sewex 

19. line was used; the size, etcetera, of the septic tank, and 

20. distribution box; the subsurface absorption field, and 

21. the surface drainage. Now, if Mr. Nuchols had known he 

22. had wanted a disposal in the outset, would he have had to 

23. change the type of septic tank, etcetera? 

24. A. Yes. 
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CROSS - TENNEY 189. 

Q. What would he have had to do? 

A. This, I would say, to get the.specifics of what he'd have 

to do, you'll have to ask the sanitarian that issues the 

permit. He would have to . and it would depend on 

that sanitarian '·s ·evaluation of the soil conditions, and 

the . • • And s·ince I don't have all the data, I can'. t 

tell you how much additional drain field, and how much 

of a larger septic tank you would have to have. But in 

order to accommodate a garbage disposal unit, and a 

sep·tic·· tank and drain field, you have to have considerabl~ 

more drain field and considerably larger septic tank. 

So, I mean, it's impossible to ... 

Q. You are sure of that? 

A.· Yes. 

Q. .All right. Then can you tell •.. Are you aware of the 

fact that Mr. Lindsay.--is he the sanitarian·? 

A. Yes, sir. 

Q. Are you aware of the fact that he, armed ~ith the infor-

mation.that·you have there, made not one, but two, visit~ 

to this home for inspection purposes; and that Mr. Wade 

was with him--does he work with you? 

A. Yes. 

Q. And that these men inspected ··the house and reported on 

the house?. 
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CROSS - TENNEY 190. 

1. A~ Right. 

2. Q. And did they say that this septic system wasn·• t proper 

3. for what was in the house? 

4. A. lale11, you know~ they didn.' t say anything to me about it 

5. being not proper for what was in the house. 

6. Q. Well, as the sanitarian, would you not have heard, if 

7. there was something going on? 

8. MR. ALLEN: I think that's a speculative 

9. question. 

10. Q. Well, Dr. Tenney, aren't these people supposed to report 

11. 

. 12. 

to you. if they find errors and omissions, and things 

such.as that? 

13. A. No, honestly--not really. They . wh.at they're 

14. supposed to do is to take care of the problem. And if 

15. they have.difficulty getting a problem solved, then it 

16. comes to me. 

17. Q. So they take care of the problem? 

18. A. Yes. 

19. Q~ All righ~. 'Now, let's get down to b~ass tacks, Dr. 

20. Tenney. Have you ever seen this house, or the septic 

21. tank, or the field--or anything about it? 

22, A. This house 'l No , sir. 

23. Q. Have you ever been asked to go out there? 

24. A. Yes, sir. 
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CROSS - TENNEY 191. 

Q. And you did not? 

A. No, sir. 

Q. Now, you wrote a letter on December 1? 

A. Yes, sir. 

Q. And in that letter you said that you don't know what 

caused the system not to function? 

A. That's right. 

Q. Do you know whether it was.functioning or not? 

A. No, sir. 

Q. Well, how did you write about a system that wasn't 

functioning if you didn't know whether it was or not? 

A. Somebody told me of a situation that existed. I did not 

observe it myself. They told me what was occurring, and 

asked me what could cause it--and wanted me to .come and 

look to see what was causing it. And I said, '~There is 

no point in my looking unless you do certain things, and 

then I'll be glad to come out there and look, and I can 

give you some. opinion that means something." Because.the'te 

are so many·things that can cause this, you can't tell . 

by just looking at the outside.. You have to see what's 

really going on. 

Q. Now, who told you, in written form . . . you have that 

there, do you not, Dr. Tenney? 

A. I have the ·. . • I have. here the letter from . . . Well, 
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CROSS .:... ·tENNEY 192. 

1~ I received .a letter from a Mr. Hickok, asking me, 

2. apparently. I don't have that letter with me; but I 

3. have my letter, which indicates that I was answering a 

4. letter from him. 

5. Q. Do you know who Mr. Hickok was, or did you . . . 

6. A. Somebody told me to.day that he was a lawyer for th~se. 

7. people that owned the house. 

8. Q. So you got a letter from a lawyer of the people who 

9. owned the house, or the Frenches? 

10. A. Well, I understood it was the people that owned the 

11. ·house. I really don't know. 

· 12. q. You got a letter from a Mr. Hickok, who wrote to you, 

13. who was· a lawyer, and he told you what was wrong with the 

14. house; and you told him what you thought might be the 

15. ~nswer.as to.what was wrong with it? 

16. A. Well, I had re~eived some telephone communications from 

17~ people about the house, explaining what the problem was. 

18. And I received a letter from the attorney, asking me--

19. I don'~. remember exac.~ly what he asked me, because I 

20. don't have that letter. But I know that in answer to his 

21. letter, I wrote a letter spelling out the conditions 

22. under which I would be willing to look at this and make 

23. a judgment. 

24. Q. Did you talk to Mr.· French? 
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CROSS - TENNEY 193. 

1. A. I ·believe I did. 

2. Q. Did Mr. French tell you that Mr. Hickok was his lawyer? 

3. A. He may have. 

4. Q. Did Mr. French also tell you that the septic tank was 

5. five or six feet down in the ground? 

6. A. That--yes, sir, I was told that. 

7. Q. You are aware of the fact that Mr. Lindsay went down the%e 

8. and dug it up, and it was twenty-nine or thirty inches? 

9. A. I wasn't aware of that. 

10. Q. But you went on and explained how that could have been 

11. one of. the problems, too, didn't you? 

12. A. In this letter, yes, sir. But if the system was five or 

13. six feet in the ground, it could have been one of the 

14. problems, yes. 

15. Q. Did you ever check and go over with Mr. Lindsay and Mr. 

16. Wade ~he fact that they had been out to the hoqse, and 

17. actually seen it? 

18. A. I talked to them about the fact that they had gone to 

19. t~e property and looked at it, and that's why I said 

20. there was no point in my going, because there was nothin~ 

21. to.be seen. 

22. Q. Did they report to you that there was anything wrong wit~ 

23. this septic system? 

24~ A. I can't answer that specifically. I don't recall whethei 

eourl ~rllmJ s~flllce 
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CROSS - TENNEY •194. 

1. they told me there was or was .not something wrong with t 

2. system. 

3. Q. Well, wasn't your curiosity peaked just a little bit? 

4. You had written a letter, and·you had talked to these 

5. men • • • 

6. 

7. 

8. 

9. 

10 .. 

11. 

. 12. 

MR. ALLEN: 

COURT: 

That's an argumentative question. 

It's pointless, in the record, and 

Mr. Wade is in evidence, of his 

inspection. 

Well, this is cross examination; an 

cross examination, as you gentlemen 

recognize, is broad . 

13.· Q. Do you have anything in your records, or to your 

14. knowledge, Dr. Tenney, which in any way, shape, or form 

15. givea·you any ability to say that the septic tank is 

16. not proper? 

17. A. No, I can't. 

18. Q. That's all. 

19. 

20. 

21. 

22 • 

. 23. 

24. 

COURT:· 

1.20 

Your Honor, without the· 

reporter,. one 
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DIRECT - WISEMAN 195. 

1. WITNESS - FRANK WISEMAN 

2. Direct Examination by Mr. Allen: 

3. Q. You are Frank Wiseman? 

4. A. Yes, sir. 

5. Q. And where do you live, Mr. Wiseman? 

6. A. I live in Rockingham County, just across the line, about 

1. a quarter of a mile in Rockingham County, on Route 11. 

8. Q. And your employment? 

9. A. Rig~t now I'm employed at AMP, Incorporated, in Weyers 

10. Cave. 

11. Q. And do you have any other, moonlighting,· employment? 

. 12. A. Well, I have in the past. I've built houses, and put in 

13. plumbing, and various remodeling, and things like this. 

14. Q. Are you familiar with a house on Route 612, formerly· 

15. owned by a man by the name of Mcintosh? 

16. A. Yes, I am. 
17. Q. Can you_te11 me whether or not you've done any work on 

18. .the septic sys~em at this house? 

19. A. I run a snake thro~gh the drain, to try ~o ~pen it up. 

20.. Q. And for whom? 

21. A. Mcintosh. 

22. Q. And on 'how many occasions? 

23. A. Twice, that I can remember of. 

24. Q. And have you been back to the house since that time? 
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DIRECT - WISEMAN 196. 

1. A. No, sir--not since he moved away. 

2. Q. This would be a snake? That's a different thing from 

3.. a Roto-Rooter, isn't it? 

4. A. Yes. It's the same type of thing, only it's not electric--

5. it's just one you run through by hand. 

6. Q. You run it through by hand? 

7. A. Yes. 

8 .. · Q. And he was having difficulty, and you assisted him, I 

9. believe? 

10. A. Yes, sir. 

11. MR. THOMAS: Your Honor, that's a statement from 

12. Mr .• Allen, and not from Mr. Wiseman. 

13. COURT: Yes,. Mr. Allen, it's . . ·. 

14. Q. l-Iell, tell me, why did you run the snake through it? 

15. A. B.ecause he was having trouble with his system draining· 

16. from his house. 

17. Q. Do YOU: know the nature.· of the trouble he was having? 

18. A. Not for sure. The only thing I did.was to run the snake 

19. . through it and ope:n it; up,· and then it drained okay, :t 

20. suppose. I ·never did hear any more from him, anyway, 

21. ·after that. 

22. Q. That's all. 

23. MR. ALLEN: 

24. 
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·CROSS WISEMAN 

1. Mr. Thomas: 

2. Q. 

3. A. But I 

4. . . because time 

5. 

6. 

7. Q. 

8. 

9. WITNESS - JON M. FRENCH, recalled 

10. · Direct Examination by Mr. Allen: 

11. 

12. 

13. 

14 .. 

15. 

16. 

17. 

18. 

19. 

20 .. 

21. 

·22. 

23. 

24. 

Q. Now,~· French, to save time, if I may, I' think we've 

already been over the Well, I'd like to ask you 

again to g~ over your fir~t visit to this house, please, 

and I believe you stated that was on Wednesday? 

A. .Yes. Well, Wednesday, we met at the Fishersville ·school, . 

and took Mrs. Byrd's .car--Jean Byrd's car--to the house, 

Mr. and Mrs. Armentrout's. On the-way to the house, I 

asked the normal questions, that I had read about what 

. to ask, _in these books that I had been reading·. 

Q. About what time·was it when you arrived at the house? 

A. Oh, between· ~ix and six-thir-ty. It wasn't quite dark. 

Q. And·this contract is dated October tenth. Can you tell 

me approxima'tely_how ~uch preceding that·time it was? 

A. I beg your.pardon? 
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DIRECT - r.m. FRENCH 198. 

Q. The contract was dated October the tenth, that's in the 

evidence here--can you tell me 

A. Well, from the time we went to see the house . . . We 

went to see the house on Wednesday; made our offer on 

Thursday; Friday, returned the contract to 'em; and 

Saturday, signed it . 

Q.. All right. So this would have been about the sixth, or 

seventh of October? 

A. That·we went to see the house? 

Q. Yes, sir. 

A. Yes. 

Q. At that point,' what, if anything, did you smell or 

detect inside the house~ 

A. At the time we went to visit the house with Mrs. Byrd, 

we noticed nothing exc~pt there was a cooking odor; and, 

again, as I explained before, when we stepped insicle--.'t'le 

~ad· our youngest son with us, and he made some comment 

about it, ~nd we reprimanded him. about making ... that 

it was impolite to make ~ comment like that. And -so at 

that point, Mrs. Armentrout apologized for the cooking 

odor that was in the house. 

Q. How many children do you have? 

A. I have three. 

Q. And this is one of your· youngsters--or, two of your 
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DIRECT - MR. FRENCH 199. 

1. youngsters here? And you have a third youngster? 

2. A. Yes, sir; he's in school. He's six years old. 

3. Q. And tell the Court whether or not he has any physica~ 

4. problems. 

5. A. He has bronchial asthma. And he's allergic, and he 

6. develops all.ergies as fast as they can make these 

7. inoculations to offset them, or to desensitize him. 

8. Q. All right. Now, on this particular house, you entered 

9. into the contract, I believe it's in the evidence, on 

10. Saturday, receiving your copy, or signing it, quite late 

11. at nig~t? 

. 12. A. Yes. It was about a quarter to eleven, as a matter of 

13. fact, when Mr. Painter stopped by. 

14. Q. And you pa:Ld how much as a ·binder on your contract? 

15. A. Well, we didn't have anything to pay at that time. We 

16. had some money that we had saved, but it was in Harris~ 

17. burg, Pennsylvani.a. We had been transferred down here 

:LB. by Virginia Electric and Power Company. And. I told Mr. 
I 

i 

L9. Painter tha·t I'd have to wait until this money came. 
i 

~0. But he said it couldn't wait, because the Armentrouts 

21. were hedging and there was a good chance they might back 

22. out on the contract, and ·we ought to sign as soon as 

23. possible. And so we had--on the fifteenth, which was 

24. the following Wednesday, I was due to be·paid; we get 
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DIRECT - HR. FRENCH 200·. 

1. paid on the fifteenth and the thirtieth--and we had 

2. assigned on our budget a hundred dollars ($100.00) for 

3. the car payment. But instead of making the car payment, 

4. we postponed it to my wife's pay, and gave him a hundred 

5. dollars, a check, postdated. 

6. Q. And your wi~e's employment is where? 

7. A. ·At King's Daughters' Hospital, in the Operating Room, 

8. a Registered Nurse. 

9.· Q. Now, then, when was it that you first ... You went 

10. back to the house, it's in evidence, with a man by the 

11. name of C. D,. Allen; isn't that correct? 

12. A. Yes, sir; that's correct. 

13. ·Q. On that occasion, what, if anything, did you detect inso-

14. far as an odor? 

15. A. Again, there was no odor. detectable. I mean, it was a 

16. warm day, and we were in shirt sleeves, I remember--it 

17. was almost like Spring out. That's what ... he made 
. . 

18. · some comment to me on leaving the house, he said, "Isn' t 

19. · it awfully strange that they had a fireplace going in the 

20. rec room." 

Q. This was Mr. Allen, who made the comment? 

22. A. Yeah. 

23. Q. And was there a fire burning in the rec room? 

24. A. Oh, yes. 
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DIRECT - MR. FRENCH 201. 

Q. Any place else in the house? 

A. No. Not this time. The first time we went--the first 

time we visited the house, there was one downstairs and 

o~e upstairs. 

Q. All. right. Then you actually were able to . . . the hous~ 

was vacated, anq the keys were given to you, when? 

A. Let's see--! think, to the best of my recollection, it 
·~ 

was the first par~ of November. Somewhere around the 

·fifth ... !·think somewhere around the sixth, we picked 

up--or, my wife picked up the keys. 

Q. All right, then, when you went to the house, what did 

you . what was the first thing you noticed? 

A. There was only one thing·there to notice. I honestly 

don't see how we missed it the. first time around;' I 

honestly don't~ Of course, like the house had.been 

closed up for a day. We drove in the back, and pulled 

into the carport, and came in through the utiiity·. room. 

And when we opened the door to that rec room, oh, gosh-·-

that odor hit us, and . Maybe the best way to 

describe this--have you ever stopped . have you.ever 

been out driving around and stopped in an old gas statior, 

and went to use the toilets, and the toilets weren't 

any too clean? That's what it smelled like. 

Q. All right. Then what did you undertake to do for the ne~t 
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DIRECT - MR. FRENCH 202. 

1. ten days or so? 

2. A. My wife wanted . . . My wife wanted to call the Armen-

3. trouts, she wanted to call the realtor, she wanted to 

4. call everybody but the infantry, to come out ·and get a 

5. look at this, you know, and find out ~hat was going on. 

6. And I told her the people,· we had asked them whether 

7. there was any problem with the toilets and the septic 

8. system, and they said there wasn't. 

9. Q. That was the Armentrouts? 

10. A. That's correct. 

11. Q. And this was prior to entering into the contract? 

· 12. A. Yes, sir. 

13. Q. All right. Go ahead. 

14. A. And·I said· these people.were family people, like us, 

15~ and there was no reas.on, really, to distrust them. The 

16. odor--whatever it was--I don't.know; I thought for a 

17. minute maybe the kids, that they had a child that 

18. relieved theirself on the rug; or maybe the previous 

.19. owner did. So 

20. Q. Well, what did you do? Tell the Court whether·or not 

21. you got. ~n contact with Mr. Armentrout after you found 

22. this odor? 

23. A. Well, I did. We made several attempts to clean it. 

24. Q. In what fashion? 
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A. I beg your pardon? 

Q. How? 

A. Well, we came back the following night with these two 

real big cans of spray foam--this foam that you spray on 

the carpet. While my wife·was upstairs cleaning the 

rest of the house, I was downstairs . . :. I put on these 

rubber gloves, and got down and worked this stuff into 

the pile, and did the rugs all through the family room 

there. And this was to no avail. We came back the next 

day and vacuumed it again and that wasn't any good; so 

I sprayed ... I didn't spray foam it again; I did that 

once, that time. We sprayed Lysol all around the house, 

before we left that night. We came back the next day, 

and the odor was still undiminished. And it was just 

as bad as ever. Talking to some friends about the 

problem, they suggested we bring--get a.box ·of lime, and 

put it in the room, that this has. a way of absorbing 

·odor. So we did that. And my wife says, "Well, just 

·wait un~il I finish scrubbing down all the walls, and 

washing all the windows, and everything that has to settle 

to the ·floor, then let it settle to the floor, and then 

in one cle~ning operation you can come up, you know, and 

do all th:e rugs, and ge,t it all up." So I .told her I 

couldn't wait--! had to get that up then. It was getting 
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1. bad, and we wouldn't allow the youngest child in that 
I 

2. room any longer. As a matter of fact, any time we 

3. could, we let them stay outside. So I rented one . 

4. Q. For what reason? Why? 

5. A. Well, his allergy., it was irritating him. 

6. Q. All right. Go ahead. 

7. A. And we--I got the Spray-N-Vac, and I sprayed all the 

8. carpets. The house is fully carpeted, I think, except ' . 

9. the two bedrooms and the kitchen. 

10. Q. How many bedrooms are in the house? 

11. A. There ~re four bedrooms in the house. 

12. Q. And the Spray-N-Vac--is that· a vacuum spray cleaning 

13. type of thing? 

14. A. Yeah, it's ... 

15. Q. .Do you rent this, or not? · 

'16. A. Yes, I rented it. 

17. Q. All right. Go ahead. 

18. A. It's supposed to be pretty effective. It 'shoots out 

19. a r~al fine jet, ·and then comes along .and vacuums the 

20. j e.t itself up,· you know.· 

21. Q. All right. 

22. A. And I used that, and that's when I determined . . . that • s 

23. when I· . . .. You fill one chamber full of water and ·thi:: 

.24. detergent, and it in ·turn is pushed down onto the carpet, 
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1. is then vac.uumed up, and put into the dirty water 

· 2. compartment. Well, this is when I found out that the 

3. floo~ drain in the uti~ity room had been stopped up. 

4. Because I took this . . .. 

5. Q. By "had been stopped up," what do you mean? 

6. A. Well, it wouldn't take water. 

7. Q. All right. 

· 8. A. I went over to the drain, and dumped this canister of 

9. old water down it, and it· came back over my feet. There 

10. remained--! think there were six other canisters I had 

11. to dump; and I had to dump them out on the driveway, 

12. because this stuff wa~ sitting in the floor. It was 

13. going down very, very slowly. But I think by the time 

14. I quit, at three o'clock the next morning, it . But, 

15. at any rate, we came back .... I turned the·heat ~p in 

16. .the house, to dry everything out real good; and we 

17. allow.ed the whole house--actually, by the time we got 

18. .over.there, it ~as about·thirty-six hours of drying time . 
. , 

19. And it was still bad. 

20. Q. Any noticeable· improvement? 

21. A. Not much. There might have been a little bit of impr9ve-

22. ment on it, but 

23. Q. All right. Then what did you do? 

24. A. Well, the . . . oh, we sprayed Lysol again. And in the 
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1. meantime, we were doing other things around the house. 

2. Like, I put up pegboard in the utility room; and we had 

3. started to paint the ceiling in the upstairs, .because 

4., the·re were fly· specks on it,· and we were trying to cover 

5. it with paint. And my wife had put Con-Tact paper on all 

6. the shelves. And we had done some repairing to the 

7. ·drawers in the kitchen. And we had sprayed and closed 
. 

8. the downstairs. 

9. Well, my son and I came back the following night. 

10. And it was already 

11. Q. .Which son is that? Your youngest son? 

12. A. 1-ly. older son. He's sitting back there. 

13. Q. All right. 

14. A; We decided that we were going to come back and finish 

15. painting the ceiling. And when we walked in there, and 

16." that S~ray-N~Vac hadn't .done anything--and all these 

17.. sprayi~gs an~ cleanings we had done, which hadn't done 

18. anything to it.:.-I said, "Hike, I've got· to find out where· 

19. this is coming from, where. the source is." 

20. So we had prev~ously noted that the source was 

21. stronger in this one corner; and that's the picture .• I 

22. think, that was shown. And I reached down and pulled 

23. the ca~pet back; and when I saw that saturation in 

24. there, I said, "I don '.t know what's going on.·" And by 
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this time, also, the toilets had slowed down to the 

point where I told the kids no longer to use them--they 

looked like the next time you used them, they were going 

to start to go over.. So we stopped using those. 

And I noticed the Sqturation, and that, combined 

with the odor, ·and t~e stain in the corner, and the 

toilets--I decided to call Mr. Armentrout. So I got 

Mr. Armentrout on the telephone, and I asked him what 

the odor was in the utility room, or in the recreation 

room. And he replied, "What odor?" 

Q. What? 

A. "What odor?" 

Q. "What odor?" That was Mr. Armentrout? 

A. Yes, sir. 

Q. Go ahead. 

A.. And I said, "I know you smelled the ~dor in the room, 

because there was an Air Wick on the mantle when we 

walked in." And his reply to that was, "Oh, that odor." 

And he said, "Yes~ we'd noticed it." And then everything 

was quiet. I thought he•d elaborate on it, but he 

didn't. "What did you do," I asked him, or, "What is 

the odor from?" And he said he didn't know. And I said, 

"Well, I mean, didn't yo1:1 try and check.it or anything?" 

And he said th~t he ha.d vacuumed--not vacuumed, but 
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shampooed the carpets, also. And I asked him what he 

had found, if the shampooing seemed to help it. And he 

said that the shampooing seemed to help it for a little 

while, and then it would return and then go away, and 

then come--and be stronger at times than others. And 

I asked him had it ever occurred to him that this could 

be a septic tank problem, or a leakage? And he said 

that had occurred to him, that it could be, but that he 

had the system pumped and checked, and everything was 

okay--he had eliminated that. 

Q. Did he.s~y who pumped it? 

A. Oh, l; asked him who pumped it. And he couldn' t remember. 

Because I, in turn, was going to call the guy that 

pumped.it, right after I spoke to him, to see if maybe 

he could help me. But I didn't find out until much 

later, when I met with everyone at the house, later 

that month, who had pumped it. 

Q. All right. Now, it's in evidence there was a meeting on 

November the twenty-fifth. T~ll us about that, please. 

A •. Well, the events leading up to it, or strictly the 

·meeting? 

Q. Go ahead. 

A. Well,· this happened as a .direct result of a letter our 

attorney, Mr. Hickok, had sent to . . . it was addressed 
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1. to the Armentrouts. I don't know who received it; but 

2. the first indication that they had received a letter was 

3. when Mrs. Jean Byrd had called me, that night. And she 

4. told me that she had talked with my attorney, artd they 

5. had discussed this letter that we had written saying 

6. that we wouldn't be closing· as scheduled because we 

7. suspected a serious septic problem. And she said, "We 

8. want to work the thing out." And I said, "Beautiful." 

9. I mean, that's what we wanted, too. And it looked like 

10. we we~e going to get somewhere. And she said, "What we 

11. want Y9U to do is to meet tomorrow the man from Welty 

12. Cline at the house, show him your problem . . . " 

13. Q. Was that Mr. Beathe?. 

14. A. It turned out to be Mr .. Beathe. She said, "Show him 

15. your problem, tell him exactly what the situation is., 

·16. show him your evidence, and so forth, and then let him 

17. come back to us with a report." Well,· that sounded fine 

18. to me. But I asked her--I said, "Is it necessary at 

19. this time to have my. attorney there?" And she said, 

20. "No, t~at won't be necessary, because," she said, "none 

21. ·of us plan to be there." She said, ·"It'll be just you 

22. and the man from Welty Cline; and you two talk i~ over, 

23. and get things, you know, straightened out. And then 

24. he' 11 come pack to us with a "J:eport." 
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So I met the next morning with the man from Welty 

Cline, and it turned out to be Mr. Beathe. And we went 

inside, and I showed him the stain on the rug. And he 

smelled it. And he said it smelled, at that time, before 

anybody had come in, that it smelled like it could be 

septic tank--it could be sept~c tank leakage. And he 

also said· . . . I showed him the toilet, and by this 

time the toilets had begun flushing again. They wer~ 

still flushing a little sluggish, but they had begun 

flushing again~ They weren't like when Mr -~ C. T. Bradley 

saw them; they weren't that bad then. 

At any rate, he • . . 

Mr. Bradley had seen the toilets flushed prior to Mr. 

Beathe's November twenty-fifth . 

15. A. Mmm hmm. 

16. Q. Go ahead,· sir. 

17.. A. Okay. At any rate, he looked at the tank, and he looked. ~t 

18. the tanks behind the toilets. And he says that they have 

19. been altered, or ben~ down--the floats in. the tanks--i~ 

20. order that the tanks wouldn't fill up so much with water. 

21. Q.. What is the effect of that? 

. A. 22. That's what I asked him. ~nd he says, "Well," he says, 

23. "a lot of people do this, you know, when they have water 

24. ~lushing out onto the floors· frequently." He says, 
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1. "They'll do this so they don't get as much water, or 

2. hardly any at all, out on the floor--or sometimes none." 

3. And I asked him . . . I showed him the problem, and I 

4. showed him the saturation in the corner; and he said he 

5. had been here before. And I said, "Oh, you have?" And 

6. that's when I found ou~ that he was the man who pumped 

7. the system before, for Mr. Armentrout. And he said 

8. that the tank--and he was standing up--he says, "It's 

9. this deep." And that's where I come up with the figure 

10. on the tank depth--! was going strictly by what he said, 

11. becaus~ he was the one who'd dug down and dug it up. 

12. And ·I estimated, I'd s_ay, it was about five feet, accordi:ng, 

13. you know, to his height·. 

14. So at any rate, we--as we were coming out of the 

15. bathroom, we heard a car door slam, and Mr. Painter and 

16. Mrs. Byrd, and Charlie something-or-other . 

17. Q. Rimel?_ 

18. , A. Rimel. Right. And--_let's see--Mr. and·l·frs. Armentrout 

19. 

20. 

21. 

22.· 

23. 

24. 

came. They showed up at that time. At this time, Mrs. 

Byrd came in, and she wanted to see where the odor was 

coming from. And I pulled it back, and she smelled it, 

and she declared it pet odor, on the spot. She said, 

"It's definitely pet odor; no doubt about it." And she 

asked Mr. Beathe what he thought. 
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1. know." He says,."It smells awhole lot like septic, to 

2. me." She said, "But couldn't it also be pet odor?" And 

3. he said, "Ye~J:l, I guess . " 

4. MR. THOMAS: Your Honor, I've been trying to with• 

5. hold, just as long as 

6. MR. ALLEN: Mr. Beathe has testified. I think 

7. we'll take 

8. MR. THOMAS: But he has testified substantially 

9. different from Mr. Beathe; and I 

10. ·don't want it to continue. It's 

11. ·hearsay, anyway. 

. 12. MR. ALLEN: I don't think he testified differ-

13. ently; but we'll go ahead and testify 

14. to what Mr. French said, or what 

15. was stated to him. And, of course, 

16. this was stated in his presenc~. 

17. Q. Go ahead, sir. 

18. A. OJ:tay. At any _rate, Mrs. Byrd said, "All right;" and 

19. she appeared to be the only one there that really wanted 

20. to work out any problems at the time. She said, "A~l 

21. right, tell us, Mr. Beathe, what do we have to do to 

22. check out the system, once and for all, and clear the 

23. air, and get· it figured .out exactly what's wrong, is 

24. there is anything wrong, etcetera?" And he said, "There's 
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only one.way I know of; and that's to dig it up." 

Q. And then what? 

A. And then I said, "Okay; .let's dig it up." 

Q. Did you offer to pay for it, or not? 

A .. Yes, sir. 

Q. And then what? 

A. Well, I offered to pay for it. And Mr •.•• I think it . 

was Rimel--either Mr. Rimel, or Mr. Painter--said 

something to the effect that . . . Oh, I mentioned to 

pay for it. And I said, "Dr. Tenney has offered to come 

and look into the system when we uncover it. So, you 

know, there's our expert, you know; he'll be able to tell 

us one way or the other whether there's any problem. And 

he says one of the problems may be that the tank's too 

deep in the ground." And Mr. Rimel said, "Well, if the 

tank's too deep in the gro~d, it·sounds like ... · it. 

sounds like it's the Department of Health's problem ... 

And when I offered to pay for it, Mr. Painter said, 

"Mr. French, as ·far as I'm concerned, yo.u signed for 

this house, and you've got a problem." And I told him, 

"Well, Mr. Painter, maybe the Health Department has a 

problem, and maybe y'all have a problem--but. I don't." 

And r·said, "As far as I'm concerned, the discussion is 

over." And I said, "You'll have to speak to my attorney." 
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Q. Did anybody refuse the right to dig the line up from the 

house to the tank? 

A. Absolutely .. Mr. Painter did. 

MR. ALLEN: Your witness. 

Cross Examination by Mr. Thomas: 

Q. ~.French,· you say when you first met with Jean Byrd, 

you asked her all the questions the books had told you to 

ask? 

A. Probably not all of them--but all I could think of on the 

spot. 

Q. ·Did you ask her about plumbing and septic? 

A. When we entered the house 

Q. But did you ask her then? 

A. Did I what? 

Q .. Did you ask her about plumbing or.septic? 

A. I· ·asked Mr. Arment~out about the septic tank that night. 

Q •. Mr. F·rench, you realize you have testified once this 

morning? 

A. Yes, sir. 

Q. And you rea~ize that you testified, when you testified 

earlie~, that Mr .. Armentrout volunteered to you, when he 

was telling you all the things he had .done that were 

good for the house--he volunteered to you that he had 

~;- .... 
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1. had the septic tank drained? 

2. A. And that's where he stopped. 

3. Q. And did you continue it? 

4. A. Yes .. , I did. 

5. Q. · And what did you continue with? 

6. A. Since the hous~ was only three or four years old, and 

1. I was living in a house all that period of time and 

8. never had to have the septic tank pumped, it sounded 

9. fishy. So I asked him, "Why did you have the septic 

10. tank pumped?" And he said, at that time, that he had it 

11. pumped for his own satisfaction. And that he had it 

. 12. checked while he had it open, and everything ·checked 

13. good. That's how it was put. 

14. Q. Yo~ said in earlier testimony--you or Mr. Allen said--

15. that you checked with him about the toilets. Did you 

16. mention the word "toilet" to him? 

17. A. Mention the word "toilet" to whom? 

18. Q. ltlr. Armentrout. 

19. A. No. When he said the system was okay, I automatically 

20. assumed that that included the toilets. 

21. Q. Okay. So you. went in -on a particular night with Mrs. 

22. Byrd? 

23. A. Yes, sir. 

24. Q. When did you make your appointment to meet up with Mrs. 

r· 
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1. Byrd on Wednesday? 

2.- A. It was done . . . We always got the Staunton paper to 

3. read the real estate ads, because t~at was when they 

4. seemed to be full, on Sunday; so it was made that Sunday. 

5. Q. · Okay. Now, do you know how . . . You went there, and 

6. you say you smelled a cooking odor. 

7 A. Yes, sir . . 
8. Q. A s.trong cooking odor? 

9. A. Yes. Garlicky, or oniony, or I don't know. 

10. Q. But despite that, a few days later, you gave a post-

11. dated check for one hundred dollars to Mr. Painter? 

12. A. Right. 

·13. Q. Did you ever stop payment on that .check? 

14. A. No , I didn ' t • 

15. Q. This was the car payment? 

16. A. That's right. 

17. Q.· Did you ever ask Mr. Painter·for the check back? 

18. A. No, !.didn't .. There·was ... the main reason for that 

19. was when we came . . . The problem took quite a few days· 

20. to get ironed out. We didn't know whether they were 

21. going to dig up the system and allow us so much money fot 

22. it, or whether--how the whole situation was going to come 

23. out. We knew that there.was a problem there; we also 

24. knew.that we were sick and tired of the whole situation 
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by the time of . We had talked to a lawyer, and every-

thing else, and we were sick and tired of it. And we 

w~re ready to give up the hundred dollars to get out o.f 

the whole thing. 

Q. That's exactly right, Mr. French. You just wanted out, 

didn't you? 

A. Eventually, I had to. 

Q. Now, do you have--or are you prepared to offer--any proof 

that that system, that septic system, doesn't work? 

A. Right now? 

Q. ·Yes, s~r. 

A. I can't. 

Q. All right. Now, the only thing that you are here to 

tell this jury is, you don't think it works--or you th~n~ 

that there·' s a problem. Is that not· right? 

A. Well-, I know a 'little bit more than that. 

17 •. Q. Well, are you prepared to prove it? 

18. A. I don't know what you mean by "prove" it. I spoke wit:h 

19. · Mr. Mcintosh by phone. 

20. Q. Well, let me ask you this: Is there anything that 

21. preven~ed you from summonsing Mr. Mcintosh here? 

22. A. He lives out of state. I couldn't find his address. I 

23. sent. him a registered letter, in care of the Post Office 

24. in Loudon, Tennessee; and I called down there and asked 
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1. for his address, and they said they couldn't give it to 

2. me. And he returned my phone call. They had delivered 

3. the letter. 

4. Q. Did you ask him to come? 

5. A. I beg your pardon? 

- 6. Q. Did you ask him to come? 

7. . A. Yes, I did. 

8. Q. Did you offer to pay his expenses up here? 

9. A. No, I didn't. But he wouldn't come. You wouldn't 

io. . either, if you'd dumped a bad house on somebody else. 

11. Q. Did yo~ ... Is there anything here--did you tell Mr. 

12. Mcintosh any problem that he could have gotten into? 

13. A. Any problem? 

14. Q. ·What problem did Mr. Mcintosh have with this house? 

15. A. Well, he knew that there was one ... 

16. Q. ·All right--I don't want you to testify what 

17. MR. ALLEN·: You're asking. the questions. 

18. MR. THOMAS: I asked·him what problems Mr. Mcihtcsh 

19. had with the sale of the house, that 

20 . could have gotten.him in trouble. 
...._. 

21. COURT: But .you didn't give him a chance to 

22. answer it. 

23. MR. THOMAS: But 'l want him to be responsive to 

24. that question. In other words, he 
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said, "You wouldn't come back here 

either, if you'd dumped a bad 

house , " or some ~hing. And I'm 

saying it sounds as though Mr. 

Mcintosh could get into some legal 

difficulty by coming back here; and 

that's incorrect. 

a. Q. Or did you hint to him, or did he say he could get into 

9. some legal difficulty? 

10. A. I would have been happy to pay his expenses. I begged 

11. that man to come up here. As a matter of fact, he's the 

12.. one that gave me the name of the plumber, ~~r. Wiseman. 

13. I would have n·ever known it. But Mr. Mcintosh told me 

4 over the phone, he said, "You call .. Frank Wiseman; he 1 . 

15. helped me unstop the system a couple of -times." 

16. Q. Well, you can't testify as to what he said. 

17. MR. ALLEN: Well, you're asking the questions. 

18. MR. THOMAS: But he's not being responsive. 

19. Q. I'm asking you: Did Mr. Mcintosh tell you, or did you 

20. t'ell him, that he could get into legal difficulties if 

21. he returned here? 

22. A. No. 

23. Q. Yes or no? 

24. A. No •. 
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1. Q. Thank you. Now, you testified in response to what Mr. 

2. Allen said that you in particular asked Mr. Armentrout 

3. about problems with the toilets and septic system. Are 

4. you in error when you said that you asked him about 

5. toilets and the septic .system? 

6. A. I asked him about the septic system, which I assumed 

7. included the toilets. 

8. Q. ·All right.· And . . . 

9. A. I mean, you talk septic syst~m, I mean--legal-wise . . . 

10. I suppose, you know, like you said, I didn't know there 

11. was a ~egal definition for "septic system." But anything 

12. below that pot, to me, is septic system .. 

13. Q. All right. So. you never mentioned the word "toilets" 

14. to him? 

15. A.. No, I didn't. 

16. Q. Or '~plumbing?" 

17. A. No, I didn't. 

18. Q. All ~ight. Did he ever, in any way, interpose, or ~top 

19. you from coming in and checking any pa~~ of ~he house 

20. you wanted? 

21. A. No. 

22. Q. Did he, as a matter of fact, suggest that you come and 

23. check it? 

24. A. They said any time that ·we wanted to visit the .. house, we 
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1. should call the~ and they would allow us to come and 

2. visit. By the same token, we were told by Mr. Painter 

3. that if we didn't soon sign that contract, that these 

4. people were going to back out on the deal, and we'd 

5. have.no house at all. 

6. Q. That's right. So what I am getting at is that you- -there 

7. was no doubt in your mind that you could have had that 

8. house checked by anybody you wanted? 

9. A. Absolutely. 

10. Q. All right. Now, did you ... You say you tried to _clean 

11. the ru~? 

12. A. To clean the what? 

13. Q. The rug. 

14. A. Yes, I did clean the rug. 

15. Q. Wher~ there was a stain on it, and where it smelled? 

16. A. No, I cleaned the whole rug. 

17. Q. All right. 

18. A. Upstairs, and down. 

19. Q. And you say there was a stain on the rug, and you pulled 

20. back one corner of it; and _you got pictures of that 

21. corner? 

22. A. Right. Mmm hnun. That wasn't the only place that we 

23. had odor. We had one in the opposite corner, als.o. But 

24. it wasn't . this was the.: primary source of the odor·. 
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1. I didn't ... I only pulled up a sample corner. I didn't 

2. know what was going to come with this deal. I wasn't 

3. going to pull up the whole .rug. 

4. Q. Mr. French, do you mean to sit here and tell me today 

5. that·you had problems in two corners? 

6. A. I didn't say that. I said ·there was odor in the other 

7. corner. I don't know--I didn't pull the rug up in that 

8. corner to see whether it was saturated or not. There 

9. was an odor, and this was about a four by five foot 

10. triangle in this one corner. And I never did catch the 

11. ·end of that stain,· because it backed up underneath a 

' 12. heater that l-Ias sitting .. this little bar about this 

13. wide, ·that it had tapered down to a little bar about this 

14. wide--and it was backing up underneath the heater. Now, 

15. how far under there, I have no idea. 

16. Q. Okay. Well; let's get down to the :main odor. Now, you 

17. .had people out there smelling in one corner. 

18. . A. l1mm hmm. 

19. Q. You didn't have them smell but in one corner, did you? 

20. A. That was the obvious corner to pick, since this was the 

21. major source. 

22. Q. All right. Now, what corner of the house was that? If 

23. the house faces south 

24. A. If the house faces south 

•. 

1.48 

. . . . now, that's hard for me 
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1. to ... 

2. Q. Well,· if you're standing in the doorway of the house 

3. · tha~ you almost bought_ . 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 

21. 

22. 

23. 

24. 

A. Looking out? Or in? 

Q. · looking out, so that· you're looking south . . . 

A. Okay. 

Q. . would you tell the jury ~hich corner the main odor 

was in? 

A. Okay. Let's see--I've got to orient myself. See, if 

I'm looking out the door, looking south right? 

All right, then it was on my right-hand side; and that 

would be what? It wo_uld be east, I guess. No, wait a 

minute--it was west, looking outside. 

Q. Do you realize that everybody efse has described the 

corner where they smelled as being the southeast corner? 

A. I mean . . . You' ~e getting me all mixed up. I'm facing 

the door. If you're facing the ·front of this house, and 

here's the door ... 

Q. No, I mean--you just turn yourse~f around. You're 

standing in the doorway looking out at the septic system. 

A. Okay. I'm just·not ve~y good in front of people. It's 

.right in this corner right here--this corner, the lower 

corn~r here on the photograph. The main odor was here--

right down in here. 
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CROSS - MR. FRENCH 224. 

Q. All right. Now, the rec room extends this way? 

A. That's correct. You can see the end of it ri'ght here. 

Q. And that would be the southwest corner·, then? 

MR. ALLEN: Why can't you just use. the p-icture? 

I'm thoroughly confused on north 

and west and south and east now. 

A. I am, · too . 

MR. ALLEN:. I'd say the house faces west; he 

says it faces south. I don't really 

know. 

COURT: I don't know; and the jury doesn't 

know. I don't think anybody does. 

Can you take the pictures of the 

house, Mr. Thomas, and let him look 

at the pictures? 

Q. Mr. French, did you ascertain from Mr. Nuchols where the 

sewer pipe exits the house? 

A. Yes. As a matter of fact, I .put a cable locater on it, 

and found it myself. 

Q. Was that in a different corner from where the corner was 

that you-all had everybody smelling? 

A. Excuse me--.that was ~here it exited. It was ·. . . I 

just . 

Q. Just answer y~s or no, Mr. French. 
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1. MR. ALLEN: Well, let him answer the question. 

2. Q. I'm asking was it in a different corner--it's yes or no. 

3. A. It wasn't in the corner, where it went out. It never 

4. made the corner. It was . if you divided the utilit 

5. room in half, it went out on this half--but it also cut 

6. back across the center of the room. 

7. Q. What I am trying to get at is, where it exited was near 

8. one corner? 

9. A. That's correct. 

10. Q. That was a different corner from where the main smell 

11. was--is that correct? 

12. A. Well, as I said, it didn't go out at the corner; but it 

13.· was within, say, eight or nine feet of that corner. 

14. Q. And it was a substantial dis·tance between where the 

15. smell was and where the sewer pipe was; is that not 

16. right? 

17. A. Yeah, depending on what you mean by substantial. 

18. sir. Now, were you there when Mr. 

19. 

20. A. Which 

21. Q. Were you there 

22. A. No. I wasn't 

24. 

15~ 
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1. 
., , ·problems. -., 

2 • Q. And did you ever . . . All right, now, have you had any 

3. othe~ inspections of this septic system, that you know 

4. of? 

5. A. Have I had any 9ther inspections? 

6. Q. Yes, sir. 

7. A. They wouldn't let us inspect. I offered to, and they 

8. refused. I offered to pay for it. 

9 • Q. All right, now, short of digging it up, was there any 

10. other inspection made, by any other people? Did you have 

11. other exp~rts come look? 

· 12. A. liell, now, we had a builder, and the Health Department, 

13. and-- I ~ean, that's 

14. Q. All the people that came.in here today? 

15. A. Yes. 

16.. Q. Are there any that yo~ didn't have? 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

A. No, but there are a lot I wanted to get there--but they 

wouldn't let me. 

Q.· · Who wouldn't let you? 

A. Mr. Painter wouldn't let me. 

Q. Did Mr. Painter deny you the right to·dig it up, or 

have any more people look at it? 

A. ~e denied me the right. to dig it up, on that day when· 

that man was there to .dig it up .. 
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CROSS - MR.· FRENCH 230 

Q. What man was there· to dig it up? 

A. Mr. Beathe. 

Q. Was he . . . 

A. Mr. Beathe was ·willing, on that day, to dig it up. He 

gave me a price for it, right there. And he's talking 

forty or fifty dollars, and maybe two hours, to clear 

up a situation I've spent a fortune on. I don't under-

stand it. 

Q. Did you have any other people--other than Mr. Beathe, 

that day . . . 

A. That d~y? 

Q. Well, let's get right down to it, Mr. French--have you 

had other . Other than that, has anybody ever denied 

you--other than Mr. Painter that day--that said, "Do 

not dig this place up," or ·something. like that? 

A. Certainly. I offered twice after that, and I was denied. 

Q. Who to? 

A. Through the attorneys. 

Q. When? 

A. I don't know the exact dates. I don't have . . . 
Q. All right. Now, other than digging it up, have you had 

any other people out there? 

A. Not beside Wade--Mr. Wade, Mr. Lindsay, and.Mr~ C. T. 

Bradley; and all three recommended digging it up. · 
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1. Q. So is it fair, then, to state, in sum and substance, that 

2. you think there is something wrong with the septic system, 

3. and that eve~ybody that you have·checked with, no one 

4. has told you that there's anything_ wrong with it? 

5. A. Everybody . . . It's safe to say that I seriously and 

6. truly believe that there is a malfunction in ~hat system. 

7. The fact that it works now could have, or maybe was--I 

8. don't remember--explained by Dr. Tenney. These things 

9. have a way of clearing and re-occurring. Mr. Mcintosh 

10. told me over the telephone 

11. Q. I am not . . . You cannot say wh~t he said, Mr. French. 

12. .But I want you to answer my question,. please, sir--yes 

13. or no, ~as any expert that you have had or that anybody 

14. else has had out there told you for sure there is some-

15. thi~g wrong with that ~eptic system, or .do you just 

16. suspect something's wrong? 

17. A. I've had enough.suspicion, and there was enough evidence 

18. there to warrant going in and·checking further, and 

19. they wouldn't let me. 

20. Q. So you are h~re today on what you think; is that right? 

21. A. What I think, and the testimony you've heard. 

22. Q. All right. I'm just asking you . .. . 
23. A. ~t diff_erent times, these things have been unclogged. 

24. Q. You're here today on your strong suspicion; is that 
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1. correct? 

2. A. No, it's not correct. 

3. Q. Well, you're not here 

4. A. You're heard the testimony . 

5. Q. • because you can prove the septic tank is wrong, 

6. are you, Mr. French? 

7 • A. I beg your pardon? 

8. Q. You cannot prove there's anything wrong with the septic 

9. tank on ... 

10. A. They wouldn't let me prove it. 

11. 

. 12. 

13. 

14. 

15. 

16. 

17. 

18. 

MR. THOMAS: 

MR. ALLEN: 

CO.URT: 

MR. ALLEN: 

COURT: 

Your Honor, I'm trying to ask him 

today . 

I think he's answering the question. 

1 think it's a question of fact for 

the jury to determine, whether they 

found anything wrong. 

He's just arguing with the·witness. 

I don't think it's . 

19. Q. All right. Has anyone ever given you any reasons or 

20. told you that the septic system was at fault, or mal-

21. functioning? 

22. A. All right, let me put it this way. No one came out and 

23. said, "Here's the problem." They have said, "You have a 

24. problem, and it. should be checked." But no one has come 

155 Bourl "ReporllmJ Service 
32 GRAHAM STREET 

HARRIBONBURO, VIROINIA 33801 



1. 

2. 

3. 

4. 

5. 

- 6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14 . 

. 15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

CROSS - UR. FRENCH 233. 

out and said, "Definitely, this thing is defunct." 

What.else, besides Lysol, 

or two other unknown things did you put on he 

A. That's Spray foam, lime, and w~atev 

Vac was. etergent, with it. 

Q. Do you know, or anything has 

been done to that 

A. Since I left it? 

Q. 

A. I don't know o Of course, go over there 

either. I .mean, I 

Q. al.l. 

· WITNESS - HELEN FRENCH . 

Direct Examination by Mr. Allen: 

Q. · You are Helen French? 

A. Yes, that's righ~. · 

Q. And this is your husband? 

A. Yes. 

Q. And you have.three children? 

A. Yes, sir. 

Q. Your younges~ child has. bronchial asthma? 
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DIRECT - MRS . FRENCH 234. 

1. A. Yes, he does; he has--it's due to his allergies. 

2. Q. It's an allergic bronchial asthmatic condition? 

3. A. Right. Right. 

4. Q. And is he under medication? 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

. 12. 

13. 

14. 

15. 

A. Yes, most of the 

MR. THOMAS: 

MR. ALLEN: 

. Yes, sir. 

May it please the Co~rt, I object 

to this line of questioning, insofax 

as what we have gone over once 

before today. I mean, this is 

That's the last question. I have 

no more questions on that subject; 

'I'm through with that. I wanted to 

establish who her children were, 

her family--this is a family-owned 

house, . and . . . 

16. Q. How many bedrooms are .there in this house? 

17. A.. In the house that we wanted to buy? 

18. Q. Yes. 

19. A. It was four. 

20. Q. Tell the jury, please, your first visit to the home. 

21. A. Well, I won't go all the way into it--my husband covered 

22. it. We went into the home .. ~·Of course, driving over, 

23. I was very excited. I was going to, you know- -we looked 

24. at it; we did a· .couple of drive-bys before that. I 
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1. loved the home. It was going to be. our first. We had 

2. never owned a home before. And I had gotten out of 

3. nursing school, and we had saved up money to do this. 

4. so· all the way over, Jean Byrd kept telling us what a 

5. beautiful home it was; and, of course, the whole time I 

6. was just getting more and more excited. 

7. So all it was, well, when we came in, we came in by 

B. the front door. The first thing that happened, my son 

9. said·something about what stinks? You know--and I said, 

10. "Oh, be quiet; that's not very polite." That's all that 

11. hit us_ standing there--was just a strong cooking odor. 

12. And I don't know what it was. I couldn't testify to 

13. that. 

14. Q. Was this at supper time? 

15. A. It was ... we met with Jean Byrd at the Fishersville 

16. Elementary School, which was near the home we had been 

17. renting; and that was at six o'c~ock, that we had the 

18. appointment to meet her. So it was soon after that, I 

19. guess--depending on who eats supper at what time. 

20. And so we went in, and we said hello to everybody, ar.d 

21. this and that. And then we went downstairs. It was 

22. very .... I think there was only one small light on 

23. there. Mrs. Armentrout's older daughter was sitting on 

24. the floor like, and I think her boyfriend was there; and 
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1. they introduced me to him. And there wasn't much said. 

2. We didn't stay downstairs long. It was just ... the 

3. fireplace was roaring, and that's all you could smell--

4. was the food and the fireplace going upstairs in the 

5. living room and the fireplace roaring downstairs in the 

6. rec room. The total effect, to me--l mean, you know, 

7. like my husband testified, we had read ... well, not 

8. read--we skinnned through· books, three or four books, t.o 

9. see what to do when you look for a house. And fine; that's 

10. what we did, and that's what we tried to do when we 

11. looked at this house. But this is to buy a normal house, 

12. with nothing wrong with it, you know--a no-problem house, 

13. let's say, quote and unquote. 

14. Q. Did you.hear the discussion, or did you have a dis-

15. cussion with Mr .. Armentrout. 

16. A. No. But I was standing right there. Well, let ine 

17. finish. When we went up, you know--when we were down 

18. in the rec room, we just stayed there several minutes, 

19. just to say hello and look around and this .and that, 

20. quickly.· It was very dark--like there was just this 

21. one light on--and the fireplace was roaring. And that's 

22. it. Then they showed us the bathroom.and the two lower 

23. bedrooms. And then we.went right upstairs~ We didn't 

24. spend very much time down there at all; It was upstairs 
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1. that we stood and talked. 

2. And Mr. Armentrout and Jean Byrd did most of the 

3. talking that day. They were talking a lot between them-

4. selves. So my husband spoke with Mr. Armentrout--! was 

5. right there when he asked about the septic system. 

6. Because my ears perked up also, when he mentioned that 

7. he had it drained--because that's the first thing that 

8. came to my mind, and that's the first thing that came 

9. to Jon's mind. Why? You know, such a new house--why? 

10. But he said, "Everything's fine." So, again, you 

11. know--we don't ... we didn't have any reason to dis-

12. trust anybody. We were not like that--or we didn't used 

13. to be,· anyway. 

14. Like I said, then we just finished l~oking around 

15. upstairs, in the other two bedrooms and the bathroom; 

16. and, I don't know--and my husband di~n't bring this 

17. out, but that home .. ·. the pe~mit.was also meant for 

18. .a three-bedroom house, and this was a four-bedroom. I 

19. don't think he brought that out.· 

20. Anyway, that's all that happened. And we just drove 

21. back and talked about some things, and as to why . . . . 

22. Well, on the way over, she had mentioned that the reason 

23. he was moving out so quickly ·was because he had been 

24. given a transfer by Smith's Transfer, to Covington, and 

1.60 
6ourl "Reporllnq Servia 
32 GRAHAM STREET 

HARRISDNBURO, VIROINIA ZZBD1 



·-· 

......_. 

DIRECT - MRS. FRENCH 238. 

1. they had to move; and they kept reiterating the whole 

2. time we were there, they couldn't have really left their 

3. beautiful house, they just loved it, you know. That this 

4. was the only reason that they were moving, was because 

5. they were being transferred--being .forced to leave. So 

6. I accepted it. I di-dn't have any reason not to. What 

1. else could I do? I mean, you know, ·I loved the house. 

8. · I fell in love with it right away. 

9. Q. And then what? Go ahead, without being too repetitious. 

10. A. Well, I don't know . . . Anyway, basically that's it. 

11. Like I said, later . . . They also stated like we were 

12. .forcing them to move out. The only . . . All we ever 

13. asked the Armentrouts was, "When are you moving out?" 

14. so we could make plans at the bank about--because of 

15. the money, that if you close at the beginning of the 

16. month you, you know, you pay less interest and all this 

17. type of thing. I mean, we even refinanced the car, to 

18. get our closing costs on time. I mean, you know, like 

19. I said--we just .saved that year, we wanted·. a house, we 

20. refinanced the car, and we were ready. So, I mean, those 

21. things were becaus·e of the money situation, again, and . 

22. Let's see. When we got the keys, I picked them up--

23. I picked them up after work one afternoon. And I was 

24. talking to Mrs. Byrd for a· couple of minutes, and she 
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DIRECT -MRS. FRENCH 239. 

said, "You know, the real reason they're moving is 

because their children can't adjust to the area." Well, 

I just took it, again, you know--just like the first 

time. All right. Fine. If that's the real reason, 

·okay. 

And then ... I don't know. I'm on call a lot, and 

. between my kids • activities and stuff, we didn't get 

back till the next night. We walked into the utility 

room, and there was an odor. And then all of a sudden 

we ope~ed the door--there's a door between the utility 

room a~d going into the rec room, or family room, or 

whatever you want to call it--and that . . . it just 

practically knocked you over. You just stood there 

when you opened the door, and WHAM, you know. And Jon 

said, "Do you think they knew about the odor?" And I 

said, "Oh, I don • t know_." I said, "My god." And I. 

looked on the mantle and there was an Air Wick; and I 

said, "Hell, if that's there, they must have known ahout 

the odor." And I wanted him to call and. just find out 

right away. 

Q.. Do yo~ know where the sewer line exits from the house? 

A. Towards the one end of the house, but there's pipes 

leading . There's sewer pipes leading like from the 

utility room, and from the bedrooms--so they all join anc 
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1. 

2. 

3. 

4. 

5. 

- 6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

DIRECT - MRS. FRENCH 240. 

converge into one, and then go out·. So, I mean, we're--

like I said, when we've been in there, now, my husband 

kept concentrating on the problem with the odor the 

whole time. And I was washing walls and washing windows 

and just doing . . . you know,' just doing excitedly what 

I had. to do. And he kept cleaning down there--I mean, 

just all we did ... Let's see--we Lysoled just the 

air; we foam shampooed the rug . . . this type of thing 

that he talked about. We were just hoping to diminish. 

··the odor, you know. It just smelled like an outdoor 

toilet,. you know. And we didn't know exactly what--

exactly what the problem was. 

And then one night, like he's testified, he just 

couldn't take it any more. And he overturned the rug in 

that one corner. It's wall to wall carpeting, and we 

knew enough ... we read, you know, that if you destroy 

anything, you're liable for that, too. So; you know, 

he just pulled it up carefully, I mean, off the tacks--jtst 

that one. So when I was cleaning, there was ... well, 

we all smelled it, and we had a lot of people. But it 

was all along that one edge, and even in the child's 

bedroom there was a urine smell. But when he upturned 

that rug, and had me check it the n.ext day--I mean, pee 

is pee; and you don't have to be a nurse to know what 
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DIRECT - MRS. FRENCH 241. 

1. pee smells like. That's what it was. It was urine. And, 

2. it just--! mean, right then and there, I just got sick. 

3. . From then on, we contacted ... well, you know, 

4. he had already . 

5. Q. He has testified to what 

6. A. He had already called ~1r. Armentrout the night before, 

7. because I came the next day, and he showed me what he 

8. had found. And from then on, we had talked to a 1~wyer; 

9. and, like I said, he 

10. . Q. Well, you can't tell what he told you. 

11. 

12. 

13. 

14. 

15. 

16. 

A. 

Q. 

A. 

Okay. No, but I 

Your husband has 

after that, has 

Yes, I guess. 

MR. ALLEN: 

mean . . . 
testified basically 

he not? 

Your witness. 

i7. Cross Examination by Mr. Thomas: 

to what happened 

18. Q. l1rs. French, have you since bought a home? 

19. A. Yes, we have. 

20. Q. Did it cost substantially more than the one you didn't 

21. buy? 

22. A. It cost more .. 

23. Q. And you say when you-went in there o~e night and smelled 

24. this odor, you found ... you turned around·and saw the 
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CROSS - MRS. FRENCH 242. 

1. Air Wick on the mantle? 

2. A. Yes, sir. 

3. Q. And I believe that was when you and your husband were 

4. trying to clean up these things? 

·s. A. That was when we first walked in, period. lie. smelled 

6. the odor. 

7. Q. And that was when you came back, when? 

8. A. The next night. We got the·keys one afternoon, and the 

9. next night we came back. And this was after the con-

10. tract was signed. 

11. Q. And after these people had moved out? 

12. A. Right. And there was no fire burning. 

13. Q. And they :left an Air Wick for you on the mantle? 

14. A. Well, I don't know if they left it there, but it was 

15. there. I don't know. what the reason was. 

-16. Q. That's all. 

17. 

18. 

19. 

20. 

21. 

22. 

MR. ALLEN: 

COURT: 

MR. 

23. (Jury out.) 

24. • THOMAS: 

That's the Defendants' case, 

If it please the Court, 

to renew my 

sir. 

I would, if it please 

to 
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INSTRUCTION NO. 

The Court instruc~s the Jury that if Mr •. Armentrout 

represents as true what is really false, or conceals the 

difficulty he had experienced with the septic system in 

such a way as to induce·a reasonable person to believe it, 

and Mr. and Mrs. French, to whom the representation is 

made, or from whom the facts are concealed, act on it, 

believing that no difficulty in the septic system has been 

there is such fraud as will justify a rescission of the Con­

tract of Sale. Whether the representation is made innocently 

or knowingly, if a~ted on, the effect is the same. In the 

one case the fraud is constructive; in the other, it is 

actual. 
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INSTRUCTION ., ------
The Court instructs the jury that under the 

evidence 'they shall find their verdict in favor of 

the plaintiffs in both cases. 

The court instructs ·the jury that they shall 

find their verdict in favor of Sj.mon Painter, .t/a 
., I,'S*OO .oo 

Valley Realty in the ·amount of $81 , .and the 

Court further instructs the jury that with ·regard to 

Mr. Painter they may, if. they see fit, find their 

verdict in Mr. Painter's favor and give him interest 
1 t,[od .oo 

on his' •• B t from November 8, 1975 until paid. 

The ·court instructs the jury that they shall find 

their verdict in favor of Norris G. and Alma Armentrout 

in the ·amount of $2,552.89. As with Mr. Painter the 

Court further instructs the jury that the Armentrouts · 

have sued for and the jury may, if they be so advised, 

grant interest as to $1,.768·. 82 from November 28, . 1975 

until paid, interest on $250.00 from January 1, 1976 

until paid, interest on $250.00. from February 1, 1976 

until paid, interest on $250'. 00 from March 1, 1976 u:.l:il 

paid and interest as to· $34.07 from March ·6, 1976 until 

paid. 
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INSTRUCTION . . /0 

h ~
The Court- instructs 1~~·) jury th~t should they 

• <:~ . ~v{,<- o-1~~~~ .... < 
flll~ t eir verdict in favciil of the plaintiffs, they may, 

in the case of Simon Painter, t/a Valley Realty find 

their verdict in his favor in the amount of· $1,5.oo·.oo, 

and if the jury be so advised they may further find 

that the plaintiffs shall owe interest on the said 

· $1,5oo·.oo from November 28, 1975 until paid. 

The Court instructs the jury that should they 

find their verdict in favor of Mr. and Mrs.· Armentrout 

they may find in favor of Mr. and Mrs. Armentrout up to 

~e extent of $2,552 •. 89. If the jury be so advised and 

sh~~nd in favor of Mr. and Mrs. Armentrout in the 

amount of. $2, 552·.·a_9, then: the· jury may_ grant interest as 

to $1,768.82 from November 28, 1975 until paid, interest 

on $250.00 from January 1, 1976 until paid,_ interest on 

$250.00 ·from February 1, 1976 until paid, interest on 

$250.00 from March 1, .1976 until paid and interest as to 

$34.07 from March 6, 1976 until paid. 
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INSTRUCTION \\ A 

The court instructs the jury that the real estate 

sales contract between Mr. and Mrs. Armentrout and the 

defendants has been acknowledged and such acknowledgement 

creates a contract bindi~g upon the parties. The defendants 

have further admitted and acknowledged that they refused to 

honor.or be bound by the contract. 

In order for the defendants to avoid what are other-

wise their contractual obligations the burden is upon the 

defendants to come ~orward with proof by clear, cogent and 

convincing evidence that there has been, expressly or by a 

course of conduct, misrepresentation or concealment of 

a material fact which thereby induced the defendants to· 

enter the contract which they otherwise would not have 

entered into. 

And the Court further says that there is only one 

material fact at.issue, this being whether or not the 

·septic system was in such state of disrepair that it 

rendered the house unsalable and unfit for occupancy. 
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INSTRUCTION 

The Court instructs the jury that in order for the 

defendants to avoid their contractual obl~gations·under 

the contract with Mr. and Mrs. Armentrout, the burden is 

on the defendants to come forward with clear, cogent and 

convincing proof of the following: 

1. That Mr •. and Mrs. Armentrout expressly or by 

a course of conduct were guilty of misrepresentation or 

concealment with regard to the septic system. 

2. That the septic system was in fact in such 

state of disrepair as to render the house· unsalable. and 

unfit for occupancy. 

3 •· That such misrepresentation or concealment, 

if proved, of the fact that the septic system rendered 

the house unsalable or unfit for occupancy, if proved, 

induced the defendants to enter the real estate sales 

contract with Mr. and Mrs. Armentrout. 

And unless you believe the defendants have come 

forward with clear, cogent and convincing proof of each 

of these three· requirements, then you shall find your 

verdict for the plaintiffs and render your verdict 

accordingly·. 
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INSTRUCTION 

The Court instructs the jury that if they believe 

from a preponderanc·e of the evidence that Mr. French read. 

several books on purchasing homes and thereafter made par­

tial inquiry regarding the septic system with full oppor­

tunity of a more complete investigation and ascertainment 

of all facts and then elected not to do so and to instead 

act upon the knowledge attained from his partial.inquiry, 

and acted upon the facts secured by himself, then he may 

not offer as proof of fraud or misrepresentation any of the 

information as to the septic system given him by Mr. 

Armentrout. 
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VALLEY· REAlTY 
P. 0. Box 2284 438 Greenville Avenue 

Staunton, Virginia 24401 
Phone (703) 885-0339 

. i 

This CONTRACf OF PURCHASE made inl co ies ~s oF October 10,· , 1912.._ 
amono Jon M French and Helen J.t"rench (herein called ••purcJwer''), 
and ., Norris Go Annentrout and Alma ~. (herein called ••Seller"), 
and ValleY lteal ty · · (herein callecl "Agent"), 

provides that Purchaser agrees to buy through ValJey Realty·, as agent for SeUer, and Seller agrees to sell the following described real estate, and 
aU improvements thereon, located in the County oc-Gty o£ Augusta . , Virginia (aU herein called "the propertt'); 

dwelling lot carpet, dishl-Jasher ovens and range, ail l1.ght f1.xtures·. 
TV r"s osal aluminum ultilit shed and all travGrse rodso 

------------------------ and more commonly bown as Route 1, lEx llr 
\l]ayneshoro, Vi rg:i nj a (street address). 

1.~~~~~~&-~F~o~r~t~Y~-~f~~~~t~h~o~u=s~~=~~-~-~-------------~-­
n,Uan ($ 44.,000n00 ). and such purchase price shall 'be paid as follows: 

· Dr obtaining a conventional loan9 This contract ls contingent upon receiving 
sa·l;isfactory financing. 

2. If either P.H.A. or V.A. Snandng is involved in this transaction, one of the paragraphs on the rev~ hereof shaD be a part of this COn· 
tract of Purchase if such paragraph has been executed by both Purchaser and Seller. If a 1om placement £ee Ss tecjulted by any lender,· Seller 
agrees to pay that part of any such fee in excess of one per cent~ which Purchaser has agreed to pay. · 

3. Purchaser has made a deposit o£ One Hundred · · · Dollars ($ 100 oOO ) with. 
V a Ue y Realty , receipt of which is hereby acknowledged, and such ~eposit shall be held hy Agent in esc:mw until the date of settlemmt and 
then applied to the purchase price, or. retumed to Purchaser if tlle title to the property Is not marketable. 

4. Seller agrees to convey the property to Purchaser by General Warranty Deed with the us~ English covenants of tho title and free and clear 
&om all encumbpnces, tenancies, liens (£or taxes or otherwise), e~t as may be otherwiSe provided above. but subject to applicable restrictive 

f) covenants of record. Seller further agrees to deliver possession of the property to Purchaser on tbe date of settlement and to pay the expense of 
[ liJ; preparing the deed of bargain and sale and the required grantor's tax. 

1 ¥~ 5. ~lement shall. be rwt~r at the offices of Valley Realty or at attornav S office on or before 
plY .. A /1.~ llacS~ ~.ov, 28 , 19.12._, or as soon th....&er as title can be oxamiDecl and.........,. cloaunen'" propued. with a1JDw. 

fl~c;e. oi a reasonable tfme. £or Seller to c:orrect any defects reported by the title examiner. 

~Jfl• 6. All taxes, interest, rent, and F.H.A. or similar escrow deposits, if any, shall be prorated as of the date of settlement. 

· · ·· 7. All risk of loss or damage to the property by fire, windstorm, ca~uaity, or other cause is assumed by SeUt!lr until the date of settlement. 

8. Purchaser and Seller agree that Yalle~ ~ealty was the sole procuring cause of this Contract of Purchase, and Seller agrees to pay Agent 
£or servieet rendered. a cash fee of 1 • ~00 :!:..;,&'ttent of the purchase price. If either Purchaser or Seller defaults under such Contract, such 
defaultia.g. part)'- shall be liable for the ~ fee of Agent and any expenses incurred by the non-defaulting party iD · conoecdon with this trans­
acdOG. 

9. Purchl\ser represents that an inspection satisfactory to Purchaser has been made of the ·property, BDd Purchaset agrees to aa=ept the 
property i~ ft.i present condition except as may be otherwise provided in the description of the property above. 

10. This Contract of Purchase constitut~s the entire agreement amo~g the parties and may not be modiGed or changed except by written 
lnsttUment executed by all nf the parties, including Agent. 

11. This Contract of Purchase shall he construed, interpreted, and applied according to the law of the State of Virginia and shall be 
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. - -- ----·· 
binding upon and shall inure to the· beneSt of the heirs, personal representatives. successors, and assigns of the parties. 

J~tjll~-:£'~ 
#J-l(/~'"-~ 

___ ___.;,V.;;:;:al=l=e_y Real t 

Deposit Rec'd $_l_O_O_o.;...C_O _________ _ 

Check 

Sales Agent: 

Byrd 

(SEAL) 
:&ellA-

(SEAL) 
SeSler 

(SEAL) 
Agc."'lt 

(SEAL) 
Pmr' nm 

(SEAL). 
p ...... ,. 

Eilber of. the foUowbl1 paraarapbs aball be a part of ·thia Contract of Purchase on the reverse hereof if executed by both Purchaser and 

Soller. • ! ~ ., ...... 
2(a) It is expressly aareed that. nctwithstandina auy other· provisions of this Contract of Sali, Purchaser shall J\Ot .be oblipted to QJmpletc 

abe purchue of the property or to incur aay penalty by forfeiture of earne~l money deposits or otherwise unlo.sS.:Seller has delivered to Putcbuer 
a wriu.o ttatomeot bauecJ by tho Pcderal Houlina Commiuloaor aottma forth the appraised value of the propeny for.mortpao lnsuraaco pur-

poleS of not lea than S • which statement SeDer qrces to deliver to Purchaser promptly after such appraisccl value sta&cmenl is 
mado. a~allabJa to Sol~r. Purcbuor II_WI. ho'tl'evcr. bavt the privilep and option o~ proceedin~ with the co~ma!iou of thla Coptnc& of Pur-
chaso without reprd to tho amount of the appraisal valuation made by the .Federal Housing Commissic)ner. : 

. U Purchaser is unable to obtain his FHA Joan, the cash deposit, less any ~xpense incurred for~ appraisal and.creClit rc!pott shall ~ returned 

to Purchuer. 
(SEAL) 

Purchaser 
r 

(SEAL) 
PurchaSer{ 

·(SEAL) 
Seller 

.·. .\ •) ~ 
. ' • t ~ : .• '~ • I ·~· 

EAL) 
Seller 

2(b) It is expressly agreed that,· notwithstanding any other provisions of this Contract of Sale, Purchaser shall not be obligated to complete-

tHi! ~of the property unless Pwchaser is able to obtain a Vetet"ans Administration guaranteed loan of not less than $ . 

If ~asu is uuable to obtaiD such · loaD, the cash deposit, less any expense incurred for appraisal, and credit rt:port, shall be return~ co 
PuiChasc:r. However, Purchaser shall have the privilege and· option of proceeding with the consummation of this Contract of Purchase without 

regard to the ob~a _of my Veterans Administration ~teed loan. , . . , 

-----------__,..:;------o..p.-_...·(SEAL) 
Purchaser 

-------------------------------~----~AU Purchaser 

------------------(SEAL) 
Sell~ 

------------..,._..-----<SEA~) , · 
Sellct" 
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. NOI'E: 

Defendant's Exhibits 1 through 4 
Photographs 

'1he above exhibits can rot be reasonably reproduced. 
The original exhibits are filed with the Clerk's Office, 
Suprene Court of Virginia. 
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.. . ··.. .\ ~5\? .. . . . . 

Rl[;~{OOPY ~~ ~i ?1~~-. ~RD OF INSPECT_ION-SE ... WAG~"=-.. DISPOSAL SYSTEM 
-· 

AVAii.Ami- F'lm•t <{ ", . j ' -~ I ,, N v c ..., .... 'r)"'{$ • ~.4~5 
'WHICH. TO ;PR.'n{ltr~ ~·-, .. ~.:r."~ _.. fo~;u_ ..... c..c'> c~'- I ~'--"··-,..,~~t'/.'7- I 3 I/ I / ~ v 

. )~;; ... ·. ·· DatJ:.1/5/71 Ca'ie No. __ '-/_1'_-_· ...:..7 __ 

Owner Buddy L. liucl~ls Acldress Rt. ~. B_o~- ~6~ Waynesboro!~ \?tto~e 
------- (MailiDg Address) 

~pant~_S_am __ e ________________ ~----Ad~~--------~~--~--~---------Lhone--------------------
(MaiJ.in.r .Addresa) 

=""---.;;==--:::-==-=·-==----·.:.::=.;=..::-..::.:.:.~:.:·.:·:.: ::.·-:::;:.:::=---==--=-=.:.:::=== --====-== 
/ 'VATER SUPPLY INSPECTION 

Installed acoording to Permit Dt'fgn· ~Yes 0 No. Di.stanc:e to nearcz.Jt Hom~o Sewer ·1 :r" · f~t. Distance to ··nearP.gt 
Sewag~ Di3posal System__~-· ___ feet. (U~e Form LHS-l•Ul for Dctailoo inspection of \Vater Supply Rercrenoo· !.fatcrials.) 

. SEWAGE DISPOSAL SYSrrEbi INSPECTION 
(1) LOCATION / . . (6) DISTRmUTION BOX . 

Allotted Area ad~f!te Jflf Yes D No. Distance fTom W)ltertight and equal surchaTge to each line by Water Test.·· 
nealest lot lin~. -~ 1f~t,.L,J · Trr~~fect. [3 Yes 0 No. Distribution Box provided with ..2 
Water Supplies 11-;r;i; ftp;=)j.:...B'fdings \,)~-feet. CNumber) 

.... .-'"~"""'- extra outlets for future use. 
(2) INSTALLATION A:ND DESIGN · 

Installed according to Permit Design ef'Yes D No 
Have additional Household Appliances been added NOT on 
Permit: . D Automatic Washer 0 GaTbage Disposal 
0 Othe -------

(DorJcribe) 

(3) SOIL CONDITION . 
Are there soil conditions now evident which indicate system 

. may be unsatisfru..-tory as designed: D Yes d''No. If Yes, 
· show adjustments required under "Remarks,. below. 

(4) HOUSE S$'WER LINE .J-· 
Ir.stull~Ml tl Yes 0 No. Type of material.P . ......;.~T.~----

--:J~- SizEL-_ ~:::{__xnches. 

(5) SEPTIC TANK "'
1

... _. ";'·~·'1 
ConstructOO. of ..,,'J~· 

(~d of M:-at-:-er"":"ia-::1)----.....---

Inside Dime~iq~ Lengt~l__feel Width ) 7.. feet .. 
Liquid DepU~ feel Def1t.h of Air Spa<;P.l 1--" inches. 
Inside ·Fittings comply with requirements .rJ Yes D N~. 

==========~================~- -

(7) SUBSURFACE ABSORPTION FIEQ1 / · · • • 
Total Area in bottom of ditches /II/ Ysquar~· feftt:J d c..~ 
Number of ditches__k--Length of ditches ? { feet.. 
Grade of ditches

1
!.finimum ;.3- Inche:J per 100 feet. 

Maximum 'J- _inches per lQO feAt. Has system been 
checked by instrumants (Levett :rl~ No. · · 
Type aggregate UBe(L 1'~----,-----
Depth of aggregate un'ler Tile · "' . in~lu~s 

Total depth of aggregate / ..J ·~---...._."ncbPS 
Depth of backfill over aggregate ___ ./ t: · inchf'tl 

(8) SURFACE DRAIN AGE _,/ . . 
Storm Drains from House and l}isement flowing away from 
Subsurface Drainage Field: [j Yes 0 No. Was Surfnce 
Drainage required 0 Yes O"No. If Yes, has this been· pro­
vided 0 Y M 0 No. Has area been ~ained by lowering 
Groun~ Water Table: 0 Yes 0 No. E1 Not required. 

. (9) Are follow-up -inspections necesaaxy 0 Yes -~ 

Se ti Tank/] "f-~· {!.,..:::;L. . ~.1- • r- I . .. ril / / 
Co~t~ctor· ...... AJ.r~ ·~ Addreelt~------Phone---------

~~~~~~~~P~.-~~~-~-~'--------~D~~ 
.1P -6 - 11 !\ '• ··· n t D 

DatA SiguM 1l f ~---- ~ __Date Approved-----~~-------:--:-·-----
{} (Sen\~riHn) · (Health Diteetor) 

~~ Approved_ Da~ Approvoo 
CA4V18CC'Y $iii1tar1An) 



It ··~1.··' 1} \~ ~ 
~).:: ... ·.~~-:;· ·~·.:::.,. ~;\.~·j·,: ... ~ ... ... J •• t.~:~--~~: .. :.~ . . . , · ~. ·~ST COPY AVAiiABLE 

' .. -.=A.·-..·;;,~;, '.ZiJ~')~··;. '~" ·~r.:~,l-:.t S::':~·...:.;\3·:! ~:.::.:.i~S~~ .. ::. S\"3·::;::~\,~::. \l FP'I1 ~·ffir.J.t ID PlUNr. . ' 

1'\i·~t.-~~~· ' ·:··:.•··.: ·:··:r ... r~~:: \-1 ··. f •·• ... ·'i\ · ;·: l' .. • ..... ·:\1"i-·~ ... :-·~~ • 
\ -..,,.wJ .... ,.~. .. - .. • 11 '"''" •-·· .. L .. ~ u ~ .. ; ,..,,.-.J.J .. - .. "-'I . ; • 

0'-lau_ .. _._,_·_~ CaS<:~~.:.. .··-·-r ;i· ... --__ , __ _ 

.:;-.. ,o,~r-~----~-~J:-:.~~: ~:!L ___ (' / ".''.;/~ · .·:· ~-· _ ;\c,.,~·r<·:s~ -· _.,;. __ ,____:,_ __ ~~---;-· ~----~ .... LLf--..!.:.·:.~·-· }. :);.,j!;:;:~-~~-=-··-·-·-··· 
·.1 •• \.V.uiiiu~ Adclrc») ' . 

. ~:J,;·,::l:. ~u~.~ __ .. _____ .. _:._.,.: _____ . ________ 1-.:.:ic~re'i;.; ___ _:. __ __,,_ _____ .. __________ :;•;lu~C:t ---------·-4----
(MaliirY,J Ad"rl)!.;) 

.f, ;.·,, 
·-·. ,,,·~···"'·*'''1)?''" 1 • ~ b ·'. ... .. . •. 
~I; · · o:,,..:;, ..,)\,.! C.t L~.:JiiOn tU 0 Oet'I"OV::~ ~)1 -.tC:tol .. ln:;,). l~'j)Q 

~-J ~;;Had 'Ncii 0 Driv-tn ·w~u 0 Sor~d Wt:~~ LJ Dug Vofe~j 
G Other ·-· Cc!.cd fca·;·. 

Cosin\'1 In be propc:riy ~col.:d and wntcd if n;coSK~ry. Ca$ing ~ \\Y'l¢"o& 

ut ieasl o incites abavo pu.np rut'm floor. Gro~o~tm1-- i.:~.rt. f,ii sur­
fr.u:u ciro·•'"\'10 II) now owoy irorn ·~u: ...... SUp;Jly. \'lei: to OQ\00 " pl:.tiorm 
•)i c•)n\.rtrlu or othor irnpottviuus rnalcrin1, at luo\1 4 inc:tur\ 'hie~ ut C(Jsl"O· 
•·H\·<odtnJ ul lt.l\1\l 24 lr,chets Ito ali d;rudion~ from ccniotQ, s;cntly slc.pud 

· ·'-:- aroi.1CIIJO. 
,.· 

(.2) $~,:~STUDY Naturally •Jroir,cd, sc.~itabie by, sight .0 Y!l:. 0 No 
T6cnnicol Classification 
~ough Clo~sificu:ion [] Sandy Lll.~vdium 0 Cic'i' 0 Pipa 
Ci"Y· Pcrcolatic>n Test required 0 ''cs [1 No. r<ote~--=.:_ 
Minutes per inch. Dct,lh of Water ·i<:abiu _____ ~- fct)f 

..,.,· (i:stimutua) 

Surf('JCc droinogo required 0 Yo'!. 0 No _____ Area Draj!""'t:;~· 
by lowering Ground Wetter Tcblo roquired 0 Yo!'. 0 No 

• 0. ; ' .... ·.~ ..... _ •• _;·{..~ t;)n~tb___.L. il.-et. .-
.:. 

\Vid~h--i"ot. liquid De?t~~~- D~;tth of 
Air SFactt" fei:>t. Liquid.· Copdci~/ .-., ' . ..:,1 r.a~ion-.. 

{4) HOUSE SE\V:;~ _LINE Si~c- ·· /.. i.1c:h~. Typa ·of mutcrial 
Nqu~rcd. <' !' • Distance from Vlater Sup?;Y -., .. ;:feet. 

(5) S~3Sli~FACE. A3SORPTJON • flE_lD Di!.1ri~~~l~ai Box -rcc,uired. 
Dth:he:; c;,f equa: :~ngih reqvared. / '(__:!.._ .1 
Numhe• Cl~ squ9;~ ·feet re~red :".·.--=-... :.·-Typo aggregate 
ruquired 0·2ro!u:n Stone f.J Gravel 0 s:o~1- Size rang..: from 
?: inches to 2 ~ inches. Depth of cagorcgato from base of tile 
to botr.:>r•l oi cli1chos · -·inchr;~:;. 
Tatal oggrcr,a:o must r:ctual minim\•r., def':ia o( l!l inch~ Of rnoro. 

Soil Cover ~ver tile not to -~x~oc:L-L..:.. i•:c;·,t:S:' Di~kmc:.:~ from 
well to scp~•c tonk '· . ~.:... __ feci; cl1:.l~nco fn)m wc:U to. 

·--------------------------------~--------------------------~~JOi~hl~fit:ld~~~· ~---~f~~~t~·--------------------------­
Rt~uuft Sktttclt -~~- Pty•t,iw~ .~!!c:!:'diuu ~diocont t);;;'tic-rti•t:; ·ll. po:-rli•)CIIf, .. r..:,owino lo>cmlio.-. 'pf lot line, &u:ldings, Wutor Supplies, Svwoga Di~pu\UI Syshtn", 
T1.:os, and olf;o, l'o•~iblo !.ourcos-ol- Co"taminaH<ka.#f' 'Walor :iuppliv\, by lnuicalin\J Di~lui'lcO$ and Slopo with rogurd to on.., anolh.:r. 
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