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SIMON M. PAINTER, SR.,
T/A VALLEY REALTY

AFFIDAVIT OF

vs. SUBSTANTIAL DEFENSE

JON M. FRENCH AND
HELEN V. FRENCH

STATE OF VIRGINIA \
CITY/GOUNTY OF ﬂ/ﬁf.(&.ddé»ﬁ,éﬁz » TO-WIT:

On the zjzféi& of February, 1976, Carter R. Allen appeared

0 oo

before me in my City/County and State aforesaid and, hav;ng been
first duly sworn, deposed and said as follows.

(1) That he is counsel for Jon M. French and Helen V. French
Defendants herein. .

(2) That Jon M. French and Helen V. French have a substant-
ial defense to this action. , ’

(3) That the Defendants are not liable to the Plaintiff in
the amount of ONE THOUSAND FIVE HUNDRED DOLLARS (81,500.00) or
any amount due by breach of contract; that the Defendants have not
in any way breached any contract entered into with the Plaintiff;
that the existance of a defective septic system in the house of-
fered for sale rendered the house unsaleable and unfit for occu-
pancy without correction. ‘

(4) That Jon M. French and Helen V. French reserve unto
themselves the right to assert all other defenses to the Motion

for Judgment which they may hereafter "discover.

\\ é%/Z/?PZQ /(/(/L/«._.-
\

i Carter R, Allen
i/ Counsel for the Defendants

Subscribed and sworn to before me this gjyé4day of February,

1976, by Carter R. Allen, Counsel for Jon M. French and Helen V.
French.

My commission expires:

Notary Publlc



CERTIFICATE OF MAILING

I certify that a copy of the foregoing Affidavit of Sub-
stantial Defense was mailed, postage prepaid this ,-"'7 day of
February, 1976, to John W. Sills, III, Esq., Timberlake, Smith,

Thomas & Moses, Post Office Box 2566, Staunton, Virginia 24401.
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A
/L/ R4V,

Attorney




NORRIS G. ARMENTROUT AND
ALMA M. ARMENTROUT

ot

vs. AFFIDAVIT OF

SUBSTANTIAL DEFENSE

JON M. FRENCH AND
HELEN V. FRENCH

STATE OF VIRGINIA ' '
CITY/GOUNTY OF gﬁ?%iz,gdzzuz , TO-WIT:

On the 16th day of June, 1976, Carter R. Allen, Attorney for

the Defendants, appeared before me in my City/County and State
aforesaid and, having been first .duly sworn, deposed and said as
follows:

(1) That he is Attorney for Jon M. French and Helen V.
French, Defendants herein. |

© (2) That Jon M. French and Helen V. French have a substant-

ial defense to this action. |

(3) That the Defendants are not liable to the Plaintiffs
in the amount of TWO THOUSAND FIVE HUNDRED FIFTY-TWO & 89/100
DOLLARS ($2,552.89) or any amount due by breach of contract; that
the Defendants have not in any way breached any contract entered
{ into with the Plaintiffs; that the existence of a defective septic
% System in the house offered for sale ;endered the house unsaleable
and unfit for occupancy without correction.

(4) That Joh M. French and Helen V. French reserve unto
themselves the right to assert all other defenses to the Motion

for judgment which they may hereafter discover.

ke e

) Carter R. Allen

Counsel for the Defendants




Subscribed and sworn to before me this [(77¢f day of June,
1976, by Carter R. Allen, Counsel for Jon M. French and Helen V.

French.

My commission expires: ,0«&; 29,1979
77
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CERTIFICATE OF MAILING

I Certify that a copy of the foregoing Aff%avit of Substant-
ial Defense was mailed, postage prepaid this _Zz_day of June,. 1976
to John W. Sills, III, Esquire, Timberlake, Smith, Thomas & Moses,
Post Office Box 2566, Staunton, Virginia 24401. |

st

Attorney




NORRIS G. ARMENTROUT
and
ALMA M. ARMENTROUT

v. : ORDER

JON M. FRENCH
and .
HELEN V. FRENCH

Came the parties, in person and by their attorneys, and
the jury sworn to trf the issue in this cause, agaiﬁ appeared
according to theilr adjournment.

And the plaintiffs, by counsel, having moved for summary
judgment at the conclusion of the plaintiffs' evidence and having
moved the court to strike the defendants' evidence and for a
directed verdict at the conclusion of the defendénts' evidence
did renew their motion that thé defendants' evidence be striken
and for a directed verdict, all of which motions were overruled
by the court, to which rulings, thg plaintiffs, by counsel,
excepted. ' : .

And the jury, after hearing all of the evidence,
receiving the instructions of the court and hearing argument
| of counsél, retired to its room to consider of a verdict, -and
fvafter some time returned into court and presented its Qerdict
in the following words, to-wit: .

"We, the jury, upon the issues joined, in the

case of Norris G. and Alma M. Armentrout v.

Jon M. and Helen V. French, find for the

defendants, Jon M. and Helen V. French.

S. N. Loving
Foreman "Dec. 16, 1976"

Thereupon the plaintiffs, by counsel, moved the Court




to set aside the verdict of the jury on the ground that said
verdict was contrary to the law and the evidence, which motion
the Court overruled, to which ruling of the Court.the plaintiffs,
by counsel, excepted. The Court thereupon did and it hereby
does enter judgment on the verdict of the jury.

Whereupon the plaintiffs, by counsel, moved the Court
for a stay of execution of the aforesaid judgment for a period
of thirty (30) days after entry of order granting judgment, .
in order that the plaintiffs might apply to the Supreme Court
of Virginia for a writ of error and supersedeas, if they be éo
advised, which motion the Court granted.

This Order is entered pursuant to remanq'order of the

‘Supreme Court of Virginia.

Date: %f/? pld

Re sted:

Aot

) 37unsel for Defendants

Seen; and objected to - exceptions noted:

QAN

-Counsel for Plaintiffs

M) MUz

Co-Colinsel for Plaintiffs

Entered_c e .‘,:Lva/ /(577

. Vel e e LN
Comman Law Orlar 000K l\n_.:i{/

T 6 PamelLAT_ ..




ASSIGNMENTS OF ERROR

The Armentrouts and Valley Realty, plaintiffs and

appellants, make the following assignments of error pursuant

to Rule 5:21:

1. The trial court erred in failing to graﬂﬁ
“'the plaintiffs' motion for summary judgment at the conclu-
sion of the evidence.
2. The trial court erred in refusing to strike the
" defendants' evidence on motion of the plaintiffs at the con-

clusion of all evidence.

3. The trial court erred in refusing instrﬁction 9
tendered by the plaintiffs. :
4. The trial court erred in reﬁgs;hg to give
instruction 14 tendered by the plaintifﬁ§. .
| 5. The triai court erred in giving instruction F

tendered by the defendants over plaintiffs' objegtion.'
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14.
15.
16.
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18.
19.
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23.
26,

(Opening statements.)

WITNESS - JEAN BYRD

Direct Examination by Mr. Thomas:
You are Mrs. Jean Byrd?

Correct.

Q
A
Q. Where do you live, Mrs. Byrd?
A. Route 5, Staunton.

Q. Are you employed?

A. Yes, I am employed by Simon M. Painter, sole proprietor
of Valley Realty.

He does business, as I understand it, as VaIley Realty?
Yes.

And you are employed by him in what capacity, Mrs. Byrd?

Sales agent.

ol IR

1 right. Mrs. Byrd, how long have you been in th

A. TFour years.

Q. Mrs. Byrd, do you have hand a sales contract?
A. 'Yes, I do.

Q. 1Is that an 1ginﬁl sales contract?

A

Court Reporting Service

o 32 BRAHAM STREET
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11.

- 12,

13.
14,
15.
lé6.
17.
18.
19.
20.
21.
22.
23.

24.

DIRECT - BYRD
MR. ALLEN: Right.
. THOMAS: If it please the Court, we'

happily stop all these _dncillary
issues, if we can afree to that.

COURT: Well, to move e case along, it

ight be #e11, gentlemen. There's

no i e joined, as I understand it,

s to whedher these people were

financially abde¢, and did negotiate

a loan, and .

MR, OMAS : That's right. Thank yo If we
may have that on . . . so fax as
that.

Q. Mrs. Byrd, did'yOu take Mr. and Mrs. French to the

> ©o » © 7 o ¥

Armentrout property?

Yes, I did.

Do you happen to recall what day that may have been?
No, I'm afraid I don't.
Was it sometime in .
It was approximately .
. September, or so, of 19757
It was approximately one week before the contract was

signed.

All right. Did you and Mr. French--or did you and Mr.

an

Court Reporting Service

T ————— . 32 GRAHAM STREET
9 HARRIBONBURD, VIRGINIA 22001
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11.

- 12,

13.
14,
15.
16.
17.
18.

19.
20.

21.
22.
23.
24,

DIRECT - BYRD 7.

Mrs. French go through thé home?

Mr. and Mrs. French were with me.

When you went, did you go through the home, or what did
you do? Can you tell the jury whether you just looked
at it from the outside, or went in, or what?

We went through each room.

You and Mr. and Mrs. French .

MR. ALLEN: I would like for him to be a little
less leading; but I don't want to
delay--he's getting down now where
we're starting to be interested in
the case.

COURT: All right.

Could you tell us whether or not you went into every
room?

Yes, we did.

Do you have any idea how long thié visit lasted?
Approximately forty-five minutes, I would say.

All right. After that, did Mr. French make any request
of you insofar as a secbnd visit?

He said that he wanted to go back with a friend of his
that was a builder, and let his friend inspect the house.
So they went on their own; I did not go with them.

All right. Do you know whether or not Mr. French and his

Court Reporting Service

Fxr-— —— 32 GRAHAM STREET
w 10 . HARRISONBURG, VIRGINIA 22801
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DIRECT - BYRD 8.

Q.

A.

friend did go back and inspect the home?

Well, I talked with them later, and the Armentrouts, and
theyAsay they did; but, of course, I was not with them.
All right. Now, after you had understood there had been
a visit, was the contract signed?

Yes. But it was somewhere between five and seven days, I

would say, before it was signed.

. Did you have . . . Did you discuss the property with Mr.

and Mrs. French, as to whether it was good, or poor, or
bad, or high--or anything like fhat?

MR. ALLEN: I object to that. I think he can
ask what she discussed; but to come
along and just say, 'Did you discuss
this," is a leading question.

COURT: I would sustain the objection,‘if
you are objecting.

MR. ALLEN: Yes, sir. Thank you.

Did you discuss this property with Mr. and Mrs. French?

MR. ALLEN: Same objection.
Yes.
MR. THOMAS: Youf Honor, I don't see how I'm
going to ask her . . . I'll ask her

what she discussed with them, and

I think it's .

Court Reporting Service

SRS’ )| 32 GRAHAM STREET
K 11 HARRIBONBURG, VIRGINIA 22801

[ e



DIRECT - BYRD 9.

MR. ALLEN: Ask her just what she discussed.
MR. THOMAS: I want to prove she discussed it,
| first.
Now, did you . . . What did you discuss, insofar as the

property, with Mr. and Mrs. French?

Well, they were very impressed with the house; and they
asked me why the Armentrouts were moving. And they felt
there had to be a reason, because the house was very nice|.
And they wanted to know why they were moving.

Did you tell them? Or did you know why they were moving?
Well, the Armentrouts had told me they wanted to move
back in town, that their little girl was not satisfied
at the new school.

Did you discuss anything else with them, inSSfar as

this house--as to any particular patgs or aspects of it?
They asked me if anything was wrbng with the house, and
I told them not to my knowledge.

Did you go into any detail, or did they go into any

detail, in any particular part of the house?

No.

Did they ever, after you had understood that Mr. French
and his friend had been there--did you ever receive from
Mr. French another request to make another visit or check

on it?

Court Reporting Service

32 GRAHAM STREET
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DIRECT - BYRD 10.

A.

Q.

I believe he went back twice--or maybe three times. He
took a termite man back tb the house, and possibly the
builder two times. I'm not positive whether the builder
went back once or twice; but I think it was twice.
Did you ever do any act which would have prevented .

MR. ALLEN: Objection.
So far as you know, from your conversation with Mr.
French, was he ever, by you, requested not~t6 visit that

home or to check it out?

No. ,

MR, ALLEN:  Same objection. But I'll withhold
it. I think that's a harmless
question. -

COURT: Well, let's move the péqg along,
gentlemen. ‘

MR. THOMAS: Your Honor, I can string it out
forever, but .

COURT: I'm ﬂot going to let you string it
out forever. We're going to move
this case along, gentlemen.

MR. THOMAS: All right.

Mrs.vByrd, were you . . . Let me go into the matter of

when Mr. and Mrs. French took possession. Do you know

when they, so to speak, took possession of the home?

Court Reporting Service

T, 32 GRAHAM STREET
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9.
10.
11.

- 12,

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

DIRECT - BYRD 11.

~ and started cleaning up the house.

It was approximately three weeks, I would say, before the
closing date on the contract.

Can you tell the jury why, or what happened, and how they
came to take possession?

Well, the Armentrouts wanted to stay in the house a littlpe
bit longer, but the Frenches wanted to close at least by
the twenty-eighth of November. And they wanted some time
to get in and clean ﬁp the house and paint. So the
Armentrouts went ahead and found a place to m&ve, and thely
rented a house in town. And, therefore, they gave me the

keyé, and I gave them to the Frenches; and they went in

And do you have any exact date to which you can pin
that, or can you pin that down--that time--as closely

as you can?

Well, I would say it was approxiﬁately three weeks before]
but I could be off a little bit. I imagine Mr. Armen-
trout probably could go from the time he rented the
house--because we gave the keys to the Frenches right
away.

All right, Mrs. Byrd, when you signed the contract, one
of the provisions as set forth in that contract states
that a hundred dollar ($100.00) good faith money was

paid over by Mr. and Mrs. French to you as agent for

Court Reporting Service

14 32 GRAHAM STREET
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DIRECT - BYRD 12.

Mr. and Mrs. Armentrout.

That's correct.

Was that done?

Yes, sir.

Where is that hundred dollars?

It's still in the agent's account, of Valley Realty.

Has anyone ever asked you for return of that?

No, sir.

Mrs. Byrd, when did you first know, and how did you first
know, that Mr. and Mrs. French were not going through
with the contract?

Two days before the closing, we received a letter in the
mail from their attorney, stating they were not going to
close.

What excuse did that letter give?

They felt there.was a problem with the septic system.
Subsequent to that, did you go to the property, insofar
as the septic system?

Before that timé?

After you received word from their attorney, two days
before the closing date, did you ever feturn to the
property .

Yes, I did.

Who did you go with?

Court Reporting Service

T 15 ’ 32 GRAHAM STREET
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DIRECT - BYRD 13.

o

5 F o ¥

I called Mr. French on the phone, and we set up an'
appointment that was in the morning--I think around ten
in the morning. And I had one of Welty Cline's men there|
And Mr. Painter, Mr. Rimel, and Mr. and Mrs. Armentrout
were also there.

Who is Welty Cline?

He is in the septic tank business.

And who--you say you had one of his men there. Do you
know the name of the man that was there?

Mr. Beathe.

Were you there when Mr. Beathe was there?

Yes, sir.
Did Mr. Beathe do anything, or . . . What did Mr. Beathe
do?

Well, the stool in the lower part of the house was
flushing slow; and he raised up the lid and noticed that
it just had a very low water level in the back of the
stool. So he adjusted it. And then, of course, the
stool flushed after Fhat. And there was an odor in on
the carpet. But he said it was not from the septic
system.

Mrs. Byrd, did you go out there again with a man .

Did you go out there again with énybody to check this

situation?

Court Reporting Service
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11.

- 12,

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,

DIRECT - BYRD 14.

5 F o >

Mr. Painter and Mr. Rimel met Mr. tindsay there.

I'm talking about what you did.

No.

All right. When you and the Armentrouts and Mr. French
and Mr. Beathe were there, did Mr. French and Mr. Beathe
discuss this situation?

Yes.

Was Mr. French present when Mr. Beathe adjusted the back
end of the toilet? |

That, I'm not positive, because we were there about ten
minutes before Mr. French came in. I don't remember

whether that was done before he came in the house, or if

it was done in his presence.

Did you flush ﬁhe toilet in the presence of Mr. French
thereafter? ;

Mr. Beathe did.

Did Mr. French make any comment about the.way the toilet
flushed?

Not to my knowledge.

Was Mr. French present when Mr. Beathe noticed the odor
in the rug?

Yes.

Did Mr. French and Mr. Beathe discuss the odor in the

rug, and what may have caused it?

’ ' Court Reporting Servi
1’7 3 Z“QRAHAM rS'mq ee'r”w“

HARRIBONBURG, VIRGINIA 22801




10.
11.

- 12,

13.
14.
15.
16.
17.
18.
19,
20.
21.
22.
23,
24,

DIRECT - BYRD 15.

A. Yes.

Q. Can you-tell us what Mr. French had to say about the odor
in the rug?

A. Mr. French felt that the septic system was broken under-
neath the house,'and that it had come up through the
concrete floor, and that it was actually a septic odor
on the rug. And Mr. Beathe told him it was not a septic
tank odor, but something else.

Q. Have you since been in contact with the builder of the
house, Mrs. Byrd--Mr. Nuchols?

A. I have:checked with Mr. Nuchols a couple of times, yes,
sir.

Q. Have you seen a sketch of the baseﬂgnt floor of the
home? . ey w;%

A. Yes, I have. ’

Q. Do you know who prepared that sketch?

A. The builder.

Q. That is Mr. Nuchols?

A. Yes.

Q. Was Mr. Nuchols, on his sketch, able to point out to you
where the sewer exited from under the home?

A. Yes, he knew exactly where it was.

Q. And on this sketch; did you locate .

MR. ALLEN: Is Mr. Nuchols not here?
Court Reporting Service
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17.
18.
19.
20.
21.
22,
23.
24,

DIRECT - BYRD 16.

MR. THOMAS: Yes, he is.
MR. ALLEN: I think the best evidence rule would

require him to testify.

Q. All right. On this sketch, you are familiar with .

Well, let me ask you this~-you are familiar with the

area where the smell was?

A. Yes.
Q. And where the sewer exited?
A. Right.
- {Q. Are they similar?
A. No,.si;.
| Would you describe for the jury where those . . . how

thqse locations relate?

A. Well, Nust like this was the family room (witgpefs indi-
cating witMNher hands), the odor was in tpfs corner; and
the line came adgoss toward this end

Q. I believe that's al s

Cross Examination by Mr. Alden:

Q. Mrs. Byrd, you donJ£ recall the pdecise day that you
took the FrengHes out to visit the A trout house; but
wasn't it Dy virtue of an appointment?

A. Yes, Air.

Q. ou called Mr. and Mrs. Armentrout, and arranged th

Court Reporting Service
19 32 GRAHAM STREET
HARRISONBURG, VIRGINIA 22800
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CROSS - BYRD 21.

O

" You did not .

No.

All right. Now, then, subsequent to Mr. and Mrs. Frgnch'

refusal to go through with the contract, did your firm
handle the sale of that house to Mr. Drumheller?

Yes, Qe did.

Some several months later?

I did; yes, sir.

And was that for the same commission that was paid--or
payable--under this contract which is in evidence?

It was for five hundred dollars ($500.00) more.

It was five hundred dollars more? Two thousand dollars
($2,000.00), as opposed to fifteen hundred ($1,500.00)7
Yes, sir.

When you were there sometime preceding the tenth of
October, 1975, did you detect any odor of sewage, urine,
or otherwise, in the home? ‘

At the time that I showed it to the Frenches?

Yes, ma'am. The first time.

No, sir. |

No detection whatsoever?

No, sir.

Subsequently, you were back at the house on the twenty-

fifth of November, in the presence of Mr. Rimel, Mr. Pain

B

ter,

C - . Court Reporting Service
20 32 BRAHAM STREET

e - HARRISONBURG, VIRGINIA 22601



CROSS - BYRD | 22.

ok o >

© > o P

Mr. and Mrs. Armentrout--or at least either one or the
other, or Mr. Armentrout, at 1eas£, i believe--and Mr.
Beathe and either one or both Mr. and Mrs. French. At
that time, did you detect an odor in the house of sewage
or .

There was an odor, but I wouldn't say it was sewage.

You wouldn't say what it was?

No.

And isn't it true that prior to that visit, Mr. Wade

of the Augusta County Health Department had repofted that

he detected the odor of sewage at this house?

MR. THOMAS: Objection.

COURT: Objection sustained.
Were you aware of what Mr. Wade . . . Had you talked to
Mr. Wade?

I had not talked to Mr. Wade at that time.

All right. Now, when you went back on the twenty-fifth
of October--or the twenty-fifth of November--do you
recall looking at the carpet in the fémily room?

Yes.

And was it turned back, so you could see it?

Yes, sir.

But just a portion of it was turned back so it could be-

seen?

Court ?&por&'nq Service
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CROSS - BYRD 23.

5 F o » o ¥

5 F o ¥

>

Just a portion was, yes, sir.

And do you recall what the carpet looked like?

It was twoétone green shag.

I mean when it was turned bgck?

Yes, sir.

Does that fairly represent the appearance of the carpet?
(Showing the witness two photographs.)

Yes, sir.

And the stain shown on the carpet?

Yes, sir.

And was the carpet turned back any more thaﬁ that, to
your knowledge?

No.

It was just basically that corner? You don't kn?w what
the stain was, if any, on the residue of the carpet?

Well, I got down on my hands and knees and smelled it,

and it smelled like a dog odor.

It smelled like a dog odor?

Yes, sir.

Did you have to get on your hands and knees to smell it?
Couldn't you smell it standing up?

I could smell it some, but not that good.

You couldn't smell it when you came into the house?

No, sir.

Court Reporting Service

32 BRAHAM STREET
22 HARRIBONBURSG, VIRGINIA 22001




10.
11.
- 12,
13.
14.
15.
‘16,
17.
1s.
19.
20.
21.
22.
23.

24.

CROSS - BYRD 24,

Q.
A.

On November the twenty-fifth, I'm speaking of?

No, sir.

MR. ALLEN: We would offer these photographs
into the evidence, Your Honor, as
Defendants' Exhibits.

MR. THOMAS: If it please the Court, may I see
what's on the back of them?

COURT: It seems to be just the date they
were taken.

MR. THOMAS: | We have no objection.

COURT: All right. They are admitted into

the evidence and identified as
Defendants' Exhibits Numbers One
and Two. (Exhibits marked.)
Now, Mrs. Byrd, on the November twenty-fifth meeting,
Mr. Beathe was there. Do you recall Mr. French stating
that he would agree to pay to dig up the septic system
from the house to the tank, to ascertain whether or not
it was defective?
He did not make the comment at that moment, no, sir.

Did he not make that comment that morning, the twenty-

- fifth of November?

His comment was that he wanted the whole thing dug up,

which would mean you'd have to dig up the cement floor,
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CROSS - BYRD 25,

too .

And did he indicate that this would be done at his

expense?

o P O ?>

o o >

He said that it would be done at his expense if there
as no problem.

Ah what was Mr. Painter's response?

I don\t recall Mr. Painter making a response;

Isn't it\true that Mr. Painter looked at Mr./French and
said, "It's\your problem. You bought the/house. If
there's a protNem, it's your problem."

No, sir. No, si

He didn't say that?

No, sir.

He didn't go further and , "It's either your problem
or it's the Augusta Counfy Health Department's probiem"?
No, sir. No, sir.
He didn't make eitMer of those comgents?
No, sir. |
Weren't you #/n favor of digging up the 3ystem, to prove
that it w#s satisfactory, or not satisfactdry?
Out in/the front yard, around the septic tank) we were
willJAng to--but not the cement floor.

1 right. At the time you showed the house, of co\rse,

you were unaware of the stench on the carpet .
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DIRECT - ARMENTROUT 32.

Mr. Armentrout, were you present when Mrs. Byrd brought
Mr. and Mrs. French into your home?

I was.

Do you recall . . . Can you tell, for the jury, what they
did when they came iné

Well, they just went all through the house.

Do you know whether or not they went into every room?
Yes, sir. We was down in the rec room at the time, and
then he went outside and looked, gnd I walked out with
him, and so forth.

Did you and he have a conversation about the house?
Well, he just asked me&why I was moving, and I told him
that--the same what I just told you.

When you moved into the home originally, after you
bought it from the McIntoshes, did you notice any odors
anywhere?

Nothing.that upset me.

All right, sir. Will you tell me--tell the jury--whaﬁ
odors you did notice, and where they were located?
There was this odor in the carpet in the rec room down-
sfairs. There's a bath upstairs and a bath down. And
the odor was in the carpet there when we moved in; and
these people, we was rushing them to get out, and they

had a dog and a cat, and when he was moving a chair, my
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wife seen him pick up some dog manure. And . . .

Mr. Armentrout, I'll have to ask you to speak louder.
Okay. And they were--while they were moving out, we
was waiting to get moved in, because we had sold our
house in town.

Mr. Armentrout, is that the only place you smelled aﬁy
odor? |
Yes, sir.

Mr. Armentrout, were you there when Mr. French and his
building expert came back to visit?

I was there, but I was in bed at the time.

Were you there when Mr. French came back with the termite
expert?

I don't think Mr. French was with the termite man when
he came, but I was there when the termite man came.

Do you know whether or not Mr. French made other
inspections of the house before you-all moved out?
Well, he was there with this builder. My wife told me
he was.

Other than that, you don't know of any inspections?

No.

All right. Now, on how many occasions before the contrac
was signed did you talk to Mr. French, either in person

or on the telephone?

t
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DIRECT. - ARMENTROUT 34,

No--I'd say twice he was there.

Well, I believe it was thrge times.

And where were you when you talked to him before signing
the contract?

I talked to him at the house there.

So you know of about three times that he was there, as I

understand it?

All right. Now, on those times when you talked to Mr.
French when he was at your home, what did you-all discuss
about the home?

Well, just general . . . I really didn't discuss anything
with’him, really, I mean as far as . .‘. all about, you
know, where the lines rum, and so forth,ﬁand\stuff like
that, we did. |

What line? o A

Well, the property line--and what wen;:with it, and WhOSﬂ
fence this was, and whose that one was.

Fence, lines, and what else? :

Oh, just the outbuilding--there wés a utility building
there, and he wanted to know if that went with‘the
property. And that was all.

All right. Mr. Armentrout, when you purchased the

home from the McIntoshes, did you.have any work done on

the septic tank or the sewer system of your home?
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DIRECT - ARMENTROUT | . 35,

After I lived there a while, I did. I had the septic
system pumped..

Who pumped it?

I had Cline's come over there. I don't know the fellow's
name that came. Beathe, or something like that. Anyway,
he was back down later.

All right. Do you know . . . you had him to pump out

the septic system, or whatever you did. Did you do any-

thing else with regard to the septic system?

I had this . . . when we'd been there about, I guess,
two months, I had this boy from Waynesboro come over,
because it was slow. And he put a Roto-Rooter through it
and then I had this Cline pump it, which it was caked
where it comes into the septic systemr-it was just caked
ué there. And he told me to get some stuff, you know,
to keep it soft, and it wouldn't do that égain. So we
never had no more problems with it.

After Mr. Beathe came, or Mr. Cline's man that you think
was Mr. Beathe, and the Roto-Rooter man came--did you
have any further difficulty with the septic system?

N&, éir. |

Were you present when Mr. Beathe at one time adjusted
the bulb in the back of the toilet?

Yes, sir, I was.
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DIRECT - ARMENTROUT | ' : 36.
Did you at one time use a toilet plunger .
MR. ALLEN: - You're leading the witness terribly.
Can't you just ask him what he did?
MR. THOMAS: All right.
Did you do anything else, yourself?
Well, after they had--all this had come up . . . they,
the Frenches, had been in the house, or had possession
of it, for about two and a half weeks, I suppose. And
after they didn't close, we was trying to satisfy them,
and we checked everything out; and we--the top'ohe_was
slow, then, flushing, after they'd been there. So we
called the man from Cash, and I ﬁas supposed to meet him
down there at eight o;clock that morning, after I got
off from work. And I took just a regular plunger with
me, and when I went upstairs, I just hit it one time, and
it just went on, and it was flushing all right then.
And I told the man.ffom Cash that I had done that; so
he looked at 'em, and said he didn't see anything wrong
with 'em, so he .
MR. ALLEN: Now, don;t testify to what he said,
| please, sir. Excuse me, Your Honor.
COURT: That's all right.
All right, Mr. Armentrout, after Mr. and Mrs. French had

been to the home several times, and Mr. French and Mr.
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DIRECT - ARMENTROUT 37.

Bradley had been to the home, a contract was signed; is
that correct?

Now, I suppose . . . the contract was signed before they
were there. No, you . . . No. It was signed, yes.

All right. Now, before signing, you were aware of the
fact that Mr. French was there, and, as I understand your
testimony, the termite man, Mr. French and his expert,
and Mr. French again--these had taken place before the
contract was signed? .

Yes, sir. Right.

Now, when did you give up possession of your house, and
why?

I moved on the first of November.

Where did you move to?

I moved to 1403 North Augusta Street. And I moved
because the Frenches wanted possession of the house so
they could do whatever they was wanting to do. Of course
I had wanted ninety days, on the contracﬁ; and then they

came back with wanting me to move, so I did.

d did you pay rent where you moved?
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JURY OUT 56.

And that is the defense that is
being made by the Defendantg”in this
case.
MR. ALLENN Right--the conditipfi of the septic

odor that was in

system,

COURT:
MR. ALLEN: . regaxdless of the source.
COURT: And that is thw® sole defense. So

if we can move this\case along on

that issue . . All ri Call
the jury back in.

(Jufy returns.)

Q. All right, Mr. Armentrout, in order that we get back on

the track, I believe you testified about Mr. Beathe and
several other things, and toward the end, you indicated
that‘you had, at one point, used a toilet plunger down

one of the toilets?

A. Yes, sir--upstairs.

Q. Subsequent to that, did you ever, yourself, do any work

on the septic system, or sewer system?

A. No, sir.

Q. Did you ever employ or cause .

MR. ALLEN: You're leading again.

<« [J ’
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