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VIRGINIA: 

IN THE CIRCUIT COURT FOR T.~ CITY OF VIRGINIA BEACH 

MICHAEL A. SHEPHERD, :/ 

Plaintiff, 

v. 

W.B. MEREDITH II, INC. 

Serve: 

and 

Benjamin Hubbard 
Registered Agent · 
1l.2 Coastal Way 
Chesapeake, VA 23320 

AT LAW NO.: Qq'6~;.c)5d_ 

I ATLANTIC WELDING & FABRICATING, INC. 

-~ 
i 
it 
~ 

i 

Serve: Scott Doverspike 
1168 Jensen Drive 
Virginia Beach, VA 23451 

ROBERT BOSLEY 
2540 Edgehill Ave. 
Virginia Beach, VA 

i and 
~ :; 
Cl 
<4 

~ Serve: DMV 

Defendants. 

MOT:!ON i'OR JUDGMENT 

Plaintiff, Michael A. Shepherd, by counsel, hereby 

moves the Honorable Circuit Court for the City of Virginia 

Beach, Virginia, for judgment of and against the defendants, 

W.B. Meredith II, Inc. and Atlantic Welding & Fabricating, 

Inc., Robert Bosley and Peter Godfrey, jointly and 

1 
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severally, in the sum of TWO MILLION DOL~~S ($2,000,000.00) 

together with interest from ll/14/96 and his taxable costs 

for this, to wit: 

COtni'"T ONE 

1. At all times pertinent hereto, defendant W.B. 

Meredith II, Inc. (hereinafter 11 Meredith 11
}, its agents, 

employees, and assigns, was the General or Prime Contractor 

for the construction of the SOF Amphibious Support Building, 

FCTC Dam Neck, in Virginia Beach, Virginia (hereinafter 11 job 

site 11 ). 

2. That Meredith, through its agents, employees and 

assigns had direct supervisory control and responsibility 

for the actions of all contract personnel on the project 

site known as SOF Amphibious Support Building, FCTC Dam Neck 

in Virginia Beach, Virginia, on November 14, 1996; had 

direct control and responsibility for the proper 

installation and erection of the structural steel involved 

in the construction of said building at. all times pertinent 

hereto; had the duty and obligation to comply with, and 

cause any other contractors or subcontractors under their 

direct supervision and control to comply with, all 

government safety requirements as set forth in government 

safety manuals regarding erection and placement of 

structural steel during the construction of said building; 

and to insure that accepted steel erection procedures and 

safety requirements be followed in the construction of said 

2 



building, including but not limited to the writing, review 

~~d implementation of a certain Activity Hazard Analysis for 

the structural steel erection involved in the construction 

of said building. 

3. That on or about 14 November 1996, Meredith did 

negligently supervise the erection by defendant Atlantic 

Welding and Fabricating, Inc. of structural steel tubes or 

girts, in the approximate dimensions of 8" by 8" by 30 feet 

long, on the structure of the SOF Amphibious Support 

building between the second floor and the roof deck of the 

structure, some 20 feet from the ground on the southeast 

side of the building, as those girts were neither left in 

their supporting slings and attached to their hoisting lines 

nor tack-welded nor bolted into place prior to releasing the 

slings and hoisting line from the steel girts being placed. 

4. That on or about 14 November 1996 Meredith, its 

employees, agents and assigns negligently supervised the 

hoisting and installation, into a horizontal position 

approximately 20 feet off the ground of an open structure of 

the SOF Amphibious Support building, of the structural steel 

girts by failing to insure that said girts remained in their 

slings and attached hoisting lines, or were secured by tack 

welds or bolts to secure said steel girts in a safe and 

proper position, after having been hoisted into bracketing 

connecting the girts to vertical columns at each end of the 

girt. 
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5. That the failure to secure the steel girts by 

having them remain in slings or attached to hoisting lines 

or tack welded or bolted into safe position was in violation 

of accepted steel erection procedures and safety 

requirements set forth by the government of the United 

States, and Meredith's negligent failure to insure that 

those girts were secured by slings and hoisting lines, or by 

tack welds or bolts as they were hoisted and placed, prior 

to releasing the slings and hoisting lines which elevated 

and positioned the girts, created a safety hazard and 

exposed all individuals at the job site to serious risk of 

bodily harm. 

6. That having negligently supervised the hoisting. 

and erection of the steel girts as set forth above, Meredith 

further had the duty to take appropriate measures to make 

safe the areas beneath and around the unsecured girts by 

clearing that area and preventing all personnel on the job 

site from entering the immediate area beneath and around the 

unsecured steel girts, and to otherwise warn all personnel 

at or around that portion of the job site of the presence of 

the unsecured steel girts. 

7. That Meredith, its agents and assigns, knew or 

should have known in the exercise of its supervisory 

capacity on the job site and its duty to exercise due care 

that the defendant Atlantic Welding and Fabricating, Inc., 

hoisted and erected the structural steel girts without 

4 
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properly securing them by tack welds or bolts, prior to 

releasing the slings and hoisting lines which elevated and 

positioned the girts, nor had those girts remained in slings 

and attached to hoisting lines until so bolted and welded, 

thereby creating a safety hazard to all personnel on the job 

site. 

a. That on or about November 14, 1996 at or about 

1500 Meredith, its employees, agents and assigns did 

negligently supervise, direct, allow and fail to prevent or 

forbid the delivery and offloading of gypsum sheathing 

drywall by directing and/or allowing the offloading of that 

drywall in the immediate area beneath and around the 

unsecured steel girts, by failing to warn those working in 

the area beneath and around the unsecured steel girts that 

the area was hazardous to the health and safety of those in 

it, as Meredith knew or in the exercise of due care should 

have known that that area was dangerous to all who entered 

there. 

9. That on or about November 14, 1996 at or about 

1500, plaintiff Michael A. Shepherd was lawfully on the 

project site known as SOF Amphibious Support Building, FCTC 

Dam Neck , Virginia Beach, Virginia, delivering gypsum 

sheathing drywall to a subcontractor located on the job 

site. 

10. That on or about the time and place aforesaid, and 

as a direct and proximate result of the negligence of 

5 
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Meredith as aforesaid, while plaintiff Michael A. Shepherd 

was attempting to deliver and place drywall on the second 

story of the southeast side of the premises through use of a 

hydraulic truck mounted crane, a structural steel girt 

became dislodged from its bracket, causing the improperly 

and negligently secured steel girt to fall upon plaintiff 

Michael A. Shepherd. 

11. That as a direct and proximate result of the 

negligence of the defendant Meredith as aforesaid, 

plaintiff was caused to sustain serious, severe, painful and 

permanent injuries; has incurred medical and hospital 

expenses in an effort to be healed and cured and will 

continue to incur said expenses in the future; has suffered 

and will continue to suffer great physical pain and mental 

anguish; has been unable to carry on his usual occupation; 

has lost time from work and will continue to lose time from 

work in the future; has lost and will continue in the future 

to sustain a loss of earning capacity; has been otherwise 

injured and damaged and will continue to be so injured and 

damaged. 

WHEREFORE, plaintiff Michael A. Shepherd moves the 

Court for judgment as aforesaid against defendant W.B. 

Meredith II, Inc. 

COUNT TWO 

12. Plaintiff realleges and incorporates within this 

Count Two of the Motion for Judgment all allegations 

6 

-6-



i 
i s: 

i 
i 
~ ... c 
~ 
"' z: a 
s 
J 

previously set forth in Paragraphs 1-11 above. 

13. At all times pertinent hereto, defendant Atlantic 

Welding and Fabricating, Inc. (hereinafter Atlantic), its 

agents, employees and assigns was the subcontractor in 

charge of the erection of structural steel in the 

construction of the SOF Amphibious Support Building, FCTC 

Dam Neck, in Virginia Beach, Virginia. 

14. That on or about November 14, 1996, defendant 

Atlantic did negligently hoist into position and place 

tubular steel girts, in the approximate dimensions of 8 11 by 

8" by 30 feet, on the southeast side of the structure of the 

SOF Amphibious Support Building between the second floor and 

the roof deck of the open structure some twenty feet from 

the ground, by removing the slings and hoisting lines which 

elevated and placed those girts into position without first 
Q,; 

t having properly secured those girts by tack welding them 
i 
~ into position or by bolting those girts into a proper ~~d 
Cl 

~ secure position or by having those girts remain in slings 
~ 

and attached to hoisting lines until bolted or tack welded 

into position. 

15. That at the aforesaid time and place, and at all 

times pertinent hereto it was the duty of Atlantic, its 

agents, employees and assigns to properly install and erect 

the structural steel involved in the construction of said 

buildingi further, Atlantic, its employees, agents and 

assigns had the duty and obligation to comply with, and 

7 



cause any other contractors or subcontractors under their 

direct supervision and control to comply with, all 

government safety requirements as set forth in government 

safety manuals regarding erection and placement of 

structural steel during the construction of said building; 

and to insure that accepted steel erection procedures and 

safety requirements be followed in the construction of said 

building. 

16. That on or about 14 November 1996 Atlantic, its 

employees, agents and assigns negligently hoisted and 

installed, into a horizontal position approximately 20 feet 

off the ground.of an open structure of the SOF Amphibious 

Support building, the aforementioned structural steel girts 

by failing to insure that said girts were secured by tack 

welds or bolts to secure said steel girts in a safe and 

proper position after having been hoisted into bracketing 

connecting the girts to vertical columns at each end of the 

girt, and by failing to insure that the unbolted and 

unwelded girts remained attached to their slings and 

hoisting lines. 

17. That the failure to secure the steel girts by tack 

welds or bolts was in violation of accepted steel erection 

procedures and safety requirements set forth by the 

government of the United States, and Atlantic and its 

employees', agents' and assigns' negligent failure to 

insure that those girts were secured, prior to the release 

8 
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of the slings and hoisting lines which positioned those 

girts, by tack welds or bolts as they were hoisted and 

placed, or to insure that the girts remained attached to 

their slings and hoisting lines until so secured, created a 

safety hazard and exposed all individuals at the job site to 

serious risk of bodily harm. 

18. That having negligently hoisted, installed and 

erected the steel girts as set forth above, Atlantic, its 

employees, agents, and assigns further had the duty to take 

appropriate measures to make safe the areas beneath and 

around the unsecured girts by clearing that area and 

preventing all personnel on the job site from entering the 

immediate area beneath and around the unsecured steel girts, 

and to otherwise warn all personnel at or around that 

portion of the job site of the presence of the unsecured 

steel girts. 

19. That on or about November 14, 1996 at or about 

1500 Atlantic, its employees, agents and assigns did 

negligently supervise, direct, allow and fail to prevent or 

forbid the delivery and offloading of gypsum sheathing 

drywall by directing and/or allowing the offloading of that 

drywall in the immediate area beneath and around the 

unsecured steel girts, by failing to warn those working in 

the area beneath and around the unsecured steel girts that 

the area was hazardous to the health and safety of those in 

it, as Atlantic knew or in the exercise of due care should 

9 
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have known that that area was dangerous to all who entered 

there due to the presence of the unsecured steel girts. 

20. That on or about November 14, 1996 at or about 

1500, plaintiff Michael A. Shepherd was lawfully on the 

project site known as SOF Amphibious Support Building, FCTC 

Dam Neck, Virginia Beach, Virginia, delivering dry wall to a 

subcontractor located on the job site. 

21. That on or about the time and place aforesaid, and 

as a direct and proximate result of the negligence of 

Atlantic as aforesaid, while plaintiff was attempting to 

deliver and place drywall on the second story of the 

southeast side of the premises through use of a hydraulic 

truck mounted crane, a structural steel girt became 

dislodged from its bracket, causing the improperly and 

negligently secured steel girt to fall upon plaintiff 

Michael A. Shepherd. 

22. That as a direct and proximate result of the 

negligence of the defendant Atlantic as aforesaid, 

plaintiff was caused to sustain serious, severe, painful and 

permanent injuries; has incurred medical and hospital 

expenses in an effort to be healed and cured and will 

continue to incur said expenses in the future; has suffered 

and will continue to suffer great physical pain and mental 

anguish; has been unable to carry on his usual occupation; 

has lost time from work and will continue to lose time from 

work in the future; has lost and will continue in the future 

PAG~ -lu-

10 



~ z 

~ 
g 
i 
~ 
~ 
~ 

~ z: 

~ 
u 
II. 

IJ~i 
till 

~ 

to sustain a loss of earning capacity; has been otherwise 

injured and damaged and will continue to be so injured and 

damaged. 

WHEREFORE, plaintiff Michael A. Shepherd moves for 

judgment as aforesaid against the defendants, W.B. Meredith 

II, Inc. and Atlantic Welding & Fabricating, Inc., jointly 

and severally. 

COUNT THREE 

23. Plaintiff, Michael A. Shepherd, hereby realleges 

and incorporates into Count Three of this Motion for 

Judgment all allegations set forth in Paragraphs 1-22 above. 

24. At all times pertinent hereto, defendant Robert 

Bosley was the superintendent for W.B. Meredith II, Inc. 

(hereinafter "Meredith"), the General or Prime Contractor 

for the construction of the SOF Amphibious Support Building, 

FCTC Dam Neck, in Virginia Beach, Virginia {hereinafter "job 

.site"), was an employee of the defendant Meredith and was 

acting within the scope of his employment. 

25. That as the employee of Meredith and while acting 

in the scope of his employment as superintendent on the job 

site set forth above, defendant Robert Bosley had direct 

supervisory control and responsibility for the actions of 

all contract personnel on the project site known as SOF 

Amphibious Support Building, FCTC Dam Neck in Virginia 

Beach, Virginia, on November 14, 1996; had direct control 

and responsibility for the proper installation and erection 

11 
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of the structural steel involved in the construction of said 

building at all times pertinent hereto; had the duty and 

obligation to comply with, and cause any other contractors 

or subcontractors under their direct supervision and control 

to comply with, all government safety requirements as set 

forth in government safety manuals regarding erection and 

placement of structural steel during the construction of 

said building; and to insure that accepted steel erection 

procedures and safety requirements be followed in the 

construction of said building, including but not limited to 

the writing, review and implementation of a certain Activity 

Hazard Analysis for the structural steel erection involved 

in the construction of said building. 

26. That on or about 14 November 1996, defendant 

Robert Bosley, while acting within the scope of his 

employment as superintendent for defendant Meredith at the 

job site set forth above, did negligently supervise the 

erection by defendant Atlantic Welding and Fabricating, Inc. 

of structural steel tubes or girts, in the approximate 

dimensions of 8" by 8" by 30 foot long, on the structure of 

the SOF Amphibious Support building between the second floor 

and the roof deck of the structure, some 20 feet from the 

ground on the southeast side of the building, as those girts 

were neither tack-welded nor bolted into place prior to 

releasing the sling and hoisting line from the steel girts 

being placed, or by having those girts remain in slings and 
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attached to hoisting lines until bolted or tack welded into 

position. 

27. That on or about 14 November 1996 defendant Robert 

Bosley, while acting within the scope of his employment as 

superintendent for defendant Meredith at the job site set 

forth above, negligently supervised the hoisting and 

installation, into a horizontal position approximately 20 

feet off the ground of an open structure of the SOF 

Amphibious Support building, of the structural steel girts 

by failing to insure that said girts were secured by tack 8 
~ ~ welds or bolts to secure said steel girts in a safe and 

~ proper position after having been hoist~d into bracketing 
~ s 
~ 

i = g 
< 
J 

connecting the girts to vertical columns at each end of the 

girt or by failing to insure that those girts remain in 

slings and attached to hoisting lines until bolted or tack 
~ 

i welded into position. 
i 
~ 
~ 

~ 
28. That the failure to secure the steel girts by tack 

welds or bolts or to insure those girts remain in slings and 

attached to hoisting lines until so welded or bolted was in 

violation of accepted steel erection procedures and safety 

requirements set forth by the government of the United 

States, and defendant Robert Bosley's negligent failure to 

insure that those girts were secured by tack welds or bolts 

as they were hoisted and placed, prior to releasing the 

sling and hoisting lines which elevated and positioned the 

girts, or to insure those girts remain in slings and 
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attached to hoisting lines until so welded or bolted into a 

safe posi.tion created a safety hazard and exposed all 

individuals at the job site to serious risk of bodily harm. 

29. That having negligently supervised the hoisting 

and erection of the steel girts as set forth above, 

defendant Robert Bosley, while acting within the scope of 

his employment as superintendent for defendant Meredith at 

the job site set fortt ~bove, further had the duty to take 

appropriate measures to make safe the areas beneath and 

around the unsecured girts by clearing that area and 

preventing all personnel on the job site from entering the 

immediate area beneath and around the unsecured steel girts, 

and to otherwise warn all personnel at or around that 

portion of the job site of the presence of the unsecured 

steel girts. 

30. That defendant Robert Bosley, while acting within 

the scope of his employment as superintendent for defendant 

Meredith at the job site set forth above, knew or should 

have known in the exercise of his supervisory capacity on 

the job site and his duty to exercise due care that the 

defendant Atlantic Welding and Fabricating, Inc., hoisted 

and erected the structural steel girts without properly 

securing them by tack welds or bolts, prior to releasing the 

sling and hoisting lines which elevated and positioned the 

girts, or that defendant Atlantic did not keep those girts 

attached to slings and hoisting lines, thereby creating a 
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safety hazard to all personnel on the job site. 

3l. That on or about November 14, 1996 at or about 

1500 defendant Robert Bosley, while acting within the scope 

of his employment as superintendent for defendant Meredith 

at the job site set forth above did negligently supervise, 

direct, allow and fail to prevent or forbid the delivery and 

offloading of gypsum sheathing drywall by directing and/or 

allowing the offloading of that drywall in the immediate 

area beneath and.around the unsecured steel girts, by 

failing to warn those working in the area beneath and around 

the unsecured steel girts that the area was hazardous to the 

health and safety of those in it, as defendant Robert Bosley 

knew or in the exercise of due care should have known that 

that area was dangerous to all who entered there. 

32. That on or about November 14, 1996 at or about 

1500, plaintiff Michael A. Shepherd was lawfully on the 

~ project site known as SOF Amphibious Support Building, FCTC 
• ~ 
~ 

Dam Neck, Virginia Beach, Virginia, delivering gypsum 

sheathing drywall to a subcontractor located on the job 

site. 

33. That on or about the time and place aforesaid, and 

as a direct and proximate result of the negligence of 

defendant Robert Bosley as aforesaid, while plaintiff 

Michael A. Shepherd was attempting to deliver and place 

drywall on the second story of the southeast side of the 

premises through use of a hydraulic truck mounted crane, a 
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structural steel girt became dislodged from its bracket, 

causing the improperly and negligently secured steel girt to 

fall upon plaintiff Michael A. Shepherd. 

34. That as a direct and proximate the negligence of 

the defendant Robert Bosley as aforesaid, plaintiff was 

caused to sustain serious, severe, painful and permanent 

injuries; has incurred medical and hospital expenses in an 

effort to be healed and cured and will continue to incur 

said expenses in the future; has suffered and will continue 

to suffer great physical pain and mental anguish; has been 

unable to carry on his usual occupation; has lost time from I 
~ 
~ work and will continue to lose time from work in the future; 
~ 
j 
~ 

~ z 
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has lost and will continue in the future to sustain a loss 

of earning capacity; has been otherwise injured and damaged 

and will continue to be so injured and damaged. 

WHEREFORE, plaintiff Michael A. Shepherd moves the 

Court for judgment as aforesaid against defendants Robert 

Bosley., W.B.Meredith II, Inc. and Atlantic Welding and 

Fabricating, Inc., jointly and severally. 

COUNT FOUR 

35. Plaintiff realleges and incorporates within this 

Count Four of the Motion for Judgment all allegations 

previously set forth in Paragraphs l-34 above. 

36. At all times pertinent hereto, defendant Peter 

16 

-16- ..... --



Godfrey was the foreman on the job site for Atlantic Welding 

and Fabricating, !nc. (hereinafter Atlantic}, and at all 

times pertinent hereto, was employed by defendant Atlantic 

and was acting within the scope of his employment as the 

foreman for Atlantic, the subcontractor in charge of the 

erection of structural steel in the construction of the SOF 

Amphibious Support Building, FCTC Dam Neck, in Virginia 

Beach, Virginia. 

37. That on·or about November 14, 1996, defendant 

Peter Godfrey, while acting within the scope of his 

employment as foreman for defendant Atlantic did negligently 

supervise the hoisting into position and placement of 

tubular steel girts, in the approximate dimensions of an by 

an by 30 feet, on the southeast side of the structure of the 

SOF Amphibious Support Building between the second floor and 

the roof deck of the open structure some twenty feet from 

the ground, by removing the slings and hoisting lines which 

elevated and placed those girts into position without first 

having properly secured, or caused to be secured, those 

girts by tack welding them into position or by bolting those 

girts into a proper and secure position or by failing to 

insure that those girts remain in slings and attached to 

hoisting lines until bolted or tack welded· into position. 

38. At the aforesaid time and place, and at all 

times pertinent hereto it was the duty of defendant Peter 

Godfrey as foreman for Atlantic on the job site, to insure 
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the safe and proper installation of and to erect the 

structural steel involved in the construction of said 

building; further, Peter Godfrey as foreman at the job site 

for Atlantic, along with its employees, agents and assigns 

under his direction, had the duty and obligation to comply 

with, and cause any other contractors or subcontractors 

under their direct supervision and control to comply with, 

all government safety requirements as set forth in 

government safety manuals regarding erection and placement 

of structural steel during the construction of said 

building; and to insure that accepted steel erection 

procedures and safety requirements be followed in the 

construction of said building. 

39. That on or about 14 November 1996 defendant Peter 

Godfrey as foreman at the job site for Atlantic, along with 

its employees, agents and assigns under his direction, 

negligently hoisted and installed, into a horizontal 

position approximately 20 feet off the ground of an open 

structure of the SOF Amphibious Support building, the 

aforementioned structural steel girts by failing to insure 

that said girts were secured by tack welds or bolts to 

secure said steel girts in a safe and proper position after 

having been hoisted into bracketing connecting the girts to 

vertical columns at each end of the girt, or by failing to 

insure that those girts remain in slings and attached to 

hoisting lines until bolted or tack welded into position. 
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40. That the failure to secure the steel girts by tack 

welds or bolts was in violation of accepted steel erection 

procedures and safety requirements set forth by the 

government of the United States, and the negligent failure 

of defendant Peter Godfrey, while acting in the scope of his 

employment as a foreman for defendant Atlantic on the job 

site, to insure that those girts were secured, prior to the 

release of the slings and hoisting lines which positioned 

those girts, by tack welds or bolts as they were hoisted and 

placed or by failing to insure that those girts remain in 

slings and attached to hoisting lines until bolted or tack 

welded into position, created a safety hazard and exposed 

all individuals at the job site to serious risk ~f bodily 

harm. 

41. That having negligently supervised the hoisting, 

installation, and erection of the steel girts as set forth 

above, defendant Peter Godfrey; while acting in the scope of 

his employment as a foreman for defendant Atlantic on the 

job site, further had the duty to take ·appropriate measures 

to make safe the areas beneath and around the unsecured 

girts by·clearing that area and preventing all personnel on 

the job site from entering the immediate area beneath and 

around the unsecured steel girts, and to otherwise warn all 

personnel at or around that portion of the job site of the 

presence of the unsecured steel girts. 

42. That on or about November 14, 1996 at or about 
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1500 Peter C~dfrey, while acting in the scope of his 

employment as a foreman for defendant Atlantic on the job 

site did negligently supervise, direct, allow and fail to 

prevent or forbid the delivery and offloading of gypsum 

sheathing dLrywall by directing and/or allowing the 

offloading of that drywall in the immediate area beneath and 

around the unsecured steel girts, by failing to warn those 

working in the area beneath and around the unsecured steel 

girts that the area was hazardous to the health and safety 

of those in it, as defendant Peter Godfrey knew or in the 

exercise of due care should have known that that area was 

dangerous to all who entered there due to the presence of 

the unsecured steel girts. 

43. That on or about November 14, 1996 at or about 

1500, plaintiff Michael A. Shepherd was lawfully on the 
~ 
i project site known as SOF Amphibious Support Building, FCTC 
~ • 
~ .. 
Ul 

j 

Dam Neck, Virginia Beach, Virginia, delivering dry wall to a 

subcontractor located on the job site. 

44. That on or about the time and place aforesaid, and 

as a direct and proximate result of the negligence of 

defendant Peter Godfrey as aforesaid, while plaintiff was 

attempting to deliver and place drywall on the second story 

of the southeast side of the premises through use of a 

hydraulic truck mounted crane, a structural steel girt 

became dislodged from its bracket, causing the improperly 

and negligently secured steel girt to fall upon plaintiff 
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Michael A. Shepherd. 

45. That as a direct and proximate the negligence of 

the defendant Meredith as afo=esaid, plaintiff was caused to 

sustain serious, severe, painful and permanent injuries; has 

incurred medical and hospital expenses in an effort to be 

healed and cured and will continue to incur said expenses in 

the future; has suffered and will continue to suffer great 

physical pain and mental anguish; has been unable to carry 

on his usual occupation; has lost time from work and will 

continue to lose time from work in the future; has lost and 

will continue in the futu=e to sustain a loss of earning 

capacity; has been otherwise injured and damaged and will 

continue to be so injured and damaged. 

WHEREFORE, plaintiff Michael A. Shepherd moves for 

judgment as aforesaid against the defendants, W.B. Meredith 

II, Inc. and Atlantic Welding & Fabricating, Inc., Robert 

Bosley and Peter Godfrey, jointly and severally. 

Plaintiff demands a jury trial. 

Blair E. Smircina, p.q. 
Kalfus & Nachman, P.C. 
870 N. Military Highway, 
Norfolk, VA 23541-0889 
(757)461-4900 

~ .. 

MICHAEL A. SHE~ (7 

~z1j'L-.._ ... 
BY---------------------------------Of Counsel 

Suite 300 FILED 
VA. BEACH C!RCl.'iT COIJR T 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

MICF..AEL ~-· SF'.EPHEaD, 

Plaintiff, 

v. At Law No.: CL98-2952 

W.B. MEREDITH, II, INC., 
ATLANTIC WELDING & FABRICATING, INC., 
ROBERT BOSLEY, and 
PETER GODFREY, 

Defendants. 

PLEA IN BAR 

COME NOW defendants W.B. Meredith, II, Inc., and Robert 

Bosley, by counsel, and respectfully move this Court to dismiss 

the plaintiff's Motion for Judgment for lack of jurisdiction, 

pursuant to Virginia Code § 65.2-307, as discussed more fully 

below. 

~. Virginia Code § 65.2-307 provides that the Virginia 

Workers' Compensation Act is the exclusive remedy for persons 

suffering injury arising out of and in the course of their 

employment. The Virginia Supreme Court has interpreted this 

Statute to bar a common law personal injury suit by an employee 

agains~ a statu~ory employer or s~acutory fellow employee fer 

accidental injuries arising out of employment. Evans v. Hook, 

239 Va. 127, 387 S.E.2d 777 (1990). 

2. The accident alleged in plaintiff's Motion for 

Judgment occurred on the construction project known as SOF 

Amphibious Support Building, FCTC Darn Neck in Virginia Beach. 

'":' 1 r ~- D ~ • '- :.:. 1 

·; :. · P:; f. r:..: "' r.: .~''I,. "',., 'l- · · 
• "4' • • ... ol - ...J 1 ·- oJ •. ;; 

-22-



.­
' 

3. Plaintiff was employed by Tidewe&·.:er Interior 

Products, a subcontractor providing dryNall to the construction 

site. Defendant Bosley was employed by defendant W.B. 

Meredith, II, Inc., working on the same job site. Contractors, 

subcontractors, their employees, and all workers who are 

engaged in the trade, occupation, or business of the owner or 

general contractor of a project are deemed to be statutory 

fellow employees. Thus, plaintiff, an employee of one 

subcontractor (Tidewater Interior Products) is the s~atutory 

fellow employee of Bosley and W.B. Meredith, II, Inc. The 

Workers' Compensation Act is the sole remedy for any injury 

suffered by an employee as a result of the alleged negligence 

of a statutory fellow employee. Nichols v. VVKR, Inc., 241 V~. 

516, 403 S.E.2d 698 (~991). 

For the reasons stated herein and pursuant to the 

authorities discussed above, defendants respectfully move for 

entry of an Order dismissing the Motion for Judgment against 

them and awarding their costs expended. 

Fay F. Spence, Esquire 
SPENCE & WHITLOW 
999 Waterside Drive 
Dominion Tower, Suite ~630 
Norfolk, VA 23510 
(757) 624-9649 

-23-

W.B. MEREDITH, II, INC., and 
ROBERT BOSLEY 

By __ ~t-~~-1·-~~~a_. __ __ 
Of Counsel 

.......... 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Plea in 

Bar was mailed to all counsel of record and to all parties 

f h . ~ 1-h d f without counsel o record t 15 I 'J ay o December 1 1998. 
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VIRGINIA: IN THE CIRCUIT COu~T FOR THE CITY OF VIRGINIA BEACH 

MIC:"'.AEL A. SHEPHERD, 

PLAINTIFF, 

v. AT LAW NO.: CL98-2952 

W.B. MEREDITH, II, INC., 
ATLANTIC WELDING & FABRICATING, INC., 
ROBERT BOSLEY, 
and PETER GODFREY, 

DEFENDAI.'ITS. 

STIPULATIONS 

COME NOW the parties, plaintiff and defendants, for 

purposes of the pending Plea in Bar hearing in this cause, and 

jointly stipulate the following: 

1. The accident which is the subject of this proceeding 

occurred at the SOF Bldg. construction site on the Navy Base at 

Dam Neck, hereafter called the "Dam Neck Project." 

2. w. B. Meredith, II, Inc. was the general contractor on 

the Dam Neck Project. The Dam Neck Project was undertaken in 

accordance with Contract N62470-93-C-3l76 between the Department 

of the Navy ( "0wner 11
) and W. B. Meredith, II, Inc. ( 11 General 

Contractor"). 

3. Robert Bosley was employed by W. B. Meredith, II, 

Inc., as Project Superintendent on the Dam Neck Project, and he 

was acting in the scope of his employment at all times relevant 

hereto. 

4. Virginia-Carolina Steel was a subcontractor of W. B. 

Meredith, II, Inc., on the Dam Neck Project, and Atlantic 



Welding was a subcontractor of Virginia-Carolina Steel on the 

Dam Neck Project. 

5. Peter Godfrey was employed by Atlantic Welding and was 

performing work on the Dam Neck Project, in the scope of his 

employment, at all times relevant hereto. 

6. Wenger Tile was a subcontractor of W. B. Meredith, II, 

Inc., on the Dam Neck Project. 

7. Gypsum Management & Supply, t/a Tidewater Interior 

Products, contracted with Wenger Tile to provide, deliyer and 

offload drywall and gypsum sheetrock on the Dam Neck Project. 

8. The plaintiff was employed by Gypsum Management & 

Supply, t/a Tidewater Interior Products and was offloading 

drywall at the Dam Neck Project, in the scope of his employment, 

at the time of the accident which is the subject of this suit. 

9. Plaintiff was operating a boom truck belonging to his 

employer on the Dam Neck Project at the time of the accident 

which is the subject of this suit. Plaintiff drove the boom 

truck to the job site, then unstrapped the mat~rial, unstrapped 

the boom from the truck, and set up stabilizers for the boom. 

Plaintiff then climbed a ladder to get into the operator's .seat 

to control the boom to move the tacks of drywall into and around 

the building under construction. The boom is operated with two 

foot pe~als and several hand controls. Plaintiff has been 

trained and certified in the operation of the boom truck and was 

the only employee of Gypsum Management & Supply, t/a Tidewater 

Interior Products, authorized to operate the boom truck on the 

Dam Neck Project at the date and time of his injury. 



10. Wenger Tile directed plaintiff and plaintiff's co­

worker to offload at several different locations in the building 

under construction on the Dam Neck Project. While moving from 

one location to anothe~, plaintiff was required to relocate the 

boom and reset ~he stabilizers. . 

ll.Jte.~~?T~~~~M~~~/& Supply, t/a 

Tidewater Interior Products, substantially more money to have 

the plaintiff offload drywall at several locations in the 

building under construction rather than paying for mere 

delivering of drywall to the site. 

12. Delivery of d.-ywall to the site, without offloading it 

into a building under construction, would not require use of a 

boom truck. 

13. According to plaintiff's testimony, some suppliers of 

drywall, such as HQ, simply deliver the drywall to the site and 

do not offload into the building under construction. Such 

suppliers generally do not own or operate a boom truck. 

14. If drywall is not offloaded to a particular area by a 

boom truck, drywall is moved manually on a job site in bundles, 

i.e. two sheets of drywall at a time. Sometimes this will be 

done by employees of a supplier and sometimes by the workers 

installing the drywall. . L . 11 ...L. -~.A-
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

:MICHA.EL A. SHEPHERD, 

Plaintiff, 

v. ATLAWNO.: CL98·2952 

W.B. MEREDITH, ll, INC., et als., 

Defendants. 

i 
I MEMORANDU))I OF LA \V IN OPPOSmON TO PLEA IN BAR 

i COMES NOW Michael Shepherd, plaintiff in the above·styled case, by counsel, and submits 
2: 

~ 
~ the following Memorandum of Law in opposition to the Plea in Bar flied by the defendants, W.B. 
~ 
~ ... z 

~ 
IJ 
II. 

i 

Meredith, ll, Inc. and Robert Bosley in this matter. This brief is filed pursuant to a schedule set 

forth by The Honorable Judge Hanson of this Court, with opposition briefs and rebuttal briefs to be 

i set forth to this Coun subsequently. 
~ .. 
Ul 
:I ... ... 
~ 

STATEJ\'IENT OF FACTS 

The plaintiff respectfully refers to the Stipulation ofF acts previously submitted by the parties 

in this matter, and to the appended portions of the deposition of John G. Rymiszewski, the 

supervisor of the plaintiff and Vice-President and General Manager ofTidewater Interior Products, 

the employer of the plaintiff. 

DISCUSSION AND ARGUMENT 

Plaintiff, at the time of the mishap resulting in his injuries which is the subject of this 

lawsuit, was a boom truck operator and a drywall hauler for Tidewater Interior Products. He was 

. ·1-.. ~ . 



injured while delivering and off-loading drywall to and at the construction site known as the Special 

Operations Forces Amphibious Support Building aboard the Dam Neck Naval Installation. The 

provisions of the Workmen • s Compensation Act do not bar a tort action if the person or entity who 

causes the injury is an "other party" within the meaning of the Act; therefore, defendants Meredith, 

Bosley, and Atlantic Welding were an "other party" if at the time of the accident plaintiff Michael 

Shepherd was not perfotming work that was part of the defendants' trade, business, or occupation. 

The seminal issue to be determined by this Court in ruling upon the Plea in Bar is whether J:vfichael 

Shepherd was injured while supplying and delivering drywall to the construction site at Dam Neck. 

If his activities that day were nothing other than supplying and/or delivering materials to the 

construction site, ~en the law as set forth repeatedly by the Supreme Court ofVirginia is abundantly 

clear: the plaintiff-deliveryman was not, at the time he sustained his injuries, participating in the 

construction of the Special Operations Forces building, was not engaged in the trade, business or 

occupation of the general contractor, and therefore the plaintiff-de liveryman can properly bring a 

tort action against the general contractor and its subcontractors for the injuries inflicted by the 

general contractor's statutory employees. Burroughs v. Walmont. Inc., 210 Va. 98, 168 S.E.2d 107 

(1969); Yancev v. JTE Constructors. Inc .• 252 Va. 42, 471 S.E.2d 473 (1996); HiPP v. Sadler 

Materials Comoration. 211 Va. 710, 180 S.E.2d501 (1971). As that is in fact the case, the Plea in 

Bar should therefore be, and is properly to be, denied 

Defendant W.B. Meredith, II, Inc. was the general contractor of the aforementioned project 

and Robert Bosley was its construction superintendent Defendant Atlantic Welding and Fabricating 

was a subcontractor of Meredith, in charge of the structural steel erection, among other things, at 

this site. Plaintiff's employer, Tidewater Interior Products, had an agreement with Wenger Tile, the 

-2-
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drywall subcontractor on the Special Operations Forces project, to supply and deliver to Wenger 

Tile at the project site, gypsum sheathing and insulation on the day of plaintiffs injuries, and for 

an additional consideration, to place and stack quantities of the sheathing at locations specified by 

Wenger Tile on the jobsite. While using a boom crane truck to oftload and place gypsum sheathing 

on the second deck of this construction site, plaintiff alleges he was injured when an unsecured steel 

beam fell off its brackets and slid down the arm of the crane and struck him. At the time plaintiff 

sustained his injuries, plaintiff's employer had no contractual relationship concerning this project 

with any of the named defendants, attended no construction meetings concerning the project, and 

had only an agreement with Wenger Tile to deliver drywall to the jobsite. (See Rymiszewski 

deposition, pp.67~70, attached as .. Exhibit 1" to this pleading). 

The present case is identical to the Burroughs case cited above in all pertinent aspects. 

Plaintiff, in that case, was an employee of a trucking company delivering sheetrock to a residential 

construction site. Under a contract with the general contractor, Cherrydale Cement Block Company 

agreed to supply sheetrock for use in walls in the homes being constructed, and for an additional 

consideration, agreed to deliver specified quantities of sheetrock to the rooms in the homes, and to 

stack in each room in the homes under construction an appropriate amount of sheetrock. The 

plaintiff was an employee of the trucking company hired by the sheetrock supplier to deliver the 

sheetrock, and while carrying sheetrock into the homes under construction, fell down an open 

stainvell in one of the homes, sustaining injuries. Reviewing the situation, and acknowledging that, 

as in the instant case, the gathering of material is essential to the construction of a building, the 

Court nevertheless held that the act of stacking of sheetrock in the several rooms of the construction 

site constituted the final act of delivery, and not an act of construction. Therefore, persons who 

... 
~~~ 
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function solely as suppliers and deliverers of goods are an .. other party" for purposes of the 

Workmen's Compensation A~ the activity of the plaintiff] deliveryman in stacking sheetrock at 

specified places on the construction site did not transcend delivery, and therefore the 

plaintifii'deliveryman was not involved in the trade, business or occupation of the general contractor 

in constructing the building. Burrouahs. 210 Va. at 100; See also Perkinson v. Thomas, 158 Va. 

699, 164 S.E.2d 561 (1932); Garrettv. TubularProds.Jnc., 176F.Supp.101 (E.D.Va. 19:59). As the 

plaintifti' de liveryman was an "other party" for purposes of theW orkmen' s Compensation Act to the 

defendant/general contractor, his tort action for personal injuries against the general contractor was 

not barred by the provisions of the Workmen's Compensation Act. 

This holding has been reaffirmed and indeed expanded by the Court in more recent cases. 

In the Higp case, it was held that an action was properly brought in tort against a concrete 

subcontractor to the general contractor by the employee of another subcontractor at the jobsite, who 

was struck by the concrete subcontractor's vehicle. The concrete subcontractor was to deliver 

concrete to the jobsite where it would be spread or finished by non-employees of the concrete 

subcontractor. It was held that the employee of subcontractor who was struck by the concrete 

subcontractor's truck was not barred by the Workmen's Compensation Act from bringing a tort 

action against the concrete subcontractor, as the concrete subcontractor was required only to deliver 

concrete where directed, not to spread or finish the concrete, and in perl"orming its obligation, the 

concrete subcontractor's employee was performing the final act of delivery, not an act of 

construction constituting the trade, business or occupation of the general contractor. Hipo v. Sadler. 

211 Va. 710, 180 S.E.2d 501 (1971). 

-4-
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The Coun stated the proposition differently, but with equal clarity and to the same effect, 

in the case of Yancev v. JTE Constructors. Inc .. 252 Va. 42, 471 S.E.2d 473 (1996). There, an 

employee of a subcontractor who was injured while inspecting a sound barrier at a highway 

construction site filed a motion for judgment in tort against the general contractor, alleging 

negligence. There, it was found and held that the general contractor on a highway project was not 

the statutory employer of the employee of a subcontractor which supplied and delivered the sound 

barrier wall panels to the jobsite, who was injured while inspecting the panel after it was unloaded 

from the delivery truck. The employee was not engaged in the trade, business or occupation of the 

general contractor at the time he sustained his injury, as the inspection of the sound barrier panel 

was deemed to be the final act of delivery required by the contract, and the subcontractor's 

employee (Yancey) did not engage in the general contractor's work of incorporating the panels into 

the sound barrier wall. Indeed, the panels manufactured and delivered by the subcontractor were 

not the sound wall itself, but ••were component parts of the wall, much like nails, board and 

sheetrock are component parts of the house ... and (plaintiffs) inspection and patching activities 

were the final acts of delivery required by the contract" I.d. 252 V a. at 45, 4 71 S.E.2d at 475. It was 

further found that Yancey's activities in inspecting the panels delivered did not change the substance 

of what he was doing - completing the act of delivering sound barrier wall panels as required by 

the contract. 

None of the authorities cited by counsel for the defendants concern delivery of materials to 

a construction site by a materialman or supplier. Those cases cited deal with delivery of medical 

services to a city jail, repair of military equipment, or parking lot accidents aboard a naval 

installation. Further, the issue of whether :tvfichael Shepherd, at the time he sustained his injuries, 
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was involved in the work of the general contractor and his subcontractors on this project is one 

solely determined by what he was doing at that time, which was delivering and placing gypsum 

sheathing at specified places on the construction site, and that is an issue to be determined by 

application of the Commonwealth of Virginia's statutory and case law as to what constitutes the 

trade, business or occupation of the general contractor of this construction project. 

In sum, Michael Shepherd, in delivering and placing gypsum sheathing at specified places 

at the Dam Neck construction site, undertook no activity to incorporate the delivered materials into 

the construction project; he engaged in no construction activities at the site; his employer had no 

contractual relationship of any sort with any of the defendants pertaining to this construction project; 

in short, he was an "other party" and a "stranger" to the employment and work of the general 

contractor of this construction project, and is thus not within the scope of the exclusionary 

provisions of the Virginia Worker's Compensation Act. In other words, lvlichael Shepherd is not 

limited to the exclusive remedy provided under the Workmen's Compensation Act and can, and has, 

properly brought a direct action in tort, alleging negligence on the part of the general contractor and 

its statutory employees. 

CONCLUSION 

WHEREFORE, the plaintiff, Michael Shepherd, respectfully requests that this Honorable 

Court deny the Plea in Bar set forth in this case by the defendants W.B. Meredith 1:4 Inc. and Robert 

Bosley. 

Lo ;. " .- ""I "·. ~=-J .... • .. •'-.::_; 
-- •• '-·~ C:·::: :"";_.·;; .•.·· ... ,.., .... . . ., .. .,r 

lJ /1 I J ' I ... n;r~ I ~ C;J " 
. I I I .;: 41 

URTts fi\lJt-r ._, -~ 
• I L&.~;,·~ 

MICHAEL A. SHEPHERD 

By: ~-8L::.___' ___;....;;;;...c&_ . ......... _ .. 
Of Counsel 
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Blair E. Smircina 
VSB# 23499 

.-. 

K..QFUS & NACHMAN, P. C. 
870 N. Military Highway, Suite 300 
P. 0. Box 12889 
Norfolk, VA 23541-0889 
(757) 461-4900 

.··• 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing pleading was mailed to all counsel of 
record this 14111 day of January, 2000. 

Blair E. Smircina 
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-
J. G. Rvmiszewski 

l EXAMINATION BY MR. NORRIS: 

2 Q Mr. Rymiszewski, there was going to be a 

3 court hearing awhile back that you were scheduled to 

4 _appea~. What were you going to testify to? What 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

were you prepared to tell the court? 

A I have no idea. 

Q Did you not discuss with the lawyers in 

this room the questions that you were going ta be 

asked at that hearing? 

MR. AUFENGER: I'm going to object to 

that. Number one, the question's vague and 

ambiguous. Number two, it calls for attorney ~ 

w~rk product. Ask siecific questions. 

MR .. "NORRIS: I'm not asking you. I'm 

asking this guy. If you shared it with him, 

it's not your work product. 

MR. SMIRCINA: I'm about to ask him the 

same questions anyway. I'm about to ask him 

the same questions anyway. 

MR. NORRIS: All right. All right. Go 

ahead. 

EXAMINATION BY MR. SMIRCINA: 

Q I have in my hand a copy of a three-page. 

document- that you gave me earlier today. I'd like 

. .. 
INC. 
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fl:~ -? . 

J. G. R iszewsk. 

l you to look at the copy. Tell me if you recognize 

2 it, and what is it? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

A Yeah. 

Q What is it? 

A The first page is the copy of our 

preliminary, which is this one right here. 

Q Preliminary order request? 

A Yeah. That's typically written up by a 

person in the office or a sales r~presentative. 

Q It's indicates that Wenger.Tile was the 

customer? 

·. 
The second sheet that doesn't show any A .· 

pricing is typically the delivery s~e~~: That's .. 
asked to be sign·ed once we deliver the material. The 

last sheet with pricing is actually stapled to the 

delivery ticket and mailed to the contractor's 

office. 

Q All right. So this indicates that you 

had an agreement with Wenger Tile to deliver 

sheathing and.it looks like some insulation to the 

SOF Building at Dam Neck in Virginia Beach? 

A Yes. 

Q With a delivery date of ll-14-96? 

A Yes, sir . 

Q Do you have any contractual relationship 

- ......... .,"1\TT'\ l":~nRAM AND-ASSOCIATES, INC. 
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J. G. R miszewsk~ 

l with Atlantic Welding and Fabricating or Meredith 

2 Construction concerning this project? 

J A No, sir. 

4 Q So the only contractual relationship you 

5 had -- ~t you had one at all -- if this constitutes a 

6 contract would be to deliver drywall to the site? 

7 A Yes, sir. 

a Q And that's all the -- that's all you had 

9 an agreement with.Wenger Tile to do? 

10 A Correct. 

ll Q You never attended any construction 

12 meetings ~or this project site? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. . 
A No, sir. 

'• 

Q It'~ not your business at all, is it? 

A No. 

MR. SMIRCINA: I've got nothing 

further. Thanks~ Appreciate your time, John. 

THE WITNESS: No problem. 

MR. SMIRCINA: Do you have anything 

else? 

MS. SPENCE: I have one briefly. 

MR. SMIRCINA: Oh, I'd like to make that 

an exhibit. Number 2. 

(Marked by the court reporter as 

Rymiszewski Exhibit Number 2.) 
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J. G. R iszewski 

l EXAMINATION BY MS. SPENCE: 

2 Q On the third page of what has been 

3 marked as Exhibit 2, it indicates date shipped of 

4 November looks like a lS or 16. Tell me which it 

5 is. 

A Okay. If I'm not mistaken, it ·was 

7 delivered on the 14th and billed out on the lSth. 

a I'm not necessarily sure. Sometimes we will file 

9 tickets that might not .go·for a week, but it still 

10 has the original date that it was entered. 

ll Q Okay. So although it says date shipped, 

12 that wouldn't be accurate. That would be date 
. . 

13 billed? .. 
14 A Correct. 

15 MS. SPENCE: Fair enough. That's all I 

16 have. 

17 MR. SMIRCINA: John, you have the 

18 right I'm not your lawyer, but you have the 

19 right to read and review a copy of your 

20 testimony here today prior to it being 

21 distributed to the counsel. We're going to 

22 order a copy and provide one to you. I say 

23 that this lady is likely to transcribe what you 

24 said accurately, so I would say you could waive 

25 it with safety. 

. . 
··-- .. _... •• "'Il .. .,,.., INC. 
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J. G. Rvmiszewski 71 

l THE WITNESS: Okay. 

2 MR. SMIRCINA: All right. He waives. 

3 (The deposition was concluded at 

4 11:31 a.m.) 

s 

6 -----ooo-----
7 

8 

9 

10 

11 

12 

13 

~ 

14 .. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~::. 25 

' 
- 0 .. 
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l C -E R T ! F I C A T E 

2 

3 STATE OF VIRGINIA, 

4 CITY OF NORFOLK, to-wit: 

5 

6 I, Juanita Harris, a Notary Public for the 

7 State of Virginia at Large, certify that the 

a foregoing deposition of John Gerald Rymiszewski was 

9 duly sworn .to before me and taken by .me at the time . . 
10 and place and for the purpose in the caption 

11 mentioned. 

12 I further certify that I am not a relative or . 
' . 

13 employee .. or attorney or -~o~nsel of any of. the ~art.ies 

14 or~a relative or~employee of such attorney or counsel 

15 or financially interested in the action. 

16 Given under my hand this Sth day of January, 

17 2000. My commission expires February 28, 2002. 

18 

19 

20 

21 

22 

23 

24 

25 

~~n~~M AND ASSOCIATES, INC. 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH 

MICHAEL A. SHEPHERD, 

PLAINT I FE', 

v. AT LAW NO.: CL98-2952 

W.B. MEREDITH, II, INC., 
ATLANTIC WELDING & FABRICATING, INC., 
ROBERT BOSLEY, 
and PETER GODFREY, 

DEFENDANTS • 

. BlUEF IN:.SUPPOR'r OF PLEA IN BAR 

COME NOW Defendants, Robert Bosley and W. B. Meredith, II, 

Inc., by counsel, and submit the following Brief in Support of 

their Plea in Bar to the action filed against them herein. 

SU'RMEN'r OF FAC'rS 

The relevant facts are set forth in the Joint Stipulation 

of Facts previously submitted to the Court and in referenced 

portions of deposition transcripts, submitted by agreement of 

the parties, in particular, the depositions of Phillip Shepard 

and John Rymiszewski. 

Under Virginia Code §65.2-307, an injured employee's 

exclusive remedy for work-related injuries caused by his 

employer or a fellow employee {including a statutory employer o 

statutory fellow employee) is under the Virginia Workers' 

Compensation Act. If the parties and injury fall under the 

canopy of the Workers' Compensation Act, a Circuit Court has no 

l. 
, .. 
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jurisdiction over a common law action between the parties. 

Bristow·v. Cross, 210 Va. 718 173 S.E.2d 815 (1970). 

Virginia Code §65.2-302, and cases decided thereunder, 

define when one becomes a statutory employer or statutory fello 

employee. Project owners, general contractors, sub-contractors, 

and even sub-sub-contractors can all be statutory employers if 

they contract with another party to perform work which is a par 

of their own "trade, ·bu~iness or occupation." 

The case at bar presents two separate and distinct issues 

under the Workers' Compensation Act: First, if the Onited 

States Navy, as owner of the project on which plaintiff was 

injured, is the statutory employer of the plaintiff ~ the 

statutory employer of defendants W. B. Meredith, I!, Inc. and 

Bosley, then the plaintiff is a statutory fellow employee of th 

defendants, and the exclusive remedy provisions of the Workers' 

Compensation Act bar the plaintiff's suit against these 

defendants. Alternatively, defendants argue that W. B. 

Meredith, II, Inc., is the direct statutory employer of 

plaintiff, the employee of a sub-sub-contractor performing work 

that was part of Meredith's trade, business or occupation. 

Under either one of the above theories, plaintiff is barred fro 

suing defendants Meredith and Bosley·. 

1. W. B. Meredith, !I, Inc., and Bosley are statutory 

fellow emplovees of the plaintiff. 

The United States Navy, as owner of the construction 

2 
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project on which plaintiff's injury occurred, is the statutory 

employer of the plaintiff and the statutory employer of W. B. 

Mer~dith, II, Inc. and Bosley. A project owner is the statutor' 

employer of any contractor, sub-contractor, or worker who 

undertakes to perfor.m or execute any work which is a part of th 

"trade, business or occupat.:.on" of the owner. Virginia Code 

S65.2-302(A). When the project owner is a governmental entity, 

the owner's "trade, business or occupation must be judged 

according to the public duties they are 'authorized and 

empowered by legislative mandate to perform.'" Roberts v. City 

of Alexandria, 246 Va. 17, 19 (1993) (citations omitted; emphasi 

added) • To determine the trade, business or occupation of the 

United States Navy, one must determine what the Onited States 

Navy is "authorized and empowered by legislative mandate" to do. 

The Onited States Code grants the Secretary of the Navy 

responsibility for and "the authority necessary to conduct all 

affairs of the Department of the Navy, including the following 

functions: .••. (12·) the construction, maintenance, and 

repair of buildings, structures ••. " 10 u.s.c. § 5013(b}. 

The Dam Neck construction project where plaintiff's injury 

occurred was clearly within the duties that the Onited States 

Navy is authorized by law to perfor.m. The project was the 

construction of the SOF Building, a special top security 

facility. 

Not only is the Navy authorized to build and repair 

3 
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buildings, direct employees of the United States Navy perform 

construction activities· on some projects. Even when the Navy 

has contracted out some construction activities, on ugovernment 

furnished equipment contracts," Navy employees actually deliver 

materials to the job site, the same as material men or supplier 

would do on a private construction site. (~. Shepard 

transcript, pp. 3, 6.) United States Navy employees have also 

both delivered and installed drywall on government construction 

projects. (~.·shepard transcript, p. 8.) Thus, not only is the 

Navy authorized by law to carry out the construction activity 

involved in this case, but that activity is, in fact, often 

carried on through employees of the Navy rather than through 

independent contractors. See Nichols v. VVKR, Inc., 241 Va. 

516, 521 (1991). Accordingly, the plaintiff herein- even if 

merely delivering material - was perfor.ming work that was part 

of the Navy's trade, business or occupation, making the Navy 

plaintiff's statutory employer. 

The case at.bar is comparable to Anderson v. Thorington 

Construction Co., 201 Va. 266 (1959) •. In Anderson, the General 

Assembly created the Richmond-~etersburg Turnpike Authority and 

gave it the powers necessary to construct, operate and maintain 

the turnpike project. The Turnpike Authority sub-contracted an 

engineering fir.m to prepare the plans and specs for the turnpike 

and to supervise the construction. The Authority also sub­

contracted Thorington Construction Company to perfor.m the 

4 
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necessary construction work. Because the Turnpike Authority ha 

legislative authority both to design and to build the turnpike, 

the Virginia Supreme Court held that the Turnpike Authority was 

the statutory employer of both the engineering firm and of the 

construction company. Because the Authority was the statutory 

employer of both sub-contractors, an employee of the engineerin 

firm was considered a statutory fellow employee of employees of 

the construction company. Because these employees were fellow 

statutory employees,· an injured .engineering firm employee was 

barred from suing the construction company for injuries he 

received on the turnpike project. 

Likewise, in the case at bar, the Onited States Navy is th 

statutory employer of W. B. Meredith, II, Inc., the company 

contracted to build the Dam Neck building project. Onder 

Virginia Code §65.2-302(C) the Onited States Navy was also the 

statutory employer of the plaintiff, who was employed by 

Tidewater Interior ~roducts, a sub-contractor of Wenger Tile, 

which was a sub-contractor of W. B. Meredith, II, Inc. 

The significance of the Navy's statutory employer status i 

not simply to bar the plaintiff's lawsuit herein; rather, the 

purpose of Virginia Code §65.2-302 is to expand the availabilit 

of workers' compensation coverage for accidental injuries 

occurring from employment related hazards. If plai~tiff's 

direct employer, Wenger Tile, did not provide workers' 

compensation coverage for some reason, plaintiff would be 

5 
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entitled to pursue compensation from the general contractor (W. 

B. Meredith, II, Inc.) or from the project·owner (the United 

States Navy), since all were involved in the same trade, 

business or occupation. Sites Constr. Co. v. Harbeson, 16 va. 

App. 835, 434 S.E.2d l (1993). The Virginia Supreme Court has 

long stated that the Workers' Compensation Act is highly 

remedial and must be liberally construed to allow injured 

persons to recover workers' compensation. Henderson v. Central 

TelePhone Co., 233 Va. 377, 382 (1987). Even though the 

plaintiff herein is not seeking workers' compensation coverage 

from the United States in this particular case, the Workers' 

Compensation law must still be construed liberally, just as if 

he were seeking such workers' compensation. ~ 

Plaintiff erroneously attempts to rebut this statutory 

fellow employee argument by relying on Burroughs v. Walmont, 21 

Va. 98 {1969). Burroughs did not involve an owner's status as 

statutory employer, particularly not an owner that was a 

governmental entity. The Court in Burroughs addressed the 

limited issue of whether mere delivery of supplies by a truckin 

company was part of the trade, business or occupation of a 

private general construction contractor. Whether an "owner" is 

a statutory employer of two separate entities, such that those 

entities' employees are "fellow statutory employees" is an 

entirely different issue from the one addressed in Burroughs. 

~ Roberts v. City of ~~exandria, 246 Va. 17, 21 (1993). Eve 

6 . .. 
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if Burroughs applies to prevent W. B. Meredith, II, Inc., from 

being a direct statutory employer of the plaintiff, it has 

absolutely no bearing on the question of whether w. B. Meredith, 

II, Inc. is plaintiff's fellow statutory employee. For the 

reasons above, plaintiff and defendants are fellow statutory 

employees and plaintiff is barred from maintaining this suit 

against them. 

2. W. B. Meredith, II, Inc. is plaintiff's -statutory 

employer. 

Under Virginia Code §65.2-302(C): 

when the sub-contractor in·turn contracts with still 
another person (also referred to as 'sub-contractor') for 
the performance or execution by or under such last sub­
contractor of the whole or any part of the work undertaken 
by the first sub-contractor, then the liability of the 
owner or contractor shall be the same as the liability 
imposed by sub-sections (A) and (B) of this section. 

Id. In simpler terms, a project owner and a general contracto 

can both be statutory employers of a sub-contractors' sub-sub-

contractor, if all are working in the same trade, business or 

occupation. W. B. Meredith, II, Inc., is undisputedly the 

general contractor of the owne·r' s project. Wenger Tile is 

undisputedly a sub-contractor of W. B. Meredith. Gypsum 

Management and Supply, trading as Tidewater Iriterior Products, 

contracted with Wenger Tile to provide and offload drywall on 

the Dam Neck project. (Joint Stipulations, paragraph 7.) Thus, 

Tidewater Interior Products can be classified as a sub-

contractor on the building project, as a sub-contractor includes 

7 
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contractors, laborers, mechanics and persons furnishinq 

materials who contract with someone other than the owner of the 

project.. ~ Virginia Code §43-1. In construction cases, the 

Virginia Supreme Court has considered all contractors engaged i 

work on the same construction project to be involved in the sam 

trade, business or occupation. ~ Kramer v. Kramer, 199 Va. 

409, 100 S.E.2d 37 (1957} ~ 

In determining whether a sub-contractor (or sub-sub­

contractor) is·t~e statutory employee of a privately owned . . 
general contractor in construction project cases, the Virginia 

Supreme Court has drawn a distinction between sub-contractors 

engaged in construction and those engaged in "mere delivery." 

Plaintiff relies on Burroughs v. Walmont, supra, in support of 

his position that he was a "mere delivery man" on the Dam Neck 

building project, and accordingly, not a statutory employee of 

defendant W. B. Meredith, II, Inc., the general contractor. 

Unlike Burroughs, however, the plaintiff's work herein went 

beyond mere delivery. After arriving on site with the sheet 

rock, the plaintiff had to assemble and stabilize a boom crane. 

He then used the crane to move·sheet rock to various locations 

within the ouilding under construction. In order to accomplish 

this, he had to move his crane from one location to another and 

re-stabilize it before operating the hydraulic boom. The injure 

plaintiff in Burrouqhs did not use construction equipment such 

as a crane. He fell and was injured while manually carrying 
8 . .• .. 
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material onto the job site. 

Other cases have recognized that utilizing a crane to off-

load materials is actually part of the construction process. 

~Yancey v. JTE Constructors, Inc., 252 Va. 42 (1996) (RECO 

employee inspecting a panel after delivery was a mere delivery 

man when contractor JTE used a crane to unload the panel from 

RECO's delivery truck); See also Garrett v. Tubular Products, 

~, 176 F. Supp. (E.O. Va. 1959) (when the 

contractor/purchaser of material was· responsible for using a 

crane to unload material from the supplier's truck, the supplie 

was a mere delivery man) . unlike Yance~, supra, and Garrett, 

supra,~ neither the general contractor herein nor any separate 

sub-contractor was hired to offload material with the crane. 

The plaintiff himself operated the crane and added the material­

to the upper stories of the building project. By operating the 

boom crane to offload the materials, the plaintiff engaged in a 

act of construction, such that his_activities "transcended mere 

delivery." Burroughs, supra, at 100. Because he was engaged. 

in construction activities on the project, plaintiff was a 

statutory employee of W. B. Meredith, II, Inc., and plaintiff is 

barred from suing these defendants. 

9 
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CONCLUS~ON 

Because the Dam Neck building project was owned by the 

United States Navy, a governme~tal entity fully authorized by 

the legislature to perform the construction project itself, 

Bosley and W. B. Meredith, II, Inc., are statutory fellow 

employees of the plaintiff and therefore immune from this suit 

under the provisions of the Workers' Compensation Act. Even 

using the stricter test that applies to sub-contractors of 

privately owned general contractors, W. B. Meredith, II, Inc. i 

a statutory employer of the plaintiff because plaintiff's 

activities on the construction project, namely operation of a 

boom crane, were construction activities that transcended mere 

delivery. Onder either theory, defendants w. B. Meredith, II, 

Inc. and Robert Bosley are immune from suit under the exclusive 

remedy provisions of the Workers' Compensation Act. Wherefore, 

pursuant to the authorities discussed herein, the defendants 

respectfully ask this Honorable Court to sustain their flea in 

Bar and dismiss this action against them. 

~ . .. 

W.B. MEREDITH, II, INC. 
And ROBERT BOSLEY 

ay __ ~~-~~·~~;_·._~+~~~~~~-------­
-o¥ Counsel 

lO 
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Fay F. Spence, Esquire 
(Va. State Bar No. 27906) 
Spence & Whitlow 
999 Waterside Drive, Suite 1630 
Norfolk, VA 23510 
{7 57) 625-0269 

CERTIFICATE 

I hereby certify that a copy of the foregoing was mailed t 
all counsel of record on the day of , 
2000. 
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VIRGINIA: CIRCUIT .COURT OF THE CITY OF VIRGIN·IA. BEACH 

MICHAEL A. SHEPHERD, ) 
Plaintiff, ) 

) 
v ) CL98-2952 

) 
w. B. MEREDITH II, INC. I ) 
et a l . , ) 

Defendants. ) 

Deposition of Phillip Shepard, taken before 

Juanita Harris, Court Reporter, a Notary Public for 

the State of Virginia at Large, pursuant to notice, 

at the offices of Kalfus and Nachman, Suite 300, 

870 North Military Highway, Norfolk, Virginia, at 

11:32 a.m., January 4, 2000, to be used in the trial 

of the above-entitled cause. 

APPEARANCES: Kalfus and Nachman (Mr. Richard 
Aufenger and Mr. Blair E. 
Smircina), attorneys for the 
plaintiff. 

Norris and St. Clair (Mr. John s. 
Norris, Jr.), attorneys for 
defendants Atlantic Welding and 
Godfrey. 

Spence and Whitlow (Ms. Fay F. 
Spence) , attorneys for defendants 
Meredith and Bosley. 
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... · 

P. Sheoard 

l PHILLIP SHEPARD, called as a witness, h·aving 

2 been first duly sworn, was examined and testified as 

3 follows: 

4 

5 

6 

7 

a 

9 

10 

1l 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

EXAMINATION BY MS. SPENCE: 

Q Good morning r sir. Would you state your 

name for the record. 

A Phillip Shepard. 

Q Where do you work, sir? 

A w. B. Meredith. 

Q What is your job there? 

A Vice president of operations. 

Q Tell me briefly what the job duties are 

for vice president: of operations .. 

A I oversee all project management, 

estimation, purchasing and production in the field. 

Q In the course of your employment with 

Meredith, are you familiar with the term government­

furnished equipment? 

A Yes, I am. 

Q What does that mean? 

A Equipment that•s furnished by the 

government. 

Q Fair enough; and when does the 

government furnish equipment? 

t:~r."li.T7\T.n fll:)ll~~M ZU~Tn ·ASSOCIATES, INC. 
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1 A 

2 instance 

3 Q 

4 A 

P. She~ard 

Depends on -- job specific. For· 

I beg your pardon? 

Go ahead. Continue. 

It's project specific ! g~ess you would 

5 say. I mean an example would be -- I have a BEQ that 

6 the government furnished bike lockers and we 

7 installed them. Happened to be one of the last items 

8 of the project that went in. I've had projects where 

9 throughout th~ life of the project -- we have a 

10 project right now -- we're just completing one where 

11 we've installed government-furnished equipment 

12 throughout the entire life of the project as the 

13 equipment arrived so --

14 Q Who delivers the equipment when it's 

15 government-furnished? 

16 A It really all depends. In some cases, 

17 it's the government. I would say most cases it's the 

18 government. We did have one project we actually had 

19 to go pick it up at a centralized warehouse so --

20 Q I'm going to ask_ if you've had such 

21 government-furnished-equipment projects with the Navy 

22 specifically? 

23 

24 

A 

Q 

25 particular? 

Yes, I have. 

can you recall any of those projects in 

~nMnr~ n~n~nM nNn ~SSOCIATES. INC. 
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, .•. . 
P. Sheoard 

A Do you want the contract numbers· or 

Q Just the name of the project will do. 

A BEQ Portsmouth at the Portsmouth Naval 

Hospital; and the SIMA project, the Shore 

Intermediate Maintenance Activity addition and 

upgrade. 

MS. SPENCE: That's all the questions I 

have for you. 

BY MS. SPENCE: 

Q Can you give me some more examples of 

types of equipment that the government has supplied 

you? 

A On the SIMA project, .it varied. 

4 

Anywhere from a computer table all the way up to a 

fifteen-ton metal lathe or industrial-sized drill 

presses, ceramic ovens that probably weighed fifty 

tons; and then, like I said, just furniture. There's 

been instances where we've -- in other BEQs ~here we · 

installed the government-furnished refrigerators, 

microwave ovens. 

Typically, the way it's notated on the 

plans and specs would be government-furnished, 

contractor-installed; so essentially what they buy is 

the labor. That's quite common. 

ct"'\ll.n.r.n··r:"Rn~nM ~~n n.!=l.!=lo"~!ATES. INC. 
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P. Shepard· 

l Q So by contractor-installed -- ther~ is 

2 work is be done to add the material into the building 

3 project? 

4 A Labor. I mean that's basically what 

5 we what they•re buying. They'll usually supply 

6 in one instance was the bike lockers, and we actually 

7 erected them and installed them; and then an exampl~ 

8 for the SIMA project would be if there was a piece 9f 

9 equipment -- whether it was a drill or a lathe -- we 

10 secured them, fastened them to the existing concrete, 

11 and then provided electrical service or mechanical 

12 . setvice if it happened to be a piece of equipment 

13 that required another one. We have paint -- a 

14 spray-paint booth which would require -- they would 

15 deliver it, we would set it in place. We would 

16 provide the we would connect it electrically and 

17 mechanically and duct work, plumbing, whatever is 

18 required at that point. 

s 

19 Q What material were th~ bike lockers that· 

20 you all erected? 

21 A I couldn't tell you. They•re either 

22 fiberglass or metal. I don't remember. 

23 

24 

25 

MS. SPENCE: Okay. That•s all the 

questions I have. Either of these gentlemen 

may have some for you. 

-c "1\Tll. r. n r!~ ».·~n M :D. Nn J:I..S SOC IATES. INC. 
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P. Shepard 

1 EXAMINATION BY MR. NORRIS: 

2 0 Mr. Shepherd, my name is John Norris, 

3 and I'm representing Atlantic Welding and 

4 Fabricating. On a Navy job in which the Navy is 

5 providing materials, you say on occasion the Navy 

6 will actually deliver the materials to the job site? 

7 A Oh, yes. 

8 0 So in that case, the Navy is performing 

9 th• same job as a mat~~ialmari on any other typical 

10 job; is that correct? 

11 A A supplier that wo~ld supply materials? 

12 0 Right. 

1~ A Correct. 

14 0 And so the types of materials -- and, 

15 again, I'm focusing now on government-furnished 

16 equipment. 

17 A Uh-huh. 

18 0 When the Navy itself delivers the 

6 

19 materials, do they bring it on site in some kind of a· 

20 truck and off-load it on the site? 

21 A Sure. Sometimes it's the same suppliers 

22 we use and -- I mean -- and there are other instances 

23 when it's government-furnished, government-installed; 

24 and at some point in the contract, the construction 

25 period, they may coordinate with us and say, Hey, we 

""u~rn·~~~u~M ~Nn ~AAn~t~TES. INC-
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P. Sheoard 

1 want to bring in XYZ piece of material or equipment 

2 and install it. Is it okay with you? It could be 

3 cable, it could be whatever they deem whatever 

4 t~ey want to rob from another project or however they 

5 want to cut the budget. 

6 flexibility. 

It mean it's a lot of 

7 Q So the Department of the Navy has the 

8 capability, the knowhow and the wherewithal to 

9 deliver to a construction site for a Navy project 

10 materials to be incorporated into the construction of 

11 that site? 

12 

13 

A 

Q 

Absolutely. It happens all the time. 

Do you know of any instances where the 

14 materials delivered by the Navy have included 

15 drywall? 

16 A Other than the government providing 

17 their own build-out, I would say no. 

18 Q How about an example where the 

19 government provides the build-out? 

20 A I've had a project.where within my 

21 project the government -- the government entity that 

22 was occupying that particular facility took it upon 

23 themselves to do a, quote, self-help project. I mean 

24 that's -- especially in renovation projects where 

25 you're renovating a portion of the project or maybe 

ci"'MaT.n r--g zu:.».M ».1\Tn ~l=lSOCIATES. INC. 
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P. Shepard 

1 the whole project. The command or the entity that 

2 occupies that -- they do a lot of their own work. 

3 I've seen that happen. 

4 

5 

6 

Q 

A 

Q 

So does that include drywall work? 

Oh, yes. Yes. 

And would that include delivery and 

7 installation? 

a A Sure. Well, delivery of the material 

9 and -- yeah. They install. They do all the work 

10 themselves. Yeah. 

11 Q But at least as to delivery --

12 A Oh, yeah. 

13 Q You've known examples where the 

14 government has delivered drywall for a project? 

15 

16 

17 

A Sure. 

MR. NORRIS: Okay. That's all I have. 

18 EXAMINATION BY MR. SMIRCINA: 

19 Q 

20 correct? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

You work for w. B. Meredith? That's 

Ye.s. 

How long have you been working there? 

Three and a half years. 

What is your educational background? 

Civil engineer. 

'1:11"\1\U. r.n ·(';RAHAM AND ASSOCIATES, INC. 
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P. Sheoard 

1 Q Oka.y. You•ve mentioned that the·Navy 

2 oftentimes provides materials to be used on projects, 

3 so generally finished goods, aren't they? As opposed 

4 to.building supply materials? 

5 

6 

7 

a 

A 

Q 

A 

Q 

Equipment. Yeah. 

Equipment? 

Uh-huh. 

You mentioned microwave ovens, you 

9 mentioned bike lockers. 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

Right. 

You mentioned all these sort of things. 

Right. 

Is that typical? 

That's typical. Yes. 

Are you familiar with the SOF building 

16 construction site that's a part of this litigation 

17 that's going on? Were you on board at that point in 

18 time? 

9 

19 A I was on board. I was a project manager· 

20 at that time,. but it .wasn• t one of my projects. 

21 Q Were you aware whether the Navy was 

22 supplying any materials to that project or not? 

23 

24 

A 

Q 

I was not familiar with that. 

Is the sheet rock conside~ed something 

25 that the Navy would supply as part of a project of 
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P. Sheoard 10 

that sort? 

A It would be a bit unusual I suppose, 

yes. 

Q A~! you mentioned that the Navy 

oftentimes supplies these goods because they have the 

goods on hand and they don't want to repurchase them 

twice. Is that pretty much the reason why? 

A No. Typically what happens in the 

procurement of these buildings -- the design phase is 

four or five years ago; five, six years ago; and a 

new captain has come on board, technology has 

changed. Whoever the entity that's taking over this 

building --whether it's a shqre maintenance 

activity, which was a new construction -- there was 

various groups in there and they all had their --

Q Preferencea? 

A -- preferences I gues·s you could . say; 

and somebody needed a kitchen here, so they took it 

upon themselves to go ahead and build-out within our 

project I suppose. I mean, it's just a lag time and 

sometimes it's easier for th~m to take it upon 

themselves. Apparently, they have that procurement 

arm where they can do work in-house, and that's not 

all the projects. There's just several projects. 

Q You don't know whether that was the 

'0 f'\ 1\TU T. n r: '1;1 ~ ~ ~ M ANn A..!=; S () C I ATE S • INC . 
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P. She-card 

l situation regarding this project that's the 

2 subject 

3 A SOF? I couldn't tell you. I wasn't 

4 involved with the estimate. I don't know what they 

5 did. 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SMIRC!NA: That's fine. Thank you 

for your time. 

MS. SPENCE: You have a right to read 

that transcript and ~ign it when she types it 

up or you can waive that right. 

you go ahead and waive it. 

THE WITNESS: Okay. 

I recommend 

(The deposition was concluded at 

11:44 a.m.) 

-----ooo-----
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2 

C E R T ! F I C A T E 

3 STATE OF VIRGINIA, 

4 CITY OF NORFOLK, to-wit: 

5 

6 I, Juanita Harris, a Notary Public for the 

7 State of Virginia at Large, certify that the 

6 foregoing deposition of Phillip Shepard was duly 

9 sworn to before me and taken by me at the time and 

10 place and for the purpose in the caption mentioned. 

11 I further certify that I am not a relative or 

12 employee or attorney or counsel of any of the parties 

13 or a relative or employee of such attorney or counsel 

14 or financially interested in the action. 

15 Given under my hand this 5th day of January, 

16 2000. My commission expires February 26, 2002. 

17 

16 

19 

20 

21 

22 

23 

24 

25 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

MICHAEL A. SHEPHERD, 

Plaintiff: 

v. ATLAWNO.: CL98-2952 

W.B. :tv1EREDITH, ll, INC., et. als .• 

Defendants. 

SURREBUTTAL BRIEF IN OPPOSITION TO PLEA IN BAR 

This brief is filed in response to the rebuttal briefs filed by the defendants in this case. The 

plaintiff incorporates herein, and cites as authority those cases previously set forth in his initial brief. 

i The tort action he has filed against the defendants is not barred by Virginia Code Section 65.2-307, 
~ < 
~ 
~ 

i 

i 
~ 

as he was-not the statutory employee of the United States Government, the named defendants or any 

other subcontractor of the construction project where he was injured through the negligence of the 

: named defendants. 

~ 
Plaintiff does not dispute that the United States Government is authorized by statute to 

construct buildings in furtherance of its purposes, nor that this construction project was authorized 

under the authority granted to the Department of the Navy. However, whether the government as 

"owner" of this project, and/or the named defendants W. B. Meredith, n, Inc. and Atlantic Welding 

and Fabricating are the statutory employers of Michael Shepher~ rests upon an analysis of what the 

plaintiff was doing at that construction site the day ofhis injury. If the plaintiff was not engaged 

in the ••construction" of the building itself(which is the trade, business or occupation of the "owner" 

. 
·.• 
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and/or the general contractor of the project), as that concept has been developed through case law 

decided by the Supreme Court of Virginia, then he is not the statutory employee of either the 

government or the general contractor, and this tort action alleging negligence of the named 

defendants is not barred under the "exclusive remedy" provisions of the Workmen's Compensation 

Act. 

The stipulations and evidence proffered to this Court demonstrate the following: 

1. Plaintiff was an employee of Tidewater Interior Products, a corporation which was 

not affiliated with this project in any manner, other than as a supplier of gypsum sheathing to 

Wenger Tile, a subcontractor on this project; 

2. Plaintiff was injured while delivering gypsum sheathing to the construction site, 

when an unsecured steel beam fell down the arm of a truck-mounted crane which he was using to 

place drywall on the second deck of the building being constructed by the named defendants for 

the use and benefit of the owner of the project, the United States government; 

3. That plaintiff was the emplovee of an independent contractor to the project, 

4. That the acts of the plaintiff do not amount to "construction" activities on this 

project, as that tenn has been interpreted by the Supreme Court of Virginia in analogous cases. 

Plaintiff was not engaged in the construction of the building merely by delivering and 

placing gypswn sheathing at various places on the second deck of this construction site. The 

plaintiff was employed by an independent contractor whose only connection with the project was 

the supplying of gyspum sheathin and its delivery to the construction site. The plaintiff was not the 

statutory employee of either the government or the named defendants. Defendants Meredith and 

Bosley cite Anderson v. Thorington Construction. 201 Va. 266 (1959) as authority for the 

-2-
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proposition that a sta~tory employee is barred from asserting a tort action against a statutory 

emp)oyer for injuries received while engaged in the trade, business or occupation of the employer. 

This proposition is not disputed by the plaintiff. However, the facts and circumstances of that case 

are clearly distinguishable from this case. In the Anderson case, the plaintiff was an employee of 

a fum of engineers engaged by a state authority to supervise construction work on the government 

project, and was injured by the negligence of another contractor on the project, rendering him a 

statutory employee of th~ state authority, as was the purportedly negligent contractor. Therefore, 

as both plaintiff and defendant were the statutory fellow servants of the state authority, neither was 

a stranger to the occupation and the work of the authority, and plaintiff could not maintain an action 

at law against the defendant for dmnages due to personal injury suffered, as they both were under 

the canopy of the Workmep's Compensation Act Jn the case before the Court, the plaintiff was a 

mere de liveryman of materials. 

_ Defendants further argue that as the Na,_,-y sometimes supplies construction materials to 

construction sites under their purview, that anyone who delivers building materials to a Navy 

construction site therefore is a statutory employee of the Navy for purposes of application of the 

Workmen's Compensation Act. No authority exists, statutory or otherwise, for such a sweeping and 

mistaken argument The U.S. government generally, and more specifically under the facts of this 

case 'before the Court, was not in the trade, business or occupation of furnishing and delivering 

gypsum sheathing. There is no evidence in the deposition ofPhilip Shepard (attached as an exhibit 

to the brief filed by d~fendants Meredith and Bosley) th!lt 9n this C9nstruc;:tion site, the Navy 

furnished and delivered construction materials, nor that this was a "government furnished equipment 

contract" site. Nor by any stretch can it be said that Tidewater Interior Products (plaintiff's 

PA Gc­-7'3-
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employer) was a subcontractor to this project Their agreement with Wenger Tile was to furnish 

gypsum sheathing and deliver it to the construction site pursuant to a purchase invoice between 

Tidewater and Wenger. Furnishing and delivering building materials by the plaintiff does not, 

under the cases previously cited by the plaintiff, constitute construction activity on this jobsite by 

the plaintiff. Therefore, the plaintiff is a stranger to the owner of the project's trade, occupation or 

business, not the statutory employee of the owner, not the statutory fellow servant of the named 

defendants, and his law action alleging negligence against the named defendants can properly 

proceed to trial. 

CONCLUSION 

WHEREFORE, the plaintiff, Michael Shepherd, by counsel, respectfully requests that this 

! Honorable Court deny the Plea in Bar of the defendants. 
~ 
~ w z = c s 
IJ 
II. 

i 
! 
i 
: Blair E. Smircina 
~ VSB# 23499 

KALFUS & NACHMAN, P. C. 
870 N.!vfilitary Highway, Suite 300 
P. 0. Box 12889 
Norfolk, VA 23541-0889 
(757) 461-4900 

~~ 
By: --~~~----~~~----------­

OfCounsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the fore ailed to all counsel of 
record this 2~ day of !3.!J.\1MY, 2000. 

V"" -- ..... • •-a.-._· ..... :;:.;~·-;~ c:~·~:.:i~ ·:c;..i~r 

Blair E. Smircina 



VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF \IIRGINIA BEACH 

N.ITCHAEL A SHEPHERD, 

Plaintiff, 

V. ATLAWNO. CL98-2952 

W.B. MEREDITH, II, INC. 

and 

~ ATLANTIC WELDING & FABRICATING, INC., 

I 
~ 
12 
a: 
~ 
~ 
~ 
~ 

~ z a s 
J 

Defendants. 

ORDER 

On the 23rd day ofFebruary, 2000, came the parties, by counsel, and the defendant's Plea 

~~: in Bar was argued by counsel. 

I 
~ UPON CONSIDERATION WHEREOF, it appearing to the Court that the defendant's 
41 
<D 

~ Plea in Bar is not a valid defense to the whole of the plaintiffs cause of action as set forth in his 

Motion for Judgment herein, it is accordingly 

ORDERED that the defep.dant's Plea in Bar be, and it is hereby, overruled, to which 

action of the Court defendants' by counsel excepted. How!!ver, leave is granted to the 

defendants, Robert Bosley and W. B. Meredith, TI, Inc., to file Grounds of Defense and other 

such responsive pleadings to the plaintiffs Motion for Judgment on or before the 21st day of 

March, 2000. 

' .. ~ 

ENTER: 
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Blair E. Smircina 
Counsel for the Plaintiff 

S. Norris, Jr. 
sel for Atlantic Welding & Fabricating, Inc. 



VIRGINIA: IN TBE CIRCUIT COURT FOR THE CITY OF vm.GINIA BEACH 

MICHAEL A. SHEPHERD, 

Plaintiff, 

v. 

W. B. ~IEREDITH, n, INC., 
ATLANTIC WELDING & 
FABRICATING, INC., 
and 
ROBERT BOSLEY, 

Defendants. 

At Law No. CL98-29S2 

MOTION IN L~/INE 

Defendant, Atlantic Welding & Fabricating, Inc. (hereinafter referred to 

"Atlantic"), by counsel, now moves the Court for entry of an Ord.er in Limine to preclude al 

or a portion of any testimony at trial from Frank L. Burg and as grounds in support thereo 

states as follows: 

1. Plaintiff has listed Mr. Burg as an expert witness whose opinions 

summarized in Answers to Interrogatories, a copy of which is attached hereto and label 

Exhibit "A" 

2. At his discovery deposition on May 19, 2000, Mr. Burg admitted that hew 

relying solely upon two OSHA regulations, dealing with the obligations of employers i 

general to provide their employees with safe workplaces. Copies of the regulations ar 

attached hereto and labeled Exhibits ''B" and "C," respectively. 

3. Violation of an OSHA regulation, assuming arguendo 
!- • L .. 

regulations were violated in the case at bar, is not ·e~dehe~ of neiilire~ux 1 

00 ~AY 22 AH 9: 35 
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4. Absent reliance on the foregoing OSHA regulations, M:r. Burg will be unable 

to offer any opinion at a trial of this matter that Atlantic breached any statute, ordinance, code, 

regulation or industry standard in the performance of its work at the time of the incident in 

question. 

S. Mr. Burg is not otherwise qualified to testify to the standard of care owed to 

third parties by a steel erection contractor in the Commonwealth of VU"ginia, much less 

VJrginia Beach, Vltginia. 

WH:EREFO:RE, Atlantic prays that. :Mr. Burg be precluded from testifying at a trial of 

this matter or otherwise offering the opinions set forth in Exhibit "A" hereto, or, in the 

alternative, that he be precluded from testifying to the alleged violation of any OSHA 

regulations or from testifying to the standard of care or industry standard applicable to a steel 

erection contractor for the job and place where the Plaintifr s injury occurred and for such 

further relief as may be warranted. 

John S. Noais, Jr., Esquire 
NORRIS & ST. CLAIR, P.C. 
440 Viking Drive, Suite 230 
VuginiaBeach, VA 23452·7308 
Tel: (757) 49S.7700 
Fax: (757) 49S. 7744 

NOTICE 

PLEASE TAKE NOTICE that argument in support of the Motion in Limine 

filed herein on behalf ofDefendant, Atlantic Welding & F abricatin2! tn~~'.will be made in the 
.. · ·• "...:-t'CTih.uiT CQU;(; 

2 00 riA Y 22 AM 9: 35 
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RRIS & ST. CLAIR, P.C. 
Attameya at Law 

40 \liking Onve, Suite 220 
o;inill 8eacft. VA~-13Ui 
rote!IMM (7!71 491•771!0 
i'liCSimlle (7571 488•7744 

Circuit Court of the City of Virginia Beach on Friday, May 26, 2000 at 9:30 a.m. or as soo 

thereafter as counsel may be heard. 

JohnS. Norris, Jr., Esquire 
NORRIS & ST. CLAIR, P.C. 
440 Viking Drive, Suite 230 
VirginiaBeach, VA 234524 7308 
Tel: (757) 498·7700 
Fax: (757) 498-7744 

CERTU'ICA TE OF SERVICE 

I hereby certify that a true copy of the foregoing Motion to Compel Production o 
Documents was mailed this 19th day ofMay, 2000, to: 

Blair E. Smircina, Esquire 
KALFUS & NACHMAN, P.C. 
P.O. Box 12889 
870 N. Military Highway, Suite 300 
Norfolk, V !l'ginia 23 541 4 0889 

and 

Fay F. Spence, Esquire 
ROBEY, SPENCE& DRASH 
Dominion Tower 
999 Waterside Drive, Suite 1630 
Norfolk, V~rginia 23510 

3 
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Frank Burg, PE, CSP 
360 Ridge Avenue 
Crystal Lake, IL 60014 

A copy of the curriculum vitae of~- Burg is attached. Plaintiff reserves the right to 
supplement this answer at a later date. It is expected that ~- Burg will testify in 
accordance with the opinions as set forth in the letter of LCDR Andrew Ashe, CEC, 
USN, ofNovember 18, 1996 addressed toW. B. Meredith, ll, Inc., and the Memorandum 
of~!r. Manny Seoane, of the Office ofROICC, Oceana, dated November 15, 1996. He 
is expected to state that the unsecured steel beam which caused plaintiff's injuries was 
erected and placed in violation of OSHA standards and those standards set forth in the 
government safety manual and adopted by the United States Navy pursuant to OSHA; 
that the steel beam, being placed as it was on its brackets, with no tack welds, bolts, or 
slings securing it in place created a serious hazard to all personnel in the immediate 
vicinity, again in violation of applicable OSHA standards and those set for..h i!l the 
government safety manuals pertinent to structural steel erection; that the superintendent 
of the general contractor and the strUctural steel foreman violated the applicable standard 
of care in the planning for and the erection of the steel beam which caused plaintiffs 
injuries; that the subcontractor's foreman violated ~ccepted steel erection procedures and 
the applicable standards set forth by OSHA. and the government safety manuals by 
leaving the steel girts unsecured and/or by failing to take steps to secure the area in which 
those steel girts had been left unsecured; that the on-site superintendent was negligent 
by being inattentive to the actions of contract persom1el at the project site and was 
responsible for the results of. all contract personnel actions; that the on-site 
superintendent was negligent by allowing strucrural steel to be left unsecured, or by not 
noticing that the strUctural steel was left unsecured, and by not taking appropriate steps 
to either secure the steel girts and specifically the girt which caused the injury to the 
plaintiff, or to take the appropriate steps to protect the personnel on site. 

LCDR Andrew Ashe, CEC, USN 
ROICC Oceana; is expected to testify in accordance with his letter ofNovember 
18, 1996 toW. B. Meredith, II, Inc., a copy of which is attached. · 

Mr. Manny Seoane 
ROICC Oceana, is expected to testify in accordance with his Memorandum dated 
November 15, 1996, a copy of which is attached. · 

2. State your full name, any fol1Iler names or aliases, your present address, your date 

of birth, your social security number, your highest attained level of education and your marital 

status. 

... 
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-~ 103(b) or the Contract Work Hours a.nd 

Sa!ety Standards Act provides, a.mocr 
other thinrs. that the .\c:t sha.ll not 
a.pply to any worlc required to be done 
ln a.ccorcia.nce With the prOViSiOnS or 
the Walsh-Healey PubUc Contracts 
Act. 

f 1926.16 Rules or constructioc. 
(a.} The prime contra.ctor and a.ny 

subcontractors may ma.ke their own 
a.rra.ngements with respect to obllga.­
tions which might be more a.ppro­
.Prla.tely treated on a. jobsite b:uis rath­
er than indlvtciua.lly. Thus. ror exam­
ple, the Prime contra.ccor a.nd his sub­
contractors may wish co ma.ke an ex­
press agreement that the prime con­
tractor or one or the subcont.-actors 
Will provtcie all required first-aid or­
toilet ra.cilities. thus relieving the sub­
contra.ctors !rom the actual, but not 
any lega.l. responsibility (or. a.s the 
case may be, rellavtng the other sub­
contractors from this responsibility). 
In no ca.se shall the prime contra.ctor 
be relieved or overall responsibility for 
compliance with the requirements or 

§ 1926.20 

chis pare Cor a.ll work to be per:tor:ned 
under the contra.et. 

(b) By coatr:tct1Il8' !or !Ull perfor:n-
3.:1Ce or a. contract sl:bject to section 
107 or che .\ct. the prL."ne concra.ctor :u­
sumes aJl obUptions prescr!.bed a.s em­
ployer obllpcions under the standards 
conwned in this pa...~. whether or no;; 
he subcont."':J.Ct::s any ~"t or the work. 

(c) To the extent that a. subconcra.c­
tor or a.ny tier 3,irees to per!orm any 
pa.rt or the COiltra.ct, he also &SSU."tl.eS 
responsibll1cy Cor complymg wU:h the 
sca.nd.a.N:s in this pa.:t with respect co 
that pa:t. Tb.u:s, the prime cc::t..-a.cco:- . 
a.ssu:ne:J the entire responsibtllty under ~ 
the concr:r.c:t and the subcontra.ctor a.s­
swnes respons1bil1cy with respect to 
his portion ot' the work. With respect 
to subcontracted work. the prime con­
tra.ctor and any subcontractor or sub­
contra.ccors shall be deemed to have 
joint responsibUicy. 

(d) Where Joint r-esponsibUity exists. 
botb. tb.e prime contractor and his sub­
contractor or subcontra.ctors, regard­
less or tier, shall be considered subje-:t 
to the entorcement proVisions or the 
Act. 

Subpart C-Ganerol Safety and 
Health Provisions 

Atrnco~tm: Sec. 107. Coc:;ra.ct Work: Hours 
a.11d Sl.!a~y Scacdards Act (Coc3trucc.ton 
S&Cec:y Acl:l (~0 U.S.C. l33J: sees.~. S, 8, Occu­
pa.c.loca.l Sl.!e~:y &ad Hca.lell Ac: at 1970 (29 
tl.S.C. 553, 6.5.5, 657): Secr11tary ot La.bor's 
Order No. IZ-Tl (38 FR. r.s.u. &-78 en FR 
2!059), or 9-3:1 (18 FR 35138), a.s a.ppllcable. 

f 1926.20 General safety aad health 
proviaioas. 

(a) Contractor requirements. (1) Sec­
tion 107 or the Act: requires tha.c it 
sha.ll be a condition or ea.ch contract 
.whic~ ts· entered into 11r.der legislation 
subjec:: ce Reor~c1on Plan ~-lumber 
14 or 1950 (64 se.ac. 1267), as defined in 
§ 1926.12. and Is ror construction. a.lter· 
a.t1on, and/or repair, inc1udil:l8' painting 
a.nd decorating, t.'ta.t no conr:ra.ctor or 
subcontra.ctor for anY pare or the con­
tract work shall require a.ny laborer or 
mechanic employeciin the pert'orma.nce 
oC the contra.ct to wor!l: ln surround­
ings or under working conditions which 
are unsa.nie.ary, ha.zarcious, or da.n­
rerous to nis health or sa.rety. 

21 

· .. 



§ 1926.21 

(b) Acc-I-dent prevcnt1cm r~cnt.r.bilf:W. 
(1) It sh2Jl 1M ~e responsibU1t7 or the 
employer co ln11:12.ta and. ma.mca.m such 
programs ~ ma.y be nece:ssa.ey' to com· 
plywtth~~ 

(2) Such prosnaus sha.ll pro"'i.d.e Cor 
~uen~: a.nc1 regular' wpecd.ona oC the 
Job sites, ma.teriala. a.nd. equ.ipmen~: to 
be made by competan~: persona des. 
tcn&tac1 by l:ha employers. 

(3) The u.se or any machinery. tool. 
m:a.c:erla.l, or &qd.i1J%1!!C.t which 1s not t: 
complla.:1ce with &:JY a.ppUc:a.ble ~- · 
qu1remenc: oC Chi3 :PUt 1s prohibited.. 
Such machine, tool, ma.cerlal. ·or eqc.lp­
ment sha.l! either be ld.enti!led. as un­
sate by ta.nit18' or locldn~r ~e controls 
to render them lnopera.ble or shall be 
physically removed. cram 11:3 pla.ce oC 
ope::a.tlon. 

(4) The employer sha.ll permit onlY 
those employees qwr.luted. by traJninl' 
or experience to openca equil!ment and. 
machinery. · · 

(c) The sta.nc!arc1s conca.lned in this 
part shall apply with respect co em· 
ploymenea per!o:med. 1n a. wor!Qla.ce 1n . 
a. State, l:he District o! Colambia.. the 
Commonwealth of Pue~ RJ.co. the 
Vlrrtn Isla.n~. American &mea.. 
Guam. T:-u.sc: Territory oC the Pa.cl!lc 
I.sla::d:s. W:Lke Isla.ad. Ouc:ar Conc:inen· 
tal Shel! ta.n~ d.e!lned. 1n ~e Outer 
Coad.nenca.l Shel! La.nd:s Ace. Johnston 
Island.. a.nd the Canal Zone. 

(d.) (1) IC a. pa:ticular sta.nc:ta.rlils spe­
cUlcally appllc:al)le to a. co:d.ltion. 
p:act1ce. mea=. mee!lod.. oper.Ltion. or 
process. 11: shall preva.U over a.Jlll' c11!­
!ennt paeral st:a.cda.nl wbJ.ch might 
o~erwise be applicable to the same 
coad.U:1oa. pra.cd.ce, meana. method, op­
e::a.d.on. o~; pPCJce:sa. 

(2} On 'the other lw1c1. a.:y standard. 
sh2.11 apply a.ccordilll' to l.ta tarm:s to 
a.ay employment and. pla.c:e o! employ· 
men~: 1n any 1Dduacry, even thoUS'h par· 
t1cula:' sca..ad&rd.s a.re also prescribed. 
to: the lDd.usc:y to the extant tha.t 
none o! such pard.cu.lar sta.nc1a.rds a.p­
pUes. 

(e) In the event a. sta.ncl.a.ni protects 
Oil its (ace a. class or persona la.rger 
Chan employees, the sta.ndarc1 sha.ll be 
a.iJpUc:Lble Wllier this pa.rt only to em­
ployees and their employment and 
places oC employmenc. 

(44 nt. 85TT, Feb. 9. t9'19: 44 FR 20940, Agr. S, 
1.9'19, aa :.meude11 a..: 58 FR 3S078, Jwut ~ 1993) 

29 aRCh. X'/11 (1-t-96 Edltlcn) 

t 1928.21 Sa!ety t:r:WWsc ud. ed.u· 
catioa. . 

(a.} Gmercl requiremmu. 't11e Sec­
ret;Lry shall, P1lt'S\l:IJlt to secd.oa 101(f) 
or the Ace. esta.blbh a.nd. SU.iJer'l'tse pro· 
grams t:or ~e ed.uca.d.on a.nd c:a.inlnS' oC 
employers and employees 1n che rec· 
oS'nitioa. a.voicb.nce a.cd. prevenc1on ot 
ansate coad.ltiona 1n employmena cov· 
ered. by ~e act. 

{b) EtmlCoytrr ruprm.tiidlft;~. (l) The em-. 
ploye,. shouid a.v-.. 11 b!:r.sel! oC che sa.t~ 
cy and health tr:LiDml' pro~ the 
Sec:et:a:7 provides. 

(2} 'The employer shall lnsttucc each 
em-ployee 1n the recosmtioa a.ad a.vold.­
ance o£ unaa.te conc11tions a.ad the resu­
la.tions a.ppllca.ble to hls work eavtroa· 
mane: to caatrol or ellmillli.Ca a..'\y ha.:· 
a.rdS or other exposu.ra to lltness or lll­
JuroJ. 

(3) Emi!lOyees reqUired to ha.nc1le or 
use poisons. ca.u.stics, a.cd. other ha.:m-

. !Ul su.bs~ces shall be lasc:uc:ad re­
iuc11:&' ~e sa.!'e ha.aclllnS' and use, and. 
be ma.de a.wa.:-e or the pocaac:ta.l ha:­
a.:c!s. pe~oz:al hniene. a.ncl pe~onal 
protecd.ve mea.su:es required. 

(4} In job site a.rea.s where ha.nnlul 
plana or animals a.:e present, employ· 
ees who ma.y be e:Qosed. shalt be lD­
scruc:ed. rep.rd!CS" ~e pocaada.l ha:· 
a.rdS. a.nd. how to a.voldlnjury, a.a.c1 Ch4 
ant aid proc:ed.ures to be used. 1n Ch4 
evenc: or InJury, 

(5} Employees :eqtlind. to ha.nd.le or 
use Qa.mma.ble llquld.s, p.sas. or toxic· 
ma.:erials shall be lnat:ructad '!A 
sale ha.ndli nl' and. u.se or ~ese 
r1a.1s a.lld awle 3.Wa,n or the IU;JCICI.I.ll.i 

qu.iremenea canta.lned ln subpa.rea 
aad. other applicable sub~ o! 
pa.rt. 

(6}\1) All emi)llly-.es ~~d. to 
into confined. or enclosed. spa.ca 
be w::ucc:ad. a.s to the ua.tu.re 
ba=a.:d.3 involved.. the ne,cesa.~~ 
ca.ndaas to be ta.ken, a.nd in ~e 
protective and. .. ,.,, .. ,.,, .... ,,.v 
requ.ired.. 'l'he &miJloyer 
with a.Icy" speci!lc 
a.pply to wor.k: in da.urerous or 
tially da.nl'erou.s ana.s. 

(11} For purposes or pa.rqra-ph 
oC this section, can/freed or 
$1JCU:e means :u:q s-pace ha.viDI' a. 
mea..c5 oC esnsa. which is su.IJlt:l~li 
accumu.la.cion oC toxic or 
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Public Law 91 • 595 

91st Congress, S. 219S 
December 29, 1970 

As amended by Publlc Law 101·552, 
§3101, November~· 1990 

$~ it Uf/Z.Cd 6!J tk .Sm4U arul :IUJust af ll!iiiiJt::.d!JU _!f. tr~ 'Urritd 
assen:D~ 'ltiat tliis kt 1NZ1j 6e d.ttJ! as~~~~ ! 

· Con1resaional Findings and Purpose 
SEC. (2} The Congress finds that p~onalltljurics and illnesses arising out af work sitLlatlans 

Jmpose a substant1al 'burden upon. and are a hindrance ta, interstate commerce 1n terms aflost 
pracluc:t1an. wage loss, medical expenses. and disabWty compensation payment3. 

(b) The Congress declares tt to belts purpose and policy, through the exercise af lts powers ta 
tqula.te ccmmer::e among the several States a.ncl With foreign natl.on.s and ta provtde for the 
gencn.l wclia.re, to assure so far as possible every working z:nan and woman 1n the Nation safe and 
healthful warldng ccncUtlons and to preserve aur human rcsoun:es • 

(1] by encouraging employers and e:nploye-..s 1n ~dr efi'orts to reduce the number ar 
occupa.t:lonal s&:f~ and health hazards at their pW:es of employment. and ta at1mulau: 
e1nplayera and employc=s to institute new and to perfect existing programs for providing 
sate and healthful.worlcing c:oncl1t1ons; · · 

(2] by provtdlng that =players and employees have separate but dependent rcsponaibWttes 
and wtth ta safe and llc:a.lthful cond1t1ons: 

(S) by pravidlng far research in the fWd of ac:cup~ safety and health, including the 
payc:holaglc:a.l factors tnvaiveci, and by devcl.ogtng limova.tive methods. techmques, and 

· approaches for deall:ag With ac:cupational aa!et;y ~ health prcblcms: 
(B) by exploring ways tc discover latent diaea.ses. establiab1ng causal ccnnect1cna between 

diaeases and work in cMronmental c:ond1t1ons. an.d conducting other research relatmg 
tc health problems. in recognition of the r~ that accupatlonal health standards pruent 
problems often cWferent .&om those InVolved 1n occupational safety: 

(7) by providing medical cnteria whic:h will assure insofar as prac:Ucable that no employee 
w1ll. sutTer c:Um1n1shed health. func:tianal capacity. or Ufe expectancy as a result ofbis work 
expenenc~; 

(8] 
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(b}(l) Notb1ng tn tht.s Act shall apply tc working conditions of employees With respect ta whtch 
other Fedcra.l agencies. and State agenCies acting under section 274 a! the Atomic Energy Act a( 
1954. as amende:! (42ti.S.C. 2021]. exerci!e statutory authority to pr=scrtbe cr enforce standards 
a~ regu.\at1or..s aff'ect!ng oca.:.pat!cnal safety or health. · 

(2) The .safety and health st:anda.rcU promulgated under the Act of June 30. 1936, commonly 
known as t.."le Wa.lah·Healey Act (41 U.S.C. 33 et seq.). the Servtce Contract Act of 1965 (41 u.s.c. 
S51 et seq.), .Public Law 91·54, Acto( August 9, 1969 (40 tJ.S.C. 333}, Publlc Law 85·742, Act of 
August 23. 1958 (33 U.S.C. 941), a."ld the Nadanal Faundaaan on Arl:s and Humanities.~ (20 
U.S.C. 951 et seq.} are superseded an the eft'ect1Ve date of cotTespcnc:Ung standards. promulgated 
under this Act. which are dete:mtned by the Secretary tc be mare e;.'fect!Ye.. Sta.-.:ia...-ds 15aued 
under the laws 11s~ Sn t.'l!s parag:-aph. an.:i 1n eif'c:et an or after the efi'eetive dat·e a( thJs Act shall 
be deemed to be ac::upat1onal safety and health standards lssued under th.ts Act. as well as Wlder 
suc:h ather Acts. 
. (S) The Secretary shall, Within three years after the ef!ec:ttve date oft his Act. report to the 

Congress h1s reccmmendat1ons for legJ.slat1on ta avotd unnecessary duplication and to ac:hic:ve 
caorc:Unation betwe:m this Act and ather Federal laws. 

(4) Nothing 1n this Act shall be construed ta supersede or in any manner a.ff'ect any 
workmen's ccmpensat1cn law or to enlarge or d1mi.n1sh or aCec:t in an.y ather manne:- the common 
law or statutory nghts. duties, or Uabfl1t1es of employers and employea under any law With 
r=spect to tnju.rtc:s, ciiseucs, or death of employees arising aut aC. or ln the cour.sc a!, employment. 

Sec 6.(a) Without regard ta c:bapte:' 5 a( title S, United States Code. or to the adlc:r 
aubaeetSona of thJa acd1an, the Secretary shall. aa soon as pract!ca!lle durtng the period b~nnmg 
With the c:ft'ect1ve date of tb:1s AJ:.t and c:uitng two yean after mch date, by rule promulgate as an 
oc:cupat:ional safety or health standard any natlanal consensus standard. and any estabUshed 
Federal standard. unless he determines that the pramuJgatign of such a sta.ndartl would· nat result 
1n improved sa!ety ar health far apc:d1lcally dcstgnatcd employees. En the event at con1llc:t among 
any such standards, the Seaetar.f shall promulgate the: standard which assures the greatest 
protcc:tlon a( the or hc:alth of the a.trectcd em·pla:yecs. 

The 

U.] Whenever the Secretary, upan the basts of lnfonnatton submitted to hlm in writing by 
an lntc"estcd person. a representatiVe a( any organ1%at1on of employers or employees. a nattonally 
recagruzcd standards-produd.ng org.a.n12at1an. the Secretary of Health., Education. and Welfare. 
the National Inst1tute for Occupat1anal Safety and Hes.lth. or aStatc or pollt.Scal sucdivtsfon. or on 
the basis a( 1nfcnnat10n developed by the Secretary or ether wise avaJ.la.ble tc h1m. determines that 
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Allameys ;u t.aw 

.WO llllwl9 Cnvo, Suo 2:10 
~ Boacll, VA234U·ml 
1'~ I15714H-77CO 
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VIRGINIA: IN' THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH 

1\<llCR.-\EL A. SHEPHERD, 

Plaintiff, 

v. At Law No. CL98-2952 

W. B.l\'IEREDITB, ll, INC., 
ATLANTIC WELDING & 
FABRICATING, INC., 
and 

· ROBERT BOSLEY, 

Defendants. 

BRIEF IN SUPPORT OF 
1\<IOTION IN L[}(flNE 

COMES NOW the Defendant, Atlantic Welding & Fabricating, Inc. ("Atlantic"), by 

counse~ and in support of its Motion in Limine to preclude all or part of the testimony of 

FrankL. Burg at the trial of this matter, states as follows: 

STATEMENT OF FACTS 

Plaintiffwas injured while oftloading drywall at a construction project, in the course 

ofhis employment for Tidewater Interior Products. Basically, the boom of Plaintiffs delivery 

truck dislodged a steel "girt," a hollow metal tube, which had been positioned, but not yet 

permanently welded, by Atlantic, a subcontractor on the subject project. The steel girt 

descended the boom ofPlaintiff' s delivery truck and struck Plaintiff: causing injury. 

Plaintiff has identified Frank L. Burg as a potential expert witness herein. :Mr. Burg's 

p\lil)orted opinions were summarized in Plaintiff's Answers to Interrogatories, a copy of 

F'' --n. 
which was attached to the subject Motion,dn.~imil!~·i ~~J<.hiP~c~~1· During his discovery 

flO JUN -5 AH 9: 08 
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deposition on May 19, 2000, however, Mr. Burg admitted that his opinion regarding 

Atlantic's negligence in erecting and placing the girt was based solely upon Atlantic's 

purported violation of the General Safety and Health Provisions of the Occupational Safety 

and Health Act ("OSHA''). Burg Deposition Tr. (page 53, line 8). Specifically, :Mr. Burg 

contends that Atlantic violated Public Law 91-596 {actually codified at 29 U.S.C. § 654), 

which sets forth, in pertinent part, that "[e]ach employer {1) shall furnish to each of his 

employees employment, and a place of employment, which are free from recognized hazards 

that ·are causing or are likely to cause death or serious physical harm to his employees ... 

[and] [e]ach employer shall comply with occupational safety and health standards and all 

rules, regulations, and orders issued pursuant to this Act which are applicable to his own 

actions and conduct." Burg Deposition Tr. (page 55, line 6). 

:Mr. Burg admits that OSHA is silent as to the imposition of any specific duty on steel 

erection contractors, such as Atlantic, in the positioning and securing of steel girts of the type 

that injured Plaintiff. Burg Deposition Tr. (page 65, line 24). He further admits that he 

knows of no government safety manual that contains specific requirements with respect to the 

erection and placement of steel girts of the type that injured Plaintiff. Burg Deposition Tr. 

(page 89, line 6). 

ARGUMENT 

l Mil BURG'S OPINION THAT ATI..ANTIC VIOLATED OSHA'S 
"GENERAL SAFETY AND HEALTII PROVISION" IS TANTM!OUNT 
TO IMPOSlNG STRICT LIABll.lTY AGA1NST ATLANTIC. 

Mr. Burg basically takes the position that since Plaintiff was injured by_ an object that 

Atlantic was installing on the subject project, that Atlantic violated OSHA's general mandate 

2 
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to provide a safe workplace. Setting aside for a moment that Plaintiff was not employed by 

Atlantic, and, therefore, not even within the class of persons to which Atlantic owed any duty 

under OSHA, :Mr. Burg has not identified any specific code, regulation or standard or any 

type that addresses the erection and placement of steel girts of the type that injured Plaintiff. 

Just as "negligence cannot be presumed from the mere happening of an accident," 

Sneed v. Sneed, 219 Va. 15, 17 (1978), it should not be presumed from the mere happening of 

the subject occurrence that Atlantic failed to provide a safe workplace. To do so would be 

tantamount to imposing a strict liability st~dard on Atlantic, and Atlantic owed Plaintiff no 

such duty. See Pike v. Dept. of Labor & Industry, 222 Va. 317, 322 (1981)("The [OSHA] 

safety regulations at issue here were not designed to make the employer an insurer of an 

employee's safety. A safe workplace is not necessarily risk·free."(citations omitted)). .Mr. 

Burg even admitted that Atlantic did not have to ensure Plaintiff's absolute safety. Burg 

Deposition Tr. (page 90, line 12). Yet :Mr. Burg has no valid basis to substantiate his opinion 

that Atlantic was negligent in the erection and placement of the subject girt, and his testimony 

on this point should be excluded. 

IT. AN OSHA VIOLATION CANNOT SUPPORT A CLAIM OF 
NEGLIGENCE PER SEBY A NON-EMPLOYEE. 

Plaintiff was an employee of Tidewater Interior Products, and this Court has already 

ruled that Plaintiff was not a "statutory employeen or "statutory fellow employee" of Atlantic. 

See Order, March 13, 2000. V1tginia law is clear that violation of an OSHA regulation cannot 

benefit a non-employee on a negligence per se theory. See Pearson v. Canadi, 232 Va. 177, 

186 (1986). 

3 .• .. 
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The requirements for establishing an action based on negligence per se are 
well settled. First, a plaintiff must prove that the defendant violated a statute 
that was enacted for public safety. (citations omitted) Second, the plaintiff 
must establish that she belongs to the class of penons for whose benefit 
the statute was enacted. (citations omitted) Third, the plaintiff must prove 
that the statutory violation was a proximate cause of her injury. (citations 
omitted) 

Robinson v. Matt Mary Moran. Inc. 259 Va. 412 (2000)( emphasis supplied). Because 

Plaintiff was not employed by Atlantic, he does not belong to the class for whose benefit 

OSHA. was enacted. 

This point is driven home in Canape v. Petersen.. 897 P.2d 762 (1995), a case decided 

by the Supreme Court of Colorado on facts virtually identical to those before this Court. In 

Canape, the pla.intift who was employed by an independent contractor, was delivering and 

off· loading shingles at a construction site when he sustained injuries due to the alleged 

negligence of the general contractor. The trial court refused to instruct the jury on negligence 

pu se based on the general contractor's purported violation of an OSHA regulation, finding 

that the plaintiff was not within the class of persons intended to be protected by OSHA. kL. at 

704. 

The Court of Appeals affinned, but did so on the broader rationale that 29 U.S. C. § 

oSJ(b )( 4) of OSHA precludes a finding of negligence per se based on an OSHA. violation. 

That section provides: 

Nothing in this Act. shall be construed to supercede· or in any manner 
affect any worlanen' s compensation law or to enlarge or diminish or affect in 
any other manner the common law or statutory rights,. duties, or liabilities of 
employers and employees under any law with respect to injuries, diseases, or 
death of employees arising out o( or in the course o( employment. 
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The Court of Appeals believed that "application of a. negligence per se instruction affects the 

common law rights, duties and liabilities of employers and employees." ML. at 764. After a 

comprehensive analysis of the issues and relevant authority, the Colorado Supreme Court 

affirmed, holding that a. "negligence per se instruction transforms the character of the 

factfinder's inquiry" and thereby enlarges the employer's common law tort liability, in 

derogation of§ 653(b)(4). Id.. at 767. 

In the case at bar, Plaintiff should be precluded from asserting negligence per se by 

presenting Dr. Burg• s testimony regarding any alleged OSHA violation by Atlantic. 

ni. TESTIMONY REGARDING AN ALLEGED OSHA VIOLATION IS 
ALSO NOT AD.MISSmLE AS EVIDENCE OF NEGUGENCE OR AS 
EVIDENCE OF THE APPUCABLE STANDARD OF CARE. 

Atlantic can locate no Vtrginia. case that addresses the issue whether evidence of an 

alleged OSHA violation is admissible as evidence of negligence or as evidence of the 

applicable standard of care, when the plaintiff is a non-employee. The issue has been 

addressed within the Fourth Circuit, however, in Trowell v. Brunswick Pulp and Paper Co .. 

522 F. Supp. 782 (D.C. S.C. 1981). 

In Trowell. the defendant tiled a Motion in Limine to prohibit a nonooemployee plaintiff 

from introducing any evidence regarding defendant's purported OSHA violations. The 

motion sought to exclude mention of such violations as evidence of negligence, the applicable 

standard of care and/or negligence per se. The trial judge acknowledged that no cases within 

the Fourth Circuit, nor ftom South Carolina, could be found on the subject issue. After due 

consideration, however, the judge not only excluded the admission of such evidence to 

establish negligence per se (based on both the rationales in Pearson and Canape. supra), he 

5 
·.· 
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went on to exclude such evidence for the purpose of establishing negligence or the applicable 

standard of care, stating: 

The defendant Brunswick cannot be held to a higher standard of care than is 
required by the common law of negligence. A3 explained, OSHA does not 
create a duty of compliance to the OSHA standards on the part of Brunswick in 
regard to a non-employee such as the plaintif£ It is the opinion of this court 
that the admission of any evidence of the OSHA violations would be· highly 
prejudicial to this defendant. 

ML. at 784. 

The same situation exists in the case at bar. To allow Plaintiff's expert to claim that 

Atlantic violated general safety and health provisions from OSHA, an Act under which 

Atlantic owed Plaintiff no duty, would generate extreme prejudice against Atlantic. The 

admission of such testimony in a case involving a non·employee is simply not wamnted 

under existing law. 

CDNCLUSION 

Absent reliance on the foregoing OSHA provisions, :Mr. Burg will be unable to offer 

any opinion at trial that Atlantic breached any statute, ordinance, code, regulation or industry 

standard in the performance of its work at the time of the incident in question. Mr. Burg is 

not otherwise qualified to testify to the standard of care owed to third parties by a steel 

erection contractor in the Commonwealth ofV1rginia, much less in V1rginia Beach, V1rginia. 

Accordingly, Mr. Burg should be precluded from testifying with respect to any issue 

involving the alleged negligence of Atlantic, the applicable standard of care, and/or any 

industry standard applicable to a steel erection contractor with respect to the work that was 

performed by Atlantic herein. 

6 
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ING & FABRICATING, me. 

Jolm S. Noms, Jr., Esquire 
Mchael R. Davis, Esquire 
NORRIS &: ST. CLAIR, P .C. 
440 VIking Drive, Suite 230 
VIrginia Beach, VA 23452-7308 
Tel: (757) 498-7700 
Fax: (757) 498-7744 

CERTIFICATE OF SERVICE 

I hereby certify that a ~P.Y of the foregoing Motion to Compel Production of 
Documents was mailed this.Ze day o~OO, to: 

Blair E. Smircina, Esquire 
KALFUS &: NACHMAN, P.C. 
P.O. Box 12889 
870 N. Miliwy Highway, Suite 300 
Norfolk, V1rginia 23541-0889 

and 

Fay F. Spence, Esquire 
ROBEY, SPENCE&: DRASH 
Dominion Tower 
999 Waterside Drive, Suite 1630 
Norfolk, Vll'ginia 23510 
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Frank Burg, PE, CSP 
360 Ridge Avenue 
Crystal Lake, I!.. 60014 

(-,-

A copy of the curriculum vitae of~!r. Burg is ar-~hed. Plaintiff reserves the right to 
supplement tbis answer at a later date. It is expected that iMr. Burg will testifY in 
accordance with the opinions as set forth in the letter of LCDR Andrew Ashe, CEC, 
USN, ofNovember 18, 1996 addressed toW. B. Meredith, 11, Inc., and the Memorandum 
ofMr. ~!anny Secane, of the Office ofROICC,. Oceana, dated November 15, 1996. He 
is expected to state that the unsecured steel beam which caused plaintiff's injuries was 
erected and placed in.violation of OSHA standards and those standards set forth in the 
government safety manual and adopted by the United States Navy pursuant to OSF..A; 
that the steel beam, being placed as it was on its brackets, with no tack welds, bolts, or 
slings securing it in place created a serious hazard to all personnel in the immediate 
vicinity, again in violation of applicable OSHA. standarc;s and those set forth in ;he 
government safety manuals pertinent to structural steel erection; that the superintendent 
of the general contractor and the structural steel foreman violated the applicable standard 
of care in the planning for and the erection of the steel beam which caused plaintifi's 
injuries; that the subcontractor's foreman violated accepted steel erection procedures and 
the applicable standards set forth. by OSHA and the govemment saf'ety manuals by 

. leaving the steel girtS ur...secured and/or by failing to take steps to secure the area in which 
those steel girts had been left unsecured; that the on-site superintendent was negligent 
by being inattentive to the actions of contract personnel at the project site and was 
responsible for the results of all contract personnel actions; that the on-site 
superintendent was negligent by allowing structural steel to be left unsecured, or by not 
noticing that the strUctural steel was left unsecured, and by not ta.tdng appropriate steps 
to either secure the steel girts and specifically the girt which caused the injury to the 
plaintiff, or to take the appropriate steps to protect the personnel on site. 

LCOR Andrew Ashe, CEC, USN 
ROICC Oceana; is expected to testify in accordance with his letter o fNovember 
18, 1996 to W. B. ~{eredith, II, Inc., a copy of which is attached. 

Mr. Manny Secane 
ROICC Oceana, is expected to testify in accordance with his ~!emorandum dated 
November 15, 1996, a copy ofw~ch is attached. 

2. State your full name, any focmer names or aliases, your present address, your date 

of birth, your social security number, your highest attained level of education and your marital 

status. 

. 
·.: 
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F. Burq 

1 A. Yes. 

2 Q. can you site me to the specific OSHA. 

3 standards that you think pertain to my client's 

4 activity? 

5 A. Yes. 

6 Q. ~hank you. What regulation do you have 

7 in mind? 

a A. I would have used Section SA-l of the 

9 OSHA act, the general duty clause. 

10 Q. 

ll A. 

12 

13 

can you turn to that provision? 

It's not here, but we do have it. 

MR. SMIRCINA: I can make some copies. 

MR. NORRIS: Do you want to take a 

53 

14 five-minute break? I'd like to go through this 

15 stuff. If you would just q~t me the dates of 

16 those letters. 

17 MR. SMIRCINA: Yes, that would be great. 

18 (The deposition recessed at 11:14 a.m. 

19 At 11:25 a.m. the deposition continued as 

20 follows:) 

21 

22 BY MR. NORRIS: 

23 Q. Okay. Mr. Burg, we took a brief break; 

24 and I'm going through your interrogatory answer about 

25 the things you've relied upon to form your opinion. 

RONALD .. ~ GRAHAM AND AS S.OCIATES, INC • 
.. • .. ..... __ _ .... ... J ...... J-~-· 
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F. Burq 54 

1 We're now at the OSHA standards, and I've b~en handed 

2 a photo copy of a portion of the some federal 

3 legislation. Can you tell me what it is that I've 

4 been handed that you are relying upon? 

5 A. Yes. On Page 2, Duties, Section SA-l, 

6 which is, you know, the most important thing that 

7 OSHA does. Basically, it guarantees to each employee 

8 that they will have a place of work that will not 

9 cause death or serious physical harm, and this 

10 particular part of the act takes precedent over all 

11 the standards, number one. 

12 Number two is commonly used for OSHA 

13 citations when a specific standard is not found to 

14 cover a hazardous situation to which employees· are 

15 exposed, and I think we went this way because you 

16 asked me had I been a compliance officer what I would 

17 have done? I was a compliance officer for many, many 

18 years; and if I had investigated this accident, this 

19 is the section I would have cited your client as well 

20 as the general contractor for violating. 

21 Q. Okay. 

22 A. And perhaps others in regard to the 

23 general contractor, but this one specifically for 

24 your client. 

25 Q. Okay. Well, I'm qoing to just try and 

RONALD GRAHAM AND ASSOCIA~ES, INC • 
.... .: -- .: - : - 'D ..... ~ ,.. ,._ • 1'7 .; .... ,.. .; ..... ; ~ 
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F. Burq 55 

1 deal with my client and let someone else worry about 

2 the qeneral contractor. 

3 A. I can understand that. 

4 Q. section SA -- Now, what is this act that 

5 this is a section of? 

6 A. ~his is the OSHA act that was passed in 

7 1970. It's a public law. It is the law. In fact, 

8 it's the part of OSHA that's enforceable leqally. 

9 Q. Okay. ~he section that you are relying 

10 upon is entitled, Duties, correct? 

11 A. Yes. 

12 Q. And it begins by sayinq, section SA, 

13 Each employer -- and then I think you are relying on 

14 A-1; is that correct? 

15 A. Yes. 

16 Q. Okay. And if I'm readinq it correctly 

17 it says, Each employer shall furnish to each of his 

18 employees employment and a place of employment which 

19 are free from recoqnized hazards that are -- I can't 

20 read the next word. 

21 A. Causinq or likely to cause. 

22 Q. -- causing or likely to cause death or 

23 serious physical harm to his employees. 

24 Now, I want to stop there. Is it your 

25 position that this section places on my client a duty 

RONALD ·GRAHAM AND ASSOC:IA~ES, INC. 
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F. Burg 

1 to protect Mr. Shepherd? 

2 A. Yes. OSHA has something called the • 

3 multi-employer work site policy. 

4 Q. Uh-huh. 

5 A. And in that policy they define four 

6 different types of employers that have obligations 

7 under·the act; and the four are controlling 

a employers, someone that controls the work site like 

9 the general contractor or the owner; expos~ng 

10 employers, someone that exposes ~ither their 

11 employees or somebody else's employees to hazards; 

56 

12 creating employers, someorie that creates a hazard for 

13 their employees or for somebody else's employees; and 

14 the last one is called a correcting employer. That's 

15 someone who's being relied on to fix things and fails 

16 to do so. 

17 Those are four types of employers that 

18 have liability under the OSHA.act; and· I anticipate 

19 your next question, which is, Your client in my view 

20 and I think in the view of OSHA would be considered 

21 for sure an exposing employer, that they were 

22 involved in exposing Mr. Shepherd to the danger of 

23 the falling girt by not securing it properly; and, 

24 perhaps, the other two also. Perhaps being a 

25 creating employer by creating the hazard, by not 

RONALD GRAHAM AND·ASSOCIATES, INC. 
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F. Burq 65 

1 to rewrite the standard, I would put the purlins in 

2 there. I would say anythinq. For whatever reason it .. . 

3 says webbed structural m.ember. For whatever reason .. 

4 I can't even imaqine what the reason miqht be; but as 

S an OSHA person of eiqhteen years, I know what happens 

6 then. You revert to the qeneral requirements under 

7 Subpart c, the ones we just looked at. Those you ~an 

a use in any area of construction and/or the qenaral 

9 duty clause under the act that we talked about. 

10 That's what you would have to do, so I think a 

11 reasonable person lookinq at this can understand that 

12 if a bolt bucket has to be secured, if a drill bit 

13 has to be secured, then certainly a qirt and a purlin 

14 has to be secured; so you are riqht. There is sort 

15 of a technical problem here the way the standard is 

16 written. 

17 Q. I consider myself a reasonable person. 

18 Don't you think it's more likely for a bucket to be 

19 knocked off than a 2,000-pound steel member? 

20 A. Well, those buckets are pretty heavy 

21 when they are filled with bolts; but they are 

22 probably not 2,000 pounds. I'll qive you that. I 

23 think that's riqht. 

24 Q •. And you also aqree with me, I thi~k I 

25 heard you say, that in the specific OSHA subpart that 

RONALD GRASAM AND ASSOCI~~ES, INC. 
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F. surer 

1 relates to steel erection work, there is no specific 

2 requirement that this purlin or girt have b~en 

3 secured in place? 

4 A~ Yes. 

s ,Q. Okay. Now, I think we can go through 

6 this quickly. Lieutenant Commander Ash cited this 

7 section of the Army Corps of Engineer Safety Manua~. 

8 27E01 -- excuse me -- 03. You agree with me, do you 

9 not, that that does not apply? 

10 A. Well, I've got to be -- I've got to add 

11 this as you know and you are not going to be 

12 surprised. This gentleman is more knowledgeable and 

13 understanding of his standards than I am; however, 

66 

14 there is similar language in the OSHA standard that I 

1S would say does not apply to the member because it's 

16 not a web. You know, the big problem here is it's 

17 not a web; and it's not solid either. 

18 Q. Right. 

19 A. So to me, it's very hard to make this 

20 particular standard apply even though there is a 

21 significant hazard that exists. 

22 Q. I think you are trying very hard not to; 

23 but you are agreeing with me, are you not, that the 

24 27E03 of the Army Corps Safety Manual did not apply 

25 to this steel member. Isn't that so? 

RONALD GRkHAM AND ASSOCI~ES, INC. 
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1 the part of my client or omissions not only violated 

2 applicable OSHA standards, which you've told me 

89 

3 about. Are there any OSHA s.tandards you are qoinq to 

4 rely on other than the ones we discussed today? 

5 A. No. 

6 Q. Okay. Your answer in several places 

7 says, After referrinq to applicable OSHA standards,. 

a the followinq -- and those set forth in the 

9 · g"overnment saf.ety manuals pertinent to structural 

10 steel erection. 

11 Now, we've addressed the Army Corps 

12 Safety Manual? 

13 A. Riqht. 

14 Q. The Section 03, which I thin~ you 

15 conceded didn't really apply to this particular steel 

16 member? 

17 A. True. 

18 Q. Is there some other safety manual that 

19 this answer is referrinq to that I haven't asked you · 

20 about? 

21 A. No. 

22 Q. Should your answer then be amended to 

23 delete the reference to qovernment safety manuals? 

24 A. Well, I'm sure that the qovernment 

25 safety manual has standards that are similar to the 

RONALD ~~AHAM AND ASSOCIA~ES, INC. 
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F. Burq 

1 ones in Subpart c, general requirements for safety 

2 and requirements for conducting inspections of wo;k 

3 places by competent persons; ana so I would not want 

90 

4 to eliminate that reference for those reasons; but it 

5 is true what you said that that specific reference is 

6 one that I'm not going to be relying on. 

7 Q. All right. All riqht. Should my cli~nt 

8 have had that qirt in place in such a way that it 

9 would ftave been impossible to dislodge it with' the 

10 boom beinq operated by Mr. Shepherd? 

11 A. No. No one is expected to do that. 

12 Q. Okay. So I guess you are agreeing with 

13 me that my client doesn't have to ensure the absolute 

14 safety of Mr. Shepherd in every situation? 

15 A. I aqree with that. 

16 Q. Okay. So aren't you and I, I quess, 

17 arguing about at what point did the boom truck 

18 exceed, if it did, reasonable measures to secure that 

19 girt? Isn't that really the issue? 

20 A. Well, I think we are talking about 

21 standard of care as you well know and what could be 

22 reasonably anticipated as a hazard on the part of the 

23 employer; and I'm only here the only reason I'm 

24 here is because I believe that this hazard is 

25 recognized in the industry, .that it could be 

RONALD GRAHAM AND ASSOCIATES, INC. 
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•• Public La-w 91 • 696 
Slat Congress. S. 2193 

December 29, 1970 
As amended by Public Law 101-552, 

§3101, November S, 1990 

Congressional Findings and Purpose 
SEC. (2) The Congress finds that pensonal1njurles and illnesses arising out of work sittJat1ons 

impose a substant1al burden upon. and are a hindrance to. Interstate commerce 1n terms of lost 
production. wage loss. mecUcal expenses, and c:UsabJJ.tty compensation payments. 

(h] Th~ Congress dcc:lares lt tc be Jts purp~e and policy. through the =ercise oflts powers to 
regulate cammerc:e among the several States a..ad With foretgn nations and to provtde for the 
general welfare. ta assure so far as possible every warldng man and waman tn the Natlan safe and 
healthful working cancl1t1ons and to preserve our human resources -

(1] by c:ncauraglng employers and employees Jn ~eir efi'orts ta reduce the number of 
accupatsanal ~eq and health hazards at thelr places of employment. and to at1mulate 
emplayera and employees to fn.st1tute new and to perfect existing programa for providing 
safe and healthful. -working c:ancUt1ons; . 

(2] by providing that emplayers and employees have separate but dependent responaib111Ucs 
and wtth to safe and healthful c:anditlans; 

(S) by pravtdJng for research in the 1leld of c:u:cupat1anal safety· ancl health, lm:lud1ng the 
psycbolaglca.l. f'actans 1nvolved, and by developing &mavative methods. techn1ques, and 
approaches for dealing With ac:cupaUonal aafct;y an4 health problems: 

(6) by explanng ways to discover latent diseases, c=stabliabJng causal connect1ona between 
diseases and work in envtronmcntal cond1t1ons, ~ conducting other research relating 
to health prablc:ma. Jn recognition of the fact that cccupat1onal health standards present 
problems often different fi'am those inVolved in oc:cupat1cnal sa!ety: 

(7) by providing medical criteria which will assure tnsa!ar as prac:t1cablc that no employee 
will su1!'er dim1nished health. funct1anal capacity, ar ll!e expectancy aa a result ofhia work 
experience; 

(8] 
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(1) Nothing 1n this Act shall apply to wcrlcing conditions of cmploye:s wtth respect to wbtc:h 
other Federal agcndcs. and State agenCies acting under section 274 of the Atomic: Energy Act ar 
1954, as amended (42U.S.C. 2021], exercise statutory authonty to prescrtbe or enforce standards 
or regulations a!!ect1ng occupat!.onal safety or health. · 

(2) The safety and hc:alth sta.ndard~ promulgated under the Ac: of J'une 30. 1936, commonly 
known as the: Walsh-Healey Ac:t C41 tJ.S.C. 35 et seq.}. the Servtce Contract Act. of 1965 (41 u.s.c. 
351 et seq.), PubUc Law 91-54, Act of August 9. 1969 (40 ti.S.C. 333), PubUc t.aw 85-742, Act af 
August 23. 1958 (33 U.S.C. 941), and the National Foundat1on an Arts a."ld Humaruttes Act (20 
tJ.S.C. 951 et seq.) are superseded on the effeCtive ciate of corresponding standards, promulgated 
under th1s Act. which are dete:mined by the Secretary to be more e.trect1'1e. Stariqards tssued 
under the laws listed in this paragraph and tn effect en ar after the effective date af this Act shall 
be deemed ta be occupattonal safety and health standards lssued under thls Act. as well as under 
such ather Acts. 
. (S) The Secretary shall, Within three yean after the effectiVe date oft his Act, report to the 

Congress his recammc:ndattons for legJslat:1on ta avosd unnecessary duplication and ta ac:h!eve 
coordination between this ~t and other Federal laws. 

(4) Nothing 1n th1s Act shall be constrUed ta supersede or in any manner affect any 
workmen's compensation la.w or ta eclarge ar dimin1sh or affect in any other manner the common 
law or statutory nght.s. duties, or llabllities of employers and employees under any law wtth 
respect to lnjuries, diaeases, or death of employees IU1sing out of. or ln th.e ccurse of, employment.. 

Sec 6.(&) Without Rgard tc chapter 5 ai title 5. United States Code. or to the cth=r 
subsections oftbia a~. the-Secretary shall. as soon as pract1cable during the period bcgtMJng 
With the dfectlve date af this .AJ:t and endtng tw years after such date, by rule promulgate as an 
accu~ttonal safety or health standard any natl.anal consensus standard. and any estabUshea 
Federal standard. unless he determines that the promulgation oC such a standard would. not result 
Jn improved sa!ety or health tor sped1l,cally designated employees. In the event of can111ct among 
any such standards, the Secretary shall promulgate the standard which assures the greatest 
pratec:tSan ai the or health of ¢le aff'ected •;a.wl:"ol .... 7 .... , .... 

The 

{1) · Whenever the Scc:rctary, upon the basia of infcrmat1on submitted to him in writing by 
an Jnterested person. a representative of any organiZation of employers or employees. a nattonally 
recogniZed standards-pradudng orga.nJ:atlon. the Secretary of Health, Educat1an. and Welfare. 
the Nattonal.Inst1tute for Occupat:lanal Safety and Health. ar aSta.te or po11t1ca.l subd1vts1on. ar on 
the basis of lnfcr.ua.uon developed by the Sec.~auy or other wJsc: available to btm. determines that 

... ~ 
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219 Va. 1.5, *; 244 S.E.2d 754, =*; 
1.978 Va. LEXIS 1.53, *** 

Jennifer Sneed, an infant, etc.~ et al. v. John E. Sneed, Administrator, etc. 

Record No. 77028 1 

Supreme Court of Virginia 

219 Va. 15; 244 S.E.2d 754; 1978 Va. LEXIS 153 

June 9, 1978 

PRIOR HISTORY: [***1] 
Error to a judgment of the Circuit Court of Wise County. Han. M. M. Long, Jr., judge 
presiding. · 

DISPOSmON: Affirmed. 

·pia~ra£4:-r.,..~.-·.,:. 
·~~~i?!g~~·~'~:"' .:'' ·.:.:i-~ .. :~-~ ... ·. ·. 0 

..... , •.. -~- .. 
. '-~~,;·.~·~..;~.;:;.~~:_:.-_ ' 

CORf TERMS: shoulder, wheels, driver, roadway, dropped, prima fade case, embankment, 
feet, mechanical, decedent, happened, driving, swerved, highway, scene, drcumstantial 
evidence, guilty of negligence, produce evidence, steering column, proximate cause, trier of 
fact, preponderating, disengagement, administrator, probability, conjecture, attributed, 
happening, extremis, presumed 

HEADNOTES: 
(1) Negligence- Burden of Proof on Plaintiff- Requisites for Proof. 
(2) Evidence - Circumstantial - Insuffldent to Establish Prima Facie Negligence. 
(3) Evidence- Negligence- Not Attributable to Driver when Vehicle Out of 
Control. 
A mother, driving her two children, allowed the right wheels of the automobile to run off the 
pavement. In trying to return the car to the- pavement, she overcompensated, then swerved 
back to the right, and ran over an embankment. She was killed and her two children were 
injured. The two children, both Infants, sued her administrator for damages. Jury verdicts 
for the children were set aside by the Trial Court. The issue is whether a prima fade case of 
negligence of the decedent was established. 
1. Negligence cannot be presumed tram the mere happening of an acddent. The burden Is 
on the plaintiff to produce evidence of preponderating weight from which the trfer of fact 
can ftnd that the defendant was guilty of negligence which was a proximate cause of the 
acddent. The evidence [***2] must prove more than a probability of negligence. The 
plaintiff must show why and how the acddent happened. If the cause of the accident is left 
to conjecture, guess or random judgment, the plaintiff cannot recover. 
2. The drciJrnstantlal evidence Is Insufficient to establish a prima fade case of negligence. 
The plaintiff must show more than that the acddent resulted from one of two causes, for 
one of which the defendant is responsible and for the other of which she is not. 
3. From the evidence it appears likely that after the right· wheels dropped onto the shoulder 
for some unknown reason, Mrs. Sneed attempted tc bring the vehicle back on the highway 
but was prevented from doing so because of disengagement of the steering column or 
because the right wheels hung to the edge of the raadway. No negligence can be attributed 
to her during this period because she was acting In extremis and the vehide was apparently 
out of control. Hackley v. Robey, 170 Va. 55, 195 S.E. 689 (1938) distinguished. 

SYllABUS: 
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Evidence insufficient to establish prima fade case of negligence of dn"ver in 
single vehide acddent. · 

COUNSEL: cart E. McAfee (Qine, McAfee, Adkins [***3] & Gillenwater, on brief) for 
plaintiff In error. 

Leslie M. Mullins (Mullins, Winston & Roberson, on brief) for defen-dant in error. 

OPINIONBY: PER. CURIAM 

OPINION: [*16] [**7-54] On January 17, 1974, near Big Stone Gap in Wise County, a 
station wagon being operated on U.S. Route 23 by Carol C. Sneed left the highway, went 
over an embankment and overturned. The driver was killed and her two infant children, 
passengers In the vehicle, were Injured. In subsequent damage suits, consolidated for trial, 
brought by Jennifer Sneed and David Sneed against the administrator of their mother's 
estate, the trial court set aside jury verdl'd:s in favor of the chlldreri in the amounts of $ 
45,000 and $ 20,000 respectively. 

This appeal is from a joint judgment order entered by the court below in February of 1977 
in favor of the defendant in both cases. The sole Issue is whether a prima facie case of 
negligence was established against defendant's decedent. 

The accident occurred about 2:30p.m. on a clear day. The two-lane, hard-surfaced, north .. 
south roadway was dry and the speed limit was 55 miles per hour. At the scene, the road 
was 19 feet 10 Inches wide and •a little bumpy". [***4] 

[**755] State Troop'!r l. B. Buchanan, not an eyewitness, testified that his investlgatil:)n 
revealed that as Mrs. Sneed was driving north .. bound downhill on a slight curve to her lett, 
the right wheels of the vehicle 11dropped off the paved portion~~ to a rough shoulder on the 
right, four to five inches below the hard surface. This difference in levels extended for a 
distance of 30 to 40 yards. The officer stated that when the driver "cut back to the hardtop, 
she overcorrected, swerved to the left of the centerline and swerved back to the right, over 
the embankment where she crashed. • From the point where It "dropped off" to the 
shoulder, the vehide travelled 210 feet to the top of the embankment and then went 96 
feet down the steep hill before coming to rest on Its side. 

The officer further teStified that no other vehide was "Involved", that there was no 
indication the driver had been drinking Intoxicants, that he could not determine what · 
caused the vehicle to initially "drop off" onto the shoulder, and that he could not give any 
reason why the acddent happened. · · 

Plaintiff David Sneed, who was seven years of age at the time of [*17] the accident, 
testified that he was [***5] sitting on the front seat of the vehide. He remembered only 
that before the crash his mother was attempting to tum the steering wheel "and it wouldn't 
tum" and that "all she said" was: "Hang on." 

The children's father testified that his wife was thoroughly familiar with the scene of the 
acddent, having travelled over the road on many prior occasions. He stated that she was a 
"borderline" diabetic. 

An expert in mechanical failure analysis testified that upon his examination of the entire 
vehicle after the acddent, he round no_ ~echanical defects whi~. existed before the 
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accident. He determln81:1 that a "disengagement" which he discovered In the steering 
apparatus could have oniy occurred upan impact and did nat exist "prior to impact. • 

... 
. ::.~ .. ·· ~ 

[1] Relying principally on Hackley v. Robey, 170 Va. 55, 195 s.e. ·'6s9 (1938), the plaintiffs 
argue there was "ample evidence" of negligence on the part of the defendant's decedent, ~ 
inasmuch as the possibility of mechanical failure in the vehide had been exduded. They 
contend that because Mrs. Sneed was familiar with the road at the scene, she knew or 
should have known of the "drop off' to the right shoulder. They say that due ["**61 to 
inattention or failure to keep a proper lookout, she negligently drove the vehide onto the 
shoulder, thereafter losing control of it and causing the resulting injuries. We do not agree 
with the plaintiffs' contentions. 

Axiomatic are the following principles. Negligence cannot be presumed from the mere 
happening of an accident. The burden Is on the plaintiff to produce evidence of 
preponderating weight from which the trier of fact can find that the defendant was guilty of 
negligence which was a proximate cause of the accident. The evidence must prove more 
than a probability of negligence. The plaintiff must show why and how the accident 
happened. And it the cause of the acddent is left to conjecture, guess, or random judgment, 
the plaintiff cannot recover. · 

(2] In this case, the evidence fails to disdose why the right wheels an the vehide lett the 
hard surface of the roadway Initially, and dropped to the depressed and rough shoulder. 
There Is no evidence that, prior to that moment, the vehicle had been travelling at an 
unreasonable speed or that Mrs. Sneed was inattentive or that she did not have the vehide 
under proper control. To be [*18] reasonably inferred [***7] from this evidence is either 
that she was negligent in driving the vehide onto the shoulder or that the vehide lett the 
roadway for some non·negligent reason, such as the driver's sudden illness. Such 
drcumstantial evidence is lnsuffident, however, to establish a prima fade case of 
negligence because it must show more than that the accident resulted from one of two 
causes, for one of which the defendant is responsible and for the other of which she Is not. 

[3] From the evidence in general and David's testimony in particular, It appears [**756] 
likely that after the light wheels dropped onto the shoulder for same unknown reason, Mrs. 
Sneed attempted to bring the vehide back onto the highway but was momentarily 
prevented from doing so either because the steering column became disengaged during the 
impact caused by the "dropoff", or because the rfght wheeJs "hung" along the four·to·five-­
inch thick edge of the hard surfaced roadway~ aut no negligence can be attributed to her 
during this period because she was acting in extremis and the vehide was apparently -out of 
control. 

Hackley v. Robey, supra, is Inapposite. In that case, a vehicle was being driven · [***8] at 
night into a constricted passageway where Bread Street In the City of Richmond narrowed 
to pass over a bridge. The car ran up over an eight·inch curb, sideswiped a lamp post on 
the sidewalk, turned completely over, skidded along the street and acrass the bridge,.and 
came to a stop 189 feet from the first point of collision. Based on the evidence in that case, 
we held that the question of the driver's gross negligence was for the jury because the 
physical evidence showed, among other things, that the car was being. operated "at a very 
high rate of speed". 170 Va. at 62, 195 s.e. at 691. No sudl evidence of excessive speed is 
present here. · 

For these reasons, we hold that the trial court was correct in setting aside the verdicts in 
these cases. Consequently, the final judgment In favor of the defendant will be 

Affirmed. 
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FloydS. Pike Electrical Cantrac:tar, Inc:. v. Commissioner, Department of Labor and Industry, 
E~ ~ 

R.eccrd No. 800050 

Supreme Court of Vtrginia 

222 Va. 317; 281 S.E.2d 804; 1981 Va. l.EXIS 307 

September 11, 1981 

PRIOR HISTORY: [***1] 
Appeal from a judgment af the Circuit Court at Buchanan County. Hen. Nicholas E. Persln, 
judge presiding. 

DISPOSITION: Affirmed. 

CORE TERMS: pole, wire, catch-off, cold, energized, feet, substation, beneath, mountain, 
transmission line, et seq, conversation, regulation, truck, safe, top, findings of fact, dvil 
penalty, idiosyncratic, foreseeable, supervisor, hazards, highway, ran, placement, favorable, 
exposed, lifting, foreman, reels 

HEAD NOTES: 
(1) Pleading and Prac:tice- Findings of Fact by Trialludge- Standard of Review 
on Appeal. 
(2) Pleading and Practice- Findings of Fact by Trialludge- Evidence Adequately 
Supports Condusions that Employer's Chosen Safety Measure Insufficient and that 
Other Measures Which would have Prevented Acddent Disregarded. 
(3) Protection of Employees- Safety and Health Codes Commission -Work Safety 
Regulations (Code § 40.1·22 et seq.) -Statutory Construction- Employer Not 
Insurer of Employee Safety But Must Seek to Prevent Foreseeable Hazards •. 

0 

• 

( 4) Protection of Employees- Safety and Health Codes Commission -Work Safety 
Regulations (Code§ 40.1·22 et seq.)- VIolation of- Trial Court's Findings Merit 
Imposition of CJvll Penalty Against Employer. 
Pike was engaged by an electrical power company to install a transmission line to a 
company substation. The job required one of Pike's foremen and his aew to pull lines dawn 
a mountain and across a highway to the substation. One non-energized [***2] line, or 
cold wire, was attached to a c:atch-aff pole (a temporary pole used to secure the end of a 
transmission line), located near the substation but not directly beneath an energized line; 
The cold wire, however, ran approximately 12 feet 3 inches beneath the energized wire to 
the top af the mountain. A second energized line ran parallel to the first, approximately 60-
90 feet tc its left. While lifting the cold wire above a bridge on the highway so that a truck 
could pass, one worker was killed and another injured when the cold wire whiplashed and 
struck the first energized wire. The Commissioner issued a citation charging Pike with 
violations of safety regulations under Code § 40.1-22 et seq. The General District Court 
heard evidence and dismissed the dtatlon, and the Commissioner appealed to the Circuit 
Court. 
In the Circuit Court trial, there were significant conflicts between the evidence adduced by 
the Commissioner and that adduced by Pike, the most critical af which conc::emed 
conversations between PUce's foreman and his area supervisor regarding placement of the 
catch-off pole. A second important conflict in the testimony concerned whether moving the 

.,1 • -
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c:atch4 off [***3] pole 20 to 30 feet tc the left of the first energized wire, as the area ·· ... • .. ··~: · · ·. · ·: 
supervisor reportedly urged, would have made the working ccnditions safe. The foreman 
testified that while moving the pole to the suggested location would have prevented the 
approximately 2,000 feet of cold wire between the catch-off pole and the top of the 
mountain from traveling beneath the energized wire, the move would not have prevented ... 
the approximately 100 feet of cold wire between the catch-off pole and the substation from 
traveling beneath the energized wire. The Safety Representative for the VIrginia 
Department of Labor and Industry testified that he did not think the pole could have been 
moved to where It would not have been exposed to other energized lines. A third area of 
dispute was whether Pike should have employed other safety measures in addition to, or In 
lieu of, moving the catch-off pole. Several devices for insuring that a transmission line does 
not rise above a desired height c:ould have been used to prevent the accident. Testimony 
differed as to their usefulness at this particular location, and as to their general 
attractiveness as alternatives because of the possibility of malfunction. [***4] 
In his letter opinion, the Trial Judge noted the c:onflic:t between the testimony of the 
foreman and the area supervisor with regard to the conversation about the catch-off pole, 
but did not resolve which account was accurate. The Judge stated he was not satisfied that 
moving the catch-off pole would h.ave prevented this accident, and conc:luded that if Pike 
had used alternative safety procedures the accident c:ould have been prevented. :From the 
Imposition of a civil penalty, Pike appeals.· 
1. On appeal, findings of fact by the Trial Judge are presumed to be correct and are given 
the same effect as a jury verdict, settling all conflicts in the evidence in favor of the 
prevailing party. The evidence is viewed in a light most favorable to the finding and a 
contention that the evidence does not support the finding will be sustained only when the 
finding is plainly wrong or is without credible evidence to support it. Richmond v. Beltway 
Properties, 217 Va. 376, 228 S.E.2d 569 (1976), followed. 
2. Here, the evidence adequately supports the Trial Court's conduslon that moving the 
catch-off pole would not have removed the danger of contact between the cold wire and 
[***5] the energized lines. The testimonies of two witnesses support this finding. 

Similarly, there is testimony supporting the Trial Court's finding that Pike should have 
employed other safety measures or devices In addition to, or in lieu of, moving the catch-off 
pole, and that the use of these would have prevented the acddent. 
3. The safety regulations promulgated under the Occupational Safety and Health Act of 
1970 (OSHA), 29 u.s.c. § 651 et seq., and adopted by the Virginia Safety and Health Codes 
Commission, Code § 40.1-22 et seq., were not designated to make the employer an 
insurer of an employee's safety. A safe workplace is not necessarily risk-free. An 
employer need not take steps to prevent hazards which are not generally foreseeable, 
lnduding Idiosyncratic behavior of·an employee, but must do all it can to prevent 
foreseeable hazards. Ocean Electric Corp. v. Seaetary of Labor, 594 F.2d 396 (4th Cir. 
1979), followed. 
4. Here, the Trial Court's judgment does not impose dvil liability on the employer for the 
ldtosyncratlc, unforeseeable behavior of an employee. Instead, the Trial Court held that Pike 
chose a measure (moving the catch-off [***6] pole) that would not have removed the 
danger to Its employees and chose to disregard other safety measures that would have 
prevented the accident. These findings merited the imposition of a dvU penalty against Pike. 

SYLLABUS: 

While work safety regulations in Code§ 40.1-22 et seq. were not designed to 
make employer an insurer of employee safety, employer must seek to prevent 
foreseeable hazards; findings of fac:t by Trial Court given same effec:t on appeal 
as jury verdict and evidence supports finding of safety violation by employer 
meriting imposition of dvil penalty. 

,. .. 
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COUNSeL: James P. Jones (Penn, Stuart, Eskridge & Jones, on briefs), for appellant. 

Leonard Vance, Assistant Attamey General (Marsnall Coleman, Attamey General; Walter H. 
Ryland, Chief Deputy Attamey General, on brief), for appellee. 

JUDGES: Harrison, Poff, Thompson, JJ., and Harman, SJ. 

OPINIONBY: PER CURIAM 

OPINION: [*319] [**805] The issue on appeal is whether the trial court erred in 
concluding that an employer violated work safety regulations adopted by the VIrginia Safety 
and Health Codes Commission. 

FloydS. Pike Electrical Contractor, Inc. (Pike), was engaged by an electrical power company 
[***7] to install a transmission line to the power.company's substation near Grundy. The 

job required Roger Hubbard, one of Pike's foremen, and his crew to pull lines down a 
mountain and across a highway to the substation. One non·energlzed line (hereinafter, .. the 
cold wire") was attached tc a catch·off pole (a temporary pole used to secure the end of a 
transmission line), located near the substation but not directly beneath a 69,000·volt 
energized line ("the 69-KV wire"). The cold wire, however, ran approximately 12 feet 3 
inches beneath the 69·KV wire to the top of the mountain. An 88,000-volt energized line 
("the 89·KV wire") ran parallel to the 69·KV wire approximately 60-90 feet to the left side 
of the 69-KV wire. While lifting the [*320] cold wire above a bridge on the highway so that 
a truck could pass, one worker was killed and another Injured when the cold wire 
whiplashed n1 and struck the 69·KV wire. 

· - - · - - - · - • - • - - - - · -Footnotes- - - - - - - · - - • - - - - - - -

n1 No one knew what caused the wire to whiplash. Hubbard surmised, however, that the 
wire became entangled in brush and popped loose when pulled. 

·--- ---- ·--------End Footnotes----------------- [***8] 

The Commissioner of the Department of Labor and Industry issued a dtal:ion charging Pike 
with "serious" n2 violations of safety regulations n3 promulgated under the Occupational 
[**806] Safety and Health Act of 1970 (OSHA), 29 U.S.C. § 651 et seq., and adopted by 

the Vlrginia Safety and Health Codes Commission. See Code§§ 40.1·22, -49.4. The general 
district court heard evidence and dismissed the dtatlon, and the Commissioner appealed tc 
the drcuit court. 

· · - • - - - • - - - - - - - - - ·Footnotes- - - - - - - -· •· - - - - - - - - -

n2 Code § 40.1-49.3(5) deflnes as •serious" a violation entailing ·"a substantial probability 
that death or serious physical harm could resulr' from a condition or practice which exists 
"unless the employer did not, and could· not with the exerdse of reasonable diligence, know 
of the presence of the violation." Serious violations result in a dvll penalty of up to $ 1,000. 
Code§ 40.1-49.4(H). 

n3 Specifically, Pike was dted for violating Regulation § 1926.95S(c)(3), which requires that 
''the conductor being installed or removed ••• be grounded or provisions made to insulate 
or isolate the employee" and for violating Regulation 9 1926.955(c)(5), which requires that 
"[c]onductors being strung in ••• bta kept. under positive control by the use of adequate 
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tension reels, guard structures, tfelines or other means to prevent accidental contact with ·~ 
energized drcuits." 29 C.F.R. § 1926.955(c)(3) and (c)(S). 

- • - • - .. - - - • - .. • • • .. ·End Footnotes· - - - • - • • - - - • - - - • • [***9] 

In the circuit court trial, there were significant conflicts between the evidence adduced by 
the Commissioner and that adduced by Pike, the most critical of which concerned 
conversations between Hubbard and Leo Sams, Pike's area supervisor and Hubbard's 
superior, regarding placement of the catch·off pole. Hubbard testified that he told Sams the 
pole was In the best possible position and that Sams said nothing In reply. On the other 
hand, Sams testified that approximately one month before the acddent he and Hubbard 
discussed moving the pole 20 to 30 feet to the left so that the line between the catch·off 
pole and the top of the mountain would not be dangerously close to the 69·KV line. 
According to Sams, he talked with Hubbard by radio on the Friday preceding the Monday 
accident and asked If the catch·off pole had been moved. Sams said Hubbard told him, "I'll 
move it this evening or in the morning one ... Sams acknowledged he did not order Hubbard 
to move the pole. Sams' account of the radio conversation was confirmed by Ronald Gilbert, 
who testified he heard It on a· receiver in his truck. 

[*321] A second Important conflict in the testimony concerned whether moving the 
[***10] catch·off pole 20 to 30 feet to the left of the 69·KV wire, as Sams reportedly 

urged, would have made the working conditions safe. According to both Hubbard and A. L 
McAlexander, Safety Director for Pike, if the pole had been so moved, the cold wire between 
the catch·off pole. and the top of the mountain, approximately 2,000 feet long, would not 
have been directly under the 69·KV wire. Hubbard testified, however, that if the catc:h·off 
pole had been moved to the suggested location, the cold wire between the catc:h-off pole 
and the substation, approximately 100 feet, would have traveled beneath the 69·KV wire. 
Placing the catch-off pole approximately 30 feet to the left, moreover, would have 
positioned the cold wire midway between the 69·KV and 88-KV wires. McAlexander testified 
that If the catch·off pole had been moved, "there is no way ••• this acddent could have 
occurred in the manner it did ... Pressed on cross-examination to state whether the proposed 
location between the 69·KV and 88-KV wire would have been safe, McAlexander stated that 
when power lines whiplash, .. it's usually an up and down motion rather than a side to side. • 
On the other hand, eugene Roberts, the Safety Representative (***11] for the Vlrginia 
Department of Labor and Industry, testified he did not think the catch-off pole .. c:ould have 
been moved to ·where it would ••• not [have] been exposed to other energized lines ... 

A third area of dispute was whether Pike should have employed other safety measures In 
addition to, or in lieu of, moving the catch·off pole. Several devices for insuring that a 
transmission line does not rise above a desired height (tie--downs, tension reels, and hold· 
down blocks) could have been used to prevent the accident but were not. McAlexander 
described use of these devices as less attractive alternatives because of the possibility of 
malfunction. Apart from these alternatives, Roberts testified the accident could have been 
avoided if the two workers had used a bucket truc:k in lifting the cold wire. Sarns stated, 
however, that the workers could not have used a bucket truc:k at this site. 

In his letter opinion, the trial judge noted the conflict between the testimony of Hubbard 
and Sams concerning the conversations regarding the placement of the catch·off pole, but 
did not resolve whic:h account was accurate. The judge also stated he was "not satisfied" 
that moving the catch-off (***12] pole .. would have ••• prevented this acddent from 
taking place ... We Interpret the [**807] trial [*322] judge's statement as a factual 
finding that moving the catch·off pole would not have removed the danger of c:ontact 
between the cold wire and energized lines. Finally, the trial judge conc:luded that if Pike had 
used alternative safety procedures, "this acddent could have been prevented." 

.. .. 
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[1] On appeal, findings of fact made by the trial judge are presumed to be correct and ~-;e; .... - ., . ·. 
"given the same effect as a jury verdict, settling all conflicts In the evidence rn favor at tbe 
prevailing party." Richmondv. Beltway Properties, 217 va. 376, 379, 228 S.E..2d 569,572 
{1976). In reviewing such a factual finding, we view the evidence in a light most favorable 
to the finding. See, e.g., Rudderv. Housing Authority, 219 Va. 592, 595, 249 S.E.2d 177, .. 
178 (1978), appeal dismissed, 441 U.S. 939 (1979). A contention that "the evidence does 
not support the cou~s factual finding will be sustained only when the finding is plainly 
wrong or is without credible evidence to support it. 

[2] In light of the deference due a trial court's factual findings, we condude [***13] that 
the evidence supports the trial court's judgment. The evidence, viewed in a light most 
favorable to the findings, adequately supports the trial court's condusion that moving the 
catch·off pole would not have removed the danger of contact between the cold wire and 
energized lines. Hubbard testified that the proposed location for the catch·off pole would 
have caused a portion of the cold wire to be suspended beneath the 69·KV wire. Roberts, 
moreover, said that he did not think the catch-off pole •could have been moved to where it 
would· •.•• not [have] been exposed to other energized lines." Upon this testimony, the trial 
court reasonably could conclude that moving the catch~tr pole would not have removed the 
danger of contact between the cold wire and energized lines~ Similarly, the l!Vh:fence 
supports the trial cou~s tactual finding that the use of tlellnes, tension reels, hold--down 
blocks, or similar devices would have prevented the acddent. 

[3·4] The safety regulations at issue here were not designed to make the employer an 
Insurer of an employee's safety. Ocean Elec. Corp. v. Seaetary of Labor, 594 F.2d 396, 399 
(4th Cir. 1979); Brennan v. Sutler [***14] Ume and Cement Company, 520 F.2d 1011, 
1017 (7th Cir. 1975). A safe workplace Is not necessarily rfsk~free. Industrial Union Dept. 
v. American Petrol. Inst., 448 U.S. 607, 647 (1980) (plurality opinion). "An employer ••• 
need not take steps to prevent hazards which are not generally foreseeable, induding 
Idiosyncratic behavior of an employee, but at the [*323] same time an employer must do 
all it feasibly can to prevent foreseeable hazards •••• " General Dynamics v. Occupational 
Safety & Health, 599 F.2d 453, 458 (1st Clr. 1979). The trial court's judgment, however, 
does not impose dvil liability for the idiosyncratic, unforeseeable behavior of an employee. 
Instead, the trial court held that Pike chose a measure (moving the catch·off pole) that 
would not have removed the danger to Its employees and chose to disregard other safety 
measures that would have prevented the accident. 

In light of the evidence presented, we hold that the trfal court's findings were adequately 
supported by the evidence and merited the imposition of a civil penalty .against Pike, and 
the judgment will be affirmed. 
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Cedi W. Pearson v. canada Contracting Company, Inc., et al.; Jac Boeden Orthopedic 
Supply Company, Inc. v. Richard M. Jones "' 

Record Nos. 830982, 840521 

Supreme Court of VIrginia 

232 Va. 177; 1986 Va. LEXIS 243; 349 S.E.2d 106; 3 VLR 892 

October 10, 1986 

PRIOR HISTORY: [**1] . 

........ 

Appeal fr~m a judgment of the Circuit Court of the City of Richmond. Han. Willard I. Walker, 
judge presiding. Appeal from ~judgment .of the Circuit Court of the City of Norfolk. Han. 
Alfred W. Whitehurst, judge presiding. 

DISPOSITION: Record No. 830982 -Affirmed. 

Record No. 84052l -- Reversed and nnal judgment. 

CORE TERMS: licensee, firemen, invitee, policemen, occupier, duty, policeman, fireman, 
reason to know, wam, owed, dangerous condition, privileged, demolition, platform, 
reasonable care, invitation, unsafe, duty owed, regulation, possessor, demurrers, roof, safe, 
trespasser, statutory duty, general rule, firefighters, firefightlng, discover 

HEAD NOTES: 
Torts - Negligence - Duty of care - Dangerous Condition - Uability of Owner or 
Occupier - Invitee - Ucensee - Police Officer - Firefighters 
In the first case a fireman was injured when he fell through the floor of a building while 
fighting a ftre. In an action against the property owner and against the contractors engaged 
in demolishing the building, he sought damages for personal injuries alleging negligence, 
negligence per se, and nuisance, all of which daims were dismissed. Plaintiff then alleged 
that defendants breached a duty to wam him of the hidden danger and thereby proximately 
caused his injuries. The trial court applied ~ rule of limited liability to persons entering land 
under a privilege, but created an exception restricting the duty in cases Involving premises 
on which construction or demolition work is under way and (**2] dismissed the action 
under that rule. Plaintiff fireman appeals. 
In the second case, a police officer brought an action tor injuries sustained while on duty 
pursuing a suspect on defendants' unsafe premises. The bial court granted an instruction 
on the duty of care owed to the policeman as a licensee but refused an· instruction identical 
to the general rule used in the case of the fireman. The court also refused an alternative 
instruction offered by the defendant on the duty owed to the policeman as a bare licensee. 

1. Firemen may not recover for another's negligence in setting a fire because firemen 
assume the risks of the usual hazards involved in fireflghtlng, regardless of the origin of the 
fire. . 
2. Firemen are in a dass of their own because of the public nature of their rights and duties 
and may under certain drcumstances in the course of the their duties, enter property as 
licensees or invitees. 
3. Uabillty is limited in the case of police and firefighters because they are covered by 
workers' compensation and. because, unlike invitees and licensees, they enter at , . 

. I 
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unforeseeable times and go upon unusual parts of the premises and their presence cannot 
be [**3] reasonably antfdpated so the level of care that is owed is not that of invitees or 
usual licensees. 
4. Where an owner or occupier knows or has reason to know of a dangerous condition and~ 
knows or has reason to know of the presence on the premises of an ottldally privileged 
person who Is unaware of the danger, he owes a duty to use reasona·ble care to make the 
condition safe or to warn the person of the danger. 
5. An owner or occupier may be liable to firemen or policemen injured as a result of a 
violation of a---statutory duty created for the express benefit of such persons. 
6. This holding is limited to cases Involving injuries occurring as the result of conditions on 
areas of the premises not open to the public. · 
7. Where there is no allegation here that the owners knew or should have known of a 
fireman's presence. They .were not negligent in their failure to warn him of a dangerous 
condition they had created since that duty arises as to firemen and policemen only where 
the occupier knows or should have known of their presence on the premises. 
8. The defendants did not violate 29 C.F.R. § 1926.850 (1978) promulgated under the 
Occupational Safety and Health [**4] Act because firemen are not employees within the 
dass of persons for whose protection the regulation was enacted. Therefore, violation of the 
regulation could not constitute negligence per se theory. 
9. The defendants did not violate the provisions of the VIrginia Uniform Statewide Building 
Code, Article 13, because that artlde dealt with treatment of the lot after demolition of a 
building and was not applicable to demolition work In progress. 
10. Defendant in the case of the policeman was not alleged to have violated any statutory 
duty and the evidence showed that defendant had no knowledge or reason to know of the 
condition and no knowledge or reason to know that the policeman was on the premjses or 
even likely to be and, accordingly, defendant did not violate any duty owing to the 
policeman. 
11. Because the policeman was not on the part of the premises open to the public and did 
not go on the property during business hours, there is no evidence that he entered the 
premises on express or implied Invitation and he should not be accorded the status of an 
invitee on a business enterprise open to the public. 

SYlLABUS: 

Two cases where a fireman and a policeman sustained (**5] Injuries while on 
duty on unsafe private premises were consolidated on appeal; no liability is 
found under daims induding violation of a statutory duty, negligence and duties 
to privileged persons. 

COUNSEL: Robert c. Metcalf (Parker, Pollard & Brown, P.C., on brief), for appellant (Record 
No. 830982). · 

Frank B. Miller, III (Roger L Williams; Sands, Anderson, Marks & Miller, on brief), for 
appellee Canada Contracting Company, Inc. (Record No. 830982). 

James H. Flippen, m (Andrew C. Mitchell, Jr.; Breeden, MacMillan & Green; Cullen, Clark, 
Insley & Hanson, on briefs), for appellant (Record No. 840521). 

William o. Breit (Breit, Rutter & Montagna, on brief), for appellee (Record No. 840521). 

JUDGeS: Cochran, J., delivered the opinion of the Court. 
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OPINION: [*179] [***108] These twa appeals present one dispositive question: w,at 
duty of care is awed by an owner or occupier of land to a fireman or polieeman injured when 
he comes on the premises In the performance of his offldal duties? 

I. 

On June 25, 1979, about 9:30 p.m., Cedi W. Pearson, employed as a fireman by the City of 
Richmond, responded to a reported fire in a building on Brown's [**61 Island in Richmond. 
He was injured when he fell to the basement through a hole in the floor. In an amended 
motion for judgment, Pearson sought to recover damages for his personal injuries from 
Ethyl Corporation, owner of the property, Canada Contracting Company, Inc. (Canada), the 
contractor engaged In demolition of the building, and C. S. lewis, the subcontractor 
engaged in cutting and removing metal from the building. Pearson alleged In separate 
counts negltgence, negligence per se, and nuisance. Over his objection, the trial court 
["'180] sustained certain defendants' demurrers and dismissed the negligence and 

negligence per se counts. On motion of Pearson, the nuisance· count was also dismissed. 

With leave of court, Pearson flied a second amended motion for judgment, alleging that 
canada and lewis had removed steel guard rails formerly protecting the hole through which 
he fell, that they had covered and obscured the hole by material inadequate to support his 
weigh~ that this condition was known to all three defendants and was a man-made trap or 
hidden danger, and that defendants knew or should have known he or other firefighters had 
been and would probably be [**7] coming on the premises at night to tight tires. Pearson 

. alleged the defendants breached a duty to wam him of the hidden danger and thereby 
proximately caused his injuries. Defendants filed separate demurrers and grounds of 
defense. Thereafter, Ethyl Corporation was dismissed as a party defendant upon Pearson's 
execution of a covenant nat to sue. 

The trial court fashioned a general rule, patterned after the duty owed to licensees, of 
limited liability to persons entering land under a privilege, such as policemen and firemen. 
nl Cf. Restatement (Second) of Torts §§ 342, 345 (1965). Creating an exception to this 
rule, however, the court further restricted the duty owed in cases involving premises an 
which construction or demolition work Is under way by requiring the possessor of property 
to warn of a dangerous condition only if he knows the privileged person is on the premises. 
n2 Applying [***109] this exception, the court sustained the defendants' demurrers and 
dismissed the action. 

• • - .. - - - - - - .. ~ - .. - ... - -Footrlctes~ - - - - - - - - - - - - • - - - -

nl The general rule en undated by the trial court stated: 

A possessor of premises Is subject to liability for bodily harm caused by a 
natural or artifidal condition thereon to others who are privileged to enter upon 
the premises for a public purpose without the consent of the possessor, if the 
possessor 

(a) knows that they are upon the premises or are likely to enter upon It in the 
exercise of their privilege, and 

(b) knows of the condition and should realize it Involves unreasonable risk to 
them, and 

(c) should have expected they _:Hould not discover or realize the risk, and 
. . 

•' 
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(d) falls to exercise reasonable care 

(i) to make the condition reasonably safe or 

(ii) to wam them of the condition and risk involved therein. [**8] 

n2 The exception stated: 

However, if the bodily harm results from conditions on the premises involving 
construction or demolition activities, and if persons privileged to enter upon the 
premises for a public purpose know, or in the exercise of reasonable care should 
know, that such activities are being conducted thereon, then the possessor is 
not liable, unless the possessor has: 

. (i) actual notice of the premises condition which caused the bodily injury, and 

(If) actual knowledge of the presence on the premises of persons so privileged, 
and 

(ill) having obtained such notice and knowledge as set forth in (i) and (ii) above, 
fails to use reasonable care to warn the persons so privileged. 

- • - - .. - • - ~ .. - - - - • - -End Footnotes· - - - - - - - - - - - - .. - - -

[*181] II. 

.. 

Richard M. Jones, a police officer employed by the City of Norfolk, brought an action against 
lac Boeden Orthopedic Supply Company, Inc. (Boeden), for injuries sustained in the 
performance of his duties on the Boeden property. Jones alleged that Boeden was negligent 
In the operation of Its premises. A jury awarded Jones $ 3,000 in damages and the trial 
court entered judgment [**9] on the verdict. 

There was no material conflict in the evidence. Jones and two other police officers 
responded to a report of a burglary at a church behind the Boeden premises about 5:15 
p.m. on A~;~gust 9, 1982. Finding the church had been broken Into, the officers searched the 
surrounding area. Jones ascended a stairway at the rear of the Boeden property, aossed 
the wooden platform at the top of the stairs, and went on the Boeden roof to look for a 
suspect or evidence of the Qime. When he returned tc the platform, he lnfanned an officer 
below that the roof was dear. As Jones stood on the platform, it collapsed and he was 
Injured In falling. 

The stairway, set back about eight feet from the sidewalk, did not look like a front entrance 
and was "obviously a rear entrance to the roof area." The stairs, made of steel, formerly had 
led to a second floor apartment, but this had not been occupied since 1965. At the time 
Jones fell, the stairs had no apparent purpose. Previously, they had been roped off to bar 
Intruders, but when Jones used them they contained no rope, barricade, or warning signs. 

Police had once apprehended a criminal suspect on the 6ooden roof, and Jones and [**10] 
other officers had been on the roof In the past while making routine police investigations. 
No one at Boeden was aware of the prior arrest, however, or knew that police officers from 
time to time used the stairs to go to tfle roof. 4 
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Prior to Jones's tan, no defects In the wooden platform had been observed by Jones, by · ·.' 
other officers accompanying him, or by Booden employees who had been on the platform. 
There was evidence, however, that wood tram the· platform which the officer examined a~ 
the accident was rotten. . 

[*182] The trial court, after denying Boeden's motion to strike the evidence, granted an 
instruction on the duty of care owed to Jones as a licensee. n3 It r.efused Boeden's proffered 
Instruction identical to the general rule announced by the trl~l court in the Pearson case. 
See supra note 1. The court also refused an alternative instruction· offered by Booden on the 
duty owed to Jones as a bare licensee. n4 

- - - - · - • · · • • - • • - • - ·Footnotes- · - - • - • · · - • .. · - - • - -

n3 Instruction 7 provided: 

· When the defendant by the use of ordinary care: 

1. knows or should know of an unsafe condition on his premises; and 

2. should realize that It Involves an unreasonable risk of harm to a licensee; and 

3. should expect that a licensee will not discover or realize the unsafe condition; 
and 

4. a licensee does not know or have reason to know of the unsafe condition and 
the risk involved; then the defendant [has] a duty to use ordinary care either to 
make the condition reasonably safe or a duty to wam a licensee of the unsafe 
conditicn. 

If the defendant tailed to perform any one or more of these duties, then he was 
negligent. [**11] 

n4 Refused instruction 11A provided: 

The Court Instructs the jury that the plaintiff was a bare licensee on the 
defendant's premises, and the defendant owed him no duty to have his 
premises In a safe condition. The burden Is on the plaintiff to prove by a 
preponderance of. the evidence that the defendant knew, or in the exerdse of 
ordinary· care should have known, that the plaintiff was In danger and that 
thereafter the defendant failed to exercise ordinary care to protect him from 
injury •••• 

• • - - - • • • - - - - - ~ - - ·End Foot:rlotes· - • • - - - • • • - • • - - - -

ni. 
[1] We have held that firemen may not recover for another's negligence In setting a 
[***110] fire, condudlng that .nremen assume the risks of the usual hazards. lnvolv.ed in 

flrefiahtina. reoardless of the oriain of the flre. C & 0 Railway v. Crouch, 208 Va. 602, 608-
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09, 159 S.E.2d 650, 655 {1968). We have not been previously called upon, however, to 
detennine the extent of an occupier's liability to firemen or policemen for Injuries resulting 
from risks beyond those Inherently Involved in firefightfng or police work. 

Cases addressing this issue have reached varied [**12] results, In large part because of "' 
the difficulty in placing firemen and policemen in any of the traditional categories of persons 
entering land of another·- trespassers, licensees, or Invitees. A trespasser Is one who 
unlawfully enters the land of another. See Richmond Bridge Corp. v. Priddy, 167 Va. 114, 
118, 187 s.e. 518, 519 {1936). A licensee is one who enters for his own convenience or 
benefit with the knowledge and consent, express or implied, of the owner or [*183] 
occupier. See, e.g., Bradshaw v. Minter, 206 Va. 450, 452, 143 S.E.2d 827, 828·29 (1965) 
(social guest is licensee, not invitee, regardless of existence of express Invitation); Ingle v. 
Clinchfield R. Co., 169 Va. 131, 137, 192 s.e. 782, 784 (1937) (owner's silent acquiescence 
in repeated use made trespassers licensees); Ches. & O.R. Co. v. Corbin, 110 Va. 700, 702· 
03, 67 S.E. 179, 180 (1910) (known use of railbed by general public with tacit consent of 
railroad company made users licensees). And an invitee is one who enters pursuant to the 
express or Implied invitation of the owner or occ~pier other than for a social purpose or for 
his own convenience. See, e.g., Colonial [**13] Nat. Gas v. Sayers, 222 Va. 781, 784, 284 
S.E.2d 599, 60i (1981) (tenant using common area was Invitee); City of Richmond v. 
Grizzard, 205 Va. 298, 302, 136 S.E.2d 827, 830 (1964) (Implied invitation existed where 
premises thrown open to public and visitor entered for purpose for which premises open); 
Williamsburg Shop v. Weeks, 201 Va. 244, 246, 110 S.E.2d 189, 191 (1959) (customer in 
department store was invitee). 

Policemen and firemen, however, do not fit into any of these categories; they enter 
premises as of right, under a privilege based on a public purpose. They clearly are not .. ·­
trespassers. Nor can they be classified as licensees or invitees, who enter with consent or 
invitation of the occupant, as consent and invitation are irrelevant to a policeman's or a 
fireman's privileged entry. · 

[2] In Crouch, we held the fireman to be "in a class of his own," or sui generis, "because of 
the public nature of his rights and duties." 208 Va. at 608, 159 S.E.2d at 655. We reaffirm 
this classification and we hold that it includes policemen as well as firemen. Firemen and 
policemen may, under certain circumstances in the course of their duties, enter property 
[**14] as licensees or invitees. In the present cases, however, the fireman and the 

policeman occupied neither status. 

IV. 

Some jurisdictions have abolished the distinction between licensees and invitees and 
established reasonable care as the standard owed by occupiers to firemen and policemen. 
See, e.g., Bartholomew v. Klingler Co., 53 Cal. App. 3d 975, 980-81, 126 Cal. Rptr. 191, 
193-94 (1975) (policeman Injured in fall through ceiling during investigation of possible 
burglary); Mounsey v. Ellard, 363 Mass. 693, 707·08, 297 N.E.2d 43, 51·52 (1973) 
(abolishing licensee-invitee [*184] distinction and creating common duty of reasonable 
care to all lawful visitors In case involving injury to policeman who fell on accumulation of 
ice at defendant's residence); Armstrong v. Mailand, 284 N.W.2d 343, 350 (Minn. 1979) 
(landowner owed fireman, killed by explosion of gas storage tank, duty of reasonable care, 
except where, as here, fireman primarily assumed a risk apparent as part of firefightfng). 
Other courts have reached the same result by· labeling policemen and firemen as invitees in 
order to impose on occupiers an affirmative duty of reasonable care in maintaining [**15] 
the premises. See, e.g., Dini v. Naiditch, 20 Ill. 2d 406, 415-16, 170 N.E.2d 881, 885-86 
(1960) (classification of firemen as anything but invitees deemed [***111] illogical); 
Cameron v. Abatie/1, 127 Vt. 111, 118, 241 A.2d 310, 315 (1968) (policeman, injured on 
stairway during routine check of rear door,.~as a business visitor o~ Jnvitee with right to 

-118- PAGE 



Get a Do cum~ - b:)t. Citati~· .- ".32 V a. 177 

assume premises were reasonably safe for the purpose). 

Many courts, however, have held firemen and poficemen to be either licensees or sui 
generis and entitled to no greater care than the limited duty owed to licensees. See, e.g., " 
Roberi.S v. Rosenblatt, 146 Conn. 110, 113, 148 A.ld 142, 144 (1959) (status of city 
fireman was akin to that of licensee); Nared v. School Dist. of Omaha, 191 Neb. 376, 380, 
215 N.W.2d 115, 118 (1974) (following Restatement (Second) of Torts§ 345) (policeman, 
injured in fall caused by condition on part of premises not open to public, was licensee); 
Krauth v. Geller, 31 N.J. 270, 273-74, 157 A.ld 129, 130-33 (1960) (sui generis fireman 
who fell from unprotected balcony of house under construction could not recover for acts of 
defendant that were not wanton); [**16] Scheurer v. Trustees of Open Bible Church, 175 
Ohio St. 163, 169, 192 N.E.2d 38, 43 (1963) (duty owed to firemen and policemen is that 
owed to licensees); Cook v. Demetrakas; 108 R.I. 397, 401-03, 275 A.2d 919, 922-23 
(1971) (policeman, injured when he pursued fugitive through area of construction and fell 
over embankment caused by excavation at the site, was licensee). 

[3] We are persuaded by two fundamental policies to impose a rule of limited liability In 
cases such as these. First, Injuries to firemen and policemen are compensable through 
workers' compensation. Code§§ 65.1-4, -4.1. The burden of their financial loss, therefore, 
Is properly borne by the public rather than by Individual ["'185] property owners. nS 
Second, and more important, firemen and policemen, unlike Invitees or licensees, enter at 
unforeseeable times and go upon unusual parts of the premises, including areas not open to 
the public. Except for scheduled Inspections, their presence at any particular time cannot be 
reasonably anticipated. In such situations, It Is not reasonable to require the level of care 
that Is owed to Invitees or, without some modification, the level of care owed [**17] to 
licensees. n6 

· - - - - - - - - - - - ~ - · - - -Footnotes- - - · - - · - · · - · - - - - - -

nS In addition to coverage of policemen and firemen under the workers' compensation laws, 
the Code provides means for payment by municipalities of additional disability and death 
benefits. See§§ 15.1-136.1 to -136.7 (payments to beneficiaries of deceased law 
enforcement officers and firemen.); §§ 27-39 to -SO (relief for firefighters and their 
dependents); §§ 51-115 to -127 (disability and death benefits payable as part of 
policemen's pensions). 

n6 An occupier is liable to a licensee for Injuries caused by a condition of the premises If he 
knows or should know of the condition, should realize the condition carries an unreasonable 
risk of harm to the licensee, should expect the licensee will not discover the danger, and 
fails to use reasonable care to make the condition safe or wam of the danger, provided the 
licensee does not know or have reason to know of the condition and risk. Busch v. Gaglio, 
207 Va. 343, 348-49, 150 S.E.2d 110, 114 (1966) (adopting Restatement (Second} of Torts 
§ 342). An occupier is liable to its invitee injured "as the result of an unsafe condition (one 
which was not open and obvious to the invitee) If the Invitor knew it existed, or by the 
exercise of reasonable care should have discovered its existence, and failed to remedy the 
condition or otherwise to protect the invitee against the danger." Appalachian Power Co. v. 
Sanders, 232 Va. 189, 194, 349 S.E.2d 101, 105 (1986) (this day decided). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - [**18] 

[ 4-5] We hold that, where an owner or occupier knows or has reason to know of a 
dangerous condition and knows or has reason to know of the presence on the premises of 
an officially privileged person whom the owner or the occupier knows or has reason to know 
is unaware of the danger, he owes a duty to use reasonable care to make the condition safe 
or to wam that person of the danger. Cf. R~tatement (Second) of Torts §§ 342, 345 . 
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Further, an owner or aCOJpier may be'Uable to tifemen ar policemen lnjursd as a ~It at a· . 
violation of a statutory duty aeated for the express benefit of such persons. See Scheurer, 
175 Ohio St. at 168, 192 N.E.2d at 43. . . 

(6] We expressly limit this holding to cases Involving injuries occurring as the result of 
conditions on areas af the premises not open to the public, reserving decision an the Issue 
whether a greater degree of care is owed to firemen and policemen injured (***112] on 
public: areas, where the oc:c:upier may owe a duty to invitees to keep the premises safe. See 
Beedenbenderv. Midtown Properties, (*186] 4 A.0.2d 276, 281~82, 164 N.Y.S.2d 276, 
281 (1957); Restatement (Second) of Tarts§ 345(2). 

v. 
Pearson [**19] challenges the trial court's action in sustaining demurrers to the 
negligence and negligence per se counts af his pleadings. 

(7] Pearson In essence alleged that defendants were negligent in their failure to warn him of 
a dangerous condition they had created~ Under the: rule applicable to licensees, an occ:upier 
Is liable It he fails to use reasonable care to make safe a condition ot which he knows or 
should know or ta wam af the danger. Busch v. Gaglio, 207 Va. 343, 348~49, 150 S.E.2d 
110,.114 (1966). Under the rule which we have enunciated with respect to firemen and 
policemen, the same duty arises, but only where the occupier knows or should know af their 
presence on the premises. Pearson did not allege· that defendants were present or knew at 
Pearson's presence on the site or that they ·had an opportunity to warn him of the 
dangerous condition. The allegation that defendants knew or should have known that 
Pearson or other firemen had been and would probably be coming on the premises to tight 
tires at night is insufficient. There is no allegation that the firemen came on a routine 
schedule or at any time other than in response to fire alarms. Thus, there Is no [**20] 
allegation that defendants knew or had reason to know of Pearson's presence on the 
premises at a time when the dangerous condition existed. 

[S] Pearson alleged that defendants violated a· regulation, 29 C.F.R. § 1926.850 (1978), 
promulgated under the Occupational Safety and Health Act, and that this violation 
constituted negligence per se. Pearson, however, was not an employee within the dass of 
persons for whose protection the regulation was enacted. Violation of the regul~tion, 
therefore, could not benefit Pearson an a negligence per se theory. 

[9] Pearson further alleged that defendants violated provisions of the VIrginia Uniform 
Statewide Building Code and that this violation constituted negligence per se. Spedflc:ally, 
Pearson alleged violation of former§ 115.3 of the Building Code, applicable at the time of 
his accident, which provided: 

Lot Regulation: Whenever a structure is demolished or removed, the pr.emises 
shall be maintained free from all unsafe [*187] or hazardoUs conditions by the 
proper regulation of the lot, restoration of established grades and the erection of 
necessary retaining wall and fences in accordance with the provisions [**21] 
of ArtJde 13. · 

The provisions of former Article 13, however, dealt with treatment of the lot after demolition 
of a building is complete. See§§ 1308.1, 1309.1. Reading these provisions together, we 
find that§ 115.3 was not applicable to this demolition work in progress. Thus, the trial 
court properly sustained defendants' 9emurrers to Pearson's negligence per se count. 
Accordingly, we hold that the court did not err in sustaining the demurrers and dismissing 
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Pearson's action. 

VI. 

Boeden challenges the trial court's action in denying its motion to strike the evidence, made 
at the c:ondusion of Jones's evidence and renewed after all the evidence had been 
presented, and In granting and refusing certain jury Instructions. In moving to strike the 
evidence, Boeden contended that Jones was required to prove that Boeden knew he was on 
the premises or was likely to enter, that.Booden knew of the condition, should have known 
It involved unreasonable risk to· Jones, and should have expected Jones would not discover 
or realize the risk, and that Boeden failed to exercise reasonable care to make the condition 
safe or wam Jones. These prtndples were subsequently Incorporated [**22] In an 
instruction proffered by Boeden and refused. by the trial court. 

[10] [***113] Boeden was not.alleged to have violated any statutory duty. The sole basis 
of recovery was Boeden's failure to discover the hazardous condition of the wooden platform 
and. make the condition safe or warn Jones of the danger. The evidence shoVIed that Boeden 

·had no knowledge ·or reason to know of the condition of the platform and no knowledge that 
Jones was on the premises or even that he was likely to come on the premises In the 
performance of his duties. Unlike Cameron v. Abat/e/1, 127 Vt. 111, 241 A.2d 310 (1968), 
relied upon by Jones, there was no evidence that Boeden knew of any regular or routine 
pollee cJ:teck of Its property. Accordingly, Boeden did not violate any duty owing to Jones.~ 

[11] Jones contended that he should be accorded the status of an invitee because the 
Boeden property was the site of a business.enterprise to which the public was invited. Jones 
was not on that [*188] part of the premises op~n to the public and did not go on the 
propert'/ during business hours; there is no evidence that he entered on invitation, either 
express or Implied." · · 

Accordingly, we [**23] hold that the trial court erred in denying Boeden's motion to strike 
the evidence and to enter summary judgment In favor of Boeden. We will reverse the 
judgment in favor of Jones and enter judgment here In favor of Boeden. 

Record No. 830982 ·-Affirmed. 

Record No. 84052.1. - Reversed and final judgment. 
. . 
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TERESA F. ROBINSON, ADMINISTRATOR, l:rC. v. MATT MARY MORAN, INC., ET AL. 
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March 3, 2000, Oedded 

PIUOR HISTORY: [**1] FROM THE ORCUtT COURT OF THE CITY OF RICHMOND. 
Theodore J. Markow, Judge. 

DISPOSITION: Affirmed. 

CASE SUMMARY 

PROCEDURAl. POSTURE: Plaintiff estate administrator appealed order of Circuit Court of 
City of Richmond (VIrginia) which sustained demurrers of defendants, a club and its 
bartender, dismissing daim of negligence for ser-Ving alcoholic beverages to underage,· 
intoxicated driver of vehide subsequently involved in accident resulting in death of 
decedent passenger. 

OVERVIEW: Plaintiff, as administrator of decedent daughter's estate, brought an action 
alleging, inter alia, that defendants, a dub and its bartender, were negligent In serving 
alcoholic beverages to an underage intoxicated person, where the person subsequently 
drove a vehide which was involved in an acddent resulting in decedent passenger's death. 
The court held that, regardless of the tact that the vehicle driver was not old enough to 
legally consume alcohol, defendants were not liable for furnishing the intoxicant since the 
proximate cause of the injury was the consumption of the Intoxicant by the vehicle driver. 
Similarly, defendants' violation of the statute prohibiting the furnishing of alcoholic 
beverages to underage patrons did not constitute negligence per se since the statutory 
violation was also not the proximate cause of dece~ent's death. 

... 

OUTCOME: Order was affirmed; the proximate cause of decedent passenger's death was 
consumption of alcohol by the driver of the vehlde, rather than furnishing alcohol to the 
driver by defendants, a dub and its bartender, or defendants' violation of statute prohibiting 
the sale of alcohol to the underage, intoxicated driver. 

COR! TERMS: beverages, alcoholic, proximate cause, demurrer, common law, intoxicated, 
vendor, cause of action, third party, proximate causation, intoxication, blood alcohol, able­
bodied, sustaining, restaurant, passenger, serving, volume, matter of law, furnishing, 
consumed, wrongful death, motor vehides, regulations, consuming, bartender,· underage, 
driving, alcohol, patron 

COR.E CONCEPTS • Hide Concepts 

Civil Procedure : Pleading & Practice : Defenses, Objections & Demurrers : Failure tc State 
Claim or cause of Action 
Civil Procedure : Appeals : Standards of Review 
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Where the trial ccurt decides the case on demurrer, the appellate court will ~nsid~~ ~~·~, . ..: .... ·:-- ... . 
true all material fac:ts alleged in the motion for judgment, all facts Impliedly alleged, · 
and all reasonable inferences that may be drawn tram the alleged facts. 

Torts : Negligence : Duty : Purveyors of Alcohol 
A vendor of alcoholic: beverages Is not liable for injuries sustained by a third party that 
result from the Intoxication of the vendor's patron. The basis of the rulers that 
Individuals, drunk or sober, are responsible for their own torts and that, apart from 
statute, drinking the intoxicant, n9t furnishing it; is the proximate cause of the injury. 

Torts : Causation : Proximate Cause 
Torts : Negligence : Outy : Purveyors of Alcohol 
The common law considers the act of selling alcoholic beverages as too remote to be a 
proximate cause of_ an injury to a third party resulting from the negligent conduct of 
the purchaser of the beverages. 

Torts : Causation : Proximate cause 
Torts : Negligence-: Actions 
In the absence of proof of proximate causation, a defendant will not be held liable for 
the injury or death of another person caused by his negligent acts. 

Torts : Negligence: Proof of Negligence: Breach of Statute 
The requirements for establishing an action based on negligence per se are well settled. 
First, a plaintiff must prove that the defendant violated a statute that was enacted for 
public safety. Second, the plaintiff must establish that she belongs to the dass of · 
persons for whose benefit the statute was enacted. Third, the plaintiff must prove that 
the statutory violation was a proximate cause of her Injury. 

COUNSEL: Thomas E. Albro (Peter J. Caramanis;. Tremblay&. Smith, on briefs), for 
appellant. 

S. Vernon Priddy, m (Carlyle R.. Wimbish, UI; Sands Anderson Marks&. Miller, on brief), for 
appellees. 

Amicus Curiae: Mothers Against Crunk Driving and National Center for Vic:tlms of Crime 
(PeterS. Everett:; Robert J. Stoney; Slankingship &. Keith, on brief), In support of appellant. 

JUDGES: Present: Compton, nl Lacy, Hassell, Keenan, Koont:z,and Kinser, JJ. , and Poff, 
Senior Justice. OPINION BY JUSTICE BARBARA MILANO KEENAN. 

n1Justlce Compton partJdpated Jn the hearing and decision of this case prior to the 
effective date of his retirement on FebruaJY 2, 2000. · 

OPINIONBY: BARBARA MILANO KEENAN 

OPINION: [*560] OPINION BY JUSTICE BARBARA MIU\NO KEENAN 

In this appeal, we consider whether the trial court erred in sustaining a demurrer to a 
wrongful death action, which asserted theories of common law negligence and negligence 
per se against a restaurant and its bartender who allegedly served alcoholic beverages to 
two intoxicated persons under the age of 21. After leaving the restaurant, one or those 
intoxicated persons drove a motor vehicle that was involved in an accident in which her 
passenger, the plaintiffs decedent, was killed. 

. . 
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Teresa F. Robinson, administrator of the estate of her daughter, Ntc:ole Leigh Bred<enridg~:· · 
filed a motion for judgment against Matt Mary Moran, Inc. d/b/a Fox River care and Comedy 
Club (the Club) and Paul J. Schmidt, a bartender at the CJub [**2] (collectively, Fox 
RJver), and others. Counts V and vtU of the motion tor judgment are at issue in this appeal. 
In Count V, Robinson alleged that Fox RJver was negligent in serving alcoholic beverages to 
two underage patrons. In Count Vlii, Robinson alleged negligence per se based an Fox 
River's violation of statutory and regulatory provisions prohibiting the safe at alcoholic 
beverages to intoxicated persons and any sale of such beverages to persons under 21 years· 
ot age. n2 . · 

- - - · · - - · - - · - - • - - - -Footnotes- - • - - - .. - - - - - - - · - - -

n2· Robinson asserted additional counts against Fox River alleging ~'~willful, wanton and 
intentional conduct, • premises liability, and nuisance. The trial court sustained Fox River's 
demurrer to those counts, and Robinson does not challenge those rulings in this appeal. 

-- ·-- ·-----------End Footnotes---- .. ·--- --- ----- [*561] 

Since the trial court decided this case on demurrer, we will consider as true all·materfal 
facts alleged In the motion for judgment, all facts Impliedly alleged, and all reasonable 
inferences that may be drawn from the alleged facts. Gina Chin & Assoc. v. First Union 
Bank, 256 Va. 59, 61, 500 S.E.2d 516, 517 (1998); [**3] Norris v. Mitchell, 255 Va. 235, 
237, 495 S.E.2d 809, 810 (1998). Robinson alleged in the motion for judgment that In the 
tate evening of November 12, 1997, 21-year-old Nicole Leigh Breckenridge and several 
friends, induding Nicole C. Johnson and Jason B. Johnson (the Johnsons), consumed 
alcoholic beverages at the Club. During a period of about three hours, Schmidt and other 
Club employees served Breckenridge and the lohnsons •a significant amount"· of alcoholic 
beverages~ At that time, Jason Johnson was 20 years old and Nicole Johnson was 19 years 

·old. · 

The Johnsons were employed at a restaurant known as The Tobacco Company, which was 
located next to the Club. The owner and the general manager of The Tobacco Company, in 
an effort to prevent underage employees from consuming alcoholic beverages at the Club, 
had provided the Club's management with a list of the names and birth dates of such 
employees. The lohnsons' names and birth dates were Included on this list. 

About 2 a.m. on November 13, 1997, Schmidt and other Club employees directed 
Breckenridge and the Johnsons to leave the Club premises, despite the fact that they were 
all obviously intoxicated. Breckenridge [**4] entered a vehide driven by Nicole Johnson, 
while Jason Johnson began driving another vehide. The lohnsons, operating separate 
vehicles, engaged In a race while heading west on Main Street In Richmond. They raced for 
several blocks, passing through about 13 Intersections controlled by traffic lights. Nicole 
Johnson. lost control of her vehlde, which strUd< a .tree. 

Breckenridge died from the injuries she sustained in the collision. Blood alcohol testing 
conducted after the accident revealed that Nicole Johnson's blood alcohol content was 
0.24% by weight by volume, Jason Johnson's blood alcohol content was 0.13% by weight by 
volume, and Breckenridge's blood alcohol content was 0.25% by weight by volume. 

In Count V of her motion for judgment, Robinson alleged that Fox River was negligent in 
serving alcoholic beverages to the Johnsons when it knew or should have known that they 
were under 21 years of age and were Intoxicated. Robinson also alleged that Fox River knew 
or should have known that the Johnsons intended to operate motor vehides and to 
transport passengers after departing the Club. She alleged that Breckenridge's death was a 
direct and proximate result of Fox Rjvers [**5] acts. . . 
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In Count VUI, Robinson alleged that Fox River violated several statutory and regulatory 
provisions that prohibit the sale of alcoholic: beverages to persons under the age of 21 and 
to persons who are Intoxicated. She alleged, among other things, that these provisions were 
enacted to prevent persons under the age of 21 from driving after consuming alcoholic: ... 
beverages and to protect all persons riding as passengers In motor vehides operated by 
such drivers. Robinson asserted that Fox River's violation of these statutes and regulations 
was a proximate cause of Breckenridge's death. 

Fox River filed a demurrer to Counts V and VIII, contending that the Commonwealth does 
not recognize a cause of action against a vendor of alcoholic beverages for Injuries or death 
to third parties caused by the intoxication of a person who consumed alcoholic beverages 
provided by that vendor. The trial court sustained the demurrer to Count V, based on our 
holding in Williamson v. The Old Brogue, Inc., 232 Va. 350, 350 S.E.2d 621 (1986). There, 
we held that a common law negligence action did not lie against a vendor who provided 
alcoholic beverages to a person who later drove (**6] an automobile and Injured a third 
party. Id. at 354, 350 S.E.2d at 624. 

Relying on Williamson, the trial court also sustained the demurrer to Robinson's claim of 
negligence per se in Count VIII. The court held that the facts alleged did not state a cause 
of action for negligence per se because the sale of alcoholic beverages to a person is not a 
proximate cause of that person's later (*562] acts. The trial court entered an order 
dismissing Counts V and VIII, and Robinson appealed from this judgment. 

On appeal, Robinson argues that Williamson does. not control the facts alleged In her motion 
for judgment because Williamson involved an Intoxicated person over the age of 21 who 
was served alcoholic: beverages and later caused Injury to a third party. Robinson contends 
that Fox River's act of providing alcoholic beverages to the Johnsons violated a common law 
duty to refrain from serving alcoholic: beverages to persons who are not "abl~bodied." She 
contends that the Johnsons were not "able-bodied" because they were less than 21 years of 
age, and that Fox River's act in providing them alcoholic beverages was a proximate cause 
of the motor vehicle [**7] acddent. 

Robinson also argues that she stated a valid daim of negligence per se based on her 
allegation that Fox River violated the statutes and regulations referenced In her motion tor 
judg.ment. She contends that these provisions were enacted to protect the general public 
from the dangers created when persons under the age of 21 drive white Intoxicated, and 
that Breckenridge was a member of the dass of persons that these provisions were 
designed to protect. Robinson further asserts that Fox River's violation of the cited 
provisions was a proximate cause of Breckenridge's death. We disagree with Robinson's 
arguments. 

We first c:ondude that Robinson failed to state a cause of action for wrongful death based· on 
common Jaw negligence. The common law of this Commonwealth, as expressed in · 
Williamson v. The Old Brogue, Inc., establishes that a vendor of alcoholic: beverages is not 
liable for injuries sustained by a third party that result from the intoxrc:atlon of the vendor's 
patron. 232 Va. at 352-53, 350 S.E.2d at 623. We explained that "the basis of the rule Is 
that individuals, drunk or sober, are responsible for their own torts and that, apart from 
statute, (**8] drinking the intoxicant, not furnishing it, Is the proximate cause of the 
injury.~~ 232 Va. at 353, 350 S.E.2d at 623. 

In stating this rule, we did not Incorporate any principles relating to "able-bodied" persons, 
and we have not recognized this concept as part of the common law of this Commonwealth. 
In Williamson, we referred to the responsibility of "individuals" for the commission of their 
own torts and we did not qualify that word in the course of our analysis and holding. See ld. .. .. -

-125-

. ., ....... ·• 



We decline to recognize an exception tc the common law set forth in Williamson based on 
the distinction urged by Robinson. The responsibility of individuals for torts they ccmmit 
does not change because they are 19 or 20 years of age, rather than 21 years of age. 
Moreover, the fact that they cannot legally purchase alcoholic beverages does not alter this 
responsibility, just as it does not alter the responsibility of intoxicated adults who cannot· 
legally purchase such beverages because of their. intoxication. See Code§ 4.1-304. 

The common law considers the act of selling alcoholic beverages as too remote to be a 
proximate cause of an injury to a third party [**9] resulting from the negligent conduct of 
the purchaser of the beverages. Williamson, 232 Va. at 353, 350 S.E.2d at 623. Thus, 
Robinson's pleading is insuffident as a matter of law because Fox Rivers act of furnishing 
alcohol to the Johnsons was not a proximate cause of Breckinridge's death. In the absence 
of proof of proximate causation,· a defendant will not be held liable for the injury or death of . 
another person caused by his negligent acts. See Farren v. Gilbert, 224 va. 407, 412, 297 
S.E~2d 668, 671 (1982); Roll' R' Way Rinks, Inc. v. Smith, 218 Va •. 321, 329, 237 S.E.2d 
157, 162 (1977); S &. C Co. v. Home, 218 Va. 124, 128, 235 S.E.2d 456, 459 (1977). 
Therefore, we hold that the trial court did not err in sustaining Fox River's demurrer tc 
~~~ . 

We emphasize, however, as we did in Williamson, that we are not insensitive to the "sodetal 
problem Illustrated by these types of cases. See 232 Va. at 353, 350 S.E.2d at 624. 
Nevertheless, a decision to abrogate this longstanding common law principle is the proper 
function of the legislature, not of the courts. The legislature provides a public [**10] 
forum for consideration of the competing soda!, economic, and policy issues that are raised 
cy the prospect of abrogating this settled rule. Id. at 354, 350 S.E.2d at 624. [*563] The 
sheer number of issues that can be raised in a debate of this nature demonstrates the 
Inadequacy of the judidal process to balance these competing concerns. Thus, we dedine to 
engage In such an exercise here. Id. 

We next consider Robinson's assertion of a cause of action based on negligence per se. 
The requirements for establishing an action based on negligence per se are well settled. 
First, a plaintiff must prove that the defendant violated a statute that was enacted for public 
safety. Halterman v. Radisson Hotel Corp., 259 Va. 171, 523 S.E.2d 823, 2000 Va. LEXIS 
18, *7 (2000); MacCoy v. Colony House Builders, Inc., 239 va. 64, 69, 387 S.E.2d 760, 763 
(1990); Virginia EJec. and Power Co. v. Savoy Const. Co., 224 Va. 36, 45, 294 S.E.2d 811, 
817 (1982). Second, the plaintiff must establish that she belongs to the Class of persons for 
whose benefit the statute was enacted. Halterman, 259 Va. at , 523 S.E.2d at , 2000 
Va. LEXis 18; *8; Williamson, 232 Va. at 355, 350 S.E.2d at 624; [**11] Pearson v. 
canada Contracting Co., 232 Va. 177, 186, 349 S.E.2d 106, 112 (1986). Third, the plaintiff 
must prove that the statutory vlolatJon was a proximate cause of her Injury. Halterman, 259 
Va. at , 523 S.S.2d at , 2000 Va. LEXIS 18, *8; Thomas v. Settle, 247 Va. 15, 20, 439 
S.E.2d 360, 363 (1994); Hade v. Nester, 241 Va. 499, 503-04, 404 S.E.2d 42, 43 (1990). 

Our holding in Williamson concerning proximate causation resolves this inquiry. As stated 
above, under that holding, Fox River's act of providing alcoholic beverages tc the Johnsons 
was not a proximate cause of Breckinrfdge's death. See Williamson, 232 Va. at 353, 350 
S.E.2d at 623. Thus, Robinson failed as a matter of law to alfege proximate causation, one 
of the three essential requirements for proving a dalm of wrongful death based on 
negligence per se. Accordingly, we condude that the trial court did not err in sustaining 
Fox River's demurrer to Count VIII. 

For these reasons, we will affirm the trial court's judgment. 
, .. 
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OPXNIONBY: VOUACK 

OPINION: 

[*762] EN BANC 

We granted certiorari to consider the following question: 

Whether the Colorado Court of Appeals erred In ruling that a violation of the Occupational 

Safety and Health Act of 1970, 29 u.s. c. § 651 et seq. (198S), cannot be the basis of a 
negligence per se jury Jnstruction.,We conclude that the trial court correctly refused to 

·.: 
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instruct the jury on the Issue of negligence per se. We therefore affirm the court of ~-pp;als' 
ruling on this issue in Canape v. [**2] Peterson, 878 P.2d 83 (Colo. App. 1994). 

[*763] I. 

On April 10, 1991, the petitioner, Martin Canape (Canape), was delivering shingles to the 
construction site of a garage being built by the respondent, Oavtd A. Petersen d/b/a 
Western Hills Construction (Petersen). Canape fell through a hole In a roof covered by a 
loose plywood board. nl 

- - - · - - - - - - .. - · · - - · -Footnotes· - .. - · - · · - · - .. - - - - - -

nl At the time of the accident, neither Petersen, nor his temporary worker, was present. 

- - - - - - - - - - - - - - - - -end Footnotes- - - - - - - - - - - - - - - - -

... 

Canape was not employed by Petersen, a general contractor, but was working for an 
independent contractor. n2 Immediately prior to the accident, Canape and his co-employees 
were off- loading the shingles and stacking the material on the partially unfinished roof of 
the garage. While walking across the roof, Canape stepped on a piece of loose plywood 
covering a hole in the roof. Canape fell seventeen feet onto·a concrete floor. As a result of 
the Injuries he received from this fall, Canape underwent a spinal fusion operation. 

- - - - - - - - - - - - - • - - - -Footnotes4 
- - - - - - - - - .. - .. - .. .. - .. 

n2 Petersen had ordered from Brookhart's Wholesale Lumber, a roofing supply company, 
material for the roof of the garage. Canape, an employee of Brookhart's Wholesale Lumber, 
was the delivery person delivering the shingles. It is disputed whether, upon ordering the 
shingles, Petersen specified that he wanted them stacked on the roof. 

--- - - - - - - - - ---- - -end Footnotes-- -- ----- - - - -- --- [**3] 

Canape, and the intervenor, the Colorado Compensation Insurance Authority, brought this 
action against Petersen, alleging that Canape's injuries were the direct and proximate result 
of Petersen's negligence in failing to provide a warning regarding the conditions of the roof. 
n3 He requested that the e1 Paso County District Court instruct the jury on negligence per 
se and on res ipsa loquitur. n4 The court dedi ned to give these instructions, and the jury 
found in favor of Petersen. Specifically, the jury found that although Canape incurred 
Injuries, damages, and losses, Petersen was nevertheless not negligent. 

· - · · · · - ... · - - - - - · - - -Footnotes- - - - - - - · - - - - · - - - - -

n3 Because Canape was not employed by Petersen, workers' compensation was not 
available from Petersen. Canape, however, did receive workers• compensation from his 
employer, Brcokha~s Wholesale Lumber. 

n4 The petitioners allege that, by failing to provide a safe place to work, Petersen breached 
the Occupational Safety and Health Act (OSHA), which amounted to negligence per se. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The court of appeals [**4] affirmed the ruling of the trial court. The court of appeals first 
held that instructing the jury on a negligence per se theory of liability would violate the 
Occupational Safety and Health Act, 29 u.s.c. § 653(b)(4) (1988) (OSHA), because it 
would affect the common law or statutory rights, duties, and liabilities of employers and 
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employees. The court of appeals also held that Canape was not entitled to an instructlo~··d~~··: ~·· 
res ipsa loquitur because it conduded that It was not more likely than not that Petersen's 
negligence was the cause of the accident. . 

II. 

Canape contends that the trial court erred by refusing to Instruct the jury on the issue of 
negligence per se. nS We disagree. . · 

• • - • - - - - - - - • • • • - - -Footnotes.;. • - • - - - - - - - • • - - - - -

n5 Canape further asserts that Petersen owed a duty of care to provide safe working 
conditions for all employees who could reasonably be expected to be on the job site, 
regardless of that employee's status as an employee of a general contractor, subcontractor 
a supplier, or a materialman. ' 

- - - - - - - - • - - .. - - - - -End Footnotes- - - - - - • • - - - - - - - - -

Further, Canape refers to a regulation in [**5] OSHA as the basis for his proposed jury 
instruction on negligence per se. The regulation provides that "floor openings shall be 
guarded by a standard railing and toe boards or cover." 29 C.F.R. § 1265.500(b)(l) (1990). 
Subparagraph (f) requires that floor covers be "capable of supporting the maximum 
intended load and [be] so installed as to prevent accidental displacement." The regulation 
defines a "floor opening" as "an opening measuring 12 inches or more in its least dimension 
in any floor, roof, or platform through which persons may fall." 29 C.F.R. § 1926.502(b) 
(1994). 

Negligence per se may be established where the defendant's actions are in violation of a 
statute enacted for the public's safety, and where it is established that the violation of the 
statute proximately caused the plaintiff's injury. Lyons v. Nasby, 770 P.2d 1250, 1257 . 
(Colo. 1989). The plaintiff "must also [*764] show that he or she is a member of the dass I ( 
of persons whom the statute was intended to protect and that the injuries suffered were of L 
a kind that the statute was enacted to prevent." Id. 

The trial court held that Canape was not entitled to an instruction on negligence per se 
because he was not employed [**6] by Petersen and thus was not within the dass of 
persons intended to be protected by the OSHA regulation. Specifically, the trial court 
stated: 

The Plaintiff was not engaged to "work at the site". The Plaintiff ••• was engaged to deliver 
materials to the site. 

So, [based on the relevant caselaw] the Court sees the distinction [between the status of a 
subcontractor or the employee of any other firm engaged to work at the site and the 
situation here] and finds that the OSHA regulations do not apply to the Plaintiff in this 
particular situation. The trial court additionally determined that the OSHA regulations at 
issue here were not applicable to the facts of this. case. In reaching this determination, the 
trial court relied on 29 C.F.R. § 1926.500(a), which provides that the floor and wall opening 
regulation applies "to temporary or emergency conditions where there is a danger of 
employees or material falling through the floor, roof, or wall openings." (Emphasis added.) 

The court of appeals also concluded that an Instruction on negligence per se was not 
warranted but relied on a broader rationale. The court of appeals examined the language 
contained in 29 U.S.C. § 653(b)(4) [**7] (1988), and concluded that an instruction on 
negligence per se would enlarge the pl~intiff's common law rights and would thus violate 
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the statute. Specifically, the court of appeals stated that a negligence per se theory of · :·,:-~.~:' 
liability "operates to engraft a particular legislative standard onto the general standard of 
care imposed by traditional tort law principles." Thus( application of a negligence per se 
Instruction affects the common law rights, duties and liabilities of -employers and 
employees. 

We thus elect not to follow those cases which condude that the intent of (Section] 653(b) 
(4) 

was merely to ensure that OSHA was not read to create a private cause of action, and thus, 
imposing negligence per se for an OSHA violation· is not preduded. 

Further, we disregard those cases which have held that OSHA regulations may be used to 
establish negligence per se, but have done so without addressing 29 U.S.C. § 653(b)(4). 
Canape, 878 P.2d 83 at 86 (citations omitted). · 

Canape argues that the court of appeals' dedsion does not square with the legislative 
history of § 653 and does not advance the public policy of this state--to provide safe 
working conditions for an employees. He also [**8] contends that imposing a negligence 
per se theory does not enlarge the rights, duties, or liabilities of an employer. 

Under OSHA, an employer is responsible for the safety and health of Its employees. 
Although OSHA covers a wide range of workplace injuries, it is not "designed to require 
employers to provide absolutely risk-free workplaces." Industrial Union Oep't, AFL-CIO v. 
American Petroleum Inst., 448 U.S. 607, 641, 65 L. Ed. 2d 1010, ·100 S. Ct. 2844 (1980); 
Usery v. Kennecott Copper Corp., 577 F.2d 1113, 1118 (10th Cir. 1977) ("(OSHA] does not 
hold the employer responsible for the prevention of all accidents."). 

Section 654 of 29 u.s.c. sets forth the duties of employers and employees and provides as 
follows: 

(a) Each employer 

(1) shall furnish to each of his employees employment and a place of employment which 
are free from recognized hazards that are causing or are likely to cause death or serious 
physical harm to his employees; 

(2) shall comply with occupational safety and health standards promulgated under this 
chapter. 

Section 654(a)(1) creates a general duty for an employer to protect Its employees from 
hazards that are likely to cause death or serious bodily injury at the work site. canape was 
(**9] neither an employee of Petersen nor an employee of a subcontractor employed by 

Petersen to work at the job site. Rather, he was a material supply person making a [*765] 
one~tlme delivery to the job site where he was injured. Because it Is undisputed that 
Canape was not an employee of Petersen, § 654{a)(l). does not apply. 

Section 654(a)(2) creates a specific duty of care for employers to comply with OSHA 
regulations. There is a split of authority from courts who have analyzed this section as to 
whether it creates a duty of care only as to the employer's own employees. n6 Although a 
non-employee may have a claim under§ 654(a)(2) due to this split of authority, we need 
not reach this result since our analysis Is limited to the scope of 29 U.S.C. § 653(b)(4). 
Section 653(b)(4) provides that 

...... 4 • - - - - - - - • - - - - -Footnotes- - - - - .. - - - - - · - - - - - -. 
-131-



Get a Document - by Citatir ·:. ~97 P .2d 762 

. :i.·.·.~,t;·· .. : 
• ·~.Y, .. ~ . 

n6 See Teal v. E.I. DuPont de Nemours & Co., 728 F.2d 799 (6th Cir. 1984) (holding that 
the general duty clause (29 U.S.C. § 654(a)(l)) Imposes a duty of reasonable care on every 
employer to protect its direct employees from recognized hazards regardless of the 
employer's amount of control, and that the specific duty clause (29 U.S.C. s 654{a)(2)) ... 
protects all employees on the job site, Including an Independent contractor's employees, If 
the employer retains or exercises the requisite amount of control over the job site and has 
the opportunity to comply with the OSHA regulations). But see Melerine v. Avondale 
Shipyards, Inc., 659 F.2d 706 (Sth.Cir. 1981) (holding that OSHA's general and specific 
clauses only regulate an employer's obligation to provide safe work conditions for its 
immediate employees). 

• --- -- - - ----- -- --End Footnotes----- ---- ---- - - -- [**10] 

nothing in this chapter shall be construed to supersede or in any manner affect any work 
(ers'] compensation law or to enlarge or diminish or affect in any other manner the common· 
law or statutory rights, duties, or liabilities, of employers and employees under any law with 
respect to injuries ••• arising out of, or in the course of employment. (Emphasis added.) 

Traditional principles of statutory interpretation dictate that we first look at the plain 
meaning of the statutory language. Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 139, 
112 L. Ed. 2d 474, 111 S. Ct. 478 (1990). In construing a statute, we assume that the 
legislative purpose is expressed by the ordinary meaning of the words used. Gade v. 
National Solid Wastes Management Ass'n, 505 U.S. 88, 120 L. Ed. 2d 73, 83, slip op. at 6 
(U.S. June 18, 1992) (No. 90-1676). Further, a statute should not be construed in a manner 
which would defeat its legislative Intent. Id. 

In enacting § 653(b)(4), Congress Intended to prevent injured employees from using OSHA 
to bypass state workers' compensation through a private action in federal court. A letter 
from the Solicitor of Labor to the Chairman of the House Subcommittee on Labor illustrates 
the legislative intent [**11] in enacting § 653(b)(4): 

Dear Mr. Chairman: This is in response to your recent request for Information upon which to 
base a reply to Mr. James E. Bailey, Legislative Counsel, American Society of Insurance 
Management, Inc. 

In his letter, Mr. Bailey expresses concern that under proposed legislation dealing with 
occupational health and safety "an Injured employee could claim violation of the 
requirements of the legislation and thus bypass the applicable state workmen's 
compensation benefits through an action In the Federal courts." 

The provisions of S.2788, the Administration's proposed Occupational Safety and Health Act 
of 1969 would in no way affect the present status of the law with regard to workmen's 
compensation legislation or prfvate tort actions. Pratlco v. Portland Terminal Co., 783 F.2d 
255, 266 (1st Cir. 1985) (quoting Occupational Safety and Health Act of 1969: Hearings on 
H.R. 843, H.R. 3809, H.R. 4294, and H •. R. 13373 before the Select Subcomm. on Education 
and Labor, 91st Cong., 1st Sess., Part 2 at 1592-93 (letter of LH. Silberman, Solicitor of 
Labor)); see also Frohllck Crane Serv., Inc. v. Occupational Safety and Health Review 
Comm'n, 521 F.2d 628, 631 (lOth Cir. [**12] 1975) ("It would appear that by this 
particular provision [ § 653(b)(4)] Congress simply intended to preserve the existing 
private rights of an Injured employee, which rights were to be unaffected by the various 
sections of the Act itself."). 

Both federal and state courts, interpreting the effect of 29 U.S.C. § 653(b)(4), have reached 
divergent results on the viability of negligence per se based on an OSHA violation. ln Ries v. 
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National R.R. Passenger Corp., 960 F~2d 1156 (3d Clr. 1992), the court [*766] held that .. ,,_' ·· 
an OSHA violation did not establish negligence per se under the Federal· Employers• Uability 
Act (FELA). Ries concluded that "it defies reason to construe section 653(b)(4) as only · 
precluding private actions which would bypass workers' compensation." Id. at 1162. 
Specifically, the court noted that, if a violation of an OSHA regulation could be evidence of "' 
negligence per se, it would be almost axiomatic that the effect would be to "enlarge or 
diminish or affe~· the statutory duty or liability of the employer. 

Even if we agreed with Ries' argument that imposing negligence per se for an OSHA 
violation would not "enlarge" employers' liability, since it merely defines an existing 
(**13] duty, we are hard pressed to say that it would not "affect" liability. Id. Other 

jurisdictions have reached the same conclusion. See Merritt v. Bethlehem Steel Corp., 875 
F.2d 603, 608 (7th Cir. 1989) (finding that OSHA could not be used to expand or otherwise 
affect the common law duties or liabilities under a negligence per se theory of an employee 
of an independent contractor hired by the defendant because workers' compensation 
provided the employee's exclusive remedy); Albrecht v. Baltimore&. Ohio R..R., 808 F.2d 
329 (4th Clr. 1987) {finding that an OSHA vtoTabon did not constitute negligence per se}f 
Prat1co, /83 F.2d 255 at 256 (reviewing the scant legislative history behlnd 29 u.s.c. § 
653, and holdfng that the words "enlarge, diminish, or affect" contained withiri the statute 
were specifically placed there to ensure that OSHA did not create a private cause of action 
for injured workers which would allow them to bypass workers' compensation); Bertholf v. 
Burlington Northern R.R., 402 F. Supp. 171, 173 (E.O. Wash. 1975) (finding that an OSHA 
violation does not constitute negligence per se under FELA); Hebel v. Conrail, 475 N.E.2d 
652 {Ind. 1985) (same); Wendland v. Ridgefield Const. (**14] Servs., Inc., 184.Conn. 
173, 439 A.2d 954, 956-57 {Conn. 1981) (holding that a negligence per se jury instruction 
based on a violation of OSHA was erroneous because such an instruction "affects [the) 
commor: law rights, duties and liabilities of employers and employees"). But d. Teal v. E.I. 
Dupont de Nemours & Co., 728 F.2d 799, 802·05 {6th Clr. 1984) (holding that, once an 
employer is deemed responsible for complying with OSHA regulations, it Is obligated to 
protect evert employee who works at its workplace, and allowing a negligence per se 
instruction based on an OSHA violation but not considering the impact of 29 U.S.C. § 653); 
Sanchez v. Galey, 112 Idaho 609, 733 P.2d 1234 (Idaho 1986) (allowing negligence per se 
based on an OSHA violation where the injured worker is an employee of the defendant); 
Kelley v. Howards. Wright Canst. Co., 90 Wash. 2d 323, 582 P.2d 500, 508 (Wash. 1978) 
(holding that the general contractor, who had by contract assumed responsibilities for 
safety, had a duty to comply with the OSHA regulations as to an employee of a 

·subcontractor who fell from a building under construction while laying the metal decking on 
the structural beams); n7 Koll v. Manatt's Transp~ Co., 253 N.W.2d 265, 270 (Iowa 1977) 
[**15] (ruling that a violation of an OSHA regulation by an employer Is negligence per se 

as to his employee without discussing the effect of the state statute equivalent to 29 u.s.c. 
§ 653(b}( 4)}. 

- - · · - - ""' - · - - - - - - · - -Footnotes· - · - - - - - · .. - - - - - - - -

n7 Canape urges us to rely on Kelley. We do not find Kelley dispositive as to the factual 
situation presented in this case. In Kelley, a subcontractor's employee brought a negligence 
action against the general contractor for injuries sustained .from falling twenty-nine feet 
onto a concrete floor. 582 P.2d 501 at 503. The employee alleged that the general 
contractor was negligent in ~iling to provide a safety net, which, he claimed, was required 
by an OSHA safety regulation. The distinguishing factor in Kelley, in contrast to our case, 
was that the general contractor's contract with the job site owner provided that the general 
contractor would be responsible for "Initiating, maintaining and supervising all safety 
precautions and programs in connection with the work" and for "erecting and maintaining as 
required by existing conditions and progress of the work, all reasonable safeguards for 
safety and protection." Id. at 506. 
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The court concluded that the general contractor owed a duty to the subcontractor's 
employees to "provide a reasonably safe workplace and reasonable safety equipment" based 
upon its contractual agreement. Id. at 507. Further, the court determined that, because the 
general contractor had supervisory authority over the employee's workplace, he had a dutY 
to comply with OSHA regulations and his violation of the applicable OSHA regulation 
constituted negligence per se. Id. at 508. 

- - - - - - - - - - - - - - - - -end Footnotes- - - - - - - - - - - - - - - - - [••16] 

[•767] In our opinion, the court of appeals' interpretation of§ 653(b)(4) is reasonable and 
is consistent with the legislative intent. As noted in Wendland, 439 A.2d at 956, a 
negligence per se instruction transforms the character of the factfinder's Inquiry. Had the· 
jury in this case been given a negligence per se instruction, it would have altered the 
general contractor's duty at common law--to exerdse reasonable care--by increasing his 
burden under OSHA. The applicable standard of care would therefore be affected by such an 
instruction, and general contractor's liability depends upon which standard of care Is 
applied. Accordingly, Petersen's common law tort liability would be enlarged by allowing 
Canape to proceed with a negligence per se theory. 

We hold that the trial court correctly refused to instruct the jury on the issue of negligence 
per se. Accordingly, we affirm the court of appeals' ruling on this issue. 

JUSTICe MULLARKEY dissents, and JUSTICe KIRSHBAUM joins in the dissent. 

DISSENTBY:MULLARKEY 

DISSENT: JUSTICE MULLARKEY dissenting: 

The majority holds that violation of regulatory standards Issued pursuant to the 
Occupational Safety and Health Act, 29 U.S.C. § 651 et seq. (1988) (OSHA), does not 
[•*17] constitute negligence per se. Because I believe that application of OSHA standards 

to negligence analysis does not expand or enlarge the rights of injured parties, I 
respectfully dissent from the majority opinion. 

Much of the majority's analysis focuses on section 653(b){4} of OSHA, which provides that: 

nothing In this chapter shall be construed to supersede or In any manner affect any 
workman's compensation law or to enlarge or diminish or affect in any other manner the 
common law or statutory rights, duties, or liabilities of employers and employees under any 
law with respect to injuries, diseases, or death of employees arising out of, or in the course 
of, employment. (emphasis added). The provision has been construed as preduding the 
creation of a new federal cause of action against either a plain~iff's employer or a third 
party. Sanchez v. Galey, 112 Idaho 609, 733 P.2d 1234, 1243 (Idaho 1986); Melerine v. 
Avondale Ship Yards, Inc. 659 F.2d 706, 709 (5th Cir. 1981). At the same time, however, 
this provision Is not Intended to reduce any of the existing private rights of an Injured 
employee. Frohlick Crane Serv., Inc. v. Occupational S &. H.R.C., 521 F.2d 628, 631 (lOth 
Cir. 1975). 

Using OSHA [**18] standards to establish negligence per se does not enlarge or diminish 
the common law rights of an employee or employer. The case now before us was originally 
pled and has been appealed as a negligence case. To prove negligence, the plaintiff must 
establish: a duty owed by the defendant to the plaintiff, a breach of that duty, Injury to the 
plaintiff, and proximate cause between the breach and the injury. Casebolt v. Cowan, 829 
P.2d 352 (Colo. 1992). The duty of~ defendant may be: .. 
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(a} established by a legislative enactm~nt or administrative regulation which so provides, or 

(b) adopted by the court from a legislative enactment or an administrative regulation whicfi 
does not so provide, or 

(c) established by judicial decision, or 

(d) applied to the facts of the case by the trial judge or jury, if there is no such enactment, 
regulation, or decision. Restatement (second) of Torts § 285. nS Accordingly, the violation 
of a statute or regulation may constitute a breach of a duty. See [*768] Lyons v. Nasby, 
770 P.2d 1250, 1257 (Colo. 1989). In Colorado, the violation of a statute or regulation is 
negligence per se if it is established that the violation proximately caused the injury, 
[**19] that the plaintiff is a member of the class that the statute or regulation intended to 

protect, and that the injuries suffered were of a kind that the statute was enacted to 
prevent. Id.; State v. Moldovan, 842 P.2d 220, 2~8 (Colo. 1992). n9 

- · - - - - - - - - • - • • · - · -Footnotes- -·- - - - .. - - - - · - - - - - -

na Comment b to this section states: 

In any or all of these respects the standard of conduct may be defined and established by a 
legislative enactment which lays down ·requirements of conduct, and provides expressly or 
by Implication that a violation shall entail civil liability In tort. In such case the only 
questions that can arise as to the effect of the statute are as to its constitutionality and 
construction .••• 

Comment c adds: 

Even where legislative enactment contains no express provision that its violation shall result 
in tort liability, and no implication to that effect, the court may, and In certain types of 
cases customarily will, adopt the requirements of the enactment as the standard of conduct 
necessary to avoid liability for negligence. 

n9 Although the trial court refused to give a negligence per se instruction on the grounds 
that the OSHA standard did not apply to the facts of this case, the court of appeals ruled on 
the more general basis that OSHA itself does not allow violations of its standards to 
constitute negligence per se in a state action for personal injury. My dissent addresses the 
court of appeals' rationale and does not consider whether the facts of this case can show a 
violation of the particular OSHA standard raised in the trial court. 

- · - - - - ~ - · · - - - - - .. ·End Footnotes- - - - - · ~ - · - - - - - .. - · - [**20] 

Negligence per se does not shift the rights or liabilities of employers or employees when an 
action in general negligence exists. The only difference between negligence per se and 
general negligence is the method of determining the applicable standard of care. To prevail 
in a negligence case, the plaintiff still must prove that he or she was injured and that the 
conduct of the defendant was the proximate cause of the injury. 

A negligence cause of action is permitted under state common law and is not an 
independent private right of action under OSHA. Rather, OSHA may be used to establish the 
minimum standards within the industry to ensure safety, a purpose which OSHA wholly 
endorses. 29 U.S. C. § 651(b). nlO The other elements, causation and proof that OSHA 
intends to protect the injured party, m~be proven for negligen~e per se to be effective. 
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- - - · ~ ~ · - - - · - - · - - - -Footnotes- - - - - - - - - - - • - - - - - -

n10 This view is also supported by the. extensive legislative history of OSHA. The vast 
majority of legislative discussion prior to enactment of OSHA focused on the need for and -
the efficacy of a national standard setting organization. The general conclusion of the 
various members of Congress was that OSHA could be used to establish minimum standards 
within various industries to ensure the safety and health of workers. See Occupational 
Safety and Health Act of 1969: Hearings on H.R. 843, H.R. 3809, H.R. 4294, and H.R. 
13373 before the Select Subcomm. on Education and Labor, 91st Cong., 1st Sess., part 1 & 
2. 

~ ~ ~ ...... - ~ - ~ .. - .... ~ .. -End Footnotes- .. - ~ .. --- .... - -- - .. .. .. [**21] 

Thus, before a violation of an OSHA regulation could be considered negligence per se, the 
plaintiff must have an independent cause of action based on statute or the common law. 
Pratico v. Portland Terminal Co., 783 F.2d 255, 265 (1st Cir. 1985). Allowing OSHA 
regulations to determine standards of care should not be viewed as expanding rights or 
liability. Id.; Dixon v. International Harvester Co., 754 F.2d 573, 581 (5th Cir. 1985) 
(holding that OSHA may be used as a standard of care when the underlying cause of action 
Is based on state common law or a· federal statute); National Marine Service, Inc. v. Gulf on 
Co., 433 F. Supp. 913, 919 (E.D. La. 1977), aff'd 608 F.2d 522 (5th Cir. 1977) (holding that 
0Sf1A regulations impose duties of care on employers to ensure a safe workplace). 

Since the plain language of OSHA does not prohibit use of its standards as negligence per 
se, the majority must turn to the legislative history to support its interpretation of OSHA. 
The available legislative history, however, does not support the majority opinion. Rather, 
the legislative history of OSHA shows that Congress considered the .interaction of OSHA 
regulations with other common law and statutory [**22) schemes only In the context of 
workers compensation. Pratico, 783 F .2d at 266. The chair of the House Select Committee 
on labor received the following letter of Inquiry during the hearings preceding the 
enactment of OSHA: 

Some of our members are quite concerned that under proposed legislation dealing with the 
Occupational Health and Safety Law that an injured employee could claim violation of the 
requirements and thus bypass the applicable state workmen's compensation benefits 
through an action in the federal courts. 

This situation is not possible under the present law, but I do not know whether any of the 
proposed bills permit such a procedure. 

I would appreCiate it very much if you would look into this matter with officials of tlie 
Department of Labor. [*769] Occupational Safety and Health Act of 1969: Hearings on 
H.R. 843, H.R. 3809, H.R. 4294 and H.R. 13373 before the Select Subcomm. on Educatlon 
and labor, 91st Cong., 1st Sess., Part 2 at 1592 (letter of James E. Bailey, Legislative 
Counsel, American Society of Insurance Management, Inc.). It was in response to Mr. 
Bailey's letter that the Solicitor of Labor sent the ·following letter to the Chairman of the 
House Subcommittee on Labor, [**23) cited by the majority at maj. op. at 9: 

This is in response to your recent request for information upon which to base a reply to Mr. 
James E. Bailey, Legislative Counsel, American Society of Insurance Management, Inc. 

In his letter, Mr. Bailey expresses concern that under proposed legislation dealing with 
occupational health and safety "an injured employee could claim violation of the 
requirements of the legislation an~ thus bypass the applicable state-workmen's 
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compensation benefits through an action In the Federal courts.'" 

The provisions of s. 2788, the Administration's proposed Occupational Safety and Health 
Act of 1969 would in no way affect the present status of the law with regard to workmen's 
compensation legislation or private tort actions. Id. at 1592-93 (letter of L.H. Silberman, ~ 
Solicitor of Labor). According to the Solicitor's letter and the context of the inquiry letter, 
the purpose of the provision which our court now Is construing was to prevent injured 
employees from using OSHA to bypass state workers' compensation laws through asserting 
a private right of action in federal court. The OSHA provision dearly explains that it does 
not create a new private right of [**24] action and that OSHA regulations do not affect 
state workers' compensation claims. Pratico, 783 F.2d 255 at 266. The Solicitor's letter, 
however, does not state that application of negligence based on the violation of OSHA 
standards is Inappropriate when a common Jaw or statutory right of action exists against 
third parties. In my opinion, the Solicitor's letter presents no support for the majority 
opinion. Thus, I find no textual or legislative history to support the majority's construction 
of the OSHA provision before us.: 

Furthermore, a significant body of case law has found OSHA regulations to establish the 
applicable duty of care when applying negligence per se In both empl9yee and non· 
employee contexts. See Sanchez, 733 P.2d 1234 (holding that OSHA may be applicable 
standard of care under negligence·per se); Pratico, 783 F.2d at 255 (applying OSHA as 
negligence per se when cause of action exists under another federal statute}; Teal v. E. I. 
DuPont de Nemours & Co., 728 F.2d 799, 802-05 (6th Cir. 1984) (holding company liable to 
an independent contractor under negligence per se for violation of OSHA standards); Kelley 
v. Howard s. Wright Canst. Co., 90 Wash. 2d 323, 582 P.2d 500, 508 (Wash. 1978) 
[**25] (holding that because employer has duty to maintain a safe workplace, OSHA 

standards can establish negligence per se); Koll v. Manatt's Transportation Co., 253 N.W.2d 
265, 270 (Iowa 1977) (holding that OSHA standards are appropriate for employees and 
nonemployees when applying negligen!=e per se), I would follow these cases. 

Based upon this analysis, 1 would reverse the holding of the trial court and allow a 
negligence per se instruction because application·of the OSHA standards neither enlarges 
nor diminishes the rights of employees or employers. Thus, I respectfully dissent from the 
majority. 

JUSTICE KIRSHBAUM joins in this dissent. 
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••• THIS SEC110N IS CtJRRENr THROUGH 106-186, APPROVED 4/25/00 ••• 
TITLE 29. LABOR. 

CRAP1'ER 15. OCCUPATIONAL S.AF:ETY AND HEALTH 
29 uses § 6sJ (2000) 

§ 653. Geogxaphic applicability; judicial enforcement; applicability to existing standards; report to Congress on 
dupllc:ttion and coordiDation af'Fedcralla~ workmen's compensation law or common law or statutory rights. 

duties, or liabilities of employers and employees una1l"o:tcd 

(a) This Act shall apply with respect to employment perfotmed in a workplace in a State, the District of Columbia, 
the Commonwealth ofPuerto Rico, the Vug:in Islands, American Samoa, Guam, the Trust Territory of the Pacific 
Islands, Wake IslaDd, Outer Continental Shelf lands defined in the Outer Continental Shelf Lands N;t, Jolmston 
Island, and the Canal Zone. The Secretary of the Imerior sba1l, by regulation, provide for judicial enforcement of 
this Ad. by the courts established for mas in which there are uo United States district cowts having jurisdiction. 

(b) (1) Nothing in this kt shall apply to working conditions of employees with respect to which other 'Federal 
agencies. and State agencies acting under section274 of the Alomic:Energy Ad. ofl954, as amended(42 U.S.C. § 
2021), exercise stalUlQey authority to presc:ribe or enforo: standards or regulations afl'ecti.ug oc:r:upational safety or 

health. . 
(2) The safety and health standards promulgated under the Act of June 30, 1936, commonly known as the Walsh­

Healey Ad. (41 U.S. C. 35 et seq.), the Service Colll:rad .AJ;t of 1965 (41 U.S. C. 351 et seq.), Public Law 91·54, Al:.t. 
of August 9, 1969 (40 U.S. C. 333), Public: Law 85-742, Ac:t of August 23, 19S8 (33 U.S. C. 941), and the National 

Foundation on Arts andHumallities Ac:t (20 U.S. C. 9S1 et seq.) are supc:rsedecl on the effective date of 
coaesponding standards, promulpcd under this Act. which arc ddermi.ned by the Sec:retmy to be more effective. 

Stmdards issued under the laws listed in this puagraph and in drec:t on or after the c:ff'ective date of this Ar;t shall be 
deemed to be oc:c:upational safety anci health standards issued under this Act, as well as UDder such other Acts. 

(3) The Secretary sba1l. within three years after the effective date of this Act, report to the Congress his 
rec:om.mendations for legislation to avoid annec:essaey ciuplic:ation and to achieve coorciination between this Aa aDd 

other Federal laws. 
(4) Nothing in this Al:t sball be consuued to supersede or in my manner atreet any workmen's compensation law or 

to enlarge or diminish or afi"ect in any other manner the common law or statutoey rights, duties, or liabilities of 
employers and employees under any law with respect to injuries, diseases, or dea!h of employees arising out o( or in 

the course at: employment. 

HISTORY: 
(Dec. 29, 1970, P.L. 91·596, § 4, 84 Srat. 1592.) 

HISTORY; AI.~CILLARY LAWS AND DIREC'llVES 

References in text 
· "The Canal Zone". refem:d to in this section, is defined in 22 uses § 3602. 

"This Act". rd'erred to in this section. is .AJ;t Dec. 29, 1970, P .L. 91·596, 84 Stat. 1590, popularly known as the 
Occ:upational Safety and Health Aa of 1970, which appears genctally as 29 USCS §§ 651 et seq. For :fW1 

cJassification of this Act, consult uses Tables volumes. 
"The Outer Continental Shelfl.ands Act", ref'errcd to in this sec:tioa, is .AJ;t Aug. 7, 1953, ch 345, 67 Stat. 462, 

which is generally classified to 43 USCS §§ 1331 et seq. For full classiiication of this Act. coosult USCS Tables 
volumes. 

"The Act of June 30, 1936, commonly known as the Walsh-Healey Act", referred to in this section, is Act June 30, 
1936, ch 881, 49 Stat. 2036, and appears generally as 41 USCS §§ 35 et seq. FCir full classU:ication of such As:t. 

coosult USCS Tables volumes. 
"Public Law 91-54, Act of August 9, 1969", rcfemd to in thiS section. is Aa Aug. 9, 1969, P.L. 91-54,83 Slat 96. 

Section 1 of such Act added 40 USC § 333. For full classification of such Act, caosult USCS Tables volumes. 
"Public Law 85-742, Act of August 23, 1958", rcfencd to in this section, is Ac:t Aug. 23, 1958, P.L. 85-742,72 Stat 
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835. Section 1 of such Aa. ameodtd 33 USC § 941. For fWl dassification of such Act, CODSUJt USCS Tables 

volume:s. 
"The Natioaal Foundation on Arts and Humamties Act•, ft:f'enoed to in this scc:tion, is Al:t Sept 29, 1965, PL. 8~ 
209, 79 Stat. 845, which appe:us generally as 20 uses §§ 951 c:t seq. For full classification of such ~ CODS1llt ~ 

USCS Tables volumes. 
"The effective date of this Act!', refc:ned to in this sedion, is 120 days after Dec. 29, 1970; s= the Other pmvisiom; 

note to 29 uses § 651. 

Eff'ective date of section: 
For the effective date of this section, see the Other provisions note to 29 USCS § 651. 

Other provisions: 
TermiDation of Trust Territory of the PaQ:fic Islands. For termination of Trust Territory of the Pacific Islands. sec 

note prec:diDg 48 uses §§ 1681. 
EPA Admiaistrator not exercising "swutory authority" uncler this section in exercising any authority under Toxic 
Substances Control Act. Act Nov. 28, 1990, P.L. 101-637, § 15(a), 104 Stat. 4596, provides: "'n exercising any 

authority under the Toxic Substmces Control At:.t [15 uses §§ 2601 et seq.] in coJDleCtion with amendment made 
by subsection (a) this section, the AdmiDistratcr of the Environmc:nta.l Protection Agency shall not, for pwposes of 
section 4(b)(1) the Oc:upatioaal Safety and Health Aa. of 1970 [subsec:tion (b)(1) of this section], be considered to 
be exercising statutory authority to pr~ibe or enforce standards or regulations a:ff'ectiDg occupational safety and 

health. •. . 

NOTES: 

CODE OF FEDERAL REGULATIONS 
Oc:cupational Safety and Health Administration, Department ofi.abor-Occupatioaal safety a:cd health standards, 29 

· CFR Part 1910. 
Occupational Safety and Health Administtarloa, Department ofLabor-Rules ofprocedurc for promulgating, 

modifying, or revoking occupatioaal safety or health staDdards, 29 CFR. Part 1911. 
Oa:upational Safety and Health Administtation, Department ofLabor-Advisory committees on standards, 29 CF"R. 

Part 1912. 
Occupational Safety and Health Administration. Department ofi.abor-Qc:cupational safety or health standards for 

shipyard employment, 29 CFR Part 1915. 
Occupational Safety and lka1th Administtation, Department ofLabor-Marinc terminals, 29 CFR Part 1917. 

Occupational Safety and Health Administtation, Department oflabor-5afety and health regulations for 
longsharing, 29 CFR Part 1918. 

Oc:cupatioaal Safety and Health Administration. Departmeut of Labor-Gear certific:ation. 29 CFR. Part 1919. 
Occupational Safety and Health Administr.uion, Department of Labor-5afc:ty and health regulations for 

construdioa, 29 CFR Part 1926. 
Occupational 5afi:ty and Ha1rh Administr.uion, Department oflabor-Oc:cupatiooal sat'ety and health stmdards for 

agriculture. 29 CFR Pmt 1928. 
Occupational Safety and Health Administtation. Department ot'La.bor-Caverage of employers UDder the WiJ.Iiams.. 

Steiger Occupational Safety and Health Act of 1970, 29 CFR Part 1975. 
Occupational Safety and Health Administr.uion, Department ofLabor-Idemific:ation, classification, a.od regulariaa. 

of potential occupatioaal Ql'Cinogens, 29 CFR Part 1990. 

CROSS REFERENCES 
This section is refened to in 15 uses § 2608; 29 uses § 673; 42 uses §§ 2297b--ll, 74U; 49 uses § s101. 

RESEARCH GUIDE 
Fedcr.ll Procedure: 

17 Fed Proc LEd, Health, Educadon, and Welf'arc §§ -'2:1057-1063, 1067, 1072, 1076-1082. 
17 A Fed Proc: LEd, Health, Educltion, and Welfare §§ 42:2296-2303, 2310, 2314, 2315, 2319, 2321, 2323, 24S41, 

2594. 
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Amlotal.ions: 
Who is "Employer" for purposes of Occupational Safety and Health Act (29 uses §§ 651 et seq.). 27 ALR. Fed 

943. 
OSHA violation by employer or third party as providing cause of action for employee. Jj ALR. Fed 461. 

United Stttes' tort liability for nonenforcement of OSHA. 35 ALR Fed 963. 
Constructi011 and application of§ 4(b)(l) ofOcc:upational Safety and Health Act (29 uses§ 653(b)(l), providing 
tbat Act does not apply to worldng conditicms of employees With respect to which other federal agencies exercise 

statutory authority to prescn'be or enforce standards or regulations a1l'ecting occ:upational safety and health. 40 ALR. 
. Fed 147. 

~rs' authority to conduct physical examination of employees, or to have access .to employees' medical aDd 
peaonnel.rccords pursuant to § 8 of the Occupatiooal Safety and Health Act of 1970 (29 uses § 657(a), (b)). 56 

ALR. Fed 262. 
Prohibition of discrimination against, or discharge o( employee because of exercise of rigbt atrorded by 

Occupational Safety and Health At:t, UDder§ ll(c)(1) of the AJ:t (29 uses § 660(c)(l)). 66 ALR Fed 650. 
Suf!iciency of employer's notice to Secretary of Labor under sec. 10 of Occupational Safety and Health Act (29 

USeS § 659(a)) of intent to contest cital.ion for violation of M. 89 ALR Fed 66. 
Violation of OSHA regulation as affecting tort liability. 79 ALRJd 962. 
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Gerald G. TROWELL, Plaintiff, v. BRUNSWICK PULP AND PAPER COMPANY and Kockum 
Industries, Defendants 

Clv •. A. No. 80-1161·1 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF SOUTH CAROUNA, CHARLESTON 
DIVISION . 

522 F. Supp. 782; 1981 U.S. Olst. LEXIS 14829 

October 1, 1981 

CORE TERMS: regulation, duty, standard of care, evidence of negligence, common law, 
shipment, shipping, owed, motion in limine, admissible, chip, mill 

COUNSEL: [**1] 

Lee S. Bowers, Estill, South Carolina, for plaintiff. 

Stephen e. Darling, Sinkler, Gibbs &. Simons, Charleston, South Carolina, for defendant, 
Brunswick Pulp and Paper Co. 

Elliott T. Halio, Halla&. Holmes, Charleston, South Carolina, for defendant, Kockum 
Industries. 

OPINIONBY: HAWKINS 

OPINION: [*782] 

ORDER 

This matter, instituted on June 19, 1980, Is before the court on defendant Brunswick Pulp 
and Paper Company's motion in limine to prohibit any evidence at trial of violations of 
Sections 651 et seq., of Title 29 of the United States Code, commonly known as the 
Occupational Safety and Health Act of 1970 (hereinafter OSHA), or any rules and 
regulations promulgated thereto as evidence of standard of care, negligence, or negligence 
per se, and to prohibit any Instruction by the court to the jury as to violations of OSHA or Its 
rules or regulations as evidence of a standard of care, negligence, or negligence per se. 

This lawsuit arises out of an accident which occurred on October 16, 1978, at the defendant 
Brunswick Pulp and Paper Company's hardwood chip mill in McCormick, South Carolina. The 
plaintiff has alleged that the accident was caused by a defective debarker designed [**2] 
and manufactured by defendant Kockum Industries and Improperly operated by the 
defendant Brunswick. The plaintiff was not an employee of BrtJnswick but rather was touring 
the Brunswick premises to observe the chip mill in order for his own employer to have some 
Information before bidding on a project requiring the supply of similar machinery. 

No reported cases have been found from South Carolina or from the Fourth Circuit which 
consider whether or not evidence of OSHA violations would be admissible as [*783] 
evidence of a standard of care, negligence, or negligence per se. 
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In several South Carolina cases, the court has found that the violation of a particular 
statute Is negligence per se. See, e.g., Wright v. S. C. Power Co., 205 S.C. 327, 31 S.E.2d 
904 (1944}; Eickhoff v. Beard-Laney, Inc., 199 S.C. 500, 20 S.E.2d 153 (1942). 

Given the fact that these OSHA regulations have the effect of law, see, 29 U.S.C. § 654, 
that would be applicable to establish negligence per se only if certain criteria are met. The 
first requirement to be met before such use is that the plaintiff must fall within the class of 
persons protected under the statute or regulation. See, Williams v. Hill [**3] Mfg. Co., 
Inc., 489 F. Supp. 20 (D.S.C.1980}; Smoak v. Martin, 108 S.C. 472, 94 S.E. 869 (1918). It 
is the opinion of this court that plaintiff, as an invitee, is not within the class of those 
protected by OSHA regulations. The court Is persuaded by the following language, which 
provides that the Act does not "enlarge or diminish or affect in any manner the common law 
or statutory rights, duties, or liabilities of employers and employees under any law with 
respect to injuries, diseases, or death of employees arising out of, or in the course of, 
employment." 29 U.S.C. § 653(b)(4}. This court's view is shared by the Fifth Circuit in 
Barrera v. E. I. Dupont De Nemours and Co., Inc., 653 F.2d 915, 920 {5th Cir. 1981), and Is 
supported by two district court cases-which have held that the OSHA regulations do not 
even apply to employees of subcontractors. See, Horn v. C. L. Osborn Contracting Co., 423 
F. Supp. 801, 808 (M.D.Ga.1976}; Cochran v. International Harvester Co., 408 F. Supp. 
598, 602 (W.O.Ky.1975). Since the plaintiff is not in the class to be protected, evidence of 
an OSHA violation would not be admissible as evidence of negligence per se. Furthermore, 
the argument that OSHA [**4] impliedly creates a private cause of action under federal 
law for violation of OSHA standards has been rejected by every state and federal court in 
which it has been advanced, including the Fourth Circuit. See, e.g., Barrera v. E. I. Dupont 
De Nemours and Co., Inc., 653 F.2d 915 (5th Cir. 1981); Byrd v. Fieldcrest Mills, Inc., 496 
F.2d 1323 {4th Clr. 1974); Russell v. Bartley, 494 F.2d 334 (6t., Clr. 1974). 

Similarly, there are no cases In the Fourth Circuit or in South Carolina concerning the issue 
of whether evidence of OSHA violations, such as those alleged to have been committed by 
the defendant Brunswick, should be admitted as evidence of negligence or as an applicable 
standard of care. However, In Williams v. Hill Mfg. Co., Inc., 489 F. Supp. 20 (D.S.C.1980), 
which Involved a tort action by a town employee against a manufacturer, Judge Hemphill 
held that reference to the Department of Transportation's rules and regulations concerning 
the shipment of flammables should be stricken from the plaintiff's complaint, because the 
plaintiff was not a member of the class meant to be protected by such rules as he was 
injured some fourteen months after shipment. In addition, the eourt [**5] found tJ:lat the 
rules had rio relevance to the setting of mlninial industry standards as to warnings 
necessart for the protection of those expected to use the chemical. In the Williams case, 
reference is made to Garrett v. e. I. Dupont De Nemours&. Co., 257 F.2d 687 (3d Cir. 
1958), where the Third Circuit Court of Appeals affirmed the decision of the trial court to 
exclude any evidence from expert witnesses of alleged vrolations by the defendant of certain 
I. C. C. regulations. In Garrett, the plaintiff was badly burned by sulfuric acid as he 

· attempted to pour It out of a fifty-five gallon metal drum which had been lying In the plant 
for twenty days when the accident occurred. Since the goods could not be said to be in 
transit, the court found that the plaintiff Garrett was not in the class entitled to protection 
under certain I.C.C. shipping regulations. Thus, the court found that the trial judge had 
properly excluded all evidence concerning those shipping regulations even though the 
defendant had admitted in his answers to interrogatories that those regulations comprised 
known standards of care in the industry. As explained by the court: 

[*784] In an action based upon a [**6] neglect of duty, it is not enough to 
show that the defendant neglected to perform a duty imposed by statute for the 
benefit of a third person, and that he would not have been injured if the duty 
had been performed. He must show that the duty was imposed_ for his benefit, 

.I 
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or was one which the defendant owed to him tor his protection. 

Id. at 690. 

Of course.;: the Garrett court approved of the introduction of all other evidence relative to 
the standards of care recognized by the chemistry industry relating to the injury. 

The defendant Brunswick cannot be held to a higher standard of care than is required by 
the common law of negligence. As explained, OSHA does not create a duty of compliance to 
the OSHA standards on the part of Brunswick in regard to a non-employee such as the 
plaintiff. It is the opinion of this court that the admission of any evidence of the OSHA 
violations would be highly prejudicial to.this defendant. Even with the proper instructions to 
the jury, the prejudicial effect of such evidence would outweigh the probative value in this 
situation where the regulations are not determinative of the standard of care owed this 
plaintiff. It is, therefore, 

ORDERED, [**7] that defendant Brunswick's motion in limine to prohibit any evidence at 
the trial as to alleged violations by defendant Brunswick. of OSHA provisions, rules and 
regulations, is hereby granted. 

AND IT IS SO ORDERED. 
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'VmGINL-\: 

IN THE CIRCUIT COURT OF TiiE CITY OF VIRGINIA BEACH 

JyfiCHAEL A SHEPHERD, 

Plaintiff, 

v. 

W.B. MEREDITH, II, INC. 
and 

AT LAW NO. CL982952 

A TI.ANTIC WELDING & FABRICATING, INC., 

Defendants. 

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT 
AUANTIC \VELDING & FABRICATING. INC.'S MOTION IN LIMil"'•fE 

~ COMES NOW the Plaintiff, Michael A. Shepherd, by counsel and in opposition of 

! Defendant Atlantic Welding & Fabricating, Inc.'s Motion in Limine to preclude all or part of the 

~ : testimony of FrankL. Burg, the plaintiffs expert witness, at the trial of this matter, and states as 
! 
~ follows: 
ell 
Ul 

~ DISCUSSION 

Defendant Atlantic Welding & Fabricating, Inc. (hereinafter "Atlantic"), has under-

represented and misconstrued the facts of this case especially as pertaining to the plaintiff's exper:t 

witness, Frank L. Burg. Defendant incorrectly asserts that Mr. Burg admitted that his opinion 

regarding Defendant's negligence was "based solely upon Defendant's purported violation ... " by 

only referencing lV!r. Burg's deposition at page fifty-three, line eight Defendant's Brief in Support 

ofMotion in Limine. 2 (June 2, 2000). The questioning of the defendant at deposition focused only 
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on Mr. Burg's opinion that there was an OSHA violation of the placement of the girt in question, 

and not :Mr. Burg's opinion regarding negligence. Deposition ofF rank Bure, Michael A. Sheoherd 

v. W.B. Meredith. II. et. al, (page 14, line 5-7) L98-2952. Defendant's counsel inquired whether, 

in :tv.tr. Burg's opinion, Defendant committed an OSHA violation in erecting and placing the 

unsecured steel beam which caused plaintiffs injuries in violation of OSHA standards. ld. at page 

21, line 1-4. Defendant then asks "if you were investigating this accident :from an OSHA. violation 

standpoint, and you've got to make a decision whether to cite my client .... " Id. at 51:3-5. 

Continuing in that line of questioning, defendant asks "( c ]an you cite me to the specific OSHA 

standards that you think pertain to my client's activity?" Id. at 53:2-4. The response ofMr. Burg 

to that question is the response that defendant relies on to claim that .Mr. Burg's opinion of 

negligence is .. based solely" on the violation. that response being, "I would have used Section 5A-1 

of the OSHA act, the general duty clause." Id. at 53:8-9. Never does Mr. Burg state that Defendant 

was negligent solely because it violated the general duty clause. 

The OSHA regulations and standard of care are important to the instant case because 

Virginia has adopted OSHA standards as the minimum standards for workplace safety for and in 

Virginia. § 40.1-X\X Code ofVirginia (/950). as amended. As Defendant acknowledges, Virginia 

recognizes violation of a statute as negligence per se. See Defendant's Brief. 3-4; Robinson v. Man 

Marv Moran. Inc .. 259 Va. 412 (2000). In this case, the fact that Defendant violated both the 

Virginia statute which incorporated OSHA as Virginia's minimum safety standards, and OSHA as 

it pertains to this federal construction project, is an integral part of the plaintiff's case. 

The plaintiff's expert witness, :Mr. Burg, is eminently qualified to testify regarding violations 

of OSHA regulations, particularly in this instance as the work site where plaintiff was injured was 
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a Department of the Navy project, aboard Dam Neck Naval Base, where the safety standards set 

forth in OSHA clearly apply. § 8.01-401.3 of the Code of Virginia allows expert testimony in a 

civil proceeding if"scientific, technical, or other specialized knowledge will assist the trier of fact 

to understand the evidence or to determine a fact in issue." § 8.01-401.3(A), Code of Virginia 

(1950), as amended. In the instant case, the trier of fact will be assisted by knowing what the 

standards of safety are on a construction site because these standards are not usually within the 

common knowledge of the average person outside of the construction field. "A witness qualified 

as an expert by knowledge, skill, experience, training, or education may testify thereto .... " Id. 

'Mr. Burg was employed by the Department of Labor's Occupational Safety and Health 

Administration for seventeen years. During that time he served as a safety inspector and taught 

courses on technical safety and health subjects in construction, both to Federal agencies and the 

private sector. Curriculum Vitae ofF rank L. Burg. PE. CSP. In his capacity of OSHA Safety and 

Occupational Health Specialist, he worked with states to monitor the effectiveness of state 

I programs. !Q.. He has also held positions of Regional Training Officer and Compliance Officer 
~ 
Cl 

~ 
with OSHA. !9.. Currently, Mr. Burg is president of Accident Prevention Corporation, and in that 

capacity he conducts training seminars for such entities as insurance companies, businesses, 

including steel companies, and the Occupational Safety and Health Administration itself; conducts 

OSHA style audits; and renders expert testimony for both plaintiffs and defendants in construction 

accident cases. 14; Burg Deposition, 41:22-42:5. He also teaches steel erection safety to OSHA 

inspectors and the associated general contractors at the National Safety Council. Bunt Deposition, 

32: 11-13. Mr. Burg is involved in auditing the steel erection procedures of companies nationwide, 

... 
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including Virginia. Id. at 32:16 - 33:3, and has assisted Virginia corporations whose primary 

business is the erection of steel. 

Defendant misleadingly claims that Mr. Burg ''admits that OSHA is silent as to the 

imposition of any specific duty of steel erection contractors" regarding the positioning or securing 

of girts. Defendant's Brief, at 2. The Defendant's question regarding :tv!r. Burg's opinion on this 

matter was .. there is no specific requirement that this purlin or girt have been secured in place'' with 

which Mr. Burg agreed. Bur!! Deposition. at 66:1-3. However, Mr. Burg had previously explained 

in detail that the subpart being discussed at that point in the deposition, "if you look at the whole 

subpart as one entity . . . it leaves no doubt that they are concerned about things falling from up 

above .... " I d. at 64:20-22. He goes on to elaborate that when there is no specific requirement, 

.. as an OSHA person of eighteen years, I know what happens then .... [y]ou revert to the general 

requirements." .{g. at 65:4-6. lvlr. Burg had testified earlier that .. OSHA. operates wtder the concept 

of what we call a perfonnance standard, basically that OSHA can't describe all the possible dangers 

that could occur in a workplace .... (w]hat OSHA tells the employer is ... OSHA expectS ... that 

employees are guaranteed that they won't be exposed to death or serious physical harm." Id. at 

14:22- 15:5. 

Defendant also contends that there is no specific requirement with respect to steel gin 

placement. Defendant's Brief, 2. As ?vir. Burg diligently attempted to explain to cowtsel at the 

deposition, "the idea is that there shouldn't be any exposure of employees to the potential falling 

of overhead objects .... if there is a potential for employees to be exposed to the girt or any 

other object falling down from up above, then you must secure those objects •.• [t)hey should 
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have done a hazard analysis and determined ... the potential hazards .... when they did that, 

they would decide, [w]ell, what do we have to do here?" Burg DepositiQn, 16:16- 17:25. 

Defendant cursorily concludes that Mr. Burg is not qualified to testify to the standard of care 

in Virginia Beach, Virginia, for steel contractors. This argument presupposes, however, that the 

standards in Virginia Beach are different and less stringent than the standards required by OSHA. 

By Virginia statute, OSHA is the minimum standard of safety in all workplaces. See § 40.1-xx.x 

Code of Virginia, 1950 as amended. ''Under both federal and state law, •each employee shall 

comply with ... standards and all rules ... issued pursuant to this [OSHA] Act .... '" Mars lender 

v. VEPCO. 37 Va. Cir. 199 (1995). As Mr. Burg expounded in his deposition, 

"the Commonwealth of Virginia must adhere to the federal standards as they are 
promulgated .... [i]t is possible the Commonwealth of Virginia standards might go beyond 
federal requirements .... what I recall is that [Virginia] adopted the OSHA requirements 
verbatim .... (t]he standards set regarding the custom and practice in Virginia or anywhere 
else in this country are in that book right here in OSHA., and there are no exceptions allowed .. 

Burg Deposition, 71:11 -73:15. Defendant also makes the claim that ••absent reliance on the ... 

OSHA provisions, :Mr. Burg will be unable to offer any opinion at trial that Defendant breached any 

statute .... " Defendant's Brief: 6. Obviously, 'Mr. Burg must rely on the OSHA statute, and by 

extension, the Virginia statute which incorporates the OSHA provisions into Virginia law, to offer 

an opinion that the statute was violated. Any person, no matter how erudite or precocious, would 

be hard pressed to give an opinion that a certain statute was violated wit~out relying on that statute. 

l\Ar. Burg's expert opinion addresses the lack of safety of this workplace and that unlawful 

risk of injury existed because of this lack of safety. See. generallv, Burg Deposition: Id at 61:16-

24, 97:23 - 98:20. As Defendant mentions in his Brief, a safe workplace is not necessarily risk free. 
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Defendant's Brief. 3. However, in quoting the Virginia Court's decision in Pike v. Dept. oflabor 

& Industrv. the defendant fails to include the Pike coun's contention that .. at the same time an 

employer must do all it feasibly can to prevent foreseeable hazards.'' Pike v. Dept of Labor & 

Industrv, 222 Va. 317,322-3 (1981), guoting, General Dvnamics Corp. v. Occupational Safetv and 

Health Rev. Com'n, 599 F.2d 453, 458 (1" Cir. 1979). In General Dvnamics. the court held that 

.. knowledge of the existence of a hazardous situation must be determined in the light of the common 

experience of the industry, but that the extent of the precautions to take against a known ha:ard is 

that which a conscientious safety expert would take." General Dvnamics. 599 F.2d at 464 (emphasis 

added). It is often not within the purview of the trier of fact to know what precautions a .. safety 

expert" would take. Mr. Burg, as a safety expert, testified during depositions that the accident 

subject to this suit was .. a recognized hazard .... this is something that would be a great concern 

to the general contractor .... these requirements are that when you have people bringing in material 

handling equipment and you have structural members that could be dislodged, then you have to take 
i 
i appropriate action .... " Burg Deposition, 97:24-98:19. :Mr. Burg's testimony is proper, and 
~ 
: necessary to the instant case, in light of Virginia's expert witness statute,§ 8.01-401.3 of the Code 

i 
of Virginia. 

The claim of defendant that plaintiff in the instant case is not an employee is also directly 

contradicted by ~.tr. Burg's testimony. An expert in the field of OSHA who had been directly 

responsible for safety enforcement while employed by OSHA, :Mr. Burg is notably qualified to 

testify as to who and what is an employee or employer under OSHA. As a compliance officer, :Mr. 

Burg's duties included determining who was the proper entity to be cited for violations, which 
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involved detennining who was the "employer(s)" or "employee(s)" at a workplace. See Burg 

Deposition, 15:13 • 16:6; 51:1- 58:17; 98:21. 101:14. 

OPINIQN OF VIOLATION OF OSHA 
DOES NOT Il\'IPOSE Sl'RICT LL<\.Bfl:ITY 

The Defendant mistakenly considers the opinion of Mr. Burg, the expert witness, as 

imposing strict liability. The expert witness's testimony would not in any way apply strict liability 

to defendant, and strict liability is not even claimed by plaintiff. Rather, plaintiff is claiming that 

violation of the OSHA statute is negligence per. se, or at least evidence of negligence. As set forth 

above, Virginia recognizes that violation of a statute may, if certain criteria are met, constitute 

negligence perse. ~~Robinson v. MattMarvMoran. Inc. 259 Va. 412 (2000). Negligence 

~ per se and strict liability are not the same. As Justice Traynor has stated, "all that the statute does 
! 

is to establish a fixed standard by which the fact of negligence may be determined., Osborne v. 

McMasters, 40 Minn. 103,41 N.W. 543 (1889) ... Miolation of the statute constitutes conclusive 

evidence of negligence, or in other words, negligence per se." Id. As the court is aware, this is 

distinguished from strict liability, which establishes liability eve~ when the liable party had 

exercised all reasonable care or met an objective standard of care. Prosser, et al. Cases and 

Materials on Tons. 664 (John Wade, et al. eds., 9m ed, 1994). As discussed above, foreseeability 

is also a necessary element for the plaintiffs case, but in a strict liability case that is not necessarily 

true. 

Defendant also erroneously asserts that the expert witness does not have a valid basis to 

substantiate his opinion, apparently relying on the fact that OSHA does not specifically address 

erection and placement of steel girts. Defendant's Brief, 3. Whereas it may be true that safety 
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regulations are not designed to make employer an insurer of the employee, Congress's specific 

intent in passing OSHA was to '"assure so far as possible everv working man and woman in the 

Nation safe and healthful working conditions." 29 U.S.C.A. § 65l(b). The general duty clause of 

OSHA was enacted to cover serious hazards that were not otherwise covered by specific regulations. 

Teal v. E. I. Dupont. 728 F.2d 799, 804 (6m Cir. 1984). Congress realized that it could "not 

anticipate all potential hazards" in the workplace. Id. Virginia courts, however, do recognize, as 

stated above, that an employer must take all possible precautions to prevent foreseeable hazards. 

Pike, 222 Va. 317 at 323. :tvlr. Burg's testimony is directly·on point regarding foreseeability in the 

instant case. 

OSHA VIOLATION SVPPORTS A CLAIM OF 
NEGLIGENCE PER SE 

Defendant once again misconstrues the Ia wand the facts to support its contention that OSHA 

does not support a negligence per se claim. Defendant expediently references the Order of this 

Court regarding the plaintiffs status as an employee under the Virginia Worker's Compensation 

Act. Defendant's Brie( 3. This Court did not rule that the plaintiff was not a 44employee," but 

rather ruled that the plaintiff was not a statutory employee only under the Virginia Worker.'s . ., ' 

Compensation Act. See Order. March 13, 2000. It is obvious that this Court did not rule that the 

plaintiff was not an employee in any sense, but only that for purposes of the Worker's Compensation 

Act effect on his private right of action against third parties, plaintiff was not a statutory employee. 

It is 44inappropriate to use varying state common law definitions of "employee" and "employer" 

in construing federal legislation." Clarkson Construction v. 0. S.H. Review Com' n, 531 F.2d 451. 

-8-
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Rather, the purpose and policy of the statute determines the nature of the employment relationships. 

See id. 

Congress stated that the purpose of OSHA is to "assure so far as possible every workingman 

and woman in the Nation safe and healthful worldng conditions." 29 U.S.C.A § 651(b). The 

clause imposing a general duty to maintain a safe workplace applies to every employer, regardless 

of whether he controls the workplace, whether he is responsible for hazards, or even whether he has 

the best opportunity to abate the hazard .. Teal v. E. I. Dupont, 728 F.2d 799, 804 (6111 Cir. 1984). A 

general statutory duty is ordinarily for the benefit of all persons who are likely to be exposed to 

injury from its nonobservance. Koll v. Mannatt's Transp., 253 N.W.2d 265, 270 (Iowa 1977) 

(emphasis added). Under OSHA, which has been adopted by Virginia, an employee includes 

"every laborer or mechanic under the [Occupational Safety and Health] Act regardless of the 

contractual relationship . .. between the laborer and mechanic and the contractor or subcontractor 

who engaged him." 29 C.F.R 1926.320) (emphasis added). 

In the instant case, plaintiff was certainly a person "likely to be exposed to injury" for the 

nonobservance of the general duty clause of OSHA Plaintiff was laboring at the worksite of the 

general contractor and the subcontractor. Looking to Congress's stated purpose for OSHA, and the 

OSHA regulations, plaintiff in this case definitively falls within the category of those whom ~ 

meant to be protected 

Defendant quotes Pea~on v. Canada Contracting Co .. Inc .. 232 Va. 177 (1986) as evidence 

that Virginia does not accept a violation of OSHA as negligence per se when a non-employee is the 

plaintiff. However, defendant em in two ways in its analysis of Pearson. First, defendant errs in 

its conclusory statement that the plaintiff in the instant case is a "non.,employee." See ~·. 

-9-
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Second, the defendant errs in believing that the Pearson ruling is in any way controlling in the 

instant case. Pearson involved a suit brought by a fireman for injuries sustained in the course of 

fighting a fire on multiple grounds, including violation of OSHA. Pearson 232 V a. at 179-180, 186. 

The Court declined to consider the fireman an ''employee within the class of person for whose 

protection the regulations was enacted." Id. at 186. By implication, however, the Virginia Supreme 

Court in Pearson recognizes an OSHA violation as negligence per se if the plaintiff is within the 

protected class. The court's reasoning, additionally, is inapplicable to the present case. In Pearson. 

the court distinguished policemen and firemen from aU other categories of those to whom a duty 

is owed, considering them ... in a class of [their] O'WTl,' or sui generis, "because of the public nature 

of [their] rights and duties." I d. at 183, guoting. C & 0 Railwav v. Crouch, 208 Va. 602, 608, 159 

S.E.2d 650, 655. The presence of policemen or firemen "at any particular time cannot be 

reasonably anticipated .... [i]n such situations it is not reasonable to require the level of care that 

is owed to invitees or ... licensees." IQ. at 185. In no way is the plaintiff in this instant case 

analogous with a policeman or fireman. The work of the plaintiff did not put him in .. a class of his 

own." The plaintiffs presence at the worksite certainly was "anticipated" The exception that 

applies to policemen or firemen does not apply to those performing work at the worksite at the 

behest of the contractor or its subcontractors. As noted previously in this Brief, plaintiff does fall 

within the class to be protected by OSHA, and therefore the requirements for an action based on 

negligence per se are established in this case. 

The defendant also relies on the non-binding ruling of the Colorado Supreme Court that a 

violation of OSHA is not per se negligence. However, there is sufficient law to the contrary. See 

Canape v. Peterson, 897 P.2d 762, 769, (Mullarkey, J., dissenting). The Idaho Court notes that the 
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common interpretation of29 U.S. C. § 653(bX4)2 which states that ·~[n]othing in this chapter shall 

be construed to supersede ... or to enlarge or diminish ... the common law or statutory rights, 

duties, or liabilities of employers and employees," has merely "construe[ d] its language as 

precluding the creation of a new civil cause of action." Sanchez v. Galev. 733 P.2d 1234, 1242 

(Idaho 1986). In Sanchez.. the court was "persuaded that the intent of Congress in enacting OSHA 

. . . can best be served by allowing instructions of negligence per se for violations of OSHA 

regulations." MI. at 1244. The Si""<th Circuit likewise has found a violation of negligence the proper 

basis for negligence per se. See Teal v. E.l Ptmont De Nemours and Co .. 728 F.2d 799 (6111 Cir. 

1984 ). "Tennessee case law establishes that the breach of duty imposed by regulation is negligence 
~ 

~ per se .... the appellants ~ere entitled to a jury instruction on their negligence per se claim." If!. 
j 
~ 
~ 
~ 
Ill z: = g 
< 

~ 

at 805. The Washington Court has declared that it is "entirely appropriate to adopt the rule that 

violation of (safe workplace] standards of reasonable conduct, as emb-?died in administrative 

regulations, was negligence per se. The rationale ... is equally applicable to violations of OSHA 

f regulations." Kellevv. HowardS. WrightCon5t. Co .. 582 P.2d 500,508 (Wash. 1978). The Court 
i 
Cl 

i 
held that violation of OSHA regulations "would be negligence per se." Jsl. The United States 

District Court in Delaware has also held that violation of OSHA safety regulations which bad been 

adopted by reference into Delaware law (as it has in Virginia) would constitute negligence per se. 

~ Carroll v. Getty Oil Co .. 498 F. Supp. 409 (DC De11980). AJl action against a landowner was 

upheld in Idaho, where an employee of a contractor claimed the violation of OSHA by the owner 

of the land on which the contractor was working constituted negligence per se .. ~Walton v. 

Potlatch Com .• 116 Idaho 892, 781 P.2d 229 (1989). A SUIVeyor boarding a docked vessel to 

inspect it for grain also sustained an action against the shipowner under a theory of OSHA violations 

.... -11-
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being negligence per se. Arthur v. Flota Mercante Gran Centro Americana S.A.. 487 F.2d 561 (5111 

Cir. 1973), reh den, 488 F.2d 552. 

The Virginia Supreme Court has not specifically ruled whether a violation under OSHA is 

negligence per se. However, the decision of the Court in Pearson implicitly indicates that OSHA. 

violations can constitute negligence per se.. In Pearson, the Court did not say that violation of 

OSHA could not be negligence per se, but only that firemen are "in a class of their own" and 

therefore not in the class of persons for whose protection the regulation was enacted. Pearson, 232 

Va. 177 (1986). The plaintiff in Pearson has been distinguished from plaintiff in the instant case 

elsewhere in this Brief. This year, the Court decided Halterman v. Radisson Hotel Corp .. 259 Va. 

171, 523 S.E.2d 823, based on the fact that the plaintiff did not prove that defendant violated the 

OSHA regulation, and therefore did not prove a claim of negligence per se. See Haltennan, 259 V a. 

at 176-178. The implication of the Haltennan decision is that, had the plaintiff proven the violation, 

there would have been a negligence per se claim. In the instant case, the testimony of plaintiffs 

expert witness :Mr. Burg goes to proving violation of OSHA., which has statutorily been adopted by 

Virginia and his testimony is admissible under the expert witness statute, § 8. 01-401.3 of the Code 

of Virginia 

The Norfolk Circuit Court has addressed the admissibility of OSHA standards with regards 

to negligence. See Marslenderv. VEPCO. 37 Va. Cir. 199 (1995). The Norfolk Court determined 

that "a number of couns have concluded that OSHA regulations are relevant in detennining the 

standard of care in negligence actions" ;(g. at 200. The court did not allow the introductions of 

violations of OSHA regulations as negligence per se, but only because a Virginia statute dealing 
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specifically with overhead power lines expressly stated that the Virginia statute could not be used 

for negligence per se. MI. at 201. 

Vlhile some courts have held that OSHA violations could not be negligence per se, those 

cases can be distinguished from the instant case. See generallv, ;79 ALR 3nt, Violation o[OSH.4. 

Regulation- Tort Liability§ 4, citing, Ries v. National R. Passenger Cor:p., 960 F.2d 1156 (3nt Cir. 

1992) (since OSHA not safety statute under FELA, no negligence per se); Cadillac Fairview of 

Florida. Inc. v. Cespedes 468 So.2d 417 (Fla 1985) (OSHA regulations not dispositive on state law 

· question of negligence, but allowing evidence of violation of OSHA to prove duty, proximate cause, 

or industry custom.); Templeton v. Chicago &North WestemTransp. Co., 211 Ill. App.3d489,570 

N.E.2d 467 (1991) (Federal Railroad Administration has exclusive jurisdiction over working 

conditions of railroad bridges and preempts OSHA regulations); Wiers galla v. Garrett, 486 N. W .2d 

290 (Iowa 1992) (OSHA regulations evidence of negligence rather than negligence per se, because 

action was by general partner of firm against crane operator and electric utility). 

Some Courts have held that contractors do not have a duty to provide a safe workplace for 

employees other than their own, but these are usually limited to situations where the contractor's 

employees would in no way be affected by the noncompliance with the standard, such as when no 

employees of the contractor are at the worksite. See OSHA Employer 153 ALR Fed 303, § 5(b) 

335, 351. Such instances of no liability may occur when the contractor has no control over the 

workplace, see id. at 350, or when there were non-serious violations which a subcontractor did not 

create or for which he was not responsible pursuant to contractual duties. Id. at 331. None of those 

factual situations is involved in the instant case. Both the general contractor and defendant 

subcontractor, Atlantic Welding, had numerous employees who were on the worksite. Both the 
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I 

defendant general contractor and defendant, Atlantic Welding, had control over the workplace 

involved in the accident In regards to defendant, the violation of OSHA was not a "non~serious" 

violation, and it was a violation which was created by the lack of due care of both the general 

contractor and the subcontractor. 

TESJ'Il\'I01"4"Y REGARPING OSHA VIOLATION 
ADl\'fiSSIBLE AS EVIDENCE OF NEGLIGENCE OR 

AS EVIDENCE OF STANDARD OF CARE 

The defendant wrongfully claims that a 4111 Circuit ruling in Trowell v, Brunswick Pulp and 

Paper Co. is applicable to the instant case. Defendant's Brief, S. The plaintiff jn TroWell was 

merely touring the defendant's plant when he was injured Trowell v. Bnmswick Eulp and Paper 

( Q!.. 522 F. Supp. 782 (D.C.S.C. 1981) .. The court ruled that violation of OSHA regulations were 

~ 
~ 

inadmissible because the plaintiff was not in the class to be protected by OSHA, i.e., a non~ 

i 
~ 
J tourist, not performing any type of work whatsoever at the defendant's plant In the instant case, 
L 

employee. This case is clearly irrelevant to the instant case. In Trowell. the plaintiff is only a 

I plaintiff was engaged in work on the construction site directly under the control of the general 

• 
~ 

contractor, as a deliveryman offioading gypsum sheathing drywall to a subcontractor on the site. 

As previously stated, the purpose of OSHA is to extend a safe workplace to every man and woman 

in the Nation, as opposed to being designed to provide safe touring environments. As discussed 

earlier in this Brief, "employee" for purposes of OSHA includes every laborer and mechanic, 

regardless of their contractual relationship with the contractor or subcontractor. Seems. 7~9; 

29 C.F.R § 1926.32(j). The defendant in the instant case owed a duty to the plaintiff under OSHA 

because, for the purposes of OSHA, Plaintiff was an employee and because it was the duty of 
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defendants to provide a safe workplace for those who are within the class to be protected by the 

statute. 

Courts, including Virginia, nearly universally admit evidence of OSHA violations as 

evidence of negligence. ~ e. 2: .• Cadillac Fairview ofFlorida. Inc. v. Cespedes 468 So.2d 417 (Fla 

1985) (allowing evidence of violation of OSHA to prove duty, proximate cause, or industry 

custom.); Wiersgalla v. Garrett. 486 N.W.2d 290 (Iowa 1992) (OSHA regulations evidence of 

negligence rather than negligence per se, because action was by general partner of finn against crane 

operator and electric utility). Knight v. Burns. 331 So.2d 651; Dunn v. Briner 537 S.W.2d 164; 

Jupiter lnlet v. Brocard, 546 So.2d 1 (Fla); Manslender, 37 Va. Cir. 199 (1995). As stated 

previously, the OSHA regulations do not impose a new duty upon employers, but merely codify a 

standard of care. In the Mans lender case, the evidence of OSHA violations was allowed as 

evidence of negligence and not negligence per se only because of a specific statute regarding power 

line safety which did not allow negligence per se. 37 Va. Cir. at 201. In the instant case, 

plaintiffs expert witness Mr. Burg is able to testify to the industry standards and customs, the 

standard of care required by defendant under OSHA and Virginia law, and the foreseeability of the 

subject accident by the general contractor and the defendant subcontractor on this worksite. 

CONCLUSION 

Virginia recognizes a claim of negligence per se if OSHA standards are violated. Plaintiff 

in the instant case is decidedly in the class of persons for whose protection OSHA was passed by 

the federal government and adopted by the Commonwealth. O~HA does not create a new or 

different cause of action, but establishes by statute the duty owed by an employer to workers and 

the standard of care that is required in the construction field. 
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Plaintiff's expert witness :Mr. Burg is eminently qualified to testify regarding the minimum 

standard of care and safety, both in the Commonwealth ofVirginia and nationwide. His credentials 

establish that he is a safety expert in the construction field His many years working for OSHA and 

training OSHA. inspectors and private sector employers (including those located and working in 

Virginia) prove that he is uniquely competent to understand and explain to a trier of fact OSHA and 

industry safety standards and what would be considered a breach of the standard of care. To 

determine a reasonable standard of care on a construction site the trier of fact needs specialized 

knowledge in how dangers are recognized and eliminated or mitigated Neither industry standards 

nor OSHA regulations or applications are a matter of common knowledge outside of the 

~ construction and coDStiUction safety fields. Mr. Burg's testimony should be ombraced and 

~ :s 
~ 

I 
J 
IL 

I 
~ 
Ill 

welcomed by this court because it will "assist the trier of fact to understand the evidence [and] to 

determine [the] fact[s] in issue." 

By:~-
~ Blair E. Smircina 

VSB# 23499 

Of Counsel 

KALFUS & NACHMAN, P. C. 
870 N. Military Highway, Suite 300 
P. 0. Box 12889 
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(757) 461-4900 
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mGHLIGBTS: 

EXPERIENCE: 
l/94 to Pres 

l/93 to l/94 

f 
.. · --

1\l!r. F'R.AJ."iK L Bu"'RG, P~ CSP 
360 RIDGE A VENUE 

CRYSTAL LAKE, ILLL'i'OIS 60014 
TEL (815) 356-8875 FA..X (815) 356-8874 

(emaU)saftyman@carefulcom(web~.saf'etyman.com 

)'tt o:ret.t UU 
CERTIFIED SAFETY PROFESSIONAL 
REGISTERED PROFESSIONAL ENGINEER 
Al\l.tERICA.J."f NATIONAL STAJ."'DARDS INSTITUTE (AJ."'SI) AlO 
AJ.'t!ERICAJ."f SOCIETY FOR TESTING Al."'D MATERLUS 
1\-!ASTER'S DEGREE lL'i ERGONOl\-ncs 
25 YEARS HEALTH Al.'ID S~TY EXPERIENCE 
17 YEARS WITH DEPART~1ENT OF LABOR- OSHA 
OSHA NATIONAL TRAil'iL'iG INSTITUTE INSTRUCIOR 
PUBLISHED .:AUTHOR Dr SAFETY Al.'ID WORKER'S CO~!P 
CONSULT AJ.'iT FOR 1\ILUOR INSURANCE COl\IIP AJ.'1IES 
RELIA.L'iCE NATIONAL, AIG, LmERTY 1\<!UTUAL 

Accident Prevention Corporation 
Crystal Lake, Illinois 
President 

President and chief consultant of safety, health, environmental, engineering 
and training consulting firm. Company specializes in over 75 occupational 
disciplines including; safety engineering. industrial hygiene, environmental 
impact, and ergonomics for construction and general industry. Conduc:ts 
training seminars, OSHA style audits and renders expert testimony. 
Representative clients include: Reliance National Insurance Company, AK 
Steel. Samsonite, Grain Proc~ing Corp, Inland Steel Industries, Fischbach 
and Moore Inc., Atlantic Richfield Corporation, Occupational Safety and 
Health A.dministration, Red Rocks Community College. Expert in general 
industry and constrUction safety and health, as well as, ergonomics. 

Fischbach And '1\lloore Inc. 
NewYork,NY 
Director of Safety and Loss Control 

Director of Safety and Loss Control for one of the largest electrical 
construction contractors in the nation. Primary safety manager for over 320 
construction sites. Directed, administered and monitored all safety and health 
activities, reporting directly to the President and Vice President. Developed 
safety and health programs. Trained over 400 employees. Coordinated with 
government agencies and unions. Created programs and procedures to 
mjnimize losses through injury and illness. evaluation and prosecution of 
fraudulent cases. · 
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6190-2193 

7189-6/90 

6/84-7/89 

U.S. Department of Labor/OSHA 
OSHA National Training Institute 
Des Plaines,IL. 

Training Instructor (Construction) 

··--........ . 

Taught courses on technical safety and health subjects in construction and 
general industry to adult students from OS H.~ other Federal agencies and the 
private sec:tor. Chairperson for Tunneling, Trmchins Scaffolding. and Fall 
Protection courses, as well as, advanced certification courses for the private 
sector. Administrated all course a~vities, conducted testing and evaluation of 
courses and c:ourse materials. Acted as procurement officer for hiring 
contractors. 

. . 
U.S. Department ofLabor/OSHA 
Chicago, IL. .. 
Regional Tunnel Coordinator 

First and only Regional Tunnel Coordinator in OSHA's history. This position 
was created as a result of a. signific:ant number offatalities in underground 
construction and the highly sensitive nature of subsequent criminal litigation. 
Primarily, the S.A. Healy Case, a. criminal case, had attracted enormous 
political attention and was closely followed by the national media, which 
necessitated the assignment of a Tunnel Coordinator. Developed and 
implemented technical c:ompliance directives for the Underground 
Construction Standard. 

Duties included assuring consistency of enforcement activity throughout the 
region, as well as, participating in dangerous and sensitive tunnel inspections. 
Coordinated all regional tunnel activities for sixteen area offices and acted as 
liaison to EP ~ Corps of Engineers, the Mine Safety and Health 
Administra'tion. contractors and labor. Conducted specialized training for 
compliance officers and the public on tunnel safety. 

U.S. Department of Labor/OSHA 
Vobmtacy :Protection Program 1\<Ianager 

Administered and managed a. program within OSHA designed to recognize 
the achievements of industrial and construction companies who have 
developed the finest safety and health programs in the nation. Served as 
primary liaison and contact person for industry and labor. Conducted safety 
and health assessments and made recommendations for improvement in 
management systems. Directed teams of other safety and health professionals 
conducting comprehensive reviews. Wrote technical reports of all findings 
and submitted them to the Assistant S~!:cretary of Labor. 
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8/82-6184 

7175 -3n7 

'3/73 -7ns 

I 
f 
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Served on special details to Area Offices to conduct complex safety, health 
and accident investigations. 

U.S. Department of Labor/OSHA. 
Safety and Occupational Health Specialist 

Administered grants to state government for consultation programs in 
Occupational Safety and Health. Monitored state plan assistance to private 
employers for the prevention of injuries and illnesses. Examined, approved 
and monitored budgets and eft"ectiven~s of state programs in protecting 
employees in the work place from recognized safety and health hazards and 
negotiated agreements with state Governor's representatives. 

U.S. Depa.rt:rn~t of Labor/OSHA 
Regional Training Officer 

Managed a technical safety and health training program for OSHA Reviewed 
all technical training to insure consistency with current technology and 
procured specialized training i.e. radiation, construction and machine 
guarding to meet identified needs. Compared compliance inspection data 
before and a.ftc:r training. Conducted training seminars on a variety of 
technical safety and health topics internally and externally i.e.fire protection, 
industrial hygiene, constzuction and ergonomics. Directed a comprehensive 
video program. 

U.S. Department of Labor/OSHA 
Occupational Safety and Health Compliance Officer 

Conducted comprehensive safety and health inspections and accident 
investigations in industry and construction. Sampled for toxic chemicals, 
vapors, and airborne contamicants, monitored for noise and vibration, trained 
State and Federal OSHA inspectors, and provided expert testimony for 
OSHA. 

Safety Services Incorporated 
Chicago,IL 
Safety Consultant 

Conducted consultations with industrial and construction clients for safety 
and health and loss control management. Specialized in ergonomics to reduce 
losses caused by repetitive trauma. Evaluated clients status for EPA. OSHA 
and MSHA regulations. Provided recommendations for compliance and 
improved safety and health mana.gemcnt.Managed a staff of safety and health 
specialists. Provided expert testimony for clients at the Federal District court. 
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6171- 917'1. 

9/70-6171 

1170-1172 

Education: 

Graduate School 

CoUege 

Honors 

State Of W"JSconsin 
1\o!adison., 'W'l 
Safety Consultant 

Developed specialized safety and he:llth training and hazard recognition 
programs for the State of Wisconsin. Developed and administered an 
employee hazard awareness program stressing ergonomics. 

Safety Systems Analyst 

Evaluated the State of Wisconsin's. safety and health programs in comparison 
to OSH.l.\ rcquir=mc:ats. Conducted training with State officials and the 
private sector emphasizing F cdera.l requirements. Recommended changes in 
the State's pro~ for "as eff'ective as'" OSHA requirements. 

University OfWlSconsin 
Madison., WI 
Lecturer 

Taught classes in safety psychology and ergonomics at the University of 
Wisconsin. Emphasized psychological principles in evaluating safety factors 
in man-machine interactions. 

Research Assistant 

Taught undergraduate stUdenTS about feedback factors as they relate to safety 
and health. Utilized computers and closed-circuit television to simulate man­
machine interactions which were monitored to reduce stress and strain. 

M.S. Industrial Psychology (Ergonomics). 
University ofWisconsin, 1970-1972 · 

B.A Psychology 
University of.Wisconsin. 1965-1970 

Regents Academic Scholarship 
September, 1970 

United States Secretary of Labor Award for Exceptional 
Achievement in Construction, March, 1992 
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Other Information: 

Labor Relation.: 

Additional 

.. -
-__;.__;_, ___ ·- . ·-- . ·;.::::. 

July 1976 to January 1989 

Served in & number oflabor relations positions for a Local and national union. 
Acted as chief a.cgctia.tor and arbitrator. 

January 1987 to Januacy 1989 

Served as Chairman for the Secr=iary of Labor's Safety and Health 
Committee for The U.S.Department of Labor. · 

- . 
F ea.turcd teacherfmstuctor/speak.er a:t hundreds Associations, Universities, 
Unions and Professional Meetings, including: National Safety Council, 
Associated General Contracta~ hsociated Building Coatra.c:tors; 
Carpeatars, Laborers, Heat Treating Institute, United States Na.vy, NASA, 
Department of Energy and corporations such as, AK Steel, Reliance National 
Insurance; Inland Steel Industries, Sazmocite, Grain Processing Corporation, 
Atlantic Richfield and many others. Adjunct professor a.t UCLA, and Red 
Rocks Commuuity College. T&ugbt courses a.t Purdue University, Staten 
Island University, Maplewood Community College, Keene State Univeaity 
and McHenry Community College. 

Provided expert testimony in several precedeztt setting multi-million dollar 
lawsuits involving construction equipment and techniques. 

Developed exam;na.tion questions for the Board of Certified Safety 
Professionals certification examination, in the area of Human Behavior and 
Ergonomics 

January, 199S, appointed as Cl:zaimw1 afthe &'lSI Al0.28 committee. 
Revised and updated the standard for Work Platfonns Suspended From 
CnncsorDcrida. · 

J~ 1996 Elected Chairman of ASTM E34.1S and Stancia.rd Guide E916-
86 "Reporting Employee Health. History I:afor.mation and Core Physical 
Examination Results11

• 

Ongoing professional development include conferences and meetings with 
ASSE, National Safety Council, A.r.'iSI, ASTM, as well as, courses in Public 
Speaking. Video Production, Labor Relations, Radiation, Industrial Hygiene, 
Project Ma.uagcmc:.at, Decision Maklng, Succcssful Negotiating. Management 
Skills for Supervisors, Time Management, Employee Developmeztt, Human 
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Profesaonal 
Associations: 

Publications: 

Side of Management, Craae Safety, Construction Safety, Tunnel Safety. 
Process Safety Management and Ergonomics. 

Certified Safety Professional (CSP), September, 1978 

American Society of Safety Engineers (ASSE), ~ 1973 

Certified Audiometric Teclmician, September, 1.974 

American Society ForT esting and Materials(ASTh!) Vice-ChairpcrsOIJ, 
Committee E·34 Occupational H~ and Safety 

American National St:u:tdards Institute (ANSI) Chatm:Jan, AlO Committee 
for Safety ~qu!remc:rtts for Construction ancl Demolition. 

Registered Prof.~onal Engineer· Commonwealth of~!assachusetts No. 
37635 . 

Article for Aalarican Sociaty of Safety Engineers ~!agarine Professional 
Satety,"Safety Management, An Approach for the 90's••, July, 1991 

Chapter for Book, "Managing 'Vorken'Com.pemation Bum.an 
Resources Guide To ControlliD: Costs",with Dr. Bruce Douglas, DDS, 
MA, MPH, Published by Iobn Wiley & Sons, Inc., 1.996 
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ORIGINAU 

1 

l VIRGINIA: IN CIRCUIT COURT OF CITY OF VIRGINIA BEACH 

2 

3 MICHAEL A. SHEPHERD, ) 
Plaintiff, ) 

4 ) 
v ) L98-2952 

5 } 
W. B. MEREDITH, II, et al., ) 

6 Defendants. ) 

7 

8 

' 9 Deposition of Frank Burq, taken before Ahqela 

10 D. Epps, court reporter, a notary public for the 

11 Commonwealth of Virginia at Larqe, pursuant to 

12 notice, at the offices of Kalfus and Nachman, Suite 

13 300, 870 North Military Highway, Norfolk, Virginia, 

14 at 10:00 a.m., May 19, 2000, to be used in the trial 

15 of the above-entitled cause. 

16 

17 

18 

19 

20 

21 

22 

23 

-----ooo-----

APPEARANCES: Kalfus and Nachman (Mr. Blair 
E. Smircina), attorneys for 
the plaintiff. 

Robey, Spence and Crash 
(Ms. Fay F. Spence), attorneys 
for defendants Bosley and 
Meredith. 

24 
Norris and St. Clair (Mr. John 
s. Norris, Jr.), attorneys for 
defendant Atlantic Weldinq. 

25 

.. RONALD GRAHAM AND ASSOCIATES, INC. 
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2 

.3 WITNESS 

4 Burq, F. 

5 

6 

7 EXHIBIT 

a Burg 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l. 

I N D E X 

EXAMINATION BY 
MR. NORRIS 

2 

DESCRIPTION 

Photograph 

-----ooo-----

EXAMINATION BY 
MS. SPENCE 

92 
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F. Burq 2 

l FRANK BURG, called as a witness, h~ving been 

2 first duly sworn, was examined and testified as 

3 follows: 

5 EXAMINA~ION BY MR. NORRIS: 

6 Q. Mr. Burg, my name is John Norris. I'm 

7 an attorney representing Atlantic Welding and 

a Fabricating, Inc. We're a defendant in a lawsuit 
,-

9 that's been brought by Michael Shepherd. You'~e been 

10 identified as an expert witness, and that's the 

11 reason for your deposition today. 

12 I'm going to ask you some questions. If 

13 you need to take a break at any time, tell me; and 

14 we'll stop. If you don't understand a question I've 

15 asked, if you think it's technically imprecise, tell 

16 me; ~nd I'll try and rephrase the question. It's 

17 important that you understand me and that I 

18 .understand your answers. Is that all right? 

19 A. Yes, sir. 

20 Q. And _as you are doing so far, vocalize 

21 your answers as opposed to nodding your head or 

22 giving me an unh-unh kind of an answer. 

23 A. 

24 Q. 

25 A. 

I will. 

What is your full name, sir? 

Frank Burg, B-u-r-q. 

RONALD GRAHAM AND ASSOCIA~ES, INC. 
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F. Bur~ 

l Q. Where do you reside? 

2 A. In Woodstock, Illinois. 

3 Q. What is your business address? 

4 A. 11516 country Club Road, Woodstock, 

5 Illinois 60098. 

6 Q. 

7 address? 

a A. 

9 Q. 

10 A. 

And what business is conducted at that 

Accident Prevention Corporation. 

That's the name of the company? 

Yes. 

. . , 

3 

11 Q. What is your position with that company? 

12 A. I'm the president. 

13 Q. And how long have you been the president 

14 of that company? 

15 A. Six and a half years. 

16 Q. What does that company do? 

17 A. We started off primarily as a training, 

18 safety and_health training, teaching safety to health 

19 professionals, corporations, government agencies 

20 including OSHA, conducting training for them; and 

21 then it evolved into doing more audits, safety and 

22 heal~h audits, for the clients and expert testimony. 

23 Q. Okay. Now, you received a notice of 

24 deposition, I presume, to be here today? 

25 A. Yes. 

RONALD GRAHAM AND ASSOCIATES, INC. 
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F. Burq 4 

1 Q. And did you note that there was attached 

2 to that notice a request that you produce certain 

3 documents? 

4 A. Yes. 

5 Q. And did you bring those documents with 

6 you? 

7 A. I believe so. 

8 Q. Okay. Are these the documents in front 

9 of you that you brought? ' , 

10 A. Yes. 

11 Q. What are they? 

12 A. This is all the material I relied on for 

13 my opinions; plus I brought the OSHA standards; and 

14 you already had a copy of my cv, which I believe was 

15 requested. The correspondence between me and the 

16 Kalfus and Nachman law firm. 

17 Q. Okay. Now, you say you brought with you 

18 the documents you relied upon to form an opinion? 

19 A. Yes. 

20 Q. Have you brought all the documents you 

21 were provided to form an opinion? 

22 --; A. I believe so. 

23 Q. Okay. So everything here on the table 

24 is what you've been given to review for this case? 

25 A. Well, I wouldn't qualify that. It could 

RONALD GRAHAM AND ASSOCIATES, INC. 
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F. Burq 5 

1 be that something wasn't -there that inadvertently got 

2 left behind. 

3 Q. As far as you know? 

4 A. As far as I know. 

5 Q. Okay. For example, it would appear to 

6 me from looking at that stack of documents that they 

7 are all roughly letter-size pieces of paper. Would 

8 you agree? 
' . 

9 A. Yes. .. 

10 Q. Were you ever shown any plans for this 

11 job? 

12 A. I don't recall specifically seeing 

13 plans. 

14 Q. Well, do you see that I have with me 

15 today a roll of plans? Were you ever given anything 

16 like that to review for this case? 

A. 17 I don't specifically recall receiving 

18 plans. 

19 Q. Plans? Blueprints? 

20 A. No. 

21 Q. Drawings? 

22 ~ A. No, nor would I have requested them. 

23 Q. Okay. Did you see the contract for the 

24 job? 

25 A. I believe so. 
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2 for the job? 

3 A. 

4 Q. 

5 A. 

F. Burg 

Okay. Did you see the specifications 

I believe so. 

Do you have that here with you today? 

I'm not sure. I think it may be in 

6 there. I don't recall. I reviewed the depositions 

7 in preparation for this deposition, for my 

a deposition; and other materials that were prGvid•d I 

9 had reviewed earlier. 

10 Q. Well, specificatidns for the job are 

11 about so thick; and I'm holdinq my finqers about 

12 three or four inches apart. Do you think you 

13 received a document like that? 

6 

14 A. I don't recall receivinq ~ document like 

15 that. 

16 Q. Do you think you received the portions 

17 of the specifications that dealt with steel erection? 

18 A. I don't specifically recall. 

19 Q. Okay. Would that have been important to 

20 you in forminq an opinion in this case? 

2'1 A. No. 

22 Q. Okay. Now, you say you got the 

23 .contract. What contract did you qet? 

24 A. I can't recall whether I qot it in the 

25 mail or -- I believe we discussed the contract a 
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1 little bit this morning in preparation for the 

2 deposition. 

3 Q. Who's we? 

4 A. Me and the attorneys from the law firm. 

5 Q. Prior to this morning -- today is the 

6 19th of May, 2000 -- had you discussed the terms of 

7 the contract with anyone? 

8 A. Well, the contracts, as far as safety 

9 and health are concerned, always refer the~selves to 

10 the regulations. 

11 Q. That was not my question. I'll ask it 

12 again. Prior to today did you discuss with anybody 

13 the terms of the contract in order to form an opinion 

14 in this case? 

15 A. No. 

16 Q. okay. When did you receive materials to 

17 form an opinion in this case? 

18 Various times. A. 

19 Do you know the first time? Q. 

20 It must have been around May, early in A. 

21 May. 

22 Q. Of which year? 

23 A. Of I 9 9. 

24 MR. NORRIS: Okay. At some point I need 

25 to kind of see what's here. Why don't we do 
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. . , 

F. aurcr a 

this. Why don't we move along a bit, and maybe 

we'll take a break at an appropriate time. 

I'll need about ten minutes to just see what's 

on the table. 

MR. SMIRCINA: Except ·for correspondence 

to and from us, you are free to. 

MR. NORRIS: Okay. Well, I take the · 

· posit~o-n that ·everything there is ~- if he· says 

he's brought with him what he-relied upoh to 

form an opinion, whether it's correspondence 

from you or not, it's discoverable. 

MR. SMIRCINA: I take the position that 

what I say to my expert you don't get to see. · 

MR. NORRIS: Well, we'll have to address 

that. 

MS. SPENCE: We'll have to take that up 

with the judge because I believe it's 

~iscoverable if he relied on it. 

MR. SMIRCINA: You can look at the 

materials I sent him. You are not going to 

look at anything I wrote him. 

MR. NORRIS: We'll need to have it 

marked by date and that type of thing so we can 

have it. 

MR. SMIRCINA: Not that I think that 
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F. Burcr 

there's anything in there that's particularly 

interesting; but, you know, just as a general 

position. Maybe if I look at it, I'll change 

my mind. 

MR. NORRIS: All right. We'll get to 

the documents in a little bit. 

8 BY MR. NORRIS: 

9 Q. Mr. Burg, I've been provided two ~hinqs 

10 telling me something about you. One is a curriculum 

11 vitae, and this is a copy of the cv I received. Is 

~2 that your CV? Does it need to be altered or amended 

13 in any way? 

14 A. Yes, it needs to be amended. 

~5 Q. Do you have a current one with you? 

16 A. No. 

17 Q. can you briefly tell me how it needs to 

~a be amended. 

~9 A. Well, my address has changed. 

20 Q. Okay. 

21 A. Also, there is -- I serve on an ANSI 

22 com~ittee. I'm a chairman of a committee. It's 

9 

23 called A~028, and it's a committee for work platforms 

2 4. when they are suspended from cranes and derricks; and 

25 as chairman of the committee, it was my job to 
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1 with my committ~~ to revise that standard ANSI 

2 Al028, and that's quite a lengthy and elaborate 

J process. 

4 I am pleased to say that we accomplished 

5 that very recently and that my committee revised that 

6 standard, and it was up for comment. We reviewed all 

7 the negative comments and satisfied the people who· 

8 had negative comments, then submitted the standard to 

9 the entire ANSI and went out for public --

~0 Q. I don't mean to cut you off. We're 

11 going to be here a while, so I don't really need to 

12 know all the machinations of your committee's work. 

~J I just need to know how you need to amend your cv 

~4 right now. 

~5 A. I was just about done. The last part is 

16 that once the public comment is reviewed, then the 

~7 standard becomes approved and in place; and I'm very 

18 proud to say that the standar~ was recently approved 

19 and is in place and is now an ANSI standard. 

20 Q. Other than your address and your role on 

21 this committee, does your cv need to be amended in 

22 any other way? 

23 A. I'd have to make sure. I can't see 

24 anything that would be pertinent to this case. 

25 Q. All right. Thanks. Now, the other 
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1 document that I got explaining your role in the 

2 case -- and I'm only showing you a portion of the 

3 total document -- was an answer to an interrogatory, 

4 which contained as a part a recitation of your 

5 opinions in this case. Have you reviewed that 

6 document? 

7 A. I believe I saw portions of that this · 

8 morning. 
,· 

9 Q. Is this morning the first time you've 

10 seen it? 

ll A. Well, I'm sure it was discussed with me 

12 on the phone; but I didn't write it of course. 

11 

13 Q. Right. But prior to today, had you ever 

14 read it? 

15 A. I don't specifically recall having read 

16 it. 

Q. Okay. You read it today? 

18 A. Maybe. I haven't looked at what you 

19 have in front of you. 

20 Q. Why don't you look at it and tell me if 

21 you've read it. 

22 Yes, I believe that's what I read 

23 ~earlier today. 

24 Q. Okay. So today you think was the first 

25 time that you read this interrogatory answer which 
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1 sets forth your ~pinions? 

2 A. I believe that's right. 

3 Q. Is this summary of your opinions 

4 accurate? 

5 A. I would say it's fairly accurate. some 

6 things I would have put a little differently. 

7 Q. Okay. I need to know how you would 

8 change it. 

9 A. Well, there was emphasis in there 1 on 

10 securing the girt; and I believe I would look at it a 

11 little more wholisticly or in a big picture. I would 

12 say it's not just the securing of the girt that's a 

13 problem. It's also the fact that material handlinq 

14 is being utilized in the area, and there was exposure 

15 of employees below the girt. You certainly could 

16 leave a girt unsecured if there's no danger around of 

17 contacting the girt or someone being hit below from 

18 the girt or -any other object; so the fact that the 

19 girt was not secured or was secured -- I guess 

20 there's a lot of discrepancy about that -- is not my 

21 only focus in evaluating the safety at this 

22 part~cular construction site. 

23 Q. Okay. one of the things I'm trying to 

24. do today is understand as fully as I can the opinions 

25 you may express at trial, so I don't want to put 
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1 words in your mouth; but on the other hand, I want to 

2 make sure I unde~stand how it is you think this 

3 summary of your opinion needs to be changed. 

4 · Are you telling me that this opinion 

s needs to be chanqed to the extent it states that the 

6 girt should not have been left unsecured? 

7 No. I believe the girt should be 

8 secured. Secured is way safer than not secured~ ·and 

9 I certainly think it would be a good practice ~nd 

10 compliant with OSHA to have it secured. On the other 

11 hand, from a safety prospective, that's just one 

12 factor that we would look at. You could have a room 

13 full of razor blades, and it's okay if it's locked 

14 and no one can enter it. Technically, you'd have a 

15 violation by having exposed razor blades; but there 

16 wouldn't actually be a violation because there's no 

17 people exposed to the danger, so that aspect of the 

18 exposure is not as clear as I would have made it if I 

19 had written those opinions. 

20 Q. Well, I still need to be more specific. 

21 Is it your opinion today that there was an OSHA 

22 violation with respect to the placement of the -- and 

23 .You've used the word girt. 

24 A. 

25 Q. 

Purlin is just as good. 

Okay. I'm going to use girt as well. 
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1 A. Okay. 

2 Q. Ana so we agree that's the steel member· 

3 that fell ana injured the plaintiff?· 

A. Correct. 

5 Q. Okay. Is it your opinion today that 

6 there was an OSHA violation of the placement of the 

7 girt? 

8 A. Yes. 

9 Q. Okay. And what was the O•HA viol,tion? 

10 A. What specific site? 

11 Q. We'll get to the site; but in layman's 

12 terms, what was the violation? What did the 

13 violation consist of? 

14 A. You had an ~mployee exposed to an 

15 unsecured girt. 

16 Q. And how was the girt unsecured? What --

17 How s~ould it have been secured? 

18 A. Well, that's -- There are many options 

19 available for securing the girt. 

20 Q. To comply with OSHA, what should have 

21 been done that wasn't done? 

22 ~ A. OSHA operates under the concept of what 

23 we call a performance standard, basically that OSHA 

24 can't describe all the possible dangers that could 

25 occur in a workplace. What OSHA tells the employer 
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1 is, we know you have a lot of expertise in this area. 

2 Here are the results that we expect you to achieve, 

3 and the results that OSHA expects to be achieved are 

4 that employees are guaranteed that they won't be 

5 exposed to death or serious physical harm; so those 

6 basically are the requirements of OSHA at the job 

7 site. 

8 Q. My question was, What should have been 
l. 

9 done differently to comply with OSHA or to have 

10 avoided an OSHA violation? Are you saying 

11 Mr. Shepherd shouldn't have gotten hurt and that 

12 would have complied with OSHA? . 

13 A. No. There's a variety of things that 

14 the employer could have done to avoid this accident. 

15 One of them 

16 Q. What employer? 

17 A. Well 

18 Q. The employer of whom? 

19 A. Primarily Meredith, the general 

20 contractor; but, also, other subcontractors that were 

21 involved in this accident~ 

22 ~ Q. Okay. 

23 A. Including Atlantic Welding. 

24 Q. You understand, don't you, that 

25 Mr. Shepherd wasn't employed by either Meredith or 
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1 Atlantic? 

2 A. I'm fully aware of that. 

3 Q. And that none of Atlantic's or 

4 Meredith's employees were injured. 

5 A. Well, you obviously don't understand 

6 OSHA's definition of what an employer is. 

7 Q. Okay. We won't get into that. I'm 

8 trying to find out what should have been done that 

9 wasn't done to have avoided -- for you to have/~he 

10 opinion there was no OSHA violation. 

11 A. Well, there are a lot of different 

16 

12 scenarios that come into play there; and I'd be happy 

13 to describe some of them. 

14 Q. Describe as many of them as you are 

15 going to describe in the courtroom. 

16 A. Well, the idea is that there shouldn't 

17 be any exposure of employees to the potential falling 

18 of overhead objects; and, therefore, one possible 

19 solution is securing the overhead objects so th~t 

20 they don't fall. Another possible solution is having 

21 work roles, evaluating, doing your job hazard 

22 analysis, your analysis of hazards, and determining 

23 ,which areas material handling equipment is allowed. 

24 Another consideration would be what areas have to be 

25 secured to prevent exposure of employees to potential 
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1 f~lling hazards. Those are the big three I can think 

2 of. 

J Q. All right. Now, the first area I think 

4 you mentioned was that the girt should have been 

5 secured in some fashion. Am I correct that that's 

6 what you said? 

7 A. 

8 Q. 

9 A. 

No. 

I'm sorry~ What was the first one? 

If there is potential for materiai 

10 handling equipment to be in the area that could 

11 contact the girt or any other object and there is 

12 potential for employees to be exposed to the girt or 

13 any other object fallinq down from up above, then you 

14 must secure those objects, in this case being the 

15 qirt, to prevent them from falling. 

16 Q. Did those conditions precedent obtain 

17 here in this case? 

18 A. Well, when Meredith determined what the 

19 staqing of the material was going to be and the 

20 location where the material was going to be placed, 

21 then they should have done a hazard analysis and 

22 dete·rmined, Well, here are the potential hazards. A 

23 ,qirt could fall. An employee could be hit; and when 

24 they did that, they would decide, Well, what do we 

25 have to do here? Do we have to cordon off the area? 
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1 place the materials in another location or secure 

2 these components, namely the qirt or whatever else 

3 might be there, to such an extent that they will not 

4 and cannot fall and injure people? 

18 

5 Q. I'm trying to· focus on securinq the girt 

6 right now, and we'll get to the cordoning off the 

1 area in a minute. What would OSHA have required in 

8 your opinion in the· wa·y of securing the girt? 

9 A. Well, there's -- As we talked thef.e's 

10 all kinds o.f possibilities. Under certain 

11 circumstances OSHA doesn't require the girt to be 

12 secured at all. If you are not going td have anybody 

13 exposed to the danger, you don't have to secure the 

14 girt. For example, if you are going to be 

15 demolishing the structure, OSHA doesn't care -- OSHA 

16 doesn't even want it secured. We just don't want 

17. exposur~ to injury of employees. 

18 Q. Mr. Buri, I'm talking about this 

19 situation, not a hypothetical. X don't want to talk 

20 about razor blades or demolishing the buildings. I!m 

21 talking about this situation that resulted in an 

22 injury to Mr. Shepherd. What securing of the girt in 

23 your opinion should have been done to meet OSHA 

24 requirements? 

25 A. Well, all OSHA requirements state is 
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1 that it has to be secured. It's up to the employer 

2 to -- not OSHA to determine what means or methods · 

3 are going to be used to protect employees from a 

4 falling girt. That's not OSHA's responsibility at 

5 all. 

6 Q. All right. Would securing include tack 

7 welding? 

8 A. Depends on the potential hazards in this 

9 particular operation. There could be circumst~nces 

10 where tack welding would be insufficient securement 

11 of the girt. 

12 Q. So do you use hindsight to determine if 

13 there's an OSHA violation or foresight? 

14 A. Well, once again -- and it seems to me 

15 that you misunderstand OSHA and its performance 

16 criteria. The OSHA burden is on the employ~r to make 

17 the determination of what is needed.to do to protect 

18 employees. In this case the determination may have 

19 been -- the best determination could have been place 

20 th~se dry· wall hacks in a different location because 

21 this location is not secure. 

22 ~ Q. I don't know any other way to ask it, 

23 Mr. Burg. I'm trying to find out if you have an 

24 opinion on what should have been done for this 

25 precise case to have secured the girt in order to 
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l satisfy OSHA. What, if anything, do you feel should 

2 have been done to secure the girt? Oo you have an 

3 opinion about that? 

4 A. Well, you know, askinq me one time what 

5 OSHA requires is one thinq. Asking me another time 

6 about what my opinion is -- I would say my opinion is 

7 that if the qirt is secured by weldinq, that it would 

8 be secured to withstand most circumstances that would 

9 involve using material handling equipment such1 ~s was 

lO used in this particular case. 

ll Q. So if the girt had been secured by 

l2 welding prior to the impact, that would have 

l3 satisfied OSHA? · 

l4 A. It's my opinion that OSHA -- it's my 

l5 opinion that that accident very likely would not have 

l6 occurred; but OSHA, you know, when you go back to 

. l7 OSHA again, OSHA is not that specific about what 

l8 how or what manner that girt has to be secured. OSHA 

l9 is only concerned about the exposure to the 

20 employer. OSHA would allow the girt to be unwelded, 

2l unsecured as long as there's no danger of it being 

22 contacted by the material handling equipment or the 

23 employee. 

24 Q. Mr. Burg, I have in front of me an 

25 opinion which was represented to me as being your 

RONALD GRAHAM AND ASSOCIATES, INC . . 
-186-



F. Burq 

l opinion which says in part that the unsecured steel 

2 beam which caused plaintiff's injuries was erected 

3 and placed in violation of OSHA standards. Is that 

4 your opinion? 

21 

5 A. Yes. I don't have any problem with that 

6 opinion. It's only one aspect of what OSHA 

7 requires. It's somewhat unclear as to how it relates 

a to the material handling equipment and the proximity 

9 of the employee; but had I been an OSHA inspec~~r 

lO and, of course, I was one for eighteen years -- I 

ll would have absolutely cited both the general and the 

l2 subcontractor for violations of OSHA for their 

l3 failure to secure this girt to the structure. 

l4 Q. Okay. So I'm trying to find out 

lS would you agree with me that the subcontractor 

l6 doesn't have control of. where materials are off-

l7 loaded on the site? 

l8 A. The subcontractor 

19 Q. The steel erection subcontractor has· no 

20 control over where dry wall materials are off-loaded 

21 on the site. Wouldn't you agree with that? 

22 -; A. That would depend on the arrangement 

23 ,between the subcontractor and the general contractor. 

24 Q. Is it your understanding that Atlantic 

25 Welding and Fabricating had the right to control 
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l where dry wall materials were off-loaded? 

2 A. I don't believe so. 

3 Q. Okay. So your opinion states that the 

4 steel beam which caused the plaintiff's injury was 

5 erected and placed in violation of OSHA standards. 

22 

6 All I want to do now is concentrate on that'activity, 

7 ~he erection and placement of the beam, not where 

8 materials were off-loaded, not whether there was 

9 cordoning. The steel erection and placement. 1 Are 

10 you telling me that the erection and placement of 

11 this steel which violated the OSHA standard was the 

12 failure for that beam to have been welded prior to 

13 the impact occurring? 

14 A. No. 

15 Q. What was the What was the portion of 

16 the erection or'placement of the steel which violated 

17 the OSHA standard? 

18 A. That the girt was not secured, and that 

19 there was a possibility and, in fact, an actuality of 

20 .it being approached by material handling equipment 

21 and also that employees and namely Mr. Shepherd were 

22 below and exposed to danger. 

Q. 

24 A. 

Okay. How should it have been secured? 

There are many ways of securing it. one 

25 could have been bolted. 
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1 Q. Okay. You told me you didn't review the 

2 plans. Were you aware that the plans did not call 

3 for bolting of this member? 

4 A. Yes, from _the deposition testimony. The 

5 plans can be changed. There's change orders. They 

6 probably wouldn't have bolted it. Maybe they would 

7 have strapped it. Maybe they would have welded it~ 

8 Maybe they would have removed it. That would have 

9 been a very good-idea, removing it before it w~~ 

10 approached by the material handling equipment. 

11 Q. I want to go through them one by one. 

12 My question is, How should it have been secured? 

13 Your first comment was, It could have been bolted. 

14 Do you have any reason to dispute that the plans did 

15 not call for the bolting of this member? 

16 A. No. 

17 Q. No, you don't? 

18 A. I don't have any reason to dispute 

19 that. They decided not to bolt it. That's their 

20 decision. 

21 Q. You are not saying that the 

22 subcontractor decided not to bolt it? 

23 A. Well, I presume it was the general 

24 contractor that decided not to bolt it. 

25 Q •. Don't you think the architect and 
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1 engineer come up with the plans for the construction 

2 site and neither the general contractor nor the 

3 subcontractor? 

4 A. Plans are altered continuously on the 

24 

5 job site. There's change orders. There's all kinds 

6 of different changes that are made on the job site on 

7 a daily basis; so making the architect holy -- I 

8 don't understand where you are going with that. 
. . 

9 Q. Well, Mr. Burg, hopefully you are~not 

10 testifying that if a steel erection contractor 

11 complies with plans which do not call for the bolting 

12 of girts, he's automatically violating OSHA? 

13 A. I didn't say that. 

14 Q. And that's not your opinion, is it? 

15 A. No, that's not. 

16 Q. Is it your opinion that a subcontractor 

17 should have plans changed to require the bolting of 

18 girts designed to support precast concrete? 

19 A. No, but it could be a subcontractor's 

20 responsibility, and it should be a subcontractor's 

21 Q. Not could be? 

22 ~ A. It could be a subcontractor's 

23 .responsibility if they notice something that is 

24 unsafe that they report it and recommend action to be 

25 taken. A construction site is a very co~plex 
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1 interaction of many parties, and it's constantly 

2 changing; and so, therefore, all parties have to be 

3 aware of the conditions that are occurring and 

4 reporting situations that could cause accidents. 

5 That's what OSHA wants. 

6 Q. I don't represent all the parties, 

7 Mr. Burg. I represent the steel erector. Are you· 

a saying the steel erector had some duty to seek to 

25 

9 change the plans to request the b~lting of th~~irts? 

10 A. W~ll, I'm n~t limiting myself to 

11 bolting. 

12 Q. But I'm asking you. 

13 A. But the steel erector absolutely has the 

14 responsibility if they were aware that there's a 

15 possibility of material handling approaching an 

16 unsecured girt, to report that and to take 

17 appropriate action. 

18 Q. That's not my question. The original 

19 question was, How should the girt have been secured 

20 so ~hat --

21 A. I said th~re were many ways, one of 

22 which is bolting. 

23 Q. 

24 A. 

25 Q. 

And I'm dealing with bolting. 

I understand. 

The plans and specifications didn't 
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l require bolting. 

2 A. I'm aware of that~ 

3 Q. Are you saying that under OSHA, Atlantic 

4 Weldinq and Fabricating had some duty to attempt to 

5 change the plans and specifications to require the 

6 ·bolting of the girts? 

7 A. No. 

8 Q. Okay. Now, the ~econd method you 

9 mentioned of securing was welding, was it. no-t?/ 

~0 A. That's one way, yes. 

~l Q. Okay. What kind of welding should have 

~2 been done in your opinion for ·this girt at this 

~3 location so that you would not have the opinion that 

~4 the beam was erected and placed in violation of OSHA· 

~5 standards? 

l6 A. Whatever is necessary to secure the 

~7 member. 

l8 Q. Do you know what would have been 

l9 necessary? 

20 A. No. 

21 Q. Okay. And the third option you 

22 suqifested was hoists if I recall your testimony 

23 ,correctly. 

24 A. 

25 Q. 

All riqht. 

Are you saying that hoists should have 
, 
.: 
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1 been used on this job at this location? 

2 A. It's an option. 

3 Q. You think it is an option? 

A. Sure. 

5 Q. Okay. Do you know what function the 

6 qirts performed on this job? 

7 A. Yes. 

8 Q. What function? 
(· 

9 A. They were qoinq to b~ used to han~ the 

10 precast concrete. 

11 Q. Okay. And do you know what is involved 

12 in the placement of qirts to hanq precast concrete? 

13 A. Yes. 

Q. What has to be done to ensure the 

15 alignment of the outer precast walls~ You agree with 

16 me that the walls have to be aliqned plum and square 

17 and even on the surface, do you not? 

18 A. Well, I'm a safety expert. I would say, 

19 yes, that makes sense to me. I don't have expertise 

20 on alignment of walls. I can appreciate just like 

21 anyone else that the esthetics -- the need for the 

22 esthetics of the structure. 

23 Q. Okay. But if the plans and 

24 specifications require the steel erection contractor 

25 to set the girt so that the outer walls of the 
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l building will align correctly, do you know what is 

2 involved to ensure that? 

3 A. My best answer for that is plans and 

4 specifications of the building don't take precedent 

S over the maiming or the safety of employees. 

6 Q. That's not my question to you. 

7 A. I understand. 

8 Q. Co you know how many hoists would be 

9 necessary to set qirts in a manner to ensure th~ 

10 proper alignment of the outer walls? 

11 A. No. 

12 Q. Would it make any difference to you how 

13 many hoists would be necessary? 

14 A. No. 

15 Q. Co you know how many cranes would be 

16 necessary? 

17 A. No. 

28 

18 Q. Co you know how much more time that work 

19 would involve? 

20 A. I am a person that's concerned about 
. . 

21 human life. 

22 Q. Is that a no answer? 

23 A. Yes. 

24 Q. Okay. Do you know how much more cost 

25 would be involved? 
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1 A. No. 

2 Q. Now, we talked about bolting, welding, 

3 and hoists. Have I left out any other methods of 

4 securing the girt such tha~ its erection and 

s placement would no longer have been in violation of 

6 an OSHA standard for this particular incident? 

7 A. I can't think of any others. 

8 Q. Okay. Now, your answer ~ays that the 

9 steel beam being placed as it was on its brack·k-ts 

10 with no tack welds, bolts, or slings securing it in 

11 place created a serious hazard to all personnel in 

12 the immediate vicinity, again, in violation of 

13 applicable OSHA standards. Now, the term tack weld 

14 is used there. Is that your term? 

15 A. Yes. 

16 Q. What's a tack weld? 

17 A. It's usually a temporary weld. 

29 

18 Q. so is it your testimony that a tack weld 

19 would have been an acceptable means of securing the 

20 qirt? 

21 A. No. 

22 Well, how have I misread this answer? 

23 The steel beam was beinq placed as it 

24 was on its brackets with no tack welds, bolts, or 

25- slinqs. 
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l Doesn't that mean that if there had been 

2 tack welds, that .would have been an acceptable ~eans. 

3 of securing the girt? 

4 . A. No. 

5 Q. Why doesn't it mean that? 

6 A. Because you might have needed tack 

7 welds, bolts, and slings. Whatever is needed to 

8 secure the member. 
i· 

9 Q. Do you know what was needed? .. 

10 A. No. All I know is it came down. 

11 Q. Have you been advised that the p~aintiff 

12 was operating a boom truck at the time of the 

13 incident? 

A. Yes. 

15 Q. And that there was contact between the 

16 boom truck and the beam? 

17 A. I believe that's what happened. 

18 Q. Okay. Are you able to say that if tack 

19 welds, bolts, and slings had been used, all or some 

20 combination of them,. whether the girt still would 

21 have come down if it had·been hit by a boom truck? 
' 

22 ~ A. Not with any certainty. I think it's 

23 much less likely that the accident would have 

24 occurred had the beam been secured. It probably 

25 would have been better to stage it differently. To 
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1 off-load the material, remove the beam, put the 

2 materials in another location; but, of course, it 

3 depends. There's a lot-of variables there that I 

4 don't know and that no one would know in regard to 

5 the potential contact. 

6 Q. Now, you mentioned removing the beam a 

7 couple times. Is it your testimony that the steel 

8 erection contractor should have moved the beam out of 

9 position every time a supplier was off-loading;· 

10 material? 

11 A. Well, this operation, like any 

12 operation, is required to be planned and analyzed; 

13 and had they planned and analyzed it, it seems to me 

14 that that would have been a very cost effective 

15 measure that ~ould have been taken that would have 

16 avoided this accident. There's only this one 

17 location where the dry wall is being placed. 

18 Q. Is that your understanding, sir, that 

19 there was only one location? 

20 A. I'm talking about under these 

21 circumstances with an unsecured beam or member or 

22 gir~~ It's my understanding that all the others were 

23 fully secured. 

24 Q. How did you acquire that understanding? 

25 A. From the deposition testimony. 
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l Q. Is there anything else about this 

2 interrogatory answer that you think needs to be 

3 changed, altered, or amended in any way? 

4 A. No. 

5 Q. Okay. Looking at your cv for a moment. 

6 Do you have any experience in the steel erection 

7 industry? 

8 A. Yes. 

9 Q. Tell me about that. 
;-· 

10 A. My clients are steel erectors, and so I 

ll consult with them on safety. I teach steel erection 

l2 to the OSHA inspectors, to the associated general 

l3 contractors at the National Safety Consul. You know, 

l4 hundreds and hundreds maybe thousands .of steel 

lS erectors follow my recommendations and training for 

l6 safety and health procedures. I go out and audit 

l7 ~ompanies and their steel erection procedures and 

l8 make recommendations for changes. Irm fairly deeply 

19 involved in steel erection safety is the best way for 

20 me to put it. 

2l Q. Can you give me the names of some of 

22 your~ steel erection clients that you've made 

23 recommendations to about safety? 
• 

24 A. LPR Construction in Loveland, Colorado. 

25 The Walsh Construction Company in Chicago, Illinois. 
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1 Q. Walsh? 

2 A. Yeah. One local one here called 

3 Hourigan Martone. 

4 Q. Right. 

5 A. I'm trying to think of others. 

6 Q. Now, have you given any of these clients 

7 advice, instructions, et cetera, about the placement 

a of girts? 

9 A. Well, I've seen the placement of girts; 

10 and I've analyzed -- one of the most -- I want to say 

11 one of the most important things that I do for my 

12 clients is I make certain I teach them how to do the 

13 job hazard analysis, the safety analysis; and then I 

14 go through the analysis with them. I evaluate what 

15 their analyses are and determine whether they are 

16 deficient or not. It's a very really fairly easy 

17 procedure to qo through; and it prevents accidents, 

18 unfortunate accidents, like what happen to 

19 Mr. Shepherd. That's what I do. 

20 Q. Okay. You didn't .answer my question. 

21 I'll try it aqain. Have you given advice to any of 

22 these steel erection clients about the placement of 

23 ,girts? 

24 A. 

25 Q. 

Yes. 

Okay. Any of the clients you've just 

-. 
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1 mentioned to me? 

2 A. 

3 Q. 

4 A. 

5 Q. 

The Walsh Group -­

The Walsh Group? 

-- in particular. 

Okay. And did these instructions about 

34 

6 the placement of girts include the use of either tack 

7 welds, bolts, or hoists? . 

8 A. Well, I believe that we -- When we know 

9 there are girts in place, my recommendation i~to 

10 have material handling equipment place the materials 

11 at a different location. 

12 Q. I'll ask the question again. Has your 

13 advice or instruction to this client included the use 

14 of bolts, tack welds, or hoists? 

15 A. No. 

16 Q. Okay. Other than advising steel 

17 erection clients and lecturing to steel erection 

18 clientele, do you have any experience in the steel 

19 erection industry? 

20 A.. Wellr I am not a steel erector worker if 

21 that's what you mean. 

22 ~ Q. That's what I'm asking, whether you have 

23 ,any practical experience in steel erection work. 

24 A. Well, I am not comfortable with the way 

25 you are putting things. I wasn't comfortable with 
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1 the lecture word~ and I'm not comfortable with the 

2 practical experience. I understand what your mission 

3 is here; however, I am a noted safety expert on steel 

4 erection. It would be hard to find someone who has 

s better qualifications for safety and steel erection 

6 than me. 

7 Q. What part of your cv speaks to that? 

8 .can you po~nt me to the portion of your cv that 

9 
. ; 

speaks to your notoriety in the steel erect1on 

lO industry? 

ll A. My cv is specifically written in a 

l2 general manner. I am sure in the cv it mentions 

l3 probably mentions -- that I teach steel erection. If 

14 it doesn't, it mentions that I teach many different 

lS courses at OSHA. It's just not a problem. It's a 

l6 matter of record that I teach steel erection 

l7 everywhere. In fact, if you look on my web site, I 

18 ~now that I have a steel erection training course, a 

l9 training course that involves steel erection. 

20 Q. Well, but specifically is it mentioned 

2l in your CV? 

22 A. I don't recall. Perhaps not. 

23 Q. Okay. Do you have any publications on 

24 steel erection work? 

25 A. Not specifically. 
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1 Q. Included in your safety experience, do 

2 you have any background about the safe operation of 

3 boom trucks? 

4 A. Yes. 

5 Q. And the safe manner of off-loading 

6 materials? 

7 

8 

9 

10 

11 

13 

A. Yes. I teach that. 

Q. okay. Are there standards which 
j 

proscribe the amount of clearance in which to 

off-load materials safely? 

A. No, not that I know of. 

Q. Okay. 

A. I think adequate clearance is the word 

14 that's used in the standard. 

15 Q. Did Mr. Shepherd have an adequate 

16 clearance in this case? 

17 A. Perhaps. 

18 Q. Perhaps? 

19 A. Perhaps. 

20. Q. Why do you say perhaps? 

36 

21 A. Well, he's a skilled operator of a piece 

22 of equipment. He knows better than anyone else what 

23 the limitations are. Some operators need more 

24 clearance than others. From everything I understand 

25 about Mr. Shepherd and his experience, he's an 
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1 excellent operator; and I believe that the three-inch 

2 clearance that was available to him was sufficient 

3 clearance. 

4 Q. But it wasn't, was it? You are wrong. 

5 A. It turned out that he hit a member, but 

6 it's not that -- it's very likely that he hit the 

7 member, but it's not that unusual in construction for 

8 that to happen. I've been doing this for thirt~-two 

9 years, and I would say that this is a daily 
;· 

10 occurrence. That's why we have the safety 

11 regulations that we have because it's anticipated 

12 that this kind of contact can occur. 

13 Q. Well, Mr. Burg, you took great pains to 

14 tell me that OSHA's focus is on making sure accidents 

15 don't happen. Now, speaking to OSHA regulations as 

16 to the safe off-loading of materials with a boom 

17 truck, is it your statement that OSHA finds it 

18 acceptable that a boom operator will come into 

19 contact with steel members? 

20 A. Well, OSHA is basically silent on that. 

21 It would be better if they didn't. on the other 

22 hana., the whole approach of OSHA and of safety people 

23 is we analyze for potential hazards. We know that 

24 there's human weakness and frailty. People can make 

25 mistakes. our job as safety persons and as OSHA is 
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1 to anticipate that these mistakes can happen and 

2 still not have accidents and injuries. 

38 

3 Q. Well, wouldn't it have been more prudent 

4 for the plaintiff to have off-loaded materials where 

5 he had more than three inches of clearance? 

6 A. I'm glad you mentioned that. I 

7 definitely wanted to say something about that. ~he 

a thing about workers such as Mr. Shepherd and 
I 

9 employees is they rely on other people for their 

10 safety, and that's one of the scariest things about 

11 working in construction. You know, he has to place 

12 the material wherever he's told to place it. If he 

13 doesn't deliver the material to the right place, he's 

14 in trouble or he has to do it over again; and so 

15 there are certain presumptions for his safety that he 

16 makes that others have analyzed the location for the 

17 positioning of these materials and that it's going to 

18 be a safe delivery with no --

19 Q. That's not entirely true, is it? If 

20 somebody told him to of~-load material right on top 

21 of where someone was standing, he wouldn't do it? 

• . , 22 A . Well, I hope not. 

23 Q. Right. So if somebody told him to off-

24 load material where there wasn't enough space for him 

25 to do it, would you expect him to say, No, there's 
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1 not enough space. It's not safe enough. 

2 A. That's a possibility. Obviously, he 

3 thought there was enough space. 

4 Q. So do you aqree -- Was a three-inch 

5 clearance enouqh clearance to safely off-load about 

6 2,000 pounds of dry wall material with a hydraulic 

7 boom crane? 

8 A. I'd like there to be more clearance; but 

9 as I said, I mean, he has to deliver it where ~hey 

10 tell him to deliver it. That's the world he's livinq 

11 in. If they tell him to deliver it at this location, 

12 he's goinq to do everything possible to deliver it at 

13 this location. 

14 Q. What does OSHA say about off-loading 

15 materials if people are below you? 

16 A. Shouldn't do it. 

17 Q. Is it a violation? 

18 A. Yes, it's a violation. 

19 Q. Did you review the depositions? 

20 A. Yes. 

21 Q. There were people beneath the plane 

22 where he was off-loading material, weren't there? 

23 A. He did not consider those people -- I 

24 read his deposition more than once. He did not 

25 consider that people were below him because he had a 
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1 floor between the area where he was off~loadinq the 

2 material and where the people were located. 

40 

3 Q. Do you agree with that interpretation of 

4 OSHA? 

5 A. Yes. If there's a floor -- and the 

6 employers are required to determine that the floor 

7 can withstand the anticipated loads -- then there 

8 should be no hazard for the people below. The 
;· 

9 standard is someone directly below the material and 

10 equipment with nothing -- no barrier protecting them. 

11 Q. I want to make sure I understand your 

12 testimony. Your testimony is that even though there 

13 is evidence that there were workers on the ground 

14 floor beneath the area where the plaintiff was 

15 off-loading materials, it was not an OSHA violation 

16 for him to off-load the materials there? 

17 A. Well, first of all, I wasn't there. 

18 Second of all, if there were people exposed to that 

19 load of dry wall below, then that's an OSHA 

20 violation. It's my understanding in my review of the 

21 testimony that that was not the case. If it were to 

22 ·be proved that there were people working directly 

23 runder the dry wall, where the dry wall was docked and 

24 dropped, then you are quite right. That would be an 

25 OSHA violation. 
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l Q. What do you mean by directly underneath? 

2 A. There's no barrier between them and the·· 

3 material. 

Q. Well, by definition if he's off-loading 

5 

6 

7 

8 

9 

10 Q. You mentioned some of the various things 

1l that your company does. What percentage of what your 

l2 company does is related to consultation and 

l3 litigation? 

14 A. Well, it was as high as fifty percent. 

15 I'm happy to say that I'm reducing it. I think I've 

16 got it down to about forty percent again. 

l7 Q. Forty to fifty percent? 

18 A. Yes. 

l9 Q. Of that forty to fifty percent, what 

20 percentage is testimony on behalf of plaintiffs, 

2l injured people? 

22 ~ A. It's half plaintiff, half defense. 

23 That's the way I do it. I what they call cherry pick 

24 the cases. I only take the best cases on each side. 

25 If I've got three more defense cases, then I stop 
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1 taking defense cases. I look for plaintiff cases. 

2 It is the same thing with plaintiff cases. I work 

3 very hard not to get more than three on one side or 

4 the other because I don't want to be labeled as a 

5 defense expert or a plaintiff's expert. 

42 

6 Q. What was it about this case that made it 

7 a cherry for you? 

8 A. Well, I concerned -- my mission, you 

9 know, believe it or not, is to try to change tbe law 

10 and change the world so that people don't get hurt. 

11 It's so horrible how many people still in this day 

12 and age are getting maimed and killed especially in 

13 the construction industry. It's a terrible 

14 disgrace. I look for cases where I think I can make 

15 a difference, and this case to me stood out as a case 

16 where I could -- my testimony could make a 

17 difference, and it's too late to protect 

18 Mr. Shepherd. He's been severely injured, but there 

19 are thousands of other people that as a result of 

20 this case, will absolutely be protected from this 

21 same accident; and that's what I intend to do. 

22 !'! Q. All right. All right. Your 

23 ,interrogatory answer says your opinion is based in 

24 part -- excuse me -- that you will testify in 

25 accordance with the opinion set forth in the letter 

. .; 
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1 of Lieutenant Commander Andrew Ash. Are you familiar 

2 with that letter? 

3 A. Yes. 

4 Q. Okay. Is that accurate that you agree 

5 with the opinion set forth? 

6 A. There are some of the thinqs that he 

7 says that I agree with. 

8 Q. Well, let's see if we can figure out 

9 what you do and d~n't agree with. 
., . -

10 A. Okay. 

11 Q. I'm going to show you what was marked 

12 in previously marked in this litigation as Gilbert 

13 Exhibit 2. Do you recognize this as the --

14 A. I believe I've seen this before. 

15 Q. Is this the letter from Lieutenant 

16 Commander Ash? 

17 A. Yes, it is. 

18 Q. All right. Is there anything in this 

19 letter you disagree with? 

20 A. Just give me. a minute to review it. 

21 Q. Okay. Have you had an opportunity, 

22 Mr. Burg, to review this Ash letter? 

23 A. Yes. 

24 Q. Okay. My question was, Is there 

25 something in here other than -- you know, I'm talking 
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1 about substantive material now -- that relates to the 

2 alleged negligence or violations on the part of my 

3 client that you don't agree with? 

4 A. Yes, there is one thing. 

5 Q. can you tell me what that is? 

6 A. I don't agree that it's a webbed 

7 structural member. 

8 Q. You've just saved us a lot of time 

g ·today. 

10 A. Good. 

11 Q. All right. If you don't believe it's a 

12 structural webbed member, do you agree that the 

13 provisions that Lieutenant Commander Ash is citing 

14 apply? 

15 A. No. I -- Of course, he's more of an 

16 expert on the application of his own provisions than 

17 I am. If he says they apply, then I would defer to 

18 him on how they apply. The only thing I don't aqree 

19 with is that this -- I don't believe this is a webbed 

20 stru6tural member. 

21 Q. Okay. All right. Now, your answer to 

22 inte·rrogatory next mentions a memo by a Manny Seoane? 

23 A. 

24 Q. 

25 A. 

Yes. 

Do you remember that memo?. 

I sure do. 
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l Q. Is this it? I'm handing you what's been 

2 marked as Gilbert Exhibit l. 

3 A. Yes, I do recall this memo. 

4 Q. Okay. Have you read Mr. Secane's 

5 deposition? 

6 A. I have. 

7 Q. Okay. 

8 A. In fact, three times. 

9 . Q. Is there some portion of this memh in 

10 particular that you are relying upon? 

1l A. I'd like to review this one also. 

12 Q. All right. 

13 A. Okay. I read it. What was your 

14 request? 

15 Q. The interrogatory answer says you've 

16 relied on this in forming your opinion basically. 

17 A. Uh-huh. 

18 Q. What was it about the memo that you are 

19 relying upon? 

20 . A. This is an eyewitness account after the 

21 accident about the circumstances of the accident. 

22 Okay. But what is it about the account 

23 that assists you in for~ing your opinion that my 

24 client committed an OSHA violation if anything? 

25 A. Well, he verifies that the girt was not 
. .. 
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l secured. 

2 Q. Okay •. And not secured from the 

3 standpoint of what? 

4 A. Well, he talks about tack welding. 

5 Q. Tack welding. Okay. So that's the key 

6 thing from this statement in your opinion? the 

7 absence of a tack weld? 

8 A. No. I don't like the way you are 

9 putting that. A tack weld is one way of makin~- the 

10 member more secure. Perhaps if it had been secured 

11 with tack welds, the accident wouldn't have happened. 

12 Q. Are you assuming therefore based on this 

13 memo that there was not a tack weld for this girt? 

14 A. I'll be honest with you. I don't know 

15 for sure whether there was a tack weld or not. 

16 There's conflicting testimony about that. I will 

17 tell you that I have a tendency to believe this guy, 

18 this Manny Seoane. The reason I believe him is 

19 because he's a safety person. He has no that I 

20 know of reason to make up a story or lie about 

21 this case; so I do think that he has more credibility 

22 than~ the other people who have testified, the welders 

23 who have testified that for sure it was tack welded. 

24 The reason I say that is because they 

25 obviously have more greater interest in the case than 
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1 Mr. Secane does; ·so when I weiqh it all, I believe 

2 Mr. Secane has more credibility; however, I've got t6 

3 add whether it was tack welded or not tack welded 

4 really doesn't affect my opinions in any way. 

5 Q. You've thrown a lot at me there. Have 

6 you met Mr. Secane? 

7 A. No. 

a Q. Have you spoken to him? 

9 A. No. 

~0 Q. Have you met any of the welders for 

11 Atlantic Welding? 

12 A. No. 

13 Q. Have you spoken to any of them? 

14 A. No. 

15 Q. Okay. But you believe Mr. Secane to be 

16 more credible than the welders? 

17 A. That's correct. 

18 Q. All right. Are safety experts like 

19 yourself just more credible than welders are? 

20 A. r thought that I made the point. I 

21 mean, when I said safety experts -- because his only 

22 duty~there, his only concern is to try to find out 

23 what the accident is. He has no other role. He 

24 doesn't report to anyone. He's not behind the 

25 eiqhtball or whatever you want to call it, and he 
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1 seems to me to be a person that I would consider to 

2 be -- the key word here is objective, and so he 

3 doesn't have any reason to cover up or lie or 

4 anything like that, whereas these other guys who are 

5 the welders -~ and they probably know it's their 

48 

6 responsibility to tack weld; and if they failed to do 

7 so, they would have every reason to say, Oh, no, it 

8 was tack welded. I wouldn't break the rules. If 

9 they didn't say that, they would probably get into 

10 some kind of trouble or even fired because of the 

11 results, because of the poor man being maimed. 

12 Q. Well, according to Mr. Seoane, 

13 Mr. Godfrey, who's an employee of my client, said it 

14 wasn't tack welded, right? Isn't that what this memo 

15 says? 

16 A. Yes. 

17 Q. Did he get fired? 

18 A. I don't know. 

19 Q. Would it influence your opinion on the 

20 credibility to know whether someone who supposedly . 

21 admitted that there had been no tack welding was not, 

22 in fact, fired or disciplined in any way? 

23 A. 

24 other. 

25 Q. 

It wouldn't affect me one way or the 

You just said that was the premise for 
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1 assuming one was more credible than the other. 

2 A. I don't.know, you know, how long you 

3 want to sperid on this. I can only tell. you I'm a 

4 person that reviewed the documents. I read the 

5 depositions; and I believe that anyone, any juror 

6 reading this case is going to find Mr. Secane more 

7 credible than the welders; and I don't think you can 

8 change that. That's just my opinion. 
i ' 

g Q. Were you aware of any conflict between 

10 the office that Mr. Seoane worked for and the 

11 contractors on this job? 

12 A. Well, I know they were very unhappy with 

13 the general contractor, that there had been some 

14 previous incidences where they found that safety had 

15 been compromised; and so there was some conflict. I 

16 like that kind of -- as a safety person, that's the 

17 kind of conflict I like to see because I know that 

18 safety will take a back seat to production if the 

19 safety people aren't diligent and vigilant. They are 

20 up against a heavy burden, those safety people, 

21 because the money is real, real important. 

22 .. .. Q. So the existence of conflict doesn't 

23 influence you in assessing credibility? 

24 A. Well, first of all, this conflict that I 

25 am aware of was with the general contractor and not 
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1 with the subcontractor. second of all, I. always 

2 figure that safety people that are in conflict are 

3 doing their job. I train them to do their job. 

Q. Okay. Have you reviewed the deposition 

5 transcript of Mr. Brock? 

6 A. I believe so. 

7 Q. He's the welder who said that he tack· 

8 welded the girt the morning of the accident. 

9 A. I do recall that. 
j 

so 

10 Q. Okay. But you've said it really doesn't 

11 matter to you in the end whether it was tack welded 

12 or not? 

13 A. That's right. 

14 Q. Okay. I don't want to open up the can 

15 of worms again. Why doesn't it matter from an OSHA 

16 violation standpoint whether or not it was tack 

17 welded? Is it because the beam fell and if the beam 

18 fell, it tells you that even if it was tack welded, 

19 it wasn't tack welded enough? 

20 A. That's one thing. Also, it may not have 

21 to be tack welded at all if there's no exposure, 

22 there's no material handling equipment there. The 

23 .way the OSHA regulations are written, you can't just 

24 focus on, Oh, it must be tack welded, because there 

25 are other considerations. 
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1 Q. Let me ask you this. And now I'm going 

2 to use a hypothetical here. Would it matter to you · 

3 if you were investigating this accident from an OSHA 

4 violation standpoint, and you've got to make a 

S decision whether to cite my client, the steel 

6 erection subcontractor, in an OSHA violation, would 

7 it make a difference to you whether that 

8 subcontractor had been alerted ahead of time to the 

9 fact that there was going to be a boom truck ' ,. 

10 off-loading material in this specific area so that it 

11 had an opportunity to take these precautions that you 

12 are addressing? 

13 A. Yes. 

14 Q. Okay. If it were determined that there 

15 had been no such advance notice to my client and that 

16 my client was unaware at the time of the off-loading 

17 in this particular area, would there still be an OSHA 

18 violation? 

19 A. Well, there --

20 Q. For my client? 

21 A. I understand, and I do hold the general 

22 contractor responsible for a lot of this; however, if 

23 .it was determined that your client was required under 

24 the proper analysis of hazards either to do the 

25 analysis or to secure the beam, the member, in some 
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1 way and they failed to do so, that would be an OSHA 

2 violation. 

3 Q. Yeah. But assuming the contract didn't 

4 require it and assuming preconstruction meetings 

5 didn't require it and assuming they were unaware of 

6 the off-loading activity at the time -- I know you 

7 expert witnesses hate to be painted into corners --

8 but assuming those ~hings to be true, I may be proven ,. 
9 wrong on that, but if those were proven to your 

10 satisfaction, is there a violation on the part of my 

11 client? 

12 A. I guess the best way to answer that 

13 question is to say that OSHA cannot cite clients 

14 about hazards concerning hazards that they are 

15 totally unaware of; so if they were totally unaware 

16 of the potential of the girt to come in contact with 

17 the material handling equipment 

18 Q. At that time in place? 

19 A. or the employee, then no citation 

20 would be issued. 

21 Q. All right. Okay. Now, I'm trying to go 

22 throttgh the factors that you've relied upon for your 

23 opinion. We've talked about the Ash letter, the 

24 Seoane memo. Now, the next thing is OSHA standards; 

25 and you brought with you the federal regulation? 

, 
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l A. Yes. 

2 Q. Can you site me to the specific OSHA 

3 standards that you think pertain to my client's 

4 activity? 

5 A. Yes. 

6 Q. Thank you. What regulation do you have 

7 in mind? 

8 A. I would have used Section SA-l of the 

9 OSHA act, the general duty clause. 

10 Q. can you turn to that provision? 

11 A. It's not here, but we do have it. 

12 MR. SMIRCINA: 'I can make some copies. 

13 MR. NORRIS: Do you want to take a 

14 five-minute break? I'd like to go through this 

15 stuff. If you would just get me the dates of 

16 those letters. 

17 MR. SMIRCINA: Yes, that would be great. 

18 (The deposition recessed at 11:14 a.m. 

19 At 11:25 a.m. the deposition continued as 

20 follows:) 

21 

22 BY MR. NORRIS: 

23 Q. Okay. Mr. Burg, we took a brief break; 

24 and I'm going through your interrogatory answer about 

25 the things you've relied upon to form your opinion. 

RONALD GRAffAM AND ASSOCIATES, INC .. 
-219-

-'• 



F. Bur~ 

l We're now at the OSHA standards, and I've been handed 

2 a photo copy of a portion of the some federal 

3 legislation. Can you tell me what it is that I've 

4 been handed that you are relying upon? 

5 A. Yes. On Page 2, Duties, Section SA-l, 

6 which is, you know, the most important thing that 

7 OSHA does. Basically, it guarantees to each employee 

a that they will have a place of work that will not 

9 cause death or serious physical harm, and this; 

10 particular part of the act takes precedent over all 

11 the standards, number one.· 

12 Number two is commonly used for OSHA 

13 citatLons when a specific standard is not found to 

14 cover a hazardous situation to which employees are 

15 exposed, and I think we went this way because you 

16 asked me had I been a compliance officer what I would 

17 have done? I was a compliance officer for many, many 

18 years; and if I had investigated this accident, this 

19 is the section I would have cited your client as well 

20 as the general contractor for violating. 

21 Q. Okay. 

22 And perhaps others in regard to the 

23 ,general contractor, but this one specifically for 

24 your client. 

25 Q. Okay. Well, I'm going to just try and 

, 
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l deal with my client and let someone else worry about 

2 the general contractor. 

3 A. I can understand that. 

4 Q. section SA -- Now, what is this act that 

s this is a section of? 

6 A. This is the OSHA act that was passed in 

7 1970. It's a public law. It is the law. In fact, 

8 it's the part of OSHA that's enforceable legally. 

9 Q. Okay. The section that you are relying 

lO upon is entitled, Duties, correct? 

ll A. Yes. 

l2 Q. And it begins by saying, Section SA, 

l3 Each employer -- and then I think you are relying on 

14 A-1; is that correct? 

15 A. Yes. 

16 Q. Okay. And if I'm reading it correctly 

17 it says, Each employer shall furnish to each of his 

18 employees employment and a place of employment which 

19 are free from recognized hazards that are -- I can't 

20 read the next word. 

21 A. causing or likely to cause. 

22 ~ Q. -- causing or likely to cause death or 

23 .serious physical harm to his employees. 

24 Now, I want t~ stop there. Is it your 

25 position that this section places on my client a duty 
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~ to protect Mr. Shepherd? 

2 A. Yes. OSHA has something called the 

3 multi-employer work site policy. 

4 Q. Uh-huh. 

5 A. And in that policy they define four 

6 different types of employers that have obligations 

7 under the act; and the four are controlling 

8 employers, someone that controls the work site like 

' 9 the general contractor or the owner; exposing ' 

~o employers, someone that exposes either their 

~~ employees or somebody else's employees to hazards; 

12 creating employers, someone that creates a hazard for 

~3 their employees or for somebody else's employees; and 

~4 the last one is called a correcting employer. That's 

~5 someone who's being relied on to fix things and fails 

~6 to do so. 

17 Those are four types of employers that 

~8 have liability .under the OSHA act; and I anticipate 

~9 your next question, which is, Your client in my view 

20 and I think in the view of OSHA would be considered 

2~ for sure an exposing employer, that they were 

22 involved in exposing Mr. Shepherd to the danger of 

23 the falling girt by not securing it properly; and, 

24 perhaps, the other two also. Perhaps being a 

25 creating employer by creating the hazard, by not 
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l analyzing their specific work task as required under 

2 their contract, federal contract and OSHA, to do that 

3 task analysis and then determine potential hazards 

4 and then take action to prevent them from occurring; 

s and the last one. They could possibly be a 

6 correcting one also because if they identify certain 

7 hazards that occur or exist or begin to exist as a 

8 result 'of the work that they are performing for the 

9 steel erection, then I know it would be their ~ob to 

10 correct it in terms of taking some other action. 

11 Those are the reasons that I would hold your client 

12 to the duty expressed in the OSHA act. 

Q. Okay. Does Section 2B apply to my 

14 client? 

15 A. Yes. That section applies to every 

16 client. 

17 Q. Okay. That section reads, Each employer 

18 shall comply with occupational safety and health 

19 standards promulgated under this act. 

20 A. Right. 

21 Q. Which standards promulgated under the 

22 act ~id my client fail to comply with? 

23 A. Well, I'm glad you asked those 

24 questions. Under Subpart c under l921Bl and B2, it 

25 speaks to what I would call the safety program 
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l required by each employer; and it says under B, 

2 accident prevention responsibilities. I'll read them 

3 because they are just two short sentences. 

4 One, it shall be the responsibility of 

5 the employer to initiate and maintain such programs 

6 as may be necessary to comply with this part; and 

7 then, two, which describes one or gives more detail 

8 

9 

10 

11 

12 

13 

about what one means, Such programs shall provide for 
i' 

frequent and regular inspections of -- and then it 

lists job sites, materials, and equipment -- to be 

made by competent persons designated by the 

employers. 

I would maintain to you and to OSHA if I 

14 was still working there that your client had your 

15 client conducted those inspections and provided those 

16 competent persons, this accident never would have 

17 happened. 

18 Q. Okay. Is it your understanding that 

19 inspections were not made of my client's work? 

2 0. A. No. 

21 Q. No, it wasn't made or --

22 ~ A. No. I'm aware that there were some 

23 .inspections that were conducted at the job site. 

24 Q. 

25 there? 

There were daily inspections, weren't 

RONaLD GRAHAM AND ASSOCIATES, INC. 
-224-



F. Burq 59 

1 A. I believe that there were daily 

2 inspections; however, what I'm maintaining is if had· 

3 an inspection been conducted of this work, they would 

4 have determined either it's not properly tack 

5 welded -- remember it says, Job sites, equipments, 

6 and materials -- or they would have said, We're going 

7 to be placing dry wall in the area. Let's put it· 

8 somewhere else or let's take some other actions to 

9 make sure that it's fully secured. 

10 Q. Do you have any reason to believe that 

11 this girt was placed at a time other than the morning 

12 of the accident? 

13 A. I don't know. It seems to me there was 

14 some conflicting testimony about that. I don't know 

15 when it was placed. 

16 Q. Do you agree with me that Mr. Brock's 

17 deposition -- he stated that that girt was placed the 

18 morning of the accident? 

A. I believe that's correct. 

20 Q. .okay. I want you to assume he's te~ling 

21 the truth. even though you told me you question his 

22 credibility. 

23 A. okay. 

24 Q. If that girt was placed the morning of 

25 the accident and Mr. Shepherd was there off-loading 
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1 material in the I think two- or three-o'clock time 

2 frame .. ~- :. . ~ .. .• .. 1"-

J A. 1500 hours. 

Q. -- are you saying there should have been 

5 an inspection o~ that gi~t.priqr .to ~hree o'clock . ·.. , .... 
6 that day? 

7 A. Oh, yes, absolutely. 

8 Q. By whom? 
' . .. 

9 A. By a competent person. 

10 Q. By a competent person employed by whom'? 

11 A. Well, that is between the parties 

12 that -- Many times the general contractor will rely 

13 on the subcontractor to provide competent persons. 

14 Nevertheless, if they are not there, the general 

15 contractor is held responsible, so the general 

16 contractor has to make a decision. Am I qoinq to 

17 provide the competent person or am I going to 

18 determine that my subcontractor has competent persons 

19 and rely upon them'? And, of course, there is a 

20 specific definition of what a competent ~erson is and 

21 who they are and what they do on the next page. 

22 Q. Is it your opinion that Mr. Godfrey, the 

23 superintendent for my client, was not competent to 

24 inspect the installation? 

25 A. No. I didn't say that. 
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1 Q. Is it your opinion that Mr. Godfrey was 

2 not inspecting the installation on the day of this 

3 incident? 

4 A. No. 

5 Q. so -- Okay. 

6 A. I don't know whether he aid or not. 

7 Q. What type of inspection -- Do you know 

8 how·much this girt weighed? 
;· 

9 A. Yeah. It weighed almost a ton. There's 

10 varied descriptions between 1,600 and 2,000 pounds. 

11 Q. Now, assume for a· minute that someone is 

12 inspecting this ton, thirty-foot-long steel beam 

13 setting on some brackets. What should they inspect 

14 it for? 

15 A. Well, I could only inspect it -- you 

16 know, to speculate about that -- but I could tell you 

17 that anyone, whether they be a cdmpetent person or a 

1a safety professional, I think even people on a jury 

19 they look at that girt resting on those clips; and 

20 you would say, This could be knocked off. We better 

21 secure this especially if you know that someone is 

22 qoiiq to be bringing material and handling equipment 

23 .in there. I think anyone would see that. That's a, 

24 you know, something that you could see readily. 

25 Q. But I'm trying to figure out what the 
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l inspection is looking for. You are talking about 

2 somebody who is portending what's going to happen 

3 later in the day. I'm asking what they are going to 

4 inspect the beam to look for. Do they inspect the 

5 tack weld? 

62 

6 A. Well, they are -- First of all, they are 

7 inspecting for potential hazards. 

a Q. Well, they can see there's no hoist on 

9 it; and they know there's no bolts on it. 

10 A. Right. 

11 Q. So the only other thing to inspect is 

12 the tack weld, isn't it? 

13 A. Well, I don't know. There's more than 

14 that. There's tack welds, and there's also -- as I 

15 stated earlier, this is where the material handling 

16 equipment is going to be; therefore, we have this 

17 girt resting on these clips. Part of that inspection 

18 process might be, Don't bring the dry wall in here. 

19 That would be something a competent person would do. 

20 Q. Again, I'm trying to limit the 

21 questioning to my client. Were you aware that this 

22 is the first time that Mr. Shepherd had been to this 

23 site? 

24 A. Yes. 

25 Q. He hadn't delivered material here 
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1 before? 

2 A. That's correct. 

3 Q. What was.it that my client should have 

4 known on the afternoon of November 14, 1996, if it 

s hadn 1 t been told by somebody that Mr. Shepherd was 

6 going to show up at three o'clock with a boom truck 

7 and they did this inspection that you said they 

a should have done? 

9 A. I'm with you on that. I think th1a·t 

10 aspect of the case is the responsibility of the 

11 general contractor. That aspect of the case, the 

12 planning, the staging of the operation -- that is in 

13 the domain of the general contractor. 

14 Q. Then I have to ask the next question, 

63 

15 which is, Assuming that we were not alerted that this 

16 delivery was qoinq to take place in this fashion at 

17 this location at that time, was some· inspection still 

18 necessary on our part to comply with OSHA? 

19 A. Well, the inspection is always necessary 

20 to comply with OSHA. There is supposed to be 

21 supervision of activities; but you are not wrong when 

22 you ~ay if there was no known potential contact with 

23 "that girt or exposure to employees, your client 

24 wouldn't be cited or be responsible under OSHA to do 

25 those inspections. 
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F. Burg 

MR. NORRIS: Blair, can I get a copy of 

this entire section, please? 

MR. SMIRCINA: Sure. You can keep 

going. Richard is here. 

6 BY MR. NORRIS: 

7 Q. Mr. Burg, are you aware of any OSHA 

8 regulation that.applies specifically to steel 

9 erection work? 
I • • 

10 A. There was a subpart in that book that 

11 specifically -- Subpart L. It specifically relates 

12 to steel erection. It's about two pages long. 

13 Q. All right. Is there nothing in that 

14 section that you believe pertains to this incident? 

15 A. Well, if you look at the subpart as a 

16 whole, there's plenty. It says in that subpart you 

17 have to secure everything from falling. They even 

64 

18 want the bolt bucket secured. They are worried about 

19 bits falling out of drills and hitting people below; 

20 so if you look at the whole subpart as one entity, 

21 there's no doubt -- it leaves no doubt that they are 

22 concerned about things falling from up above; 

23 however, they don't specifically talk about this 

24 member, and because then I think it's an oversight. 

25 You know, I believe that -- if I was on a committee 
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1 to rewrite the standard, I would put the purlins in 

2 there. I would say anything. For whatever reason it 

3 says webbed structural member. For whatever reason. 

4 I can't even imagine what the reason might be; but as 

5 an OSHA person of eighteen years, I know what happens 

6 then. You revert to the general requirements under 

7 Subpart c, the ones we just looked at. Those you can 

8 use in any area of construction and/or the qaneral 

9 duty clause under the act that we talked abou~.· 

10 That's what you would have to do, so I think a 

11 reasonable person looking ~t this can understand that 

12 if a bolt bucket ~as to be secured, if a drill bit 

13 has to be secured, then certainly a girt and a purlin 

14 has to be secured; so you are right. There is sort 

15 of a technical problem here the way the standard is 

16 written. 

17 Q. I consider myself a reasonable person. 

18 Don't you think it's more likely for a bucket to be 

19 knocked off than a 2,000-pound steel member? 

20 A. Well, those buckets are pretty heavy 

21 when they are filled with bolts; but they are 

22 probably not 2,000 pounds. I'll give you that. I 

23 think that's right. 

24 Q. And you also agree with me, I think I 

25 heard you say, that in the specific OSHA subpart that 
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l relates to steel erection work, there is no specific 

2 requirement that this purlin or girt have been 

3 secured in place? 

4 A. Yes. 

5 Q. Okay. Now, I think we can go through 

6 this quickly. Lieutenant Commander Ash cited this 

7 section of the Army Corps of Engineer Safety Manual. 

8 27EOl -- excuse me -- 03. You agree with me, do you 

9 not, that that does not apply? 

10 A. Well, I've got to be -- I've got to add 

11 this as you know and you are not going to be 

12 surprised. This gentleman is more knowledgeable and 

13 understanding of his standards than I am; however, 

66 

14 there is similar language in the OSHA standard that I 

15 would say does not apply to the member because it's 

16 not a web. You know, the big problem here is it's 

17 not a web; and it's not solid either. 

18 Q. Right. 

19 A. So to me, it's very hard to make this 

20 .particular standard apply even though there is a 

21 significant hazard that exists. 

22 ": Q. I think you are trying very hard not to; 

23 but you are agreeing with me, are you not, that the 

24 27E03 of the Army Corps Safety Manual did not apply 

25 to this steel member. Isn't that so? 
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1 A. Well, it specifically says solid web 

2 member; and I have examined the pictures and the 

3 descriptions of this member; and it was neither solid 

4 or a web. 

5 Q. So that section doesn't apply, correct? 

6 A. Well, it should apply; but it doesn't. 

7 You are right. 

8 Q. Okay. Thank you, sir. And for the 

9 record, the witness was referring to Godfrey 
. , 

10 Deposition Exhibit 2. 

11 Now, you mentioned you had done some 

12 work for a committee with ANSI. What is ANSI? 

13 A. It's the American National Standards 

14 Institute. 

15 Q. Are you familiar with AISC? 

16 A. I've come across those standards. 

17 Q. Do you know what that stands for? 

18 A. I don't recall. American -- I don't 

19 recall. 

20 Q. It stands for the American Institute of 

21 Steel constructors. 

22 A. Yes. 

23 Q. Are you familiar with that group? 

24 A. I've come across them. 

25 Do you consider that group a reputable 
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1 group? 

2 A. I really don't know that much about 

3 them. I am aware that it's a management organization 

4 of steel erectors. 

5 Q. Are you familiar that they've 

6 promulgated a code of standard practice for the 

7 erection of steel? 

8 A. I believe I have been made aware of 

that. ' , 9 

10 Q. Have you reviewed it? 

11 A. Not recently. 

12 Q. Okay. Well, I'm going to give you an 

13 opportunity to do that. I'm showing the witness what 

14 was previously marked as Gilbert Deposition Exhibit 

15 5. I've only given you a portion of the standards. 

16 Would you turn -- take the time you want and look at 

17 anything you want. I'm going to be asking you about 

18 Section 7.9.1. You'll see there's already some 

19 underlining in place there. Take a moment and read 

20 that if you would. 

A. Okay. 

22 Q. Do you agree with that statement? that 

23 standard I guess is what it is. 

24 A. I would say it's okay as long a~ there's 

25 another standard that protects workers from 
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1 unpredictable loads or -- I guess I don't agree with 

2 it because I don't like the last sentence. It says,. 

3 Unpredictable loads such as those due to tornado. I 

4 can understand that. Unpredictable loads due to 

5 explosion I don't agree with that -- or 

6 collision I don't agree with that. 

7 Q. You don't agree with this standard? 

a A. No. I don't think that's right. I 
.. 

9 don't think those kind of loads are unpredictable. 

10 Q. Do you disagree, though, that this is 

11 the standard in the steel erection industry? 

12 A. This standard has no weight whatsoever 

13 comparative to the OSHA standard. The OSHA standards 

14 are enforceable by law. This is an advisory standard 

15 by an association of steel erectors. 

16 Q. Have you -- You mentioned Hourigan 

17 Martone as one of your clients? 

18 A. Yes. 

19 Q. How much work have you done for them? 

20 A. I have done I think one week of site 

21 evaluations and two weeks of training. , 

22 ~ Q. Hourigan Martone is a general 

2 3 . contractor, correct? 

24 A. Yes. 

25· Q. In that period of time when you were 
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1 working with them, how much of that time was devoted 

2 to steel erection? 

3 A. Well, they did have some steel erection 

4 ongoing which I evaluated, I observed. 

5 Q. Okay. 

6 A. It was just one part of the work that 

7 they were doing. 

8 Q. Where was that job? 

9 A. It's a while back. It was a coupi~ of 

10 years ago. I remember I was in Virginia Beach. I 

11 looked at a few job sites, three or four job sites; 

12 and then I was in -- I'm trying to think of where 

13 their headquarters are. 

14 Q. Richmond? 

70 

15 A. I was in Richmond, and I saw several job 

16 sites there. I believe I had visited all their 

17 operating job sites. 

18 Q. Okay. The two or three job sites you 

19 saw in Virginia Beach, whatever number there were in 

20 Richmond -- other than those opportunities to observe 

21 steel erection work, have you had oth~r opportunities 

22 to observe steel erection work specifically in 

23 _Virginia? 

24 A. 

25 recall. 

No, not that I know of. Not that I 

, 
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1 Q. So those few occasions were two years 

2 ago and were your only opportunities to observe 

3 Virginia steel erection work? 

4 A. Yes. 

5 Q. Would you agree with me, Mr. Burg, that 

6 you are not familiar with the standards in the 

7 industry in the Commonwealth of Virginia for steel 

8 erection work of the type that my client was 

9 performing prior to this incident? 

10 A. Well, I think the best answer to that is 

11 the Commonwealth of Virginia must adhere to the 

12 federal standards as they ~re promulgated. It is 

13 possible the Commonwealth of Virginia standards might 

14 go beyond federal requirements, and it's perfectly 

15 legal; and that I wouldn't be aware of. However, I 

16 must say that in thirty-two years of experience, 

17 where state standards go beyond federal safety 

18 standards, generally speaking, I'm pretty aware of it 

19 because I have to teach people from all states at the 

20 OSHA training institute, and they usually bring it up 

21 to my attention. I can tell you areas where in 

22 California they go beyond OSHA requirements. There's 

23 some areas in New York where they go beyond OSHA 

24 requirements. 

25 Q. Mr. Burg, you are really not even coming 
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1 close to answering my question. 

2 A. And I don't recall specifically the 

3 Commonwealth of Virginia superseding OSHA 

4 requirements. In fact, what I recall is that they . 

5 adopted the OSHA requirements verbatim. 

6 Q. Let me try and ask it again. When you 

7 observed Hourigan Martone doing steel erection wo~k, 

8 did any of the work involve setting horizontal steel 

9 members? 

10 A. 

11 Q. 

I don't recall. It probably did. 

Do you recall whether they set 

12 horizontal steel members using hoists? 

13 A. I don't recall. 

14 Q. Can you recall whether they used tack 

15 welding to temporarily support horizontal steel 

16 members? 

17 A. I don't recall. 

18 Q. Can you recall whether they set in. place 

19 horizontal steel members with bolts? 

20 A. See, I was watching procedures. 

21 Q. What I'm asking you then, Mr. Burg, is 

22 are you able to say what the standard in Virginia is 

23 for the use of bolts, hoists, or temporary tack welds 

24 for the temporary securing of horizontal steel 

25 members? 
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1 A. Well, that to me is -- I don't know 

2 almost humorous the way you placed importance on 

3 that. You know, I really don't know what could be 

4 the big deal about that because I'm an expert --

5 Q. I'm not asking you to interpret the 

6 question. Just answer it. Do you know what people 

7 typically do in Virginia if anything? 

8 A. I'm qoinq to answer your question. 

Okay. 
·j 

9 

10 Q. All right. 

11 A. I'm a safety expert. I am a safety 

12 expert in steel erection. The standards set 

13 regarding the custom and practice in Virginia or 

14 anywhere else in this country are in that book right 

15 here in OSHA, and there are no exceptions allowed. 

16 For you to make out like somehow there's some local 

17 yokel way of doinq things that isn't allowed under 

18 the federal standards is laughable to me as a safety 

19 professional, so there. 

20 Q. All right. I'm glad I'm entert_aininq 

21 you, Mr. Burq. Show me the provision in that book 

22 there that says a horizontal steel member must be 

23 _temporarily secured in place with a hoist. 

24 A. It's not in there. 

73 

25 Q. Is it in there that it has to be secured 
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1 in place with a temporary tack weld? 

2 A. It's not in there. 

3 Q. Does it say in there that it has to be 

4 bolted in place? 

5 A. It's not in there. All it says is that 

6 that man gets to go to work and deliver his materials 

7 and nothinq can fall down and maim him. That's what 

8 it says. 

9 Q. Do you know who Edward Shelton is~ 

10 A. That name sounds familiar. 

11 Q. He's my expert witness. 

12 A. Okay. 

13 Q. Did you read his opinions? 

14 A. I did. 

15 Q. He's been in the steel erection business 

16 in Virqinia I guess you've descri.bed him as some 

17 ·local yokel for forty years. Do you think you 

18 know better than he does what the standard of 

19 practice is in Virginia for erecting --

20 A. I'll tell you. 

21 Q. Let me finish my question. -- for 

22 erecting horizontal steel girts like the one that 

23 fell on the plaintiff in this case? 

24 A. Listen. 

25 Q. That's a real simple question. 
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l A. I'm going to give you a simple answer. 

2 If anything he does or says allows for the 

3 possibility of a steel girt to fall to a lower level 

4 of employees, he not only doesn't know what he's 

S talking about, he's putting other employees at risk; 

6 and he'll find himself in the witness chair. 

7 Q. Please answer my question. It's very 

a simple. Do you think you know more about the 

9 standard of the steel erection industry in Vir~inia 

lO than Mr. Shelton does? 

11 A. I've already answered that question. 

12 The standard of the steel erection industry in 

13 Virginia or anywhere else in this country is guided 

75 

14 by the requirements of the OSHA regulations, which we 

15 have described; and in those requirements it says 

16 that that workplace will be free, f-r-e-e, from 

17 recognized hazards. This is clearly a recognized 

18 hazard, and I don't care what kind of expert you've 

19 got. If he hasn't made that workplace free from that 

20 hazard, then he hasn't complied with the federal 

21 standards. 

22 Q. I'll try it a different way. If 

23 Mr. Shelton were to testify that no steel erection 

24 contractor in Virginia would keep steel girts, 

25 horizontal steel girts, in safety hoists until final 
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1 welding, do you have any facts available to you to 

2 disagree with that statement? 

3 A. Well, you know, I don't know. I don't 

4 see the relevance. 

5 Q. You either do or you don't. 

6 A. That statement has no relevance to this 

7 case. 

a Q. I'm not asking for your opinion about 

9 relev·ance. I'm asking you a factual question/. Do 

10 you have reason to believe that that statement would 

11 be factually incorrect? 

12 A. say it again. I'll give it a shot. 

13 Q. If Mr. Shelton were to testify that no 

14 steel erection contractor in the Commonwealth of 

15 Virginia would maintain horizontal girts in safety 

16 hoists until they are finally welded in place. 

17 A. Well, it's a preposterous statement. I 

18 don't know what to say about it. I mean, the 

76 

19 contractors of Virginia have to do whatever they have 

20 to do to protect workers from falling objects. If 

21 you want to take that same statement --

22 MR. NORRIS: Would you get him to answer 

23 the question. I'm tired of pontificating. Get 

24 him to answer the question. 

25 
_ .. 
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1 BY MR. NORRIS: 

2 Q. Name me a contractor that keeps girts in 

3 safety hoists until final welding in Virginia. Name 

4 them. That's what I'm asking you. 

5 A. I don't live in Virginia. 

6 Q. Shelton says there aren't any. If you 

7 disagree, tell me who they are. 

8 A. I don't live in Virginia. 

9 Q. so you cannot name one? /' 

10 A. Obviously not. 

11 Q. So you can't disagree with him? 

12 A. - I disagree with him if he is·sayinq 

• 
13 basically on technicality --

14 Q. You are answering 

15 A. -- how he wants to defend your client on 

16 the basis of they don't have to comply with safety 

17 regulations here in Virginia, that they don't have to 

18 comply with OSHA standards here in Virginia, then he 

19 should be ashamed of himself. 

20 Q. Mr. Burg, you just won't hear my 

21 question. I'm not asking you what they should or 

22 showldn't do. Do you understand that I'm not asking 

23 _your opinion on what they are supposed to do? 

24 A. I'm doing the best I can to answer your 

25 question. 
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1 Q. I'm not asking you to tell me what you 

2 think contractors in Virginia are supposed to do or 

3 are required to do. That is not my question. Here 

4 is my question. Mr. Shelton is qoing to say that in 

5 the real world they don't keep girts in safety hoists 

6 until final weldinq. Do you disaqree that that's 

7 what actually happens in Virqinia? 

8 A. 

9 Q. 

10 A. 

No. 

No, you don't disagree? ' , 

If Mr. Shelton says that that's what 

11 happens in Virqinia, that's okay with me. 

12 Q. Okay. That's what I've been tryinq to 

13 find out. Now, you've mentioned my client's failure 

14 to perform an activity hazard analysis. 

15 A. I call it a job hazard analysis. 

16 Q. What was it they failed to do that they 

17 should have done in that respect? 

18 A. Well, it's a very simple process. You 

19 take the job tasks, you put them in one column. In 

20 the middle ~olumn, you put what could possibly happen 

21 to cause an accident or a hazard; and then in the 

22 third column, you put what you are qoing to do to 

23 prevent that accident from affecting employees. 

24 Q. Who comes up with that form? 

25 A. Anyone. All employers that have safety 
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1 programs have that form. 

2 Q. No. If I am a subcontractor on a job 

3 there's some piece of paper you are talking about 

4 with these columns on it, right? 

5 A. Yeah. You have to document it, yes. 

6 Q. Who comes up with the form? Does each 

7 subcontractor come up with his own form? 

a A. Yes. 

9 Q. Does the general do it for each 

10 subcontractor or does the owner do it? 

. . , 

79 

11 A. Usually, the subcontractor has their own 

12 form; and then it's coordinated by and through the 

13 general contractor, but every employer has to do that 

14 whether you are a sub or a general. 

15 Q. Has to do it under what rule or 

16 regulation? 

17 A. Well, it's not specifically required to 

18 be on any particular form; but all standards say that 

19 potential hazards have to be analyzed and protected 

20 and prevented. That's the ultimate safety 

21 requirement. 

22 Q. Is it your.understanding that my client 

23 did not meet with the general contractor and analyze 

24 the safety aspects of its work on this job? 

25 A. No. I didn't say that. 
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l Q. What didn't they do that they should 

2 have done with respect to this form you are speaking. 

3 about? 

4 A. To make sure that their beams don't fall 

5 on people. 

6 Q. Well, what was it on this form that was 

7 going to ensure that? 

8 A. Material handling equipment and 

9 unsecured beams are dangerous combinations. 

10 Q. Are you saying there's some form in 

11 existence that speaks to unsecured girts being hit by 

12 boom trucks? 

13 A. Well, no. It's a recognized hazard. 

14 Q. Well, what is the form going to do to 

15 prevent it? 

16 A. Well, when they analyze it, instead of 

17 just going ahead -- it's like you and me saying, 

18 Well, we've got to move this table out through the 

19 door. It would be kind of important to measure the 

20 table and measure the door. The same thing with a 

21 job hazard analysis. We are going to be off-loading 

22 or h~ving off-loaded materials in this area. Well, 

23 ,what can happen? They might hit one of our 

24 structural members; and if it could fall, it could 

25 kill someone. Now, what are we going to do? We are 
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l going to have to prevent this from happening. 

2 Q. And that's all on this form? 

3 A. Well, it's a process. It should be 

4 documented. 

5 Q. How many different ways do you think an 

6 accident could happen in the steel erection process? 

7 A. Many. 

8 Q. Do you think there are a million 

9 different ways an accident could happen? 

10 A. No. 

ll Q. A thousand? 

12 A. No. 

13 Q. Less than a thousand ways for an 

14 accident to happen? 

15 A. Yeah, for each job task. We break it 

16 down. We don't say, All steel erection a thousand. 

17 We say, How many things can happen for this task? I 

18 would say -- I've done many of thes~ -- not more than 

19 five, six. 

20 

21 

Q. 

A. 

There's only five or six? 

Possibilities for each task. This task 

22 is the off-loading of materials --

23 Q. Well, that wasn't my client's task. 

24 A. -- or securing the beam. 

25 Q. I'm talking about my client's 
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1 subcontract to erect all of the steel for the 

2 construction of this buildinq. How many different 

3 ways could an accident have happened in the 

4 performance of that job? 

5 A. Well, if you say all the activities, 

6 then you'd have maybe five or six for each different 

7 activity. 

8 Q. How many different activities are 

9 involved? ; 

10 A. I don't know. You tell me. 

11 Q. You do·n' t know'? 

12 A. How would I know. 

13 Q. Well, how lonq would the form have to be 

14 to cover every potential accident that could happen 

15 for every activity for my client? 

16 A. Now you are actinq dense. I just said 

17 every sinqle job task has to be analyzed 

18 individually. 

19 Q. Okay. 

20 A. So you take each task and you do it. 

21 Q. And that's the way you've seen it done'? 

22 .. A. That's the way it's done everywhere. 

23 Every one of my clients does it that way. 

24 Q ·~ How about Hourigan Martone? Oo they do 

25 it that way? 
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l A. They do it that way. 

2 Q. So they have some form that evaluates 

3 every task of every subcontractor to make sure it's 

4 going to be done safely? 

5 A. Or they·have the subcontractor do it. 

6 They don't have to do it themselves. In most cases 

7 the general contractor would have the subcontract~r 

8 do it because they understand the work the best. 

9 They understand the hazards the best. 

10 Q. And if that form isn't filled out, what 

11 does that tell you? 

12 A. That they don't have an adequate safety 

13 program. 

14 Q. And what does that mean? 

15 A. Accidents will happen. People will be 

16 injured. 

17 Q. Is that a violation of OSHA? 

18 A. Yeah. There's no question about that. 

19 Q. What OSHA provision requires that form? 

20 A. Well, it doesn't specifically say that 

83 

21 that form is required. What it says is that you have 

22 to ~o the analysis of hazards, the frequent and 

23 regular inspections; and as we just went through, 
' 

24 make the workplace free from those recognized 

25 hazards. 
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1 Q. Well, if OSHA doesn't require the 

2 specific form, why have you been telling me that· the 

3 absen~e of the form was an OSHA violation? 

4 A. Well, in this case it was required by 

5 the Corps of Engineers; and that requirement would be 

6 adopted as a part of OSHA. 

7 Q. How was it required by the Corps of 

8 Engineers? 

9 A. I alway~ forqet the name of this thing. 

10 I actually wrote it down. Activity analysis. 

11 Q. Right. 

12 A. That's required. It's the same thinq. 

13 Q. It's required where? 

14 A. By the contract with the .corps and by 

15 the Corps regs. 

16 Q. The contract was with the Department of 

17 the Navy. 

18 A. or the Navy. I'm sorry. 

19 Q. So you are saying the contract between 

20 whom? The general contractor and the Navy? 

21 A. There was testimony in the deposition 

22 that· said and they were cited specifically in this 

23 memo -- that they hadn't done the required activity 

24 analysis, which makes perfect sense to me as a safety 

25 professional that it be required. 

·"-
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1 Q. Have you seen this document before? I'm 

2 showing the witness what's previously marked as 

3 Cullen Exhibit 3. 

4 A. This sure isn't that. It's not what we 

5 are talking about. 

6 Q. You believe that the document you are 

7 looking at now is not what was considered on this.job 

.a to be an activity hazard analysis? 

9 A. Well, this would not be considere~ by me 

10 as a safety professional an activity analysis or a 

11 job hazard analysis. 

12 Q. That's not my question. My question is, 

13 Can you say whether or not this is what was treated 

14 as an activity hazard analysis form for this job 

15 under this contract? 

16 A. No, I can't; but if it was, it's totally 

17 inadequate. 

18 Q. The inadequacy of the·form do you 

19 fault my client for the form? 

20 A. Well, it's not your form; but it could 

21 be that the general contractor was expecting the 

22 subc'ontractor to conduct their own what I call job 

23 hazard analysis, but you are quite right. It would 

24 be the general contractor's responsibility to see 

25 that it is done. 
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l Q. If you 

2 A. And this -- the general contractor would 

3 be able to see by looking at this that it wasn't 

4 done. 

5 Q. If you'd hang on to the form for a 

6 minute. Do you see where the form indicates that 

7 representatives of my client -- and I'll represent 

8 to you representat~ves of the general contractor 

9 went over safety requirements? 

10 A. Yes. 

11 Q. And material storage? 

12 A. Okay. 

13 Q. And installation instructions? 

14 A. Okay. This 'isn't an analysis of 

15 anything. This is a reportinq form or a note. An 

16 analysis of hazards is somethinq far different and 

17 far beyond this form; so no·matter whose 
. . 

18 responsibility, if this is what they were doing to 

19 analyze hazards, it is totally unacceptable. 

20 Q. Mr. Burg, I noted when I went through 

21 the materials that you were provided that you have 

22 some· photographs. One of the questions I asked you 

23 earlier was whether you had any weldinq experience. 

24 A. 

25 Q. 

You never asked me that question before. 

Let me ask it now. Do you have any 
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1 welding experience? 

2 A. Yes. 

3 Q. What is your welding experience? 

4 A. I teach welding safety, and it's part of 

5 that experience. on many occasions I've actually 

6 done welding. 

7 Q. Okay. This is one of the photographs 

8 you were given. They are duplicate photographs, two 

9 on the page. I am looking at the bottom page. 1 Are 

10 you able to tell me whether that's a photograph of a 

11 weld on that steel member? 

12 A. It doesn't look like a weld. 

13 Q. Why doesn't it look like a weld? 

14 A. Because a weld is more sturdy than 

15 that. It's more -- more of the material is involved 

16 in a weld to secure it to another member. You 

17 actually have to have molecular interaction between 

18 the materials to secure it, and this looks more like 

19 a burn than a weld. 

20 Q. Are you a metallurgist? 

21 A. No. 

22 Q. Are you saying that that is not a weld? 

23 A. Well, I don't know. Welding equipment 

24 certainly could have made this mark. In fact, the 

25 mark looks like it is something that would be made by 
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1 welding equipment; but I would say my experience is 

2 that a weld would be more significant than this. 

3 Q. Well, a weld is qoinq to look as 

4 significant as the welder made it, isn't it? 

5 A. Well, that's true. 

6 Q. Are you saying that that is not the 

7 remnants of a tack weld? 

a A. No. It could be. It would be a very 

9 small tack weld. 

10 MR. NORRIS: Okay. For the record, the 

11 picture he's looking at, Blair 

12 MR. SMIRCINA: I know the picture. It's 

13 

14 

15 

16 

17 

18 

19 

20 

21 

fine. 

MR. NORRIS: I just want the record to 

be clear. It should have a deposition 

exhibit. I think it·was Brock Deposition 

Exhibit -- Why don't we do this. Let's make 

this Burg Deposition Exhibit 1. 

(Marked by the court reporter as Burg 

Deposition Exhibit No. 1.) 

22 BY MR. NORRIS: 

23 Q. Mr. Burg, I'm happy to tell you that I'm 

24 almost finished. Your interrogatory answer states in 

25 part on a couple of occasions that certain actions on 
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1 the part of my c~ient or omissions not only violated 

2 applicable OSHA standards, which you've told me 

3 about. Are there any OSHA standards you are going to 

4 rely on other than the ones we discussed today? 

5 A. No. 

6 Q. Okay. Your answer in several places 

7 says, After referring to applicable OSHA standards, 

8 the following -- and those set forth in the 

9 government safety manuals pertinent to structu~al 

10 steel erection. 

11 Now, we've addressed the Army Corps 

12 Safety Manual? 

13 A. Right. 

14 Q. The Section 03, which I think you 

15 conceded didn't-really apply to this particular steel 

16 member? 

17 A. True. 

18 Q. Is there some other safety manual that 

19 this answer is referring to that I haven't asked you 

20 about? 

21 A. No. 

22 a Q. Should your answer then be amended to 

23 delete the reference to government safety manuals? 

24 A. Well, I'm sure that the government 

25 safety manual has standards that are similar to the 
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l ones in Subpart c, general requirements for safety 

2 and requirements for conducting inspections of work 

3 places by competent persons; and so I would not want 

90 

4 to eliminate that reference for those reasons; cut it 

5 is true what you said that that specific reference is 

6 one that I'm not going to be relying on. 

7 Q. All right. All right. Should my client 

8 have had that girt in place in such a way that it 

9 would have been impossible to dislodge it with;the 

10 boom being operated by Mr. Shepherd? 

1l A. No. No one is expected to do that. 

12 Q. Okay. So I guess you are agreeing with 

13 me that my client doesn't have to ensure the absolute 

14 safety of Mr. Shepherd in every situation? 

15 A. I agree with that. 

16 Q. Okay. So aren't you and I, I guess, 

17 arguing about at what point did the boom truck 

18 exceed, if it did, reasonable measures to secure that 

19 girt? Isn't that really the issue? 

20 A. Well, I think we are talking about 

21 standard of care as you well know and what could be 

22 reas~nably anticipated as a hazard on the part of the 

2 3 . employer; and I'm only here the only reason I'm 

24 here is because I believe that this hazard is 

25 recognized in the industry, that it could be 
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1 reasonably anticipated by your client, and that had 

2 they exercised diligence -- and, of course, this 

3 would be the focus. If I was in your client's 

4 industry, the most important thing -- there would be 

5 two things. People don't fall from the structure. 

6 The structure doesn't fall down and hit the people. 

7 There would be nothing more important than that. 

91 

s Has this. kind of accident happened again 

9 and again? Yes. Are they aware of it? Yes. 1 Did 

10 they not do everything that they should have done to 

11 protect this man from being maimed? No. That's why 

12 I'm here. I think that can be proved. 

13 Q. I'm goinq to try and ask my question 

14 aqain. It is the point -- how much of a Let me 

15 ask it this way. What's now been marked as Burg 

16 Exhibit 1 you said, I believe, may in fact be 

17 evidence of a tack weld? 

A. Yes, it's possible. 

19 Q. Okay. I'm not asking you to surmise 

20 when it got there. 

21 A. Okay. 

22 Q. Okay. Do you have an opinion if that 

23 tack weld was in place on this girt before it was 

24 dislodged was sufficient for OSHA standards? 

25 A. No, I don't know that. It would have 
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1 been safer. 

2 Q. I'm not sure I understand your answer. 

3 A. I don't know whether that tack weld was 

4 sufficient to secure that qirt to meet OSHA 

5 requirements. There's no way for me to know that. I 

6 do know that it's better than nothinq. It would be 

7 safer if it was there than if it wasn't. 

8 Q. "That's the question. I mean, that's the 

9 $64,000 question. I'~ trying to qet an answe~from 

10 you if I can. 

11 A. Yeah. 

12 Q. Do you have an opinion about how much of 

13 a weld would have met OSHA standards in this 

14 situation? Dimension? Size? Any quantifiable 

15 definition of what would have been a suitable weld? 

16 A. Only a structural enqineer can answer 

17 that question. 

18 MR. NORRIS: Okay. That's all I have of 

19 Mr. Burg. 

20 

21 EXAMINATION BY MS. SPENCE: 

22 Q. All riqht. I've got a few. I'm Fay 

23 _Spence, and I represent Meredith, the general 

24 contractor. I want to ask you a few questions. The 

25 same ground rules apply. If I don't make sense, tell 
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1 me. It sure wouldn't be the first time someone told 

2 me that. 

3 Did I understand one of the reasons that 

4 you chose this case was you saw it as an opportunity 

5 to make a difference, to change the way things are 

6 done? 

7 A. Yes. 

8 Q. So a lot of your work deals with 

9 focusing on what safety rules should be? 

10 A. I agree. 

11 Q. Not just on what they are? 

12 A. All safety rules are minimum 

13 requirements, ana employers are expected to go beyond 

14 them to get safety. 

15 Q. Okay. So you focus on the utmost that 

16 can be done? -rhat's important to you? 

17 A. .Yes, to prevent serious injury and 

18 death. 

19 Q. Okay. I believe you indicated earlier 

20 :that familiarity with the Army corps of Engineering 

21 manual regulations was not your forte. Is that fair? 

22 A. I wouldn't say that at all. ·I know of, 

23 I think, four or five courses that I have 

24 specifically developed and delivered to the Army 

25 Corps of Engineers; and part of these courses are not 
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1 only using OSHA regs, but also using their own safety 

2 manuals. It's been quite some time since I did the 

3 last one, so I don't really recall all of the 

4 specifics. I don't have the same kind of general 

5 knowledge about everything that's in the manual that 

6 I do -- in their manual than I do about the OSHA 

7 requirements, which I use all the time. 

8 Q. Okay. Are you relying on any provisions 

9 of the Army Corps of Engineering manual regula{ion·s 

10 to state that the general contractor did not comply 

11 with safety regulations? 

12 A. Well, I've got to be careful how I 

13 answer that question because even though I know OSHA 

14 takes precedent over a Corps of Engineer manual and 

15 even though I know OSHA specifically in ~926.1616 

16 holds the general or the prime contractor responsible 

17 for the overall safety program on the project, I do 

1S recall a section in the Corps's manual that was 

19 similar to that requiring, I believe, general 

20 contractors or prime contractors to have some safety 

21 and health responsibility; but I didn't bring it with 

22 me. -~I don't recall it specifically, so I just have 

23 to leave that door open right now. 

24 Q. So you are not specifically relying on 

25 that code section? 
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~ A. I don't have to. The OSHA regulations 

2 are the law, and they take precedence over the Corps .. 

3 Q. So you are not relying on the Corps 

4 manual? 

5 A. ~hat's correct at this time. 

6 Q. Okay. What OSHA regulations do you 

7 contend that the general contractor violated? 

8 A. ~he OSHA act, of course,. that we spoke 

9 to earlier. Section SA-l, and then there's so~e more 

10 under Subsection c. Well, first of all, under 

11 Subsection B 1926.16, rules of construction. Of 

12 course, I'm sure you are aware of this. In the last 

13 line of that paragraph it says, In no case shall the 

14 prime contractor be relieved of overall 

~5 responsibility for compliance with the requirements 

16 of this part for all work to be performed under the 

17 contract; and that, of course, I think is quite 

18 clear; and, also, it forces the general contractor 

19 who is in the best position to coordinate all the 

20 subcontractor activities and to communicate the 

21 safety rules, the safety programs to all parties. 

22 ~here is really no one else in a 

23 position to do that besides the general contractor 

24 and the prime contractor; and that, of course, is why 

25 the law holds them to that. I always like to tell 
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1 people it's like a symphony. You know, you've got 

2 oboes and strings and all kinds of different 

3 instruments; but somebody has qot to make them play 

4 in harmony so that they make beautiful music 

5 together, and the same thing is the case on the 

6 construction site. You've got steel erectors and 

7 precast concrete and laborers and electricians, and 

8 somebody has got to be there making sure they all 

9 work together and_ follow a consistent safety p·~ogram 

10 and plan. That is the job of the general 

11 contractor. Not just because I say so, but because 

12 the law requires it. 

13 Q. So the general contractor has overall 

14 responsibility for compliance? 

15 A. Coordination, communication, planning, 

16 staging, enforcing. All that stuff. 

96 

17 Q. Are there any other OSHA violations that 

18 you are relying on? 

19 A. Yeah. I would cite the same one we 

20 mentioned earlier. 20 -- this is under general 

21 safety and health provisions. These apply to 

22 everybody in construction. 20B-1. It shall be the 

23 responsibility of the employer to initiate and 

24 maintain whatever programs are necessary to comply 

25 with this part, and then 20B-2. such programs shall 

.· 
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l provide for frequent and regular inspections of the 

2 job sites, materials, and equipment to be made by 

3 competent persons designated by the employers. 

Q. Okay. Let me ask you this. Are you 

5 saying that the general contractor did not initiate 

6 any programs for safety compliance? 

7 A. No, I'm not saying that at all. I'm 

8 saying that they have to do whatever is neces~ary to 

9 make the workplace free from recognized hazard~. The 

lO issues in this case are well recognized in the 

ll industry; and, obviously, the inspections and the 

l2 competent persons were not adequate to prevent this 

l3 accident from occurring. 

l4 Q. Are you saying that Dennis Cullen, the 

lS quality control inspector, was not competent? 

l6 A. No, I'm not saying that. 

l7 Q. And you are aware that the general 

lS contractor had daily inspections of the job sites? 

l9 A. Yes. 

20 Q. Are you saying basically then that 

2l because this accident happened, the inspections 

2 2 were'il' t adequate? 

23 A. No. I've gone beyond that. I'm saying 

24 that this is a recognized hazard. This is something 

25 that would be a great concern to the general 
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1 contractor, and I would say in particular the one 

2 that I would hold you most· accountable to or your 

3 client most accountable to is coordination activity, 

4 having -- we've got two separate subcontractors. 

5 They are interacting with each other. One is 

6 bringing the dry wall. The other one is doing the 

7 steel erection, and then there's all that testimony 

8 about time is money and production. How important it 
' . 

9 is, and we can't waist time. 
; 

10 When you go through the depositions, 

11 there's a lot of testimony like that. Really, 

12 safety, as you know, should be a paramount importance 

13 on the job, and these -~ the interest of production 

14 really needs to be weighed against the requirements 

15 of the safety program; and these requirements are 

16 that when you have people bringing in material 

17 handling equipment and you have structural members 

18 that could be dislodged, then you have to take 

19 appropriate action to make sure that that accident 

20 cannot happen. 

21 Q. Are you aware that the general 

22 contractor had directed the dry wall contractor to 

23 .have the material off-loaded at a different location? 

24 A. There is some testimony to that, 

25 conflicting testimony, in the record. You know, I 
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l guess if you did -- if that is the -- if I 

2 hypothetically say that that's the case, then the 

3 problem would be supervision. It's still the 

4 responsibility not only to determine where the proper 

5 location is for the material, but also to make sure 

6 that that is where the material actually is delivered 

7 because if you don't do that, then you are not having 

8 a safety program. You are not enforcing the rules. 

9 Q. So is it your testimony that the ~eneral 

10 should have stood there the whole time the material 

ll was being delivered to make sure that he didn't move 

12 to another site? 

13 A. Well, you know, the only excuse for 

14 having materials delivered to the wrong place would 

15 be some kind of misconduct on someone's part. I 

16 mean, people will not randomly deliver materials. 

17 Mr. Shepherd knows that if he delivers the materials 

18 to the wrong place, he'll either get in some kind of 

19 trouble or he'll have to go and do more work to move 

20 them to another location; so his intent is to deliver 

21 those materials to the right place; so if there is 

22 som~ confusion about that between the parties, that 

23 _would be the responsibility of the general contractor 

24 to make certain that there is no confusion. 

25 Q. Do you agree that the person who 

RONALD GRAHAM AND. ASSOCIATES,. INC. 
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l instructed Mr. Shepherd where to off-load was the 

2 subcontractor's employee Wenger Tile? 

3 A. That's not my understanding. Xy 

4 understanding is that Mr. Hewitt claims that he spoke 

5 to the general foreman -- I forgot his name 

6 offhand -- for your company, for Meredith in 

7 determining where the materials were going to be 

8 located. Bosley. 

9. Q. If you are mistaken in that 

10 understanding, would it be the general's fault if the 

ll subcontractor gave Mr. Shepherd improper instructions 

12 that directly contradicted the general contractor's 

13 instructions? 

14 A. I don't think it would let the general 

15 contractor completely off the hook, but it certainly 

16 would be an issue in this case as far as 

17 responsibility between the parties. 

18 Q. Why wouldn't it let the general 

19 completely off the hook? 

20 A. Because the general is supposed to be 

21 overseeing the entire project and making sure ·that 

22 there are safeguards and checks so that mistakes like 

23 this can't happen because peoples' lives are 

24 involved. 

25 Q. I'm asking what amount of oversight is 
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l the general required to supply? 

2 A. The standard says as much as necessary. 

3 Q. Are you saying then that he should have 

4 stood there the whole time to make sure that 

S Mr. Shepherd didn't move and deliver elsewhere? 

6 A. Perhaps. 

7 Q. Perhaps? 

a A. Perhaps. If there are subcontractors on 

9 the job of my clients that I represent that we;feel 

10 insecure about that they are not going to be 

11 following every safety rule, not going to be doing 

12 what we expect, then we stand right there until we 

13 are sure; and when we find a violation, we throw them 

14 off of our site. 

15 Q. Have you come across anything in the 

16 material that would give you reason to say that the 

17 general contractor. should have known that Wenger Tile 

18 wouldn't follow the general contractor's directions? 

19 A •. There is testimony on the part of the 

20 plaintiff that Mr. Bosley had spoke to him on, I 

21 think, two occasions that he was there right at the 

22 time~ that the materials were being placed; so now 

23 every bit of evidence that I am aware of indicates 

24 that the general contractor was fully aware of what 

25 was going on there; plus it's pretty hard to miss 
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1 this truck crane on the job site. It's got a very 

2 prominent presence. 

3 Q. Are you aware of where the general 

4 contractor's office trailer was in location to the 

5 site? 

6 A. I don't know what that would have to do 

7 with the case. 

8 Q. Are you aware of it? 

9 A. No. I don't know. 
j 

10 Q. How familiar are you with top secret 

11 military building areas? 

12 A. Well, I don't have a top secret 

13 clearance myself; but many OSHA people had to have 

14 top secret clearance to do inspections of various 

15 military facilities. I did work closely with 

16 government agencies that require top secret 

17 clearance, so I know something about it I guess is 

18 the best answer. The Department of Energy requires a 

19 top secret clearance. 

20 Q. Have you ever personally inspected a job 

21 site that was classified as top secret? 

22 ~ A. No, because I don't have proper 

23 clearance. 

24 Q. Is it possible for Mr. Shepherd's boom 

25 crane, which was capable of carrying and off-loading 
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1 2,000 pounds of material, to knock a girt loose that 

2 was welded? 

3 A. Yes. 

4 Q. Do you consider it a mistake for a boom 

5 crane operator to hit a structural steel girt? 

6 A. No. 

7 Q. You don't consider that a mistake? 

8 A. No. 

9 Q. Is it proper operation of the era~~? 

10 A. Well, I'd say -- and I've talked to many 

11 boom truck operators over the years that it's a 

12 fairly common occurrence. They are asked to load 

13 materials in these very confined areas; and so, 

14 therefore, you know, touching or hitting a structural 

15 member is something that occurs. It's something that 

16 we would want -- we as safety personnel and 

17 professionals would like to never occur. We'd like 

18 there always to be plenty of room. We'd like to 

19 avoid hitting any structural· members, but to call it 

20 a mistake when it's something that's anticipated 

21 would be wrong. 

22 Q. Well, you said that the risk of 

23 structural steel falling on a job site is anticipated 

24 also. Are you saying that if it can be anticipated, 

25 it's not wrong when it happens? 
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1 A. If .it's secured properly, if it's bumped 

2 by a piece of equipment, it won't fall and injure a 

3 worker. We spent a lot of time in this case talkinq 

4 about what is adequately se~ured. That would be my 

5 preferred definition. 

6 Q. So in your opinion if the crane can 

7 knock it loose, it's not adequately secured? 

8 A. Well, I didn't say that. I said 
.. 

9 bumped. Obviously, there's some cranes that are 

10 designed for knocking things down. If it's bumped 

11 inadvertently, it shouldn't come down. 

12 Q. Do you have any personal knowledge of 

13 the degree of force that was applied by the crane to 

14 this girt? 

15 A. No. 

16 Q. Would the amount of force have some 

17 bearing on your opinion as to whether the crane 

18 operator operated properly? 

19 A. Yes. 

20 Q. Okay. How much clearance wo.uld you 

21 consider proper clearance for delivering a load? 

22 A. I'm not an operator of equipment, so 

23 .it's very hard form~ to answer that question. I 

24 don't have much guidance on that either, but I 

25 personally would like to see a foot of clearance. 
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1 Q. How many crane operators that you have 

2 spoken to or reviewed did you feel had the skill and· 

3 expertise to deliver with only three inches of 

4 clearance? 

5 A. I think most crane operators would tell 

6 you they could do that quite easily. I'm just 

7 talking -- When I say twelve inches, that's my 

8 perspective not being a crane operator. Just from a 
' . 

9 safety prospective because we want a three-to-one 

10 safety factor or four-to-one safety factor or six-to-

11 one safety factor; but if you talk to the people 

12 actually doing the work, they'll tell you three 

13 inches is way large enough. 

14 Q. Has that been your experience that it's 

15 way large enough when you've investigated accidents? 

16 A. Well, I actually don't know of that many 

17 accidents that have been caused by these 

18 circumstances. Normally, we call it a near miss more 

19 than an accident because we want it reported. If the 

20 equipment operators hit anything, we want to know 

21 about it; and we'll get them reported, but we only 

22 let ~hem operate where the structural steel is fully 

23 secured so if they hit it, we want to know about it; 

24 but nobody gets hurt. This is unusual from that 

25 perspective. 
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1 Q. How·often do equipment operators hit 

2 something if you want to know about it? 

3 A. I have asked them, and they said they do 

4 it out of a hundred times maybe twenty out of a 

5 hundred times they would hit something, so that's 

6 twenty percent of the time they'll hit something. 

7 Q. Are you aware that the steel girts had 

8 brackets not just that they were sitting on, but 

9 there were brackets above that they were actuaiiy 

10 fitted into? 

11 A. I don't recall that. 

12 Q. Okay. Are you aware of how much effort 

13 it would take to line up the girt even to change the 

14 alignment by 16th of an inch after it was placed in 

15 the brackets? 

16 A. It would take considerable force to move 

17 the girt. 

18 Q. Does the job hazard analysis guarantee 

19 that no one is going to get hurt? 

20 A. Of course not. 

21 Q. Okay. other than SA-l and 1926.16A and 

22 1926~20-Bl and 2, are there any other OSHA standards 

23 that you contend the general contractor violated? 

24 A. 

25 

None that I know of. 

MS. SPENCE: I don't have any other 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

questions. 

MR. SMIRCINA: Mr. Burg, you have the 

right to read and review the transcript of your 

testimony here today. I promise you we are 

going to get a copy and send it to you. The 

lady is under a duty to report it accurately. 

I think she will, so you can -- Do you want·to 

read it? 

'rHE WI'rNESS: 

right to read. 

;"· 
Yes, I always reserve the 

MR. SMIRCINA: Good enough. 

(The deposition concluded at 12:40 p.m.) 

-----ooo-----

16 I have read the foregoing deposition, and the 

17 same is true and correct. 

18 

19 

20 

21 

22 

23 

24 

25 

Deponent 

------ooo-----
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1 C E R T I F I C A T E 

2 

3 COMMONWEALTH OF VIRGINIA 

4 CITY OF NORFOLK, to-wit: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, Angela 0. Epps, court reporter, a notary 

public for the Commonwealth of Virginia at Large, · 

certify that the foregoing deposition of Frank Burg 

was duly sworn to before me and taken by me ai the 

time and place and for the purpose in the caption 

mentioned. 

I further certify that I am not a relative or 

employee or attorney or counsel of any of the 

parties, or a relative or ~mployee of such attorney 

or counsel, or financially interested in the action. 

Given under my hand this ~+~ay of May, 2000. 

My commission expires May 31, 2003. 

, -

-----ooo-----

l_ 
Notary Public 
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VIRGTI'iiA: 

IN TiiE CIRCUIT COURT OF rnE CITY OF VIRGOOA BEACH 

:MICHAEL A. SHEPHERD, 

Plaintiff, 

V. 

W.B. MEREDITH, ll, INC. 
and 

AT LAW NO. CL982952 

ATLANTIC WELDING & FABRICATING, INC., 

Defendants. 

RESPONSES TO REQUEST FOR ADMISSIONS 

1. That the Girt was not a solid web structural member. 

RESPONSE: Admitted. 

2. That the plans and specifications for the Project did not require the securing of the Girt 

to the structure of which it was a part by means of bolts. 

RESPONSE: Admitted 

.. 
~. That at the time the Plaintiff dislodged the Girt it had not been and was not being 

"finally placed" by Atlantic. 

RESPONSE: Admitted that at the time the Girt was dislodged, it had not been 
.. finally placed" by Atlantic. 

4. That Section 27.E.03 of the Department of the Army Safety and Health Requirements, 

Manual No. 385-1-1, dated October 1, 1992 fSafety Manual") did not apply to the Girt on or about 

November 14, 1996. 

RESPONSE: Admitted 
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5 . That the Girt was not an open web steel joist. 

RESPONSE: Admitted. 

6. That the Girt was being placed on clips, brackets or angles which were pennanently 

welded to supporting columns. 

RESPONSE: Admitted. The girt was placed upon a piece of angle iron, eight 
inches wide by three inches deep. This angle iron was a piece of flat, 
narrow, L-shaped steel, bent at a ninety degree angle, welded to the 
vertical support columns, with a flat surface of three inches by eight 
inches of steel extending out from the column upon which the girt 
was placed. 

~ 7. That Section 27.E.04 of the Safety Manual did not apply to the Girt on or about 

i November 14, 1996. 
~ 

~ RESPONSE: Admitted. 
!( 

e z 

~ 
u 
II. 

~ 
i 

~ 
01 
Ill 

5 
~ 

8. That no provision of the Federal OSHA requirements in effect on November 14, 1996 

specifically required the Girt to be temporarily secured in place prior to final welding. 

RESPONSE: Denied. The general duty clause of OSHA required, in the opinion 
of Mr. Frank Burg, plaintiffs expert, that the girt be temporarily 
secured in place prior to final welding, if, among other things, any 
employee at the jobsite could or would be endangered by leaving the 
girt unsecured prior to final welding. 

9. That no provision of the State VOSHA requirements in effect on November 14, 1996 

specifically required the Girt to be temporarily secured in place prior to final welding. 

RESPONSE: Denied. The general duty clause of OS~ as adopted in Virginia as 
VOSHA, required that the girt be temporarily secured in place prior 
to final welding, if, among other things, any employee at the jobsite 
could or would be endangered by leaving the girt unsecured prior to 
final welding. 
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10. That no provision of either the Federal OSHA or the State VOS:HA requirements in 

effect on November 14, 1996 specifically required the Gin to be temporarily secured in place with 

the use of a hoist or safety harness prior to final welding. 

RESPONSE: Denied See Answers to numbers 8 and 9 in this Request for 
Admissions. 

11. That no provision of either the Federal OSHA or the State VOSHA requirements in 

effect on November 14, 1996 specifically required the Girt to be temporarily secured in pla~e with 

a temporary tack or spot weld prior to final welding. 

RESPONSE: Denied. See Answers to numbers 8 and 9 in this request for 
admissions. 

12. That no provision of either the Federal OSHA or the State VOSHA requirements in 

effect on November 14, 1996 specifically required the Girt to be temporarily secured in place with 

temporary bolts or braces prior to final welding. 

RESPONSE: Denied See answers to numbers 8 and 9 in this request for 

admissions. 

13. That the plans and specifications for the Project did not require the Girt to be 

temporarily secured in place prior to final welding. 

RESPONSE: Admitted 

14. That Atlantic had no contractual requirement to rope off or cordon the area around 

which it was performing work on the Project. 

RESPONSE: Admitted. 
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15. That Atlantic did not have contractual responsibility for the location, manner or 

coordination of the delivery of materials to be used on the Project 

RESPONSE: Admitted as to the location, manner or coordination of the delivery 
of materials to Wenger Tile from Tidewater Interior Products on 
November 14, 1996. 

16. That Atlantic did not have contractual responsibility for the location, manner or 

coordination of the delivery of the materials which the Plaintiff was delivering to the Project at the 

time of his accident. 

RESPONSE: Admitted. See answer to number 15 above. 

17. That the American Institute of Steel Construction, Inc. ('~AISC") set standards for the 

erection of steel for buildings and bridges which were in effect on or about November 14, 1996 

'< ("Standards"). 
~ z 

~ 
u 
~ 

j 
l: 

1 
Cl 

~ 
~ 

RESPONSE: Denied. Those "standards" are nothing other than industry guidelines 
without force of law or administrative regulation, for steel erection 
which have nothing to do with the safety requirements of OSHA 
which govern the behavior and work of all employers in the United 
States. 

18. That the portion of the Standards attached hereto and labeled Exhibit "A," set forth 

applicable industry standards for the erection of the Girt on or about November 14, 1996. 

RESPONSE: Denied See answer to number 17 above. 

19. That Atlantic met or exceeded applicable AISC standards for the erection of the Girt 

on or about November 14, 1996. 

RESPONSE: Denied. See answer to number 17 above. 

-4- ... 
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20. That Atlantic met or exceeded applicable industry standards in the Commonwealth of 

Virginia for the erection of the Girt on or about November 14, 1996. 

RESPONSE: Denied. See Answer to number 17 above. 

21. That Atlantic met or exceeded applicable industry standards in Hampton Roads, 

Virginia for the erection of the Girt on or about November 14, 1996. 

RESPONSE: 

Blair E. Smircina, p.q. 
VSB#: 23499 
KALFUS & NACHMAN, P. C. 

Denied. See Answer to number 17 above. 

By: _0&_;_CHAE.L.;. :;......,.._·L_@_·_SHEP_:HE_ .... _RD_' __ 

Of Counsel 

870 N. Military Highway, Suite 300 
P. 0. Box 12889 
Norfolk, VA 23541-0889 
(757)461-4900 

CERTIFICATE OF SERVICE 

I hereby certify that a ~e copy of the foregoing pleading was sent via facsimile and mailed 
to all counsel of record this Jl.+'\.. day of June, 2000. 

- ~·~ 
Blair E. Smircina 
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COPY 
l VIRGINIA~ CIRCUIT COURT OF TEE CITY Of VIRGINIA BEACH 

2 

3 

4 

5 

6 

7 

6 

9 

lO 

ll 

12 

l3 

14 

15 

l6 

li 

18 

l9 

20 

2l 

22 

23 

24 

25 

MICHAEL A. SHEPKS~, 
Plaintiff, 

v 

W. B. MBREDIT£, II, INC., 
et al., 

Defendants. 

) 
) 
) 
) 
) ,. 
) 
) 

AT LAW 

CL96-2952 

De bene esse deposition of Gregory E. Slater, 

taken before Nancy a. Butler, court reporter, a 

Notary Public for the State of Virginia at Large, 

pursuant to notice, at the offices of Norris and 

St. Clair, Suite 230, 440 Viking Drive, Virginia Beach, 

Virginia, at 3:30p.m., June 16, 2000, to be read in 

the trial of the above-entitled cause. 

-----ooo-·---

APPEARANCES: Kalfus and Nachman (Mr. Blair E. 
Smircina), attorneys for the 
plaintiff. 

Robey, Spence and Drash (Ms. Faye 
F. Spence), attorneys for 
defendants Meredith and Bosley. 

Norris and St. Clair (Mr. Johns. 
Norris, Jr.), attorneys for 
defendants Atlaneic and Godfrey. 

RONALD GRAHAM AND ASSOCIATES, INC. 
Virginia Beach, Virginia 

Phone (757) 490-llOO 
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2 

3 W!TN~SS 

4 Slater, G. E. 

5 

Ei EXHIB!! 

7 Slater l 

e 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

19 

20 

21 

22 

23 

24 

25 

I N D E X 

DIR.ECT CROSS REDIRECT RECROSS 

2 13 

DESCRIPTION PAGE 

Copies of photographs 9 

-----ooo-----

aONALD GRAa~ AND ASSOCIATES, !NC. 
Virginia Beach, Virgin~a 
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1 GREGORY E. SLATBR, called as a witness on 

2 behalf of the defendants, having been first duly 

3 sworn, was examined and testified as follows: 

4 

5 DIRECT EXAMINATION 

6 

7 BY MR. NORRIS: 

8 Q Do you go by Chief Slater or Mr. Slater? 

9 Which is correct? 

10 A Chief Slater. 

ll Q Chief Slater, my name 1s John Norris. 

12 I'm an attorney representing the defendant Atlantic 

13 Welding and Fabricating in a lawsuit which has been 

14 brought by Mr. Shepherd concerning an accident that 

15 happened at the Dam Neck Base back in November of 

la 1996. I'm going to ask you some questions about that 

17 evene. If you don'e understand any of my questions, 

18 tell me and I'll try and rephrase them for you. If you 

19 need to take a break at any time, tell me and we can 

20 take a break. Please remember eo vocalize your 

21 answers, because your transcript may well be read to a 

22 judge or a jury if this matter goes to trial. All 

23 right, sir? 

24 A 

25 Q 

Yes, sir. 

Begin by telling me your full name, sir. 

RONP~D GRAF~ ~~D ASSOCIATES, !NC. 
Virginia Beach, Virginia 

Phone (757) 490-1100 
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2 

3 

4 

5 

6 

7 

6 

9 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

G. E. Slater - Direct 

My full name is Gregory E. Slater. 

And h. ow are you employed? 

I'm employed in the u. s. Navy. 

And what is your rank? 

E7, chief pecty officer. 

And how long have you been in the Na~J? 

Seventeen years. 

Where are you currently stationed? 

Currently stationed at CI-NCLANT Fleet 

~a Det. Combat Camera. 

11 Q And what is your job function with the 

12 Navy at the present time? 

A I'm a diver photographer. 

14 Q And what was your function with the Navy 

15 in November of 1996? 

16 A I was a photographer for Naval Special 

17 Warfare Development Group. 

18 Q What were your duties as a photographer 

19 with the special warfare group back in 1996? 

20 A General duties were documentation of 

21 tactics, techniques, and things of that nature to do 

22 with the Naval Special Warfare community or the SEAL 

23 community. A lot of documentation of projects, 

24 equipment, tactics, and things like that. 

25 Q Where are you physically based at che 

RONALD GRAF-AM AND ASSOCIATES, INC. 
Virginia Beach, Virginia 

Phone (757) ~90-llOO 
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1 present time? 

2 

3 

A 

Q 

G. E. Slater 4 Direcc 

At the Naval Station Norfolk. 

Now, Chief Slater, do you have any plans 

4 that will take you out of the a~ea on the 19th of July 

5 of this year? 

6 A Yes. I'm leaving this Sunday for a 

7 deployment to the Mediterranean on the USS Grasp. 

8 Q And this Sunday will ce the •• I guess 

9 the 18th of June; is that correct? 

10 A Yes. Sorry. Yes. 

ll Q When will you plan on returning from that 

12 deployment? 

13 A The end of September. Approximately the 

14 26th from what I understand. 

15 Q 

16 Mediterranean 

17 

19 

19 

20 

A 

0 

A 

0 

So in July of 2000 you will be in the 

That's correct. 

-· on duty. 

That's correct. 

Now, where was your base of operations 

21 in November of '96? 

22 

23 

A 

Q 

That was located on the Dam Neck Base. 

Okay. Now, do you remember on November 

24 the 14th of 1996 being called to a particular incident 

25 in your capacity as a photographer? 
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G. E. Slater • Direct 

l A Yes, sir, ! do. 

2 Q Do you remember where you were when you 

3 received that call? 

A To the bes: of my knowledge in my photo 

5 lab -- my work space at the cime. 

6 Q 

7 A 

a compound 

9 compound. 

10 Q 

And where was that located? 

That's in Building 310, which is in the 

the Naval Special Warfare Development Group 

And how far was that in terms of either 

ll distance or time to the incident that you were called 

12 eo? 

13 

14 

A 

Q 

A two-minute walk. 

Okay. Do you remember the approximate 

lS ·time of day you got the call? 

lG A To the best of my knowledge after lunch. 

17 Early afternoon I believe. 

19 Q All right. And when you got the call, 

19 did you proceed immediately to the site? 

20 A Yes, sir. 

21 Q Where was the site? 

22 A !he eite was located approximately in the 

23 center of the Naval Special Warfare Development Group 

24 compound. A new construction -- a new building 

25 actually being erected there about the middle of the 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

G. E. Slater - Direct 

compound. 

Q All righ~. Now -- so did you arrive a 

couple of minutes after the call? 

A Yes, sir. 

Q And what were you called to do there? 

A To shoot still images of an accident 

scene. 

Q And is that another way of saying to take 

some pictures? 

A Right. Yes. Take some still pictures. 

Right. Yes. Sorry. 
. 

Q Do you remember what the scene was like 

when you first arrived? 

A Yeah. As I recall there were some 

medical folks attending to a gentleman which had been 

injured, fire truck, ambulance, a fork truck -- you 

know -- basically in the area there. 

Q By fork truck would you mean a boom type 

truck? 

A Right. Yeah. The boom truck. Right. 

Q Okay. Did you have -- was anything told 

to you or did you have some understanding of how this 

man was injured? 

A Yeah. I had a pretty good idea once I 

got there you know -- what had happened and then --
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G. E. Slater - Direcc 

1 I don't exactly recall who may have said. It may have 

2 ~een the guy in charge of security there. Whoever 

3 called me over and informed me just said, Yeah -- you 

4 know. Here's what happened. !he guy got injured by 

5 that piece of steel coming down and there he is --

6 obviously he doesn't have to say that, because I can 

7 see him -- and we'd like to you to document the scene; 

a and that's normally -- I mean at that point in my 

9 career -- you know -- I had probably -- What? --

10 fifteen years of service and I'd done this quite a bit 

11 so they depending on who it is, they'll usually 

12 just turn you loose -- you know -- and I can tell what 

13 needs to be shot and just go to work. 

14 Q Okay. How soon after you arrived did 

15 you begin taking pictures? 

16 A I'd say within a few minutes the best ! 

17 recall. 

18 Q All right. When you started taking 

19 pictures was the injured man still present? 

20 A I believe so. 

21 Q Okay. 

22 A I believe so. 

23 Q Do you know if you took any pictures of 

24 the injured man? 

25 A No, ! didn't. No, ! didn't; and I 
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G. E~ Slate: ~ Direct 

1 p=obably got the background or I should say I knew 

2 cha~ the ~~y was a civilian civilian involvemen~ 

3 and, therefore, wouldn't take piccures of him. It 

4 was -- it was Navy grounds which was the common 

5 interest for getting the documentation; but the guy 

6 wasn•c in the Navy, so I probably wouldn't have taken 

7 pictures of him. 

a 

9 

Q 

A 

Okay. How long did you take pictures? 

The best of my recollection I'd say 

10 forty-five minutes to an hour. 

11 Q Okay. Did you ever leave the scene 

12 from the time you arrived and started taking pictures 

13 to the time you finished taking pictures? 

A No, sir. 

15 Q Did you ever come back for che purpose of 

16 taking pictures at that scene after your initial time 

17 there? 

18 A No, sir. Not that I recall. 

19 Q Now, I'm going to show you, Chief Slater, 

20 some reproductions and ask you if you can look through 

21 them and identify them for me. 

22 A 

23 

24 

25 

Okay. 

MR. NO~~IS: Off the record. 

(Discussion off the record.) 

RONALD G~~~M AND ASSOCIATES, !NC. 
V~rginia Beach, Virginia 

Phone (757) 490-1100 

-288-

8 



l 

2 

3 

4 

s 

6 

7 

a 

9 

~0 

ll 

12 

13 

14 

·-· 
15 

16 

17 

l8 

19 

20 

21 

22 

23 

24 

25 

G. E. Slater - Direct 

EY MR. NOR.R!S: 

Q Now, Chief Slater, I've handed you a 

stack of color reproductions of photographs. Can you 

identify those photographs? 

A Those pho~ographs appear to be the 

images or the still pic~ures that ! took that day of 

the accident. 

Q Okay. And do they appear to be all the 

photographs that you took on that day? 

A Yes, sir. 

MR. NORR!S: All right. ! want these 

collectively then marked as Slater Exhibit l. 

MR. SMIRCINA: No objection. 

MR. NORRIS: There appear to be fourteen 

pages of photographs, each of which contain 

three different pictures. So that would be a 

total of forty-two photographs I believe if my 

math is correct. 

(Marked by the court reporter as Slater 

Exhibit Number l . ) 

BY MR. NORRIS: 

Q Chief Slater, on the very first page of 

this exhibit do you see of the three photographs the 

middle photograph? 
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G. E. Slater - Direct 

A Yes, sir. 

Q Do you recognize what that is a 

photograph of? 

A Yes. That's a photograph of the beam 

that fell off the building and struck the truck. 

Q All right. Do you recognize any kind of 

a mark on that beam of any kind? 

A Yeah. I see two blackish sort of dots ·-

marks on the very end of that beam. 

Q All right. And were those marks -- ! 

mean I guess this is an obvious question. Were those 

marks present on the beam when you photographed them 

while you were there? 

A Yes, sir. 

Q During the entire time you were at the 

scene, Chief Slater, did you observe anyone climb up 

onto the boom truck and use any kind of a welding or a 

burning device on the beam? 

A No, sir. 

Q Based on your recollection of the events 

that you saw that day, did anybody get up and alter 

the appearance of that beam while you were there? 

A No, sir. Not that I observed. 

Q Now, do you agree with me that some of 

these photographs show wha~ I would call yellow tape 
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G. E. Slater - Direct ll 

l ~he kind of tape you see when maybe the police tape off 

2 an area of a crime. 

3 A Yes, sir. I agree. Thac looks like 

4 crime scene tape. 

5 Q Are che capes apparent in all of the 

6 photographs you took? 

7 

a 

9 

Q 

A 

No, I don't believe they are. 

Can you explain that? 

Probably due to the fact that I have 

10 free roam and free will of that site to document the 

~1 accident. So ! could have very well 

12 zooming way in -- walked -- you know 

instead of 

gotten over the 

13 tape and walked up closer to get a shot like the middle 

14 shot there of the -- tight shot of the beam. So I 

15 could have very well stepped over that tape or ducked 

16 under it or whatever the case to get the photographs 

l 7 that I. -- you know -- felt: were needed. 

lS Q Okay. And finally, Chief Slater~ it 

19 looks like some of the pictures you took were from an 

20 elevated area -- let's see if I can find an example of 

21 that -- of pictures that are taken looking down on the 

22 boom truck and down on the beam. Do you remember how 

23 you were able to take those pictures? 

24 A Yes, sir. To che best of my knowledge 1 

25 I think I went inside ehe building and shot down on it 
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G. E. Slater - Direct 

1 from the second deck or second floor there. 

2 Q Did you attempt to take any pictures of 

3 the portion of the steel apparatus that the beam had 

4 been on before it fell? Do you understand my question? 

5 

6 on --

7 

8 

A 

Q 

A 

That being the metal that the beam sat 

Yes, sir. 

when it was in place? There's --

12 

9 yeah. There•s a couple of pictures. They are not very 

10 tight or close or close-ups, but there•s one there 

11 that -- I can see that could have been closer, but 

12 it -- you know -- doesn't reveal much. 

13 Q Okay. Am I correct that the pictures of 

14 those metal clips that you took pictures of are taken 

15 looking up at the clips? 

16 

17 

A 

Q 

That's right. Yeah. 

Were you able to take any pictures 

19 looking down on what the top of the clip would have 

19 looked like? 

20 A 

21 Q 

A 

No, sir. I didn't -- ! didn't do that. 

Okay. Is there any reason for that? 

Probably because it was too darned high 22 

23 for me to get up there and there was no means for me to 

24 

25 

climb up or get up so I could get close enough to shoat 

a picture of the thing. 
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G. E. Slater - Direct 13 

Q Okay. 

A And I couldn't zoom in, because I'd still 

be looking at the bottom of it. I'd have to get on the 

same plane as the bracket there and be able to shoot 

you know -- down o~ it. The means just weren't 

available. 

MR. NORRIS: I have no further questions 

of Chief Slater. Answer any of the questions 

the other counsel might have of you, please. 

THE WITNESS: All right, sir. 

CROSS-EX&~INA!ION 

BY MR. SMIRCINA: 

Q Chief, my name's Blair Smircina. I 

represent Michael Shepherd, the party that was injured 

at this scene. 

A Yes~ sir. 

Q Some of the photographs -- let me ask you 

this in addition. Were there any other photographer 

mates on base at the time? 

A Not in that compound. Not -- excuse me. 

Not ln that compound shooting pictures. 

Q All right. Were there any others 

assigned to Dam Neck at the time? 
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G. E. Slate~ - Cross 

l A There may have been, but they wouldn'c 

2 have been accessed into that compound. 

3 Q Okay. You were the only one with 

4 sufficient clearance to do thac? 

5 A That's right, sir. 

6 Q So if any pictures of this site were 

7 made at the Dam Neck Base, you would have made them? I 

8 mean !'m Jusc asking you. Are you absolutely certain 

9 of that? 

14 

10 A Well, first we need to -- you're speaking 

11 too broadly. 

12 Q All right. 

13 A The whole base is -- you drive into Dam 

l4 Neck Base, you're talkir.g about the whole base. Okay? 

15 I'm talking about a compound within the base that's 

16 actually on the base that has a double fence line --

17 very high security area. So I can't answer for the 

18 entire base. I can only answer for that. 

19 Q As to pictures of chis accident scene, 

20 you would have been the only photographer's mate that 

21 would have been allowed access to it? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, sir. 

All right. Is that correcc? 

Yes. 

In November of 1996? 
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G. E. Slater - Cross 15 

J. A Yes. 

2 Q All right. The reason I have a curiosity 

3 is some of these pictures show a very cloudy sky and 

4 some show a very clear sky; and, for example, the 

5 bottom one on Page -- o~ the fourth page --

6 

7 

s 

9 

A 

Q 

A 

a 

Right. 

-- shows a very cloudy sky --

Right. 

-- and the middle one on the fourth page 

10 ahows a very clear sky; and you stated you were only 

11 there forty minutes or so -- say an hour. 

12 A R.ight. 

13 Q Oo you have any independent -- do you 

14 have an independent recollection of doing all this? 

15 A Of shooting at all? 

16 Q Yes. 

17 A Yeah. To the besc of my knowledge I was 

18 the photographer that shot the scene. 

19 

20 

21 

22 

23 

a 
A 

Q 

A 

Q 

24 Dam Neck? 

25 A 

Okay. And all within an hour time frame? 

Right. 

Is that correct? 

v . -es, sJ.r. 

Who tol~ you to come there? Security at 

To che best of my recollection it would 
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G. E. Slater - Cross 

1 have been the security de~artment. 

2 Q All right. And it was the day of the 

3 accident, because when you got there somebody was still 

4 being tended to who had been injured; is that correct? 

5 A Yes, sir. Yes, sir. 

Q Is there any possibility you came back 

7 the r.ext morning? 

8 

9 

10 

11 

12 taken 

A 

Q 

A 

Q 

Not that I recall. 

Not that you recall? 

No, sir. 

Md you have an odd number of pictures 

forty-two. Is that an unusual number of 

13 pictures or do you have any reason why it's 

14 forty-two as opposed to fifty-two or forty-eight or 

15 seventy-two -- which would be a normal roll of film I 

16 would suppose for a 35 millimeter camera. 

17 A Right. And it was a normal roll of film. 

18 Two rolls probably two rolls of thirty-six; but if 

19 I'm finished at you know -- Number 24 on the second 

20 roll, I'm going to rewind the film and take it in and 

21 get it processed. I'm not going to you know --

22 shoot everything three times -- you know -- to finish 

23 the roll out. Professionals normally when they're 

16 

24 

25 

finished, they're finished; and if that means rewinding 

a roll early, they'll rewind that roll early because --
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G. E. Slater - Cross 17 

you know ~- you're juse talking abouc expending more 

paper, more time, and all that. So if you're completed 

with the job midway through the second roll, you're 

going to rewind that second roll and curn it in and 

you ~~ow continue to work from there. 

Q And you are certain that these were the 

only pictures taken by you at the construction site? 

A Yes, sir. 

Q How can you be cer~ain? I'm nee 

challenging you. I just want to know. What is your 

thinking on that? 

A Well, that I was the only photographer 

there. 

Q And you would have been the only 

photographer allowed to be at that particular point. 

A That's right. 

Q All right. And this is part of the 

Navy's security detail when such things happen? Their 

protocol when such things happen? 

A Specific to this command -- that's right. 

That was 

Q Specific to this development -- this 

particular development site. 

A That's right. That's right. That was 

standard operating procedure for us to document any 
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G. E. Slater - Cross 

accidencs or mishaps that occurred there in the 

compound. 

MR. SM!RC!NA: I have nothing further. 

MR. NORRIS: Chief Slater and Lieutenant 

Commander Lansing, the deponent has a right to 

read the transcript of his testimony when it's 

typed up, or he may waive the right to do that. 

Which do you prefer, sir? 

lS 

LT. CDR. LANSING: Well, since the chief 

is going to be deployed, I was going to ask 

could we have the transcript sent care of us and 

then we can get it to him? 

MR. NORRIS: We can do that if that•s 

what you want us to do. 

LT. CDR. !JL~SING: Yes. 

MR. NORRIS: I guess --

MR. SMIRCINA: Commander, we have a 

little time problem here. We have about thirty 

days; and while we can get this done rapidly, 

!'m sure Mr. Norris would like to have this 

available. Is it possible that --

sorry. 

LT. CDR. LANSING: Are you saying -- I'm 

MR. NORRIS: Our t=ial date is July lSth. 

LT. CDR. LANSING: Let me just say what I 
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was referring was for the chief to receive a 

copy of it -- you know. As far as -- as far as 

the waiving of the signing, yeah, ! believe we 

can waive the signing of the deposicion. 

MR. NORR!S: Okay. But you want us to 

send him a copy =or his own purposes. 

LT. CDR. ~SING: Yes. 

MR. NORRIS: O~ay. We'll try .and do 

that. Yes, sir. 

That will conclude the deposition. Can 

you let the record reflect that counsel have 

agreed for me to retain Deposition Exhibit l or 

Exhibit l. 

{The deposition was concluded at 

4:07p.m.) 

-----coo-----
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3 COMMONWEALTH OF V!RGINIA, 

4 CITY OF VIRGINIA EEACE, to wit: 

5 

6 I, Nancy B. Butler, court reporter, a Notary 

7 Public for the Commonwealth of Virginia at Large, 

9 certify thac the fo:egoing de bene esse deposition of 

9 Gregory E. Slater was duly sworn to before me and taken 

lO by me at the time and place and for the purpose in the 

ll caption mentioned. 

12 I fu~ther certify that I am not a relative or 

13 employee or attorney or counsel of any of the parties, 

l4 or a relative or employee of such attorney or counsel, 

15 or financially interested in the action. 

lo Given under my hand this 21st day of June, 2000. 

17 My commission expires April 30, 2002. 
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VIRGINIA: IN THE CIRCUIT COURT cOR THE CITY OF VIRGINIA BEACH 

MICHAEL A. SHE??~RD, 

?!.AINTI ==I 
v. AT LAW NO.: CL98-2952 

W.B. MEREDITH, I!, INC., 
ATLANTIC WELDING & FAEKICAT!NG, INC., 
ROBERT BOSLEY, 
and ?ETER GODFREr, 

DEFENDAN!S. 

MO'll:ON IN LIMINE 

COM£ NOW Defendants, Robert Bosley and W, a. Meredith, II, 

Inc., by counsel, and move this Honorable Court for entry of an 

Order precluding all or a por~ion of any t.est:.irnony at trial from 

Frank L. Burg. In support of this Motion, defendants rely upon 

the arguments and citations provided by defendant Atlantic 

Welding & Fabricating, Inc. 

Fay F. Spence, Esquire 
(Va. State Bar No. 27906} 
Robey, Spence & Drash 

ROBERT BOSLEY and 
W.B. MEREDITH, II, INC. 

By~~~~~f.~~~~~------­
/0£ Counsel 

999 Waterside Drive, Suite 
Norfolk, VA 23510 

1630 

(7 57) 624-9673 
(157) 624-9725 Fax 
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CERTIFICATE 

! hereby certify that a copy of ~he foregoir.g was mailed to 
Blair E. Smircina, Esquire, Counsel for ~laintiff, ~. 0. Box 
12889, Norfolk, VA 2354l-0889·and John S. Norris, Jr., Esquire, 
Counsel for A~lantic Welding & fabricating, Inc., 44WJi ing 
Drive, Suite 230, Virginia Beach, VA 23452, on this ~day of 
June, 2000. 
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vm.GINJA: IN' THE CIRCUIT COURT FOR THE OTY OF VIRGlNIA BEACH 

1\'IICHAEL A. SHEPHERD, 

Plaintiff, 

v. 

W. :B.l\'IEREDITH, n, INC., 
ATLANTIC WELDING & 
FABRICATING, INC., 
and 
ROBERT BOSLEY, 

Defendants. 

At Law No. CL98·2952 

SUPPLEMENTAL BRIEF IN SUPPORT OF 
MOTION INLikiiNE 

CO:MES NOW the Defendant, Atlantic Welding & Fabricating, Inc. ("Atlantic"), by 

counse~ and states the following in supplement to its prior Brief in support of its Motion in 

Limine to preclude all or part of the testimony of Plaintiffs expert witness, FrankL. Burg, at 

the trial of this matter: 

SUPPLEMENTAL ARGUMENT 

The issue as to what was required of Atlantic in the placement and fastening of the · 

subject girt is at the crux of Plaintiff's case against Atlantic. Plaintift" s purported expert, . 

however, cannot offer any testimony as to the applicable standard of care in this area. 

Although Mr. Burg's credentials suggest a familiarity with OSHA regulations, ·he does not 

possess any expertise with respect to industry standards in the area of steel erection. 

FILED 
';'.' •. Ct.! CH Cl~ CUlT COUR 7 

, 00 JUN 20 AM 9: OS .. 
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Basically, Mr. Burg offers the circular opinion that since the girt fell and injured 

Shepherd, the workplace must have been unsafe, and this was a violation of OSHA's general 

safety provision. 

[E]xpert testimony is admissible onlv when specialized skill and lmowledge 
are required to evaluate the merits of a claim. Issues of this type generally 
arise in cases involving the practice of professions requiring advanced, 
specialized education, such as engineering, medicine and law, or those 
involving trades that focus upon scientific matters, such as electricity and 
blasting, which a jury cannot understand without expert assistance. 

Bd. of Supervisors ofFairfax Co. v. Lalce Services. Inc .. 247 Va. 293, 297, 440 S.E.2d 600, 

602 (1994)( emphasis supplied). 

The case at bar is one in which expert testimony may properly assist the trier of fact. 

Yet Mr. Burg can only offer his non-technical and unsupported opinions regarding the general 

safety of the subject workplace. "[E]xpert testimony is required to establish the appropriate 

professional standard, to establish a deviation from that standard, and to establish that such a 

deviation was the proximate cause of the claimed damages." Seaward International. Inc. v. 

Price Waterhouse, 239 Va. 585, 592, 391 S.E.2d 283, 287 (1990). Mr. Burg is simply not 

qualified to testify to the industry standards applicable to the placement and fastening of the 

subject girt, nor a deviation from that standard, because, by his own admission, he has no 

specific knowledge as to how such girts are typically placed and fastened in the steel erection 

industry. 

Understandably, Plaintiffs Brief in Response to Atlantic's Motion in Limine attempts 

to distinguish the case ofPearson v. Canada. 232 Va. 177 (1986), which is fatal to the notion 

that an OSHA violation can constitute negligence per se when the plaintiff is a non-employee. 

2 .... 
P'IAI"'~ 
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The distinction suggested by Plai~ however, is completely without merit. Th~ discussion 

of the "fireman's rule" in the first half of the Pearson case, which is cited extensively by 

Plaintiff in his Brief; has absolutely nothing to do with the Court's ruling that violation o 

OSHA cannot constitute negligence per se when the plaintiff is a non·employee. ~Pearson 

at 186. 

Plaintiff has not, ·and cannot, cite a single case involving a non·employee plainti 

wherein a violation of OSHA has been deemed negligence per se. Even the Court in 

Marslender v, YEPCQ, 37 Vi. Cir. 199 (1995}, which involYed an employee plain$, did 

not allow the evidence of an OSHA violation to be deemed (contributory) negligence per se. 

The Marslender case did hold that the OSHA regulations could be introduced as evidence o 

the duty of care that the plaintiff was required to ex:ercise for his own safety, ~ is!. at 201, 

but, unlike in the case at bar, the plaintiff in Marslender was an employee, not an independent 

contractor delivering materials to a job·site. , 

Plaintiff's reliance on Haltennan v, Radisson Hotel Com., 259 Va. 171, 523 S.E.2d 

823 (2000) is misplaced. In Haltennan. the Court determined that a specific OSHA. regulation 

regpiring an employer to share information about a dangerous substance with other employers 

on the same work site did .D.Q! impose upon such employer a duty to wam specific employees 

of other employers. In the case at bar, Mr. Burg relies on no specific OSHA regulation which 

imposes upon AtlaDtic a duty to wam or protect other employers (much less employees). 

Even if such an OSHA regulation exists, Halterman would not place upon Atlantic any duty 

vis.a·vis the Plaint.UI: who is a mere employee of another employer. 

3 
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. WHEREFORE, :Mr. Burg should be precluded from testifying with r~pect to any 

issue involving the .alleged negligence of Atlantic, the applicable standard of care, and/or any 

industry standard applicable to a steel erection contractor with respect to the work that was 

perfonned by Atlantic herein. 

John S. Noms, Jr., Esquire 
Michael R. Davis, Esquire 
NORRIS & ST. CLAIR, P.C. 
440 Viking Drive, Suite 230 
Vll'giniaBeach, VA 23452-7308 
Tel: (757) 498-7700 
Fax: (757) 498-7744 

CERTIFICATE OF SERVICE 

· I hereby certify that a true copy,..p~ Jhe foregoing Supplemental Brief in Support 
of1'!otion in Limine was faxed and mailed this ~ay of June, 2000, to: 

Blair E. Smircina, Esquire 
KALFUS & NACHMAN, P.C. 
P.O. Box 12889 
870 N. Military Highway, Suite 300 
Noifolk, Vu-ginia 23541-0889 

Fay F. Spence, Esquire 
ROBEY, SPENCE & DRASH 
Dominion Tower 
999 Waterside Drive, Suite 1630 
Noxfolk, Vttginia 23510 
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247 Va. 293, *; l994 Va. LEX1S 38, **; 
440 S.E.2d 600, ***; 10 VLR 1012 • 

BOARD OF SUPERVISORS OF FAIRFAX COUNTY, VIRGINIA v. LAKE SERVICES,· 
INCORPORATED 

Recard No. 921892 

SUPREME COURT OF VIRGINIA 

247 Va. 293; 1994 Va. LEXIS 38; 440 S.E.2d 600; 10 VLR 1012 

February 25, 1994, Oeclded 

. PIUOR HISTORY: [**1) FROM THE ORCUIT COURT OF FAIRFAX COUNTY Jack B.· 
Stevens, Judge. 

CORE TERMS: barge, boat, sewer pipe, dredging, lake, expert testimony, standard of care, 
underwater, submerged, depth, pipe, common knowledge, specialized, Intelligent, elevation, 
struck, loaded, repair work, water level, obstruction, precautions, sdentiflc, crossing, 
crossed, forming, hopper, water, cove, pool, feet 

Show Headnotes 

COUNSEL: James V. McGettrlck, Assistant County Attorney (Oavid P. Bobzien, County 
Attorney, on briefs), for appellant. 

Frands J. Prior, Jr. (Sidliano, Ellis, Oyer &. Boccarosse, on brief), for appellee. 

JUDGES: Present: All the Justices. 

OPINIONBY: BARSAAA MILANO KEENAN 

OPINION: [*294] (***600] OPINION BY JUSTlCE BARBARA MILANO KEENAN 
. . 

The sole issue in this appeal is whether the Board of Supervisors of Fairfax County (the 
Board) is required to produce expert testimony establishing a standard of care in a 
negligence action for damages that occurred in the course of a dredging operation. 

Because the trial court sustained a motion to strike the Soard's evidence, we view the 
evidence in the light most favorable to the ·aoard. Brill v. Safeway Stores, Inc:., 227 Va. 246, 
247, 315 S~E.2d 214, 215 (1984). The Soard flied an amended motion for judgment against. 
Lake Services, Incorporated, seeking recovery for damage to an underwater sanitary sewer 
pipe. The damage allegedly resulted from Lake Services' negligence in operating a barge 
[**2] during a dredging project:. Lake Services had contracted with the Reston Home 

Owners' Assodation (RHOA) to dredge portions of Lake Thoreau, a private, artitidal lake, 
which was owned by R.HOA on the date of the acddent. 

The evidence shows that this type of dredging work entails the use of a floating construction 
crane, which· removes material from a lake bed and deposits it on a barge. A boat then 
pushes the loaded barge to a staging area for unloading. 

[***601] 
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Larry Sutler, one of RHOA's managers, testified that, In early July 1987, he .gave Gary 
Jackson, Lake Services' foreman on the project, a map showing the location at the County's 
sewe~ line in the West Cove area of Lake Thoreau. The map noted that the pipe was "5.5' 
down.• 

Butler explained to Jackson that the notation "5.5' down" meant that the sewer pipe was 
submerged 5.5 feet below "normal pool elevation.• Butler further explained that the term 
"normal pool elevation" [*295] referred to the elevation of the lake surface when It was 
full of water. Finally, Sutler informed Jackson that Lake Thoreau's pool elevation was 
approximately four inches below normal at that time. 

Lake Services conducted dredging operations in Lake Thoreau In July and [**3] August, 
1987. It dredged in the West Cove area on two separate occasions, from July 13 to July 15, 
1987, and from August 12 to August 20, 1987. Roger Lee White, a boat captain for Lake 
Services, was working in the West Cove area during these time periods. He was responsible 
for piloting the boat that propelled the barges between the dredging sites and the staging 
area. 

Although White could not recall the exact date of an lnddent involving one of Lake Services' 
barges, he testified that it occurred about three days before Fairfax County employees 
began repair work on the sewer pipe lying across West Cove. The record shows that this 
repair work began on August 21, 1987. White testified that, at the time of the inddent, he 
was piloting a boat that was pushing a loaded "hopper" barge out of West Cove. 

A barge of this type is constructed of heavy gauge steel and has an open center 
compartment into which the dredged material is loaded. A loaded hopper barge has a depth 
below surface water level of as much as five to five and a half feet. This depth 
measurement is commonly referred to as its "draft." 

White stated that he used his boat to push the hopper barge forward rapidly, in order 
[**4] to gain enough momentum to dear a sand bar located just outside the entrance to 

West Cove. Curing this maneuver, the barge struck a submerged object with suffident force 
that the barge's movement was momentarily halted. The barge then broke free and White's 
boat pushed It out of West Cove. White reported the inddent to Jackson, who instructed 
White "to keep [his] mouth shut." White later observed that the sewer pipe repair work was 
performed at the same location where the barge had struck the submerged object. 

Jackson testified that the depth of the water to the bottom of Lake Thoreau, as well as the 
depth of any underwater objects, could be measured by "probing" the area. This activity 
Involves the use of a rigid plastic pipe, 12 to 13 feet long, marked at one-foot intervals, 
which is lowered vertically into the water until it strikes either an object or the lake bed. 

Jackson stated that he probed the lake bottom in the West Cove area on July 13, 1987, and 
found an old road that crossed the entire ceve approximately four feet below water level. 
When asked. whether he informed the other employees of this fact, Jackson replied, 11Well, I 
don't recall the conversation. n 

[*296] Jackson also [~*5] testified that one of his daily reports contained a notation that 
the barges crossing West Cove needed "to be lightened." Jackson stated that he sent his 
daily reports to Lake Services' office on a weekly basis. However, Jackson did not state 
whether the boat pilots or barge workers received any of the information contained in these 
reports. Further, the record Is silent regarding whether, after July 13, 1987, Jackson or any 
other Lake Services employee probed the West Cove area to determine either the depth-of 
the lake bed or the location of the County's sewer pipe. 

, .. 
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In the days immediately after Lake Services' barge strudc the submerged object, a ve.sy 
significant increase In the flow of sewage was registered "downstream" from the area where 
the sewer pipe crossed West Cove. This increase, discovered on August 21, 1987, was 
determined to be caused by a break in the pipe crossing West Cove. The br-eak consisted of 
a jagged hole in the top half of the pipe. .. 

[***602] 

The evidence also showed that, in August 1987, the only watercraft operating on Lake 
Thoreau other than Lake Services' equipment were small rec:reatlonal boats and canoes. All 
of these craft were much smaller than Lake Services' barges. [**6] 

At the conclusion of the Board's evidence, counsel for Lake Services moved to strike the 
evidence on the ground that "expert testimony is required to determine the standard· of care 
as to what is reasonable and what is not." The trial court granted Lake Services' motion, 
stating: 

I'm compelled to agree with defense counsel. I don't think that a- standard of 
care has been established.! don't think a jury can determine negligence here 
without some testimony showing what that standard Is. Otherwise, In my view, 
they would be speculating completely. 

The trial court then entered judgment in favor of Lake Services and this appeal followed. 

The Board argues that the trial court erred in ruling that it failed to establish a prima fade 
case of negligence. The Board contends that expert testimony is not required here, because 
the issue, whether Lake Services took reasonable precautions to avoid a collision between 
its ba:-ge and a known underwater obstruction, Is a matter as to which a jury is competent 
to form an intelligent opinion. 

In response, Lake Services argues that dredging procedures are sufficiently technical in 
nature so as to require expert testimony to establish [*297] a standard [**7] of care. 
Based on the evidence presented, we disagree with Lake Services. 

[1·2] Expert testimony Is inadmissible regarding "matters of 'COmmon knowledqe" x:~r 
subjects "such that [persons] of ordinary intelligence are capable of comprehending them, 
forming an Intelligent opinion about them, and drawing their own conduslons therefrom." 
Richmond Newspapers, Inc. v. Upscomb, 234 Va. 277, 296, 362 S.E.2d 32, 42 (1987), cert. 
denied, 486 U.S •. 1023, 100 L. Ed. 2d 228, 108 S. Ct. 1997 (1988). Thus, when the 
question presented can be resolved by determining what precautions a reasonably prudent 
person would have taken under like drcumstances, no expert testimony is r-equired or 
permitted. See Commercial Clstribs., Inc. v. Blankenship, 240 Va. 382, 390, 397 S.E.2d 
840, 845 (1990). 

[3] Further, expert testimony is admissible only when spedali:zed skill and knowledge are 
required to evaluate the merits of a claim. See id. at 391, 397 S.E.2d at 845. Issues of this 
type generally arise in cases involving the practice of professions requiring advanced, 
specialized education, [**8] such as engineering, medicine, and law, or those· involving 
trades that focus upon sdentific matters, such as electridty and blasting, which a jury 
cannot understand without expert assistance. Richmond Newspapers, 234 Va. at 297,. 362 
S.E.2d at 43; see Seaward Int'l, Inc. v. Price Waterhouse, 239 Va. 585, 591·92, 391 S.E.2d 
283, 287 (1990); Nelson v. Commonwealth, 235 Va. 228, 236, 368 S.E.2d 239, 243-44 
(1988). 
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[4] Here, the issue framed by the Board's evidence Is whether Lake Services used ordinary 
care In dredging West Cove an or about August 18, 1987, giv~n its knowledge of the 
fluc:tuatlng water level and the presence of known underwater obstruc:tJons. This Issue does 
not concern a sdentfflc matter that the jury required expert assistance to understand. "" 
Instead, it involves matters of common knowledge and basic calculation, as evidenced by 
Jackson's testimony at trial: 

Obviously, common sense would tell me that if ••• there is a four foot depth 
crossing the entire cove where this road lies, that we would have to lighten the 
barges. We could [**9] not have the barges drafting more than that tc get 
across •••• 

We hold that a jury Is capable of understanding this issue, and forming an in;elligent 
opinion about it, without expert assistance. Therefore, we c:ondude that the trial court erred 
In striklng the Board's evidence. 

[*298] For these reasons, we will reverse the judgment of the trial court and remand the 
[***603] case for a new trial consistent with the prindples expressed In tl1is opinion.* 

~ - - - - - - - - - - • • - - - • -Footnotes- - - - - - - • - .. • - - • • • - -

*Since Lake Services has not assigned cross-error here, we do not consider ItS argument 
that the Board failed to establish a prima fade case that the c:cllision of Lake Services' barge 
with the sewer pipe was the proximate cause of any damages that the Cou11ty Incurred. 
Rule 5:18{b). 

- - - - - - - - - - - - - - - - -End Faot:notes· .. - - - - - • - • - - • ... • - -

Reversed and remanded. 
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Appeal from a judgment of the Circuit Court of Fairfax County. Hon. l. Howe Brown, Jr., 
judge presiding. 

DISPOSITION: Affirmed. 
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appellants. 

John J. Sabourin, Jr. (Charles F.S. McAleer, Jr.; Hazel, Thomas, Fiske, Seckhom & Hanes, on 
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JUDGES: carrtca, C.J., Compton, Stephenson, Russell, Whiting, and Hassell, Jl., and 
Cochran, Retired Justice Justice Russell delivered the opinion of the Court. 

OPINIONBY: RUSSELl. . 

OPINION: [*586] [***284] This is an actJon for professional malpractice brought by 
corporate clients against an accounting flrm. At a jury trial, the defendant moved to strike 
the plaintiffs'· evidence [**51 at the close of the plaintiffs' case and r.enewed the motion at 
the dose of all the evidence. On both occasions, the court took the motion under 
consideration. [*587] The case was submitted to the jury, which returned a verdict in 
favor of the plaintiffs. After verdict, the court sustained the motion to strike, set the verdict 
aside, and entered final judgment for the defendant. On appeal, the sole question is 
whether the evidence was suffldent to create a jury issue. We condude tram the record 
that the evidence was insuffident, and affirm. 

(1] When a plaintiff's verdict has been set aside by the trial court, it is not entitled tc the 
same weight as one approved by the trial court. On appellate review In these 
circumstances, however,. the plaintiff is entitled to the benefit of all "substantial conflicts in· 
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the evidence and all reasonable Inferences that may be drawn from the evidence." K.a/ly ~. 
Vlcqinia pqwer, 238 va. 32. 3+35. 381 s.e.2d 219. 22Q (1989) (dtations omitted). We will 
cansider the evidence in that light. 

Sea~ard International, Inc. (Seaward), is engaged in the safe of fenders, buoys, and othef 
manne supplies, some [**6] of which are sofd to foreign markets. In 1978, in order to 
encourage exports, federal legislation permitted the deferral of taxes on export sales made 
by certain ~ualifylng wholly-owned subsidiaries of exporters, known as domestic 
International sales corporations (DISC). See Cqmrnoawealth v. General [***2851 Electric 
Cqmoany. 23fj Va. 54. 372 S.E.2d 599 C1988l. In 1978, Seaward formed Seaward 
International Sales Corporation (SISC), a wholly-owned subsidiary, to take advantage of the 
tax-deferral provisions of the federal law. Uke most DISCs, SISC was essentiaJiy a shell 
COrPOration, having no employees. 

Price Waterhouse (PW), a partnership having over 1700 partners, Is engaged in the practice 
of professional accountancy. Seaward engaged PW to audit the consolidated financial 
statements of both Seaward and SISC for Seaward's fiscal year ending July 31, 1983. nl 
PW agreed to undertake the audit by a lett~r dated June 10, 1983, which contained the 
following terms: 

Our examination will be conducted in accordance with generally accepted 
auditing standards, and accordingly will include such tests of the accounting 
records and such other [*588] auditing (**7] procedures as we consider 
necessary fn the circumstances. This examination, however,· will not indude a 
detailed audit of transactions such as would normally be required to disdose 

· ·defalcations or other irregularities. 

· - • • ~ · - - - · - - - - - -.- -Footnotes- - - · · - - - - - - - - - - - - -

nl The fiscal year of SISC ended on August 31, 1983, one month later than that of the 
parent corporation. Seaward contends that the purpose of this difference was to provide a 
time during which SISC could be brought into conformity with federal law if the audit should 
show that it was falling short of the annual prerequisites necessary to qualify for tax 
defenal. 

• - - - - - - -· - - ~ - - • • .. ·End Footnotes- - - - - - - • - - • • - - - • -

PW points out that It was not engaged to prepare finandal statements or tax returns for 
either Seaward or SISC; those functions were to be perfonned entirely by Seaward's 
employees. Further, PW was not engaged to provide tax advice. Seaward originally charged 
PW with negligence in. that regard, but the trial ccurt granted summary judgment in PW's 
favor on those allegations, and that ruling was not appealed. · 

The prerequisites for tax [**8] deferral were complex. If a DISC failed to meet those 
re~uirements in any fiscal year, It would lose its status as a "~uallfied DISC" for that year 
and would confer no tax benefits upon its parent corporation. One of the prere~uisites far 
tax deferral was a requirement that 95% of a DISC's assets at the end of a fiscal year must 
be "qualified export assets" (the QEA test}. Qualified export assets could ccnsist. of, among 
other things, foreign accounts receivable, "producer's loans" from the par.ent corporation, 
and "export-import obligations." Seaward contends that a primart purpose of the audit was 
to verify the work of its own employees, to insure that SISC would meet the QEA test by 
the end of its fiscal year, and to obtain timely warning If it was fa lUng short of the DISC 
re~uirements so that the fault cculd ~e rectified. n2 . 
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n2 The witnesses agreed that action c:ould be taken during some Indeterminate period of 
time after the dose of the fiscal year In order to bring a CISC into compliance, although ~ 
they disagreed as to the amount of leeway available. 

- - - - - - • - - - - :. · ... · .. -End Footnotes· - · - - • - - • - • - - • • - • [**9] 

PW began its work about June 20, 198.3. Its employees engaged In field work at Seaward's 
offices, examined Seaward's physical Inventory on July .31, and conducted "year4 end" field 
work tn September. on October 6, PW Issued its audit report, declaring that the finandal 
statements Seaward had prepared "present fairly the finandal position of [Seaward and 
SISC] at July .31, 1983 ••• in conformity with generally accepted accounting prindples 
c:onsistently applied." 

Seaward's comptroller, William a. Bryan, a certified public accountant, had reported to PW 
that SISC met the QEA test for the fiscal year, and it is undisputed that he furnished 
backup information to PW which substantiated his representation. PW's (*58-9] .:field work 
revealed no cause to dispute that assertion, and PW's report therefore reinforced the 
conclusion, reached by Seaward's employees, that SISC met the QeA test for the 1983 
fiscal. year. Accordingly, Seaward's comptroller prepared a tax return for SISC, which · 
Seaward's president approved, signed, and filed in the spring of 1984, which represented 
that SISC met the QEA test as of August 31, 1983. 

(***286] In April 1985, an agent of the Internal Revenue Service (IRS), [**10] 
reviewing SISC's tax returns, concluded that SISC had tailed to meet the QEA test for the 
198.3 fiscal year. Judith McCune, who had replaced Mr. Bryan as Seaward's comptroller, 
went over su·ch records as were available in 1985, and agreed with the IRS agent. 
Ultimately, Seaward negotiated a settlement with the IRS, evidenced by a "dosing 
agreement" in June 1986, in which Seaward incurred a substantial additional tax liability. 
Seaward and SISC brought this actJon against PW, seeking to recover their losses on both 
tort and centrad: theories. 

At trial, Seaward relied on the testimony of Chris Tumer, a certified public accountant, who 
qualified as an expert witness. With regard to the applicable standard of care, she testified: 

if you as a CPA are going to issue an opinion on finandal statements, you have 
to have a basis for that opinion. You have to get evidence to support it. If you 
don't get that evidence, you can't issue an opinion. If you don't get the evidence 
and issue an opinion anyway, then you haven't met the standards. 

The witness also testified that an accountant must ask for "management representations­
asldng the company. But .•• management representations [**11] by themselves are not 
enough evidence to issue an opinion on flnandal statements." 

Chris Turner was Seaward's only witness with respec:t: to the standard of care and PW's 
alleged departure from that standard. She expressed the opinion that PW had been 
negligent in failing to ·investigate Seaward's records in suffldent depth to discover that Mr. 
Bryan's QEA calculations were incorrec:t:. The ultimate issue in the case is whether records 
existed in 1983, which if PW had examined them, would have revealed that Mr. Bryan was 
in error. 

' .. 
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Chris Turner, when asked what documents she had examined as a predicate far her opinion 
said, "Well, there were a couple of [*590] copies of documents which were praduced and ' 
copied and I looked at all of them. That induded Price Waterhouse's work papers for various 
years." She also stated that she had reviewed the applicable professional standards and the 
tax rules governing DISCs, had read several depositions, and had listened to the testimony 
of other witnesses. Later, she testified that she had "looked at two cartons worth of 
documents" consisting of PW's "work papers." But throughout, her testimony fell short of 
Identifying any particular documents [**12] or other evidence which would have revealed 
Mr~ Bryan's error to PW in 1983. The jury was left to speculate whether any such evidence 
had In fact existed at that time. 

The expert testified that PW had requested and received schedules relating to SISCs 
qualified export receipts, and that they had been verified. She conduded, however, that PW 
had not asked for "anything related to the assets test." She gave no factual basis for that· 
conclusion, pointed to no work papers which supported It, and identified no evidence 
available in 1983 that would have been at variance with the Information furnished by 
Seaward's management, which at all times assured PW that the QEA test was met. Indeed, 
she testified that the books of Seaward and SISC were in balance, and that. they were 
supported by the underlying journal entri~. With regard to PW's alleged shortcomings, she 
said, 

"it's hard to tell from looking at the entries which were reported what actually 
was on that company's books •••• [s]o if you'd made an investigation at the 
time, you might have been able to straighten some of this out. I can't tell from 
the record exactfy what you could have done, but you certainly should have 
[**13] at least tried." 

On cross·examinatlon the expert was asked: 

Q If you had a list of qualified export receivables, and if the comptroller used 
that to go through and make a computation of the qualified export assets as you 
approached the end of the year, and if the accounting firm auditing that 
particular company reviewed that list, would that be a suffident evidentiary 
basis to [***287] find that the QEA test had been satisfied? 

A Well, when you're doing all these its, If they had done this monitoring, if they 
had done this list, and If they had done [*591] these precalculatJons, did you 
come out with 95 percent or not~ 

Q I came out with 95 percent. 

A Then It seems like that should have done it. 

The c:ross·examiner's question was based upon PW's evidence as to the work it had actually 
done. Seaward made no effort to refute that evidence. 

When granting PW's motion to strike, the trial court observed: 

The alleged negligence of [PW] is that the auditors failed to look at the backup 
material, but merely accepted Mr. Bryan's representation that the DISC met the 
test ..... [W]hat would [PW] have discovered if they had looked as Seaward 
says they should have looked? In an effort [**14] tD answer that question, ••• 
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Seaward says in its brief that [PW] would have found that the DISC had 
lnsuffident qualified export assets to meet the test for its fiscal year ending in 
1983 ...• 6ut [Seaward] failed to prove that. 

I kept waiting for the evidence ••• and It's very, very direct and very simple ••• 
It would have taken half an hour to prove. Witness one gets on the stand: "I am 
familiar with the records of Seaward as of ••• whatever day you want to say is 
the day or dates on which [PW] should have looked and should have found ••• 
here they are." 

Witness two, an expert, gets on the stand and says "I have reviewed this pile of 
records ••• and I can say .•• that a competent auditor ••• should have looked 
at these records and, if they had looked at these records, would have found that 
the DISC was not going to qualify and should have then told Seaward •••• " 
Now that evidence was never produced. It just wasn't there. 

[2] We think the trial court analyzed the evidence correctly. In an action to recover 
damages for professional malpractice, as in any other action at law, the. plaintiff ordinarily 
has the ·burden of produdng suffldent evidence of negligence, [**15] or breach of the 
terms [*592] of the defendant's contract, n3 to frame an Issue of fact to be submitted to 
the jury. Unless a malpractice case turns upon matters within the common knowledge of 
laymen, see, e.g., Easter!fag v. Waltqn. 208 Va. 214. 218. 156 S.E.2d 787. 790-91 (199Zl 
(foreign object lett by surgeon in patient's body), or upon rules which have ripened Into 
rules of Jaw, see, e.g., Soaiahoucv. 8. Aubrey Huffman & AsSoc .. 237 Va. 340. 349. 3V 
S.E.2d 615. 619 (19891 (surveyor's duty to follow rule that monuments prevail over 
acreage measurements), expert testimony is required to ~blish the appropriate 
professional standard, to establish a deviation from that standard, and to establish that 
such a deviation was the proximate cause of the daimed damages. Rajnes v. Lutz. 231 Va. 
110. 113. 341 S.E.2d 194. 199 C1986l. 

• • · · · - - - .. - · - - • - · - -Footnotes- - - - - - - - - - - - - - - - - -

n3 Here, the alleged negligence was the defendant's failure to follow "generally accepted 
auditing standards." Because those were the predse terms of the contract between the 
parties, the plaintiffs' burden was the same under both their tort and contract theories. 

• - • - - - - - - - - - - - - -.-End Footnotes .. - - • - -.- - - • - - - - - - - [**16] 

[3-5] The definition of "generally accepted auditing standards," and the application of that 
definition to the facts of a particular case, are matters beyond the common knowledge of 
laymen. Accordingly, the plaintiffs in the present case had the burden, common to most 
malpractice actions, of produdng expert testimony which would not only define the 
applicable standard, but also would adduce facts from which the jury could find that the 
defendant had deviated from it. Such a finding may not be lett to speculation. A jury may 
draw inferences from facts in evidence, but it may not draw inferences from conjecture. 
Squthem R. Co. v. Hall. 102 Va. 135. 139. 45 S.E. 867. SgS (1903). 

[6] Here, the record is devoid of facts from which the jury could properly infer negligence. 
The plaintiffs failed to prove what, if any, records were available in 1983 which, if 
discovered and examined with the greatest professional skill and diligence, · {***288] 
would have revealed to the auditors that the information provided by the plaintiffs' 
employees was incorrect. For all the jury could determine, no such records existed in 1983. 
n4 The evidence provided no facts from [**17] which the jury could infer an answer to 
that [*593] crudal question. Because the verdict was necessarily based upon conjecture, 
the court did not err in setting it aside. 

-317-

.. 

-.. 



Get a Doc:uu:-:it • b) CitatiOn ; .· "9 V a. S3S 
_.}f' . 

.· .. · 

• - • - - - .. - - - - - - • - - - -Fao'trtotes- - - • - • - - • .. ~ - - - - .... • 

n4 Agents of the IRS conduded that SISC had failed to meet the QEA test based upan 
records examined In 1985, nat In 1983. Further, na witnesses were called to testit.f with .. 
respect to the IRS lnvestfgatfan. The report at the IRS was not admitted in evidence far the 
truth of its content, but merely to show the position the IRS had taken. Indeed, PW takes 
the position here, as It did below, that there Is no probative evidence in this case that SISC 
in fact failed to meet the QEA test in 1983. Because of. the view we ·take of the evidence, we 
do not reach that question. 

- - - - - - • - - - - - - • - - .. end Footnotes- - - - - - - - - • - - - - - - -

Accordingly, the judgment will be 

Affirmed. 
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JUDGES: Cochran, J., delivered the opinion of the Court. 

OPlNIONBY: COCHRAN 

OPINION: [*179] [***108] These two appeals present one dispositive question: what 
duty of care is owed by an owner or occupier of land to a fireman or policeman injured when 
he comes on the premises in the performance of his offidal duties? 

I. 

On June 25, 1979, about 9:30 p.m., Cecil w. Pearson, employed as a fireman by the Clty of 
Richmond, responded to a reported fire in a building on Brown's [**6] Island in Richmond. 
He was injured when he fell to ~e basement through a hole In the floor. In an amended 
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motion for judgment, Pearson sought to·recover damages for his personal injuries from 
Ethyl Corporation, owner of the property, Canada Contracting Company, Inc. {canada),. the 
contractor engaged in demolition of the building, and C. S. Lewis, the subcontractor 
engaged in cutting and removing metal from the building. Pearson alleged in separate 
counts negligence, negligence per se, and nuisance. Over his objection, the trial court 
[*180] sustained certain defendants' demurrers and dismissed the negligence and 

negligence per se counts. On motion of Pearson, the nuisance count ~as also dismissed. 

With leave of court, Pearson flied a second amended motion for judgment, alleging that 
Canada and Lewis had removed steel guard rails formerly protecting the hole through which 
he fell, that they had covered and obscured the hole by material inadequate to support his 
weight, that this condition was known to all three defendants and was a man-made trap or 
hidden danger, and that defendants knew or should have known he or other firefighters had 
been and would probably be [**7] coming on the premises at night to fight tires. Pearson 
alleged the defendants breached a duty to wam him of the hidden danger and thereby 
proximately caused his injuries. Defendants flied separate demurrers and grounds of 
defense. Thereafter, Ethyl Corporation was dismissed as a party defendant upon Pearson's 
execution of a covenant not to sue. · 

The trial court fashioned a general rule, pattemed after the duty owed to licensees, of 
limited liability to persons entering land under a privilege, such as policemen and firemen. 
n1 Cf. Restatement (Second) of Torts §§ 342, 345 (1965). Creating an exception to this 
rule, however, the court further restricted the duty owed in cases Involving premises on 
which construction or demolition work is under way by requiring the possessor of property 
to wam of a dangerous condition only if he knows the privileged person is on the premises. 
n2 Applying [***109] this exception, the court sustained the d~fendants' demurrers and 
dismissed the action. 

- - · · - - - - • - - - - - · - ~ -Footnotes- - - - · - • - - - · - - · - - - · 

n1 The.general rule enundated by the trfal court stated: 

A possessor of premises is subject to liability tor bodily harm caused by a 
natural or artifidal condition thereon to others who are privileged to enter upon 
the premises for a public purpose without the consent of the possessor, if the 
possessor 

(a) knows that they are upon the premises or are likely to enter upon it in the 
exercise of their privilege, and 

{b) knows of the condition and should ~altze it involves unreasonable rlslc to 
them, and 

{c) should have expected they would not discover or realize the risk, and 

{d) fails to exercise reasonable care 

(I) to make the condition reasonably safe or 

.(it) to warn them of the condition. and risk involved therein. [**81 

n2 The exception stated: 
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However, if the bodily harm results from conditions on the premises involving 
construction or demolition activities, and If persons privileged to enter upon the 
premises for a public purpose know, or in the exercise of reasonable care should 
know, that such activities are being conducted thereon, then the possessor Is 
not liable, unless the possessor has: 

(i) actual notice of the premises condition which caused the bodily Injury, and 

(ii) actual knowledge of the presence on the premises of persons so privileged, 
a~ . 

(iii) having obtained such notice and knowledge as set forth in (!) and (li) above, 
fails to use reasonable care to warn the persons so privileged. 

• • - • - - - - - - - - - - · • -End Footnotes-- - - - - - - .. - - - - - · - - -

[*181] II. 

R.lc:hard M. Jones, a police officer employed by the City of Norfolk, brought an action against 
Jac Boeden Orthopedic Supply Company, Inc. (Boeden), for injuries sustained In the . 
performance of his duties on the Boeden property. Jones alleged that Boeden was negligent 
in the operation of Its premises. A jury awarded Jones $ 3,000 in damages and the trial 
court entered Judgment [**9] on the verdict. 

There was no material conflict in the evidence. Jones and two other police officers 
responded to a report of a burglary at a church behind the Boeden premises about 5:15 
p.m. on August 9, 1982. Finding the church had been broken into, the offh::ers searched the 
surrounding area. Jones ascended a stairway at the rear of the Boeden property, crossed· 
the wooden platform at the top of the stairs, and went on the Boeden roof to look for a 
suspect or evidence of the crime. When he returned to the platform, he Informed an officer 
below that the roof was clear. As Jones stood an the platform, it collapsed and he was 
injured in falling. 

The stairway, set back about eight feet from the sidewalk, did net look like a front entrance 
and was "obviously a rear entrance to the roof area·." The stairs, made of steel, formerly had 
led to a second floor apartment, but this had net been occupied since 1965. At the time 
Jones fell, the stairs had no apparent purpose. Previously, they had been roped off to bar 
intruders, but when Jones used them they contained no rope, banicade, or warning signs. 

Police had once apprehended a criminal suspect on the Boeden roof, and Jones and . [**101 
other oflicers had been on the roof in the past while making routine pollee Investigations. 
No one at 6ooden was aware of the prier arrest, however, or knew that pollee officers from 
time tO tfme used the stairs to go to the roof. 

Prior to Jones's fall, no defects in the wooden platform had been observed by Jones, by 
other officers accompanying him, or by Boeden employees who had been on the platform. 
There was evidence, however, that wood from the platform which the officer examined after 
the accident was rotten. · 

(*182] The trial court, after denying Boeden's motion to strike the evidence, granted an 
instruction on the duty of care owed to Jones as a licensee. n3 It refused Boeden's proffered 
instruction identical to the general.i'ule announced by the trial court in the Pearson case. 
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See supra note 1. The c:curt also refused an alternative instruction offered by Bcoden on the 
duty owed to Jones as a bare licensee •. n4 

.... - - .. - - ... - .. - - - • • - -Footnotes- .. • • • - - - - - .. - - - - - - -

n3 Inst.i.lc:tion 7 provided: 

When the defendant by the use of ordinary care: 

1. knows or should know of an unsafe condition on his premises; and 

2. should realize that It involves an unreasonable risk of harm to a licensee; and 

3. should expect that a licensee will not discover or realize the unsafe condition; 
and 

4. a licensee does not know or have reason to know of the unsafe condition and 
the risk involved; then the defendant [has] a duty to use ordinary care either to 
make the condition reasonably safe or a duty to warn a licensee of the unsafe 
condition. 

If the defendant failed to perform any one or more of these duties, then he was 
negligent. [**11] 

n4 Refused instruction 11A provided: 

The Court instructs the jury that the plaintiff was a bare licensee on the 
defendant's premises, and the defendant owed him no duty to have his 
premises in a safe condition. The burden is on the plaintiff tp prove by a 
preponderance of the evidence that the defendant knew, or in the exercise of 
ordinary care should have known, that the plaintiff was in danger and that 
thereafter the defendant failed to exercise ordinary care to protect him from 
injury •••• 

- - - - - - - • - - - - - - - - ·End Footnotes- - - - - - - - - - - - - - • - -

UI. 

[1] We have held that firemen may not recover for another's negligence in setting a 
[***1101 fire, concluding that firemen assume the risks of the usual hazards involved·in . 

firefighting, regardless of the origin of the fire. C & 0 Railway v. Crouch, 208 Va. 602, 608-
09, 159 S.E.2d 650, 655 (1968). We have not been previously called upon, however, to 
determine the extent of an occupier's liability to firemen or policemen tor injuries resulting 
from risks beyond those inherently involved in flrefighting or police work. 

Cases addressing this issue have reached varied [**12] results, in large part because of 
the difficulty in placing firemen and policemen in any of the traditional categories of persons 
entering land of another- trespassers, licensees, or invitees. A trespasser is one who 
unlawfully enters the land of anqther. See Richmond Bridge Corp. v. Priddy, 167 Va. 114, 
118, 187 S.E •. 518, 519 (1936).·A licensee is one who enters for his own convenience or 
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benefit with the knowledge and consent, express or implied, of the owner or [*183] 
occupier. See, e.g., Bradshaw v. Minter, 206 va. 450, 452, 143 S.E.2d 827, 828·29 (1965) 
(sodal guest is licensee, not invitee, regardless of existence of express invitation); Ingle v. 
Clinchfield R. Co., 169 Va. 131, 137, 192 s.e. 782, 784 (1937) (owner's silent acquiescence 
in repeated use made trespassers licensees); Ches. & O.R. Co. v. Corbin, 110 Va. 700, 10i· 
03, 67 s.e. 179, 180 (1910) (known use of railbed by general public with tacit consent of 
railroad company made users licensees). And an invitee is one who enters pursuant to the 
express or implied invitation of the owner or occupier other than for a social purpose or for 
his own convenience. See, e.g., Colonial [**13] Nat. Gas v. Sayers, 2.22 Va. 781, 784, 284 
S.E.2d 599, 601 (1981) (tenant using common area was Invitee); Qty of Richmond v. 
Grizzard, 205 Va. 298, 302, 136 S.E.2d 827, 830 (1964) (implied Invitation existed where 
premises thrown open to public and visitor entered for purpose for which pr-emises open); 
Williamsburg Shop v. Weeks, 201 Va. 244, 246, 110 S.E.2d 189, 191 (1959) (customer In 
department store was invitee). · 

Policemen and firemen, however, do not fit into any of these categories; they enter 
premises as of rtght, under a privilege based on a public purpose. They dearly are not 
trespassers. Nor can they be classified as licensees or invitees, who enter with consent or 
invitation of the occupant, as consent and invitation are irrelevant to a ·policeman's or a 
fireman's privileged entry. 

(2] In Crouch, we held the fireman to be •tn a class of his own," or sui generls, "because of 
the public nature of his rights and duties." 208 Va. at 608, 159 S.E.2d at 655. We reaffirm 
this classification and we hold that it indudes policemen as well as firemen. Firemen and 
policemen may, under certain circumstances in the course of their duties, enter property 
[**14] as licensees or invitees. In the present cases, however, the fireman and the 

policeman occupied neither status. 

IV. 

Some jurisdictions have abolished the distinction between licensees and invitees and 
established reasonable care as the standard owed by occupiers to firemen and policemen. 
See, e.g., Bartholomew v. Klingler Co., 53 Cal. App. 3d 975, 9S0·81, 126 Cal. Rptr. 191, 
193·94 (1975} (policeman injured in fall through ceiling during investigation of possible 
burglary); Mounsey v. Ellard, 363 Mass. 693, 707·08, 297 N.E.2d 43, 51·52 (1973) 
(abolishing license~invitee [*184] distinction and creating common duty of reasonable 
care to all lawful visitors in case involving Injury to policeman who fell on accumulation of 
Ice at defendant's residence); Armstrong v. Mailand, 284 N.W.2d 343, 350 (Minn. 1979) 
(landowner owed fireman, killed by explosion of gas storage tank, duty of reasonable care, 
except where, as here, fireman primarily assumed a rfsk apparent as part of fireflghting). 
Other courts have reached the same result by labeling policemen and firemen as Invitees in 
order to impose on occupiers an affirmative duty of reasonable care In maintaining [**15] 
the premises. See, e.g., Dini v. Naiditch, 20 Ill. 2d 406, 415·16, 170 N.E.2d 881, 885-86 
(1960) (dassltrcatlon of firemen as anything but Invitees deemed (***111] Illogical); 
Cameron v. Abatie/1, 127 Vt. 111, 118, 241 A.2d 310, 315 (1968) (policeman,.tnjured on 
stairway during routine check of rear door, was a business visitor or invitee with· right to 
assume premises were reasonably safe for the purpose). 

Many courts, however, have held firemen and policemen to be either licensees or sui 
generis and entitled to no greater care than the limited duty owed to licensees. See, e.g., 
Roberts v. Rosenblatt, 146 Conn. 110, 113, 148 A.2d 142, 144 (1959) (status of dty 
fireman was akin to that of licensee); Nared v. School Dist. of Omaha, 191 Neb. 376, 380, 
215 N. W .2d 115, 118 (1974) (following Restatement (Second} of Torts § 345) (policeman, 
Injured in fall caused by condition on part of premises not open to public, was licensee); 
Krauth v. Geller, 31 N.J. 270, 273-:~4, 157 A.2d 129, 130·33 (1960) (sui generis fireman 
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who fell from unprotected balcony of house under ccnstruction Qufd not recover for acts of 
defendant that were not wanton); [**16] Scheurerv. Trustses of Open Sible Churr:h, 175 
O~io St. 163, 169, 192 N.E.2d 38, 43 (1963) (duty owed to firemen and policemen is that 
owed to licensees); Cook v. Oemetrakas, 108 R.I. 397, 401-03, 275 A.2d 919, 922-23 
(1971) (policeman, injured when he pursued fugitive through area of construction and fen· 
over embankment caused by excavation at the site, was licensee). 

[3] We are persuaded by two fundamental polides to impose a rule of limited liability in 
cases such as these. First, injuries to firemen and policemen are compensable through 
workers' compensation. Code§§ 65.1-4, -4.1. The burden of their financial loss, therefore, 
Is properly bome by the public rather than by individual [*185] property owners. nS 
Second, and more important, firemen and policemen, unlike lovitees or licensees, enter at 
unforeseeable times and go upon unusual parts of the premises, induding areas not open to 
the public. except for scheduled inspections, their pr.esence at any particular time annat be 
reasonably anticipated. In such situations, it is not reasonable to require the level of care 

. that is owed to invitees or, without some modification, the level of care owed [**17] to 
licensees. n6 

- - - - · - .. • • - - · - · -:- - .. ·Footnotes- - - .. · - - - - - -·- - - - - - -

nS In addition to coverage of policemen and firemen under the wor',cers' compensation laws, 
the Code provides means for payment by munidpalities of additional disability and death 
benefits. See§§ 15.1-136.1 to -136.7 (payments to beneficiaries of deceased law 
enforcement officers and firemen); §§ 27-39 to -so (relief for firefighters and their 
dependents); §§ 51-115 to -127 (disability and death benefits payable as part of 
policemen's pensions). 

n6 An occupier is liable to a licensee for Injuries caused by a condition of the premises if he 
knows or should know of the condition, should realize the condition carries an unreasonable 
risk of harm to the licensee, should expect the licensee will not discover the danger, and 
fails to use reasonable care to make the condition safe or warn of the danger, provided the 
licensee does not know or have reason to know of the condition and risk. Busch v. Gaglio, 
207 Va. 343, 348·49, 150 S.E.2d 110, 114 (1966) (adopting Restatement (Second) of Torts 
§ 342). An occupier Is liable to its Invitee injured •as the result of an unsafe condition (one 
which was not open and obvious to the invitee) if the Invitor knew it existed, or by the 
exercise of reasonable care should have discovered its existence, and failed to remedy the 
condition or otherwise to protect the invitee against the danger." Appalachian PoWJ!V Co. v. 
Sanders, 232 va. 1~9, 194, 349 S.E.2d 101, 105 (1986) (this day dedded). 

·------ • ·--·-- .. ··End Footnotes·-- .. --·--·--·---- [**18) 

[ 4-5] We hold that, where an owner or occupier knows or has reason to know of a 
dangerous condition and knows or has reason to know of the presence ori the premises of 
an officially privileged person whom the owner or the occupier knows or has reason to know 
is unaware of the danger, he owes a duty to use reasonable care to make the condition safe 
or to warn that person of the danger. Cf. Restatement (Second) of Torts §§ 342, 345. 
Further, an owner or occupier may be liable to firemen or policemen injured as a result of a 
violation of a statutory duty created for the express benefit of such persons. See Scheurer, 
175 Ohio St. at 168, 192 N.E.2d at 43. 

[6] We expressly limit this holding to cases involving Injuries occurring as the result of 
conditions on areas of the premises not open to the public, reserving decision on the issue 
whether a greater degree of care is owed to firemen and policemen injured [***112] on 
public areas, where the occupier may owe a duty to invitees to keep the premises safe. See 
Beedenbender v. Midtown Properties, [*186] 4 A.0.2d 276, 281·82, 164 N.Y.S.2d 276, .. . 

-324-
-.. 



• Get a Docume..'li - by' Citation -." .. '2 V a. 117 

281 (1957); Restatement (Second) of Torts § 345(2). 

v. 
Pearson [**19] challenges the trial court's action in sustaining demurrers to the 
negligence and negligence per se counts of his pleadings. 

(7] Pearson in essence alleged that defendants were negligent in their failure to wam him of 
a dangerous condition they had created. Under the rule applicable to licensees, an oc-cupier 
is liable if he fails to use reasonable care to make safe a condition of which he knows or 
should know or to warn of the danger. Busch v. Gaglio, 207 Va. 343, 348-49, 150 S.E.2d 
110, 114 (1966). Under the rule which we have enunciated with respect to firemen and 
policemen, the same duty arises, but only where the occupier knows or should know of their 
presence on the premises. Pearson did not allege that defendants were present or knew of 
Pearson's presence on the site or that they had an opportunity to warn him of the 
dangerous condition. The allegation that defendants knew or should have known that 
Pearson or other firemen had been and would probably be coming on the premises to fight 
fires at night Is Insufficient. There is no allegation that the firemen came on a routine 
schedule or at any time other than In response to fire alarms. Thus, there Is no (**20] 
allegation that defendants knew or had reason to know of Pearson's presence on the 
premises at a time when the dangerous condition existed. 

(8] Pearson alleged that defendants violated a regulation, 29 C.F.R. § 1926.850 (1978), 
promulgated under the Occupational Safety and Health Act, and that this violation 
constituted negligence per se. Pearson, however, was not an employee within the class of 
persons for whose protection the regulation was enacted. Violation of the regulation, 
therefore, could not benefit Pearson on a negligence per se theory. 

[9] Pearson further alleged that defendants violated provisions of the Virginia Uniform 
Statewide Building Code and that this violation constituted negligence per se. Specifically, 
Pearson alleged violation of former § 115.3 of the Building Code, applicable at the time of 
his accident, which provided: 

Lot Regulation: Whenever a structure is demolished or removed, the premises 
shall be maintained free from all unsafe [*187] or hazardous conditions by the 
proper regulation of the lot, restoration of eStablished grades and the erection of 
necessary retaining walt and fences in accordance with the provisions [**21] 
of Article 13. 

The provisions of former Article 13, however, dealt with treatment of the lot after demolition 
of a building Is complete. See§§ 1308.1, 1309.1. Reading these provisions together, we 
find that § 115.3 was not applicable to this demolition work in progress. Thus, the trial 
court property sustained defendants' demurrers to Pearson's negligence per se count. 
Accordingly, we hold that the court did not err in sustaining the demurrers and dismissing 
Pearson's action. 

VI. 

Boeden challenges the trial court's action in denying its motion to strike the evidence, made 
at the conclusion of Jones's evidence and renewed after all the evidence had been 
presented, and in granting and refusing certain jury instructions. In moving to strike the 
evidence, Boeden contended that Jones was reQuired to prove that Boeden knew he was on 
the premises or was likely to enter, that Boeden knew of the condition, should have known 
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It Involved unreasonable risk to Jones, and should have expected Jones would not discover 
or realize the risk, and that Boeden failed to exercise reasonable care to make the condition 
safe or wam Jones. These prindples were subsequently incorporated [**22] in an 
instruction proffered by Boeden and refused by the trial court. 

[10] [***113] Boeden was not alleged to have violated any statutory duty. The sole basis 
of recovery was Boeden's failure to discover the hazardous condition of the wooden platform 
and make the condition safe or wam Jones of the danger. The evidence showed that Boeden 
had no knowledge or reason to know of the condition of the platform and no knowledge that 
Jones was on the premises or even that he was likely to come on the premises in the 
performance of his duties. Unlike Cameron v. Abatie/1, 127 Vt. 111, 241 A.2d 310 (1968), 
relied upon by Jones, there was no evidence that Boeden knew of any regular or routine 
police check of its property. Ac;cordingly, Boeden did not violate any duty owing to Jones. 

[11] Jones contended that he should be accorded the status of an invitee because the 
Boeden property was the site of a business enterprise to which the public was invited. Jones 
was not on that [*188] part of the premises open to the public and did not go on the 
property during business hours; there is no evidence that he entered on Invitation, either 
express or impli.ed. 

Accordingly, we [**23] hold that the trial court erred in denying Boeden's motion to strike 
the evidence and to enter summary judgment in favor of Booden. We will reverse the 
judgment in favor of Jones and enter judgment here In favor of Boeden. 

Record No. 830982 •• Affirmed. 

Record-No. 840521 --Reversed and final judgment. 
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Melvin R. Marslender v. Virginia Elec. and Power Co. 

Case No. (Law) L90-2563 

CIRCUrT COURT OF THE CITY OF NORFOLK, VIRGINIA 

37 Va. Cir. 199; 1995 Va. Cir. LEXIS 1068 

July 31, 1995, Decided 

CORE TERMS: regulation, duty, wires, introduce, crane, legal duty, foreseeability, 
Inadmissible, monitor, inspection, height, assumption or risk, motion In limine, exclude 
evidence, electric power, duty of care, underground, admissible, insulating, electrical, 
Insulate, fuse, tap, convincing, insulated, occupational safety, contributory negligence, 
expert testimony, own safety, power line · 

Show Headnotes 

JUDGES: 

JUDGE John c. Morrison, Jr. 

OPINIONBY: MORRISON 

OPINION: [*199] This matter is pending on a motion by Melvin R. Marslender to exclude 
regulations issued under the Occupational Safety and Health Act ("OSHA") from evidence 
and a motion in limine by. Virginia Electric and Power Company ("VEPCO") to exclude 
various testimony and evidence. 

The relevant facts are as follows. On. April 28, 1989, Plaintiff and several co-workers were 
using a crane to move steel beams on the property of their employer, Globe Iron 
Construction Company. Plaintiff was injured when the crane and an electric P.ower line 
owned by. VEPCO came into contact. Electricity from the power line travelled through the 
crane to a metal beam that Plaintiff was guiding with his hands. The accident resulted 
[**2] in the amputation of Plaintiff's arms and legs. 

Plaintiff seeks to bar Defendant from introducing OSHA regulations as evidence of 
foreseeability, contributory negligence, assumption of risk, or negligence per se. Defendant 
is before the court on a motion in limine to exclude evidence: (1) that VEPCO had any legal 
duty to insulate its lines with wrap material, bury the lines underground, or segregate the 
lines with a tap fuse; (2) that VEPCO had any legal duty to monitor the activities of Globe 
Iron after the 1988 accident; and (3) of any incidents involving [*200] VEPCO lines, 
except the April 21, 1988, and April 28, 1989, accidents Involving the crane. n1 Each 
motion will be considered in turn below. 

- - ~ - .. - .. - .. - - - - - - - - -Footnotes- .. - - - - .. - - - - - - - .. - - -

nl Defendant's motion in limine also requests that VEPco•s internal rules, induding its 
Policy and Procedures Manual and any other VEPCO manuals, be excluded from evidence at 
trial. The Court need not address this issue because Plaintiff now concedes that such , 
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evidence is inadmissible. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

I. Plaintiff contends that OSHA regulations, adopted In Virginia, governing operations near .. 
electric power lines should be excluded from jury consideration. Under 29 C.F.R. § 1910.180 
(j)(3), electrical [**3] power line owners must be notified before the commencement of 
operations near such lines. Similarly, 29 C.F.R. § 1910.1SO(j)(1)(i) prohibits the use of 
cranes within 10 feet of energized power lines. Plaintiff argues that these regulations are 
inadmissible as evidence on the issues of foreseeability, contributory negligence, 
assumption of risk, and negligence per se. 

Plaintiff relies primarily on 29 U.S.C. § 653(b)(4), which provides: 

Nothing in this Act shall be construed to supersede or in any manner effect any 
workman's compensation law or to enlarge or diminish or affect in any other 
manner the common law or statutory rights, duties, or liabilities of employers 
and employees under any law with respect to Injuries, diseases or death or 
employees arising out of, or in the course of, employment. n2 

- - - - - - - - · · - - - - · - · -Footnotes- - - - - - · - - - - - - - - - - -

n2 Plaintiff also relies on similar language con.tained In Virginia's Overhead High Voltage 
Safety Act. See Va. Code Ann. § 59.1-414 (Michie 1950). However, that act became 
effective after Plaintiff's cause of action arose and is, therefore, inapplicable in this case. 

- - - - - - - - - - .. - - - - - ·End Footnotes- - - - - - - - - - - - - - - · -

Plaintiff maintains that the introduction of OSHA regulations for any of the evidentiary 
purposes described [**4] above would affect the common law rights of Plaintiff in violation 
of § 653(b)( 4). 

The extent to which OSHA regulations may be relied upon lr.t negligence actions has not 
been resolved in Virginia. However, other jurisdictions have considered this issue. Courts 
unanimously agree that§ 653(b)(4), relied on by Plaintiff, stands only for the proposition 
that OSHA regulations do not create a private right of action. See, e.g., Pratico v. Portland 
Terminal Co., 783 F.2d 255, 265-67 {1stCir. 1985); Rabon v. Automatic Fasteners, Inc., 
672 F.2d 1231, 1238 (5th Clr. 1982); Byrd v. Fieldcrest Mills, Inc., 496 F.2d 1323 (4th Cir. 
1974). Accordingly, a number of courts have concluded that OSHA regulations are relevant 
In determining the standard of care in negligence actions. See, e.g., Practice, 783 F.2d at 
267; [*201] Rabon v. Automatic Fasteners, Inc., 672 F.2d 1231, 1238 {5th Clr. 1982). 
Although these cases are not binding precedent in this Court, their reasoning is convincing. 
Therefore, the Court will allow Defendant to introduce OSHA r-egulations as evidence of the 
duty of care that Plaintiff was required to exercise fer his own safety. 

It should be noted that most of the cases cited by Defendant [**5] have involved actions 
in which employees sought to introduce OSHA regulations as evidence of the duty of care 
owed by an employer. The fact that in this case OSHA regulations are being introduced 
against an employee by a person other than his employer is of no consequence. Under both 
federal and state law, "each employee shall comply with occupational safety and health 
standards and all rules, regulations,- and orders issued pursuant to this Act which are 
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applicable to his own actions and conduct." 29 U.S. C. § 654(b); see also Va. Code§ 40.1· 
51.2(a) (Michie 1950). 

Courts have been more reluctant to conclude that a violation of OSHA regulations is 
negligence per se. See generally Annotation, VIolation of OSHA R.egulatlon As Affecting Tort 
Uability, 79 A.L.R..3d § 4 (1977 &. Supp. 1994) (personal injury lawyers more suc-cessful In 
getting OSHA violations before the jury as evidence of negligence than as negligence per 
se); 61 Am. Jur. 2d, Plant and Job Safety, § 28 (1981 &. Supp. 1994) (courts split as to 
whether violations of OSHA regulations are negligence per se}. The Virginia General 
Assembly has enacted provisions that track the OSHA regulations that Defendant seeks to 
introduce ["'*6] and has explicitly mandated that such provisions are inadmissible as 
negligence per se. See Va. Code Ann. §§ 59.1-406 through 59.1·414 (Michie 1950). Since 
the Virginia enactments became effective several months after Plaintiff's cause of action 
accrued, they are not conclusive. Nevertheless, given the past uncertainty on the issue, this 
Court holds that Defendant may not introduce Plaintiff's alleged violations of OSHA 
regulations as negligence per se. 

Lastly, Defendant provides no convincing authority that OSHA regulations are admissible as 
evidence of foreseeability and assumption of risk. Therefore, the Court finds that the 
regulations are inadmissible on those issues. 

II. Defendant first argues that Plaintiff should not be allowed to introduce at trial expert 
testimony that Defendant could have eliminated or reduced the danger of the overhead 
electrical wires by burying them, insulating them, or by using a tap fuse. VEPCO maintains 
that it had no legal duty to use any of these alternative safety measures. 

["'202] The Virginia Supreme Court has stated that "the duty of insulating, in the sense of 
covering the wires, is not absolute, and if a company maintains its wires at such height 
["""'7] that it is not reasonable to anticipate contact with them, further insulating is not 

reQuired." Virginia Elec. &. Power Co. v. McCleese, 206 Va. 127, 131, 141 S.E.2d 755 
(Quoting Trimyer v. Norfolk Tallow Co., 192 Va. 776, 783-84, 66 S.E.2d 441). However, "At 
places where others have a right and reasonably may be expected to go for work, business, 
or pleasure, there is a duty to keep wires carrying a dangerous voltage properly insulated .. 
• • " ld.; See also, Andrews v. Appalachian Electrical Power Co., 192 Va. 150, 63 S.E.2d 750 
(1951) (no duty to insulate wires placed at a proper height to guard against injuries 
occasioned by their falling). 

The above authority makes clear that VEPCO's decision to place electrical wires above the 
ground was a viable safety option. Defendant was under no duty to place such lines · 
underground. Accordingly, testimony relating to that issue is exduded. Additionally, there is 
no dispute that VEPCO's wires were not insulated. Therefore, under McCleese, if VEPCO's 
wires were at a height at which VEPCO could have reasonably anticipated contact with 
them, then VEPCO breached its duty of care. Conversely, if the wires were high enough so 
that contact was not reasonably foreseeable, VEPCO did not breach [**8] its duty, 
notwithstanding the failure to insulate. Accordingly, any cost/safety analysis by Defendant 
regarding insulation is Irrelevant and, therefore, will not be admitted at trial. 

With respect to tap fuses, no authority has been offered as to whether a legal duty to use 
such devices exists or does not exist. Thus, the Court does not at this time exclude 
testimony or evidence regarding the propriety of using such devices. 

III. Next, Defendant asks the Court to exclude expert testimony that it had a duty to 
monitor Globe Iron's activities to determine if Globe Iron was continuing to use a -crane in 
its yard. 
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"It is well settled in this jurisdiction and elsewhere that those who engage in the production 
and distribution of electricity must exercise a high degree of care." Trimyer, 192 Va. at 783. 
This degree of care "Includes the duty of making reasonable and proper inspection of their 
wires and appliances." Andrews, 192 Va. at 156. "How often inspection should be made 
depends upon the circumstances of the particular case and is ordinarily a matter for the -
jury." Id. Under no circumstances, however, are electric companies the insurers against 
accidents. See id. Nor are they under [**9] 9 a duty to continuously monitor the land 
underneath their power lines to ensure that equipment will not be used in dangerous 
proximity. See, [*203] e.g., Dunnaway v. Duquesne Ught Co., 423 F.2d 66, 69 (3d Cir. 
1970); Guglielmo v. Scotti&. Sons, Inc., 58 F.R.D. 413 (W.O. Pa. 1973). Accordingly, any 
testimony or evidence pertaining to the reasonableness of VEPCO's inspection and 
maintenance of its power lines at the Globe Iron plant is admissible and will not be excluded 
at trial. However, Plaintiff will not be allowed to introduce testimony regarding a duty by 
VEPCO to continually monitor Globe Iron's activities. 

IV. Defendant's last contention is that the Court should exclude evidence of incidents 
Involving VEPCO power lines other than those that occurred on April 21, 1988, and April 28, 
1989. The Court does not have a sufficient amount of Information to exclude evidence of all 
other Incidents that occurred. Thus, the admissibility of such evidence will necessarily be 
dealt with by the Court at trial. 
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JOHN D. HALTERMAN, JR. v. RADISSON HOTEL CORPORATION, ET AL. 

Record No. 990311 

SUPREME COURT OF VIRGINIA 

259 Va. 171; 523 S.E.2d 823; 2000 Va. LEXIS 18 

January 14, 2000, Decided 

PRIOR HISTORY: [***1] FROM THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA. John 
E. Kloch, Judge. 

DISPOSITION: Affirmed. 

CASE SUMMARY 

PROCEDURAL POSTURE: Plaintiff employee appealed the judgment of the Circuit Court of 
the City of Alexandria (Virginia), ruling for defendant employer in plaintiff's claim for 
violation of 29 C.F.R. § 1910.1200(e), and negligence for injuries received while working at 
defendant's site. 

OVERVIEW: Plaintiff employee brought an action against defendant employer for injuries 
sustained while working at defendant's site, alleging that defendant violated 29 C.F.R. § 
1910.1200(e) in failing to inform him of the hazards posed by chemicals contained at 
defendant's site, and a negligence claim. The trial court granted defendant's motion to 
strike the 29 C.F.R. § 1910.1200(e) negligence per se claim, and the jury returned a verdict 
for defendant on the negligence claim. Plaintiff appealed. The court affirmed because the 
record contained no evidence that defendant failed to provide any information to plaintiff 
required under 29 C.F.R. § 1910.1200(e) claim, and thus plaintiff's claims for negligence 
and negligence per se were properly dismissed. 

OUTCOME: Dismissal of plaintiff employee's claims affirmed, because the record contained 
no evidence that defendant employer failed to provide any required information to plaintiff, 
and thus plaintiff's claims for negligence and negligence per se were properly dismissed. 

CORE TERMS: regulation, workplace, chemical, laundry room, hotel, hazard, hazardous, 
exposed, sheet, claim of negligence, multi-employer, machine, cracks, negligence claim, 
display, welding, door, acid, hazardous chemical, data sheet, hydrofluosilicic, pneumonitis, 
foreseeable, emergency, on-site, washing, laundry, repair, inform, lung 

CORE CONCEPTS - Hide Concepts 

Labor &. Employment Law : Occupational Safety &. Health 
See 29 C.F.R. § 1910.1200(e). 

Torts : Negligence 
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The requirements for proving a daim of negligence per se are well established. first,' a · ··· · ·. 
plaintiff must establish that the defendant violated a statute that was enacted for public 
safety. Second, the plaintiff must prove that he belongs to the dass of persons for 
whose benefit the statute was enac:ted, and that the harm that occurred was of the 
type against which the statute was designed to protect. Third, the plaintiff must prove 
that the statutory violation was a proximate cause of his Injury. 

Labor &. Employment Law : Oc:cupatlonal Safety &. Health 
The provisions of 29 C.F.It. § 1910.1200(e) apply to any chemical which is known to be 
present in the workplace in such a manner that employees may be exposed under 
normal conditions of use or in a foreseeable emergency. 29 C.F.R. § 1910.1200(b)(2). 

Labor&. Employment Law :Occupational Safety&. Health :Compliance&. Defenses 
29 C.F.R. § 1910.1200(e) requires an employer, among other things, to provide the 
required information at its workplace to Its own employees. 29 C.F.R.. § 1910.1200(e) 
(1). 

LaQor &. Employment Law: Occupational Safety&. Health : Compliance&. Defenses 
Under the multi-employer workplaces provision of 29 C.F.R. § 1910.1200(e), an 
employer also is responsible for providing information about its hazard communications 
program to the employer(s) of other employees working at the same work site. 29 
C.F.R.. § 1910.1200(e)(2). The required information lndudes, among other things, the 
methods the employer will use to provide the other employer(s) on-site acc:ess to 
material safety data sheets for each hazardous chemical the other employer(s)' 
employees may be exposed to while working. 29 C.F.R. § 1910.1200(e)(2)(i). 

COUNSSL: Ed.ward S. Rosenthal (Rosenthal, Rich &. Castle, on briefs), for appellant). 

Joseph Oyer (Sidliano, EIUs, Oyer&. Boccarosse, on brief) for appellees. 

JUDGES: OPINION BY JUSTICE BARBARA MILANO KEENAN. 

OPINIONBY: 6AR.6AR.A MILANO KEENAN 

OPINION: 

[*173] [**823] Present: All the Justices 

OPINION BY JUSTICE BARBARA MILANO KEENAN 

In this appeal, we consider whether the bial court erred in striking the plaintiff's evidence 
on a daim of negligence per se. 

John 0. Halterman, Jr., filed an amended motion for judgment against Radisson Hotel 
Corporation, Mark Center Hotel Umited Partnership, and Radisson Mark Plaza Joint Venture 
(collectively, Radisson), the owners and operators of the Radisson Plaza Hotel at Mark 
Center (the hotel) in Alexandria. He alleged that he was injured when he was exposed to 
hazardous chemicals while repairiog washing machines In the hotel's laundry room. 

In Count I, Halterman alleged that Radisson was guilty of negligence per se because it 
violated a federal regulation promulgated under the Occupational Safety and Health Act 
(OSHA), 29 U.S.C. §§ 651 through ·678. The regulation, 29 C.F.R. § 1910.1200(e), known 
as the Hazard Communication Standard (HCS regulation), requires, among other things, 
that employers (***2] implem~nt a written hazard c:omn.:tunication program to provide 

-332-



Get a Dooune:xt .-bY C!Ution -.".59 V a. 171 . - : 

specified information to certain employees concerning hazardous chemicals used 'at the 
employers work sites. This regulation provides, in material part: 

......... 

(e) Written hazard communication program. (1) Employers shall develop, Implement, and 
maintain at each workplace, a written hazard communication program which ••• indudes .. 
the following: 

[**824] (i) A IJst of the hazardous chemicals known to be present using an identity that is 
referenced on the appropriate material safety data sheet (the list may be compiled for the 
workplace as a whole or for individual work areas}; ••• 

(ii) The methods the employer will use to inform employees of the hazards of non-routine 
tasks ••• 

(2) Multi-employer workplaces. Employers who produce, use, or store hazardous chemicals 
at a workplace In such a way that the employees of other employer(s) may be exposed (for 
example, employees of a construc:tlon contractor working on-site) shall additionally ensure 
that the hazard communications [*174] programs developed and Implemented under this 
paragraph (e) Include the following: 

(i) The methods the employer will use to provide the other employer(s) [***3] on-site 
access to material safety data sheets for each hazardous chemical the other employer(s)' 
employees may be exposed to while working; 

(il) The methods the employer will use to inform the other employer(s) of any precautionary 
measures that need to be taken to protect employees during the workplace's normal 
operating conditions and in foreseeable emergendes; and 

(iii) The methods the employer will use to inform the other employer(s} of the labeling 
system used in the workplace. · 

(3) The employer may rely on an existing hazard communication program to compiY .. With 
these requirements, provided that it meets the criteria established in this paragraph (e). 

Halterman asserted that Radisson violated the HCS regulation '"by failing in all respects to 
provide information to him about any chemicals known to be present in the laundry room in 
such a manner that he may be exposed to them while doing the repair work or in a 
foreseeable emergency.'" 

In Count II, Halterman asserted a simple negligence dalm. He alleged that Radisson failed 
to maintain the hotel laundry room In a reasonably safe condition and failed to wam him of 
the hazards posed by chemicals contained in laundry [***4] products used in the laundry 
room. 

The following evidence was presented In a jury trial. In March 1995, John Hieatt, the hotel's 
chief engineer, contacted H & H Machine Company (H & H) to arrange for the repair of a 
washing machine in the hotel's laundry room that had developed cracks around its stainless 
steel door hinges. H & H sent Halterman, a certified welder, and Robert Lankfo'rd, another 
employee, to the hotel to perform the work. After Halterman arrived at the work site, Hleatt 
directed him to repair an additional washing machine that had similar cracks. 

Halterman employed a welding process using tungsten Inert gas to repair the cracks. Curing 
this welding process, heat is generated by electrldty and conducted through a 
noncombustible tungsten electrode to melt stainless steel filler rods and form a weld. The 
repair work took several hours to complete, and Halterman spent about 30 [*175] to 45 ,. 
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minutes of that time welding the cradcs in the doors of the machines. 

The hotel maintained a display unit on the wall of the laundry room, which contained 
material safety data sheets for all the laundry products used by the hotel. These sheets 
contained Information about hazardous components [***5] in the products and Jnduded .. 
warnings and instructions about the proper use of the products, protective measuras to 
follow, and first aid procedures to employ in the event of improper exposure. 

One of the products that the hotel used in the laundry room was a laundry sour known as 
Liquid Lusterfixe. A material safety data sheet in the display unit noted that Liquid 
Lustertixe contained a 15% to 40% concentration of hydrofluosillclc acid, and that this acid 
was a "hazardous component." 

The display unit for the material safety data sheets was located ten feet to the left of the 
door through which Halterman entered the laundry room. To reach the washing machines, 
Halterman was required to tum to his right after passing through the door. Hteatt did not 
point out the display unit to Halterman or otherwise advise him about [**825] hazardous 
chemicals used In the laundry room. 

Halterman testified that he was in good health when he arrived at the hotel but, before 
leaving the premises, he had developed a cough. Curing the remainder of the day and the 
following night, Halterman's cough worsened and he developed shortness of breath. 

Or. Mohammad Taleghanl, a pulmonary disease specialist who treated [***6] Halterman, 
testified that Halterman contracted acute chemical pneumonitis as a result of being exposed 
to Liquid Lusterfixe. Or. Taleghani explained that Halterman's pneumonitis eventually 
"resolved Itself" into a condition known as Interstitial fibrosis, or scarring of the lung tissue •. 
Or. Taleghani further stated that, as a result of the fibrosis, Halterman lost about one-third 
of his vital lung capacity. 

Dr. Laura Welch, an occupational medicine specialist, testified that in her opinion, 
Halterman's lungs were injured when the welding process heated the hydrofluosilidc add 
contained In the Uquid Lustertixe residue that had accumulated In the cracks around the 
washing machines' hinges. She stated that this heat "acted on" the hydrofluosillcic acid "to 
create" a gas of hydrogen fluoride or another fluorine-based compound, which are toxins 
known to cause pneumonitis. 

[*176] At the conclusion of Halterman's evidence, the trial court granted Radisson's 
motion to strike Halterman's evidence on Count I, the daim of negligence per se. The court 
ruled that Halterman was not within the dass of persons that the HCS regulation was 
intended to protect. The court then denied Radisson's motion [***7] to strike Halterman's 
evidence on Count n, the simple negligence daim. 

After Radisson presented testfmony and rested its case, the trial court denied Radisson's 
renewed motion to strike Halterman's evidence on the simple negligence daim. The court 
also refused Halterman's proposed jury instruction no. 14, which contained the definition of 
the term "hazardous chemical" used in the HCS regulation, and proposed instruction no. 15, 
which stated the duties imposed by the HCS regulation on an employer at a "multi­
employer workplace." The jury returned a verdict In favor of Radisson on the simple 
negligence claim and the trial court entered final judgment in accordance with the jury 
verdict. · 

On appeal, Halterman contends, among other things, that Radisson violated the HCS 
regulation by failing "to ensure that the hazards of Liquid Lusterftxe, plainly set out in its 
material safety data sheet, were communicated to (him]." _He asserts that the "multi-.. 
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employer workplaces" provision of the HCS regulation, 29 C.F.R.. § 1910.1200(e}(2), . 
Imposed this duty on Radisson, and that Radisson's violation of that provision entitled him 
to assert a claim of negligence per se against Radisson for [***8] the Injuries he 
sustained. We disagree with Halterman's arguments. 

The requirements for proving a claim of negligence per se are well established. First, a 
plaintiff must establish that the defendant violated a statute that was enacted for public 
safety. n1 MacCoy v. Colony House Builders, Inc., 239 Va. 64, 69, 387 S.E.2d 760, 763 
(1990); Virginia Elec;. and Power Co. v. Savoy Canst. Co., 224 Va. 36, 45, 294 S.E.2d 811, 
817 (1982). Second, the plaintiff must prove that he belongs to the class of persons tor 
whose benefit the statute was enacted, and that the harm that occurred was of the type 
against which the statute was designed to protect. Williamson v. The Old Brogue, Inc., 232 
Va. 350, 355, 350 S.E.2d 621, 624 (1986); Pearson v. Canada Contracting Co., 232 va. 
177, 186, 349 S.E.2d 106, 112 [*1n] (1986); Virginia Elec. and Power Co., 224 Va. at 
45, 294 S. E.2d at 817. Third, the plaintiff must prove that the statutory violation was a 
proximate cause of his injury. Thomas v. Settle, 247 Va. 15, 20, 439 S.E.2d 360, 363 
(1994); Hack v. Nester, 241 Va. 499, 503·04, 404 S.E.2d 42, 43 (1990); [***9] Pullen v. 
·Nickens, 226 Va. 342, 349, 310 S.E.2d 452, 455 (1983). 

- - - - - - • - - - - - • - - - - -Footnotes- - - • - · - - - - - - - - - - - -

n1 We ~ate that Radisson does not argue that an OSHA regulation is not the equivalent of a 
statute enacted for public safety for purposes of establishing a claim of negligence per se. 
Thus, In resolving the issues raised In this appeal we will assume, without deciding, that the 
violation of an OSHA regulation Is the equivalent of such a statutory violation in asserting 
this type of claim. · 

- - - - - - - - • - - • - • - - -End Footnotes- - - - - - - - - - - - - • - 4 
-

We first consider whether Halterman proved that Radisson violated the HCS [**826] 
regulation. Since the trial court struck Halterman's evidence, we will review the evidence 
and the inferences reasonably raised by the evidence in the light most favorable to· him. 
Claycomb v. Didawick, 256 Va. 332, 335, 505 S.E.2d 202, 204 (1998); A.H. v. Rockingham 
Pub. Co., 255 Va. 216, 219, 495 S.E.2d 482, 484 (1998). 

In deciding this Issue, we need not determine whether Halterman, a repairman sent to the 
workplace by his employer, [***10] was wjthin the dass of persons that the "multi­
employer workplaces" provision of the regulation· was intended to protect. Even if Halterman 
was within this dass of persons, his evidence failed to show that Radisson violated any 
requirements. Imposed by that provision. 

At trial, Halterman did not present any evidence that the material safety data sheets 
Radisson maintained at its workplace lacked suffident wamings about the hazardous 
chemicals contained in Uquid Lusterfixe or the potential consequences of exposure to those 
chemicals. Instead, he based his dalm af negligence per se solely on Radisson's violation of 
an alleged requirement in the "multi--employer workplaces" provision to provide this 
information about the chemicals directly to him, or to show him the location of the material 
safety data sheets In the laundry room. 

The provisions of the HCS regulation apply to "any chemical which is known to be present in 
the workplace in such a manner that employee may be exposed under normal conditions af 
use or in a foreseeable emergency." 29 C.F.R. § 1910.1200(b)(2). The·HCS regulation 
required Radisson, among other things, to provide the required information at its workplace 
[***11] to its own employees. See 29 C.F.R. § 1910.1200(e)(1). Under tl'le •multi· 

employer workplaces~~ provision of ..the HCS regulation, Radisson also was responsible for .. 
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providing information about its hazard communications program to the employer(s) of other 
employees working at the same work site. See 29 C.F.R. § 1910.1200(e){2). The required 
information included, among other things, the "methods the employer will use to provide 
[*178] the other employer(s) on-site access to material safety data sheets for each 

hazardous chemical the other employer{s)' employees may be exposed to while working. • ~ 
29 C.F.R. § 1910.1200(e)(2)(i)(emphasis added). 

The plain language of this provision did not obligate Radisson to communicate information 
about the chemicals in use in the laundry room directly to Halterman, the employee of 
another employer, but only obligated Radisson to communicate or to make available any 
required information to Halterman's employer, H & H. 

The record contains no evidence that Radisson failed to provide to H & H any information 
required under the HCS regulation. Thus, we hold that Halterman failed to prove that 
Radisson violated the HCS regulation, and we conclude [***12] that the trial court did not 
err in striking Count I of the amended motion for judgment. Since the trial court reached 
the correct result for reasons not stated in its ruling, we will uphold that re!:!tJit. r.t2 First Sec. 
Federal Sav. Bank, Inc. v. McQullken, 253 Va. 110, 115, 480 S.E.2d 485, 488 (1997}; see 
Robbins v. Grimes, 211 Va. 97, 100, 175 S.E.2d 246, 248 (1970). 

~ .. - - - - - - - - - - - · - - - ·Footnotes- - - - - - - · - - - - - - - - - -

n2 Because the trial court properly struck the evidence on Count I, we also conclude that 
the court did not err in refusing proposed jury instructions nos. 14 and 15, which were 
based on the HCS regulation. 

- - • - • - - - - - • - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

For the reasons stated in this opinion, we will affirm the trial court's judgment. 

Affirmed. 
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VIRGL'UA: 

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

:MICHAEL A SHEPHERD, 

Plaintiff, 

v. AT LAW NO. CL982952 

W.B. :MEREDITH, ll, INC. 

and 
~ 

~ ATLANTIC WELD1NG & FABRICATING, INC., 
~ 

~ Defendants. 

! ORDER 
'< 
~ 
~ 

~ 
u 
II. 

% 

THIS DAY, came the plaintiff, and the defendants, represented by their respective counsel, 

on their Motions and pleadings previously filed with the Court, the evidence being presented ore 

~ tenus, the Coun having considered the findings and written arguments filed herein, and was argued 

~ 
"' Ul 

t 
~ 

by counsel. 

WHEREFORE, it is ADJUDGED, ORDERED and DECREED, and for good cause shown 

as to Motions in Limine Numbered 1 through 7, as follows: 

As to Plaintiffs Motion in Limine Number 1, it is agreed by the patties, and ordered by the 

Court, that counsel for the defendants are limited for the pw-poses of the impeachment of the 

witness, Christopher Scott Hewitt, to attempt to establish only the fact and number of any prior 

felony convictions and/or any prior convictions involving lying, cheating or stealing; 

As to Plaintiffs Motion in Limine Number 2, the Court declined to rule on the issues 

-1-
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presented therein, namely, requesting the Court to suppress and exclude any and all evidence of 

plaintiffs prior or subsequent injuries, deferring said ruling to the trial judge; 

As to Plaintiff's Motion in Limine Number 3, it is agreed by the parties, and ordered by the 

Court, that Plaintiffs Motion in Limine Number 3, is hereby GRANTED, namely that the issue of 

plaintiffs having filed a Worker's Compensation claim shall be excluded from the trial of this 

matter; 

As to Plaintiffs Motion in Limine Number 4, the Court DENIED same, specifically, denying 

plaintiffs request for a Court Order stating that counsel for the defendants be precluded from 

arguing minimizing statements of contributory negligence in that the Court is of the opinion that 

entry of such an Order is not appropriate; however, the Court further states that this ruling in no way 

precluded plaintiffs counsel from objecting to improper argument at the trial of this matter, and 

As to Plaintiffs Motion in Limine Number 5, it is agreed by the parties, and ordered by the 

Court, that Plaintiffs Motion in Limine Number 5, is to be heard at a later date, and prior to trial, 

~ once the deposition transcript of Mr. Gordon Marc Cooper is obtained by counsel; 

i 
<II 
Ul 

i 
As to Plaintiffs Motion in Limine Number 6, it is Ordered by the Court, that Plaintiffs 

Motion to suppress and exclude any evidence or argument that the plaintiff did not file a ta."< return. 

more specifically, for the year 1995, is DENIED; 

As to Plaintiff's Motion in Limine Number 7, it is agreed by the parties, that Plaintiffs 

Motion in Limine is to be heard at a later date, and prior to trial, once the deposition transcript of 

Mr. Edwin Shelton is obtained by counsel, and 

That Defendants' Motion in Limine to preclude all or part of the testimony of the plaintiffs 

expert witness, FrankL. Burg, at the trial of this matter is DENIED. 

PAGE 
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That Plaintiffs Motion in Limine to exclude any and all testimony ofRichard V. Leland, an 

expert witness specifically retained by Atlantic W~lding & Fabricating, Inc. (hereinafter referred 

to as .. Atlantic") is to be heard at a later date, and prior to trial, once the deposition transcript of 

Richard V. Leland can be obtained by counsel; 

As to Atlantic's Motion to Compel the plaintiff to produce plaintiffs counsel's letter to 

FrankL. Burg and Defendant Atlantic's Motion to Quash plaintiffs Subpoena Duces Tecum, which 

included the correspondence between counsel for Altantic and Richard V. Leland, by agreement of 

counsel, the aforementioned Motion to Compel and Motion to Quash are removed from the Court's 

docket with the understanding and agreement between counsel that no letters or correspond~nce 

regarding communications between counsel and their respective experts are to be required to be 

produced. 

Seen and Agreed in part and Objected to in part, specifically, Plaintiff objects to the Court's ruling 
regarding Plaintiff's Motion in Limine Numbers 2, 4 and 6 for the reasons stated in Plaintiffs 

~~ent before the Court. 

Blair E. Smircina, 
Counsel for the Plaintiff, 
Michael A Shepherd · 

Objected to, insofar as the rulings on Defendants' Motion to preclude all or part of the testimony 
of plaintiffs expert, FrankL. Burg, for the reasons stated in Defendant's Motion and Supplemental 
Respo in its oral argument before the Court. 

Jo 1 S. Norris, Counsel for 
antic Welding & Fabricating, Inc . 

. .. 
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* * * 40 

1 THE COURT: Why don't we go ahead and 

2 recess for lunch a little bit early. Ladies and 

3 gentlemen, if you would, meet back in the jury 

4 assembly room downstairs in -- how about ten minutes 

5 to two; a little more than an hour. You are welcome 

6 to have lunch in the building. You are welcome to go 

7 out of the building and have lunch, but if you will, 

8 be back downstairs and when you're all together, the 

9 deputy will bring you up as a group at about. ten 

10 minutes to two. 

11 If you've left anything -- by the way I 

12 forgot to tell you, you are welcome to leave personal 

13 items back in the jury room back there. The back door 

14 opens into where the Judges' offices are, so it's 

15 pretty safe back there. If you have anything back 

16 there that you need to get, help yourself. If you 

17 have everything you need, you can go right on out the 

18 back door. Have a nice lunch and we'll see you back 

19 downstairs at about ten minutes to two. 

20 (The jury leaves for lunch.) 

21 THE COURT: Do you want your clients to 

22 stay here? I did that so we could go ahead and do the 

23 motion and then let them go ahead and have lunch. 

24 MR. NORRIS: Your Honor please, I'd like 

25 to move to strike the evidence and enter summary 
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1 judgment in favor of defendant Atlantic Welding and 

2 Fabricating based on the opening statement which I 

3 know, Your Honor, is a rare occurrence. And I know 

4 Courts are loath to keep issues of fact from a jury, 

5 but I believe we have a pretty simple question of law 

6 in front of you based on the opening statement. 

7 If I could borrow -- as I heard the 

8 opening statement Atlantic Welding and Fabricating was 

9 referred to as a subcontractor. In fact, we were a 

10 sub-subcontractor. We had no contract with W. D. 

11 Meredith at all, much less with the United States 

12 Government, and as I heard the opening statement the 

13 argument was Atlantic is going to argue that we 

14 complied with the plans and specs, but that doesn 1 t 

15 relieve us of the obligations and the contract with 

16 the government that are imposed by OSHA. 

17 Now, the OSHA requirement that was relied 

18 upon in the opening statement is that "each employer 

19 shall furnish to each of his employees employment and 

20 a place of employment which are free from recognized 

21 hazards that are causing or likely to cause death or 

22 serious physical harm to his employees." 

23 THE COURT: And that 1 s 91 -- I 1 m trying 

24 to read from a distance. 95596? 

25 MR. NORRIS: Right. Now, the other 
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1 requirement relied upon is limited strictly to the 

2 general contractor. The other section relied upon 

3 which is this section, the clause in the contract, in 

4 order to provide safety controls for the protection of 

5 life and health of employees and other persons, et 

6 cetera, the contractors shall comply. Okay. So, the 

7 only argument that has been made in opening statement 

8 that would bind Atlantic Welding because in request 

9 for admissions the plaintiff has admitted that we --

10 that the work we did complied with plans and 

11 specifications for the job -- is if this OSHA Act 

·12 applies to Atlantic Welding in favor of the 

13 plaintiff. 

14 Now, the plaintiff is not an employee of 

15 Atlantic Welding and Fabricating. In fact, Your 

16 Honor, the plaintiff took the position that he was not 

17 a fellow statutory coemployee of Atlantic when 

18 Atlantic sought to dismiss the case under the 

19 Workmen's Compensation Act. He specifically took the 

20 position that you and I are not coemployees. 

21 Now, I filed a brief and Judge Canada 

22 heard this argument a few weeks ago and said, "It's a 

23 close call, but I'm going to let it go to the trial 

24 judge," and the argument was that the law in Virginia 

25 is clear that OSHA can only be relied upon by a 
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1 plaintiff if he's within the protected class of 

2 individuals, the individuals whose -- who are intended 

3 to be protected by the OSHA Act. And the Virginia 

4 Supreme Court has repeatedly held that that class is 

5 limited to the employees of an OSHA violator. 

6 Now, there was an argument in an opening 

7 statement that the jury would hear evidence that OSHA 

8 is meant to protect people like Mr. Shepherd. That's 

9 not a jury issue. That is a question of law pure and 

10 simple for this Court to decide, and you can decide it 

11 and ought to decide it right now at the beginning of 

12 this case; whether an alleged violation of the general 

13 catchall, all purpose OSHA reg that says, "An employer 

14 has to provide a safe workplace to his employees" 

15 means that's Atlantic Permanent owes a duty under OSHA 

16 to an employee of a material man. No Virginia case 

17 holds that it does. The Virginia case law that I 

18 cited in my brief holds just the opposite, and the 

19 cases we rely upon in that brief are the Pearson case 

20 at 232 Virginia 177. Virginia does not accept a 

21 violation of OSHA as negligence, per se, when a 

22 nonemployee is the plaintiff. 

23 THE COURT: When -- not to destroy your 

24 train of thought, but when you say "he reserved ruling 

25 on the issue" and -- "for the trial Judge to make a 
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1 ruling," was that--

2 MR. SMIRCINA: He said we could bring it 

3 up in court and see what the evidence would be at 

4 trial and we could renew a motion to strike at that 

5 time. I think Mr. Norris is misstating the opening 

6 argument and misstating the evidence we are going to 

7 present in this case, and if Your Honor would indulge 

8 me, I'd go on. 

9 MR. NORRIS: I think the question was 

10 directed at me. 

11 THE COURT: I think it was directed to 

12 Mr. Norris. Let him answer the question. When did 

13 first of all, when did you argue this, so I can look 

14 in the Court's file since we've got about seven 

15 files? 

16 MR. SMIRCINA: Early June. Early June. 

17 It was probably entered about June 20th 

18 

19 

20 

THE COURT: I think I got --

MR. SMIRCINA: -- maybe later than that. 

THE COURT: Actually, you've put a lot of 

21 paper in the file since then. I don't know that I'm 

22 going to be able to read it all now, but it was the 

23 22nd, Thursday at 2:00. I see the yellow sheet, so, 

24 at least, I've got -- and it was a motion to -- is 

25 that -- is that the right date, the 22nd of June? 
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~ MS. SPENCE: Yes, Your Honor. It was 

2 June the 22nd. 

3 THE COURT: Was an order submitted? 

4 MR. SMIRCINA: Yes, an order was 

5 submitted and should have been entered by now. 

6 THE COURT: Then I will look and find 

7 that, too, so that will be easy to look in the Court's 

8 file. I won't take the time to do that now. Let me 

9 listen to what everybody has to say and I'll look at 

10 the file at lunch now that I've found where it is. 

~1 I'm sorry, Mr. Norris. I think you had last cited 232 

12 Virginia ~77. 

13 MR. NORRIS: Yes, I cited the Pearson 

14 case. I also rely on the Robinson versus Matt Mary 

15 Moran case. 

16 THE COURT: Are these in your brief? 

17 MR. NORRIS: Yes, they are, Your Honor. 

18 THE COURT: I can check there for the 

19 cites, and the argument that you're making now is 

20 pretty much the argument that you made then? 

MR. NORRIS: It is, Your Honor. 

22 THE COURT: So, if I look in the 

23 paperwork, that will --

24 MR. NORRIS: Yes, Your Honor. The brief 

25 is only six pages. We filed a supplemental brief 
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1 which should be in the Court's file which is only 

2 three pages. It's a very short and to the point issue 

3 that can focus entirely on Virginia law, and I don't 

4 think a plaintiff can have his cake and eat it, too. 

5 THE COURT: Were the request for 

6 admissions filed at the time that -- the answers to 

7 request for admissions filed at the time that the 

8 arguments were made? 

9 MR. SMIRCINA: More or less 

10 contemporaneous. That's what they relied upon. 

11 THE COURT: So, everybody agrees that 

12 they're before the Court? 

13 MR. SMIRCINA: Yes, ma'am. 

14 THE COURT: Okay. I don't know if Ms. 

15 Spence wants to say anything. It's Mr. Norris• motion 

16 as to his client, so I don't know that you --

17 MS. SPENCE: Other than to say that on 

18 behalf of Meredith and Bosley I join in the motion to 

19 the extent that plaintiff seeks to go forward on the 

20 basis of this alleged violation of a general standard 

21 provision of OSHA. It is not a specific regulation, 

22 and the plaintiff is not a person who is in the class 

23 of people to be protected. That does not resolve the 

24 other matter against Meredith, and I realize that. 

25 THE COURT: And, Mr. Smircina, do you 
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1 wish to respond on behalf of the plaintiff? 

2 MR. SMIRCINA: Yes. Initially, as to 

3 Atlantic Welding and Fabricating -- please, do not 

4 forget that there is common law that when on a work 

5 site you're not to act in a way that could hurt 

6 others. We are going to provide evidence concerning 

7 the negligence of Atlantic Welding and Fabricating, 

8 particularly the fact that this was not done in 

9 accordance with the Army safety manual and in 

10 accordance with OSHA. The mere fact that this 

11 says, "employee" -- that is a term of art that our 

12 expert will explain. And employees under OSHA have a 

13 specific definition, and this plaintiff falls in that 

14 definition and Mr. Burg is going to explain that. 

15 Further, this -- why these provisions 

16 incorporate the Army safety manual is to be sure the 

17 work that is to be done in steel erection is still 

18 subject to the provisions of the Army safety manual as 

19 well, and it is our argument and it is going to be our 

20 proof that this was not complied with by the 

21 subcontractor or the sub-subcontractor, nor was it 

22 accepted by Meredith Construction. Therefore, we say 

23 that the Army safety manual absolutely does apply to 

24 this job site. It does apply to everybody working on 

25 this job site. Atlantic Welding and Fabricating was 
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1 working on this the job site; therefore, it applies to 

2 them. They have to be -- they have to insure the 
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3 safety of all of the other workers both under the Army 

4 safety manual that's what our evidence may say 

5 and under Virginia common law. That's the basis of 

6 our argument. 

7 We just think the motion should be denied 

8 summarily. It's not even close as far as we can see 

9 about this. These are terms of art; employee under 

10 OSHA. It's going to be explained to the jury. This 

11 is the provision of the Army safety manual that 

12 applies to both w. D. Meredith and Atlantic Welding 

13 and Fabricating and Robert Bosley. We are going to 

14 have evidence about that. To strike the evidence at 

15 this point seems not logical to say the least. We 

16 filed a brief, too, Your Honor, on these matters. 

17 THE COURT: It's all going to be in the 

18 file about the same place. 

19 MR. NORRIS: The meaning of employee in 

20 the statute as applied under Virginia law is not a 

21 term of art. It's not subject to explanation by an 

22 expert witness. It's for the Court to interpret 

23 following Supreme Court authority whether the 

24 plaintiff under Virginia law is a designated, intended 

25 beneficiary of OSHA. It's not for an expert witness 
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1 to decide that, and the Supreme Court of Virginia has 

2 ruled on when a person falls within the umbrella of 

3 protection of OSHA, and the Supreme Court has ruled it 

4 to be two different things. 

5 First of all, you have to be the intended 

6 class of beneficiary, which means you have to be an 

7 employee of the person alleged to have violated OSHA, 

8 and second, not only do you have to be the intended 

9 beneficiary, but the statute itself must be geared for 

10 the public benefit; health and safety. 

11 Now, there was a case called Old Brogue. 

12 I'm sorry, I don't have the cite. It's not in my 

13 brief, but it dealt with a Dram-Shop law. It was a 

14 suit by someone who claimed that a bar owner gave too 

15 much alcohol to somebody that went out and caused an 

16 accident, and the negligence, per se, argument in that 

17 case was failure to follow the statute on -- under the 

18 Dram-Shop law. Amazingly, Judge, the Virginia Supreme 

19 Court ruled that the Dram-Shop law was not intended 

20 for the public health and safety. It had a much more 

21 narrow intent, focus and scope by the legislature. 

22 Similarly, OSHA is not intended for the 

23 general public health and safety. It is intended for 

24 employers like Atlantic to make sure its steel workers 

25 aren't hurt. That is the purpose of OSHA. 
-351-

49 



so 

1 MR. SMIRCINA: That's what Mr. Norris 

2 says the purpose of OSHA is. The purpose of OSHA --

3 THE COURT: The Court is going to take 

4 the whole question under advisement and go have 

5 lunch. 

6 MR. NORRIS: Here's the cite to Old 

7 Brogue. It's Williamson versus The Old Brogue at 232 

8 Virginia 350. 

9 THE COURT: And I'll give everybody a 

10 hint. I don't know that I'm going to get to the 

11 bottom of this in an hour, so be prepared to come back 

12 and start in after lunch. Okay? We will now take 

13 lunch. Wait. We have to pull the rabbit out of the 

14 hat. Do you-all want to step up here and pick your 

15. alternate? 

16 (Counsel approached the Bench and 

17 conferred with the Court out of the hearing of the 

18 court reporter.) 

19 THE COURT: Have a nice lunch and .we'll 

20 see you back in a little less than an hour. 

21 (A lunch recess was taken.) 

22 THE COURT: Let me chat with you-all for 

23 a couple of minutes before the jury comes back out, 

24 and you are welcome to slide that out of the way, 

25 too. First of all, I'm not really sure there is such 
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1 a thing as a motion to strike after opening statement, 

2 but be that as it may there were arguments made that 

3 had been made before, and I will say that I haven•t 

4 had a chance to read everything. That•s -- one of my 

5 concerns is the time frame. 

6 It strikes me that some of what Mr. 

7 Norris is asking me or asking the Court to rule on are 

8 areas where it -- decisions need to be made as a 

9 matter of law not as questions of fact, and one hates 

10 to get all the way to the point of all of the evidence 

ll coming in and then make a ruling of law that makes 

12 part of that evidence irrelevant and then you have got 

13 it sitting out here staring at -- the 300 pound 

14 elephant sitting out here and staring at everybody and 

15 it's hard to make it go away. And I'm trying to piece 

16 together everybody's arguments. Was there are we 

17 still proceeding under the original motion for 

18 judgment? I couldn't find any amended pleadings. 

19 MR. SMIRCINA: The proceedings aren't 

20 amended as such, ma•am, but there were allegations of 

21 general general allegations of things which have 

22 been developed over time into what you sort of 

23 presented yourself. 

24 THE COURT: It strikes me that -- the 

25 pleadings look to me as if the original pleadings were 
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1 that of common law theory of negligence. 

2 MR. SMIRCINA: In part, ma'am, and also 

3 under -- and they were also pled in part under the 

4 Army Corps of Engineers safety manual, but a different 

5 provision, and we're arguing it now. 

6 THE COURT: Well -- and I guess that's 

7 what I'm trying to find out. I can't figure out if 

8 this case is a common law negligence case or more of a 

9 premises liability case. And I hear the arguments 

10 about the OSHA regs. Well, under common law 

11 negligence they don't matter. Under something be it 

12 an Army re~ulation or OSHA creating some kind of 

13 separate duty, that's not -- that's why I was looking 

14 back at the pleadings, to see what was there. 

15 MR. SMIRCINA: The pleadings were pled 

16 under the Army Corps of Engineers safety manual and in 

17 general terms and under specific provisions there 

18 under the Corps of Engineers and safety manual. It 

19 was Section 27.803 at the time which had to do with 

20 the erection of structural steel. It also had general 

21 allegations of negligence that violated the Army Corps 

22 of Engineers safety manual. As we went on through 

23 discovery of the case the case shifted somewhat. To 

24 be frank with you I think if you read the original 

25 motion for judgment, it is very lengthy. 
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1 THE COURT: I was trying to get through 

2 it at lunchtime. 

3 MR. SMIRCINA: It was very lengthy and 

4 then when I -- and to be frank with you I wanted to 

5 plead both general allegations of negligence and 

6 allegations under the Army Corps of Engineers safety 

7 manual. I did want to plead that. I mean, I pled it 

8 both ways for a reason. I pled it both ways for a 

9 reason, because I thought we would come to this day. 

10 THE COURT: And the theory under the Army 

11 Corps of Engineers regulations, can you better 

12 articulate that for me, and I guess 

13 MR. SMIRCINA: Sure. The Army Corps of 

14 Engineers safety manual definitely applies. I mean, 

15 Mr. Norris is pointing -- in some respects that is 

16 well taken, to be frank with you. The Army Corps of 

17 Engineers safety ma.nual is the bible for safety on 

18 government projects. It is what must be obeyed. The 

19 general clause -- the first clause of that 

20 says, "every person. 11 I'll just read it. I mean, we 

21 already said this, but, "No person shall be required 

22 or instructed to work in surroundings under 

23 conditions" -- "conditions that are unsafe or 

24 dangerous to his or her health." From-- the whole 

25 safety manual is paralleled after the OSHA Act. I 
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1 mean, it is. OSHA is the law on all construction 

2 sites throughout the country. It is the law. Now, 

3 whether --

4 THE COURT: And it's a legal question as 

5 to whether or not that applies to create some kind 

6 of -- we have negligence here, you know, of duty and 

7 breach of duty, so it becomes a legal decision as to 

8 whether or not that creates some kind of different 

9 duty than would be the common law duty. 

10 MR. SMIRCINA: But if your -- that would 

11 support that, yes, ma'am, and that would support 

12 whether or not the argument whether a violation of 

13 OSHA was a -- was a grounds or foundation for an 

14 instruction on negligence, per se, perhaps. 

15 THE COURT: Okay. 

16 MR. SMIRCINA: All right. Now, these are 

17 two or three distinct different problems. There's 

18 common law negligence. There's a violation of the 

19 statutory duty which possibly could lead to an 

20 instruction on negligence, per se, on the part of both 

21 of these people. The -- when you look at OSHA, these 

22 words, though, have specific meanings and they are 

23 defined within the statute, part of which have been 

24 defined in the briefs. I mean, we discuss them in the 

25 brief. Mr. Norris and Ms. Spence discuss them in the 
-356-



1 briefs as well. 

2 THE COURT: But for argument's sake 

3 and I'm just looking at both sides of this. If, in 

4 fact, after I read all of this the Court makes a 

5 determination that it does create some kind of 

6 independent duty that would apply here, then all of 

7 the evidence about the violation of the statute would 

8 be relevant. If for some rea~on the Court should 

9 determine that it does not as a matter of law apply, 

10 then none of that evidence is relevant. 

11 MR. SMIRCINA: I still believe, though, 

12 that when you have testimony that indicates that they 

13 know what the national standards on construction sites 

14 are and they do not follow those standards that is 

15 evidence which can support a common law negligence 

16 instruction as well. 

17 THE COURT: Okay. 

18 MR. SMIRCINA: That would be the back-up 

19 argument. 

20 THE COURT: Now, to have somebody come 

21 under a common law negligence theory you have to 

22 have -- I mean 

23 MR. SMIRCINA: There is case law in 

24 Virginia going back to 1906 that I've been able to 

25 find where employers and employees, people working on 
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1 work sites, persons who control the work sites or do 

2 the work must do it in a manner that is free from 

3 negligence, and I don't have that. That is somewhere 

4 back in those four boxes of materials. 

5 THE COURT: Okay. Now, under a common 

6 law theory of negligence, for argument's sake, 

7 Meredith could be negligent because Bosley was 

8 negligent. 

9 MR. SMIRCINA: Failed to supervise the 

10 work site properly is what it comes down to. 

11 THE COURT: Through Bosley 

12 MR. SMIRCINA: Yes, ma•am. 

13 THE COURT: who is a named defendant 

14 in this case. Now, under a common law theory of 

15 negligence, who is the person that is named in the 

16 pleadings that still lives as the individual that you 

17 get to Atlantic Welding and Fabricating? 

18 MR. SMIRCINA: Atlantic Welding and 

19 Fabricating through its agents. 

20 THE COURT: Non named agents? 

21 MR. SMIRCINA: Non named, nonsuited 

22 agents I might add. 

23 THE COURT: Can we -- can we have that in 

24 a negligence action? 

25 MR. SMIRCINA: Why not? 
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1 THE COURT: Can you hold Coca-Cola liable 

2 in a negligence action if you don't sue the driver of 

3 the Coca-Cola truck? 

4 MR. SMIRCINA: Absolutely. I don't see 

5 why not if you prove the agency relationship, if you 

6 prove that they did the work, if you prove that they 

7 did the wrong whether -- you'd have to prove that 

8 there was a relationship among -- that they did it, 

9 that the company did it or its agents did it. I don't 

~0 think you don't have to serve the agent. You can 

~~ serve you can serve the principle and not sue the 

~2 agent. 

~3 THE COURT: Okay. But we are still back 

14 to the legal question --

15 MR. SMIRCINA: And I would say --

~6 THE COURT: of whether or not the 

~7 federal statute, whichever ones we are talking about, 

~8 apply to set up some kind of a duty absent a common 

~9 law duty. I mean, I thought about it. If you're on a 

20 construction site and you dig a hole, you're 

2~ excavating, and you excavate the hole completely 

22 according to the contract and completely according to 

23 everything else, and that's basically what everybody 

24 says, and then the next thing that happens is nobody 

25 marks it off, nobody does anything else and somebody 
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1 comes tripping through there and falls in. Now it 

2 doesn't matter what OSHA says they are supposed to do 

3 or anything else. You left a dangerous situation out 

4 there and some -- you didn't mark it. You didn't do 

5 anything and somebody fell in. It's a common law 

6 theory of negligence. 

7 MR. SMIRCINA: There is a distinction --

8 may I speak? There is a distinction between following 

9 the plans and specifications and putting the steel in 

10 place and whether or not that is a safe thing to do. 

11 In other words, our theory is, "All right. The 

12 brackets were designed and manufactured. The beam was 

13 designed and manufactured. It was placed up there." 

14 What our argument is is that it wasn't secured. 

15 Now, by their argument we don't have to 

16 secure it once we put it up on those brackets. Well, 

17 why would you ever weld anything together at all 

18 then? I mean, if all it says is, "Well, it fits 

19 here. It fits here. It fits here," why would you 

20 ever need to weld anything? Why would you ever bolt 

21 anything? We are saying that violates OSHA. We are 

22 saying that violates the Army Corps of Engineers 

23 safety manual. That's our argument. 

24 

25 

THE COURT: Mr. Norris. 

MR. NORRIS: Yes, ma'am. Thank you. 
-36Q-



59 

1 Obviously, you have to start with the pleadings. I am 

2 here to defend the case based on what's been pleaded. 

3 I will tell you the term "OSHA" appears nowhere in the 

4 motion for judgment. Nowhere. This case was pleaded 

5 based on a letter that the Navy wrote my client which 

6 said, "You violated certain Army Corps of Engineers 

7 standards." As it turns out the plaintiff now agrees 

8 with us that those standards have no application 

9 whatsoever to this particular operation, and my 

10 request for admissions asks the plaintiff to admit 

11 that those manuals did not apply, and the plaintiff 

12 admitted that they do not apply. 

13 So, then the plaintiff identified an 

14 expert, a man named Frank Burg. Mr. Burg holds 

15 himself out as an OSHA expert. Mr. Burg admitted in 

16 his deposition that the Army Corps of Engineers manual 

17 does not apply, and he further admitted that there is 

18 no specific OSHA regulation that governs this 

19 particular placement of steel. And that is admitted 

20 in our request for admissions, that there's no 

21 specific OSHA regulation governing the placement and 

22 securing of a girt, but Mr. Burg said, "You, Atlantic, 

23 are liable because you have violated catchall 

24 provisions in OSHA that every employer owes a duty to 

25 his employees to provide a safe workplace ... 
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1 Now, I'm left with two things from the 

2 motion for judgment, a common law allegation of 

3 negligence that Mr. Burg cannot speak to because Mr. 

4 Burg admitted in his deposition he is unfamiliar with 

5 the standard of care in Virginia, much less Tidewater, 

6 for the placement of steel beams. He is unaware of 

7 what is normally done, so he could not testify that 

8 some duty has been breached, because he doesn't know 

9 the proper method of erecting steel that is employed 

10 in the Commonwealth of Virginia, so he could not 

11 testify to a breach of any standard of care that would 

12 lead to negligence. 

13 So, Mr. Burg can do no good to the 

14 plaintiff's on a common law negligence theory, and so 

15 far as I know they have identified no witness who will 

16 be able to sit in this courtroom and testify that he 

17 is familiar with the practice in Virginia of erecting 

18 steel and that something my client did or failed to do 

19 violated that standard. So, all the plaintiff is left 

20 with is something not pleaded that we have violated 

21 OSHA. That is all the plaintiff can allege against my 

22 client, and my client owes no duty to Mr. Shepherd, 

23 under OSHA, because as a matter of law in Virginia Mr. 

24 Shepherd is not our employee. 

25 To say that we are negligent because we 
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1 violated OSHA is negligence, per se. To say we have 

2 common law negligence there has got to be a witness to 

3 testify that he is familiar with the proper erection 

4 of steel and securing of girts and that those proper 

5 procedures were not followed in this case. And that's 

6 a breach of care, because otherwise the plaintiff has 

7 also admitted in my request for admissions that we 

8 followed the plans and specifications to the letter. 

9 Now, to use your excavation hypothetical, 

10 if I am an excavation contractor and I get a set of 

11 plans and specs that I bid on that say, "You will dig 

12 a hole and you will go home." It does not say, "You 

13 will erect a safety fence around the hole." The 

14 negligence there if that's the hypothetical is that 

15 the architectural engineer who came up with those 

16 plans and specifications to bid upon who does owe a 

17 duty of care to the public, but there is no 

18 independent duty on any contractor that I'm aware of 

19 in Virginia to build a safer project than what the 

20 plans and specifications call for. 

21 If on the other hand that girt was being 

22 hoisted by one of my client's hoists and my client 

23 negligently failed to maintain that hoist and it was 

24 in a bad condition and the hoist broke and crushed 

25 someone, then my client could be negligent at common 
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1 law, because now you are talking about an action that 

2 had nothing to do with the plans or specifications 

3 that he bid on, the contract that he's performing. 

4 You're talking about a duty that he owes the general 

5 world, right? 

6 THE COURT: Yes. 

7 MR. NORRIS: My client owes a duty to the 

8 general world as far as the erection of this girt. He 

9 owes only a duty to the parties he contracted with to 

10 build it in accordance with the contract documents. 

~~ If he owes a duty to Mr. Shepherd and the plaintiff 

~2 realizes this, it's only through OSHA, and we are not 

13 the party that owes any duty to the plaintiff through 

14 OSHA. 

15 Now, this case has been pending for a 

16 long time, and the plaintiff could have brought in a 

17 steel erection contractor to testify, "Hey, every 

~8 contractor in Virginia when they erect a girt does 

19 this, it does that, and it does the other thing, and 

20 these guys .didn't do it. And even though it's not 

21 written into the plans and specs every contractor in 

22 Virginia knows that that's the way you do it." They 

23 have no such expert. I have taken discovery out the 

24 wazoo to prepare for that and there is -- there will 

25 be no such evidence, and it wasn't mentioned in the 
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1 opening statement. 

2 The only evidence is on this placard that 

3 we violated general OSHA provisions, and under 

4 Virginia law not only is that OSHA 

5 provision intended to protect the general public it is 

6 not intended to protect a nonemployee. 

7 THE COURT: And that's the legal issue 

8 that I need to decide before we go any further. 

9 MR. NORRIS: Yes, ma'am, I'll agree with 

10 that. 

11 THE COURT: And I'm going to take the 

12 rest of the afternoon to do it, and I'm going to let 

13 the jury go home, because it isn't a question that 

14 part of it is not a question of fact. That part of it 

15 is a question of law. I sort of disagree with my 

16 colleague, but it needs to be decided and then we know 

17 where we are working and where this is going, because 

18 again, all the Court has to go by is the pleadings. 

19 That's why I asked if they were amended. I mean, 

20 it's -- we are here and if this is what we are going 

21 to proceed under, this is what you've got. 

22 MR. SMIRCINA: Well, I would point out, 

23 ma'am, paragraph 16 of the motion for judgment, 

24 several times safety requirements are set forth by the 

25 Government of the United States. We also plead in 

-365-

63 



1 common law negligence as far as we are concerned 16 

2 paragraph 16 -- I don't know which count it is come to 

3 think of it. Count one, count two. Count two. Count 

4 two on 16 we are saying this is a safety issue, that 

5 while they follow the contract and the specifications 

6 as to putting the eight-inch by eight-inch by 30-feet 

7 steel tube on three-inch steel brackets that that's 

8 specified. The fact is they didn't do it safely. 

64 

9 There is our argument against Atlantic there. 17, our 

10 argument against Atlantic --

11 THE COURT: But who is the "they" that 

12 didn't do it? 

13 MR. SMIRCINA: Atlantic Welding and 

14 Fabricating through its agents. They put the steel up 

15 there. 

16 THE COURT: Okay. I still need to make 

17 this determination. 

18 MR. SMIRCINA: I'm just saying in 

19 paragraph 17 we reference safety requirements set 

20 forth by the Government of the United States and 

21 

22 

23 

24 

25 

Atlantic and 

not going to 

it. I think 

made at this 

its employees, agents and assigned. 

THE COURT: I'll tell you right now I'm 

grant a motion to strike people out of 

it is -- while I understand why it was 

point it's not appropriate to make it at 
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1 this point, the end of opening statement; however, I 

2 can make and I'll leave that stand for the record 

3 and it's under advisement. I can make -- at this 

4 point in time since it was raised before the legal 

5 determination of how OSHA applies or doesn't apply so 

6 we know where we are going -- because that is 

7 something that goes to the jury. 

8 

9 

MR. SMIRCINA: Okay. 

THE COURT: So, if you think I have 

10 everything I need from what you submitted before, then 

11 I'm happy to take the rest of the afternoon, look at 

12 it and start off that way in the morning. 

13 MR. SMIRCINA: We have -- if you would 

14 just realize all parties wrote briefs on this issue 

15 before Judge Canada. 

16 THE COURT: As I said, I found out at 

17 4:00 yesterday afternoon this was going to be mine, 

18 so -- and with six files of this I had not had a 

19 chance to get through it, but we need to get that part 

20 of it answered. 

21 MR. NORRIS: May I read the Court's file 

22 to see if you need any of 

23 THE COURT: Sure, but before we do that 

24 let me explain to the jury that I have some research 

25 that I need to do and that I don't think we'll be 
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1 ready to start with the evidence until the morning and 

2 let them out. 

3 MS. SPENCE: I was also going to ask if 

4 Your Honor would also consider on the evidentiary 

5 issue whether OSHA, the general duty clause -- which 

6 again, all they have even against the general 

7 contractor is the general duty clause of OSHA. I 

8 submit that it doesn't apply, because OSHA clearly 

9 says that it's not intended to broaden or change any 

10 duties under the common law and it substitutes 

11 basically a negligence. It gets rid of negligence and 

12 says if an accident happens, you•re responsible, and 

13 that is not the law in Virginia. And I would ask 

14 the --

15 THE COURT: As to employee? As to 

16 employees? 

17 MS. SPENCE: Right. 

18 THE COURT: That your position is only as 

19 to employees as the strict --

20 MS. SPENCE: As a strict liability. 

21 MR. AUFENGER: If I may just point out 

22 one thing in our brief on page nine and it 

23 says, "under OSHA, which has been adopted by Virginia, 

24 an employee includes 11 and it defines what an employee 

25 is under OSHA. Every laborer or mechanic under the 
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1 Occupational Safety and Hazard Act regardless of the 

2 contractual relationship between the laborer and 

3 mechanic and the contractor or subcontractor who 

4 engage him, which means for the purposes of OSHA every 

5 worker on that job site is an employee of every 

6 subcontractor or contractor. 

7 MS. SPENCE: But according to this 

8 Court's earlier ruling on the plea and bar he's not a 

9 worker. He's a mere deliveryman. 

10 MR. NORRIS: None of us engaged him. 

11 THE COURT: I know that, and I know the 

12 ruling and I won't -- and I know the ruling, so we --

13 let's get the jury out here and let's have the rest of 

14 the afternoon. 

15 (The jury returned to the courtroom.) 

16 THE COURT: I'm sorry to keep you-all 

17 waiting, ladies and gentlemen. There's a legal issue 

18 that has come up and I need to do a little research on 

19 it before I make a decision, and there's no point in 

20 having you-all sit in the back. I know we have 

21 opening statements to continue, but what I'm going to 

22 do is I'm going to let you go home while I sit with 

23 the books for a while this afternoon. And if you 

24 would, be back downstairs by about 9:15 tomorrow 

25 morning. Get you a parking space and when you have 

-~~ * * * 


