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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KENNETH R. LAPE, TRUSTEE OF THE
KENNETH R. LAPE LIVING TRUST,

and
BARBARA GSAND LAPE, TRUSTEE OF THE

BARBARA GSAND LAPE LIVING TRUST,

_Plaintiffs
V. AtLaw No .a(ﬂ) - %"léj
AUDREY LEA HAISFIELD,
826 Ballard Canyon Road
Solvang, California 93463.
LAUREL RIDGE, LLC, a Virginia Limited Liability Company 8=z s
Serve: Forbes R. Reback, Registered Agent g &S S !
700 East High Street 1" 2 NEZ O
Post Office Box 20 o i
Charlottesville, Virginia 22902 (Albemarle County), and L
T P
E: et =2
McLEAN FAULCONER, INC., a Virginia Corporation, i
Serve: Stephen T. McLean, President S == J

McLean Faulconer, Inc.
503 Faulconer Drive, Suite 5

Charlottesville, Virginia 22903 (Albemarle County)
: "~ Defendants

- MOTION FOR JUDGMENT

TO THE HONORABLE JUDGE OF THIS COURT:
Come now the Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living Trust, and

Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, by counsel, and in support

of this Motion for Judgment against the Defendants, jointly and severally, say as follows:
1. The Plaintiffs own certain real estate situated in the Scottsville Magisterial District of

Albemarle County, containing 98.78 acres, more or less, being designated as Tax Map 111, Parcel

Q




Number 5A, with improvements, fronting on Virginia State Route 712 in North Garden. This real
estate is a portion bf the same property conveyed to the Plaintiffs by deed dated May 20, 1998,
recorded in Deed Book 1706, Page 144 in the Clerk’s Office of the Circuit Court of Albemarle
County.

2. On or about February 14, 2000, the Plaintiffs entered into a Virginia Association of
Realtors Residential Contract 6f Purchase, including certain addenda, with the Defendants Audrey
Lea Haisfield or Laurel Ridge, LLC. The contract was executed by Audrey Lea Haisfield in her
individual capacity and as apparent agent for Laurel Ridge, LLC. A copy of the contract is attached
hereto as Exhibit A. |

3. The contract contained, inter alia, the following provision: “Should Purchaser default
and/or breach this Contract, the Seller shall be entitled to retain the earnest money deposit of
$50,000.00 as liquidated damages in lieu of all other remedies provided at law or in equity against
the Purchaser.”

4. The Plaintiffs complied with all of their legal requirements pursuant to the contract, and
all contingencies were met. As the contract closing date of June 30, 2000 approacixed,’ counsel for
the Plaintiffs drafted a proposed deed and closing statement and provided these documents to
counsel for the Defendants Haisfield and Laurel Ridge, LLC, on or about June 23, 2000.

5. On or about the scheduled closing date of June 30, 2000, the Plaintiffs by their counsel
tendered full performance of their obligations under the contract to counsel for the Defendants
Haisfield and Laurel Ridge, LLC. A day before the scheduled closing, for the first time, counsel for
these Defendants alleged that certain covenants contained in the deeds in the chain of title to the
property constituted a defect in the title which “materially and adversely affect the use of the
property for residential purposes and/or render the title unmarketable.” (See paragraph 14 of Exhibit
A, the sales contract) » '

6. In fact, these covenants do not constitute a defect in the title which materially and
adversely affect the use of the property for residential purposes nor do these covenants render the
title unmarketable. The Defendants Haisfield and Laurel Ridge, LLC, did not act in good faith in .
asserting the aforesaid covenants as a title defect, rather they used this provision of the contract as

a pretext for avoiding performance of their obligations to purchase the property.
G
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7. The actions of the Defendants Haisfield and Laurel Ridge, LLC as described above
constitute a default and/or breach of the terms of the contract, thereby entitling the Plaintiffs to the
agreed upon liquidated damages. The Plaintiffs have, in fact, suffered damages as a result of the
default and/or breach of the aforesaid Defendants.

8. In addition to the liquidated damages, paragraph 23 of the contract entitles the Plaintiffs
to all attorneys’ fees, costs, and other expenses as a consequence of any breach or default, in addition
to all other remedies available at law or equity. The Plaintiffs have incurred expenses, legal fees and
other costs as a consequence of the actions of the Defendants as set forth in this Motion.

9. McLean Faulconer, Inc. is made a party defendant to this action because it holds the
liquidated damage deposit of $50,000 to which the Plaintiffs are entitled in view of the Defendants’ .
actions.

WHEREFORE, the Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living Trust
and Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, by counsel, move the
court for judgment against the Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC, jointly and
severally, in the amount of FIFTY THOUSAND DOLLARS ($50,000.00), plus interest at the
judgment rate thereon from June 30, 2000, until paid, plus their taxable costs, attorneys’ fees, and
any other reasonable expenses as permitted by Paragraph 23 of the purchase contract. The Plaintiffs
further move the court to order the Defendant McLean Faulconer, Inc., to surrender the liquidated

damage deposit to them as provided in the contract.

KENNETH R. LAPE, Trustee

BARBARA GSAND LAPE, Trustee
By: ?4_[
Counsel /
John G. Berry /
Berry & Early
P. O. Box 620
Madison, Virginia 22727

(540) 948-6848
(540) 948-3513 (facsimile)
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. . if-l!lniiﬂiﬂu&ltsgtsrit&l!ﬂﬂlﬁigf
" whish osss the Sefler abull pey $3 ,880, 00 o Purchaser ot setanant or Werciinste this Contrast exd recovey the Depouit. If 28 emownts
i!reilwgﬂit'i&l!fag .

. 22, VIRGINIA CONDOMINIUM ACT: 1f the Property s a condominiom wit, s Contrset ls subjest % e Virginia Condorisim Act whieh
. reguires Seller 1 fiwnish ewrtain (nancisl col other dlesiosures 18 Parsheser prier 19 miring inte a bindiag soatet of mie, 1 the tequited dsslovares

a8 act availehle on the date this Contrast is fily exyessted by Seller and Purchaser (s "Date of RetiScution”), Seller shall promptly reqect e o
. O Usit Qwaer's Aseocistion sad provide thae to Parchessr wis shall eskziowiedps ressipt in writing upos delfwery. IFPursheser doss 99t ressive e
discosures within 13 days ofice the Dat of Radfication or the dlasiosarss we mascorptable te Porchascr, Purchaser oyy void this Contrast by .
téu&llgiau&lilnﬁlq&giintﬁlgl'igfi
procpdy. 1 mare than 60 days elspee botwess tm Dot of Redfartion sod the date of sstdement, Porcheser may sequest dlsclosurs of say manerlal ..

rxn e Uit Ownarr® Assoulatios. Porchaser sty void (s Coatraet within tres days efterither raseipd of leniosurs Bt there t30 stvcial = -

.o chamges or factwre of the Uit Ownars’ Assonistion 10 provide sssermmuss that Sece have beon 90 mutarial sheages within 10 deys sler comeipt of the - R

T o , . T ) ssjgﬂiiirlsiﬂiri dafending sech sctics.
. o . . L. . P «

2. DRPAULT: If Sellar or Parchesar deluts wealar s Contrast, (e dehulting party, in sdéition to all otber remedies sveilable at lxw or ta equity, ’
ETE?&IE?i?gu{lwgiliilklgl&i

t
losurred by the noodefiuiting prty, te Listing Broker sod Seilicg Brokee ta socom:tion with this tamsation snd the waloroemect of this Cootraat,
{nslnilag, without dreltatien ta, stioraeys’ feus s eoets, I axy. Payrsast of cwnl sstate beokery’ fhs on the resnit of & trsommation ralacieg te the Prepenty

. whish oewxs wabesgusnt o ¢ dafanit cnder this Cantrast, shall 2ot relleve the daliuliing party of tability:for the fhe of the Lixisg Broker is this

T uzsmetion wad by sy demibged oad &) axpsoess ioswrred by te nourdefhaitiog prty, the Listing Brokar seid (e Seilicg Brokay in aonssction with his
g?!*ilgi.rgﬂﬁggggﬁgg&ﬂg R
~ wantemplated breln, the prevxiling-party [n such sotion il be entitled to mmive Booe the ana-preveiling party or parties, Jolotly ead ssvanaly, i
% o a . M ! :

- 25, MECHANICS LIEN NOTICK: (x) Virgiala lsw (Sewtion £3-1 l’uhgiﬂl_li%gﬂggﬂg
L3

. T constrotian, removel, fepelr or improvement of my belldlog or sttere o on sgainst the Property, This then may be led ot azry thne sfier te
‘work is commmnnsd of the mmterial is Qanisbed, but ast lster then the eaclier of (D 90 days o the lsst dey of the month in whish the Demar lsat

poclareaed woek or Swzsished muterisls or () 50 days Som the time the sonsiraction, removel, repeis o imorovement is leeminatsd. AN EFFECTIVE

watecials have See farnished (o the Proparty withia the statutory period the te filing of mestusios’ or mstarialmens’ Hans agaiost the Propernty. Ilabor
oe amdecials buve besa Razished durlog the statisiory period, Seller shall dativer to Purshusee an affidevit signad by Sellar snd the pezson(s) fanisbing
O labar or matecials that S couts thereol have bues pald, : - .
26, NOTICE OF DISCLAIMER OR DISCLOSURR PURSUANT TO VIRGINIA RESIDENTIAL PROFERTY DISCLOSURE ACTY
{a) Disclsizoer X1 ts [] tsnotstinahed, QgﬂrTrEE .
Msagnﬂ

S (ATTACHMENT DCES NOT MAXE DISCLAIMER OR

ﬂ.ﬁoggngg.g!!-i{l&ﬁigsiﬂasgﬁ
condition of the Property's spplianses end strostoral, meshaniaal; plesabing sod clestrieal vysiezue. Parckaser [] WAIVES (%] DESIRES & hame
inepection of e Property 10 be perdsrmed ot Pareiaser's expse. IF te Parchrser deaires & home inspeation, ses sttached homs ispection sddeadun,
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2, LEAD-BASED PADYT INSPICTION: s mcgp sl
S ARashod 0 s Cootast s aade & et bl by tis redamcns i cameosnd “Dissiosare of elocmation wd Asknowielgsamt
ey R p-mhnkllél_ﬁllﬁl - = . .

LTt a0 [ () Notwithmending sny otiee provision of this Coxtreet 10 e ecitrary, Pursieasr shall huve tan (10) days elar the dete tis Coatrast s Sdly
L e 8 .m.... 7 piied 1 eondust, st Pvhesc's sole sast and cxpenss, & risk semexant or aspastion of the Property e e gresenes of “laadebused paint® eadfor

R Tl ot i[llllﬁ.ltﬂlibﬁhsgsgltgplﬂ&'!liil
T 3!2!&!8!‘.? soport cevenls the presees of LEY Delisieney, Suller shull mify Purcinser ta writing within five (5)

coe Tt deys of reosipt of aiﬁnd&lgggsiiﬁfgglt?r?iﬂn&l

o S SR nnEIgg:tll.rl&ani?ggfr'gﬂmgliggﬂgglﬁrf

Ul Euwualm&&.?il!-r:s-&:sas l&ﬂ:@nﬂls!ﬂﬂl o Seller witkin five (5) days afier te aod of
Com¥eel < the Sellar Responss Period, s which evect the Deposit will bs teturned o Pursheaee 504 Seither perty thall beve tay farther obligrions 10 the oter
U hersunder, of Biggg‘icirgtﬁt%ﬁﬁngrkiu&i!

4.. Defisianey, of if the parties otherwise in writing on the eoerestfve astions 10 be teken Sellar, Sefler shall heve uatl the date sactanet owzs
’ . el T L e vllllll.ﬂh-ull& &'lf'&ﬂ-%&yg

have 80 obiigation o renedy S LEP Defisiuney, If Sallar modlies Pucshaser wittia the Seller Responss Pariod thet Saller will recaedy the LBP

O (s) Purshuse waives it3 right 19 eonfust & risk sesesunent of inspestion (or e pressnse of ![llltﬂ[.[}g .
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. Thorw o 29, NOTICR TO PURCHASER REGARDING SETTLEMENT AGENT AND STTTLEMENT SERVICES:

lfi&l!’ili-iitgrskﬁr%dfig .
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pucchaw prics b Dasnced, yeur jouder will batrect the seifiment agent 28 (o he signing cud receydlag, of loen decamests md the
disbarsencxt of leea procesds. Ne settianens sgent cut provide legal advic ts axy party to (he transactiba cxoupt v setthexant agent whe
i'h%!“ﬁ&gliiirrg‘iqoz the” treaemstion for the parpess of
provicing lege] services te that party. :

Easctow, clesing sad settiemient services guidelines: The Virginla State Ear tumes paidelines to belp sertlomment sgunts svold and prevest the
.unsutiurized prectics of tw is coxnmetion with fersicking werew, seitiament or claciey services. As 8 party 9 o real atsts treusction, you
.!lﬁltgna&r}i‘lﬂliiifiiégﬁi&'f
Real Estatn Settioment Protacties Act
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within the Juriaiioton of a probuts opert; ar (s) vicladon of ¢ sti’s resl entats (lesmss trwe. The fiing of o judicial seon % amable te seconting of s
E&}}?%&Eii *]E;!‘E-%REEU .
mudiate cader this provision, noe ahall it comstitote & bressh of duty to edase. . d
This provisien thall be binding eu thas perthn whe kave ixktisied this perograph, eves if not all the partias bave se Initisied 1, cad shell
* rovivessitmet aad conveyancs of title t the Pruperty. The fallere of sy party to laittal this peragreph shall set afect the valiity or the
misrcommant of sy sther provisiea of this contract s ts eny party exscuting this contract. . .
By igitlalizg in the plese bulow, you hereby scknowiedys Gt you buve received, reed axd understaod the sinderd soncunsement irosivare O the
Sysiam sod agres o yubeait dispuies 38 dasar{bed shove 10 medistion ia smordense with the Dispote Resolution Syswea.
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urguﬂ-dﬂm—l!l&lwﬂﬁg;l&gtf{lfiin&&&g
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"Crutrsct) deted ____Yebemary 14, 2000 +between Janneth R. bave and Rachera d. Lape,*

. G Sellerend ____________ Audvey les ¥sisfisld o Ianrel Ridge Lie 0 (the "Purchasst) .
for tha sxle of tht cortain sl property and afl improvenests fewan locsiad i the Cocaty crClty of_____ Albegaste |,
Virgints, s described in the Cvtract a8 Daveal Bidgm provides

s fhllows

i
'
B GHTEEY MORTR _ODTTOM; . 1ap grants Paychases n% the pueshaze prios of YOUR 1
NUNDRED FTYTY THOUNAND BOLIARS {9450,000.00), an eightmen (18) menth option on the .
8,78 zows - 45 Dead k 1708
]
N
WITNESS the foltowing duly suthoried sigmatures pxd scalss
J&l%ﬂm - Jaglao0d -
Dxs . Data

J_A.azm-;n.xﬁ‘z@’gf{agﬁ;mu R

'mmmwmmmwndmmmmmmmuumwmm
good standing of the Virginis Associxtion of REALTORSS. Ths reproducticn of this fom, In whals of in pazt, or the us of 1be ssme
“Virginia Amsociation of REALTCRS®”, in cocnection with any other fomm, is probihited without the peior written conseat of the-
VAR FOBM 600C REV.29
wmwwuunmn—n‘ma—r-—muq'.“n“
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FAIJLCONERINC.
’ Pan, Btate and Residential Srokers .
. whem . 503 Fackoner Deive, Scite § Chadoumille, Wrginia 22563 . omalh
wwwaclhafikonezcom | Phones (504) 295-1131 Fam (504) 2957377 * bome@mclinfulornrcon
: ) ‘ INSPECTION ADDENDUM '
" ADDENDUM TO CONTRACT DATED Pebruary 14 2000, BETWEEN

mw-wmummghammmﬂmum

. hnn days of sccoptanco of this Contract, & satisfactory homs and property inspection by a Heesed inspectoe
. mm)awmmmmmnummm

pluunbing, roof sad grtturs systems of the property, 1f the results of such inspection ars unsatisfactory to Purchaser,
Parchaser shall pravids Seller with copy of said repert and written statement stating the reasons why the Purchaser is

. Dot sutisfind within thirteen (13) business days of signing of this Coatract by both pasties. . In that evene, Seller shall

have tho optica to correct said conditicn(s) at his expenss to confbrm 1. building cods of Clty or County in which

.+ property is locatod, of to Sermizete this agroemment, Seller st nedfy Purchaser fn wriing of his decision within

mmmmamaﬂmmm Failute of the Parchaser to comply by the dats

fodicatod shall be decmed & waiver of this contingency, I Seilers fadl to respond or express their intent not to eomrest -
: hmxmmmﬁmdmmmmw us:num

mnmﬁm .
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FAULCONER INC.
Parm, Estate and Residential Brokers
web et 503 Paslconer Detve, Suttn § Cherlocteevills, Virginty 22903 e'mzll:
wwwancleanfaudconescon Phones (904 Nmu.ﬁun. Faxs (B04) 293-T377 homes@meleanfauleoncronm
RADON ADDENDUM

gniﬁgggi fnspected for the presenco of Radon by a oﬂﬂn&

: S0 meeting the Conmoawelth of Virginia's requircments for providing profissional maden testing serviess to the

S %igﬁgwuﬂaﬁgagch.mnggg s guidelines for
. ;  testing residzntial properties inveived in real estams transactions, Seller agrees gagﬁg .
L. best cffrty to keep ail doces and windows clased during the testing pariod. The inspoction shall be caiplesed and . .

.Em&ﬂ%&ﬁgéﬂasgﬁiﬁﬁgg& Eﬂﬂnﬂng&

. the Contrace, ?&Eﬁggnﬂﬁﬁawénﬂsgg

the testing devics, power £xilurc, equipment malfimetion or other candition out of the Purchaser’s eoutrol, another

" fivo (5) basincas days will be allowed for ro-testing, If Radon is foand to bo preseat at lovels that exeeed 4 pCUL

(picocuries per fiter), the action level established by the Envircamental Protection Agemey, then Seller may have five

(5) business days to retest at Scller's expense. I Raden lovel Is again found to exceed 4pCUL, then Sellor has the

A) Seller, ot Seller's axpenss, will corroct the condition and fieenish the Purchaser with & certification, at Sellor®
: iggegggggﬁu&a&%ﬁéﬂg

. B ﬁsunaabsn:ns&auan&r:naﬂwnanuysnnunxsnewsxrraamunnunnsnu..

gﬁngsgégB?mﬁnénﬁgEg&E

. N o EFEQ&&ERE&.E éggmﬂncﬂw»zgéﬂw

Edﬁs '3 ESCROW ACCOUNT, TO THE PURCHASER.
?ggggoﬂﬁg%ga&&!ﬂﬁa&ﬁ&gé&

o e ﬁnuamm;ses;aa&&agnwaaaaaanauzn
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RESIDENTLs., PROPERTY DISCLAIMER § (ATEMENT |
NOTICE TO SELLER ANDFURCHASER

niwnhhmﬁuuaaqnwnunnaAnuw*-unumewamhuwhuuuupmmu-uunum-pquq
18 10 be 3044 o ieasod with am optisa t by, 1 Smish 1 e perebeser cither (x) & RESIDENTIAL PROPERTY DISCLAIMER,
STATEMENT sixting that the awnee makes 00 psoniations of waranticy &g ©-the condition of ths propesty, cxeept 21 ctherwiss

ovided in the pochess conteact, ‘or (b) 8 RESIDENTIAL PROPERTY DISCLOSURE STATEMENT dixclosiog defscts in-the
mdmmmmwmmmmammummmmm
) mwnhmd&) o

. 0000000800000 0000000000000000000
RESIDENTIAL FROPERTY DISCLAIMER STATEMENT
NOTE TO OWNER(S): Sign this statement ealy if you elect to sell the pruparty withont sepreseatations end wasmantes 18 to its *
conditions, except 23 othenwise provided in the poreimse contract; othérwise, cumpicts end sign the RESIDENTIAL FROPERTY
_DISCLOSURBSTATEMENT. ’ - T A .

mwmdmumwwmuwwumnuaumnm«m
seal propenty or aay ingrovements therean, and the purcheser will be recefving the property “ss Is®, that is, with all defects which may
muq.m-mmumwmmm . )

} .

The owoes(s) acknowledgs baving mwumdmmmmmmwew
mumwmmwmmu .

NOTZ TO PURCHASER(S): ‘The cwnew(s) meks no represcatations witlh sespect t suy matiers which may permin o parcsis
adacent to the sbject parcel, You shouid oxercise whetever dus dllipencs you decm neceszary with fespost 10 adjacent pazcels in

" accontsmms with the teems snd conditions ¢ may be contained tn e mal citats purchass contract, but in any event, prior to settiement.,
Yumwmhmmnhmw&muﬂuﬁanwmﬂmwm
Chaptor 23 (519.2-387 ot seq.) of "itle 19.2, whether ths gwner paoccods urder acbdlvision 1 or 2 of schaection A of §35-519. Such
Mwhdﬂhﬁhmﬁmbﬂwﬂnhﬂuﬂwammwmw -
mnmﬂbmwcmmwmm :

‘i

Tio panchasexs) acknowiedgn roccipt of & copy d&mmammummuMet
wmummuwwmn&mm

i .z,é:&aoo

o ’ teoR 110
Zafunr™ vy SOCTS PRen bile Raed, Chums Trmastts, sigen 41333, (AT NG Qasmure
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE

KENNETH R. LAPE, TRUSTEE OF THE
KENNETH R. LAPE LIVING TRUST, et al.,

V.

Plaintiffs,

Case No. CL00-8407

AUDREY LEA HAISFIELD, et als,,

Defendants.

GROUNDS OF DEFENSE AND COUNTERCLAIMS
OF AUDREY LEA HAISFIELD AND LAUREL RIDGE, LL.C

Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC, by counsel, state the

following for their Grounds of Defense to Plaintiff's Motion for Judgment:

1.
2.
3.

Defendants admit the allegations in paragraph 1 of Plaintiff's Motion for Judgment.
Defendants admit the allegation in paragraph 2 of Plaintiff's Motion for Judgment.

The agreement speaks for itself. Defendants, therefore, deny the allegations in paragraph
3 of Plaintiff's Motion for Judgment.

Defendants deny the allegation in paragraph 4 of Plaintiff's Motion for Judgment that
Plaintiffs complied with all of their legal requirements pursuant to the contract, and all
contingencies were met. Defendants admit the allegation in paragraph 4 of Plaintiff's
Motion for Judgment that counsel for Plaintiffs drafted a proposed deed and closing
statement and provided these documents to counsel for the Defendants on or about June
23, 2000.

Defendants deny the allegation in paragraph 5 of Plaintiff's Motion for Judgment that on

13 .
or about the closing date of June 3‘0{ 2006, the P@htfffgs by their counsel tendered full

P J Y R

NO0AUS 18 £ 952

[ TR SL R I P P I 198
L PO T NI Y
XS 3 L0 ' PR SISV ..a. -,
SHELSY J.MARSH,ALL CLLER

~ o
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10.

1.

performance of their obligation under the contract to counsel for the Defendants.

Defendants admit the remaining allegations in paragraph S5 of Plaintiffs Motion for
Judgment.

Defendants deny the allegations in paragraph 6 of Plaintiff's Motion for Judgment
Defendants deny the aIlegatioﬁs in paragraph 7 of Plaintiff's Motion for Judgment.
Defendants deny the allegations in paragraph 8 of Plaintiff's Motion for Judgment.
Defendants admits the allegation in paragraph 9 of Plaintiff's Motion for Judgment that
McLean Faulconer, Inc. is made a party defendant to ti1is action because it holds the
liquidated damage depoéit of $50,000.00. Defendants deny the remaining allegaﬁons of
paragraph 9 of Plaintiff's Motion for Judgment.

Defendants reserve the right to amend their Grounds of Defense to Plaintiff's Motion for
Judgment from time to time as they deem fair, and to avail themselves of such defenses
and/or affirmative defenses as they deem ﬁt

COUNTERCLAIMS

The Plaintiffs own certain real estate situated in the Scottsville Magisterial District of
Albemarle County, containing 98.78 acres, more or less, being designated as Tax Map
111, Parcel Number 5A, with improvements, fronting on Virginia- State Route 712 in
North Garden. This real estate is a portion of the same property conveyed to the
Plaintiffs by deed dated May 20, 1998, recorded in Deed Book 1706, Page 144 in the

Clerk’s Office of the Circuit Court of Albemarle County.



12.

13.

14.

135.

On or about February 174, 2000, the Plaintiffs entered into a Virginia Association of
Realtors Residential Contract of Purchase, including certain addenda, (hereinafter the
“Contract™) with the Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC.
Paragraph 4 of the Contract states: “That Purchaser has made a Deposit with McLean
Faulconer, Inc. (the “Escrow Agent™), of Fifty Thousand Dollars ($50,000.00) (the
“Deposit”) by check, receipt of which is hereby acknowledged. Upon ratification of this
Contract by all parties, the Deposit shall be held in escrow by the Escrow Agent. If the
transaction‘does not settle, the Deposit shall be held or disbursed in accordance with the
regulations of the Virginia Real Estate Board.”

Paragraph 14 of the Contract states, in part: “At settlement Seller shall convey the
Property to the Purchaser by a general warranty deed containing English covenants of
title, free of all encumbrances, tenancies, and liens (for taxes and otherwise), but subject
to such restrictive covenants and utility easements of record which do not materially and
adversely affect the use of the Property for residential purposes or render the title
unmarketable.”

Prior to the closing date, Defendants examination of title to the Property revealed
restrictive covenants in a Deed between Kenneth R. Lape and Barbara G. Lape, Grantors,
and Hamilton Moses, III and Alexandra Gibson Moses, Grantees, recorded in the Clerk’s
office for the Circuit Court for the County of Albemarle in Deed Book 1401, page 449
(hereinafter the “Deed”), that materially and adversely affected Defendants use of the
property for residential purposes and/or rendered the title unmarketable (hereinafter the

“Title Defects”). The Title Defects are as follows: (1) a building restriction which states:

-16—-



16.

17.

18.

19.

20.

“[t}he Grantors covenant for themselves, their successors and assigns, that for a period of
thirty (30) years from the date of this deed, no building shall be built on the current
Albemarle County Tax Map Parcel 111-5A (a portion of the 98.81 residue parcel of
Grantors as depicted on the Plat) which may be visible from the main residence
(Oakmont) located on the property conveyed by this deed;” and (2) a prohibition against |
the “commercial removal of timber, except for sound land management purposes,” for
thirty years on a portion of the 98.78 acres. A copy of the Deed is attached hereto and
incorporated herein as “Exhibit 1”.

On or about June 29, 2000, Defendants notified Plaintiffs of the Title Defects'and gave
Plaintiffs sixty (60) days to cure the Title Defects, pursuant to paragraph 14 of the
Contract.

Plaintiffs failed and refused to cure the Title Defects, and continue to fail and refruse‘ to
cure the Title Defects.

Plaintiffs failed to comply with the legal requirements of the Contract, and failed to
tender full performance of their obligations under the Contract.

Plaintiffs defaulted and/or breached the Contract, thereby entitling Defendants to the

" return of the ‘Deposit, in accordance with the regulations of the Virginia Board of

Realtors
Paragraph 23 of the Contract allows the Defendants to recover their attorneys fees and
costs from Plaintiffs as a result of Plaintiffs default and/or breach of the Contract.

WHEREFORE, Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC, ask that

Plaintiff's Motion for Judgment be dismissed with prejudice, that McLean Faulconer, Inc. be

-17-



ordered to return the earnest money deposit of $50,000.00 to Defendants, that Defendants be |
awarded judgment against the Plaintiffs for interest on the $50,000.00 at the judgment rate from
June 30, 2000, until paid, plus taxable costs, attorney’s fees and other reasonable expenses as
permitted by Paragraph 23 of the Contract.

Respectfully Submitted,

AUDREY LEA HAISFIELD and
LAUREL RIDGE, LLC

By Counsel

2

MARSHALL M. SLAYPON)VSB #37362
REBACK & SLA

P.O. Box 20

700 East High Street
Charlottesville, VA 22902
Counsel for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Grounds of Defense and Counterclaims
of Audrey Lea Haisfield and Laurel Ridge, LLC, was mailed, first-class, postage prepaid, this
_{_&E:y of August, 2000, to:
John G. Berry, ;?.sq.
Berry & Early

P.O. Box 620
Madison, VA 22727

Stephen T. McLean, President
McLean Faulconer, Inc.

503 Faulconer Drive, Suite 5
Charlottesville, VA 22903

“Marshall M. SlaﬁoW
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THIS DéED, mada as of this 3zd day of May, 1994, by and
between KENNETH R. LAPE and BARBARA G. LAPE, husband and wife,
Grantors, partieé of the first part, and HAMILTON MOSES, III and

ALEZZANDRA GIBSON MOSES, husband and wife, Grantees, parties of the
second part, whose address is: A4 ) Bix 55 /‘ North hu{eq, b B9
WITNRBSSETH:

That for and in consideration of the sum of NINE HUNDRED
TWENTY fI‘HOUSAND AND NO/100 DOLLARS ($920,000.00), cash in hand
paid, the receipt of which is hereby acknowledged, the said
Grantors do- hereby GRANT, BARGAIN, SBLL and CONVEY with GENERAL
WARRANTY and. ENGLISHE COVENANTS OF TIﬁB unto the Grantees, as
tenants by the entirety with full rights of survivorship as at

common law, and not as tenants in common, all that certain lot or

parcel of land with all improvements thereon and all appurtenances
thereunto belonging, situated in the S8cottsville Magisterial
District of Albemarle County, Virginia, containing 48.725 acres, as
showﬁ and more particularly Qdescribed on plat of Robert L. Lum,
C.L.S., dated April 6, 1992, which plat is recorded in the Clerk’'s
Office of the Circuit Court of Albemarle County, Virginia, in Deed
Book 1220, page 568 (the *"plat®)., Being a portion of the same
property conveyed to the Grantors herein by deed of Carolyn B.
Randolph and Larned D. Randolph, her husband, dated August 22,
1979, recorded in the aforesaid Clerk’s Office in Deed Book 678,
page 662, | .

| This deed further provides that the Grantors covenant for

themselves, their successors and assigns, that for a period of

“la
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thizty ESO) years fzrom the date of this deed, no commercial i:-e;l:oval
of timber, except if necessary for sourd land management purposes,
shall occcur on the following described property of Grantors:

Beginning at the Ncrtheast corner of the property conveyed by
this deed (adjacent to the barn depicted on the refesenced Pla%),
then running in a Northwesterly direction along the same bearing as
the property line (N .54° 48" 41" W) for 300 feet; then in a
straight line approximately 800 feet to VSH 712 to a point along
VSH 712 which is 150 feet from the Nozﬁhnstem corner of the
property conveyed by this deed.

The Grantors covenant for themselves, their successors and
assigns, that for a period of thirty (30) years from the date of
this deed, no building shall be built on tha current Albemarle
County Tax Map Parcel 111-5A (a port:i.bn of the 98.81 residue parcel

o et

of Grantors as depicted on the Plat) which may be visible from the
main residence (Cakmont) located on the property conveyed by this
deed. '

mé conveyance is made expressly subject to the easements,
conditions, restrictions, and reservations contained in duly
recorded deeds, plats and other instruments constituting
conatructi{ve notice in the chain of title to the property hereby
conveyed, which have not expired by limitation of time contained

therein or have not otherwise beccme ineffective and any lion;»

inchoate or otherwise for real estate taxes and assessments not yit:

due and payable.

-21-
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WITNESS the following signatures and seals:

Mz—t‘ (SEAL)
Kennath R. La
M&é&.tsmb»
bara G. lape
STATE OF VIRGINIA

carvscomerr o (haALettTayrdle ., to wic:

The foregoing instrument was acknowledged before me this af_%
day of _M._:Qé_, 1994, by Kenneth R. Lape and Barbara G. Lape.

MMN)
Notary c
My Commission Expires: 1%’ .3/, /99

QU3

LAP4DO12.33b

VIRGINIA: IN THE CLESX'S OYFICE OF THE CIECUIT COURT OF ALBEMARLE:

'THIS DEED WAS PRESENTED, AND WITH CERTIFICATE AJMEXED, IS ADNITTED
l o mecosp o (T > 199/, ar DM\ o'crock P .

STATE TAX $ (039)

LOCAL TAX $_ (213)

TRANSFER PFER s (212) ‘

vaLr s (145)

CLERK'S FEB : (301) .

8EC.58.1-802: . . TESTR:

3 B
213
1
.

gﬁ

a true copy TESTE:

SHELBY.,J. MARSHALL, CLERK
. #__/ m Mﬁ/’é——\

b}" . M/
—Deguty Clerk
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KENNETH R. LAPE, TRUSTEE OF THE KENNETH
R. LAPE LIVING TRUST, et al.,

Plaintiffs
v. ; Case No. C100-8407
AUDREY LEA HAISFIELD, et al.,

Defendants

ANSWER AND GROUNDS OF DEFENSE TO THE COUNTERCLAIMS OF. AUDREY
LEA HAISFIELD AND LAUREL RIDGE, LLC

TO THE HONORABLE JUDGE OF THIS COURT:

Come now the Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living
Trust, et al., and in response to the Counterclaims filed herein by the Defendants Haisfield and
Laurel Ridge, LLC, say as follows:

1. Paragraphs 11 and 12 of the Counterclaims are admitted.

2. Paragraphs 13 and 14 contain quotations from the parties real estate contract, and are
admitted to the extent that they purport to repeat certain portions of the contract, but are denied
to the extent that these allegations suggest that the quoted provisions are the only contract terms
which govern this dispute.

3. Paragraphs 15 through 20, inclusive, are denied.

4. The Plaintiffs intend to rely on all affirmative defenses, including waiver and
estoppel, and all other affirmative defenses which might become known through pre-trial
discovery and for which proper notice is given.

5. All allegations of the Plaintiffs Motion for Judgment are incorporated by reference as
fully as if set forth herein verbatxm

WHEREFORE, the Plamnffs’move“thexcov.&‘?'fo‘j"’all relief requested in the Motion for

Judgment filed in this case, for dismissal of the Counterclalms and for all taxable costs and

2060 SEP !9 pil2: 4O
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legal fees and expenses related to the defense of the counterclaims as the same may be allowed

by law and the terms of the contract.

KENNETH R. LAPE, TRUSTEE OF THE
KENNETH R. LAPE LIVING TRUST, et als.

By: 9@#@. Lo,

Counsel (/

John G. Berry

Berry & Early

P. O. Box 620

Madison, Virginia 22727
(540) 948-6848
Facsimile: (540) 948-3513

CERTIFICATE
I certify that a true copy of the foregoing Answer and Grounds of Defense was mailed

and sent by facsimile to Marshall M. Slayton, Esquire, and mailed to Stephen T. McLean,
President, McLean Faulconer, Inc., on September 19, 2000.
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

KENNETH R. LAPE, TRUSTEE, et al.,
Plaintiffs

V. . . CASE No. C100-8407

AUDREY LEA HAISFIELD,
Defendants

TO THE HONORABLE CLERK OF THIS COURT:

The undersigned certifies that this case is mature on the merits, and th_e Clerk
is requested to place it on the docket on December 21, 2000, at 9:30 a.m. or as
soon thereafter as it may be heard, to set the case for trial, without a jury. The trial

is expected to take an estimated time of 5 hours.

KENNETH R. LAPE, TR EE, et al.
By ;bﬁx'\@ >~
(/ Counsel 0

John G. Berry

Berry & Early

P. O. Box 620

Madison, Virginia 22727
(540) 948-6848
Facsimile: {(540) 948-3513
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CERTIFICATE

| hereby certify that a true copy of the foregoing Praecipe was mailed to

counsel of record and all unrepresented parties ecembiks,(@g_’/
Vi

re. 2627
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VIRGINIA: IN THE CIRCUIT COURT FOR ALBEMARLE COUNTY

KENNETH R. LAPE, Trustee of the
KENNETH R. LAPE LIVING TRUST, et als.,

Plaintiffs

AUDREY LEE HAISFIELD, et als.,

Defendants

Rl'G'lMOND.lJIIRG!N
HEARING
Taken on
May 24, 2001
R , O
£:3 .. T
] i) -
' f - .7
I, Shelby J. Marshall, Clerk of Circuit Court 3 iJ~§ i
of Albemarle County do hereby certify this to | i N %
be the original transcript in the matter of e
Kenneth R. Lape, Trustee, et als vs Audrey Lee § x: g :-j_-_:_: .
Haisfield, et als. F é :?T;*‘-é
Shelp, Q. MasshA  Feee & & @

Shelby J<Marshall, Clerk

LANE'S COURT REPORTERS, INC,
€09 E. HIGH STREET

CHARLOTTESVILLE, VIRGINIA 22502
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APPEARANCES :

John G. Berry, Esq.
Berry & Early

P.0. Box 620

Madison, VA 22727
Attorney for Plaintiffs

Before:

Joseph W. Wright, III, Esq.
McGuire Woods LLP

P.O. Box 1288 _
Charlottesville, VA 22902
Attorney for Defendants

The Honorable Paul M. Peatross, Jr.
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(All witnesses were excluded at this time.)

THE COURT: So witnesses have been excluded.
Opening statement, Mr. Berry.

MR. BERRY: Thank You, Your Honor. May it please
the Court. As the Court knows from the earlier hearing we
had last week and also likely from review of the file, this
is a contract action based upon a Virginia Association of
Realtors standard form residential contract. It involves
property that's owned by Kenneth and Barbara Lape, which is
located in éhe North Garden area of Albemarle County.
They've owned a good portion of this property for twenty-
five (25) years roughly. Mr. Lape is a retired American
Airlines pilot. They--

THE COURT: So wait a minute, is Mr. McLean a wit-
ness?

MR. WRIGHT: Yeah, he will be a witness.

THE COURT: Sirx, you need to wait outside! You
can wait in the building.

MR. WRIGHT: McLean Faulconer is a party, Your
Honor.

THE COURT: Do you agree with that, Mr. Berry?

MR. BERRY: Judge, they are sort of a nominal
party, although--but they're a party only becéuse they hold

the escrow. That's the only reason. The pleadings make

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
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that clear. So I think it's probably within the Court's
discretion to exclude them. Mr. McLean is really more of a
witness, I think,.than he is a party. There's no claim
against them other than that they hold the stake.

THE COURT: The stake holder.

MR. BERRY: Yes, sir.

THE COURT: Well, but he's still a named party.

MR. BERRY: He is a named party.

THE COURT: So he can stay in the courtroom.

MR. BERRY: Judge, the property that the Lapes
bought twenéy-five (25) years ago is called Oakmont Farm and
they lived there for a number of years. It has a historic |
residence on it. In 1994 they contracted to sell that resi-
dence with 48 acres of land, roughly, to Dr. Hamilton Moses
and his wife. McLean Faulconer and Frank Hardy acted as
seller's agents in that transaction. The contiact in that
transaction included certain restrictive covenants that the
Moses requested concerning the residue of the Oakmont Farm
property that was being retained by the Lapes. The parties
went to settlement, both sides were represented by counsel.
The Lapes were represented by McGuire, Woods, Battle &
Boothe; The deed that was prepared from that transacﬁion
imposed on the residue, the 98-acre residue, two covenants,
one of which was that there was to be a very.limited buffer -

at the boundary line between the Oakmont Farm property being

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
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sold to the Moses and the residue of the property being re-
tained by the Lapes. The buffer consisted of about anywhere
from a hundred and fifty (150) feet to somewhat wider, de-
pending on where you were along the boundary line and pro-
hibited commercial timber. That was the restriction; The
balance of this 98-acre tract, Judge, is mostly wooded with
the exception of a small cleared area where the residence
that the Lapes have is now located.

B The other covenant, Judge, said that the Lapes
would not build any building, and I underscore the word
building, oﬁ the residue property that could be seen from
the primary residence at Oakmont, a view easement in short-
hand terms. In 1995 the Lapes constructed a substantial
residence on the residue property which is now known as Lau-
rel Ridge, consisting of between forty-three hundred (4,300)
and five thousand (5,000) square feet and that's where they
then made their residence. The property, the main resi-
dence, is accessed by a paved road from the public roadway.
In 1999 the Lapes listed with Montague Miller the residue
property, Laurel Ridge, along with another tract of approxi-
mately 250 acres that Mr. Lape had purchased, Mr. and Mrs.
Lape had purchased that was above, if you will, sort 6f up
the mountain from the residue property, from Laurel Ridge.
Carol Clarke was the realtor with Montague Miiler who han-

dled the matter as the listing agent for the seller's agent

LANE'S COURT REPORTERS, INC.
609 €. HIGH STREET
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for the Lapes. 1In February of 2000, Mr. and Mrs. Haisfield
from California through--acting through McLean Faulconer
were shown the property and ultimately put a written offer
in place which was negotiated, and with about two weeks of
back and forth resulted in a contract being fully executed
around the first of March of 2000. That contract for nine
hundred thousand dollars ($900,000) for the primary resi-
dence and an option on the 250 acres which involved the pay-
ment of twenty-five thousand dollars ($25,000) at closing
and then put in place the purchase price for that option
property uliimately if the Haisfields decided to buy it,
contained a provision as all standard form residential con-
tracts at that time did, indicating that the property would
be conveyed subject to restrictive covenants and utility
easements of record which did not materially and adversely
affect the use of the property for residential purposes or
render the title unmarketable. Those were the key words in
the contract. The contract also, at the request of the buy-
ers, Mrs. Haisfield at that point and Laurel Ridge LLC, con-
tained a provision that in the event of default by the buyer
or buyers, there would be a fifty thousand dollar ($50,000)
liquidated damage escrow that would be paid over as a result
and that that would limit the buyer's damages to that
amount. That language was passed on by an attorney in Cali-

fornia who conferred with or communicated with both realtors

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
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who agreed with the understanding that he had of that lan-
guage that basically would prohibit any claim for real es-
tate commissions or anything other than the language of the
fifty thousand dollars ($50,000) that was in the contract.
The contract also provided for a study period whereby the
buyer could investigate the use of the property and at the
conclusion of that time would have a right to basically uni-
laterally walk away from the contract if she chose to do
thét. Things moved along from there, Judge, at what I would
suggest is a fairly normal pace. Things were being done.
The study——éhe property was being viewed by wvarious people.
At the end of the study period the buyer did not opt to get
out of the contract, did not opt not to go forward. Both
realtors agreed the study period was over. Tﬁen everybody
started preparing for closing. The contract called for a
June 30" closing date. As the closing came closer, in May
Mr. Lape initiated some discussions concerning the sale of
his personal property, some farm equipment, things of that
nature, on the farm. The communication occurred between the
realtors. Mrs. Haisfield ultimately said she wanted to buy
the property at the price that was suggested, which I be-
lieve was twenty-three thousand, five hundred dollars.
($23,500) the evidence will show, and on or about June 6%,
Mrs. Haisfield executed a bill of sale for thé purchase of

that property and on the bill of sale wrote language that

LANE’'S COURT REPORTERS, INC.
609 E. HIGH STREET
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says that she would buy that at the time of closing on an
if, as and when basis, and she added in the language, on an
if, as and when basis. Because of this fact and some other
things that were happening as the month of June progressed,
the buyer-—theiseller's agent, Ms. Clarke, and the sellers,
Mr. and Mrs. Lape, became concerned because they wanted to
know is this contract going to closing, and Mr. and Mrs.
Lape have another residence in Florida. They were moving,
had made arrangements to move all of their furniture out of
their house, basically closing down their period of Laurel
Ridge and pfeparing to move away. On the 22™ of June, be-
cause of the phone call that Carol Clarke had received from
Steve McLean and statements that he had made in that phone
call about renegotiating certain aspect of the contract, Ms.
Clarke called Joe Cochran at the law firm of Richmond &
Fishburné, the law firm that was representing Mr. Lape in
the closing, specifically Wendall Winn. Mr. Winn was gone
on vacation during that time and Joe Cochran was assisting
with the file. And in that conversation Mr. Cochran in-
quired of Mr. Reback, the attorney for Mrs. Haisfield,
whether or not there was going to be a closing and Mr. Re-
back's comment to him was that the buyer may well walk away
from the closing. He wasn't sure what was going to happen,
and at that point, of course, the Lapes were concerned about

whether or not they should move out of the house and what

LANE'S COURT REPORTERS, INC.
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should occur. As the week went along, the law firm of Rich-
mond & Fishburne, the seller's counsel, made the normal ar-
rangements for closing, provided the normal documents, ten-
dered a draft of a deed, the closing statement, the termite
report, well réport, things of that nature, and then on the
29" of June for the first time, the closing scheduled the
following day, received a letter late in the day, I believe
the evidence will show from Marshall Slayton, one of the
buyer's attorneys, saying that there was a title defect on
the property, specifically this so-called building restric-
tion that tﬁe Court heard me describe a moment ago. That
followed with an exchange of letters back and forth between
counsel with Mr. Winn tendering performance, taking issue
with the position that Mr. Slayton took, taking the position
that the property was in fact marketable and that there was
a fine residence on the property that was available for use.
A second letter from Mr. Slayton, which came on the 30 of
June and amended his earlier letter, also included the tiﬁ-
ber restriction in the--the commercial timbering restriction
on that short or that small buffer at the boundary as an al-
leged title defect. The Court can, I would assume, imagine
the correspondence back and forth at that point and Mr. Winn
ultimately said, we're going to consider your clients in
breach if they're not prepared to close by néxt Friday,

which at that point would have been July the 7", I believe,
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this was coming up on the 4" of July holiday. As July 7%
rolled around there were more exchanges of letters, demands
by the buyer's attorney to cure responses as the evidence
will show by Mr. wWinn, that there was no defect, nothing to
be cured. No élosing took place on the 7 of July and
things sort of sat at that point, Judge, ultimately with
this lawsuit being filed thereafter.

The evidence will also show, Judge, as November
approached that there was an effort by the Haisfields who,
once again, initiated closing on this property. Contact was
made with Mr. Winn to set up the closing by Mr. McLean.
There was no discussion of any curing of any title defects
or anything of that nature, simply that they were going to
go forward. There was now this third piece of property that
I'll reference here in a second was going to be closing and
so they were ready to close, and that closing then did not
take place allegedly because the third party refused to
close on its property, therefore the Lape property couldn't
be purchased. The Lape property, the evidence will show,
Judge, had no contingency in it related to the purchase of
any other property, and as the June 30™ closing date ap-
proached initially, the evidence will be that the real con-
cern, or one of the real coﬁcerns on the part of Mrs. Hais-
field was that she had to have, as she said,'all three prop-

erties. In other words, the residue property, the option

LANE'S COURT REPORTERS, INC.
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property the Lapes owned and this other piece of property
which basically formed a pie-shaped slice in between the two
Lape tracts, and that property was owned partly by the Gor-
dons here in Albemarle County and partly by a trust. At
that time I beiieve the Tye River Limited Partnership per-
haps was the other owner, but it was a family type of trust
and that property would not go to closing on June the 30%™.
The evidence will be that that contract which was entered
into late, actually on the 20 of April, did in fact con-
tain a contingency that it would not close unless the Lape
property clésed. So it's our position, and we said this at
the time of the motion for summary judgment, it's our posi-
tion that the real reason that the contract didn't close on
the 30" of June had nothing to do with these alleged title
defects, it had to do with what was going on with this thirxd
tract and that the title defects amounted to--or the claim
of a title defect amounted to a pretext for avoiding closing
until the Haisfields could address that issue and then go to
closing on all three. Judge, we believe the evidence will
support the claim of the Lapes, that they're entitled to
this liquidated damage deposit that's being held by Mr.
McLean. We will also ask the Court to award attorney}s fees
and expenses under the other provisions of the contract and
I think the Court, if the Court gets to that‘point, is going

to have to look at whether or not that liquidated damage

LANE'S COURT REPORTERS, INC.
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provision is specific enough that it eliminates any claim
for attorney's fees and other expenses or whether those
claims are properly made in addition to the amount of money
in the liquidated damage escrow. Thank you.

THE COURT: Thank you. Mr. Wright, opening state-
ment?

MR. WRIGHT: Your Honor, we represent the defen-
dants, Audrey Lee Haisfield and Laurel Riage LLC. As you've
heard already, the motion for judgment the Lapés'filéd in
this matter request and award of fifty thousand dollars
($50,000),.the amount of the earnest money deposit Mrs. Ha-
isfield made when she executed a February 14, 2000 contract
for the purchase of Laurel Ridge, and I'll correcé one thing
Mr. Berry said. Mr. Berry said that Mr. and Mrs. Haisfield
visited the property and executed the contract. I know he
didn't mean to say that both of them executed the contract.
In fact they both visited the property, but Mrs. Haisfield
is the purchaser on the contract. Mr. Haisfield is not a
party to that contract.

Mrs. Haisfield and Laurel Ridge, LLC filed a coun-
terclaim in this matter requesting a reimbursement of the
earnest money deposit on the premise that there was no
breach of this contract by the purchaser. She failed to
close on the contract when she learned one day before clos-

ing that there were restrictive covenants on the property

LANE'S COURT REPORTERS, INC.
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that threatened her intended use of the property and created
what she believed to be a defect in the title. She believed
that she was getting less than she bargained for, for rea-
sons that you will hear her explain. The evidence will be
that Ms. Haisfield, who was going to use the property as a
residence but also as a horse farm for the breeding of a
herd of horses, intended to make substantial improvements to
the property and engaged various consultants in the spring
of 2000, architect, landscape architects, interior design-
ers, to advise her about improvements to the property, what
she needed.to do, where these various buildings could be po-
tentially located, additions to the residence, location of
an equestrian facility, an indoor arena, ancillary barns, a
pool, housing for some employees that the Haisfields would
ultimately bring with them to the farm at Qhatever time they
moved to Virginia, pastures, a hay field. You're going to
hear from her that she spent about forty thousand dollars
($40,000) in consulting fees for all of these experts advis-
ing her about what options she had for improving the prop-
erty to make it usable for her horse farm operation. You
will hear from her that she was going to bring about thirty
(30) horses here to Laurel Ridge. You're going to hear evi-
dence that because there's only about 10 or 12 acres of open
area around the residence, she would have héd to retain a

commercial timbering operation to fell a substantial amount
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of the timber on Laurel Ridge to provide space for pastures
and hayfields which are necessary to operation of a horse
farm. You're going to hear from her that until June 29,
2000 she fully intended to perform and close on this con-
tract, that shé had been sent closing documents, had re-
ceived them, had furnished instructions to a bank in Phila-
delphia to wire funds to Charlottesville to be available for
closing, that until that date whén she learned for the first
time that these restrictions on the use of the property she
was ready and willing to close on this sale. BAnd then on
June 29, er day before closing, her then attorney, Marshall
Slayton, telephoned her and gdvised her that there were re-
strictive covenants on the property that prohibited commer- -
cial timbering in a certain area for a period of thirty (30)
years and prohibited construction of any building, any
building, that coﬁld possibly be visible from the residence
at Oakmont, the home of Dr. and Mrs. Hamilton Moses. She's
going to tell you that because her plans for developing that
parcel were not final at that point, that she could not have
known one day before closing whether her ultimate plans for
the property, adding all of these improvements, would or
would not adversely--be adversely impacted by these cove-
nants. She needed to preserve hexr ability to use and develop
the property without an adjacent property owher having a

veto power over where she ultimately put her horse facility
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or indoor ring or angillary barns and the other improve-
ments, the tenant housing, for example, that she would be
making to the property, and she concluded that the covenants
were a defect in the title, and she demanded that the Lapes
cure that defeét prior to closing.

You're going to learn that she never said I1'll
never close on this property. She simply said, I cannot
close on June 30 because there are these problems with the
title that threaten to undo these plans that I've set in mo-
tion for developing my property so that I can use it for my
intended pdrpose. The sale and purchase didn't close on
June 30. But I think it's important, Your Honor, and you're
going to hear some testimony today that these parties con-
tinued some negotiations over a period of time that went as
late as about November of 2000 in an effort to resurrect
this deal and make it happen, and at the conclusion of the.
evidence, Your Honor, we're going to ask the Court to dis-
miss the motion for judgment in this matter and to award Ms.
Haisfield and Laurel Ridge LLC judgment on the counterclaim
for the fifty thousand dollar ($50,000) earnest money de-
posit. Thank you.

THE COURT: Thank you. Mr. Berry, first witness.

MR. BERRY: Wendall Winn, Judge, is going to be
our first witness. |

THE COURT: Let me just report to you that Mr.
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Craig called Mr. White's office. He was not at work, left a
message for a secretary to come over. Have we seen anybody
yet, Mr. Craig?

MR. CRAIG: No,'sir. I left a message for his
secretary to téll him to come over here.

THE COURT: To tell Mr. White to come over here?

MR. CRAIG: Yes, sir.

THE COURT: Was he expected at work or did she
say?

MR. CRAIG: She said he might be back, she didn't
know. .

THE COURT: Okay.

MR. BERRY: Judge, we may be able to resolve it.
There's a document that I want to get in. Mr. Wright and I
may be able to handle it. I don't have a problem if we just
play it by ear.

THE COURT: All right. So we'll wait and see what
happens. So first witness is Mr. Winn?

MR. BERRY: Yes, sir.

THE COURT: Wendall Winn. So, Mr. Winn, if you'll
come forward to the witness chair in front, please. If

you'll stand and raise your right hand.

WENDALL WINN, having been so duly sworn, testified

as follows:
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Winn - Direct 23

DIRECT EXAMINATION
By: Mr. Berry

Q Would you state your name please, sir?

A Wendall Winn.

Q Aﬂd what's your age, Mr. Winn?

A Fifty-four (54).

Q What is your position, or what is your employ-
ment?

A I'm a partner with the law firm of Richmdnd &
Fishburne.

Q. Are you licensed to practice law in Virginia?

A Yes, I am.

Q And how long have you been a practicing lawyer
in Virginia?

A Thirty (30)--thirty (30) years this June.

Q What is the primary area of your practice?

A Real estate and wills, trusts and estates.

Q Did there come a time in 2000, early 2000 that
you agreed to represent Ken and Barbara Lape in a real es-
tate transaction?

A Yes.

Q And describe the manner in which you set about
undertaking that transaction on their behalf. In other
words, what you ordinarily do and what you dia, just

briefly.
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Winn - Direct 24

A I received a contract in late February or early
March of the year 2000. I opened a file, a real estate
file, did a memo to file, contacted the Lapes. Generally we
send a retainer letter to the clients just telling them what
we're going to'do, and contacted Forbes Reback, the purchas-
ers attorney.

Q Who had advised you that Mr. Reback was the at-
ﬁorney for the purchaser?

A Probably Carol Clarke. Carol was the realtor
who was the listing agent, the seller's broker.

Q. All right. I'm going to show you a document
which I'm going mark as Plaintiff's Exhibit 1 and ask you if

this is in fact a copy of the real estate contract that the

realtors provided to you for this transaction.

(Plaintiff's Exhibit #1 was so marked for identi-

fication at this time.)

Q Can we agree that it is? I'll let you look at
it briefly but I think-- |

A Yes, this is the contract. 1It's dated February
14®™, signed by Audrey Haisfield on February the 28 and by
the Lapes on March the lﬁ.

Q All right. Judge, we'd move this in as Plain-

tiff's 1.
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Winn - Direct 25

THE COURT: Any objection?
MR. WRIGHT: No objection.

THE COURT: Received as Plaintiff's 1.

(Plaintiff's Exhibit #1 was so received into evi-

dence at this time.)

Q I'm going to try to move us through to the

:point where things started to breék'down‘fairly quickly, Mr.

Winn. So can you summarize for us what occurred with this
transaction.after you received the contract and did the,
what I'll call the initial housework to get going on the
closing?

A Right. Well, from the middle of March until
early June there was really very little activity on this
closing. The closing was scheduled for June the 30 in
2000. I went away on vacation to the Outer Banks on June
the 7" and did not get back in the office until June the
26", Before I went on vacation I conferred with an associ-

ate in our office, a real estate attorney by the name of Joe

|| Cochran, and asked him to press this thing ahead to closing.

We would have prepared a deed and a closing statement and
forwarded it to Forbes Reback, and when I left for vacation
on June the 7%, I had every expectation that it would close-

on June the 30%". It wasn't until I got back on he 26 that
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I got involved again.

Q@ All right. Did you on the 28" of June send a
letter to Mr. Reback confirming that the Lapes were prepared
to go to closing--

A I 'did.

Q --on June 30%?

A I did. 1In fdct, I met with Ken and Barbara
Lape on the afternoon of June the 28™. That was a Wednes-
day. They came to sigﬁ the deed énd other seller's closing
documents.

Q. Had you gotten any indication up until that
point that there was--at least in your communications, I'm
not talking about Mr. Cochran now, in your communications
that there was--whether--as to there nbt being a closing?

A Not in mine. I conferred with Joe Cochran and
he informed me that he had some conversations that indicated
that there--

MR. WRIGHT: Objection to the hearsay, Your Honor.

THE COURT: Sustained.

Q Yes, sir. We're going to céll him.

A No, not that I was directly involved witb.

Q Is that letter an accurate copy of the létter
that you transmitted to Mr. Reback on the 28*?

A It is and I hand delivered it to.him because in

our discussions we agreed that Mrs. Haisfield as purchaser
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Winn - Direct 27

would need to sign the deed because it contained an option,
that's an agreement. We felt like that the optionee needed
to sign it so he was going to take the original, FedEx it or
somehow get it to California because she was not expected to
be present at élosing.

Q And your understanding was that document was to
be back by Friday?

A Correct.

Q All right. Judge; we'd move this letter into
evidence as Plaintiff's 2.

Mﬁ. WRIGHT: No objection.

THE COURT: Received as Plaintiff's 2.

(Plaintiff's Exhibit #2 was so marked and received

into evidence at this time.)

Q Tell the Court what occurred then, Mr. Winn,
after you delivered that letter on the 28% of June to Mr.
Reback's office.

A As far as I was concerned at that point we were
going to close on Friday, the 30®". Forbes, I believe was--
Forbes informed me that he was going out of town, I think,
on Thursday and that Marshall Slayton in his office would
handle the closing on Friday. I received a call from Mar-

shall Slayton Friday morning saying that it would not close.
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MR. WRIGHT: Objection to the hearsay, Your Honor.

Q Judge, I think he is describing a discussion
that he had with an attorney representing Mrs. Haisfield who
I would submit is an agent of hers and therefore that testi-
mony is exempt‘from exclusion under the hearsay rule.

THE COURT: So how about him, Mr. Slayton being an
agent of Mrs.'Haisfield, a party?

. MR. WRIGHT: Mr. Slayton is here today‘and can
testify as to what he said on whatever date, Your Honor. I
still think it is hearsay when it's testimony introduced by
Mr. Winn. .

THE COURT: So I'm going to receive it not for the
truth of it, but to show what Mr. Winn did. So yoﬁ‘can ask
him what Mr. Slayton said and then ask him what he did aé a
result of being told whatever he was told.

Q Judge, I won't argue the point now, but I do
believe that a statement by an attorney or any agent,
frankly, in situations like that is the same as a statement
by the principal themselves and therefore would be exempt
from the hearsay rule, but I don't--

THE COURT: 2And I'm inclined to agree with you but
since Mr. Slayton is here, we don't have a problem.

Q Yes, sir. Right. And I'm not going to argue
at this point. I agree.

A He informed me that it would not close on Fri-
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Winn - Direct 23

day.

Q Do you remember at what point in the day that
information was received by you?

A Well, it was around eleven or twelve o'clock
that day. I was insisting that it close because we were
prepared to close and in fact delivered the original deed
and there was no reason, in my opinion, that it shouldn't
close. So I waited around that afternoon. When I called
back to speak with him again, I believe his office informed

me that he had left for the day.

(Plaintiff's Exhibits #3 and #4 were so marked for

identification at this time.)

Q All right. I'm going to show you a couple of
documents that have been marked 3 and 4 which are letters
from Mr. Slayton dated the 29* and the 30°". Just ask if
you received those. Did you get--get these communications?

A Yes, I did. One--one letter was dated June
29" and the other was dated June 30.

Q Do you remember at what point in the day on the
29", Mr. Winn, if at all, you saw the letter of the 29%?

A To the best of my recollection I did not re-
ceive this letter dated June the 29 until June the 30%.

Q And then you received--did you receive the let-
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Winn - Direct 30

ter dated June the 30 that same day?

A I would have to look at my file. I don't think
I did. I think I got this like on Monday subsequent. But I
did receive both theée letters. I know I did not reéeive
the June 29 letter until the 30%.

Q All right. Judge, we'd move these into evi-
dence as 3 and 4.

THE COURT: Any objection?

MR. WRIGHT: No objection.

THE COURT: Received.

(Plaintiff's Exhibits #3 and #4 were so received

into evidence at this time.)

Q As a result of receiving the letter of June the
29", did you in fact communicate with Mr. Slayton and re-
spond with your letter of June 30%"?

A I did. First, of course, I called Ken Lape to
inform him that we would not be closing, and then I composed
a letter which I did transmit by fax on the 30* with a hard
copy by first class mail and this is that letter.

Q What was your purpose in sending that letter,
Mr. Winn?

A To respond to the first letter, the June 29

letter that I received on the 30™ in which they gave their
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Winn - Direct 31

reason for not closing, and I pointed out that in my opinion
the restrictive covenants which they recited as being the
problem or the explanation for not closing, did not, in my
opinion, materially adversely affect the use of the property
for residential purposes. Primarily, if for no other rea-
son, because there was a good residence already there that
the Lapes, in fact, had already vacated. Nor, in my opin-
ion, did it render the title unmarketable and so I was basi-
cally gendefing the deed in the secdnd page,‘which.we do in
real estate practice, and giving them until Friday the 7th

to close, aﬁd if they didn't close by then, telling them
that we could consider them in breach on contract and that
they would forfeit the earnest money deposit.

Q All right. What prompted you to respond to him
that in your opinion the title was not unmarketable?

A Well, covenants of this nature, in my opinion
occur freqﬁently, attach to real estate transactions. We
deal a lot with conservation easements which--which impose a
severe covenant on real estate, and in my experience I've
never--I've never seen that render a title unmarketable,
which to me means it can't be marketed, there's no market
for it. So in my opinion, it was--it was preposteroué to
suggest that the covenant in question made the title to the
Lape property unmarketable.

Q Did you have any telephone--
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MR. WRIGHT: Your Honor, I'm going to ask the
Court to stfike the expert.conclusion. Unless something
missed my view, I don't think Mr. Winn was identified as an
expert in this case by the plaintiff and I think that de-
spite his expefience in the practice of law, he's not enti-
tled to offer expert testimony.

Q Judge, he's entitled, I would submit, to ex-
plain what he put in his letter and the reasons for it,
which I presume Mr; Slayton and Mr. Rebéck will likewisé do.
In other words, he's testifying about a response to the let-
ter that he.got or letters he got from them and explaining
why he said in his letter what he did and I would submit--

THE COURT: Did Mr. Wright ask you for experts?

Q We both asked and we both--neither side have
identified experts to be called, Judge.

THE COURT: Okay. So I'll exclude any expert
opinion, but he can say what he responded to.

Q Yes, sir.

THE COURT: Or say how he responded.

Q Did you get any communication--I take it the
30" was a Friday, is that right, Mr. Winn?

A That's correct, yes.

Q And we had the 4™ of July holiday coming up?
A Right. .
Q

Judge, we'd move Plaintiff's 5 into evidence at
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Winn - Direct 33

this point.

THE COURT: Any objection to §?

MR. WRIGHT: I don't object to it being admitted.
I ask the Court to exclude the expert opinion portion of it.

Q Jddge, I don't think it's--it's not being of-
fered as expert opinion. It's what he wrote and he ex-
plained to the Court why he did it.

THE COURT: So I'll just receive it that this was
his response. So I overrule the objection and receive it

into evidence.

(Plaintiff's Exhibit #S was so marked and received

into evidence at this time.)

Q Did you have any discussions or communication
with the office of Marshall Slayton and Forbes Reback the
following week about this matter going to closing?

A Yes, I did. On July the 7* I received a call
from Marshall Slayton saying that they would proceed to
closing if we would reduce the price of the option parcel by
a hundred thousand dollars ($100,000). I called Mr. Lape.
He rejected that ana indicated that he wanted them to close
on the terms that had been contracted for and I communicated
that response to Mr. Slayton.

Q Did Mr. Slayton say anything in response to
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that?

A He did not. He did not come back with any
other proposal at that time.

Q Did--to your normal way of real estate prac-
tice, Mr. Winn,'did you and your client tender full perform-
ance under the contract?

A We did.

Q And did you have anymore communications or were
any'othef 6bjec£ions raised to élosing by Mr. Slayton or Mr.
Reback other than what's contained in the letters of June
29% and June 30%™ that have been admitted into evidence?

A None whatsoever.

Q Did they raise any other complaint about the
title other than the information contained in those letters?

A No.

Q Did there come a time when you later received
some additional communication from Steve McLean, the buyer's
agent, about this Lape contract?

A In September or that fall of 2000 I received a
telephone call from Steve McLean, the realtor acting for the
Haisfields, in which he asked if the Lapes would--in which
he offered on behalf of the Haisfields that they would pro-
ceed to closing on the front piece, which is the subject of
the contract in question, in exchange for thekHaisfields in-|

creasing the option deposit from twenty-five thousand
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(25,000) to a hundred thousand dollars ($100,000) which we
would hold, but for the Lapes' part, they would be expected
to reduce the price of the option parcel from four hundred
and fifty thousand dollars ($450,000) to three hundred and
fifty thousand dollars ($350,000). In other words, they
wanted a hundred thousand dollar ($100,000) reduction in the
option price on the option parcel and they were offering to
increase the option amount which would be held in escrow and
in consideration of that, they said they would go ahead and
close on the purchase of the front parcel immediately.

Q. Was there any discussion in that conversation
about the restrictive covenants that had come up earlier?

A No.

Q And did your client accept that proposal? .

A No. I call Ken Lape and he said Wendall, this
is essentially the offer we rejected back in July. I'm not
interested, you know. The contract is very clear and we
will close, you know, if at all, under the terms of that
contract and only under those terms.

Q Did you have anymore communication with Mr.
McLean after this September conversation?

A I did. I received a call from--I'm not sure of
the sequence. I received a call from Ken Lape informing me
that he had heard from Carol Clarké, his realtor, that an-

other contract was forthcoming from the Haisfields and this
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was around November the 7" of 2000. Steve McLean did call
me and tell me that it was coming and I did, in fact, re-
ceive by fax, I believe on the 7™ of November, which was a
Tuesday, election day, from Carol Clarke, a contract dated I
think October the 19% which was essentially the same as the
contract that we had negotiated back in March and expected
to have closed on June the 30" offering nine hundred thou-
sand dollars ($900,000) for the Lape parcel and called for
¢losing, you know, within a week or so.

Q 2nd how did you respond to that on behalf of
your clienté

A I conferred with Ken Lape and we decided that
we did not want to enter into another contract. We already
had one which we felt they were in breach of, and basically
communicated to Steve McLean first and then to Marshall
Slayton that if they showed up on Friday November the 10
with a cashier's check, we would show up with a deed and
close, and they indicated that they would do that, that they
were prepared to close on November the 10®". So I got the
deed out, redid the closing statement and was ready to pro-
ceed with closing on November the 10 and had authority
from my client to do so, and in the meantime we realized
that November the 10™® was a holiday, the Clerk's Office was
going to be closed and we agreed to do it on Monday, Novem-

ber the 13,
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Q What happened that day?

A I got a call from Marshall Slayton, I believe
it was, on Monday, November the 13, saying that we wefen't
going to be closing.

Q All right.

A And got a letter, I believe subsequently, con-
firming that fact.

Q Did you--did you have any discussions with ei-
ther Mr. Slayton or Mr. McLean in any of these November con-
versations indicating any desire or need on their part or on
the part of Ms. Haisfield to in any way modify these re- |
strictive covenants?

MR. WRIGHT: Objection to leading.

THE COURT: Sustain leading.

Q All right.

THE COURT: Don't answer. Next question.

Q Yes, sir. Did you have any discussion with
them at all about the complaints that they had about the ti-
tle?

A No. I remember calling Steve McLean at that
point because I was obviously very angry and frustrated as
was my client, and I said what's going on and he said--I be-
lieve it's--it's my recollection that he said that the deal
did not close with the Lapes because they also wanted to get

the adjoining property from the Gordons and if that deal
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didn't close then they weren't going to close with the Lapes
without the Gordon property.

Q When was the first time you heard anything
about the so-called Gordon contract?

A I am not--I am not really sure. Certainly in
the context of that November closing that didn't happen,
that, you know, that came to my attention. .

Q Do you recall anything about the Gordon con-
tract being mentioned to you by Mr. McLean or either of Ms.
Haisfield's attorney's before June the 30 of 2000?

A To my--to the best of my recollection and I re-
viewed the file, no mention of one being contingent on the
other was ever made to me prior to June 30°".

Q@ All right. Just so we're clear and probably is
better in another way to get this inforﬁation before the
Court, but to sort of shorthand it, did the restrictive
covenants apply to any property other than the 98-acre resi-
due that the Lapes have? In other words, do they apply to
the option property?

A To--to my knowledge, no, they do not. They
were contained in the deed from the Lapes to Dr. and Mrs.
Moses who own property that also adjoins the Lape property
and that they only benefited the Moses property. In other
words, the Moses property would have been the dominate es-

tate in easement terminology and the front piece owned by
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the Lapes under contract to the Haisfields was a servient
parcel.

Q I don't have any other questions of Mr. Winn at
this point, Judge.

THE COURT: Cross-examination, Mr. Wright.

CROSS -EXAMINATION

By: Mr. Wright

'Q Mr. Winn, you had mentioned that you did not
expect Mrs. Haisfield to be present at the closing on this
sale that wés to occur on June 30.

A Right.

Q What was your understanding of how closing
would happen?

A Via Federal Express. My understanding was that
I would deliver the original deed to Forbes on Friday or to
Marshall Slayton who was filling in for him, that he would
Federal Express it to California and then get it back in
time for closing, probably early the next week.

Q Did you ever receive confirmation that in fact
the closing documents had been sent to Mrs. Haisfield?

A No.

Q You spoke about a July 7 call from Mr. Slayton
suggesting that Mrs. Haisfield would proceedlto closing if

the Lapes were willing to reduce the price of the option
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property by one hundred thousand dollars ($100,000).

A Right.

Q Do you have any understanding as to whether
that one hundred thousand dollar ($100,000) decrease re-
flected the decreased value they believed they were getting
because of the existence of the restrictive covenant?

A I do not.

Q That was never a part of that discussion?

A ~f don't know how they came up with that figure.

Q That was not a part of anything Mr. Slayton
communicated to you?

A He may have said something like they, you know,
they want to get the Gordon property and, you know, they
need to get the property to the rear to make it all work or
something like that. Again, I'd be glad to go back and look
at my notes, but I don't remember specifically.

Q So you don't remember any specific discussion
with-Mr. Slayton about the basis for the request that the
option property price be decreased by one hundred thousand
dollars?

A I do not. Not without reireshing my recollec-
tion.

"Q Is that the same for thg‘conversation you had~
with him in September of 2000?

A I don't think I talked to Marshall Slayton in
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Winn - Cross 41

September. My notes, ﬁhich I've reviewed, indicate a con-
versaﬁion with only Steve McLean.

0 Okay. And did Steve McLean provide any expla-
nation for the request that the price on the option property
be decreased by one hundred thousand dollars ($100,000)?

A 1It's not in my notes. Again, I don't have any
recollection, specific recollection of an explanation being
given. )

Q Okay. You'époke‘briéfly'about a second possible
closing on November the 13®" and you spoke about the fact
that Mrs. Héisfield had submitted a second contract. Was
that contract ever signed by Mr. and Mrs. Lape?

| A No.

Q@ I don't have any other questions, Your Honor.

THE COURT: Redirect?

MR. BERRY: No redirect, Judge. 1I'd just like for
him to be subject to recall from his office if we need him.

A I'll make myself available.

THE COURT: So it's okay for him to go back to his
office?

MR. BERRY: Yes, sir.

THE COURT: So you'll be on call, Mr. Winn, if
you're needed to be recalled. So next witness, Mr. Berry.

MR. BERRY: Joe Cochran, Your Honor .

THE COURT: Mr. Cochran, if you'll come to the
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Cochran - Direct 42

witness chair. Please stand to be sworn. Raise your right

hand, please.

JOE COCHRAN, having been so duly sworn, testified

as follows:

DIRECT EXAMINATION
By: Mr. Berry

Q State your name, please.

A Joe Cochran.

Q And how old are you, Mr. Cochran?

A I'm thirty-eight (38).

Q What is your occupation?

A I'm an attorney with the law firm of Richmond &
Fishburne.

Q How long have you been in the practice of law?

A This is my eleventh year.

Q What is your primary area of practice?

A Real estate, doing closings and transactions.

Q How long have you been doing that?

A For the past eight, eight and a half years.

Q All right. Did you have any involvement with
the closing that your firm was handling in the month of June

for Ken and Barbara Lape?
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Cochran - Direct 43

A Yes.

Q And tell the Court briefly what involvement you
had in terms of how you became involved.

A In our firm I handle a lot of the transactions
that come into the office and the Lapes were Mr. Winn's cli-
ents and typically what happens is I'll do a lot of the work
on the closings to prepare for the closings and many times
Mr. Winn or Mr. Richmond, other lawyers, will meet with the
client to do the actual closing, and in this’ case that's
what I was doing. I was working up the documents with para-
legals and éreparing for the closing in, I think it was late
June.

Q Did you have any understanding at that point as
to who was representing the buyer of the property?

A Forbes Reback.

Q And did there come an occasion when you had a
conversation with Mr. Reback?

A Yes.

Q Do you remember when that was?

A It was approximately a week before closing,
probably, I think it was June 22™.

Q How did you come to talk to him on that occa-
sion as opposed to Mr. Winn?

A Well, Mr. Winn was on vacation, he had left in.

the latter part of June for a vacation, so I was the attor-
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Cochran - Direct 44

ney--

Q Handling the file?

A --handling the file, right.

Q What prompted you to contact Mr. Reback?

A I had received a call from Carol Clarke, who
was one of the realtors involved in the transaction, and she
expressed concern that the buyer--there may be a problem
with the buyers performing on the contract.

Q What did you do as a result?

A I called Mr. Reback to tell him I'd received
this call aﬁd to inquire as to the buyer's intentions and
also to just touch base with him on the closing. It was
coming up on the 30" and just to make sure we were in line
to close.

Q Describe for the Court the discussions you had
with Mr. Reback in that telephone conversation.

A I told Mr. Reback that I'd received a call from
the realtor, that she had indicated that there were--she had
been hearing that the buyers might not perform and I asked
him was there a problem, were the buyers going to perform or
was there a problem with them performing. He indicated that
in fact there might be a problem with the closing, that they|
may not perform, and I asked him for what reason and he said
that--he indicated there was a parcel of land adjacent to

the land that the Lapes owned that was also for sale that
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Cochran - Direct 45

the buyers were negotiating or either under contract or hop-
ing to buy and it looked like that transaction would not go
through, or possibly would not go through, and if that
didn't go through, they did not want to purchase the Lapes'

property.

Q What was your response to his indications about

this other contract?

A Well, I think during the conversation I picked
up the file, looked through and looked at the contract to
see if our contract was contingent on the closing of the 85
acres and I.didn't see any kind of contingency like that and
I said to Forbes, I said, I don't think our contract is con-
tingent on that closing so I don't think they can--they can-
not terminate our contract if they don't buy the 85 acres,
and Forbes tended to indicate that he agreed. He didn't
know of a contingency in our contract that would let them
out of the Lapes' contract if they didn't buy the adjacent
property. |

Q Do you remember roughly how long this conversa-
tion lasted?

A Oh, probably ten to fifteen (15) minutes.

Q Did he give you any assurance at the conélusion
of the conversation that the transaction was going to close
on June 30™ as it was agreed to? '

A No. I mean, he--he said that he would keep me
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Cochran - Direct 46

informed as to developments. He did go into a little bit of
what was going on on the adjacent parcel, on that transac-
tion. I think he said there was something about some liens
that were having to be cleared up, that Ed Bain was repre-
senting parties on that side and that Ed was working to
clear titles so that they could move forward with that clos-
ing, and so he said I'll keep you informed and up-to-date as
to what happens.

Q Did you actually draft the deed in this trans-
action that was tendered?

A. It was probably my paralegal who actually
drafted it.

Q You reviewed it?

A Uh-huh. (Indicating yes.)

Q Do you know where the description came from
that went into the deed?

A We probably picked it up from the deed into the
Lapes when they purchased the property.

Q Did you have any--did you--well, let me show
you this document which might cut through it a little bit.
Judge, I think this is Plaintiff's 6 if I remember the num-
bers. |

THE COURT: That's right. The next one is 6.

Q Let me show Mr. Wright this. Can you identify .

this document, Mr. Cochran, Plaintiff's 6?

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
CHARI OTTESVII I B VIRGINIA 292902

-68-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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A Yes. This is a letter I wrote to Forbes Re-
back.

Q And I gather in that portion of the letter that
refers to the conversation, you're talking about the one you
just described on the witness stand that you had with him
the day previously?

A That's right, uh-huh.

Q 1Is that an accurate copy of the letter you sent
him?

A Yes.

Q‘ Judge, we move this into evidence.

THE COURT: Is there any objection to 6?

MR. WRIGHT: NO objection, Your Honor.

THE COURT: Received.

(Plaintiff's Exhibit #6 was so marked and received

into evidence at this time.)

Q Did you have anymore direct involvement with
either Mr. Slayton or Mr. Reback or the seller's agent--
excuse me, the buyer's agent, Mr. McLean, from the 23™ of
June until the end of June?

A Not that I can recall. Wendall Winn came back
from vacation and basically took over the f£ile at that

point.
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Q That's all I have of Mr. Cochran, Your Honor.

THE COURT: Cross-examination.

CROSS-EXAMINATION
By: Mr. Wrighf

Q Mr. Cochran, you've described a conversation
you had with Mr. Reback about a week before closing. Didn't
you have a conversation with him‘by phone a couple of days
after that where he told you that there-;that Mrs. Haisfield
would be going to closing?

A. I--I can't recall but possibly so. At that
point I was proceeding to prepare documents and prepare for
closing because Mr. Reback in our initial conversation
didn't say definitely they weren't closing. He just said
there might be a problem.

Q Right. 2And do you recall a telephone confer-
ence that you and I had probably four to six weeks ago where
we discussed your notes and you had actually pulled your
notes out of your file?

A Yes.

Q I don't want to put words in your mouth. As
you sit here today, do you recall or do you not recall hav-
ing a conversation a couple of days after the conversation
you described for Mr. Berry where Forbes told'you that Mrs.

Haisfield would be proceeding to closing?
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A I--I can't recall. I won't say that it didn't
happen because many times in closings you've got many con-
versations going back and forth. I know the notes that
you're referring to in our conversation were for June 22™.
That's what I ﬁulled out of my file when you and I spoke and
that was the conversation I just described.

Q Okay. Your Honor, I would ask that this wit-
ness'--this witness be subject to recall later and that we
ask him to bring his notes back because thexe was another
conversation and I-- ‘

Mﬁ. BERRY: Judge, I'm going to object to Mr.
Wright testifying. I don't object to him coming back with
his notes.

THE COURT: Okay. So don't say what the notes
said, Mr. Wright, but we'll let Mr. Cochran come back.

‘MR. WRIGHT: I understand.

THE COURT: So, Mr. Berry, you got any redirect?

MR. BERRY: I don't have any redirect at this
point. I'd simply like for him to remain under the rule at
his office or wherever.

THE COURT: All right. So if you want to go back
to your office, fine, but please don't discuss your testi-
mony with anyone. You're still subject to recall.

A Okay. |

THE COURT: All right.
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MR. WRIGHT: Your Honor, could I just ask the wit-
ness for his phone number so if we want to get in touch with
him later we'll have it?

MR. BERRY: I know it.

MR. WRIGHT: You've got it?

MR. BERRY: 977-8590.

MR. WRIGHT: Thank you.

MR. BﬁRRY: Judge, our next witness is going to be

Ken Lape.
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COURT: Mr. Lape, if you'll come around

KENNETH R. LAPE, having been so duly sworn, testi-

fied as follows:

Mr. Berry

Q

0o P OO0 PO P

DIRECT EXAMINATION

State your name for the Court, please.
Kenneth Robert Lape.

What is your age, Mr. Lape?

I'm sixty-four (64).

What is your occupation?

I'm retired.

And what are you retired from?
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Lape - Direct 51

I flew for American Airlines.

A
Q Okay. And how long did you do that?
A Thirty-two (32) years.

Q

Do you have any military service in your back-
ground? '
Yes, sir.
What branch of the service did you serve in?
I was in the Air Force.
And did you serve in combat?
Yes, I did.
In what conflict?

Vietnam.

Do you own property here in Albemarle County?

oo o O »p O P O P

Yes, sir.

Q And is part of the property you own known as
Laurel Ridge?

A Yes, sir.

Q How long have you owned that particular prop-
erty?

A Approximately 1975. I'm really not sure.
About twenty-five (25) years.

Q And tell the Court actually what you purchased
in 197S.

A 1In 1975 I purchased--my wife and I purchased

148 acre farm from Caroline Randolph.
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Lape - Direct 52

Is that Oakmont Farm?
Yes, sir.

aAnd did you reside on that farm?

[ o B o

Yes, we did.

Q Did there come a time when you sold a portion
of that farm?

A Yes, sir, that's correct. .
And roughly when did that occur?
Approximately 1993, 1994.
And to whom did you sell it?
Dr. Hamilton Moses and his wife.

Is her name Alexandra, I believe?

¥ O P 0 v

Yes, sir.

Q Who--did you have a real estate firm involved
in that transaction?

A Yes, we did.

Q 2And who was the--who was the listing firm?

A The listing firm was John Rady with Frank Hardy
Associates.

Q And was there also another involved as the
sellex's agent?

A Yes, sir, that's correct.

Q Who was that?

A That was McLean Faulconer.

Q And I gather you entered into a contract with
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Lape - Direct 53

Dr. and Mrs. Moses, is that right?

A Yes, sir. That's correct.

Q And you ultimately went to closing on the con-
tract?

A Yeé, sir, we did.

Q@ And did the--tell the Court what provisions
were contained in the contract relative to the covenants
that are at issue in this case.

A Well, it;s just they wanted two covenants and
one of them was, I guess you could call it a commercial tim-
bering coveﬁant which covered a mutual buffer on our prop-
erty and the dimensions of the buffer was three hundred
(300) feet by eight hundred (800) feet by a hundred and
fifty (150) feet, which kind of paralleled our mutual
boundaries.

Q When you say those dimensions, are you saying
that at some points the width was a hundred and fifty (150)
feet and at some points as much as three hundred (300) feet?

A That's cofrect. The width is a maximum three
hundred (300) feet, a minimum of a hundred and fifty (150)
feet. Yes, sir, that's correct.

Q And this is along the common boundary you share
with what I'll call Oakmont?

A Yes, sir, that's correct.

Q And was there also another covenant that was
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Lape - Direct 54

discussed?

A Yes, sir. The second covenant was that there
would be no building built on the 98 acres that could be
viewed from the main house of Oakmont.

Q All right. Who requested these covenants?
Dr. Moses did.

And you and your wife agreed to it?

That's correct.

0 » O ¥

Were both sides represented by counsel at clos-
ing?

A. Yes, sir, they were.

Q 2And who represented you and your wife?

A Through this whole process McGuire, Woods &
Battle represented us.

Q And did you prepare a deed and tender the deed
as a part of the closing or did your attorneys prepare a
deed that contained these covenants that you just described?

| A Our attorneys, McGuire, Woods & Battle, pre-

pared the deeds and we went to closing.

Q Now, when you sold Oakmont Farm, you had been
residing in the residence there, is that right?

A Yes, sir, that's correct.

Q How far--tell the Court generally what the to-
pography is in the area where your common bouhdary is as you

look back towards what's now the residue property. Just
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Lape - Direct 55

give a general description of the area.

A Well, it's--it's very hilly. There's a hill
that goes that Oakmont looks into and it's very heavily
wooded. 1It's mountain laurel. It's hardwood trees and it's
severe in natufe that it goes straight up and then straight
down and the elevation probably goes up a hundred and fifty
(150) feet in some places.

Q Is the Oakmont main residence right on the
boundary line? |

A No, it is not. As a matter of fact, it's about
a thousand il,ooo) feet to twelve hundred (1,200) feet from
the boundary line.

| Q All right. And what did you and your wife do
as far as a residence once you told Oakmont?

A Once we sold Oakmont we always had a spot on
the remaining piece of land that we thought we would love to
build a house on and so we contracted with an architectural
firm and a builder and designed a house to our requirements
and our likings and we built on this spot that we had se-
lected.

Q And that's on the residue property, is that--
what I'l1l call the residue?

A Yes, sir, that's correct. That's correct.

Q Can that home be seen at all froﬁ Oakmont in

any season from the main residence at Oakmont, Mr. Lape?
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Lape - Direct 56

No, sir, absolutely not.

Winter, summer, anytime?

» 0 »

At no time.

Q And do you have other buildings that you con-
structed in the general area of the residence?

A Yes, sir.

Q And what are they?

A It's a--it's a frame--I don't think you could
call it a barn, but it's a framed type of shed behind the
main house that's sufficient to put three cars in, to give a
size, dimenéion to it.

Q All right. Is it also a kennel on the prop-
erty?

A Yes, sir, that's correct.

Q What portion of the Laurel Ridge, and again,
I'll refer to it for simplicity's sake as the residue, what
portion of that property is wooded and what portion is open?

A It's mostly wooded. 1It's mostly hardwoods and
as I said, mountain laurel and undergrowth. Of the 98
acres, I would say there is approximately 92, 93 acres for-
ested and the rest is open land.

Q Are these mature trees that are on the prop-
erty?

A Yes, they are.

Q ©Oak and poplar?
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Lape - Direct 57

A Yes, sir.

Q And describe the density of the tree growth on
the part of Laurel Ridge that exists between your residence
and the primary residence at Oakmont.

A It's extremely dense. You probably cannot see
more than fifty (50) yards or thirty-five (35) yards into
the woods due to the undergrowth and due to the nature of
the trees. There is some soft wood there. There is also
some pine trees there. So it would be difficult to see more
than fifty (50) yards into the woods.

Q. Have you measured the distance between the main
residence at Oakmont and the residence at Laurel Ridge?

A Yes, sir.

Q And what is the distance?

A One thousand, seven hundred and forty-two
(1,742) feet.

Q And is that as the crow flies?

A That's a direct line, yes, sir.

Q When you walk between the two residences, do
you actually have to walk farther?

A No.

Q@ Okay. You can walk a straight line?

A That's correct.

Q And describe for the Judge the topography as

you get further into the Laurel Ridge property towards the
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residence away from the Oakmont boundary line.

A Once you leave Laurel Ridge and go towards Oak-
mont, it's quite severe. The elevation at Laurel Ridge is
about six hundred (600) feet and once you leave that point I
would say the elevation goes down at least a hundred (iOO)
to a hundred and fifty (150) feet into a ravine, goes back
up another hill, back into another ravine, back up to the
elevationr of Oakmont. Oakmont's elevation is five hundred
andleighty (580) feet.

Q Is there--describe for the Court roughly the
shape orx the configuration of this 98-acre residue on which
your residence was constructed.

A Oh boy. 1It's an irregular shape. 1It's not a
rectangle or anything like that.

Q Where on that property is your residence situ-
ated?

A The residence--

Q In other words is it on one edge, is it in the
middle, where is it?

A Yes, sir. It sits on the back I would say one-
quarter to one-third portion of the property, back being the
boundary line that's shared with the 85 acres that the Gor-
dons own.

Q@ All right. Does the Gordon property border the

98 acres, immediately border?
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A Yes, sir, it does. Yes, it does.

Q And does your option property I'll call it for
simplicity sake again, then border the Gordon property on
the other side?

A That's correct, and the option property and the
98 acres meet. There's a contiguous point above the 85
acres.

Q Are there other potential home sites on the
Laurel Ridge tract which are not visible from Oakmont?

A Yes, sir, there's many, many sites.

Q. What causes you to say that? Why do you say
that?

A Well, just the nature of--the roll of the land.
The main driveway that comes into Laurel Ridge is an eleva-
tion of four hundred and sixty (460) feet. To the east side
of the driveway the mountainside goes up approximately two
hundred (200) feet.

Q How far is the Laurel Ridge residence roughly
off the public road?

A It's approximately a third of a mile.

And how do you access it?
By a main road, a right-of-way.
Is it a paved road?

It's partially paved, vyes, sir.'

o P O ¥ 0

All right. Did you decide at some point to

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET

SUADI ATTECIAL L E VIO/IMIA 00T

-81-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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sell what I'll call Laurel Ridge, in other words, the resi-
due property? |

A Yes, sir, we did.

Q Did you also decide to sell what I'll call the
option prOpertyb

A Yes, sir, we did.
Were they listed for sale at the same time?
Yes, they--they are now and they were, yes.
with whom did you list them?
Carol Clarke and Montague Miller.

And roughly when was that?

¥ 0 ¥ O »

Approximately March 1999.

Q At the time of the listing, Mr. Lape, did YOu
give any thought to these restrictive covenants?

A No, not really.

Q Did you talk to Ms. Clarke about them?

A No, I did not.

Q And did you describe for her firm or her, any
other easements or restrictions on the property?

A The only thing that was discussed or said any-
thing to do with the fact that we were in conjunction with
putting both pieces of property on the market, she wanted to
make sure that people--if somebody was interested in the 257
acres by itself, how do you access it, and thét's when we °’

put down that it's the right-of-way through Oakmont--excuse
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Lape - Direct 61

me, through Laurel Ridge back to the 257 acres and described
it so people would know how you get back to the--

Q How you could get to the option property.

A The option land, that's correct.

Q 1Is that why the twenty (20) foot right-of-way
is referenced in the contract?

A That's correct. Yes, sir, that's correct.

Q Are there any restrictive covenants on what

1X'11 call the option property?

A No, sir.

Q' After you listed the property, did you later
receive an offer from Mrs. Haisfield?

A Yes, sir, that's correct.

Q And did you and your wife accept the initial
offer?

A No.

Q And did the initial offer, which I assume was
in the form of a written contract, did that contain any
liquidated damage provision?

As I remember, it does not. Did not.

Was there a counter offer in effect made?

> 0 >

Yes.
Q And as a result of those negotiations did the
contract that was admitted as Plaintiff's Exhibit 1 get

signed?
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A Yes, sir.

Q Do you recall at what point the liquidated dam-
age provision showed up in the contract?

A I believe the final offer perhaps is when it
showed up. I believe that's correct. The final offer is
when it showed up.

Q0 Who requested that provision?

A - The Haisfields.

Q Who dié you get to.représent you in the’trans-
action, the Richmond & Fishburne firm we've'heard earliex?

A. That's correct, Wendall Winn.

Q Did you have any discussion with the contract
or with Steve McLean at any point after it was executed?

A No, sir, at no time.

Q Did Mr. MclLean ever come to the property and
visit it with you after the contract was executed?

A Yes, sir, he did.

Q And can you tell the Court roughly when that
was?

A It was--it was around spring break as I remem-
ber. It had to be April, May. I'm really not sure of- the
exact date. I flew up from Florida and I believe Mr. McLean
flew in from the Bahamas and we met, and the reason for it,
we were supposed to meet with Mr. Haisfield ahd walk the

property lines with him.
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Q How did you--why were you under the impression

you were going to be meeting with Mr. McLean and Mr. Hais-

field?

A I was told.

Q Who told you that?

A I believe Carol Clarke who set the appointment
up.

Q And was this--could this have been in late
March as"well? |

A Yes, vyes.

Q. All right. B2And did you actually come up and
come to the property?

A Yes, I did.
And who was there?
Mxr. McLean.
Did Mr. Haisfield show up?
No, he did not.

Did you get any indication why he didn't?

» 0 ¥ 0O ¥

No, I think they just said personal reasons, I
think.

Q@ What did you and Mr. Mclean do?

A Well, we basically walked the property lines.

Q Okay. And what portion of the lines did you
walk, the entire boundary? |

A Pretty much the entire boundary that borders
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with Moses and also the 85 acres in the back. We did not go
up on the top of the mountain, which would be our westerly
boundary. 1It's pretty severe and we did not walk that.

Q So you walked basically the common boundary
with Oakmont and the common--

A Yes, sir.

Q --boundary with Gordon?

A Yes, sir.

Q At the time that:you entered into the Haisfield
contract, Mr. Lape, was there any discussion with you about
the Gordon éroperty by anyone?

None whatsoever.
Do you know the Gordons?
Yes, sir, I do.

Do they live in that general area?

¥ 0O P O P

Yes, they do.

Q When you walked the boundary in late March or
whenever it was with Mr. McLean, was there any discussion at
that point about these covenants?

A Not covenant per se. I can remember when Steve
and I walked up the common boundary with Oakmont. I‘think I
made the comment to him, this is the area we cannot commer-
cially cut or something of that effect.

Q Did he have any response.to that?

A None whatsoever.
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Q Was Mr. McLean familiar with your property?

A Yes, he--yes. I'm sure. He's been out there
quite a few times. He's shown it quite a few times. Even
in the early days when we first bought it he had hunted on
our property and I would think so, yes.

Q Did you also have some personal property you
wanted to sell with the property?

A Yes, I did.

Q If you can just briefly describe what those
items were?

A' Well, it was farm equipment. It was a Kubota
tractor. It was a pickup truck. It was the equipment I
felt that anybody who would buy Laurel Ridge would need to
live there comfortably as far as snow removal or bushhogging
fields.

Q Did you communicate that fact, that you wanted
to sell that equipment, to Mrs. Haisfield? |

A I did through Carol Clarke, yes.

Q What were the results of that communication?

A They asked me to list the equipment and the
price that we wanted and thought the equipment waé worth.
which I did, and they would convey that or pass that on to
the Haisfields.

Q All right. So it was your understanding that

would sell with the property?
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A Yes, sir, that's correct.

Q As the closing approached, what steps did you
and your wife take to prepare for the sale of Laurel Ridge?

A Well, we were getting ready to move. For us it
was a little--not a problem. It was something we had to
consider. We had a daughter who was going to get married in
September and we had to move. We had to clear out. We had
to get rid of the equipment. We had to get rid of the ani-
mals. We had to plan for somewhere to 1i§e until the wed-
ding. So we had made an arrangement with the Marriott Resi-
dence Inn fér an extended stay there. We got the movers.

Q Was there an inspection of your home as a part
of the preparation for the contract during this so-called
study period?

A There was an inspection of our home during this
period of time. I can't tell you when because we were in
Florida, but I do know there was an inspection of the home.

Q Did you have to do any work in connection with
the inspection, get the residence ready or was it ready?

A No, sir, none whatsoever.

Q‘ Okay. Did you observe people coming to Laurel
Ridge as June approached on Mrs. Haisfield's behalf?

A Yes, we did. We--we were very open with every-
body. We wanted to make it as--we knew they‘lived in Cali- -

fornia. We wanted to make it as easy as possible for them.
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We told them any subcontractors or contractors, we had sur-
veyors there who wanted to come in and view the property,
they could come and go as they wanted. If they wanted to
get in the house, we'd have somebody open the house for
them. We just were trying to accommodate them any way we
could.

Q When did you get any indication, Mrx. Lape, that
there might be a problem with the effort to close by June
30%?

A Well, I kind of was getting a gut feeling. We
had very 1i£tle correspondence and then I had a phone call
from Carol saying she spoke with Steve McLean and Steve
McLean said that this deal was shaky.

Q All right. When was that?

A That was in June, approximately ten days to two
weeks before closing.

MR. WRIGHT: I object to the double hearsay, Your
Honor. We have both Mr. McLean and Ms. Clarke here today.

THE COURT: So sustain the objection.

Q We just offer it Judge, for what--as to why he
did what he did as a result.

THE COURT: Not received for the truth of it but--

Q Yes, sir.

THE COURT: --to say what he did afterwards.

Q And once you got that information, then what
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did you do?

A I called Wendall's office and tried to get a
hold of Wendall and it was that period of time he was on va-
cation and I said Joe, do we have a problem here, what's go-
ing on. We've éot the packers, we've got the movers and I
got a call from Carol saying that there may be a problem
here.

Q What did you do as a result of your discussions
with your attorneys, Mr. Lape? Did you go ahead and move
out?

A. Yes, we did. I asked--as we got closer to
closing I asked Wendall, in effect--

THE COURT: But it's not what they told you. The
question is what did you do. You moved out.

Q What they told you is hearsay. So I'm just
trying to get--

A Okay. All right, sir. Yes, sir, we moved out,
packed up and moved out. That's correct, yes, sir.

Q And did you execute the necessary documents to
perform on your end of the closing?

A Yes, sir, we did. |

Q And when did you find out that the transaction
was not going to close on June 30%?

A I guess the night of the 29.

Q Okay, and you found that out from Carol Clarke?
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A Yes, sir, that's correct.

Q She called you?

A That she did.

MR. WRIGHT: Object to leading.

Q Okéy. Well, I was trying--

THE COURT: Sustained.

Q Yes, sir. Who called you?

A Carol Clarke called me.

Q What did you do then, Mr. Lape, after the
aborted closing didn't occur?

A..Well, we moved out and we moved into the resi-
dent--Marriott Residence Inn in Charlottesville.

Q Did anybody contact you leading up to closing
about changing the utility service?

A No, sir.

Q What utility service is there to this house?

A There's of course electric. There is a sophis-
ticated alarm system. There is propane. That's it, I
think.

Q Did anybody contact you about insurance?

A No, sir. Now, I take that back. Somebody
asked me who carried our homeowner's policy.

Q Do you remember who did that?

A No, I do not. It may have been Carol Clarke, I

don't know.
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Lape - Direct - 70

Q All right. So after the closing didn't take
place, what did you and your wife do?

A We were living in Charlottesville.

Q Up until this point, had you heard any--were
you out of the residence?
Yes, sir.
Living at the Marriott?

That's correct. The house was empty.

0 O »

Did you have any communication with anyone up
until this point about your transaction in any way being
tied to thié so-called Gordon transaction?

A None whatsoever.

Q Did you even know there was a contract between
the Haisfields and the Gordons?

A I learned that there was, that the Gordons had
an intent to buy. I knew nothing about the contract. I
think it was Wednesday of the week of closing.

Q RAll right.

A And that was just by accident how I learned
that.

Q Did you receive some communication later as the
fall approached about another effort to close?

A Yes, sir, that's correct.

Q And did you authorize Mr. Winn to close on the

transaction?
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A The effort to close--I have to go back. In No-
vember I did. There were verbal offers made prior to that
that I told Wendall we can't negotiate, we have a contract.
For all they know I could have a deposit on another home.
The home is vacént, no. There was an offer made in November
as to price and everything which reflect--reflected the
price and everything in the original contract, and I did au-
thorize him to sell the properties to the Haisfields at that
time.

Q Had there ever been any discussions at any
point leadiﬂg up until November, between June and November,
between Mr. MclLean and you about these covenants and Dr.
Moses?

A Steve and I went out, as I remember, and looked
at the boundary and talked about the possibility of putting
another entrance in the side of the hill and he said he was
going to have a discussion with the Moses about it or some-
thing like that--

Q All right.

A --but that would be about it.

Q@ 2all right. Is this property still on the mar-
ket?

A Yes, sir.

Is it being shown?

A Yes, sir, I believe so.
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Has Mr. McLean shown it to'people?
Yes, sir.

Since this?

¥ 0O ¥ O

Yes, sir.

Q Answer Mr. Wright's questions. Judge, excuse
me, I do have one exhibit, if the Court will permit me. I
don't think there's going ﬁo be any objection to it. 1It's
number, I believe, 8.

THE COURT: Seven.

Q Seven, I'm sorry. This is simply the deed that
shows what éhe Lapes' current ownership of the property is.

THE COURT: Any objection, Mr. Wright?

MR. WRIGHT: I hgve no objection to it.

THE COURT: Received as 7.

(Plaintiff's Exhibit #7 was so marked and received

into evidence at this time.)

Q I don't have any other evidence--or questions
of Mr. Lape at this point other than possibly redirect,
Judge.

THE COURT: Go ahead, Mr. Wright.

CROSS-EXAMINATION

By: Mr. Wright
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Q Mr. Lape, let me show you a deed and ask you if
you can identify it?

A Yes, sir. It appears to be the--yes, I recog-
nize it, vyes, sir.

Q Oﬁay. Would you tell the Court what it is?

A It appears to be a deed from my wife and myself
to Mr. and Mrs. Moses.

Q Okay. BAnd this deed is a document that you and
youf @ife Signed on the third page?

A Yes, sir.

Q' And the deed is dated May 3, 19947

A Yes, sir, that's correct.

Q And it bears the deed book and page reference,
Book 1401, Page 449. Do you see that on the top?

A Yes, sir, I see that. That's correct.

Q I would move the admission of this deed as De-
fense Exhibit 1, Your Honor.

MR. BERRY: We don't object to it, Judge.

THE COURT: All right. So I'll receive it as De-

fendant's 1.

(Defendant's Exhibit #1 was so marked and received

into evidence at this time.)

Q I apologize, I didn't put any little exhibit
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Lape - Cross 74

stickers.
THE COURf: That's all right. We've got stickers.
Q Now, in response to Mr. Berry's questions, you
indicated that McGuire Woods prepared this deed, is that
correct? ‘
Yes, sir, I believe so.
Who at McGuire Woods prepared the deed for you?
I don't recollect.
" You don't recall what attorney--

No.

--represented you in this matter?

P 0. » 0 ¥ O P

No, I don't.

Q Now, you lived for almost tweﬁty (20) years at
Oakmont, is that correct?

A Yes, sir, that's correct.

Q And is there a time of year when the foliage is
missing from the trees, say in the wintertime when from the
residence of Oakmont some portion of Laurel Ridge is visi-
ble?

A When you say Laurel Ridge, do you mean build-
ings, fields, trees?

Q Just anything.

A Sure, certainly.

Q So if somebody decided to erect a structure

near the boundary line between Laurel Ridge and Oakmont,

LANE'S COURT REPORTERS, INC
609 E. HIGH STRFFT

-06-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Lape - Cross 75

it's possible that that building could be visible from the
residence at Oakmont, is that correct?

A Yes, sir, certainly, yes, sir.

Q Mr. Lape, let me show you this document.

A Yeé, sir.

Q This is a plat that titled Mr. and Mrs. Manuel
R. Angulo property hear North Garden by A.R. Sweet & Associ-
ates dated in May of 1958. Have you seen that before?

A I would say so, yes, sir.

Q Okay. It depicts on the left side a property
of about 98.acres and then sort of to the right and a little
bit down from that a second property. Just looking at this
plat, do you recognize either or both of those parcels?

A Yes, sir, I do.

Q The parcel that I etched in red, what is that?

A That's our 98 acres that we refer to as Laurel
Ridge Farm.

Q.- That's the Laurel Ridge property?

A Yes, sir.

Q Okay. The property that I've etched in blue,
what is that?

A That's Oakmont.

Q Okay. I'd move the admission of this just for
demonstrative purposes--

MR. BERRY: Judge, I don't object to it.
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Q --as Defense Exhibit 2.

MR. BERRY: To give the Court some sense of the
shape of things.

THE COURT: Received as 2.

(Defendant's Exhibit #2 was so marked and received

into evidence at this time.)

Q Mr. Lape, let me show you another plat that was
done by Landmark Surveyors and it's titled, A plat showing
survey for ﬁenneth R. and Barbara G. Lape. Do you recognize
this property?

A I--yes, sir, I recognize it. 1It's a little
difficult to see the writing. I don't know how accurate it
is, but I do recognize it. |

Q Okay. This indicates a Parcel A, 258.78 acres.
Yes, sir.

Is this the option property?

That's correct.

Lo I I o I 4

I'd move the admission of this, Your Honor, as
Defense Exhibit 3.
MR. BERRY: I don't object, Judge.

THE COURT: Received as 3.
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(Defendant's Exhibit #3 was so marked and received

into evidence at this time.)

Q@ I'm going to show you, Mr. Lape, what really is
a topographicalimap that somebody has drawn, two parcels,
one a 258-acre parcel and one a 98-acre parcel. Have you
seen this before?

A I don't think I've seen this in particular.

I'm really not sure but I'm familiar with it, certainly.

Q Okay. Does this show at least the relationship
between the.Laurel Ridge property and the option property?

A I would say it's an approximation.

Q An approximation?

A Yes, sir.

Q For demonstrative purposes?

A Yes, sir.

Q Okay. And what is the property, the triangular
piece that would be sort of between the 258 acre and the 98
acre parcel, if you know?

MR. BERRY: Judge, I'm not--I'm not going to ob-
ject to this and it might help the Court to be looking'at it
while he's talking.

THE COURT: Do you want me to use this one?

Q It doesn't matter. We'll move this as Defense

Exhibit 4.
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THE COURT: All right. Received.

(Defendant's Exhibit #4 was so marked and received
into evidence at this time.

A Yes, sir, I see that.

Q Okay. Do you know what this piece of property
is, the triangular piece that's between the 98-acre parcel
and the 258-acre parcel?

A Yes, I do.

. And who owns that property?
The Gordons.

The Gordons?

B © B 4

Quiet Entry Farm.

Q Now as you sit here today, have you ever met
Richard Haisfield?

A No.

Q And isn‘t it true that you never met Audrey Ha-
isfield before this litigation began?

A That's correct.

Q So you never had a telephone conference di-
rectly with either one of them about this deal or their in-
tentions about closing on the contract, is that fair?

A None.

Q And most of your communications about this con-
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tract were with either Carol Clarke, Wendall Winn or Joe
Cochran, is that fair?

A That's correct. After June 30™ of course, Mr.
Berry.

Q Oﬁay. And so you never commgpicated directly
with the Haisfields about the improvements they contemplated
making to Laurel Ridge?

A Never, that's correct.

Q But you knew that they were bringing horses to
the property, didn't you?

A. Only by rumor. Nobody--no one called and said
are you aware of the fact they're bringing horses to the
property. I received that information by innuendo or rumor
or--

Q Okay. So you don't--you don't recall exactly
how you got the information--

A That's correct.

Q --but you were aware that they'd be bringing
horses to the property?

A That's correct. I think maybe I'm aware of it
now because Mrs. Haisfield was deposed. Maybe that's where
I got that information, but prior to the June 30 closing,
I really had no idea.

Q Okay. So prior to the June 30 closing you

weren't sure?
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A I was not sure, that's correct. I did not know
for certain.

Q And you gave various consultants that the Hais-
fields had retained, access to your property during the
spring of 2000,‘correct?

A Anyone who they wanted to come in and examine
the property, we gave them free access, that's correct, yves,
sir.

Q And at one point in time you saﬁ a piat showing
buildings at various locations lying on the hood of one of
the consultént's vehicles, didn't you?

A That's correct, yes, sir.

Q So that you knew that the Haisfields were con-
templating some buildings on the property?

A That's correct. That was Wednesday before
closing, or it was Tuesday before closing. Closing was Fri-
day. Tuesday a group of people showed up. We allowed them
access. They showed us the plans of the house on the hood--
front hood of the truck and they also showed us the layout,
some kind of landscaping plan also at that time. So I just
had a cursory view of it, maybe not more than a few moments
and tﬁat was it.

Q But these plans, even on cursory review, showed
some new buildings on the property? |

A None on the 98 acres.
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Q So what do you recall seeing?

A I recall seeing some improvements to the main
house, a barn on the back part of the property which would
be the option piece, if you will, ponds, and this was the
juncture or the first time that I had learned that they had
in fact were going to attempt to buy Gordon's property, be-
cause I said something to someone, that pond site is not on
our property and the reply was, they're going to purchase
that piece of property.

Q Okay. So what you saw on the hood of that car
involved mofe than your parcel is what you're telling me?

A It was a plan for all three parcels, that's
correct, yes, sir. And the plan I saw had some improvements
to the main house, of our house, no new--no new entrance and
improvements to the 85 acres of Gordons' and to our 258
acres in the back.

Q You knew that the Haisfields would be bringing
certain employees with them to the property, didn't you?

A There again, no one ever told me that. It was
all by rumor or innuendo and I probably learned that from
Mrs. Haisfield's deposition.

Q Mrs. Haisfield never advised you in person that
she was thinking about not closing on June 30**, did she?

A Before June 30 no one ever called me and

said, Ken, this is what the Haisfields have planned for your
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property, they're bringing horses, they're bringing employ-
ees. No one ever shared any of that information with us.
The only information we got was by innuendo or a subcontrac-
tor coming out and saying do you know or did you know or
were you aware. No one ever called me, Mr. McLean or anyone
who represented the Haisfields, and told us what they had
planned, not only for our 98 acres, we weren't aware they
were going to buy the 85 acres or the 257 acres in the back.
No one ever shared that information with us, period. ~

Q Your Honor, give me just a moment if you would.

TﬁE COURT: Sure.

Q No further cross-exam, Your Honor.

THE COURT: Redirect.

MR. BERRY: dJudge, I just have one. Well, a cou-
ple.

THE COURT: Go ahead.

MR. BERRY: But I'm going to need a document that
Mr.--

THE COURT: Do you need one of the exhibits?

MR. BERRY: No, sir. I need something that Mr.

Wright was bringing with him.

REDIRECT EXAMINATION
By: Mr. Berry

Q I'll have this marked in a moment. Mr. Lape,
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I'm going to show you a document which I probably will ask
be marked in a moment, but it's entitled, Laurel Ridge Con-
ceptual Plan, Audrey and Richard Haisfield, Ian Robertson
Limited and ask if you've ever seen that before?

A Yes, sir.

Q When did you see that?

A I saw that on the hood of the truck on that day
we spoke about the week of closing.

Q All right.. Is this the plan you were referring
to when you answered Mr.--

A. Yes, sir, that's correct.

Q --Wright's questions?

A That's correct.

Q Judge, I'm going to mark this. I don't want to
damage an original document that they have. 1I'll respect
Mr. Wright's wishes on how to do it, but I think we need to
mark it so it can be referred to.

MR. WRIGHT: Are you asking that it be moved into
admission at this point or just marked?

Q I may at some point but I think because it's
going to be referred to, I think it would be best to mark
it. I'm going to move its admission very likely at some
point.

MR. WRIGHT: Okay. I'm going to object to it be-

ing admitted without more foundation than has been laid, but
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I don't care if it's marked for identification purposes.

THE COURT: So we'll mark it as 8.

Q Yes, sir.

THE COURT: Do you just want to put it on the back
of the plan? ‘

Q Yeah. 1I'll put it on the back so it doesn't
interfere with the--and I don't have a problem, Judge, later
on if somebody substitutes a copy if in fact it is admitted.

THE COURT: It's just marked as 8, not received

into evidence.

Q Yes, sir.

(Plaintiff's Exhibit #8 was so marked for identi-

fication at this time.)

Q Mr. Lape-—I--I don't have any other questions,
Judge, I don't believe at this point. I may need to recall
Mr. Lape, but I don't have any other questions right now.

THE COURT: All right. Thank you, Mr. Lape. You
may stand aside. Are you ready for the next witness or do
you want a stretch break?

MR. BERRY: It's up to you, Judge. I'm going to
call Ms. Clarke next and if the Court wants to keep going,
she's not going to be too long, I don't think.

THE COURT: Mr. Wright, you and your client okay
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to keep going or do you need a break? So Carol Clarke, Mr.
Craig.

THE BAILIFF: She went across the street for (un-
intelligible). I don't know where she went to.

THE COURT: So do you want to call another wit-
ness?

MR. BERRY: Judge, I'm going to call very likely
Mr. Reback after her. I don't know if he's gotten back over
here or not.. If he has, I can call him. If he hasn't maybe
we'd better---oh, okay, he wasn't coming until noon.

TﬁE COURT: So you want us to call him? We can
take a five-minute stretch break and try to find Ms. Cla;ke
and call Mr. Reback. 1Is that what you want to do?

MR. BERRY: I guess that would be best, Judge.
I'd like to call Ms. Clarke next. It sounds like she may
have stepped out to make a call or something.

THE COURT: Well, you want Mr. Craig to call Mr.
Reback?

MR. BERRY: Yes, sir. I'm going to call--I'm go-
ing to call him right after her, so I mean--I'm planning on
trying to get through in the time I indicated.

THE COURT: So anybody got Mr. Reback's number
handy? Mr. Craig can look it up if you want. It's Forbes
Reback, the attorney, Mr. Craig, R-e-b-a-c-k. So you want

to take a stretch break then and somebody can go across the
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street and see if they can find Ms. Clarke?
MR. BERRY: Yes, sir.
THE COURT: Okay. So we'll all take a stretch

break.
(Court in recess.)

MR. BERRY: Ms. Clarke is our next witness, Judge.
THE COURT: Ms: Clarke, if you'll come up to the
witness chair please, stand to be sworn, raise your right

hand please:

CAROL CLARKE, having been so duly sworn, testified

as follows:

DIRECT EXAMINATION

By: Mr. Berry

Q State your name, please.

A Carol Clarke.

Q What is your occupation, Ms. Clarke?

A Real estate broker with Montague Miller & Com-
pany Realtors.

Q 2And what is your position with that firm?

A I'm president of the company.
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Q How long have you been a--well, let me back up
a second. Are you a licensed real estate agent in Virginia?

A A licensed real estate broker.

Q How long have you been a licensed broker?

A I've been a licensed broker since 187, licensed
salesperson since '84.

Q All right. What is your educational back-
ground? '

A I havé a Bachelor in Sc¢ience from Duke Univer-
sity and various graduate courses at the University of Vir-
ginia and Vifginia Commonwealth University.

Q Do you have any professional designations in
the real estate profession?

A Yes. I'm a graduate of the Realtors Institute,
a certified residential broker, a certified residential spe-
cialist.

Q Are you familiar with the Ken and Barbara Lape
property which I'll describe as Laurel Ridge located here in
Albemarle County?

A Yes.

Q Are you also familiar with this roughly 250-
acre option piece I'll call it?

A Yes.

Q And are those properties properties which are

listed for sale with your firm?
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Yes.

And are you the listing broker?

> 0 »

Yes.

Q When did you learn--let me ask it différently
maybe. How did‘you learn of the interest that Mrs. Hais-
field might have in this property?

A We received an offer to purchase the property
in the middle of February. I believe February 14", some-
where in the middle of ngruary in 19--oh, no, 2000.

Q Okay. Who submitted that to you?

A .Steve McLean, McLean Faulconer.

Q And was he acting as buyer's agent for Mrs. Ha-
isfield?

A Yes.

Q What form did the offer take? Was it on a Vir-
ginia Association of Realtors standard form residential con-
tract?

A Yes. It was on a standard contract with a cou-
ple of addendums, inspection addendum, a radon inspection .
addendum.

Q All right. I want to show you a document be-
fore we go any further which is--will be Plaintiff's Exhibit
9, I believe, if I'm right, Judge. 1Is that--or is it 10?

THE COURT: That's right, it's 9. Eight is the

marked exhibit.
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(Plaintiff's Exhibit #9 was so marked for identi-

fication at this time.)

Q Can you tell us what Plaintiff's Exhibit 9 is?

A It's the current marketing brochure for Laurel
Ridge.

Who prepared that?

A I did, along with my graphic designer at the
office.

Q And does that generally provide photographs and
a descriptién of the house and the general area of the Lau-
rel Ridge property?

A Yes. The brochure would be exactly what it is,
sort of photographs, floor plans, a plat.

Q A marketing brochure.

A Marketing brochure.

Q Judge, we'd move #9 into evidence.

THE COURT: Any objection?

MR. WRIGHT: No objection.

THE COQURT: Received as 9.

(Plaintiff's Exhibit #9 was so received into evi-

dence at this time.)

Q Did the Lapes accept the initial offer that you
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just described that Mrs. Haisfield made?

A There were some negotiations back and forth,
oral negotiations over a period of two or three days before
we came to a final agreement and to the final terms of the
offer. ' |

Q Who initiated the inclusion of the ligquidated
damage provision in the final contract?

A Would you ask that question again? Who--

Q Who initiated that to be included in the--the
liquidated damage provision to be included in the contract,
the Lapes of the Haisfields?

A Oh, the Haisfields.

Q Have you visited this property, Ms. Clarke?

A Yes.

Q Can you describe generally the area at Laurel
Ridge? Realizing that the Court has heard descriptions from
other people as well, just give your best description of the
Laurel Ridge property. '

A Laurel Ridge currently consists of the property
in two parcels. It sits back, oh gosh, probably half,
three-quarters, maybe even closer to a mile off the road
known as Plank Road, 712 outside the village of North Gar-
den. Ninety-eight (98) acres is--has a house and a new mul-
tipurpose barn, storage shed, could be a stable, and has

some open land. It's mostly wooded. The back separate par-
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cel of 256, 257 acres is behind this parcel and is accessed
by a twenty (20) foot right-of-way to the back parcel and
it's all--all--

Q Are you--go ahead, I'm sorry.

A It's mostly in timber and has some ATV trails
and some nice recreational land.

Q Is it--describe the topography of the land,
hilly, it's flat?

A .It's pretty hilly and of course the back parcel
is pretty much on the side of a mountain so it's pretty--can
be steep in bortions.

Q Have you walked along the line that exists, the
common boundary line between what's known as Oakmonﬁ and the
Laurel Ridge property?

A Yes.

Q And you're familiar with the lay of the land in
that area?

A Yes.

Q Can you see the Laurel Ridge residence from the
main residence at Oakmont?

A No.

Q And are there other locations on the--well, let
me back up and ask it this way. What location on the Laurel
Ridge property is visible from the Oakmont residence?

A Would you ask that again?
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Q Yes, ma'am. What part of the 98 acres can you
see if you're at the Oakmont house?

A Well, you really just see trees because the to-
pography as it adjoins the two properties immediately goes
uphill. So it's a hillside of trees. So you really just
see trees.

Q What is the slope of the hills, flat, steep,
gradual?

A It's--it's a--it's a gradual--I wouldn't call
it quite steep but it's gradual to steep if you want to sort
of describe it that way. It would not be flat.

Q Does your brochure give a generally accurate
description of the residence on the Laurel Ridge property?

A I think so. It has pictures and it has a floor
plan.

Q Was that property ready to be occupied at the
time the contract was signed? .

A Absolutely.

Q Is it a nice home?

A Yes.

Q As you guys approached the closing in this
transaction, did you have any discussions with Steve McLean,
the buyer's agent, concerning the purchase of personal prop-
erty that the Lapes had on their place at Laurel Ridge?

A We had, after the contract was ratified, dis-
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cussion about additional personal property in the form of
farm equipment.

Q@ And describe those discussions and how long
they went on for the Court.

A A'property the size of Laurel Ridge, it would
necessary to have a certain amount of farm equipment for its
maintenance and upkeep, and Mr. Lape was going to sell that
property and we had also learned that there might be some
interest from the purchaser on it. So it was sometime in
May we were requested to, you know, price the property and
we did--I did a memo to Steve McLean, itemizing the differ-
ent pieces of equipment for sale and the price of those par-
cels and sent it to Steve to submit to the purchaser.

Q What response did you get, if any?

A I didn't get a response for quite a long period
of time. I called Steve and his assistant, Adella Soon, to
request a response because at the time the Lapes were making
plans to vacate the house and to divest themselves of the
personal property. They were not going to move tractoré and
trucks to Florida and they really needed to make--had to
have some decisions made and there was a sense of urgency
because there had been some other interest expressed in that
property, the personal property, and they wanted to be able
to know that they had taken care of selling it.

Q Did you ever get a response?
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A Eventually I did, but to my best recollection
it was not until a week or ten day prior to closing. It was
in--it was in June. It was a full month, four to six weeks
after we initiated the initial document with the pricing.

Q Did you have any other discussions with Mr.
McLean as the closing approached in the last week or ten
days leading up to the June 30" closing date that caused
you concern about the contract?

A Yes.

Q Tell the Court what discussions you had and as
best you can.recall, when?

A My best recollection, it was--I think it was
June 22™ I had had a conversation with Steve that raised
some red flags. It was intuitive just that he felt that his
client was unpredictable and he wasn't quite sure what was--
what might happen and I felt uncomfortable enough that at
that time I called the Lapes' attorney, Wendall Winn, who
was out of town. I think I talked to Joe Cochran and just
said we need to find out what's going on because I just have
this feeling that we may--there may be a problem with clos-
ing.

Q Did you have any other discussions with Mr.
McLean relative to your real estate commission either in
that conversation or in any later conversations?

A My recollection is whether it was that day or
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the first of the following week, which would have been the
week of the closing, had it taken place, that there was some
mention of renegotiating the contract and renegotiating the
commission.

Q And who had those discussions with you?

A Steve McLean.

Q And whose choice of words is renegotiate? Is

that something you're choosing now or is that a word you

| heard him use in that discussion?

A That's the word that Steve used with me.

Q .And what response did you give him?

A Response to request for renegotiating the com-
mission was that I had participated in the commission reduc-
tion at the time we negotiated the contract in February of
2000 and my clients weren't happy that I had done that and I
did it to facilitate the sale and that I was not really in-
terested in doing anymore at that time.

Q Did you have any discussion with him in that
conversation or either--any of these conversations about
this so-called Gordon contract?

A Probably--it was probably in that earlier.con-
versation on June 22™ that it probably came to light that
the Haisfields were negotiating or had a contract with the
Gordons. Up until that point, I wasn't totally sure that

that was the case and Steve indicated that there were some
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problems in that, in their ability to purchase the Gordon
tract. At some point, in one of those conversations with
Steve, I said to him that the Lape contract was not contin-
gent on the purchase of any other piece of property contigu-
ous to this proberty.

Q Did he have any response to your statement that
the contracts were not legally connected?

A Yes. I mean, he probably said I realize that
or I know that. I mean he knew that.

Q All right. Did he ever discuss with you, Mr.
McLean in thése conversations, when the Gordon closing was
supposed to take place?

A He made mention, and I'm not a hundred percent
sure, but he may have mentioned that they were trying to
close everything at the same time, and at some point I did
become aware of that because I think it became an issue.
Whether that was before the actual closing date or after,
but we knew that was an issue.

Q When is the next time you talked to Mr. McLean
after this group of conversations that you had a week or so
before closing?

A The next time I talked to him was the evening
before closing and I was at home, and whether I was return-
ing his phone call or he actually called me at home, I

really don't recollect, but I know I was at home and he
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called and said that we probably wouldn't be closing the
next day, that there was a cloud on the title and I said
what are you talking about, and he said that there was a
problem and that he didn't think his clients would close and
I said I was not aware of any problem, that what he de-
scribed, briefly described--what he described to me was--as
it turned out wasn't completely accurate but I said I didn't
know anything about it and that I would have to talk to the
Lapes and their attorney but I didn't believe that there was
any cloud on the title.

Q -What was the nature of the so-called cloud that
he described to you?

A A view easement from--that was in the convey-
ance of the property known as Oakmont the Lapes conveyed to
the Moses several years ago to create a buffer of--between
the two properties which we call a view easement.

Q All right. And what was your response to him
as far as his statement to you, that the view easement was a
cloud on the title?

A I just said the view easement would not be con-
sidered a cloud on the title.

MR. WRIGHT: Objection. She's offering opinion
testimony, Your Honor.

Q Judge, I think she's--it's sort of like the

letter. She's telling what she said. We're not offering it
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as an expert opinion.

MR. WRIGHT: It's still opinionm.

THE COURT: Sustained.

Q And what did you do as a result of that conver-
sation then, Ms: Clarke? I gather that was the extent of
the conversation?

A It was very brief.

Q And what did you do as a result of that?

A It was after business hours. It was probably
six-ish and I tried to get Richmond & Fishburne's office,
tried to get-Wendall, and of course they weren't there and I
called the Lapes.

Q All right. Did you have anymore discussions
with Mr. McLean concerning--and I'm talking about later now,
after the, I'll call it aborted June 30 closing, did you
have any discussions with him ever about changing the access
to Laurel Ridge?

A At some point in the fall, October, November-
ish, he wanted to take a look at the property on the border
between Laurel Ridge and Oakmont to see if a road could be
cut through there to access Laurel Ridge.

Q Is that the first you learned that anybody
might be thinking of a separate access?

A Yes.

Q Did he ever tell you anything about the discus-
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sion--did Mr. McLean ever talk with you about the discus-
sions he had with Dr. Moses?

A I knew about those discussions probably after
the fact.

Q Ali right. Describe your experience with what
you call view easements for this type of property in Albe-
mafle County.

A View easements are not--

MR. WRIGHT: Your Honor, I'm going to object. I
think we're heading into the realm of opinion testimony.

Tﬁﬁ COURT: How is it relevant?

Q Judge, I guess my point is that if she's had
other experience with it, then that's relevant to the ques-
tion of whether or not that creates some problem with mar-
ketability.

MR. WRIGHT: She's going to be giving an opinion
on marketability here that she's not--well, she was desig-
nated for it and we resolved it between ourselves when I--

Q I'm not offering it as an expert opinion,
Judge. I'm simply offering her experience in the real es-
tate business based on observations she's made on other
property, and the sale of other properties.

THE COURT: But I mean--

Q In other words, is this the only property on

earth that there's a view easement on. That's the gist of
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the question.

MR. WRIGHT: I object for the reasons already
stated but also we have restrictive covenants here that are
more than just view easement and I think you would have to
look at these kinds of things on a case by case basis in
texrms of what a purchaser is going to be using that property
for and therefore her testimony is not relevant to the issue
befﬁre the Court in this case.

THE COURT: I agree. Sustained.

Q Yes, sir. Judge, we'd simply proffer that she
would say tﬂét she's seem them in other situations on prop-
erties on this type in Albemarle County.

THE COURT: So that's proffered but the objection
is sustained. Go ahead.

Q Yes, sir. Do you--is this property still
listed with you?

A Yes.

Q And do you continue to market it?

A Yes.

Q Has Mr. McLean shown it to prospective purchas-
ers since the time of the aborted June closing?

A Yes.

Q That's all I have, Judge.

THE COURT: Cross.
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CROSS-EXAMINATION
By: Mr. Wright

Q Ms. Clarke, have you ever stood next to the
Oakmont residence in the middle of the winter and looked in
the direction of Laurel Ridge?

A Yes.

Q And isn't it true that without the foliage on
the trees that time of year there are parts of Laurel Ridge
that are visible from the residence on Oakmont?

A I don't recollect that.

Q. You don't recall that?

A No.

Q Did you know at any time, Ms. Clarke, that Mrs.
Haisfield was going to be using this property as a horse
farm?

A No. I did not know what her intended use of
the property was.

Q So in all the discussions you had with Mr.
McLean, you never learned what she proposed doing with the
farm?

A No.

Q Did you know that she intended to build various
improvements on the property?

A I knew that there was quite a lot of--quite a

lot of folks accessing the property to do improvements,
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measuring the house and doing things and looking at the pos-
sibility of perhaps some other buildings, but it was never
specifically shared with me what.

Q Okay. And did you ever ask?

A No.

Q Now, you never met Mrs. Haisfield during the
period of the contract, did you?

A No.

'Q And during the period that the property was un-
der contract, did you have any kind of conversations with
her? .

A No.

Q 2aAnd so all of your conversations with her side
of this deal would have been with Mr. McLean, is that fair?

A Correct.

Q Okay. You testified a few minutes ago that on
approximately June 22", 2000, you and Steve McLean spoke
and I believe you said that he said the client was unpre-
dictable and he's not sure what would happen. 1Is that cor-
rect?

A Yes.

Q But in that conversation he never said this
deal is not going to close on the 30", did he?

A No.

Q And you testified that a couple of days after

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
CHARLOTTESWII I F VIRGINIA 22009

124~




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Clark - Cross 103

that Mr. McLean called you and said that you needed to rene-
gotiate real estate brokerage commissions. Am I stating it
fairly accurately?

A Yes.

Q Is it even possible that that discussion didn't
happen that week but happened a couple of weeks later in
July?

A I suppose it might be possible, but my recol-
lection is that it happened that week.

Q But you didn't keep a calendar that would memo-
rialize the éctual date this happened?

A No, I did not.

Q And you didn't put anything in writing to Mr.
McLean that would establish with any certainty what date
that particular communication occurred?

A No.

Q And so it could have been after the aborted
closing on this particular real estate sales contract, could
it not?

A My recollection was that it was before.

But we don't have anything that memorializes
that?

A No.

Q You testified that you got a telephone call

from Mr. McLean about the restrictive covenants on June the
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Clark - Cross 104

29", is that correct?
A (No audible response.)

Q And that was the day before the scheduled clos-

ing.

THE COURT: That's a yes?

A Yes. I'm sorxry. Yes.

Q And what time of the day did you hear from Mr.
McLean?

It was six-ish.
Late in the evening.
I was at home.

You were at home.

oo r» 0 »

Yes.

Q Okay. And before getting that call, isn't it
true that you were not even aware of the existence of these
covenants and the chain of title? .

A Correct.

Q And so you had not included any information
about these covenants in the marketing brochures that Monta-
gue Miller & Company had prepared, is that correct?

Correct.

Is the Lape property heavily wooded?

>0 P

Yes.
Q Now, when Mr. McLean called you on June the

29", what he told you is, we discovered these covenants,
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Clark - Cross/Redirect 105

this deal will not be closing tomorrow, is that correct?

A Pretty close to it, yeah.

Q And he never said, even at that time, that
there's no way on earth this deal will ever close?

A No:

Q And you had discussions with Mr. McLean after
June 30 about the possibility of resurrecting this deal and
making it happen, did you not?

A Yes.

Q And do you know whether discussions about mak-
ing this degl happen continued as late as late October or
early November of 2000?

A Yes.

Q Thank you. I have no other questions, Your
Honor.

THE COURT: Redirect?

MR. BERRY: Yes, sir.

REDIRECT EXAMINATION
By: Mr. Berry
Q Ms. Clarke, in situations where--do you séll
other properties in Albemarle County with restrictive cove-
nants?
A Yes.

Q Do you always include that information in mar-
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Clark - Redirect 106

keting brochures?

A No,

Q And what is the reason that you might include a
certain type of information in a marketing brochure?

A Mafketing brochures really, we say, a picture
is worth a thousand words, is to show as much as you can in
terms of visual. 1It's an enticement to get people to see
the property and look at the property. It would be difficult
to include all the information on a property in a margeting
brochure. So it's--at least my philosophy is a few words,
lots of pictﬁres, floor plans, that kind of thing.

Q Mr. Wright asked you about these discussions
that you had with Mr. McLean. Did Mr. McLean in those dis-
cussions use the terminology that he was calling because his
clients wanted to renegotiate the contract?

A Which time frame? I mean do--

Q I'm talking about the time frame of June 22™,
23%, 26, in that time frame, before the aborted June 30
closing.

A Yes, there was some talk about renegotiating
the contract.

Q And you're confident that happened before June
302

MR. WRIGHT: Objection, leading.

THE COURT: Sustained. Don't answer. Next ques-
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Clark - Redirect 107

Q When did it happen?

A There was talk of renegotiating the contract at
several junctures. My recollection that there was a conver-
sation prior to June 30%, there was also a conversation af-
ter June 30°".

Q All right. I'm going to show you some--a piece
of paper here and ask if it refreshes your recollection.

'MR. WRIGHT: - Your Honor, if ‘I could have a second.

Q What is that? Are these your notes?

A. These are some notes I made at some juncture.

I don't remember exactly when I knew that I might need to
have a clearer timeline.

Q I'm going to ask if you would review those and
if they refresh your recollection about the timeline.

A I can barely read this.

MR. WRIGHT: Your Honor, I'm going to object to
even using this document. He's indicated he's not going to
admit it into evidence, but it's not something that was ever
produced in discovery. I've never seen it before and I
don't think it's appropriate to use it even to refresh.rec-
ollection.

THE COURT: So I'm going to overrule your objec-
tion. She can read it and then give it back to Mr. Berry

before any further questioning.
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Clark - Redirect/Recross 108

A I'm sorry, it was hard to read.

THE COURT: That's all right. Now, Mr. Berry, you
can ask her a question.

Q Does that document refresh your recollection
concerning the timeline of when you had discussions with Mr.
McLean?

A Yes.

Q And when did you have discussions with him
about renegotiating the contract?

A My notes say June 27,

Q. And'is that consistent with your recollection?

A It is.

Q Prior to this closing, did you--the June 30™
aborted closing, did you receive any communication from Mr.
McLean about changing utility service, changing the security
service, doing a walk through, anything in the way of a fi-
nal move towards settlement?

A No.

Q That's all I have, Judge.

THE COURT: Any recross, Mr. Wright?

RECROSS-EXAMINATION
By: Mr. Wright
Q Ms. Clarke, when the issue of renegotiation of .

the contract came up, your response was no, is that correct?
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Clark - Recross 109

A On the part that I was asked to renegotiate my
commission.

Q Right.

A Yes.

But that's what you were talking about with Mr.
Berry just now when you said renegotiate the contract?

A Right.

Q When you told Steve that you were unwilling to
renegotiate, did Steve ever say to you, because of that,
this contract will not go to closing on June 30%?

A . No.

Q Thank you.

THE COURT: So you want to hold Ms. Clarke?

MR. BERRY: I'd like for her to remain under the
rule, Judge. I don't object if she wants to go back to--
well, if she wants to go back to her office or do what she
needs to do, I don't object. We'll have to try--if we need
her,.we'li have to bear the responsibility of getting her
back.

THE COURT: All right.

MR. BERRY: I'd like for her to stay under the
rule.

THE COURT: 8o, Ms. Clarke, what that means is
you're subject to recall. Do not discuss youf testimony or

the case with anyone until you're released as a witness and
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Reback - Direct 110

you can go back to your office and just be subject to come
back on a phone call. Is that okay?

A Okay.

MR. BERRY: Judge, Forbes Reback will be our next
witness. '

THE COURT: Forbes Reback. Mr. Reback, if you'll
come forward to the witness chair, please. When you get

there if you'll'stand and raise your right hand to be sworn

and I'll let you have a seat.

FORBES REBACK, having been so duly sworn, testi-

fied as follows:

DIRECT EXAMINATION

By: Mr. Berry

Q Your name is Forbes Reback?
Yes, sir.
And what is your occupation, Mr. Reback?
Lawyer.
And how long have you been in practice?
Thirty-seven (37) years.

What is the primary area of your practice?

¥ 0 P O ¥ 0 ¥

Real estate, trusts and estates, small corpora-

tions.
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Reback - Direct 111

Q You practice with the firm of Reback & Slayton
here in Charlottesville?

A I do.

Q And did you represent Dorothy Haisfield and
Laurel Ridge LLC in connection with a real estate--a resi-
dential real estate contract involving the Lape property?

A I did.

Q And I'm going to show you a document after I
show it to Mr. Wright. 1Is this a letter that you transmit-
ted--it's marked Plaintiff's 10--that you transmitted to
Mrs. Haisfiéld, your client?

A It's not my signature but let me look at it.
It was signed by my secretary, Ms. Harlow.

Q Your name is signed to it, is that right?

Yes.
And she sent it with your authority?
Yes, I guess.

And I gather you dictated the letter?

¥ 0 ¥ O P

It sounds like me.

Q Yes, sir. Judge, I'm going to move this into
evidence as Plaintiff's 10.

THE COURT: Aany objection?

MR. WRIGHT: No objection.

THE COURT: Received.
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Reback - Direct 112

(Plaintiff's Exhibit #10 was so marked and re-

ceived into evidence at this time.)

Q I'm going to ask a couple of questions about
it, Mr. Reback.. I notice the last paragraph. Basically
you're sending the documents to the Lapes to be signed--
excuse me, to the--to Mrs. Haisfield and Laurel Ridge LLC to
be signed, is that correct?

A Yes, sir.

Q And at the bottom of that letter dated June
28" you say,.even if Steve's negotiations are successful, I
doubt everyone will be ready to close before next Thursday,
is that correct?

A That's what it says.

Q And what was your purpose in includihg that
letter in the conversation--excuse me, that mention of that
negotiation in the letter?

A I don't recall because there were several nego-
tiations going on at the time.

Q What negotiations were you referring to?

A There was a second real estate transaction
which we considered to be a part and parcel of this one
which was with Bill and Helen Gordon and the Tillman family,

the Tye River Limited Partnership, for a parcel of land that

touched the Lapes' parcel.
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Reback - Direct 113

Q Sort of in between the triangle?

A Yes, yes.

Q Were negotiations still going on, vis-a-vis
that land as of June the 282

A I am not sure.

Q@ You said there were several negotiations going
on at that time frame. What other negotiations were going
on?

A. We were also negotiating with the airport au-
thority for a hangar release and it had gone through--it had
been sent béck and forth a couple of times.

Q So that's what you were referring to in the
letter, the Gordon negotiations and the hangar negotiations?

A I believe so.

Q The closing for this transaction at this point
at least, was scheduled for June 30, was it not?

A Yes, sir.

Q Had you notified Mr. Winn or Mr. Cochran, who
were representing the sellers, that there wasn't going to be
a closing, at least before the following Thursday?

A I'm sorry. Had I notified--I mean, that letter
speaks for itself.

Q I realize the letter speaks--I realize the let-
ter speaks for itself but the letter says, even if Steve's

negotiations are successful, I doubt that everybody will be
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Reback - Direct 114

ready to close before next Thursday, which would have been--
you meant the following week, didn't you?

A I must have since the 30™ was a Friday.

Q Yes, sir.

A So I must have.

Q And you hadn't told Mr. Winn or Mr. Cochran at
the time that letter was written that there wasn't going to
be a closing on June 30%, had you?

A No.

Q And June 30° was the scheduled closing date,
was it not?

A Yes.

MR. WRIGHT: Objection, Your Honor. I think we're
talking about two deals here and I think his testimony sub-
stantiates that. I don't know whether there would be a need
to communicate to Mr. Winn.

Q Judge, if you look at the letter--I think he
makes a nice argument, but the witness is testifying and if
you look at the letter and hear what he said, I would submit
that the testimony is properly given. If he wants to cor-
rect his answer, then obviously Mr. Wright can do that when
he examines him.

THE COURT: So I overrule the objection. Go
ahead. Next question.

Q You were also handling the closing on the
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Reback - Direct 115

Gordon contract, is that right?

A Yes.

Q 2And that contract was contingent on a closing
on the Lape contract, was it not?

A Yes.

Q And the Haisfields did not intend to go forward
to--or Mrs. Haisfield and Laurel Ridge LLC did not intend to
go .to closing on the Lape contract unless they also went to
closing on the Gordon contract, isn't that right?

They were inextricably intertwined.

All right.

B © B

But I can't speak to the intent.

Q You can only say from your standpoint the two
were worked on together?

A Yes.

Q There was never any effort on your part to
close one without the other? '

MR. WRIGHT: Objection to leadiné.

THE COURT: Sustained.

Q Judge he's, I would submit, an adverse witness.
He is an attorney for an adverse party.

THE COURT: So do you want to be heard on that,
Mr. Wright?

Q By the nature of the beast.

MR. WRIGHT: I don't think Mr. Reback is repre-
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Reback - Direct 116

senting his client any longer in the matters that are pend-
ing and I don't think he's got a dog in this fight. I think
he's testifying very--in a very unbiased fashion and there's
no reason--

THE COURT: So how is he adverse now, Mr. Berry.
I know he did represent Mrs. Haisfield then.

Q We're not suggesting he's making--Mr. Wright

]| forms the question. We're not suggesting he's doing any-

thing other th;n.ﬁrying to tell the truth, but he is an at-
torney at the time of the transaction for an adverse party.

TﬁE COURT: I know, but how does he have an ad-
verse interest now?

Q He has an adverse interest--

THE COURT: Because his testimony is being judged
now, not back then.

Q His testimony is being judged now, Judge, but
his--his fiduciary responsibility, his ethical responsibili-
ties ran to his client then and they run to her now. They
don't change simply because he's not actively involved in a
transaction and I would submit--the Court can give it what-
ever weight you want. I'm not trying to argue that. What
I'm trying to argue is it gives me the right to question him
as an adverse witness which gives me the right to lead. 1In
other words, no one can say he's my witness. I haven't

called him on behalf of my client, I've called him because
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Reback - Direct 117

he represented an adverse party just like an agent or any-
body else.

THE COURT: But you haven't declared that until
now. You didn't declare that when you first called him.

Q Wéll, I didn't get an objection, Judge. I
didn't get an objection until now. I thought it was a given
to be honest with you. -

MR. WRIGHT: If he's got a fiduciary duty at this

‘I point to the Haisfields, then I need to be raising attorney-

client privilege to some of these questions and I haven't
done that. We're not trying to shield him from answering
guestions, but I don't think he's properly an adverse wit-
ness.

THE COQURT: Okay, so I overrule the objection.
You can ask the question.

Q I think--I don't even remember the question at
this point, Judge. I think--I think what I was asking you,
Mr. Reback, is your instructions and your effort at closing
these two transactions was to do the two together, is that
right?

A That would have been my preference.

Q Well, that isn't what I asked you. Was that
your instruction?

A I don't recall any specific instructioms.

Q Okay. Was it your understanding that the two
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Reback - Direct 118

were going to close together?

A Yes.

Q I don't have anything else, Judge, at this
point.

THE COURT: Cross-examination?

MR. WRIGHT: I don't have anything, Your Honor.

THE COURT: Do you want to hold this witness?

MR. WRIGHT: No.

THE COURT: So you'ré eiéused,.Mr. Reback, aqd you
can leave.

A. Thank you.

THE COURT: Or you're welcome to stay if you wish.

MR. BERRY: Judge, I may need to--I need to keep"
him under the rule. I also have him subpoenaed, buﬁ I don't
have any other questions of him in this part of my case.

THE COURT: So you may recall.

MR. BERRY: I may need to recall him.

THE COURT: Okay. So can you be at your office on
call? 1Is that a problem?

A Yes, sir. Yeah. 1I'll wait till--the Court is
going to break at one o'clock and I'll go to lunch at one
and be back at my office.

THE COURT: So this means you can't discuss your
testimony or the case with anyone until you're released as a

witness.
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Reback/McLean - Direct | 119

A Yes, sir.

THE COURT: Thank you. Next witness?

MR. BERRY: Judge, I'm going to call Steve McLean
as an adverse witness.

THE COURT: All right. Mr. McLean. If you'll

come up, stand, and raise your right hand.

STEVE McLEAN, having been so duly sworn, testified

as follows:

DIRECT EXAMINATION
By: Mr. Berry
Q Would you state your name, please?
Steve McLean.
And what is your position, Mr. McLean?
I'm a real estate broker with McLean Faulconer.

And are you a principal in that firm or--

» 0 » 0O ¥

Yes. I'm the president of the company.

Q All right. At some point did you become in-
volved in the negotiations regarding a real estate contract
for Audrey Haisfield concerning the Lape property known as
Laurel Ridge here in Albemarle County?

A Yes, sir.

Q All right. Do you recall when you initially
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McLean - Direct 120

were contacted by Mrs. Haisfield?

A I think it was in December of 1999.

Q All right. I'm going to show you a document
which has been marked Plaintiff's Exhibit 11 as soon as I
let Mr. Wright‘look at it. Can you identify what Plain-
tiff's Exhibit 11 is?

A They are my notes referencing the Haisfields'
name, their address, probably from a telephone conversation
I had with them talking about the--what they wanted in prop-
erty in this area and listed on the right-hand side, names
of some préberties.

Q All right. And is that for the most part in
your handwriting?

A Yes. 1Is it not exclusively but for the most
part.

Q And that exhibit contains an entry about midway
down that says conservation easement, IMPT. Tell the Court
what that's a shorthand for.

A Important.

Q So your notes from that conversation indicate
that a conservation easement was important?

A That's correct.

Q And you don't recall, do you, whether that
meant--or whether it was told to you that it meant property

that now has a conservation easement on it or one that would

LANE'S COURT REPORTERS, INC.

609 E. HIGH STREET
ALADINTTERM | & VIRRINIA 27009

~142-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

McLean - Direct 121

subject to having one put on it?

A No. I remember definitely that the point of
the conservation easement was that Mr. Haisfield was looking
for a tax incentive as well, that it would enable him, if he
placed an easeﬁent on the property. He had been--he had
been told about the possibility of putting easements on
properties, and that there were some benefits to him if he
chose to put an easement on a property.

Q A conservation easement.

A A conservation easement on a property so that
he could deéive these tax benefits.

Q Is that an accurate--#l11 is an accurate copy of
your notes?

A Yes. It also says, December--he's here Decem-
ber 8®, so I must have spoken to him prior to that.

Q Somewhere in that time frame.

A Yeah.

Q Judge, we'd ask that this be admitted.

THE COURT: Any objection?

MR. WRIGHT: None.

THE COURT: Received, #11.

(Plaintiff's Exhibit #11 was so marked and re-

ceived into evidence at this time.)
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Q They told you in that conversation also that
they were looking for property basically to use as a horse
farm, is that right?

A You know, I didn't look at those notes closely
enough to refer exactly what our conversation was, but a
general estate property on which you could have horses, I
assume, as well. I did know that they were into horses.

Q All right. And I'm going to show you another
document which has been marked Pléintiff'erxhibit 12 and
ask if this is also a copy of some notes that you took, or
that you made. Is that an accurate copy of some notes that
you made on another occasion?

A Yes. These are notes I believe from the cover
of my file. As is true with the last page that you showed
me, I would add to these notes from time to time based on
conversations.

Q All right. And that's an accurate copy?

A Yes, I believe so.

Q All right. You made the notation on the right-
hand side, the more land the better, the more private the
better, is that correct?

A I believe so, yes, sir.

Q Well, that's your handwriting, isn't it?

A Yes, sir.
Q

All right. And that's based on conversations
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McLean - Direct 123

that you had with Mr. and Mrs. Haisfield, is that right?

A I would think so.

Q Well, it is in fact, isn't it, Mr. McLean?

A Well, I think so.

Q You didn't have any conversations with anyone
else on their behalf, an agent or anyone such as that?

A Yes.

Q Who?

A Mr. Reback.

Q Okay. So you're saying--but you didn't talk to
him until tﬁe contract was already signed, is that right?

A No, I spoke to--the Haisfields were referred to
me from Mr. Reback early on. That's how I came to know the
Haisfields.

Q And not the other way around?

A Let me just--what did I say. The Haisfields
were referred to me by Mr. Reback, that's correct.

Q So you're saying the conversation that resulted
in these notes could have either come from him or it could
have come from them?

A That's correct, it could have. I had a discus-
sion with Mr. Reback when he referred them to me and some of
the names of properties that were listed on that first page
that you showed me were names of properties that they had

either already seen or might be interested in.
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MclLean - Direct 124

Q Yes, sir.

A And that came from Mr. Reback who had talked
with them prior to my ever knowing them and he had also dis-
cussed with them, I believe, about conservation easements.

Q all right. Judge we'd move this into evidence.

THE COURT: Any objection?

MR. WRIGHT: No objection.

THE COURT: Twelve (12) is received.

(Plaintiff's Exhibit #12 was so marked and re-

ceived into evidence at this time.)

Q That also refers to having--the Haisfields hav-
ing horses that they needed land for, isn't that right?

A Yes, sir.

Q The initial contract offer by Mrs. Haisfield
for this property came through you, did it not?

A Yes, sir.

Q It was on a standard Virginia Residential Con-
tract, Virginia Association of Realtors Residential Con-
tract?

A Yes, sir.

Q Same form as the one that was ultimately
signed?

A Yes, sir.
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Q And that offer did not contain a liquidated
damage provision, did it?

A I don't remember.

Q All right. The liquidated damage provision was
proposed by Mrs. Haisfield, your client, is that right?

A I believe that's correct.

Q 2ll right. Now, at some point You also negoti-
ated a contract on their behalf with William Gordon, did you
not?

A That's correct.

Q. And that was for the purchase of the 85 acres,
is that right?

A Yes, sir.

Q And that contract was negotiated and ultimately
signed in April of 2000, is that right?

A I believe that's correct.

Q And that contract was in fact contingent on the
Lape contract, was it not?

A Yes, sir.

Q You also assisted the Haisfields in getting lo-
cal builders, architects, people who could assist with modi-
fications to the property to come and look at it and give
them proposals, is that not correct?

A Yes, sir.

Q Did you refer them to Roger Sherry?
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A I don't think so.

Q Okay. Do you know how they got in touch with
him?
No, sir.

You didn't receive any plans from Roger Sherry?

20 ¥

I don't know Roger Sherry.

Q Okay. So your answer to that is yes, you .
didn't receive any?

A I didn't receive any.

Q Okay. And you had discussions with the Hais-
fields aboué changes that they wanted to make to the Laurel
Ridge residence, did you not?

A Yes.

Q And there was some concern at some point that
the cost of those might interfere with their desire to pur-
chase the property, isn't that right?

A I don't--I don't know if it was--that it would
interfere with the purchase of the property. They--you
know, it was a factor in the purchase of the property.

Q All right. And those discussions took place
after the conclusion of the study period, isn't that right?

A Yes, sir.

Q And at one point you had a conversation with
them where it was indicated that this might not be the prop-

erty for them because of the difficulty making changes to
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the home that they wanted to make, isn't that right?

A Could you state that again, please?

Q@ Yes, sir. You had a conversation with the Ha-
isfields at one point after some of the architectural plan-
ning was done where Mr. Haisfield and his wife indicated to
you that perhaps because of the changes that would need to
be made that this property really wasn't for them.

A I don't think it was ever concluded it wasn't
for thém, buf we did talk about the extensive renovations
that they might want to do or additions they might want to
do to the pioperty.

Q And they were concerned about that, weren't
they?

A I think there was some concern about it, yes,
sir.

Q Well, you recall testifying in depositions in
this case don't you, Mr. McLean?

A I do.

Q And do you recall using the term heartburn?

A I don't remember exactly, no, sir.

Q All right. Do you recall saying that there
were two things causing you heartburn as the closing neared?

A Okay.

Q Do you recall that?

A I do.
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Q All right. And do you recall testifying that
those two things were the concern about the house not being
suitable for their needs and the problems with the Gordon
contract?

A I‘would--yes. I was concerned personally. I
don't think that that related to conversations I had with
the Haisfields, but I was concerned personally, yes.

Q And those were the two reasons you were con-
cerned?

A Yes.

Q- All right. And you--you had constant contact
with Forbes Reback who was their attorney, did you not?

A I wouldn't say it was constant, no.

Q You had discussions with him leading up to the
closings?

A I had conversations close to the closing. I
don't remember having extensive or any conversations par-
ticularly from the initial time I talked to him when he re-
ferred these people, the Haisfields, to me or up until clos-
ing. We didn't discuss a whole lot in the interim.

Q What steps did you take or were you directed to
take as a result of your concern that the Gordon contract
wasn't going to close?

A I didn't know the Gordon contract was not going

to close and I wasn't directed to do anything.
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Q You had concerns about it not closing but there
was no reason for that and you didn't do anything as a re-
sult of that?

A I had personal concerns about it because the
transaction was a very protracted, complicated, involved,
lengthy discussion. So it was, you know, it worked out
fine. We got the property under contract, it was set to go
to closing but it was a long, difficult procedure.

Q Well, you worried about the Lape coﬁtract clos-
ing because you knew it depended on the Gordon contract
closing, isﬁ't that right?

A When the Haisfields contracted to buy the Lape
property, there was no discussion at all or interest on the
Haisfields' part about purchasing the Gordon property.

Q Well, we understand that, Mr. McLean. What I'm
referring to as to closing neared, and I apologize, let me
put it in a time frame. When you said you had heartburn
about the Gordon contract, the reason that that had anything
to do with the Lape transaction is because you knew the two
needed to close together, isn't that right?

A I knew that the two were hopefully going to try
to be closed together. There were discussions at length
with the attorney representing the Gordon family who was in
Baltimore about liens and other things going on with the

Gordon property that needed to be resolved and I was con-
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cerned, as was the attorney, as to how he was going to make
that happen. We weren't concerned about it not closing, it
was just a matter of when it might close.

Q And this is the Gordon--you're talking about
Mr. Klienfelter?

A I'm speaking of Mr. Klienfelter and the Gordon
property.

Q@ And you called him at one poiné and told him
that the purchasers were having second thoughts, that is the
Haisfields, and that the Gordons needed to reduce the price
by fifty th&usand (50,000) and the Lapes by a hundred thou-
sand (100,000), isn't that right?

A I think that's correct. We had discussion
about the price reduction. I'm not sure about the second
thoughts.

Q You never told Carol Clarke about the Gordon
contract prior to June 30", did you?

A I don't know if we discussed it or not. Carol
initially and I had conversations about the Gordon property
possibly being available.

Q But you didn't tell her it was under contract?

A I don't know if I told her or not.

Q You didn't tell her that it needed to close to-
gether'with the Lape transaction?

A I don't think I did, no.
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Q And you didn't communicate that information to
Wendall Winn or to anybody representing Mr. and Mrs. Lape,
did you?

A I don't think that I did, no.

Q There was no effort as June 30% approached by
anybody in your firm that you know of to transfer the Lapes®
utilities or coordinate a transfer of the utilities to the
Haisfields, the security system, anything of that nature,
was there?

A The Haisfields were not going to use the prop-
erty. They.were going to do some major renovations to it so
it wasn't something that was critical so we didn't make any
efforts to do that.

Q You weren't asked to do it, were you?

A No, we weren't asked to do it. We oftentimes
aren't. |

Q After this transaction didn't close in late
June, there was an effort on your part to continue to try to
get it to close, waé there not?

A Yes, sir.

Q And part of your effort there resulted in'you
going and talking to Dr. Moses, did it not?

A Yes, sir.

Q And when you went out and talked to him and his

wife, did you tell them exactly why you needed to talk to
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them?
A When I spoke--when I went to speak to Dr. and
Mrs. Moses, I was more looking for an understanding. I had

previously gone to speak to Ken and Barbara to try to under-

stand the easement from Ken and Barbara's perspective, why

they did it, what it entailed, what it meant to them. And
so I did that and we had that conversation and I told Ken at
the time that I was going to speak to Moses and this was
partly .in preparation fér that and I wanted to make sure I
understood what the easement was all about, and then I went
to the Moses to talk with the Moses about pretty much the
same thing, to try to get an understanding as to what their
perspective was about this easement. I also was talking to
them about the possibilities--I was trying to think of any
number of ways I could make this transaction happen and--the
transaction with the Haisfields and Lapes, and one of the
ideas that had been discussed previously was the possibility
of, among many other ideas, there was the possibility of the
Haisfields at some point building another house on the prop-
erty. If that happened, then the Haisfields wanted the
ability to sell off the current Laurel Ridge house. In or-
der for them to do that, I was concerned that there wasn't
enough road frontage, we couldn't get State Highway Depart-
ment approval, VDOT approval for a site. So i went down and

had a highway person--department person meet me at the prop-
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McLean - Direct - 133

erty to see if that could be done as a--just for information
sake and I discussed that and walked that site with Mrs.
Moses as well.

Q So that was over relocating the entrance?

A That was all, you know, being discussed because
of this possibility of not relocating the entrance, but the
ability to have a separate entrance, should one choose to
have one.

Q In other words, a second entrance that would
serve the option property and the--

A- A separate entrance to serve the (unintelligi-
ble) --not, not--yeah, just a separate entrance.

Q All right.

A So that the Lape house, Laurel Ridge, and the
option property would not have to share a driveway.

Q@ And that's what you talked to Dr. Moses about,
the--what I'll call the buffer area, about--concerning that,
is that right?

A As I said, the possibilities of how fhat prop-
exty could be used in general, the Moses idea of what it
meant, the easement property, what the easement actually
meant to the Moses.

Q Your firm participated in the contract that re-
sulted in that, did you not, Mr. McLean?

2 That resulted in?
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Q In this--in these covenants?
A My firm was the selling company when the Lapes
sold the Oakmont property.
Q Okay. You were--your firm was the selling
agent, is thatlright?
A That's correct.
And the Lapes were the sellers?
That's correct.
. And you had a file on it, didn't you?
I did not, no.

Your office did?

W OO B o B O

I assume our office does, yes, sir.

Q Are you telling me you don't know to this day
whether your office has a file on it?

A I would assume we do. I've never seen the file
regarding that. I was not involved in that transaction.

Q Well, you produced a number of documents as a
result of a request for documents that included those docu-
ments, didn't you, in this lawsuit?

A If I did, then we would have the file.

Q All right. Didn't you tell Dr. Moses in the
conversation that you had with him and his wife that you
would try to make arrangements to have him meet with the Ha-
isfields or Mrs. Haisfield about this entrance?

A I don't recall saying that the Haisfields were
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going to get together with the Moses, no.

Q You don't think you told him that?

A I don't remember.

Q So you might have told him but you just don't
remember right-L

A That's a possibility, sure.

Q That never did occur, though, did it?

A No.,

Q@ And you were aware that this contract, based on
the conversations you initiated with Mr. Winn, you were
aware that ﬁhere was a second effort to close on the Lape-
Haisfield contract in November, is that right?

A Yes, sir.

Q And there was no change in the restrictive
covenants proposed or put in place prior to that closing
that didn't occur, was there?

A I think that's correct.

Q 2and that didn't occur because the Gordon trans-
action wouldn't close, isn't that right?

A That's correct.

Q Judge, I don't have any other questions at‘this
point.

THE COURT: Cross-examination.
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CROSS-EXAMINATION
By: Mr. Wright

Q Did the Moses object to a new entry being put

in?

A Yes.

Q And that was because of these restrictive cove-
nants?

MR. BERRY: Judge, I'm going to object to the
hearsay.

THE COURT: Did the Moses object. Okay. So I'll
sustain heafsay.

Q Mr. Berry asked you a number of questions about
the Gordon contract. To your knowledge did the closing with
the Lapes occur because of problems with the Gordon con-
tract?

MR. BERRY: Judge, I object to asking him to give
an opinion about why it occurred or didn't occur.

THE COURT: Overruled. You've asked him about
this. He has a right to cross on it.

MR. BERRY: All right.

Q Let me just repeat the question.

MR. BERRY: I think it's his witness, though,
Judge.

THE COURT: No, he's a party.

MR. BERRY: Yes, sir, I understand.
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THE COURT: It's not his witness.

MR. BERRY: Well, he's an adverse party to me
though.

THE COURT: Well, but that doesn't mean he can't
cross-examine him.

MR. BERRY: I agree with you, Judge. I undef-
stand. I understand.

THE CdURT: He's not your witness. Go ahead, Mr.
Wright.

Q Why did the closing on the Gordon contract not
take place on approximately June 30, 2000?

A The Gordon property contract--

MR. BERRY: Judge, I object to this on the grounds
of hearsay. 1In other words, without a better foundation
laid as to where he got this information.

THE COURT: Okay. So lay a foundation, Mr.
Wright.

Q Okay. Were you involved in discussions with
Mr. Klienfelter and Mr. Gordon and others in the June time
period about the Haisfield-Gordon contract?

A Yes.

Q Were you involved in any communication with Mr.
Klienfelter or Mr. Gordon about closing on that deal not
happening?

A Mr., Klienfelter and I talked a lot about the
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closing but as far as I know, that closing was going to take
place on the 30 of June. |

MR. BERRY: Judge, I object now if it's getting to
hearsay.

. THE COURT: Well, we haven't gotten there yet.
What's the next question? Overruled.

MR. BERRY: Well, he says the closing was going to
take place on June 30,

THE COURT: I understand that.

MR. BERRY: Yes, sir.

TﬁE COURT: That's just the foundation question.

MR. BERRY: Yes, sir.

THE COURT: Next question.

Q Did that closing not occur because the Lape
closing didn't occur?

MR. BERRY: Judge, I object to that without a bet-
ter foundation being laid.

THE COURT: So you can lay a foundation as to how
he knows that information. If it's based on hearsay, it
might not be admissible.

Q Do you know who made the decision not to close
on the sale from Gordon to Mrs. Haisfield?

MR. BERRY: Objection with the lack of foundation,
Judge.

THE COURT: Overruled.

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET

AUATH ATTECHIAI I € VARNMIAIIA AAnAn

-160~




10
11
12
i3
14
1S
le
17
18
19
20
21
22
23
24

25

McLean - Cross 139

Q We're going to try to lay a little foundation.

THE COURT: That's what you're trying to do.
Overruled.

A I'm sorry. Could you say it again, please?

Q Yeah. Do you know who made the decision that
there was not going to be a closing on the Haisfield--excuse
me, the Gordon to Haisfield contract in late June of 20007

THE COURT: Yes, I know, no, I don't.

A Could you say the question again?

Q Yes. I'm sorry if I'm wording it poorly. Do
you know whé made the decision that there was not going to
be a closing on the sale from Gordon to Haisfield that was
scheduled to close June 30, 2000?

A I don't know who specifically made it.

THE COURT: That answers the question, so go to
the next one.

Q You were acting in that deal as well as in the
Lape deal as the broker representing Mrs. Haisfield?

A That's correct.

Q At some point did someone tell you the decision
had been made not to close on the Gordon deal?

MR. BERRY: Objection on the grounds of hearsay,
Judge. And I--I also object to him leading this witness.
The witness is a party but not an adverse parﬁy and he

doesn't have any right that comes from the law of evidence
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that permits him to lead this witness and I object to it.

THE COURT: But you called him and he gets to
cross-examine this witness.

MR. BERRY: Yes, sir, he does, but he does not get
to lead a witness who is an agent of his client because the
witness has not been proven adverse to him. The reason I
get to lead, whether I call him or not, is because he's an
adverse witness.

THE COURT: So why doesn't he get to croés-exgmine
the witness that you called?

MR. BERRY: Professor Friend says he doesn't be-
cause it's, in effect, his witness. 1It's the same thing as
me calling his client whom he then can't lead.

Q Your Honor, I think for the purposes of cross-
examining on the same subject that Mr. Berry questioned him
on I can lead. I think if I were to attempt to expand be-
yond the scope of direct, I could not.

THE COURT: Okay. So go ahead. You may proceed
on that basis.

MR. BERRY: We note our objection, Judge. Thank
you.

THE COURT: Noted.

Q How did you find out that there was not going
to be a closing on the sale from Haisfield--excuse me, I'm

stumbling--the sale from Gordon to Haisfield?
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A I received a telephone call from Marshall Slay-
ton, I believe.

Q Okay. And did he explain to you why that was
not going to close?

MR. BERRY: Objection, Judge. Same objection.

THE COURT: I'll sustain.

A The--

Q You can't answexr that.

THE COURT: Don't answer. Next question.

Q He sustained the objection.

A. Sorxry.

Q Mrx. Berry asked you some questions about Mr.
Klienfelter asking you about renegotiating the price on
both--or a conversation you had with Mr. Klienfeltexr where
there was a discussion of renegotiating the price on both
the Gordon deal and the Lape deal. Do you recall whether
that occurred before June 30 or after June 30?

A I thought that was after.

Q Okay. Mr. Berry also asked you some questions
about Mr. or Mrs. Haisfield at some point after the archi-
tect had done some investigation making some statement about
this might not have been the best property for them. Do you
recall that?

A Yes.

Q Did they ever tell you to try to find a way to
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undo this deal?

A No.

Q That's all the questions I have right now. We
will call Mr. McLean later.

THE COURT: Redirect?

REDIRECT EXAMINATION
By: Mr. Berry

Q Just one. You--you're not certain that the
conversation with Mr. Klienfelter took place before June 30
or after Juﬂe 30, is that what you're telling us?

A I'm not certain, yes.

Q So if someone said it took place before,. that
might be true, if someone said it took place afterwards,
that might be true?

A I remember the conversation, I just don't re-
member when it happened, that's correct.

Q That's all, Judge.

THE COURT: Thank you. You may stand aside, Mr.
McLean.

A Thank you.

THE COURT: Mr. Berry, you have another short wit-
ness?

MR. BERRY: Judge, I was going to call Mrs. Hais-

field next as an adverse witness, and I don't think it will
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be long, but we might run into more after that so I don't
know what the Court wants to do.

THE COURT: So how many more witnesses do you have
without holding you to it?

MR. BERRY: Perhaps one after her, perhaps none.

THE COURT: Okay. So why don't we take or lunch
break. 1It's, according to that clock, five minutes to one.
So why don't we come back at two o'clock according to that
clock. 1Is that okay?

MR. BERRY: Yes, sir.

TﬁE COURT: So you can leave your things in place

and we'll return and pick up at two o'clock.
(Court in recess.)

THE COURT: Who is your next witness?

MR. BERRY: I'm going to call Mrs. Haisfield,
Judge, as an adverse witness.

THE COURT: Mrs. Haisfield, if you'll come around,
please. If you'll stand and face me and raise your right

hand, please.

AUDREY L. HAISFIELD, having been so duly sworn,

testified as follows:
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DIRECT EXAMINATION
By: Mr. Berry

Q Would you state your name please, ma'am?

A Audrey Lee Haisfield.

Q And what is your address, Mrs. Haisfield, your
residence?

A 826 Ballard Canyon Road, Solvang, California.

Q 2And did there come a time when you entered into
a contract to purchase some real estate here in Virginia?

A Yes.

Q' And that occurred roughly in February of the
year 2000, is that right?

A Correct.

Q BAnd you worked with Steve MclLean as a seller--a
buyer's agent, a realtor in negotiating and finding property
to buy, is that right?

Correct.
And Mr. Reback was your attorney?
Yes.

Did he refer you to Mr. McLean?

0O ® 0 P

Yes, sir, he did.

Q And roughly when did you start looking at prop-
erty here in Virginia?

A In 1999.

Q Okay. And from what point forward was Mr. Re-
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back your attorney in connection with the purchase of real

estate here in Virginia? 1In other words, when did you en-

gage him?
A In 1999.
Q Okay. Late 1999?
A Yes.
Q So at the time these--or this contract was en-

tered into with the Lapes, you had already engaged him as
your counsel -and Mr. McLean was your buyer's agent, is that
right?

A. Yes.

Q All right. Your purpose in looﬁing at property
here was to try to relocate or at least have more room for a
horse breeding operation that you have, is that right?

A That was one of the reasons. My parents are
both eighty (80) years old. They live in North Carolina.
My mother-in-law is alone because my father-in-law died a
year ago, two years ago at this point, and she's eighty-four
(84) years old and they need us right now so we needed to be
closer to them and that was one of the catalysts for coming
here.

Q You--but part of the reason you looked for the
property here was because you needed a larger area for your
horse breeding and horse raising operations, isn't that

right?
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Haisfield - Direct 146

A If I moved here, yes, I wanted to move with
more property.

Q You recall testifying in your deposition in
this case that was taken on March the 22™, do you not?

A Yes.

Q And do you recall being asked--and I'm on page
5, Mr. Wright, if you need to look--do you recall being
asked on line 6, is that--was that the reason for buying the
ranch, . so you could raise horses there and your answer be-
ing, I am a breeder and a shower and I needed a lot more
ground in ofder to breed my horses. Okay. When you say you
needed a lot more ground, do you mean you needed more ground
than what you now have in California? Answer: Yes. Is
that the reason you began exploring the possibility of buy-
ing property in Virginia? Answer: Yes. Do you recall giv-
ing that testimony?

A Yes.

Q And so that testimony was accurate?

A Yes. Plus the other reasons.

Q Okay. And as a part of your effort to use this
property for those purposes, you had certain studies made of
the property after you contracted to buy it, is that not
correct?

A Correct.

Q And one of those was to engage Roger Sherry, a
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landscape architect, to do a plan for you, is that correct?

A Correct.

Q Judge, may I approach?

THE COURT: You may.

Q I'm going to show you a document, Mrs. Hais-
field, which was marked as Plaintiff's Exhibit #8 and ask
you if that in fact was a plan that Mr. Sherry prepared for
you?

Yes, it is.
And did he actually deliver that plan to you?

Yes.

o ¥ 0 ¥

And this plan is dated, I notice, on June the
23™ of 2000. Do you recall when it was delivered to-you?

A No, I don't know when it was delivered.

Q Was it--you got it at some point, I take it,
prior to June 30" when the closing was scheduled for?

A I have no idea.

Q You're not sure?

A No, I'm not sure of the date.

Q Okay. This plan shows certain improvements on
the Gordon-Lape option property and the Laurel Ridge prop-
erty, does it not?

A Correct.

Q And these were placed on this property by Mr.

Sherry, or these plans were prepared by Mr. Sherry after you
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had discussions with him about what you wanted to do with
the property, isn't that right?

A Correct.

Q 2And this plan represented what you directed him
to prepare for'viewing as a part of what you wanted to do
with the property, is that correct?

A Not necessarily.

Q Okay. Tell me what didn't represent what you
wanted.

A I had given him certain parameters as to what I
needed in m& operation. I needed an indoor arena, an out-
door arena. I needed a round pen. I needed extensive
trails throughout the property and well, a lot of various
improvements horse-wise because there are no facilities on
the property now.

Q Okay.

A I let him do the entire property with his
imagination, without my giving him any boundaries whatsoever
because I do a lot of real estate investing and this is the
best way I can get work out of my people.

Q In other words, you let him decide to propose
it to you?

A Yes. Let him do his dream and then I can de-
cide from there yes, this is great, no, I don't like that.

On here he placed I think my barn way far back on the outer
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parcel, which isn't what I want. I like my horses right up
close because I go out every night at nine o'clock and check
them before I go to bed. And so that wouldn't have worked
for me on this, but I liked the ponds and the different
things like that. What I needed to do was actually get
there and live on the property for a while to see if I
needed to purchase the properties I had under option.

Q All right. So you weren't sure--obviously you
weren't sure at the time of the contract whether you were
going to buy the option property or not?

A Correct. That is the purpose of an option.

Q And you didn't know for certain at that point
whether you were going to put improvements on the option
property or on the Laurel Ridge property, is that correct?

A I was hoping to put--correct.

Q Okay. Did you have any discussions with any
other people concerning improvements to the immediate area
of the house that's now on Laurel Ridge?

A Yes,

Q 2and one of those people was Mr. Andrews, the
architect, is that not correct?

A Correct.

Q And he designed a plan for you, did sketches
that included barns and other buildings that were more--that

were closer to the house than this plan, is that right?
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A Correct.

Q And his plan was also one that you had under
consideration as far as something you might do to the prop-
erty if you purchased it, is that right? o

A They were all various considerations.

Q Okay. So this plan was one possibility, Mr.
Andrews plan was another possibility?

A Well, with corrections.

Q Yes, ma‘'am, with the corrections you testified
about. Are you talking about this plan?

A I'm talking about any corrections I would want
to make to their plans.

Q Okay. You hadn't finalized any of their plans?

A No.

Q None of the plans that Mr. Sherry did nor the
plans that Mr. Andrews did had the improvements between your
home, the Laurel Ridge home, and the Oakmont residence, did
they?

A I don't recall that. I don't remember. I let
them do their dream on all of the acreage to see what they
would come up with.

Q All right. If you took the improvements which
are shown on what I'll call the option property on this plan
and relocated them closer to the Laurel Ridgé house, I take -

it this plan would have been more in line with what you
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wanted than what Mr. Sherry actually did?

A I don't know.

Q You don't know. You--no one else to your
knowledge--you were the only person who hired Mr. Sherry to
make these proﬁosals to you regarding the Laurel Ridge prop-
erty concerning your horse operation, isn't that right? 1In
other words you--you hired him?

A Yes.

Q Judge, I'm going to move this into evidence at
this point.

THE COURT: Any objection, Mr. Wright?

MR. WRIGHT: Your Honor, if we receive it only as
evidence that it's one particular plan that was prépared at
some point in time among many and that it was not a final
design for any improvements, I don't have any objection to
it.

THE COURT: We'll receive it based on her testi-
mony and what she just said.

MR. WRIGHT: That's fine.

THE COURT: All right. Received as #8.

(Plaintiff's Exhibit #8 was so received into evi-

dence at this time.)

Q Did you actually see the plans that Mr. Andrews
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ultimately prepared?

A Yes.

Q And those include, as I've said, improvements
up closer to the house, did they not?

A I'don't réally remember.

Q Okay. Well he's here, we'll get to call him.
You wanted the barn closer to the house and slightly behind
the house so you could access it easily, is that right?

A Right.

Q You wouldn't have to walk so far or drive so
far or ride a horse so far to get to the barn from the
house, is that correct?

A Correct.

Q You also had contracted to buy the, what we'll
call the Gordon property at some point, is that not right,
Ms. Haisfield?

A Correct.

Q 2and that's the roughly 85 acres that lies in
sort of a pie shaped piece between the Laurel Ridge resi-
dence property and the option property, is that correct?

A Correct.

Q And it was your idea that you needed all three
properties in order to make this work as a farm, is that
correct?

A I wanted additional acreage, yes. Although,
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you have to remember, it was an option on both of those
propertieé.

Q Yes, ma'am.

A What I had under contract was Laurel Ridge.

Q Okay. dJudge, if I could have just a moment.
All right. You--you authorized Mr. McLean to negotiate on
the Laurel Ridge--on the Gordon property, didn't you?

A Yes.

Q And that contract was entered into around mid
April, is that correct?

A Correct. ‘

Q And you needed all three parcels together to
make this one large farm to make it work for you, did you
not?

That's what I wanted.

That's what you needed?

o0

That's what I wanted.

Q Okay. Do you recall depositions in this case?
You said you did, Mrs. Haisfield, on the 22™ of March, page
45, Mr. Wright, line 14. My question. Well, maybe--maybe
I'l1l try--I'll try to be as succinct as I can. I want--I'm
asking you to summarize for me what you know, paraphrése,
summarize, whatever you want to call it, what you know about
any negotiations which were conducted between you and the

Gordons or anybody that owns that property in relation to
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the potential purchase of that property, and your answer
was, Steve McLean had been negotiating on that property and
we put the three parcels together to make this one large
farm to make it work for us. Is that--that was your answer,

is that right?‘

A Yes.

Q And that is in fact true, is it not?

A Yes.

Q And all three--not all three closings, but the

closing on all three parcels was scheduled to occur at the

same time, was it not?

A Yes.

Q And--

VA Well--

Q It was scheduled--

A --maybe not closing. I don't think‘that that's
quite the right word. We weren't closing on either of the
options. We were just closing on the Lape property.

Q All right. Do you recall being asked this
question in deposition, Mrs. Haisfield, on page 48, Mr.
Wright. Did you have a closing scheduled with the Gordons
for that property prior to June the 30™ of 20007 Your an-
swer: All three closings were scheduled simultaneously.

A Yes. |

Q Is that accurate?
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A For the option--the option and the Lape prop-
erty.

Q So you're saying that the Gordon property was
not an actual contract to buy, it was an option to buy?

A Correct.

Q Judge, I'm not sure what my next exhibit is.
Is it 122

THE COURT: Yes. No, wait a minute, wait a min-
ute, I think we do have a 12. What did I do, get them out
of order.

d I didn't have one on my list.

THE COURT: It's 13. I have 12. Twelve (12) is
the second set of notes from Mr. McLean.

Q Yes, sir.

THE COURT: So it's 13.

(Plaintiff's Exhibit #13 was so marked for identi-

fication at this time.)

Q I'm going to show you a document and ask you if
this is a copy the Gordon contract that you had, Mrs. Hais-
field? 1I'm going to show you this document marked Plain-
tiff's 13 and ask if you can identify that.

A A contract for purchase for thé Gordon prop-

erty.
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Q And that contract, at least prior to June 30%,
that's the contract that you had to buy the 85 acres from
the Gordons and other family members--from the Gordons and
their other family members, is that right?

A Yes.

Q All right. Judge, I would move this into evi-
dence as Plaintiff's Exhibit 13.

THE COURT: Any objection?

MR. WRIGHT: No objection.

THE COURT: Received.

(Plaintiff's Exhibit #13 was so received into evi-

dence at this time.)

Q Mrs. Haisfield, as this closing approached with
the Lapes, there was also discussion about you buying the
personal property, some personal property that was on the
farm, is that right?

A Correct.

Q That included a tractor and some other equip-
ment that was used in connection with the property, is that
right?

A Yes.

Q And you received a propo--you agreed to buy it,

I take it, is that right?
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A Yes.

Q And so you received from one of the realtors a
proposed bill of sales agreement, is that correct?

A Yes.

Q@ I'm going to show you Plaintiff's Exhibit 14
which is titled, Bill of Sale Agreement and ask you if that
is a copy of the Bill of Sale Agreement that you received
and then signed?

A Yes.

Q 2And the language that's added in in handwritten
form at ;he.bottom where it says, at the time of closing on
an if, as and when basis is your handwritten interlineation
there,.is that right?

A Correct.

And those are your initials after that?

A Yes.

Q And this is your signature here at the bottom?

A Yes.

Q And I gather after you signed it you transmit-
ted it back to one of the realtors in anticipation of the
closing, is that right?

A Correct.

Q Judge, we'd move this into evidence as Plain-
tiff's 14.

THE COURT: Any objection?
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MR. WRIGHT: No objection.

THE COURT: Received.

(Plaintiff's Exhibit #14 was so marked and re-

ceived into evidence at this time.)

Q Why did you add the language, Mrs. Haisfield,
on an if, as and when basis at the bottom of the bill of
sale agreement?

A Because I did not want to purchase the equip-
ment before I purchased the farm,

Q And you didn't think the language in there that
said that you would do it at closing was sufficient to keep
you from having to do that?

A I don't remember. I suppose not.

Q And you also meant by that language if, in
fact, a closing took place you were going tb buy the equip-
ment, is that right?

A When the closing took place.

Q And if it tock place, is that correct?

A Correct. You never have a closing until you
have a closing.

Q Do you recall being asked that language that
you added in at the deposition that we had? |

A I recall you asking me about it, yes.
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Q I'm on page 33, Mr. Wright, line S. Do you re-
member me asking you, tell me what your purpose was in add-
ing that language to the document, and your answer was, I
don't know. And my question then was, you don't know why
you added that‘language, and your answer was, no, I don't.
So is that--is it your testimony today that you don't remem-
ber why you did it or that you did it--you added the lan-

guage because you weren't certain if there was going to be a

closing?

A Oh, no, there was going to be a closing. We
wanted the broperty. I loved the area and I wanted to get
here.

Q So why did you tell me on March the 22™ that
you didn't know what your purpose was in adding that lan-
guage?

A Because I don't remember what it was.

Q Judge, I don't have any other questions at this
juncture.

THE COURT: Mr. Wright, do you want to ask ques-
tions? And I would agree it can't be cross with leading be-

cause she is your client.

CROSS-EXAMINATION
By: Mr. Wright

Q Mrs. Haisfield, how did you intend to use this
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property?

A It was going to be my primary residence with my
horses, a--a farm.

Q When you executed this contract, did yod con-
template that at some point you would relocate here from
California?

A Definitely.

Q Did you intend that relocation to occur on or
about June 3072

A No. There were way too many improvements that
had to be done at that point. We needed to do a lot of im-
provements to the home to add on to make it what we waﬁted
and I wanted to get there and get a feel for tﬁe property,
see how much I could place on the 98 acres and see how my
trails would work through and then I could--after getting a
feel for the property I could decide whexre to put the im-
provements and if I even needed the option properties.

Q I don't have any other questions right now,
Your Honor.

TﬁE COURT: All right. Any redirect, Mr. Berry?

MR. BERRY: Just-—just one question raised by

that, Judge.

REDIRECT EXAMINATION

By: Mr. Berry
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Q Let me see, it won't take me but a second. You
actually looked at places on the option property for em-
ployee housing, did you not?

A Yes. I looked at various sites on all three
properties. '

Q And you--at the time that you entered into the
contract and then later, you weren't certain what you might
put - on the option property in the way of facilities, but you
thought there might be some facilities there, and by that I
mean tenant houses, things such as that?

A I needed three, maybe four homes for my help
and the day before closing when I found out about the re-
striction on the property, that really--it threw me for a
loop because I didn't know how much property that con-
trolled--that was controlled by my neighbor and I didn't
know anytime of year what they could see from the property.
I was going to have to fell a lot of the timber and I
couldn't go forward with closing at that point.

Q All right. You later agreed to go to closing
in November on this property, didn't you?

A I did.

Q And you had not actually gone--between June and
November, you hadn't gone to Oakmont personally and looked
and tried to see what you could see from the residence

there, had you?
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A I had gone with Stephen McLean and my husband
to Laurel Ridge on the boundary of Oakmont and walked that
and looked at the property.

Q You never went to the main residence on Oak-
mont? ‘

A No. That's when Stephen came up with the idea
of perhaps we could use the old existing road and I could
sell off the front part of the property and then I would not
be hampered by the restriction.

Q So you were going to--you were considering at
least at that point, and this was after June, the idea of
putting in a separate entrance, exercising your option on
the option property, then selling off the Laurel Ridge
house.

A Correct.

Q 1Is that right?

A Correct. We thought we would just put our
residence back there and all of our facilities back there
and then we wouldn't be subject to veto power by a neighbor.

Q And you were willing to go to closing in Novem-
ber on this contract without any change to the covenants
based on that and some other considerations that you had I
take it, is that right?

A Yes. I always wanted to close on this property

and even after I found out about the restriction, we kept
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trying to make it happen.

Q All right. Had you definitely decided by the
time November came and there was this second effort to
close, that you would build a residence on the option prop-
erty and sell off the front property, or was that still just
one thing you were considering?

A It was just an option.

Q It was one of many things you were considering?

A Yes.

Q You hadn't finalized any plans at that point?

A No, because there was a problem with the Moses.
They didn't want us using that existing roadway. They said
they could see the traffic going in on the road and that was
totally negative to what they wanted to accomplish with the
covenant.

Q Okay. The Gordon property didn't close in No-
vember, did it?

A No. At that point they backed out. They
wouldn't sell the property.

Q And that's the reason you didn't close on the
Lape property?

A Correct.

Q That's all I have, Judge.

THE COURT: Thank you, you may stand aside.

A Thank you.
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MR. WRIGHT: Could I ask one more follow-up cre-
ated by the questions he just asked?

THE COURT: If you want to recross, yes.

RECROSS -EXAMINATION
By: Mr. Wright

Q You mentioned in response to Mx. Berry's ques-
tion that you would need the Laurel Ridge tract to fell a
bunch of timber. Why did you need to take timber down on
the Laurel Ridge tract?

A. If we only did the 98-acre parcel, I had to put
everything on that. All of my improvements for my barns, my
stables, I didn't know if I wanted to do a big barn or three
or four smaller ones. Also I needed pasture and that's very
important to me for my horses, and also I wanted to do hay-
fields to be a self-sufficient ranch, and that's why I
needed to fell the timber.

Q Thank you, Your Honor.

THE COURT: All right. You may have a seat.

MR. BERRY: Judge, may I have a second?

THE COURT: Yes, you may.

MR. BERRY: Judge, if I can look at my exhibit
list and make sure I got in what I wanted, I think I'm going
to rest. We do rest, Judge.

THE COURT: All right. Plaintiffs rest. Evi-
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dence, Mr. Wright?

MR. WRIGHT: Yes, Your Honor. 1I'd like to call
briefly Andy Andrews.

THE COURT: Andy Andrews. Mr. Andrews, if you'll
come to the chair in front of you and when you get there if
you'll stand and face me and raise your right hand to be

sworn then I'll let you have a seat.

WARRAN ANDREWS, having been so duly sworn, testi-

fied as foliows:

DIRECT EXAMINATION

By: Mr. Wright

Q Good afternoon, Mr. Andrews.

A Good afternoon.

Q Please state your name and address for the re-
cord.

A Warren Andrews, 1450 Oakencroft Lane, Char-
lottesville.

Q And how are you employed, Mr. Andrews?

A I'ma self-employed architect.

Q And what's the name of the business that you
work with?

A SLDC Architects.
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Q Okay. And did there come a time that you were
retained by Audrey Haisfield or someone acting on her behalf
to develop some drawings for Laurel Ridge?

A Yes.

Q Do you recall approximately when that wasé

A I would say maybe.April of 2000, around then.
I'm not exactly sure.

Q Okay. And what charge were you given, if there
was any such charge? What was your--the request made of
you?

A Well, to review the floor plans and the site
and come up with some proposals to improve the property.

Q Okay. This may or may not be the same thing
you brought with you, but let me ask you if you can identify
this document. Let me show it first to--

A I'm sure it's basically what I have here.

MR. BERRY: Judge, if we can cut to the chase a
little bit. This is what you provided me through subpoena
duces tecum, is that right?

A Yes. Yes.

Q Because of the size of this, I'm going to lay
it right here and just ask you if this is a copy of the--or
a éet of drawings you prepared for Laurel Ridge at Mrs. Ha-
isfield's request?

A Yes.
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Q Okay. And does this set involve an addition to
the existing house?

A Parts of it were additions, parts were modify-
ing existing plan, just trying to improve some of the aes-
thetics of it also.

Q Okay. What--if Mrs. Haisfield had decided to
implement this particular plan, what about the residence was
changed?

A Well, there might be some existing plans in
there and then if you compare those to the modifications you
can see. Iﬁ other words, like a wraparound porch, a conser-
vatory added, another garage would be added. We went
through different--several different schemes also.

Q Okay. And the second garage or the new garage
to be added, was that one story or two stories?

MR. BERRY: Judge, I'm going to--I don't have a
problem with him talking about this. I assume you're going
to introduce that into evidence. Well, if he's just ex-
plaining the exhibit, I don't object to it. I just want to
make sure we weren't in a situation where you were going to
hear about it and then it wasn't moved into evidence and all
we had was his testimony, because I think the best evidence
rule applies then, but I'm not going to object to him asking
him about it if he's going to move to admit it.

THE COURT: All right. Go ahead.
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Q Do you remember my question?

A Yes. It was a garage with--one of the schemes
was a garage with an apartment above it.

Q Okay. Now, can you identify this particular
page of the drawings--and let me show Mr. Berry what I'm re-
ferring to.

A Yes. This was one of the initial site plans
that' I did for the property.

Q 'Okay. ‘'So in addition to designing an addition
and some changes to the house, you also designed a site plan
for the proﬁerty itself?

A Right, a conceptual site plan.

THE COURT: So why don't we just count the pages.
What page is that in from the beginning? 1Is that the fourth
page?

Q This is the fourth page in on this set of draw-
ings, Your Honor.

THE COURT: All right, that identifies it.

MR. BERRY: If you want to put a four on there, I
don't care.

Q We can put a four on it. Okay. Now, where is
the existing house on this particular document?

A It would be right about here.

Q Okay. 2And as you move out this way, do you

know what direction we're going, north, south, east or west?
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A Not really. I mean, I could--if I got the plat
and all that, I could determine it.

Q What various structures or buildings are de-
picted on here?

A Well, the main portion would be the barn lo-
cated here with some employee housing behind it, a swimming
pool and a show ring onto the side.

. Q Okay.

A 2And this would be the géragevaddition right
there.

Q. Okay. Are you generally familiar with this
property?

A Yes.

Q Do you know where its boundary line with a
property call Oakmont is?

A No, I don't.

Q The area where the barn and the employee vil-
lage are shown on this plat, is that an area that at the
present time is wooded?

A Yes.

Q So if this plan had been implemented, would it
have required the felling of timber?

A Yes.

Q Do you--do you have any idea how much?

A No.
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Q Okay. Your Honor, I am going to move the ad-
mission of these plans, and we could even--let's just put
the whole set in, as Defense Exhibit, I guess, 5.

THE COURT: All right.

(Defendant's Exhibit #5 was so marked and received

into evidence at this time.)

Q I don't have any other questions of Mr. Andrews
at this time, Your Honor. Thank you, Mr. Andrews.
THE COURT: Questions, Mr. Berry?

MR. BERRY: Yes, sir,

CROSS-EXAMINATION

By: Mr. Berry

Q Did you--did you formulate any other plans that
you provided to Mrs. Haisfield, Mr. Andrews, other than that
set there? 1In other words, did you have any other plans
that you provided to her for her to review and decide
whether she liked them or not other than--

A Well, it was that plan, a modified version of
that plan.

Q Did you do the modified version before or after
you did that plan?

A I would say after.
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Q Okay. &And what changed on it?

A Basically it was extending the barn further
away from the existing residence.

Q In the back?

A Yes.

Q And how much further back?

A I don't know. It should be in there. You
could scale it. I would say maybe another eighty (80),
niﬂety (90) feet.

Q Okay. Now, you've been up on the Laurel Ridge
property ob&iously?

A Yes.

Q And the area around the house generally is open
and then there are woods that surround it once you go from
the open, is that correct?

A That's correct.

Q And you're talking about maybe 4 or 5 acres of
open property there at the top around the house, is that
correct?

A Yes.

Q And on that drawing that you prepared, nothing
that you proposed on there has an elevation highér than the
top of the present house, does it?

A No.

Q The garage apartment that would be added on is
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still below the present roofline, is that correct?

A Yes.

Q And the barns were not highér than the present
roofline of Laurel Ridge, is that right?

A Yes.

Q Do you know approximately what date you pre-
pared--you may have said this and I just missed it--what
date you--mid RApril, is that what you said?

| A I would--maybe March.

Q Okay. And the second set where you made this
modificatioﬁ, sort of backing things up, how much--how much
after mid March was that?

A I would say maybe toward the end of March.

Q All right. So basically both of them within a
month's period of time or so?

A Right.

Q Mrs. Haisfield did not want to build anything
on any area--any of these improvements on an area where
there was any sort of steep slope, did she?

A I know the steep slope came in with considera-
tion of horses.

Q Okay. She told you that the maximum allowable
for locating these improvements was a 15% slope, is that
right?

A Here again, I believe the 15% slope pertained
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to the horses as far as grazing goes.

Q All right. Let me show you this document and
just make sure. Maybe that's what you were referring to.
Judge, this is 15, isn't it? Sorry to keep asking.

THE COURT: No, that's all right, 14.

Q No, I think I--did I not admit 14? The bill of
sale‘I believe was--

THE COURT: Hold on.

Q The bill of sale that had--

THE COURT: Okay, you're right, 14 is the bill of
sale so that's 15.

Q Do you recognize this note, Mr. Andrews, which
I gather is in your handwriting?

A Yes. That's my print.

Q That contains information about a rough slope
study that you had done to avoid locating anything on a
steep slope, is that correct?

A Well, here again, I think it was basically for
the horse operation.

Q Well, what was the--let me ask it this way,
maybe we can get to it easier. What was the reason that the
15% slope area had anything to do with any of this? Why was
that important?

A Because--because I think it was the grade. I'm

not--I know nothing about horses except I think it was how
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much pastureland could they have and if it was over 15% it
wouldn't be good for pastureland.

Q Okay. Did you ever get any written direction
from Ms. Haisfield about what to do? Did you get any writ-
ten communication from her about what to do?

A Most of it was over the telephone.

Q Did you ever get any written communication,
though?

A Might have.been some e-mail.

Q Okay. Did she ever comment to you on those
plans that fou introd--that Mr. Wright introduced as evi-
dence that you prepared for her?

A Well, when I prepared those, basically she said
she was going to hold off on the barns but let's do the
house, work on the house first.

Q Okay. But did you ever get any written commu-
nication from her, approving or disapproving of those plans?

A I'd have to go back, I haven't, you know, look
in my records.

Q Do you have that with you?

A Yeah.

Q Judge, I'm going to move 15 into evidence at
this point while he's doing that.

THE COURT: Any objection?

MR. WRIGHT: No objection.
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THE COURT: Fifteen (15) is received.

(Plaintiff's Exhibit #15 was so marked and re-
ceived into evidence at this time.)

A Right here--well, here's something, you know,
about modifications to the plans. Not the site plan but the
plans to the house.

Q All right. And when did you receive that?

It's dated March 14,
Did she ever approve or disapprove your plans?

Of the house?

o @O P

Yes, sir.

A We kept--you know, she would say I need to
change things and we kept modifying the--

Q Did you ever arrive at a final set?

A Yes.

Q All right. And where are they?

A They should be in that set that you have.

Q Okay. And did she approve the final set of
plans for the house?

A Well, what--what happened, we got to a stage
where she was pleased with it and then wanted preliminary
prices. |

Q All right.
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A And we got a contractor to work up a prelimi-
nary price.

Q So she indicated to you she was satisfied with
the plan that you ultimately came up with for the house?

A Basically.

Q All right. BAnd that's included in that exhibit
that you--

A It should be.

Q All right. Well, let's make sure it is. You
got served with a subpoéna duces tecum in this case, didn't
you?

A Excuse me?

Q You got served with a subpoena for your records
in this case, didn't you?

A Right.

Q And it included all of your records, didn't it?

A No, I think--I don't have a copy of the sub-
poena, you might, I thought it was just for the drawings.

Q Okay. So the drawings are what you produced,
nothing else?

A Right.

Q All right. Show me in here where the final
drawings for the house are. I'm not trying to harass you, I
just want to make sure we've got this into evidence.

A It would be these sheets, A-1 through--A-1
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through 6 and E-1 and--and E-1. There might be two sets of

E-1.

Q All right. So--just so I'm--

A So this is what the contractor took for his
take off. '

Q So we're talking about A-1 through A-6 and then
E-1?

A Right.

Q And those are dated--it says revisions
6-7-2000, is that correct?

A Yes.

Q So were final plans revised prior to her accep-

tance on June the 7% of 2000? I'm talking about on the

house now.
A Right. These drawings, right.
Q And they were revised June the 7% of 2000?
A Yes.
Q All right. That's all I have, Judge.

THE COURT: Redirect?
3
REDIRECT EXAMINATION
By: Mr. Wright
Q Was--or did you sense any urgency in this pro-
ject?

MR. BERRY: Objection to the form of the question,
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Judge. It requires him to speculate. In other words, did
you sense any urgency.

THE COURT: Sustained.

Q Let me rephrase, Your Honor. Did the direc-
tions you received for this particular project include any
urgent element?

MR. BERRY: Judge, I object to the leading but--
I'm going to withdraw the objection, I'm going to iet him
answer the question.

THE COURT: All right.

A. Yes. They seemed to be quite anxious to move
forward with it.

Q Okay. Was there a deadline date on when this
all had to be done and ready for use?

A Well, it was just verbally that as soon as the
property was closed, they wanted to start immediately.

Q No other questions, Your Honor.

THE COURT: Do you want to hold the witness?

MR. WRIGHT: No.

THE COURT: Any objection to the witneés being ex-
cused, Mr. Berry?

MR. BERRY: Judge, I don't object to him going
back to his office. I'd like for him to remain under the
rule. He's waited long enough. I don't think I would call

him, I'm just not sure what's going to happen after this.
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THE COURT: So, Mr. Andrews, they want to hold you
as a potential witness but let you go back to your office.
Is that all right?

A That's fine. How long do I have to remain in
my office?

MR. BERRY: As far as I'm concerned, normal busi-
ness hours, Judge. If he leaves at 4:30 or five, if we ha-
ven't called him back by then.

THE COURT: Is that okay?

A That would be fine.

TﬁE COURT: All right. So don't discuss the case
with anyone and by 4:30 we'll let you know whether you need
to come back or not. 2ll right. Thank you sir. Next wit-
ness, Mr. Wright?

MR. WRIGHT: Mrs. Haisfield.

THE COURT: Mrs. Haisfield, if you'll come back
around please. So you're still under oath. You can just

resume the witness chair please.

AUDREY L. HAISFIELD, having been previouslyfsworn,

was recalled and testified as follows:

DIRECT EXAMINATION

By: Mr. Wright
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Q Mrs. Haisfield, you've been sitting here
throughout the day and you probably recall that the--a copy
of the contract was admitted into evidence as Plaintiff's
Exhibit 1. Did you make any monetary deposit at the time
you executed the contract?

A Yes.

How much?
Fifty thousand dollars ($50,000).
If you know, who is holding that deposit?

McLean Faulconer Escrow.

Lo I R © B

Okay. Now the subject of the study period has
come up in previous testimony today. What, if anything, did
you do during the initial study period?

A During the twenty-one (21) day due diligence I
had Stephen McLean contact someone to do all the home in-
spection for me and everything passed.

Q Okay. Did there come a time that you retained
other consultants to assist you in making decisions about
what you could do with the property?

A Yes.

Q Okay. Tell the Court who you retained and for
what purpose?

A SLDC Architects for improvements to the home
and the barns and stables, everything that I wanted to build

on the property. I also hired Ian Robertson, landscape de-
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signers, and they were helping me with all of the exterior
landscaping, and I had Peterson, Riksler and Loosy Interior
Designers of mine from Philadelphia to come and look at the
home.

Q Oﬁay. And if you can tell me, approximately
when did these consultants start their work?

A They started right away after we had the con-
tract.

Q Okay. And how--how long were they on and off
the property doing what you were asking them to do?

A Up until the closing was aborted.

Q And how much money did you pay these various
consultants for their work?

A PForty to fifty thousand dollars
($40,000/50,000) and I work very hard for my money--

MR. BERRY: Judge, I object to this sort of narra-
tive.

THE COURT: Sustained. The question was answered.

A Okay.

THE COURT: Next question.

Q Okay. During ﬁhe spring of 2000 did you give
any attention to the kind of buildings or other improvements
you might need to put on Laurel Ridge?

A Yes, I did.

Q And describe for the Court, you started a few
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moments ago in response to Mr. Berry's questions, but de-
scribe for the Court the kinds of improvements you were con-
templating.

A I was going to put an extensive trail system in
because that's how I work my horses. I needed pasturés. I
like flat level ground for my pastures. I also needed a
flat level ground cleared for my hayfields. I wanted to put
an indoor arena, an outdoor arena. I had to do a round pen,
employee housing, @ hot walker. I mean there are so many
different things to a horse operation that I needed to pﬁt
in. I needéd time to think about where to place them.

Q How many horses did you have at the time?

A Twenty-nine (29).

Q And by June 29, 2000 had the location of any of
these specific improvements that you described been finally
determined?

A No.

Q Are there enough open acres around the Laurel
Ridge residence to allow sﬁace to pasture your horses?

A No.

Q Okay. Had you given any thought during spring
of last year to what you would have to do to create pas-
tures?

A Yes. We would have to fell a lot of the timber

and we had someone come in, look at what it would take to
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clear the property, to take the timber down, and then we
found out that after that's done they leave all the stumps
and then they have to come back and clear out the stumps.

So it was going to take a lot of work to get the ground pre-
pared so that we could plant out pastures.

Q Okay. Did any of the locations contemplated
for tree removal approach the border between Laurel Ridge
and Oakmont?

MR. BERRY: Objec'tion. to the leading, but--

THE COURT: Are you objecting?

Mﬁ. BERRY: Yes, sir}

THE COURT: Then I'll sustain.

Q What locations were you considering for taking
out trees to create pasture?

A Various locations, but if I only did the 98
acres with the Lape home on it, then it would have inter-
fered with that setback that I found out was on the prop-
erty, that covenant. |

THE COURT: Can I be clear on what you mean by the
setback? |

A The covenant, that restriction that I found out
about day before closing.

THE COURT: The view that you--any--you couldn't--

A I could not cut three hundred (300) feet into

the property.
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THE COURT: Well, is it the view restriction
you're talking about? Anything you could see that's a resi-
dential use from Oakmont, is that what you're talking about?

A Yes,.

Q I think, Your Honor--

A And not just the residential but it says any
building, and I know that they would be able to see some-
thing if I had io cut down all of that timber because the
ground, the way it rolls, the flat areas is what I would be
clearing and you would be able to see that from Oakmont
probably at some point during the year. I just didn't kndw
and that's why I couldn't go forward.

Q Did there come a time, Mrs. Haisfield, that you
executed a contract with William and Helen Gordon for the
purchase of a property between tﬁe Laurel Ridge and the op-
tion property?

A Yes.

Q 2And approximately when was that?

A That was in April.

Q Okay. Do you recall testimony earlier today
about a request to renegotiate the price on that contract?

MR. BERRY: Judge, I'm going to object to the
leading. I think Mr. Wright--and I'm not, you know, he's
got to ask the questions and she's got to answer them. She

doesn't comment on other testimony. She's just got to be
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asked a question and answer it.

THE COURT: So I'm going to overrule the objection
and say it's a foundation question, but the question is, do
you recall the testimony about the Gordon contract, is that
what your question was?

Q That's what my question was.

THE COURT: Do you recall that testimony?

A Yes, I do.

THE COURT: So now you can ask a non-leading ques-

Q' Okay. Why was there a request to renegotiate
the price on the Gordon property?

A The Gordons did not want us using about 15
acres--

MR. BERRY: Judge, I'm going to object to the
hearsay on this.

THE COURT: Overruled. Not for the truth of it
but to explain her actionms.

Q Exactly. Go ahead.

A There was a l5-acre parcel down on the river
that the Gordons did not want anything put on so that they
would not see it from their property as well and it would
all be--it was the river that was the boundary and then both
sides would be a very natural habitat.

Q Who--
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A That was the reason for us asking for a price
reduction is they didn't want us to use 15 acres of it.

Q Who made the decision not to close on the
Gordon tract?

A The Gordons.

MR. BERRY: Judge, I'm going to object to the tes-
timony as it relates to anything that's said by someone else
on the grounds that it's hearsay, including her last answer.

‘THE COURT: Well, I -mean, the question was,. did
the Gordons tell you-~-the question was who made the deci-
sion.

MR. BERRY: Yes, sir, but without a foundation,
Judge, we know she--apparently she didn't make it so someone
else made it. So without a foundation that gives the Court
the opportunity to know that that evidence isn't hearsay,
you've got to have the person that made the decision hére,
and we would object.

THE COURT: Okay. So I'll take into evidence that
she didn't make the decision not to close Gordon.

Q Okay.

THE COURT: Somebody else did other than Mrs. Ha-
isfield. Go ahead.

Q When you answered'my question just now, I
didn't put it in a time frame and the--I'm aéking about the

Gordon--the original Gordon agreement that was set to close
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at approximately the same time as the Lape property.

A That's June 30,

Q June 30*". Who made the decision not to close
on that particular purchase of the Gordon property?

MR. BERRY: Same objection, Judge.

THE COURT: Same ruling. So don't answer. Next
question. Sustained. You can ask her if she made the deci-
sion not to close. Right?

Q I can.

THE COURT: Okay.

Q. Did you make the decision not to close on the
purchase of the Gordon property that was set to close on
June 30%?

A No.

Q When did you first learn about the existence of
restrictive covenants on this particular property?

A The day before closing.

How did you learn of that?

A A phone call from Marshall.

Q And you're referring to Mr. Slayton?

A Yes, Marshall Slayton.

Q Prior to learning about the existence of these
covenants, had ybu told anybody at all that you were not go-
ing to close on this property on the 30%?

A No. 1I'd spent a lot of money on--
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MR. BERRY: Judge, I object to this now. She an-
swered the question.

THE COURT: You answered the question no and what
you add to it is not responsive.

A Okay.

THE COURT: So I'm not going to let you respond
further.

A Okay.

THE COURT: Because you've answered the question.

Q Okay. Prior to learning about the existence of
the covenanés, was it your intent to close on this sale on
June 30%", 2000?

A Yes.

Q Were you planning to come to Virginia for the
closing?

A No. I don't attend my closings.

Q Okay. So what was your plan for making sure
this clo;}hg happened?

A I had all the closing documents. All I needed
to do was FedEx them to Marshall and my money was all set in
my Sovran Bank in Philadeiphia and they had wiring instruc-
tions and the amount as to what to wire.

Q Had you made any arrangements to have utilities
transferred to your name?

A I personally had not. My attorneys and real-
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tor, they always do that at closing for me.

Q Okay. Had you come physically to Virginia in
the week or so before the closing date for a walk through of
the property?

A I don't remember doing that, no.

Q And is there a reason you didn't do that?

A It wasn't necessary.

Q@ When you learned about the restrictive cove-
nants, did you decide that you would never, under any cir-
cumstances, close on this property?

A. No.

MR. BERRY: Objection to the leading, Judge.

THE COURT: Sustain leading. Don't lead.

Q Explain for the Court why you concluded that
the existence of these covenants made it impossible for you
to close on this sale.

MR. BERRY: Judge, I object to this on the grounds
that it's argument. In other words--

THE COURT: Overruled. 1It's not argument.

Q It's her facts.

A It's my reasoning. I didn't know where I was
going to put all my facilities. I didn't know what could be
seen from the Oakmont property at any time of year or what
could not be. I didn't know how it would afféct the value

of the property in resale. I didn't know--I wanted to keep
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the integrity of the property, but I wanted to have all of
my options open as to what I wanted to do with my property
without veto power from my neighbor.

Q Okay. Were there any discussions after June 30
about your interest in finding a way to purchase the prop-
erty?

A Yes. I kept trying to get the closing to hap-
pen.

Q That's all I have on direct, Your Honor.

THE COURT: Cross-examination.

CROSS-EXAMINATION
By: Mr. Berry

Q You were--you were going to clear the reasona-
bly flat areas for pasture, is that right, Mrs. Haisfield?

A I was going to clear a lot of the ground.

Q All right. But the steep hillsides I take it
you weren't going to clear?

A I can't say that I wasn't because we were 3150
thinking about putting in a vineyard.

Q Okay. So let's keep it to the horse operation
for right now. For the horse operation'you weren't going to
clear the steep slopes?

A Correct.

Q But you were thinking about maybe putting in a
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vineyard and you would have cleared the steep slopes to do
that?

A Yes.

Q Did you talk with any of these planners about a
vineyard? '

A You'll probably see them on the plans, the
original plans, the first ones that you have up there.

Q Mr. Sherry's?

A Yes,  from Mr. Sherry.
Q All right.

A Roger.

Q

You never contacﬁed the Moses, the owners of
Oakmont, to try to get some understanding of what might be
seen or not seen from that residence, did you?

A Personally, no.

Q And you don't know--when was the last time you
went to Laurel Ridge before November the 10 to actually
look at the property?

A I don't remember.

Q The leaves were still on the trees, though, at
that point, is that right?

A I would think so, yes.

Q Well, were they or were they not, do you not
remember?

A I don't remember when the last time I was
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there. 1It's always been very heavily wooded.

Q Okay, and there were leaves on the trees the
last time you went there?

A Yes.

Q You--do you--were the last set of plaﬁs that
were done for the residence those that you heard Mr. Andrews
testify about a moment ago; the ones that were done on June
702

A What about them?

Q Were they the last plans that were done for the
residence tﬁat you enlisted him to do?

A Probably.

Q And you had basically approved those plans, is
that right?

A Yes.

Q And you didn't have any other plans for the
residence itself beyond what's shown in that architectural
drawing, did you?

A I don't know. I didn't see that drawing just
right now.

Q I guess what I'm saying is, once you reached
sort of a final decision with him so that you could start
getting bids, that's what you had decided you wanted to get
bids on, those plans-- |

A Yes.
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Q --that was satisfactory to you?

A Yes.

Q Judge, I don't have any other questions.

THE COURT: Redirect?

MR. WRIGHT: No, Your Honor.

THE COURT: Thank you. You may stand aside, Mrs.
Haisfield. Any further evidence?

MR. WRIGHT: Steve McLean.

THE COURT: Mr. McLean, you're under oath. You

c¢an have a seat.

STEVE McLEAN, having been previously sworn, testi-

fied as follows:

DIRECT EXAMINATION

By: Mr. Wright

Q Mr. McLean, how long have you been a real es-
tate broker in the Charlottesville-Albemarle area?

A Twenty-five (25) years a broker.

Q And do you yourself specialize in marketing any
particular kinds of properties?

A More upper end residential and farm estate
properties.

Q And were you involved in any way in working
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with any of the consultants that Mrs. Haisfield retained in
the spring of 2000 to do studies about the property?

A I think I was the original contact with Andy
Andrews and I made contact with several other people, some
who were used and others were not.

Q Did you work with Mrs. Haisfield in connection
with some of the buildings or improvements she was contem-
plating putting on the property as these consultants were
doing their work last spring?

A We discussed them, yes.

Q. Okay. Do you know what areas of the property

were discussed, for example, for a barn or equestrian facil

ity?

A There were several discussed.

MR. BERRY: dJudge, I'm going to object to any tes
timony. This is asking him to relate what Mrs. Haisfield
told him unless it's being offered as a foundation question
for something else. 1It's hearsay.

THE COURT: 1I'll sustain hearsay as to what she
said or spots she wanted to consider.

Q I don't think I asked it that way. I mean, he
was--he was involved working with some of these consultants
off and on. Well, let me ask you this. Were you involved
with these consultants at Mrs. Haisfield's request?

A Some of them, yes.
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Q Okay. With which consultants did you work?

A Andy Andrews in particular.

Q Okay. If you know, was Andy Andrews involved
in suggesting various locations for some of these improve-
ments?

A Yes.

Q Okay. And did you have discussions with Mr.
Andrews about citing these improvements at various places?

A Yes.

Q Okay. Without asking you to repeat exactly
what Mr. An&rews told you, do you know as we sit here, what
some of these places were that were being discussed for the
horse barn?

MR. BERRY: Judge, I object on the grounds of
hearsay.

THE COURT: Sustain. Mr. Andrews was here and
could tell us that directly.

Q Okay. Moving to approximately June the 22™ of
2000, do you recall having any conversations with Carol
Clarke that dealt with the subject of closing coming up on
the 302

A I remember a conversation with Carol, yes.

Q And to the best of your recollection, what was
discussed?

A We talked about the closing. As I had said
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earlier, it was all very--to me it was--

MR. BERRY: Judge, I'm going to object to this.
Now the question was, what did the two of you talk about
rather than the background.

THE COURT: That's right. What did you and Ms.
Clarke talk about is the question.

A I think I expressed to her I'd be glad when
this héppened, that it had been a difficult and involved,
complicated transaction.

Q Do you recall telling her that closing on the
30% was shaky?

MR. BERRY: Objection to the leading.

THE COURT: Sustained. Don't lead.

Q Okay.

THE COURT: Don't answer. Next question.

Q 1Is that all you recall telling her in that con-
versation?

MR. BERRY: Same objection, Judge. The question
is what did you--what did she and what did you talk about,
what did she tell you, what did you tell her.

Q Okay, and he's answered. Anything else?

MR. BERRY: Objection to that, Judge.

THE COURT: Overruled. 1I'll let you ask it. Any-
thing else that you discussed that you have not mentioned

with Ms. Clarke. Now is your chance.
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A I don't remember discussing anything else.

Q Okay. Do you recall any other discussions with
her between the 22™ of June and the date set for closing?

A Hearing Ms. Clarke talk earlier, it--it struck
me that we could have had a conversation. I can't pinpoint
this conversation, whether it happened just before closing
or after closing concerning the reduction of our commission

and that renegotiation, so I can't place it. I had it with

lcarol but I don't know when it happened, whether it happened

just before or just after.

Q. Okay. After June 30 came and no c¢losing oc-
curred on that date, were you involved in continued efforts
relating to this deal?

A Yes.

Q What did you do after June the 30°%"?

A The first thing that I did was to call Mr.
Klienfelter and tell him that we were not going to proceed
forward with the closing on the Gordon property at the mo-
ment, that something had come up for the closing on the Lape
property. That's the first thing that I did. After that
there were some discussions. I really was just on a wait
and see, and it wasn't until several weeks later that we re-
grouped. I was brought back in to try to brainstorm about
how to keep this deal together, see what we could do.

Q For how long did those types of communications
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continue after June 30?

A Uﬁ until I guess November 10%".

Q Prior to her learning about the restrictive
covenant on June 29, had Mrs. Haisfield ever instructed you
to terminate this contract?

A No.

Q I don't have any other questions, Your Honor.

THE COURT: Cross?

MR. BERRY: Just a couple, Judge.

CROSS-EXAMINATION

By: Mr. Berry

Q I gather the conversation that you had with Ms.
Clarke whether it occurred before or after June 30™ about
reducing your commission, was taken because of some communi-
cation you had with the Haisfields, is that correct?

A Yes.

Q Did they authorize you to talk to her about re-
ducing the commission?

A They asked me if I would do this and talk to
Carol about it and I said I would.

Q Did they direct you to also seek a reduction in
the purchase price?

A I don't remember that.

Q You're saying it could have happened, you just
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don't know?

A Yes. It could have been part of that conversa-
tion and I just don't remember it,

Q And you say you called Mr. Klienfelter before
the June 30 date and let him know that you would not be
going--or around that time, before there was supposed to be
a closing on the Gordon property, and let him know that that
closing would not be going forward because the Lape closing
didn't go forward, is that correct?

A That's correct.

Q. So your understanding was that the reason
Gordon didn't close is because Lape didn't close?

A That--that's correct.

Q Judge, I don't have any other questions.

THE COQURT: Redirect?

MR. WRIGHT: None.

THE COURT: Thank you, Mr. McLean, you may stand
aside. Further evidence, Mr. Wright?

MR. WRIGHT: There's one document I would like to
get in that we're going to have to deal with, the Dr. Hamil-
ton Moses deposition from yesterday to do it. I don't think
I've ever done this before in your court. Is it your pref-
erence to simply read the transcript or is it your prefer-
ence to have somebody sit in the chair and read it back and -

forth? There are Judges who like to do it different ways.
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MR. BERRY: Judge, I won't object to you just
reading it if that's what you'd rather do.

MR. WRIGHT: We can have somebody sit in the chair
and--

THE COURT: However you want to present it. I
don't have any specific set rule. If you and Mr. Berry have
agreed on a procedure, that's fine.

MR. WRIGHT: Well, it really depends, I think on
what Mr. Berry's objection is. I know he's 'got an objection
to the document. Does it go beyond that so that you also
object to some of the content of the deposition?

MR. BERRY: No, I'm not going to object. I re-
served objections but I'm not going to object to the content
of the deposition. I don't mind if you read it. There was
a document that was referred to in the deposition that I do
object to. I guess we probably need a ruling from the Court
on that, but the rest of it I think you can just read.

MR. WRIGHT: You may need to read it in order to
make a ruling on the objection.

THE COURT: 1Is it your preference that somebody
read the answers or is it all right with you, Mr. Wright,
that I just read it?

MR. WRIGHT: 1It's fine with me if you just read
it, Your Honor.

THE COURT: Okay. So Mr. Berry doesn't object--
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MR. BERRY: No, sir, I don't object to that proc-
ess. I think that makes sense.

THE COURT: I'm ready to read it right now.

(The Court reviewed the deposition at this time.)

THE COURT: All right, I've read the deposition.
So did you just want me to read it or did you want it marked
as an exhibit and enter it, or do you just want me to give
it back? Just read it as testimony as if he were here?

MR. WRIGHT: I'd say just keep it as testimony as
if he was here.

THE COURT: All right. Okay. Further evidence?

MR. BERRY: Judge, he's moving in that letter. 1If
the Court could give me a second, we may be able to dispense
with any objection on that. The letter that's an exhibit to
the deposition, we reserved an objection to.

THE COURT: I don't see the letter in this deposi-
tion.

MR. WRIGHT: I've got it right here. I pulled it
out so we wouldn't hand it up until we'd dealt with the ob-
jection.

MR. BERRY: Why don't you give that to him and let
him read it. Let me find what I'm looking for.

THE COURT: So I've read the letter.

MR. BERRY: Judge, I apologize. 2An exhibit that I

had escaped me, and if you give me a second I think--somehow
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it got lost in the shuffle here. Judge, there's a letter
of--I think'Dr. Moses refers to it in his letter from Mr.
McLean of October the 25 that he basically is responding
to when he writes that letter of October 30%, and what I
told Mr. Wright was I'm not going to continue to object to
that letter of Dr. Moses, even though I think it's hearsay.
He testified about it and sort of used it as a foundation
but I do--I would like for the Court to have the letter of
October 25 from McLean which he is responding to as a part
of the evidence, and I've got it. I had it right here and I
don't know what happened to it.

MR. WRIGHT: And we'll stipulate to the admissi-
bility of that particular letter if he can find it. So with
that understanding, we'd just like to move the admission of
Dr. Moses letter dated October 30™ as--I guess it would be
6?

THE COURT: So is there any objection to receiving
that as 6 if you can find and submit your letter?

MR. BERRY: No, sir. We're going to find it and
we'll submit it. I don't object. Mr. McLean has probably
got a copy of it but--because I think that's where I got
mine from in the document production. I don't know where it
went. It was here earlier. Judge, we can proceed. We'll
get you a copy of it. |

THE COURT: All right.
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(Defendant's Exhibit #6 was so marked and received

into evidence at this time.)

THE COURT: So your letter is in aé Defendant's 6,
which is the letter of October 30, 2000 from Dr. Moses to
Mr. McLean.

MR. WRIGHT: Thank you, Your Honor.

THE COURT: And when Mr. Berry finds the other
letter of October 25, 2000 from Mr. McLean to the Moses,
we'll let that in as a Plaintiff's Exhibit.

MR. WRIGHT: That's fine.

THE COURT: So do you have further evidence?

MR. WRIGHT: We do not. We rest.

THE COURT: The defendants rest. Further evi-
dence, Mr. Berry?

MR. BERRY: I'd like to recall Mr. Lape for a mo-
ment.

THE COURT: All right. Mr. Lape, you can resume
the witness chair. You're still under oath.

MR. LAPE: Yes, sir.

KENNETH R. LAPE, having been previously sworn, was

recalled on rebuttal and testified as follows:

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
CHARLOTTESVILLE, VIRGINIA 22902

-225-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Lape - Direct 204
DIRECT EXAMINATION
By: Mr. Berry

Q Mr. Lape, tell the Court, you may have done
this generally earlier, but tell the Court what the topogra-
phy of the area is immediately behind the Laurel Ridge house
where these proposed improvements appear on this drawing
that Mr. Andrews brought, or put into evidence.

A Well, as was said earlier, it's heavily wooded,
hardwood and of course laurel bushes and.undergrowth: You
probably can't see fifteen (15) yards into it, but I would
say approximately a hundred and fifty (150) to a hundred and
eighty (180) feet from the house it drops off precipitously
down I would say a hundred (100) feet or so into not even a
valley, a gully on a direct line from Laurel Ridge to Oak-
mont. It drops down a hundred (100), a hundred twenty (120)
feet, goes back up and drops down again. It's very severe.

Q The area immediately behind your home now, is
that in grass or is that wooded, immediately behind your
home?

A Immed--excuse me, immediately behind our home
it is grass and that's good to, probably out to a hundred
and fifty (150) to a hundred and seventy-five (175) feet.

Q So a hundred and fifty (150) to a hundred and
seventy-£five (175) feet from the house to the wood line?

A That's correct.
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Q 1Is the area behind your house going in the di-
rection of the Oakmont residence or away from the Oakmont
residence?

A The direction from the back of our house to
Oakmont is a hundred and ninety-three (193) degrees.

Q@ Well, what I'm asking--I'm not asking you that.
If you--if you stood on your--the back of your house and
walked in the direction of the tree line--

A Okay.

Q --are you walking away from Oakmont or towards
Oakmont?

A Towards Oakmont.

Q Okay. And the drop-off that occurs in that
area at the end of the grass, is that area--is there anymore
open area between that place and the border with Oakmont?

A None until you hit the--within twenty (20) feet
of the Oakmont property line.

Q Have you seen those drawings that Mr. Andrews--
that were put into evidence through him?

A Yes. We had a copy, that's correct.

Q They were given to you earlier?

A Yes, that's correct.

Q Have you looked at the proposed improvements to
the home?

A Yes, I have.
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Q Could any of those be seen from Oakmont?

A Not in my opinion.

Q And could any of the buildings behind the home
be seen from Oakmont?

A I 'would say no but there were no elevations on
the barns as to how high they were.

Q All right.

A The Oakmont, when we built it, we put £ill in,
SO as soon as you leave the house at Oakmont, you probably
drop off twenty (20) feet.

Q Are you talking about the house at Oakmont or
the house at Laurel Ridge?

A I'msorry. I'm in error. The house at Laurel
Ridge. BAs soon as you leave the area around the house, you
drop off twenty (20) feet. The reason for this is the house
has a hip roof and we're very concerned about drginage.

Q All right. I don't have any other questions,
Judge.

THE COURT: Cross-examination?

MR. WRIGHT: No, Your Honor.

MR. BERRY: Judée, the only other document--

THE COURT: You can have a seat, Mr. Lape.

MR. WRIGHT: This is the one I looked at earlier?

MR. BERRY: Yes, it is.

MR. WRIGHT: 1It's not a problem.
* * *
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MR. WRIGHT: That may be exactly what we ask for.
We'll argue it and then--

MR. BERRY: I don't object to that if they want to
do that.

THE COURT: That's fine. All right, Mr. Berry, go
ahead.

MR. BERRY: Judge, may it please the Court. Your
Honor, the first place that I would submit this case has to
start and maybe where it has to finish is in the language of
the contract, and if the Court looks at that, the contract
basically makes a provision, as I indicated earlier, that
restrictive covenants are permitted, expressly permitted by
the terms of the contract and by the way, it is a Virginia
Residential Association of Realtors contract and it says‘
that restrictive covenants are acceptable by definition, so
to speak, unless they adversely and materially affect the
use of the property for residential purposes. Now, I would
stop there for a moment and focus on that language. There's
nothing in this case, Judge, I would suggest, that indicates}
that the covenants which exist adversely or materially af-
fect the use of this property as a residential property.
All the evidence that we've heard about from Mrs. Haisfield
about plans that she had for the property are more in the
nature of what I would call a commercial or an agricultural

slash commercial operation. In other words, it's a horse
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farm that she basically wants to convert it to. The con-
tract doesn't speak to that and it does not say as the
Gordon unimproved land contract says that it's subject to
her intended use of the property, and I would invite the
Court to compare those two provisions in the contracts be-
cause I would submit that's telling. What the drafters of

the residential form contract were trying to do is basically

limit the ability of a party to claim some problem with ti-

tle based on restrictive covenants in a residential situa-
tion unless they affected materially and adversely the resi-
dential use of property, and I would submit to the Court
that all the evidence is, there's a residence on the prop-
erty which is fit to be occupied. It could have been added
to, anything that needed to be done to that property from
the standpoint of the residence--we don't concede that any-
thing needed to be done, but even if Mrs. Haisfield had
plans for the residence, none of those would be affected by
these covenants. The testimony is that the plans that Mr.
Andrews prepared for changes to the residence itself nowhere
exceeded the existing roofline. So in other words, nothing
that Mrs. Haisfield wanted to do with the residence elevated
it to the point where it would have been visible from Oak-
mont. Even if that were otherwise a consideration, there is
nothing in the evidence that suggests that that would have

happened even with her intended use for the residence.
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Now, the next question that the contract ad-
dresses, Judge, is that in order for the buyer to say
there's a problem with title because of restrictive cove-
nants, they have to render the title unmarketable, and that
is a very broad concept, Judge, in the sense that we're
talking about covenants that would render the property basi-
cally not subject to being sold. It doesn't say that it
would--that they might affect marketability. It doesn't use
that language. It says that it has to render the title un-
marketable, and I think one of the points from Mrs. Hais-
field's testimony that they didn't--she wasn't certain that
these might not affect the wvalue of the property is really
not even a material consideration in the sense that the con-
tract doesn't prohibit a covenant that might, quote, un-
quote, affect value. What the contract prohibits is a cove-
nant that renders the title unmarketable. There is a lot of
evidence in the case, Judge, which would suggest that even
Mrs. Haisfield and her agents do not deem the title to be
unmarketable. If the Court will recall, after the failed
closing in June, there were negotiations leading then to a
closing that was scheduled in November on the same contract
with no change to the covenants, no request to cure further,
nothing addressing those, suggesting that either they had
weighed any concern about marketability or they really

didn't feel like it rendered them unmarketable, rendered the
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title unmarketable. Mrs. Haisfield even said that they con-
sidered closing--one of their possible plans was to go ahead
and buy both properties, that is the option property and the
85 or the 90, roughly 90 acres and then sell that off with
the existing residence. Well, obviously if that were unmar-
ketable, you couldn't sell it off. So their own plan recog-
nized that these covenants did not render the title unmar-
ketable.

Mr. McLean, the agent in the case, and I'm not
suggesting this is binding on Mrs. Haisfield in any sense,
but I submit that it's evidence in the case, he continues to
show the property and there's no evidence that the covenants
aren't still there. Ms. Clarke continues to show the prop-
erty. So I would submit to the Court that the burden that
has to be met under the contract is a very, very high burden
in order for someone to suggest that a property is not--is
unmarketable. It renders it--these covenants render the ti-
tle unmarketable.

Judge, I would submit that in some ways, while I
have argued consistently that I don't think the Court can
consider this case in a vacuum, but in some ways at some
point, what Mrs. Haisfield's plans for the property are be-
comes irrelevant. Somewhere a line has to be drawn because
this is not a contract that says that the property is avail-

able for commercial use. 1It's not a contract that says the
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property is available for an agricultural operation. It's a
contract that says we're selling a residence and that's why
the language in the covenants--or the language in the con-
tract about what effect restrictive covenants might.have
comes into play even more so because, as we said, there's a
residence there and all of the evidence is that nothing
about these covenants affects the current use of the Laurel
Ridge residence.

There's also testimony, Judge, again to the extent
it matters, that there are other home sites on this prop-
erty, on the' 90-acre property, that can't be seen from Oak-
mont. The topography-is described by Dr. Moses, who lives
there, in his deposition. The topography is described by
the real estate agent, Ms. Clarke. The topography is de-
scribed by Mr. Lape and then of course the Court has seen
all that or heard all that in the context of a view. Dr.
Moses himself said that because of the steep slope that ex-
ists towards the Oakmont residence, most of the Laurel Ridge
property, or a great part of it, and I'm paraphrasing his
words, is not visible from his location and in any event,
this buffer of trees that can't be commercially timbered, it
doesn't say no trees can be cut, it says they can't be com-
mercially timbered, is a screen for anything that happens
beyond that point. One of the things that Mr. Wright has

tried to suggest with the evidence I will submit, and he's
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used Dr. Moses' testimony for this purpose, is to show some-
how that because Dr. Moses might object to some particular
proposed use, that that limits the title unmarketable be-
cause it's uncertain as to whether Mrs. Haisfield might face
litigation, and it seems to me, Judge, you have to look at
that very closely. There are a couple pf points there. One
is the Court, of course, is not bound by Dr. Moses' intér-
pretation of the covenants. The covenants say what they
say. The Court can read them just like Dr. Moses and me and
Mr. Wright and one of the--sort of one of the standard prin-
ciples of legal construction as it relates to restrictive
covenants is that they have to be most strictly construed
against the person seeking to enforce them, and I'm citing
Am Jur on Covenants and Restrictions, Section 338. In this
case what the covenant says is you can't build a building,
you can't construct a building that can be seen from the
main residence. It says nothing about putting in a road.

So even if Mrs. Haisfield wanted to put in a road, even if
that made a difference, then there's nothing in either one
of those covenants that would prohibit her from doing that.
She couldn't commercially timber the area where she put the
road. It doesn't say she couldn't remove a tree to put the
road in, and she is not in a position where she could con-
struct a building. But it does not prevent her from putting

in a road. So to the effect that--to the extent that the
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other side tries to suggest that because Dr. Moses might
contemplate some claim, it's got to be based on some reason-
able and acceptable and objective standard that he has such
& claim, and I would submit that based on what the Court has
in front of it ‘with this road, that he's--he's not constru-
ing the covenant correctly. But let's put that aside even
for a moment. What he says then in his testimony upon fur-

ther examination is, I really don't know what I would do. I

‘would want to know, and he even said it this wéy, the spe-

cifics of the specifics. He would want to know éxactly what
was proposed for the adjoining property so that he could
make some judgment bécause he obviously by the tone of his
testimony and his own statements is saying I'm not going to
jump into a dogfight with my neighbor, I would simply like
to know what's going on. And in this case, Judge, he in-
vited--he invited them to do just that. His testimony is
that he contacted Mr. McLean and tried to set up a meeting
where he could meet with the potential buyer or prospective
buyer and see exactly what it is that they were going to do
and he wasn't taken up on that and that gets us back, Judge,
I would submit to really where the case is because the rea-
son that the contract didn't close in June, at least the
best evidence I would submit is because the Gordon contract

was uncertain and didn't close. BAnd the other side may say-

‘well, until the 29" when we learned about these covenants
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we were ready to close and then we learned about them and
that changed oﬁr mind, but there's no real explanation then
for why by November, Judge, they weren't concerned about
them again. Because by that time the Gordon contract was
back in place and ready to go, they thought. So what evi-
dence is there, then, prior to that closing that the Gordon
contract was the problem? Judge, Mrs. Haisfield testified,
and she admitted from her deposition that what she said was
accurate then, they wéren't going to close unless they did
all--and she said all three closings, she really meant all
three properties at the same time. In other words, they:
were going to tie them all up together or they weren't going
to do it. She said that numerous times, and I would submit
to the Court if you look at that exhibit, the bill of sale
that she added the language to in early June when supposedly
everybody is ready to close, there's no reason not to, and
then there's a bill of sale that says we'll pay X dollars on
closing to get this personal property and then she adds in,
on an as, if and when basis. Now, what can that mean? She
at first said in her deposition she admitted she didn't know
and then today she said--she offered some other reason, that
no closing is a certainty. So taken in a vacuum, she would
have the Court believe there was no really no effect to that
language, but I would submit to the Court in the context of

everything else that was going on, that's very telling be-
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cause you don't say we'll pay if there's a closing or as
there's a closing or when there's a closing if you've got a
closing scheduled and you're ready to go and you plan to go.
In common sense experience, Judge, that doesn't happen. The
document itself said, you don't owe the money until closing.
What Mrs. Haisfield did was to add in a very clear indica-
tion of her intent, we're not sure what's going to happen.
If we close, we'll pay.

Then we have things happening as the month goes
along, Judge. If \this contract is ready to go forward,
why does Mr. McLean call Carol Clarke, and I would submit to
the Court that the best evidence is that this conversation
did in fact take place prior to June 30®™. Mr. McLean
wasn't sure. He really couldn't say one way or the other.
Ms. Clarke started with before, then was uncertain on cross-
examination. Then after reviewing her own notes said it was
before. And what she said was Mr. McLean called and basi-
cally wanted to renegotiate the contract on behalf of his
clients, renegotiate the commission, and she said no. So
why do you have that happen shortly before a closing. that
everybody says we were fully intending to go through with.
Why does that happen.

Ms. Clarke, because of one of these conversations
with Mr. McLean, calls up Joe Cochran and saYs, would you

check with Forbes Reback and see what's going on, you know,
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we're getting ready for a closing. These people are moving,
they're packing up. So Mr. Cochran calls Mr. Reback, and
Mr. Reback says basically, and again, we're eight days be-
fore a closing that's been scheduled for months, I don't
know whether they're going to close or not. They're unpre-
dictable. I'm not sure what's going to happen. Now, this
is their own attorney. And I would submit to the Court that
their intention and desire and intent at that point was so
clear, why did their own lawyer and why did their own real
estate agent here not believe or have some fear that there
wasn't goiné to be a closing?

Your Honor, we said in our pleading that the re-
strictive covenants, the existence of them and the ﬁse of
them at the last moment was a pretext for not closing be-
cause there were other problems going on, there were other
things happening, and I would submit the evidence has borne
that out. I'm not suggesting necessarily, Judge, that
there's anything immoral about that, although I would submit
it certainly is not in the general sense of the word the
best use of good faith when there are people on the other
side that are depending on your actions, but it does violate
the terms of this contract and it subjects Mrs. Haisfield to
having to pay over the fifty thousand dollar ($50,000) de-
posit that she put into the contract as a liqﬁidated damage

provision because she's in breach if she didn't close be-
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cause the Gordon closing didn't go forward.

Mr. McLean, Your Honor, said that he was having
heartburn or he was seeing problems with two things prior to
closing and it's one of the reasons he got worried and Mr.
Reback said essentially the same thing. We didn't know if
the Gordon closing was going to occur. Mr. Reback said I
always assumed, I always understood, I was always working
with the idea that they were going to all occur at once, it
was going to be done simultaneously, Mrs. Haisfield made
that decision, Judge, she made a decision not to close, and
when she did, she had that right legally to do that in the
sense that no one could compel her to do otherwise, but my
clients then have the right to recover that depoéit'and we
would ask the Court to so hold.

THE COURT: Thank you, Mr. Berry. Mr. Wright?

MR. WRIGHT: Your Honor, the evidence is that one
day before closing Mrs. Haisfield became aware of these re-
strictive covenants and realized that if she went ahead with
the closing, she would be getting less than the full bundle
of rights she had contracted to purchase. She had one day,
no time to investigate, no time to finalize her plans. Her
testimony was that she had all these plans for improving the
property with a horse facility, an addition to the resi-
dence, a two-story addition to the residence,.pastures, out- |

door ring, an indoor arena, hay fields, a swimming pool, and
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while she had looked at a number of possibilities of where
to place these things, both on the Lape property and on the
three different properties assembled together, no decisions
would be made and until those final decisions could be made,
it would really not be possible to determine whether the fe-
strictive covenants would create a bar to her plans for de-
veloping that property. She testified that she recognized
that if she was going to do this stuff on the 98-acre par-
cel, she was going to have to cut down a whole lot of tim-
ber, and where Mr. Andrews plans showed the new horse barn
being built was back in an area at the back of the house, we
walked back that way, that would have involved taking out a
lot of those trees. The more timbering gets done out there,
the more likelihood that the improvements that are placed on
Laurel Ridge could be visible from Dr. Moses' property and
we stood over there this afternoon. Dr. Moses' residence is
up at some fairly significant elevation so that if you look
over the top of that tree line, anything that might extend
above that tree line at any point in the future is going to
be visible from Dr. Moses' property and arguable is going to
violate these covenants. It was the sheer uncertainty of
whether she would ever be able to put her dream for this
property in place with one day before closing that made it
impossible for her to go forward with this deal and meant

that she put the Lapes' attorney on notice that we believe
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the title was not marketable because of those restrictive
covenants and we asked them to take some action to cure that
defect.

THE COURT: So do you agree with me that only no-
tice on the view easement was given?

MR. WRIGHT: Well, I would take the position, Your
Honor, that because there's only one restrictive covenant
that has two different pieces to it, notice of that restric-
tive covenant was given even if it was called a view ease-
ment. There is an area there, though, when I asked the
Court for leave to submit something in writing in a few
days, I may want to address that issue a little bit further.
I did look through those documents.

THE COURT: You agree the June 30 letter from Mr.
Slayton just talks about the view easement.

MR. WRIGHf: It talks about a view easement. I--I
agree with that.

THE COURT: It doesn't say getting rid of the tim-
ber easement as a defect, cure that within sixty (60) days.

MR. WRIGHT: It doesn't read that--that way spe-
cifically, Your Honor.

THE COURT: Okay. All right.

MR. WRIGHT: Bottom line, Mrs. Haisfield realized
that if she closed on the 30™, she was buying'the nuisance

of having an adjacent property owner dictate what she could
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or could not do on her property and that gave her less in
terms of total package of rights, property rights, than she
bargained for. We believe that translates into the defect
in the marketability of title.

Now, ‘I have a few other things to say, but I want
to respond to a few of the points that Mr. Berry made in his
closing. Mr. Berry takes the position that the real reason
this property didn't, or the sale didn't close was the fact
that the Gordon sale fell through. Mrs. Haisfield did tes-
tify that it was important to her to get all three parcels
if she possibly could because that would optimize her abil-
ity to develop the kind of farm property that she would like
to develop. But she also testified that she had every in-
tent, until she learned of this covenant, of going forward
on the closing of this préperty. These had been timed to
close together. There had been a few bumps in the road on
the Gordon deal in the last few weeks, but Steve Mclean tes-
tified that ultimately the Gordon deal got put on hold be-
cause the deal with the Lapes did not close as the result of
Mrs. Haisfield learning about the restrictive covenant. So
there's very clear testimony that the causation is the other
way around. The reason the Gordon property didn't close at
that point in time is that the restrictive covenants coming
up at the last minute put Mrs. Haisfield in a position where

she was not comfortable closing until that particular issue
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could be cleared up.

The June 6™ bill of sale. I think Mrs. Hais-
field's testimony on that was pretty clear. She added those
words but her testimony was if anything happened to closing,
if closing got delayed by two or three days, I didn't want
to be buying the farm equipment until that date that the
deal actually closed. I think her testimony was very clear
that there was never a time until the 29%® that she in-
structed anybody Eorterminate this contract. Her own real
estate agent testified that he was never instructed to ter-
minate or tfy to undo this contract. Everything keyed off
of this new information about the restrictive covenants that
came up when Mr. Slayton reviewed the title binder on the
29" of June.

There's been some discussion of the varied and
somewhat conflicting testimony on when the issue of
renegotiating the terms of the contract came up, and I know
we had testimony from both Ms. Clarke and Mr. McLean about
that. Earlier in the day, though, we also had testimony
from Mr.--it was either Mr. Winn or Mr. Cochran, Your Honor.
They were talking about notes from their file indicating
that the subject of renegotiation came up on the 7 of July
and we believe everybody has done his or her level best to
recollect these dates with the passage of time but Mr. Winn

or Mr. Cochran, whichever of the two it was, had actually
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checked notes and that date was one which had been verified
through a visiting of the files in that law firm, and I
think that date is a very credible date as to when the dis-
cussions concerning renegotiation of terms actually occurred
after the aborted closing on.that deal.

Mr. Berry referred to Forbes Reback talking about
the closing possibly being in jeopardy a week or so ahead of
time, but as I recall Mr. Reback's testimony, although he
wasn't a hundred percént certain, he thought it more likely
that what he was talking about at that time was the Gordon
deal because it was hitting one of its bumps in the road on
about that date.

Mr. Berry argued that the contract language
clearly refers to residential purposes. Mrs. Haisfield tes-
tified that she was going to use this property for her pri-
mary residence. She just has thirty (30) horses that she
also was going to make a part of her residence property.
Previous--if before the 29 there was no reason for her to
know that she couldn't do that, on the 29™ she learns that
she no longer can, that is a defect in the marketability of
title if she cannot develop the property for the use she in-
tends and is getting less than the full bundle of rights
that she bargained for.

I'm going to revisit not all of the law that I

went through last week but one case from the Virginia Su- -
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preme Court.

THE COURT: Let me ask you a factual question be-
fore you do that. Do you say the contract on the Gordon
property introduced was an option contract or a sale con-
tract? '

MR. WRIGHT: I believe that version of it was a
sale contract, although this is not in the evidence before
the Court, I think a subsequent version of that deal was
perhaps an option contract.

THE COURT: Okay. But you agree what's in evi-
dence is a sale contract?

MR. WRIGHT: I believe so, Your Honor.

THE COURT: All right. Go ahead.

MR. WRIGHT: The Virginia Supreme Court has stated
that the question of marketability of title is a question of
law for the Court, and in that case the Virginia Supreme

Court defined marketable title as, and this is Medbeth, Inc.

against Weed, one which is free from liens and encumbrances,

one which discloses no serious defects, that is dependent
for its wvalidity upon no doubtful questions of law or fact,
one which will not expose the purchaser to the hazard of
litigation or embarrass him in the peaceable enjoyment of
the land, one which a reasonably well informed and prudent
person acting upon business principles and the full knowl-

edge of the facts and their legal significance would be
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willing to accept with the assurance that he in turn could
sell or mortgage the property at its fair value. And in
that case the Court determined that title was defective be-
cause the boundaries of the parcel to be conveyed might have
been overlapped by prior, somewhat ambiguous conveyances, or
might have been encroached upon by a sewer easement. Even
the encroachment of the sewer easement was enough to justify
a Court finding title unmarketable. If you look at these
various eiements, though, to the definition of marketable
title, one which is free from liens and encumbrances,
clearly a restrictive covenant under the law is an encum-
brance. One which will not expose the purchaser to the haz-
ards of litigation or embarrass him in the peaceable enjoy-
ment of the land, clearly whether Dr. Moses is right or
wrong in his interpretation of this particular cdvenant, his
letter and some of the meetings he had with Steve McLean in
the fall of 2000 when efforts were being made to put this
deal back together again, indicate clearly that closing on
this property could have exposed Mrs. Haisfield to the risk
of litigation. He did say he wasn't sure he'd have sued.
He'd have wanted to have known all the specifics and had a
better sense of exactly how it was going to impact his prop-
erty. But when they were talking about putting that second
entryway in to service the option property shbuld they close:

on that, he decided that that separate roadway through that
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old existing roadbed that we crossed when we were out there
today, he believed would violate one or both of the cove-
nants. I believe that was his testimony in his deposition.
If Mrs. Haisfield had closed, she could have been buying a
lawsuit. Clearly it would have embarrassed her in the
peaceable enjoyment of the property.

THE COURT: Let me ask you this. Do you say that
this view easement as some people have called it, is an
encumbrance against the property?

MR. WRIGHT: Yes.

THE COURT: Okay. Do you agree that the contract
recognizes that there are encumbrances that may exist
against this property?

MR. WRIGHT: Yes. Encumbrances of record which do
not adversely impact its use for residential purposes or
render title unmarketable.

THE COURT: So the fact that there are encum-
brances recognized by the contract that don't adversely and
materially affect the residential use doesn't make this un-
marketable, right?

MR. WRIGHT: No,

THE COURT: I mean, sO clearly you've got a mar-
ketable title with encumbrances against it.

MR. WRIGHT: Right. But now that ybu've got this

kind of restriction which may completely interfere with some
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of the improvements she ultimately wants to make to the
property, then you've got a defect in that title which we
believe under the terms of the contract justify her in mak-
ing a decision not to close on the deal until those defects
are cured. '

THE COURT: I mean if there were a right-of-way
across the property--

MR. WRIGHT: Yeah, if Virginia Power had the
right-of-way across the propefty, I ﬁhink that's the encum-
brance that the contract permits.

THE COURT: Permit--you're saying that wouldn't
adversely affect her use of the property, adversely and ma-
terially affect her residential use of the property?

MR. WRIGHT: Probably not.

THE COURT: Probably not.

MR. WRIGHT: We didn't take objection to any of
those easements when we got the title binder.

THE COURT: So I'm trying to fit these facts into
this--into this definition in the Medbeth case. I mean
where do you say the facts fit that say this--these restric-
tions render it, the title unmarketable?

MR. WRIGHT: These restrictions allow someone to
have a veto power over certain things that Mrs. Haisfield
might have been planning to do to her property. It gives

another property owner the right to second guess her deci-
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sion or even say no, you can't put that there.

THE COURT: Okay. But if I go out and look at the
view and I look at this--this timber easement, and, you
know, so you factually determine.is there some commercial
timber in there that could be logged that's going to affect
her ability to use the property. I mean what if I say well,
there really isn't any commercial timber so there's not any
adverse and material effect there and so I make the same
analysis about the view easement. Don't I have to find that
residential use would be where it would be in view of Oak-
mont, that she doesn't have any other residential use? 1I
mean doesn't she have residential use of this property on
90% of the 98 acres?

MR. WRIGHT: She may have. It was just impossible
in a one-day period of time before closing for her to have
sufficient information available to make that determination.
She concluded that she was getting less than she bargained
for, and that entitled her to say that there was a defect in
the marketability of title that allowed her not to go for-
ward with closing. And I think that under the Medbeth-Weed
definition, a couple of those definitional elements f£it the
facts of this case.

THE COURT: So which definitions are you pointing
to under Medbeth that you say fits this case?

MR. WRIGHT: One is the one I just discussed, one
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which will not expose the purchaser to the hazard of litiga-
tion or embarrass him in the peaceable enjoyment of the
land. .

THE COURT: So she would have to say, I need to
build a residential building of some sort in the view of
Oakmont in order to invite the lawsuit, right?

MR. WRIGHT: Dr. Moses took the position that put-
ting that second access in to the back of the property vio-
lates the covenant.

THE COURT: Yeah, but I mean, as a matter of a
law, do you'agree with that?

MR. WRIGHT: Oh, I'm not sure I agree with it.

THE COURT: Well, I mean, aren't we talking about
legitimate lawsuits, not frivolous, baseless lawsuits. I
mean, just because he said he might sue, I meah, he's got to
have a legal basis to do it, doesn't he?

MR. WRIGHT: Well, but should she be put in the
position of having to defend even a frivolous lawsuit be-
cause these covenants are there and they just end up putting
her in that box if she hadn't known anything about them?

THE COURT: But the covenants don't say you can't
put a road in there.

MR. WRIGHT: No, they don't.

THE COURT: Okay.

MR. WRIGHT: But if you have an adjacent property
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owner who has the right to enforce the covenants who takes
the position that they do, you can be defending frivolous
litigation.

THE COURT: Okay. All right. So any others in
the Medbeth definition that you say the facts of this case
meet?

MR. WRIGHT: One dependent for its validity upon
no doubtful questions of law or fact. I mean, I think there
were some questions of law and fact about what bundle of
rights she was getting if she went ahead with closing on
this particﬁlar piece of property. The other--the othér
case that I found that had interesting facts, it just had
nine easements across it which made the property more diffi-
cult to develop in a manner the purchaser intended, and the
Eastern District of Virginia said that was a problem with
marketable title, Sterling against Blackwelder, 302 F.Supp
1125. It doesn't seem to be a whole lot greater problem
than we have with this property and that Court said no,
you've got a defect in title.

THE COURT: So would you agree that the Court has
to judge this case based on the facts and the intended use
of Ms. Haisfield as opposed to well, in the future she may
want to divide it up into 2-acre lots and put residential
homes that might be in the view of Oakmont? I mean, Black- -

welder seemed to address--there were nine easements and it
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didn't match the intended use of the purchaser in that case
so therefore they said not marketable.

MR. WRIGHT: Right.

THE COURT: But here are the facts personal to
Mrs. Haisfield 'as to what she wants to use it or can she
just make the argument that look, it affects her ability to
subdivide the property into 2-acre parcels or she can do

that under the zoning laws and--and sell the property and

i develop the property in that manner. Do these restrictions

then materially and adversely affect her or make the title
unmarketable?

MR. WRIGHT: I would take both positions.

THE COURT: You got a case that supports that?

MR. WRIGHT: No, but I'm going to reserve the
right to submit something in the next few days.

THE COURT: I understand. I understand. Okay.

MR. WRIGHT: I can try to find a case.

THE COURT: ©Oh, I understand and I would like to
see it if you can find it. Go ahead.

MR. WRIGHT: Your Honor, there was some testimony
that suggested that this deal was about to fall apart in the
weeks before the scheduled closing date, but you also heard
from Mrs. Haisfield and from Steve McLean that there was
never any decision to try to avoid closing on the deal, and -

I would submit that most of that evidence, while well inten-
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tioned, is really a red herring here. I would--I'm going to
close there but request, like I said, request leave to sub-
mit something to supplement in writing in the next few days.

THE COURT: So, Mr. Berry, if Mrs. Haisfield
wanted to put a house up on the hill behind this timber
easement that was.in view of Oakmont, why wouldn't that af-
fect her ability to use this for residential purposes?

MR. BERRY: Judge, number one, becaﬁse there is
already a residence on the property that had been seen and
included in the contract provisions when she--before she
signed it. In other words, we have to put this in an objec-
tive context too. She went and signed a contract to buy
residential property that had an existing residence on it.
The distinction here is, and it's borne out pretty well by
the language in these two different contracts. What the
Court is suggesting there is that she could use it for her
intended purposes, and I would submit that's not what she
contracted to do. It basically says that the covenant mate-
rially and adversely affects it for residential purposes.

So the first standard is to sort of look at it objectively
and say well, there's already a residence there and there
are plenty of other places on the property that you could
build. If you make it subjective, Judge, and to further try
to address your question, there is absolutely no evidence

that she had any plan to do that. So in other words, what
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you--what can happen with this, and it's why title can't be
a subjective question, is that somebody can engineer a prob-
lem and then it's difficult for Courts to figure it out.
There has to be some certainty in all of this, and real es-
tate transactions are generally considered to be the area in
the law where you look for ;hat most prevalently, and here
not only did Mrs. Haisfield not contemplate doing what the
Court suggested, she--the contract that she signed doesn't
provide that she really is in a position to be able to do
that, I would submit. Otherwise, every time someone went
and bought a piece of property that there was any kind of
restrictive covenant, and there are restrictive covenants
everywhere, then you could engineer a problem. And title
again, the thing that struck me in listening to Mr. Wright
and it does go hand-in-hand in some degree with the Court's
question, is the title can't become a subjective question.
We're not dealing here with intent and purpose by the--by
the buyer. 1It's got to be some objective standard and--
otherwise title is whatever the buyer says it is.

I will submit the Court--the Court hit the nail on
the head in one of the questions, earlier questions that you
posed to Mr. Wright and that is, doesn't this contract al-
ready contemplate that restrictive covenants are not the
type of blight on title or encumbrance on title. Everybody

knows they might be an encumbrance. But the contract says
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by definition they're not a problem unless one of these two
conditions is met. Judge, if we go back and look at this,
you go back to the Gordon--to the--to the Moses and Lape
contract. You have a deed prepared and signed where Mr.
Lape was represented by competent counsel. The buyer is
represented by counsel. There are two real estate firms in-
volved, the covenants are pegotiated, and what the Court
would be holding, I would submit, at least under part of Mr.
Wright's argument, because he focuses most strongly on this
business of the title not being marketable, the Court would,
in effect, be holding that back in 1994 when that transac-
tion was completed, that that deed and the language in it
created a defect in the title to the degree that this prop-
erty is rendered unmarketable, not affecting marketability.
That's not an issue. I would submit that you probably would
find it in the case law and you certainly would find it in
testimony, anybody would say any kind of covenant might af-
fect value. There are probably people that would prefer it
not to have a Rappahannock Electric or VEPCo easement on
their property even if it's 200 acres. So it might affect
value, but that doesn't mean it renders title unmarkétéble,
and what Mr. Wright says that Mrs. Haisfield contracted for,
in effect, is perfect title, or whatever she wanted, other-
wise then it's unmarketable, and there again'we're back to

this subjective standard. One thing that is not in any
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doubt in this case, and that is that the existing residence
under all of the evidence cannot be seen from Oakmont at any
time. Dr. Moses says it. The Lapes say it. Mr. Lape says

it. There's testimony from Carol Clarke that supports that

B

as well.

So then the next question is, what else is--what
else would adversely affect this for residential purposes.
In other words, what other facts are we talking about, and
the Court posed one by its question but there's no evidence
Mrs. Haisfield had any intent to put a house anywhere that
it could bee seen, and as Mr. Moses, or Dr. Moses said, this
hillside is steep. What this timber buffer--basically it
prevents you from seeing much of anything on the rest of
that property. On most of it, I think he used that termi-
nology.

Judge, one of the things that Mr. Wright does and
we do it as lawyers all the time, I do it, we all do it,
it's good argument to a point, and that is to say, if you
look at each one of these individual things that happened
prior to this closing, they can be explained. But if you
look at all of them, Judge, it starts--it's one of thése
things, if it walks like a duck and talks like--quacks like
a duck, it's probably a duck. We've got all sorts of things
happening, leading up to a very--this is an éxpensive prop-

erty. We've had a study here that's been long since com-
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pleted. We've got all these people working on the property.
We get into June and there's all sort of uncertainty flying
around and you might be able to explain each one of them,
Judge, but when you apply common sense and say well, the
bill of sale in early June and then you've got this conver-
sation with Ms. Clarke by Mr. McLean, and he says he called
them up with the authority of his principal, he said that in
his testimony. That phone call about--about--in June was--
he did that with the authority of hié principal. He wasn't
doing that without authority. Then you've got a telephone
call that Mr. Cochran makes to Mr. Reback. Maybe that's ex-
plained away because he didn't say he wouldn't close. Then
you've got Mr. Reback's letter, Judge, and I'm not--I wasn't
trying to embarrass him on the stand but this is--this is a
fact in the case. He's writing a letter two days before
closing suggesting there isn't going to be a closing.

Hasn't told the other side that. Sends it off with some
documents and says, we've got to wait and see how Steve's
negotiations come out. And yet Mrs. Haisfield said, well,
there was nothing left to negotiate. Everything was done,
we were doing to close. We thought we were going to C1oée
until we got this thing on the 29, All of that together,
Judge, I would suggest just belies what she says and Gordon
is the answer. The Gordon contract is the answer.

Now, even given Mr. Wright those arguments and
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saying that well, these individual things can be explained
and Mrs. Haisfield didn't know whether she could use it for
residential purposes or any of this other stuff, then why in
November is there an effort to close on the same contract
and there's no’'curing, there's no remedy, there's no ques-
tion asked. The only thing that's different is now we think
the Gordon contract is going to closing, whether it was an
option or a contract or whatever, and therefore we're going
on with the Lape contract, and then all of é sudden the Lape
contract doesn't close again. Not a word is said about the
covenant. |

THE COURT: Is your position that the November 13
closing had a reduced price for the option or not of a hun-
dred thousand dollars ($100,000)?

MR. BERRY: No, sir. The testimony--

THE COURT: So you're saying November 13 was the
contract as originally agreed upon?

MR. BERRY: Yes, sir. That was the testimony from
Mr. Winn and from Mr. Lape, and I would submit that's the
evidence before the Court, that there was no other agree-
ment. And what Mr. Winn testified that basically was -said
was, we're not signing anything. He said Mr. McLean gave
him another document that was essentially the same as the
other contract, he said. We're not signing anything. We

will show up with the money--with the deed, you show up with
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the money and there will be a closing. That's the gist of
what I heard Mr. Winn testify to.

THE COURT: So there's no modification of the op-
tion contract other than--

MR. BERRY: No, sir.

THE COURT: --hundred thousand dollars ($100,000)
less. Okay.

MR. BERRY: There was discussion about that but
his client rejected it and Mr. winn said that and Mr. Lape
said that, and that's uncontroverted, I believe. We thought
we were going to close, then it didn't happen again. Mrs.
Haisfield said, you know, Gordon wouldn't close. And maybe
all of this would have been cured, Judge, if there had been
a contingency in the Lape contract like when you see a cross
default clause in deeds of trust, you know, we see that kind
of thing wherxre you're tying everything together. But that
didn't happen and the bottom line--

THE COURT: What's your position on this commer-
cial timber easement as far as a defect that Mrs. Haisfield
has claimed materially and adversely affects the--

MR. BERRY: Judge, there are two points on that.

THE COURT: --use or is unmarketable?

MR. BERRY: Yes, sir. Two points on that. One is
the--I think the Court pointed out one point and that is the

letters from Mr. Slayton, if I recall correctly, do not
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identify that--the letters do not identify that as a title,
quote, unquote, title defect. I think that was the way he
phrased the letter. And there is law. CJS gives a sort of
summary of it, I think, but it's found pretty much every-
where. I'm sure there are Virginia cases on this point.
There are certainly cases from other states, that when you
make specific objections to title, you can't then go back
and bring new ones in. In other words, the reason for that
is, if you make an objection and the contract gives somebody
a right to cure, then you've got to tell them what's wrong,
and there's a Virginia case, and I don't have the cite in
front of me, I can furhish it to the Court, I thought I had
it here but--that basically says you can't be silent about
what the defect is. You can't say hey, there's a defect and
then not tell the seller what it is.

THE COURT: So do I have any evidence that the
seller was told about this commercial timbering--

MR. BERRY: I don't believe there's any before the
Court that they were told. 1It's in the pleading that Mr.
Slayton filed, Judge, but I don't believe it's in evidence
before the Court.

THE COURT: And your position is they have to be
told so they have an opportunity to cure it?

MR. BERRY: That's right. But as I said a moment

ago, that's--and I think that's the law. I said a moment

LANE'S COURT REPORTERS, INC.
609 E. HIGH STREET
CHARI OTTESVII | F VIRGINIA 27409

-260-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

246

ago, though, Judge, and I really think this is sort of why
that question goes into thin air maybe, and that is because
it never came up again. In other words, if we didn't have
all this stuff happening in November, there's a demand to
cure. I mean that's--it's not just well, you know, things
go back into place and we'll close. This is a pattern where
you've got a demand to cure, people taking the position it's
not a defect and the people that are demanding the cure then
agree to close on the same contract with no cure. So--so
either they've waived any claim to defect or they don't be-
lieve there's a defect'to begin or it's a pretext. There's
no other explanation for why you would then go to closing.
And that's why I say, Judge, I'm not sure it really matters
at this point whether they told the Lapes about it or not
because certainly when they--or they told the Lapes' repre-
sentatives about it because when they went to close later,
it never came up.

If I could have one second to review my notes, I
think I'm just about done. I want to see if there's any-
thing else that Mr. Wright said that I wanted... Just fi-
nally, Judge, and this goes back to the marketability ques-
tion. Mr. Wright said there's a defect in the marketability

and I'm not--I'm not sure that--and he's arguing that under

Medbeth case, Judge, and I would submit the cbntract in this

case defines that away because it says a restrictive cove-
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covenant is not the type of encumbrance that--it's lumped in
with utility easements if the Court looks at the language in
the contract, and it's qualified then by these two things,
and that can't be the type of defect in title that renders
title unmarketable. Otherwise, title becomes a subjective
matter and I would submit that can't be permitted to happen.
The buyers are then in a position of being able to tell us
what the title is. You would have thought, Judge, if some-
one really was concerned about whether or not something
would be seen or there was a problem with residential use,
yet they reélly wanted to close, that was the real issue,
they needed to figure this out, wouldn't you have gone out
to Oakmont, particularly if you were invited and said hey,
can I come up there and look around and see what's really
going on? I mean, let me look at the property, let me go
and walk, let me come over there to the house, let me do
some of the same things we did on view. Dr. Moses said he
gave that invitation. It was never taken up on and that
suggests, Judge, that it really wasn't the issue because
otherwise, why in the world wouldn't you have done that, and
I would submit to the Court that it would be the most dra-
matic kind of position and that's really the position--Mr.
Wright wants to stay clear of it a little bit, that's why he
argues the Medbeth case. He can't bring himéelf to use the -

term unmarketable title, but that's really what the Court

LANE'S COURT REPORTERS, INC,
609 E. HIGH STREET

AUADI ATTEM | I \ADMAINMIA 900D

-262-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

248

would have to find this is in order to say that my client is
not entitled to the escrow because that's what the contract
says and that is the most extreme sort of determination,
Judge, and it's one that the parties really haven't put on
the property themselves and I would ask the Court to reject
that position and to give Mr. and Mrs. Lape the relief they
seek. Thank you.

THE COURT: Thank you. So how many days do want
to submit authority, ten days, two weeks? You-all choose.'

MR. WRIGHT: I'll try to do it in ten days but if
you would pérmit me up to two weeks, that would be great.
I've got to be in D.C. some next week and it's a holiday
week so realistically it will be the following week.

THE COURT: 1Is that all right with you, Mr. Berry,
two weeks?

MR. BERRY: The sooner the better, Judge, but I
can't say that's unreasonable.

THE COURT: Okay. So are each of you going to re-
serve the right to submit something in writing within two
weeks and then there's going to be no reply?

MR. BERRY: I would prefer it that way, Judge.

THE COURT: Just the one presentation opportunity
here?

MR. WRIGHT: I think that's fine.

THE COURT: Okay. % % %
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Chaptar 23 (J19.2-387 o 9oq.) of Titls 19.2, whether tho owner procoods under sehdivision 1 o 2 af suhecction A af §33-519, Such
mmmumwmymumwuunm«mmwwm
Bxchangn, 2 504-674-3000 or www.siatn.va.s/vepvep el -

Thy purchaser(s) mmmmdﬂammmmwmm mwwa
their rights and chligetors wnder tho mwrmnmm

45:&090
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JOSEPH W. RICHKMOND, JR.

WENDALL I. WINN. JR.
MATTHEW B. XURRBAY O
THOMAS O. NOLAN
CHRISTINE THOMSON
JOSEPH M. COCHRAN
MARK J. NELSON
PATRICIA P. SHIELDS

RiceMOND AND FISHBURNE, L.L.P
ATTORNEYS AT LAW :
QUEEN CEARLOTTE SQUARE
214 ZAST HIGH STREET
P O. BOX 850
CHARLOTYIESVILLE, VIRGQINIA 22002-0559

(804) B77-8390
FAX (804) 206-0861
www. richfish.com

L

JOSEPH W. RICHNOND

JUNIUS R. FISHBURNE

{1916-1504)

{1015-1661)

KATRBERINE T. MUTH
SEFFREY R. ADAMS

June 28, 2000

0 ALSO ADXITTED IX DC
.

3 HAuD
FEA-FACSIMIEET—293=50T7

3 PLAINTIFF'S

i EXHIBIT -
Forbes R. Reback, Esq. o . ‘ Q£
Reback & Slayton g_NO. 2 G-L‘Hlﬂ

Post Office Box 20
Charlottesville, Virginia 22902

Re: Sale by Ken & Barbara Lape to Laurel Ridge, L.L.C.
Closing Date: dJune 30, 2000

Dear Forbes:

I met with Ken and Barbara Lape this afternoon. They have
signed the Deed of Bargain and Sale and other closing documents,
and we will be ready to close this Friday, June 30. The Lapes have
removed all of their furniture and furnishings from the house, and
they are anxious to close as scheduled on June 30, as set forth in
the Contract.

As I mentioned on the telephone this afternoon, there is some
farm equipment that the Lapes have offered to sell to your clients.
A list of the farm equipment with the selling price is enclosed
with this fax. The total is $23,270. Your clients have previously
indicated that they would like to buy this farm equipment. I would
appreciate it if you would check with your clients and confirm that
this is the case so that we can either add this amount to the
purchase price at closing or handle this by a separate check
outside of closing. |

I would appreciate it if you would talk to your clients and
let me know if, in fact, they still intend to purchase the farm

equipment. ’
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Forbes R. Reback, Esagq.
June 28, 2000
Page 2

I look forward to hearing from you.

Sincerely,

{ Jovda tf

Wendall L. Winn, Jr.

WLW/1lg
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REBACK & SLAYTON

Attomeys and Counsellors at Law

Forbes R. Reback 700 East High Stzeet
Marshall M. Slayton Post Office Box 20
Chaslottesville, VA 22902
A. Ward Sims Telephone (804) 979-7900
Of Coumel Facsimile (804) 293-5017
June 29, 2000

PLAINTIFF'S
EXHIBIT

NO. 3 . ‘)3!-3

VIA FACSIMILE AND MAIL
Wendall L. Winn, Jr., Esq.
Richmond and Fishburne, LLP
214 East High Street
Charlottesville, VA 22902-5177

3
g
£

Re: Haisfield Purchase of 98.78 Acres from Lape

Dear Wendall:

The purchaser’s examination of title to the above-referenced property has revealed
restrictive covenants which materially and adversely affect the use of the property for residential
purposes and/or render the title unmarketable (“Title Defect™). The Title Defect is in the nature
of a building restriction which states: *“The Grantors covenant for themselves, their successors
and assigns, that for a period of thirty (30) years from the date of this deed, no building shall be
built on the current Albemarie County Tax Map Parcel 111-5A (a portion of the 98.81 residue
parcel of Grantors as depicted on the Plat) which may be visible from the main residence
{Oakmont) located on the property conveyed by this deed.” I have attached a copy of the deed

for your review,
The purchaser was unaware of the Title Defect until today.

At this time, the purchaser is unaware of whether or not the Title Defect can be remedied
by legal action or otherwise within a reasonable time. If so, Seller is obligated, at its expense, to
promptly take such action as is necessary to cure such Title Defect. If the Title Defect is not
cured within sixty (60) days after the date of this notice, the purchaser will make an election to
either: (1) terminate this contract, in which event the deposit shall be returned to the purchaser,
and purchaser and seller shall have no further obligations hereunder; or (2) waive the Title Defect
and proceed to settlement with no adjustment to the purchase price.

Since

cc: Audrey Lea Haisfield (w/encl.)(via facsimile and mail)
Edward H. Bain, Jr., Esq. (w/encl.via facsimile and mail)
C. Lamar Garren, Esq. (w/encl.)(via facsimile and mail)
Mr. Stephen T. McLean (w/encl.)via facsimile and mail)
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REBACK & SLAYTON

Attorneys and Counsellors at Law

Forbes R. Reback 700 East High Street
Marshall M. Slayten PLAINTIFF'S Post Office Box 20
Charlottesville, VA 22902

A, Ward Sims Telephone (804) 979-7900

Of Counsel Facsimile (804) 293-5017

June 30, 2000

VIA FACSIMILE AND MAIL

Wendall L. Winn, Jr., Esq. ]

Richmond and Fishburne, LLP

214 East High Street

Charlottesville, VA 22902-5177

Re:  Amendment to June 29, 2000 Letter (Haisfield Purchase of 98.78
Acres from Lape)

Dear Wendall:

The purchaser’s examination of title to the above-referenced property has revealed
restrictive covenants which materially and adversely affect the use of the property for residential
purposes and/or render the title unmarketable (“Title Defect”). The Title Defect is in the nature
of a building restriction which states: “The Grantors covenant for themselves, their successors
and assigns, that for a period of thirty (30) years from the date of this deed, no building shall be
built on the current Albemarle County Tax Map Parcel 111-5A (a portion of the 98.81 residue
parcel of Grantors as depicted on the Plat) which may be visible from the main residence
(Oakmont) located on the property conveyed by this deed.” I have attached a copy of the deed
for your review,

The purchaser was unaware of the Title Defect until today.

At this time, the purchaser is unaware of whether or not the Title Defect can be remedied
by legal action or otherwise within a reasonable time. If so, Seller is obligated, at its expense, to
promptly take such action as is necessary to cure such Title Defect. If the Title Defect is not
cured within sixty (60) days after the date of this notice, the purchaser will make an election to
either: (1) terminate this contract, in which event the deposit shall be returned to the purchaser,
and purchaser and seller shall have no further obligations hereunder; or (2) waive the Title Defect
and proceed to settlement with no adjustment to the purchase price.

Pending receipt of the Seller’s advise as to whether or not the Seller is going to
commence its efforts to cure the Title Defect, the settlement date described in Paragraph 8 of the
contract is extended as necessary to enable Seller to cure the Title Defect, but not for more than

sixty (60) days.
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If the Title Defect is not resolved as required, please consider the contract terminated and
return the deposit to Audrey Lea Haisfield.

Sincerel

cc: t/.ﬁdrey Lea Haisfield (w/encl.)(via facsimile and mail)
:fEédw d H. Bain, Jr., Esq. (w/encl.)(via facsimile and mail)
‘/ﬁgmar Garren, Esq. (w/encl.)(via facsimile and mail)
r. Stephen T. McLean (w/encl.)(via facsimile and mail)

L
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i . RICHMOND AND FISHBURNE, L.L.P i

. ATTORXEYS AT LAW
JOSEPH W. RICHMOND, JR. QUEEN CHARLOTTE SQUARE JOSZPH W. RICHMOND
wzxmz.x.w ; Y::: IR, . ‘ 214 EAST HIGH STREET (1918-1988)
MATTH RAY O )
THOMAS O. NOLAN P. 0. BOX 559 JUNTUS R. FISEBURNE
CHRISTINE THOMSON CHARLOTTESVILLE, VIRGINIA 22002-03S0 (19151001}
JOSEPH M. COCHRAN —
MARK J. NELSON (804) ©77-8300
PATRICIA P. SHIELDS FAX (804) 206-95861
KATHERINE T. MUTH www.richfish.com

3 PLAINTIFF'S

i a_g EXHIBIT a0
iNo. B 5"

JEFTFREY R. ADAMS

June 30, 2000

ot

@ ALSO ADNITTZD N¥ DC

VIA FACSIMILE: 293-5017
AND FIRST-CLASS MAIL

Marshall M. Slayton, Esgqg.
Reback & Slayton

Post Office Box 20
Charlottesville, Virginia 22902

Re: Haisfield Puxchase of 98.78 Acres from Lape
Dear Marshall:
I am writing to respond to your letter of June 29, 2000.

The restrictive covenants contained in the Deed from Mr. and
Mrs. Lape to Mr. and Mrs. Moses (Deed Book 1401, page 449) do not
materially and adversely affect the use of the property for
residential purposes or render the title unmarketable. There is an
existing residence on the Lape property, which means that the Lape
property is available immediately for occupation by the Haisfields
for residential purposes. Furthermore, as a practical matter,
there is an existing buffer of trees along the property line
between the Lape tract and the Moses tract which would permit the
Haisfields to construct a building on the Lape property which would
not be visible from the main residence on the Moses tract. In
addition, the topography of the land between the Moses tract and
the Lape tract is hilly and rolling, which would obscure the view
from the Moses tract looking to the north and west to the Lape
tract.

The restrictive covenant referred to in your letter is not a

title defect. Title to the property is marketable and insurable
and meets the requirements of the Contract of Purchase.
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RicaMOND AND FISEBURNE, L.L.P

The Contract gave your clients a study period of 21 business
days, which was ample opportunity for them to have reviewed the
restrictive covenants and file an objection. The study period
expired long ago without any mention of a concern about the
restrictive covenants. '

Mr. and Mrs. Lape have vacated the property and are in a
position to close today. We hereby tender a copy of the Deed,
Mechanic’s Lien Affidavit and Closing Statement which have been
signed by Mr. and Mrs. Lape, and we call on your clients to close
no later than 5:00 p.m. on Friday, July 7. If they do not close by
that date, we will consider them to be in breach of contract, and
they will forfeit the §50,000 earnest money deposit. In this
event, the Lapes intend to put the property back on the market in
an effort to find another purchaser. We ask that your clients
honor their obligation under the Cgqantract and authorize you to
proceed to closing today. I look forward to hearing from you.

Sincerely,

(Jondatd Q/m‘

Wendall L. Winn, Jr.

WLW/1lg

Enclosures

cc: Mr. & Mrs. Kenneth Lape
Carol Clarke (via fax)

Stephen T. McLean (via fax)
lapeltrislaytoa.wpd
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JOSEPH W. RICHMOND, JR.

SENDALL L. WINN. JR.
MATTHEW B. MURRAY S
THOMAS Q. NOLAN
CHRISTINE THOMSON
JOSEPH M. COCHRAN
MARK J NELSON
PATRICIA F. SHIELDS
KATHERINE T. MUTH
JEFFREY R. ADAMS

0 ALSO ADMITTED I¥ DC

RicuaMOND AND FISHBURNE, LL.P
ATTORNEYS AT LAW
QUEEN CHARLOTTE SQUARE
214 EAST HIGH STREET
P2 0. BOX 5339
CHARLOTTESVILLE, VIRGINIA 22502.-0359
(804) ©77-8300

FAX (B80O4) 206-5861
www.richlish.com

June 23, 2000

JOSEPH W. RICHMOND
(1918-1008)

JUNIUS R. FISHBURNEZ
(191310011

BY FACSIMILE
293- 5017

Forbes R. Reback, Esquire
Reback & Slayton

P. 0. Box 20

Charlottesville, Virginia 22902

2 PLAINTIFF'S
i EXHIBIT
g!?1ﬂ*“

b

Re: Lape/Haisfield

Dear Forbes:

Following up on our conversation yesterday, I enclose a
proposed deed and closing statement for the above-referenced
matter. Please keep me informed as to the status of closing. My

clients are understandably very concerned about the transaction
given the information you have provided.

We will be prepared to close on the 30% as required by the
contract.

Sincgrely,

Jogeph M. Cochran

JMC/jlh
00-lape.haisfield.reback.ltr

cc: Mr. and Mrs. Kenneth R. Lape
Mrs. Carol Clarke, Montague Miller & Co. (by fax)
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{ 81706801 4} 007154
Ii’npwvdby: Pyre & Hodous
g THIS DEED is made as of May 20, 1998, by and between KENNETH R. LAPE sad
-
'7 BARBARA G. LAPE, hushand and wife, as Grantors; sud KENNETH R. LAPE, TRUSTEE OF
THE KENNETH R. LAPE LIVING TRUST, whoee address is 2992 Plank Road, North Garden, VA
' 22959, and BARBARA GSAND LAPE, TRUSTEE OF THE BARBARA GSAND LAPE LIVING . .
: TRUST, whose address is 2992 Plank Road, North Garden, VA 22959, ("Trustoes”) under the
provisions of their respective trust agreements dated Jacuary 23, 1997 (the "Trust Agreements”), a8
Grantees. ﬁf
WITNESSETH:
THAT for and in consideration of the premiscs, Kenneth R. Lape and Burtirs G. Lape, { '
husband 154 wife, do herchy grast end convey, with Special Waracty, unto Kemeth R. Lage, 2
Trustos of tho Kenneth R. Lepe Livig Trust, under umamwwm .
‘ &= bl
lnnayZS1997lnumtwdu!ﬁﬁypacau(ﬁvﬁamumutandumbEhrhna(huﬂlapg1ﬁnﬂaa igj.|
x h'
ofﬂnBuhnGmdupequnggmdcﬂnpmoﬁbmqu :‘.; :
23, 1997, the remaining undividod fiRy percent {50%) interust, as tenants in common, in and to the
following described property located in the County of Albemarle, Virginia (the "Property™);
Al that cestain tract oc parcel of land and all appurtensnces, easements and i
uqxununusﬁunnuo1nnﬁdn|ctbdunh'.hlAlnnndo(huuy Virginls, =
.~, located on the Hardware River, in the Scottsvills Magisterial Diatrict contaising - B
ﬁsnmmahu.ndmmmuMAuﬁl S
.- showing survey propared for Kenooth R. and Berbera G. Lane by Landmark =
" Surveyors, Inc. dated Apell 12, 1983, recorded i the Clerk's Office of the Circult ;-
. (klr!ofAlnnldoCmey‘denhlnlkndﬂhok7513~|llﬂﬂ together with a kT
nubeuilhndﬂwcﬁmnyEIINIdzoﬂllhrwﬂﬂununh‘ﬁhun&ﬂloknﬂl112 SN
to the sforosald property, including all necessary easamunts for construction, deainags, B
cuts, fils snd ambenkments necessery 10 construct, support and maeintain said 20 ot P
wide road bed, said right-of-way being moro perticulsly described in a deed fom f¢ '
! k.
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K'706P°0'h5 ‘ ’ rd. .

Carolyn B. Randolph and others to Shirley Vance Wilkina, Jr. dated March 16, 1977
and recorded in seid Clerk's Office in Deed Book 617, pags 577; boing in all respects
the same propesty conveyed to Kenneth R. Lape and Barbsra G. Lape, busbend and

~  wife, by Deed of Shirley Vance Wilking, Jr. and Edith B, Walking, his wife, dated April
14, 1983 and recorded in said Clerk's Office in Deed Book 761, page 199.

PARCEL TWO:
Al that certain tract or parcel of lund with all improvenwnts thereoa and all
sppatonances thereunto belonging, situsted in the Scottaville Magiuterial District of
Albemarie Courty, Virginla, contsining 147.326 acres, moce or loss, a3 shown and
more perticulsrly described ca plat of A. R. Sweet and Associstns, Engineers #d
,' Surveyors, dated May, 1958, which plat is recorded in the Cleck’s Ofice of the Circuit
%? 60{ Court of Albemarle County in Deed Book 354, pago 473, LESS AND EXCEPT
. HOWEVER, 48.725 acres, more of less, conveyed to Hamilton Moses, Il by Deed
of Kenneth R. Lape and Barbera G. Lape, dated May 3, 1954 and recorded in seid
Clerk’s Office in Deed Book 1401, page 449, being all of the residue, sfter said off-
conveyance, of the property conveyed to Keoneth R. Lape and Barbeara G. Lape,
husband and wife, by Deed of Carolyn B. Randolph and Lamed D, Randolph, ber
busband, dated August 22, 1979, and recorded in said Clerk’s Office in Deed Book
678, page 662.
No pasty dealing with either of the Trustees in relation to the Property and their respoctive
. inerests in such Property in any manner whatsoever shallbe obiiged (s) to 360 1o the agplication of
o uypuduumy.wlummybumwdamwvmadmmm,@;nh
" the terms of the trusts have been complied with, (c) 1o inquire into the authority, nocessity or
expedicncy of sy 80t of the Trustees or (d) be privileged to inquire into gay of the terms of the Trust
of the Trustoes in relation to the Property and their respective interests in such Proposty shall bs
mmmm«mmmmmmw«mwmu
utbomafﬂndehvuymftheanwhmmmdM(b)Nm
hmmwmmdhmdww&hthammndmduedndofh
mmwdubhﬁsmmmw.(c)uhmmw

uly suthorized and empowered o execute and deiver every wich Instrument, and (d) i a conveyance

el e

. . et ., ’e YU g .
RN SELL R S D L R I PR N TR S R Ry KX
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hubemnudeto:mmorwmmn.thuamhmwmotm}nwbm :

m&ywmmwmmmhummﬂmmmmm
of its, his or their predecessor in trust. '.

This Deod is govemed by and is to be read and construed with reference to Section 55-17.1
* of the Code of Virgisia, 1950, as amended, and In force.

mmmmhebyundcumwmwdan mmmmmud )

-’-‘ -v-n

coukmcommedmddymﬂeddeedx mwmmmm
mmmm&méwhmmwmmmmmmmm
mm«mnmmmm

This deed is exempt from recordation tax pursuts to Sections 58.1-811A.12, and $11C, of
the Code of Virginia of 1950, as amended.

WITNESS the following signstures and sals:

R .-:?-:-,;
-
!

‘ BARBARA G.LAPE

STATEOF __ [/ n
crrvieounty oF Choudublioits. 1ovi:

mmmmwmum au"d;yof 77,
l998bmeethR.pro. . 2

l"\

. .
s ey
%

Myecnmmnexpuu ”l 3"/490 Yo

.
S e e e T e ttcs il A S skt ateei aadea S5 AR A Ak et S 7y
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1706760 |47

STATE OF [r4i
-
crrvicounty oF_ Attty

The foregoing instrument was
l”swwc.hpo.

Ay eowad

‘i

Notary Public

My commission expires: ///go 2600
/ 4
e
. "‘..',:né ¢

VIRGINIA: IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF ALBEMARLE:
THIS DEED WAS PRESENTED, AND WITH CERTIFICATE ANNEXED, IS ADMTTTED

TO RECORD ON __ 7”&;/3/ 1028 /7 ococx An. \

STATE TAX s (o9
LOCAL TAX $ @13)
'lnm FEE $ 212)
-T.T". ""..’-' ’J-._““)
vsLr S 108 (145 "\, i
CLERK'S FEE s .00 oo St
mﬂr"ﬁ 1. S s .. v et :
$
s

N

.o SECT.SE1-903: -
STATE TAX

o (438) SHELBY J, MARSHALL,

LOCAL TAX — 220 : "

LOCAL TAX s (51 I BY:: N
: amx '

TOTAL s /7.00 . C




REBACK & SI.LAYTON

Artomeys and Counscllors ut Law

Faclies R Rehack 700 Eaar Figh Strees
Marshall M. Slagran lé;:gi:;&:; .2’:) _—
i Teephoae (804) 979 7904
A.t)\l'"‘:i‘mdrjl’m F:c?h‘nﬂe {804) 293-50:!7
June 28, 2000
V1A OVERNIGHT MAIL
i % PLAINTIFF'S -
Mr. & Mrs. Richard Haisfield H {XHIBIT .
826 Ballard Canyon Road ' 35-%
Solvang, CA 93463 § NO. |0

Dear Richard and Audrey:

Please have Audrey as Managmg Member sign the enclosed documents in BLACK INK, and
have her signature notarized also in BLACK INK, to-wit:

1. Counterpart of the Lape deed and option;

2. Original ‘I'ye River Ltd. Partnership Option to Purchasc, prcparcd by us this aﬁcmooh; and

3. Revised hanga;' lease (initial changes). 7

Talso enclose a letter from the Lape’s attorneys regarding the farm eqmpment sale. Ifit mccts
your expeclations, have Audrey dgdm as Managing Member of Laure]l Ridge LLC sign the attauhcd

equipment list and include the funds in your wire.

We will contact Lape's insurer about binding coverage.

/p ('/’_—__—._——— = v -— Tt v RS mseecacs et gy g otav—. ~_\ .
/ LCven if Stc¥e’s negotiations are successful I doubt everyone will be ready Lo close before ne‘ct

‘Thursday.

\u-.-.-.}“’_l,c“ase stay in touch with my parmer, Marshall Slayton, or my assistant, Br

Good Luck, '
. Fobecke 470/\ |
Forbes R Reback :

FRR/cph
Lnclosures

-286-




o

‘: ‘-l
A el
SR

&%M Rikadt  Hevg fit u&l.ﬁ*p l(’i& _

326 Bolimdy Copee &7 Mucthret

| Solverng . Ca 83445 J/ UJDM M
§95- (8% -92(0 \./ @UM%W

Far 63¢-01 | QO&M }

- W“S 401/ vc/(' SL(VG:A_,’ Jﬁ@@m

v £ w_&——___Lhm&r M, _Lha

he, L«m_.,_gqm Prihrimt Faee

MMM&«._M%W = Nwties

at

(pﬂa_rdm? 4 IQ 220 : L‘,j[/p—.& 7‘%)»«-—7 ko

[00 % &e

_&M;um-h;v 1 6L grmshS l”:yr
A e ﬁﬁ.p:;(“. {?ov.(/\ -'Fao

""”'-‘" VJ’-“ Dt 8 Shar taks Thoo gom e Windso,
Sbin iy P T ot LU sl © Breer Speasp Moot
d‘L" b pmsen

RPN Letimtn. ‘/[wrs: gur,'zu-,
=~ Jed 2

PLAINTIFF'S

A EXHIBIT

%";ZM\\ o

-

¥ 2 s f10 ’nv\. A|v61n+//w L‘“—:ﬁ-w

-287-



~-88¢-

h) Bos._\,"‘f-als'

CASPEN .: 70— Y- 001y
FM g1~ SUY- Oblb

potss ApNEIN0.

s b B e
o bt o b
,-o.n"m"M o bt




Tl VIRGI® "4 ASSCCIATION OF REALTORS | @
‘. CONTRACT FOr« PURCHASE OF UNIMPROVED PROPERTY
Lo . * \ ﬁ

(Thin is o gz sutind Cormn for wme i o sels of Land anly, This is & logally Wadtag ir ok e Sutare slamias \

L

This CONTRACT CF FURCHASE amde 25 of Auxil 20, 2000 » betwresn
2ve River Limlted Partoecshin (Righasd o, migtaan ge) . ee (th “Seilar®, whather ons or mar),

e Auliwe Tes Waigfield or Tanrel Ridoe tIc . (he “Pumchaser®, whother ons o more),

whosa addresses am shown below, provides tha Listing Beaker for the Pooperty, as dafined delow is

and the Selling Brekeris - miesn Prulsonsr Tna, Resltors a—

L REAL PROPERTY: Purchaser agecs (o buy and Seller agress to scil the land, and all improvements theteon locsted in the Couary

arClty of Adhemarle o Virginia, and described as (logal description)s

= william Gamdan snd fdelen gorden,
. and more commesly known as
2 PERSONAL PROPELTY INCLUDED: Th lewiog o o pecta pogary s e g sl
INCLUDED: Tha thilewing items of an
Nane L] Ses Addendum, . : :
3. PURCHASE FRICXE: The Purciaso Prics (the “Purchass Prics®) of the Propesty is 3200, 0c0.00 . °
This price shall be the cxact sles prica,
O Tis price shall b adjusted st sciemont to 2a cact Poctam i of Sw/a per(sq. £) (acm). The axact ares to be
determined by & survey o ba mada by 3 registered qurveyor and paid forby w73 . Athis
aption, Pazchaser ouy wiive said survey, Tha Purshaser shall pay ® the seiler 2t ssoment the Purchaso Prics incash or by cashiers o2
certifted check, subject @ the prozations berein and further scbjest 9 ans ar mors of the following fAnsncings, (check 25 apgliczhlc):
Qs (s) THIRD PARTY FIRST TRUST: As 2t forth n panagraph 5, this salo is subject to Puschaser (J obeaizing
or (J asuming (3 2 convendauat, [ ar thar (describo) € )
loan secured by a first deed of truse en ax the Propenty Inthe principal amountof $ ______________ bearing
Intevest [ 2t a fixed mata 0ot exceeding . %peryear, or (] st an adjustabla rxts with an initial mo
a0t excoeding 9% per year and 2 maximum rate daring the tomm of the lox a0t excoeding %
peryear, or ] st the provailing min of ixterest at tha tima of sstilement, amorteed overatermal .
years, and requiring not moss than a totad of Josa discocnt paints, excludivg a Joan erigimtion fes or
. sn sssumption fos potexcoodieg S . (If this Coniract provides for the anamption of 3 oast
() the Paics ackmowledgs that the Baltncs set fcth above s spproximate and thet the petocipel amount o be
) . asmmed will be the cutstznding principal balace on the date of serdement, and (1) Puschacer shall asims all
- obiigaticas af Seiler under snch loan.) ’ . .
Os___wa () TEIRD PARTY SECOND TRUST: As set fhth In psragzaph &, this salo Is also subjoct to Punchaser
obtaizing a loan secured by & scond deed of tust Hom ¢a the Property in the peincipal amount of
$ » beazing interest at & i aot cxceeding % peryear, repaid as follows:

and mquiring 00t mers than 4 totsl of losn discount peinte, excluding a loan arigization foo.

Os__wa () SELLER FINANCING: Scllor agrees that $ of the Porehass Prics shall b avidenced by &
_ oow madeby Pembeser in the pracioal zmowt of § besdoginteretstthoamel %

pee year, ropaid as fallowse e

. Ths nots shall be seowed by 8 defered purchass moncy LJ fime, L) s0cted or (speify priority)

) deed of trast lien on the Property. Ths deed of rust and nate shall provide,

among cther things, tt; f) the acta thall be due 2nd payabls in full if the Property, ot acy Interest therein, is
trnsferred, sold or conveyed exsept as provided in a (ot relcsss agreement; () Parchaser shall have the rght
ta prepay the nots st any. Uma snd fom tima to tima in whols or in part U] with & premium er pemalty of
% of the amount prepsid or (] withaut premium or pezatty; @) a bte payment chargs 2ot
exceeding five percent of the pryment may b assessed by Setler for zuy payment mars then soven (7) caleadar
days lxte; (Bv) the oats and deed of trust shall otherwiss be in form stisfactary 1o seller, and (v) cther terms:

1f this Contract provides for SELLER FINANCING, then (1) sach finzncing shall be contingent upea sview and
approval by Seiler of 3 cument credit repart oz each Purchaser and 3 current parsomal fSnancial statement
of each Purchager, which docuzaents et be-provided to Sellerwithin _________ business days fllowing
execation of this Contract bry all parties, Seller shall within business days after peceipt of Purcheser’s
financinf data give Purciaser 3 writtent loan commitment o this Contract shall terminata and Puschaser’s deposit
* shall bo refrdadt () Purchaser shail properdy meord the spplicable decd of trust, st Purchaser's sxpenss, &t
sattlernents and (1H) Puschaser may act assign this Cantract, in whels or in pait, without the prior written consent
of Seiler, which Seiler shall be under no cbligation to give. Agy deed of trost securing SELLER FINANCING;
() shall comzain a provision mquiring ths tusees undor ssid deed of thast, without tha oecessity of cbtining tha
poior consent or jciner of tho nowchalder, .to relesta Isnd fisr exsements and dght of. ways, andfor land © be -
dedicated for poblic uss fom Bs adove memicned unst without curailment and &t 0o cost t0 Porchacer,
« . - ovided such roicases in their aggregats totsl less than %af tho total land area
criginaily encumbered by the deed of trast, (1i) stall provida that Purchaser shall bava the right, at sy time atter
sulement, 0 zs exsting improvemens, cut, All, gada, et improvements sod do all ather thingy
Purchuser bellzves ecassary in the develapment of tho Propesty, 13 wither £ without obilgntica to makn any
prepaynisnt on accowt of the debit secored by the deferred parchass money deed of tnust,
Os—_xa (0 OTHER FINANCING TERME:

@ s __s.000.00  DEPOSIT: Ses paagraph four (4) :
&l $_393.000,90 BALANCE OF THE PURCHASE FRICE: To bo peid by Puslascr 2t scalement (spproimars i e cis

cfalem
6 5 _200.000,00 _ TOTAL FURCHASE PRICE Please inidat bre
VAR FORM 650 REY, 299 Poge Jof4  Pumlaser — . Seller 2CTUTz
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4. DEPOSIT:
wmum.mm

Jciaan Tauloanes INd. AsAlSoTs
Dot Dl e e 54 ey —
ia cash, bank leger of credit, or Liby 2 nots dus and payatiisca recipt
dnﬁdumwmmmumumwmwmmmmmwnu

mummmhawmmwuwmummwhmumwmdm

mmmmmumwmmmumhammdmmmm,

this cranssction has been coasamuned or tesmieated, The Regalstions pravida that if this czametion i not conmmmued, the Bscow
Agent shall hald the Deposit in Eserow uatfl (f) ail Pardes 0 the tazoctisn kyve sgreed in wiiting o the disporition thewaf, ar () 3
court of competent jurisdiction oxiers dishursement, or (1) the Bscrow Agent cin pay the funds o the Party wh is catitled m rmeeive
them in aceardanca with the clear and explicit torms of this Commct, In the latter cvet, prioe (0 dishursement, th Bscrow Agent shall
give wrigen notics to tho Pary aot to be paid, by cither (1) hand dotivery receipeed by the addresses, or (W) by regular and contified mail,
musmﬂhmmammmmmnmwmwmmmmdmm
ez mailing, 23 apprepristz, of te notos,
§. VINANCING: N
a)mmhmmWMaMMumahmmhhmwm
Mcmmwhmxwwmmmmﬂmumm«m
witkin __ /2 business days of the dass of accoptancs of this Contract and to diligemty pormas abtainizg 3 comminnent tharefons,
(b) If Parchaser does ant obaxin soch  wiitten commitment and 50 antifies Seller or Selling Broker or tha Listing Broker fn writing

befarm 5:00 pm. Jocal imaoq XA . then this Castract shafl trminate wpon the giving of such notics znd the

‘Degasit shull be nefunded % Purchases, If such 2 aoties is a0t reesived by the deadfioe, or sach later deadling 23 the Partles may ages
upea in wiiting, then Seller shall have th dght t () deem the fnancing corttogency pravided herein saticfled, ar () tenmings this
mmemedmmmmmMMhmFﬂMﬂWmm
such spplication or 0 diligently purms obuining such Snxncing shall be a defimit hercander.

& mmuammxwmhm:maﬁmhawm:wam
being 1% of the principal amount of ths losn) 5 2 coaditica of making the loan, Seller sgrees © pay the fisst trust leaderup to _M/A
points and o pry the socond tost leaderup to 1/ poines. Except as otherwise agreod in this peragraph § aod peragraph A of the
Standard Provisiont, Purciaser shall pay 1l loan origisation fees, chacges and ather coss impased by 3 lendar ar otharwise incurred in
mmmum«m

mmnmou-mﬂumammwmg___

eacrsbont
Propesty shail be given at seoicment, caless otherwise agroed ia writtag by the Partias, Sepe. Y. hﬁ 'e=7§
& mmﬂ@mﬂmmmmummmwnmum
msm:mmmmmmmumwumhaamm&mum

mm&mmammmwhﬁmmwmwMMnm:mm
wuymmmwmmmammhmmmmmmmmmmnu

mvmmwmm_m_mmmm&whmwmmmmu
dm cogineering and feasiility smdies, whether Pociawer's plan of development of the Propenty s pactieal, Purcheser
shall centract i soch studles within ten days fram the data of exocutian, aod deliver o Safler and agent capics of the letter(s) endering
the smdies, said lotien(s) stipatating that troe copics of ail studles 2rm 1 ba sent to Sellee or an agent of Sefler, smuiteneausly with

. dalivery to Purchaser, Ifwithinsaid /A __ days, Parchaser nodfies both Seller aran agent of Selles, bn writing, that bis plag, ta
his sols judgment, is oot practical, Parchaser may deciars this Cantract ool and vaid. I this event, Purchaser shall moeive 3 refund of
kis deposit and all panties shall be refieved of finther Habillry beunder, Ia the absencs of such timely actics (me shail be of the
cssencs) from the Parchzsor that ha electy t9 dactare this Contract znll 2nd veid, tis Contract shall be in fill farcs and effect.

10, SOIL STUDY: This Cootract Is comtinges for __30/a _ dsys fom date of eoxmeution af this Contract by both Purchaser and Seilet °

toallow ____ve/A __ atits expense to obtin a soil stady and/or percolation test, which shall Lawfuily allow (or the crecton
of M/ . Saidsport shall de pursued diligenily and in good faith and i€ such study ar test reveals that Puschases's

wmummummmmuﬂmmmmmumummmu

and vaid, in which event ths depash Mhmnwmammnddmwmyw

Ses Addendum Ro. 1 (L& .
Wit ¢

Addendum atached: No G} Yes{] Comimingof ____
umymowuw&ommunmwmmmummmuwmﬂhul
located within 2 development which is sabject to the Virginia Property Qwners’ Associstion Act (Samisss $5-308 thmugh 33-516 of

the Coda of Visginia), If the Property ls within such development, the Act requires Seller © obtalz frant tte Property Qwoers' .

Association an association- disclasurn packet and provide I¢ to Porchaser. Purchaser may cancel this Coatract within three (3)
days after recciving the swsocistion disclomirs paclat or being notiffed that the associstion disclamare packet will oot be
avallahle The right 10 roccive the associstion disclosare packet ard the right to cxacel this Coatract are waived conclusively If
oag exercised before settiement, The rights affonded Purchaser poremant to this paragraph and the Act @ay be waived in writing by
Purchager in 2 septrazo document.

13, ACKNOWLEDRGEMENT OF DISCLOSURE OF BROKERAGE nm‘rmnsm- (Checkt 23 appllezhla.)

A, O The Panties confinm that in connoetion with the transsctin comtemplated by this Contract,

(tho Listing Brokey), and -
(the cooperaticg of Selling Broker), and their sulespersens, havo acted oz behalf of Seller as Sciler's romesontatives.

Pleaso initial Lst
VAR FOEM 650 REV. 2199 : Pogelofé  Pumtaser . ____ Seller. HA
W 1038 e Chaten Towrmhin, Jenigas AT, (500) 3830008 QROAQLTO
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B, [J The Patiss coafim thatincoanocen ™ tho tremsaction contemplased by this Conts Cant

(e Listing Broker), and its sale., <5008 Rave acted oa behalf of Seiler a8 -
mmw« . . (the Purchaser’s Broker), and its salespersony,
) brva acted on babelf af Prchaser 23 Purchaser’s Tpmoentative, '
[ mmmmmmamdrmmumuhmmwm
wu@«mm«mhmamuﬂndmdmamwwmmmm
umuﬂqwmhwamauﬂdmmwzﬁmwawu

An cxcuted Disclogare of Dusl Representation is attoehed, . ’

2 (J Tho privcipal er spervising designuzed
&uzrhlhsmﬁ:m lnhth:v

i 10 represent the

to mpwesent the Purchaser in the manmacticn, S N
» U3 principal er sspexvising brokes, is acting on bekalf of both ihs Seiler xd ’ ) .

ths Purchaser 21 2 disclosed dnal representative. Aa executed Disclosims of the Uss of Desigaated Represeatatives is atachod. . . S
F. (& Tha Partics aisa cooflmn tiat the disclamm of and consess 1 the buckersgn miationchips deseribed in pamgraph 13(0) of (5)
shave was mads pricrto the time the affise was mds by Purciuser and defivered to Sciler. . ' .
emmaummhmmummwmmﬂmammawuhmm
duwuwmumammmuh&wmuwmm
fmay ba other information relevant to tha razeaction witieh may be obained fium ather sotsees.
lt.smm;n qu::tgﬂou PAGE FOUR HEREOY: All the Standsed l;uvimu ocl llhn:m FOQUR HEREQF ars
insarporated by refemence oply 1o this Comtmact, ualesy expressly modified (0 pangraph the lester
Standand Provisions, which am bomdy defeted: B, Access shall noe be zequired, o fe.l!uzin; é( &T‘

(T nona doleted, stxig “Nong®.)

LIXN
(n) Vicginn law (Section 43-1 et soq,) permits porsens who havs performed laber of Azuished materisls for e construction, emoval, -
repale or improvement of any building or stracttro to fils 8 lien agaiogt the proparty. This llen may ba filed a1 any dme after the work le R .
. el::mo:mm&’imummﬁmmd&”@mmhﬁydm&h'ﬁﬁmw T

pesformed werk or farmished material or () 90 days fiom ths time the comzuction, of improvement i terminated.
AN EFFECTIVE LIEN FOR WORK PERFORMED PRIOR TO THR DATE OF SETTLEMENT MAY BE FILXD AFTER
SETTLEMRNT., LEGAL COUNSEL SEQULD BE CONSULTED.

) Seilar shall detiver to Pachaser 2t sentlement 21 affidavit, oa 2 form seceptable to Parchaser's leader, I applicsbia, sigaed by Seiler
&u%«&mﬁk?mww&w%mmaqmbnh dﬁhﬁa‘c;mbglm’s

Property. If ishor or muaterfals frmiched sanctery pexiod, dailver to Purchaser 2n
ﬂﬁ%h&ﬂcﬁhp&(&)mmwum the costs thereof have been puid, '

" without Unitation of concealment, : out/or faud, Anty agreement signod Parties
i i e oS o ot 3 ey s s B s
' naver :

‘The following matters are excinded fiom mectiztion hovernders (a) isf o0 foreclomtry or ather action o proceeding
- ta enfare 3 dood of trust, martgags, o¢ land comtoact: () aa mlzwitl action; (¢) the fillng or enforcement af a mechanic's e | *
(d) ay macer which is within the jusisdiction of a probass court; or (¢) vielatisa of 3 stazg’s real exas Heenss laws, Tho fillag of 3 L
Judicial action 1 cxxshla the secanding of 3 noties ef peading action, fe axder of attachment, mecivershin other provisiozal
MMmMamdmmummmhm:::nnnm:wammum

{nl t, aad shall survive settlement and of tiile to tke Property. Tha of aay pasty o isital this paragraph
shall sat affect tho valldity or ths enforeement ather provision of this coatract 3 to aay ezecutiag this contract.
By Inithaling in the piaca balow, you beeby ¢t you kavg recsived, read and undesstand

Boyerslozials ey Broker's (mtais Saifing Brokers Initals
17 ACCTPTANCX: This Contract, when signed by Purchaser, statll be dectoed an offer and shall emzinineffectumtil __________
(tima), . If st accepeed by Seller withia that dme by delivery of 2 signed copy of this Cantract to the

Mc&umhpwr.kshnbmﬂﬁwﬁ. .
WITNESS uthorized sgnates and ele
folowicg éuty (SEPARATE ALL COPIES BEFORE SIGNING BELOW)

Seflee accrpts this affer of . .
! fh (SEAL) P R (SEAL) -
DATE g " T DATE — FURCHASER ‘
‘ ADDRESS = . - ADDRESS )
217 8F 7720 !/ o (SEAL)
SOCIAL SECURITY NUMBER DATE . . FURCHASER -
DATE ! ) ' d ADDRESS
Receipt of deposit per Prragraph 4 sbowe is horeby
SS ! : (SEAL)
. ADDRESS N
— oAo-\72Ao ' *
SOCIAL SECURITY NUMEER ‘
VAR FORM 650 RRV, /99 Page 3 of4

Poatonst wai Dpfere™ y Vrtonk ug, HAZZ Finen e fland, CIum Tynsuii, Mg 450, (100} 2600008 L]
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. e STANDARD PROVISIONS

A EXPENSE PRORATIONS: Seller agress to pay the expenss af preparing the desd and the cardation tax appiicable to grantors.
Except 2 otherwiss 2greed hevein, 2ll other cxperscs incmed 3y Parchaser in comnection srith this Paschase, inchuding witheut
Bmintion tids eaminticn, ingrncs premicms, suvey cos, recarding costt and the focs of Parchaser's azomcy, shail be bome by
the Purchasee, AR taxes, assessments, interest, fent, escow deposits, snd ther ownership fies, if any, skall b prorand 28 of the
data of seitioment, mm»uwmmmuwmmmueﬂmmumm
appiieshls) a2 the provailing market prics as of tho dats of sctlcmant.

B mumwmmumumwammwmmmd
title, fiee of ll cncmbrnces, tenyncies, 2nd fieos (for txes of otharwiss), iz sbject 0 such estrictive covemaars sad utility
exsemenzs of meond which do aot materially snd adversely affet the Purchaser’s intonded ox of the Propenty or cender the titls
mmuuupmmwm:wmmmummmumawauummm
accesy thereto, In the event this sals is subject to 2 financing contingency noder paragraphs 3(s) or 3(b), the access 1o & public road’
tmuse be aceeptatla (0 each soch [enden. If the examinsrion roveals 3 title defect of 3 chaxacter that can ba remedicd by tegal action or
otherwiso within a rexsqaabla time, Sefler, 28 ity expenss, shall pompdy caks soch acticn a8 is Doceeeary 09 curg such defect. If the
defect is act cored within sixty days aftor Seller receives ootics of tha defect, then clthnr parnty oy torminaia this Contact at the
expirztion of such sixty day period and the Depasit shall bie refimded o Purcixses, Upan the making of such refind, this Cantrat
shafl be terminated, and orither parchaser oo seller shall kave avy clshn against the other by reasen of this Coatract. Tha parties
wmmmmmhmmmumxmnm&&annmqmmn
a0t for mom tam sixty days.

C. LAND USE ASSESSMENT: In the cvent ths Property Is taxed under land uso axsessment and this sals emults i
from land v cligibility, Seller shall pay 2y relback toet assessed, If the Property contimies © be digiis (or land um
sxsesement, Parchaser agrecs to miake application, at Purchaser's expeaso, for continustion tmder land uss, $ad (0 pry any rolfiack
taxeg resulting fom fhiburs to flls or w quailfy. Notwithstanding anythiag bemein to the costrary, tbpwidcnd!ﬂsnﬂﬁhc
Mmuﬁmdﬁndﬂm«mm

.

movm:maum«mummmwmmmuam“awymm
mmumamm«muhmmmmmmmmumm
mmmmmumcmm&thmmmwuw
mdmmmmm«mdmwmmm

-4 NOTIC!.MWhbhmwmmd&mﬁmmuemdummémﬁm
anclosed ia a3 cavelops having the proper postags, addresvod 9 all pacties hosto and depasited a3 Cartifiod Mai ata US. Poxt -
ommmammmmmuwnmmmmuumduwmaﬂm

F. PRIOR ACCEXSS: Wummmmumummmmammwumm

parpeses of enginecring, surveying 2nd such other work, so long ag such studies do not result in a changs Ia the character or

wamm Pmmwmmmwhorumx,umam mmum
s:hmoalhrmm

G. DEVAULT: www«wmmm&mmwmm. in addition to all other mmedics
availabls 2t law or in equity, shall be lisbls for the brokerags lea refureneed in paragraph 8 ca PAGE TWO HEREQF as i this
Contract bsd beens perfiarmed and ¢ any dammges and all expenses incarred by the aca-defamiting party, the Listing Broker and the
Seliieg Broker in coopection with this tanssction and the enfiyreement of this Cantract, inchuding, without [Emitstian, agomeys' fees
and costs, if any. Payment of 2 real estats broker's fes 28 the result of 3 tanscticn reloting to the Property which ocours subsequent
10 & defzait under this Contrace, shall not retieva the defmitizg party of Habiity for the fes of the Listieg Broker in this tansaction
:hz'manmﬁmqmmwumm:m ummummsmhm

R’ mmmmmmmmwmmuwmmuumu
chaoged except by writen [asgument oxcuted by the paties PROVIDED, HOWEVER, that the provitions of pamgraph 8 oo
PAGE TWO HEREOYF may nqt be modifled or changed without the writen consent of the Ligting Braker and the Selllng Broker.
mmmummmwmwmmuquwmmu :
tinding upon and sl Hore to the bemeflt of the heirs, persiial representative’s, Sxceezsory, 2 asxigns of the panies. To the eaent
any handwritten Gr typewritten torms hersin conflict with, or am incozsineat with tha printed terms bereof, the hezndwritten or
typewriten temms shull congol. UNLESS QTHER WISE PROVIDED HEREIN, THE REPRESENTATIONS AND WARRANTIES
mnwmmmmmmmwmwmmmnmm@m
mnmnmmmmmmm

mmmclmwhvwwdmmmmmmmmhmmwmm
good saading of the Virginia Associstion of REALTORS®. The seprodoctian of this form, in whals or in pant, or ths uss of the cama
"Virginla Assochation of REALTORS®", hamﬁnﬂw&hw«hh&sm&ﬁwﬂhummwmmxm
Virginia Associztion of REALTORS®,
VAR FORM 650 REV, 299 Pagedcf4
Deferer= vy s Mepigua Az, (3 3030000 LT
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o VIRGIN. ASSOCIATION OF REALTC 3®
o, REQUIRED DISCLOSURE QF BROKERAGE RELATIONSHIP -
. (THIS I3 NOTA CONTRACT) . :

D)

Mmhmh%ﬂm“hmm“mwhnmmm
disclogurs of thass brokerags mistionships 9 thoss they wezk with, but da not segresent in the real exums tznection, Liceasees
ust also maks writes disclosures and obteiz demely wriien consents fom thelr cilents ia enler &0 ‘enter int eevtain brkerage
miationthips. This disclomrs form is provided © you © satisfy thess mquisemants and 10 assum that you undermand the zamm of
the Srokerags relaticerhing in which the lcenses presaming this dsclasars i invioved. Regantless of whoss insrecrs 3 licenses
mmmummm euired by the REALTORS® Coda of Ethics to treat 28] parties with whom thoy

The dutics of real estats fccnsees in Virginia are set fisrt in Scetion $4.1:2130 e seq. of the Coda of Virginia and In tha regalaticns
umeMMMYmmumuhmumeh&mmn
brokenage welsticnthips, them may bo other infomstion relovant to tha tnmmction which may be obtained fom other sources.

On the back of this form is inflrmaten about brokezage sefatonships and tha responsibilitics of both {lcensees and tha parties they
ropreseat, If you kxva any questions abaut 2y of this infarmation, pleasd ask the ficeaseo proyenting this foru for clarifiction,

DISCLOSURE OF BROKERAGE RELATIONSHIP TO NON-CLIENT

© (Thisbox  be signed by any acn-ciient with whom tha Agent ies kad substantive discusrion sbout a specific property.)
Ths undeszigred do hereky acknowledgn disclonme tar '
(Nuns cf Flmm and Liseasca)

sepresents bo following party n 4 real estans tmametion: (] Seliwts) or L] Buyer(s) LJ Landiowdds) or O ‘Tenans)
! T !
Due Sightie of Nea-CIO o wham dastonce & bung Pt _ ) SIS of Tea-CIbt 1 wines Gletitnss & boug macs

DISCLOSURE OF DUAL REPRESENTATION

_ | Thaundemigned do bereby acimowiedge dsclostra thaty . .
Staphen 7. Mofean, MaLean Faulconer Ind. Resltors  (Nama ofFimm and Licenses)
 roprosanty mis thn ano party in this reai catats tranncticn st indlcated: .
@ Seltarts) and Buyerls) (3 Landlond(s) and Temse(s) :
“f Tho undemignad anderstands that the firegoing dual rpresswative may not dscloss o ather client or sach client’s designazed
regresentative any information that has been given to the dual representative by the other client within confidencs and trust of the
brokanage relationship except. for that [nfonnation which Is otherwiss rquired ar penmitted by Asticls 3 (§54,1-2130 et seq) of
Chspter 21 of Titls 54.1 of the Cods af Virginia t be disclosed, Tha undersigned by signing this aotica do deweby acknowledgn their |
informed consent 0 the disciosed dual sepregentstiog by the licentee camed sbave. '

T e e e e

Dats l_ ﬁmm A Dus ! . Sgnanss (Guyed ona)

DISCLOSURE OF THE USE OF DESIGNATED REPRESENTATIVES
Tha undersigned do hereby acknowiedge discloge thatt
‘ - (Nazs of Flom 2nd Licenses)

mepresents mor than ene party in this rezl estats ransaction as indicated:
O Selter(s) and Buyests) O Lacllomi(s) and Teoarsts) o e clcat ¢ soch .
Tha undessigned understands that the foreguing dusl represestative may oot discloss o client's designued
pepresentative any information that has boen given to the dual representstive by tha ather client within confidencs and trust of the
brokersgs mixticaship except te that informagon which is otherwiss required or pesmitted by Articls 3 (§34.1-2130 et scq)) of
Chapter 28 of Tida 54.1 of the Cods of Vicginia i bo disclased, The undesigned by sigring this notice do hemby acknawledga their
informod consent m tha disciosed dal representzticn by the Beemses rmad ove, . -

The principal or supervising broker has assignod watas
| Designated Reprasentadive for the ans party a8 indicated: o
O Selterts) or O Landlonits) ‘

and .
Desiganted Representative fixr the cther party as indieated:
.0 Buyer(s) o O Tenamers) ~ ‘

! ' ' 4 —

Bun Tgsioss (Saleilandion) Dasa . Signanms (Buycd Tesast)
' : I -

B T ) ~— bm "Slgmanize (Buyes Teasd)

VARDORM 100 REYV, 657 Pl 2
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LELL, LALEINOLE D DU L LED

As licenses may have 3 contractual agresment o represent 3 client, who is commenly refoaed w0 as L
Liceases dwes coraain duties to his principal, deﬁ?&dint&cdnﬁucfamnwnmmhwmhwu
ctheiwise agrecd o in writing by the paries. A licenses who is aot ing you in & transactica an noactheless
provids you cther valuzbis infoonaticn and assistincs. However, you always in mind whom the licenscs

The Buyer - A liczmses and a buyer may onter into an agreoment by which the licenses agrees 1 mpresent
The Buyer and

the Seller Aﬂm‘mm&wxuﬁm@mumg&mmmﬁy&em
. m

- Designated : :
. Represeatatives - ini law also pamtits 8 principal or supervising broker to assign differcat licensees

i
|
@;
T
i
i
Th

|
0
i
b
k:
1
i
i

THE PRINCIPALS' RESPONSIBILITIES .
Representation lleensea i estats transaction does tiove seilers and buyers from the fundamentst
) w&n%m:ﬁ%m_amﬁuaﬁh‘hhmguwmum
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ADDENDUM NO. 1

TYE RIVER LIMITED PARTNERSHIP, et al.
TO HAISFIELD

Seller will use best efforts to obtain partial releases of the Property from existing
mortgages and liens. If Seller is unable to obtain such releases by August 15, 2000, Seller may
extend closing to November 1, 2000, If Seller has not obtained such releases by October 15,
2000, either party may thereafter terminate this Contract and the Deposit shall be refunded to the
Purchaser.
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- Bill of Sale Agreement

The followmg items are contmgent to the settlement and to be conveyed ai ti.1-
time of settlement of the property known as __ LaurelRidge e £op the pir .

of Mnty&raethousand twohundred seventydallars ($ 23,270.00 ). Payable in casi '.-

Kenngth and Barbars Lap - atthe time of closingon

an 1f, as and when bass, 4

:

H
H
i

Item Price
1. Fan_;'a Equlpment as per attached list $23,270.00
2.}
3 ;
4, |
5.
6.
7
8
9.

10.

This agreement is binding by the undersigned parties as of June 7 & /.-

? (SEAL) (5 |
Seller ; Purchas :
: (SEAL) st
Seller i Purchaser 3 DEPOSITION
i i EXHIBIT .
e R g
S AR Ve $ masitad S L Dteemnifle o amst e meen - - . 2 /0.
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issued By:

CAICAGO TITLE INSURANCE COMPANY SCHEDULE A
ALTA COMMITMENT FOR TITLE INSURANCE
Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-00527
1. COMMITMENT DATE: June 16, 2000 AT 8:30 AM
2. POLICY OR POLICIES TO BE ISSUED: AMOUNT
Owner's Palicy: ALTA OWNER'S POLICY (10-17-92) '
Proposed Insured: , $1,100,000.00

AUDREY LEA HAISFIELD OR LAUREL RIDGE, LLC

Loan Policy:
Proposed Insured: $0.00

3. FEESIMPLE Interest inthe land described in this commitment Is owned, at the’
Commitment date, by:
KENNETH R. LAPE, TRUSTEE OF THE KENNETH LAPE LIVING TRUST, AND BARBARA GSAND LAPE, TRUSTEE
OF THE BARBARA GSAND LAPE LIVING TRUST, Trustees, under the provisions of their respective trust
agreements dated January 23, 1897 and TYE RIVER LIMITED PARTNERSHIP, a Virginia limited partnership, AND
WILLIAM S. GORDON AND HELEN T. GORDON

4. Theland referred to in this commitment is described as follows:

- SEE ATTACHED -

PLAINTIFF'S
Elealg,q:r“

RO
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Issuad 8y:

CHICAGb TITLE INSURANCE COMPANY SCHEDULE A
® : ALTA COMMITMENT FOR TITLE INSURANCE
Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-00527

4. The land referred to in this Commitment is described as follows:

PARCEL ONE: ALL that certain tract or parcel of land with all improvements thereon and all appurtenances
thereunto belonging, situated in the Scottsville Magisterial District of Albemarle County, Virginia, containing 147.326
acres, more or less, as shown and more particularly described on plat of A. R. Sweet and Associates, Engineers and
Surveyors, dated May, 1958, which platis recorded in the Clerk’s Office of the Circuit Court of Albemarie County,
Virginia in Deed Book 354, Page 473; LESS AND EXCEPT HOWEVER, 48.725 acres, more or less, conveyed to
Hamiiton Moses, Ill by Deed of Kenneth R. Lape and Barbara G. Lape, dated May 3, 1994, recorded in said Clerk'

Office in Deed Book 1401, Page 449.

BEING a portion of the same property conveyed to Kenneth Lape, Trustee of the Kenneth Lape Living Trust and
Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, Trustees under the provisions of their
respective trust agreements dated January 23, 1897, by deed of Kenneth R. Lape and Barbara G. Lape, dated May
20, 1998, recorded in the Clerk's Office of the Circuit Court of Albemarle County, Virginia in Deed Book 1706, Page
144. A

PARCEL TWO: ALL that certain tract or parcel of land lying east of State Route 712 and on the north side of the
Hardware River in the Scottsville Magisterial District of Albemarle County, Virginia, near Alberene, more particularly
described as Parcel X containing 85.34 acres, more or less, on plat of survey made by Roger W. Ray & Assoc., Inc.,
dated June 6, 1980, recorded in the Clerk’s Office of the Circuit Court of Albemarle County, Virginia in Deed Book
Page |, being that portion of Albemarle County T.M. 111-41 which lies north of the Hardware River as shown on plat
of survey made by Roger W. Ray & Assoc., Inc., dated February 12, 1993, recorded in the Clerk’s Office of the Circuit

Court of Alcemarie County, Virginia in Deed Book 1300, Page 270.

BEING a portion of "Quiet Entry Farm"® which was conveyed to Tye River Limited Partnership and William S.Gordon
and Helen T. Gordon, by deed of Sheri L. Smith, Trustee of the Sara Louise Mayfield Smith Trust u/a dated January
27, 1989, eated April 9, 1993, recorded in the Clerk's Office of the Circuit Court of Albemarle County, Virgmla inDeed -

Book 1300, Page 267.
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{ssued By:
CHICAGO TITLE INSURANCE COMPANY Schedule B1

® ALTA COMMITMENT FOR TITLE INSURANCE

Your Reference: HAISFIELD, AUDREY LEA Commitment No: 207100527

The following requirements must be met:
(a) Pay the agreed amounts for the Interest in the land and/or the mortgage to be insured.

(b) Pay us the premiums, fees and charges for the Policy.

(c) Documents satisfactory to us creating the Interest in the land and/or the mortgage to be insured must be
signed, delivered and recorded. They are:

Proper Deed of Bargain and Sale from KENNETH R. LAPE, TUSTEE OF THE KENNETH R. LAPE LIVING
TRUST, AND BARBARA GSAND, and LAPE, TRUSTEE OF THE BARBARA GSAND LAPE LIVING TRUST,
and TYE RIVER LIMITED PARTNERSHIP, and WILLIAM S. GORDON AND HELEN T. GORDON, vesting

FEE SIMPLE title to the above described property in AUDREY LEA HAISFIELD OR LAUREL RIDGE, LLC.

(d) You must tell us in writing the name of anyone not referred to in this Commitment who will get an interest
in the land or who will make a loan on the land. :

WE MAY THEN MAKE ADDITIONAL REQUIREMENTS OR EXCEPTIONS.

(e) TAX INFORMATION:
There must be payments of all taxes, charges and assessments which are due and payable.

(f) You must provide us with satisfactory evidence that there has been no labar performed or materials furnished
for rencovatlon, repalr or construction of impravements on the subject land for which a lien could be filed; or in
the alternative, that all charges for such labar, services, or materials for which a llen could be filed if unpaid

have been satisfied in full.

CONTINUED ON NEXT PAGE
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Issued By: :
CHICAGO TITLE INSURANCE COMPANY Schedule B1 (cont'q)

@ ALTA COMMITMENT FOR TITLE INSURANCE
Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-00527

(g) The Owner/Seller Affidavit enclosed must be executed prior to the recardation of the instruments creating
the estate or Interest insured and must be returned with the final application for the policy(ies) and must
show no exceptions. .

(h) You must pay and release of record the following itams:
** SEE ATTACHED **

(i) SPECIAL REQUIREMENTS:

@ 1. Certification by the approved attorney that the name of each prospective purchaser has been
examined in the Judgment Lien records of the Clerk of the Clrcuit Court from the effective date of this
commitment to current and that no judgment liens were found. - )

R Plat of survey made by Roger W. Ray & Assoc., Inc., dated June 6, 1980 referred to in Schedule A
must be recorded with documents.
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Issuad By:
CHICAGO TITLE INSURANCE COMPANY Schedule B1 - item(h) (cont'a)

® ALTA COMMITMENT FOR TITLE INSURANCE

Your Reference: HAISFIELD, AUDREY LEA Caommitment No; 2071-00527

(h) You must pay and release of record the following items:

i

PARCEL TWO:
Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and
Helen T. Gordon to Richard E. Reeves and Forbes R. Reback, Trustee(s) for Staunton Farm Credit, ACA
dated April 8, 1993 and recorded April 13, 1893, in Deed Baok 1300, page 274, securing the principal
amount of$1,125,000.00.

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated February
24, 1994, recorded March 1, 1994, in Deed Book 1386, page 390, securing the principal amount of '
$75,000.00.

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated June 10,
1994, recorded July 12, 1994, in Deed Book 1417, page 472, securing the principal amount of $35,000.00.

Deed of Trust from Ti]e River Limited Partnership, a Virginia limited partnership ahd William S. Gordon and
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated September
1, 1995, recorded September 6, 1985, in Deed Book 1480, page 400, securing the principal amount of
$80,000.00. .

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated Septembe
30, 1992, recorded September 30, 1992, in Deed Book 321, page 102 (NELSON COUNTY), securing the
principal amount of $150,000.00.

SUPPLEMENTAL DEED OF TRUST recorded in Deed Book 1596, Page 408, adds Quiet Entry Farm as
additional collaterial.

Recorded release of land described in Schedule from lien of Judgement as fellows:
Dated: March 19, 1998, in Judgment Lien Docket Book 99, Page 183

Amount: $126,785.95, plus interest and costs ($19,017.89 attorney fees)

Favor of: Wachovia Bank, N.A.

Against: William S. Gordon and Helen Tilghman Gordon
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Issued By:

CHICAGO TITLE INSURANCE COMPANY Schedule B, Part 2
@ ALTA COMMITMENT FOR TITLE INSURANCE
Your Reference: HAISFIELD, AUDREY LEA Commitment No: 207100527

Any Pollcy we issue will have the following exceptions unless they ara taken care of to our satisfaction.

General Exceptions:

1. Rights or claims of parties in possession not shown by the public record.

2. Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by an
accurate survey and inspection of the premises.

3. Easements or claims of easements not shown by the public records.

4. Any llen, for services, labor, or material heretofore or'he'reafte'r furnished, imposed by law, and not shown
by the public records.

5. Taxes or speclal assessments which are not shown as existing liens by the public records.

Special Exceptions:

A 1. Taxes for the second half of the year 2000 and subsequent years.

2. Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by an
accurate survey and inspection of the premises.

Easements or claims of easements not shown by the public records.

P 3. Anyadditional taxes for any past, present or future tax year which may become dug under the land use
ordinance of Albemarle County, but which are not presently payable because of the existing classification
and use of the land.

PARCEL ONE:

C 4  Easements granted to Appalachian Electric Power Company by instruments recorded in Deed Book 246,
Page 28 and Deed Book 1447, Page 174.

0 5. Easements granted to Virginia Telephone and Telegraph Company by instrument recorded in Deed Book
403, Page 214.

E 6. Rights of others in and to the use of the old road as the same now runs accross the western part of the
insured premises.

F 7. Non-exclusive easement of right of way over a new road across western part of insured premises as
described by instrument recorded in Deed Book 617, Page 577.

G 8. Restrictive covenants recorded in Deed Book 1401, Page 449, but omitting any restrictions based on race,
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ssued By

CHICAGO TITLE INSURANCE COMPANY : Schedule B, Part 2 (cont'q)
® ALTA COMMITMENT FOR TITLE INSURANCE
Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-00527

color, religion, sex, handicap, familial status or national origin unless and only to the extent that said
covenant:

A. is exempt under Chapter 42, Section 3607 of the United States Code, or

B. relates to handicap but does not discriminate against handicapped persons.

This policy insures that a viclation thereof will not cause a forfeiture or reve.;rsion of title.
PARCEL TWO:

K. 9. 20 easements of right of way granted by instruments recorded in Deed Book 133, Page 244 and Deed
Book 617, Page 577. .

L 10. Easements granted to Applachian Electric Power Compny by instruments recorded in Deed Book 246,
Page 75, Deed Book 246, Page 77, Deed Book 261, Page 186, Deed Book 734, Pge 127 and Deed Book
264, Page 440.

M 11, Titleto that portion of the insured premises lying within the bounds of Hardware River and Beaver Branch.

N 12, Titleto that portion of the insured premises lying within the bounds of the old public roads crossing the
Insured premsies.

0 13. 100 year flood plain as shown on plat recorded in Deed Book 1300, Page 270.
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@ CHICAGO TITLE INSURANCE COMPANY

218 5TH STREET, N.E., CHARLOTTESVILLE, VA 22502
PHONE: (804)295-7196

Date: JUNE 23, 2000 FAX: (804)979-7208
COMMITMENT/REPORT TYPE: RESIDENTIAL COMM.

Application Date: JUNE 23, 2000 -

Due Date: JUNE 30, 2000 Order Number 207100527

Customer number: HAISFIELD, AUDREY LEA
Pollcy or Policies to be Issued:

OWNER'S POLICY: ALTA OWNER'S POLICY (10-17-92) $1,100,000.00
Proposed Insured: AUDREY LEA HAISFIELD OR LAUREL RIDGE, LLC

LOAN POLICY: $0.00
Proposed Insured:

Owner: KENNETH R. LAPE, TUSTEE OF THE KENNETH R. LAPE LIVING TRUST, AND BARBARA
GSAND, and LAPE, TRUSTEE OF THE BARBARA GSAND LAPE LIVING TRUST, and TYE
RIVER LIMITED PARTNERSHIP, and WILLIAM S. GORDON AND HELEN T. GORDON

SUBDIVISION:
SECTION:

BLOCK : STREET ADDRESS 2992 PLANK ROAD

LOT: CITY/STATE NORTH GARDEN VIRGINIA
PHASE/PART: COUNTY Albemarle

. . TAX1.D.: .
Special Instructions: H1-5A& 1114

147.326 ACRES - PARCEL ONE
85.34 ACRES - PARCEL TWO

Additional
Information:

CUSTOMER INFORMATION:

FORBES R. REBACK

FORBES R. REBACK

700 EAST HIGH STREET

P.0.BOX 20

CHARLOTTESVILLE, Virginia 22902

PHONE: FAX:
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Sent By: RH Management; 805 683 a071; Dec-17-00 10:24PM; Page 8/8

P
- MCLEAN *
FAULCONER INC.

Farm. Estate and Residential Brokers

web site: 503 Faulenner Drive, Suite § Charlottesville, Virginia 22903 emall:
www.meleanfaulconer.com Phone: (804) 295-1131 Fax: (804) 293.7377 home:@mcleanfnulq;fner.wm
' October 25, 2000 P

Dr. & Mrs. Hamilton Moses ITT :
Rt. 1, Box 549
North Garden, VA 22959

Dear Dr. and Mrs. Moses:

T very much appreciatc Mrs, Moses taking the time to meet with me last Friday !
concerning the boundary line between your property and the Lape property as well as discussing
the possible usage of the old roadbed right of way on the Lape property for access to the Lape
residence. While I do not think it will be certain that every purchaser will use that old roadbed, I
do believe, should my purchasers go forward with the purchase of the Lape property, they will :
reconstruct the entrance to the Lape property by using the old road that we walked as access to
the residence. Should you have any questions or comments or if I can help clarify anything else !
for you with regard o the boundary line, or should you have any general concerns, don't hesitate :
to call me at your convenience. It was a pleasure to have met you both and I look forward to the :

pleasure of seeing you both again in the near future.

With best wishes,
Sincerely,
Stephen T. McLean
President
STM:acs

NATIONAL ASSQCIATION OF REATTORS
AMERICAN CHAPTER, INTERNATICNAL REAL ESTATE FEDERATION
VIRGINIA CHAPTER, NATIONAL FARM & LAND INSTITUTE
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10/30/00 12:54 FAX 804 293 7377 MCLEAN FAULCONER INC.

o cmm——

Juli-06-00 01:36F

g 1401 P60 LS
Ol

THIS DﬁBD. made as of this 3xd day of May, 1994, by and
batween KENNETH R. LAFE and BARBARA &. IAPB, huasband and olia,
Grantors, partias of the first paxt, and HAMILTON MOSES, XII and
ALZAANDRN GIBSON MOSBS, husband and wife, Grantoor, parties nf tha
sacond part, whoss address im: A . Gix 7, Aotk ‘-wl'q, 16 WS

HITREREBBERN: )

That for and in consideration of ths sum of NINR RUNDRED
TWENTY THOUSAND AND ROII_.OO DOLLARS {$920,000.00), c¢ash in hand
paid., ths zucolpt of which iz hsreby acknowledged, the said
Grantora do hereby GRANT, BRARGAIN, BELL and CONVEY with GENERAL
YARRANTY and ENGLISHE COVENANTS OF TITLH unto the Grantess, as
tenanta by the entirety with full rights of suxvivorship as at
common law, and pot as tenants in comoon, all that cextain lot or
paresl of land with all improvements therecn and all appurtanances
thereunts belonging, situated in the Scottaville Magisterial
District of Albemarle County, Virxginis, <ais 348,725 naxen, AP
shown and mora particularly described on plat of Raobert L. Lum,
C.L.8., datad Ap»il 6, 1392, which plat im xecorded in the Clerk's
offics of the Clrcuit Couxe of Albemarls County, Virginia, in Deed
Book 1220, page S68 (che "Plat®). B8eing a portion of the sane
property conveysd to the Grantors harein by dead of Carolyn B.
Randolph and Lawxned D. Randolph, her husband, dated August 322,
1979, xecorded in the aforasaid (lerk’s Offica in Desd Book 678,

Bh]

<

|
i
'
§
5
i
3
:
i
F

pags 662.
This deed fuxthar provides thar Ctha Qrantors covsaAsat far
thamyelves, their auccessors and assigns, thakt for a period of

ele
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106/30/00 12:54 FAX 804 283 7377

MCLEAN FAULCONER INC.

Jul-06-

Q0 01:37P

oy

e

er kol p60LO0

%? «wéﬂ i3 greaxs from the date of thim dead, Jio: Egia. gyal
%, sxcept if necessary for scurd land m.-gamc puxposes,
shall occur on the tollovmg dascribed propexty of drantors:

Beginning at t:ha Nerthoast cornexr ©f the propaxty convayed by
chis daed {adjacent to tha barn depicted oa the rafssenced Plac).
than running in a Norchweaterly directiom along tho mama bearing as
tha property lina (N S54® 48° 41" W) for 30C fest; then in a
n::nigh: line approximately 804 feat to VSH 712 to & point along
VEH 712 which ig 250 fset from ths Rorthwestern corner of Cha
pxoparty conveyed by this deed.

The Grantors covenant for themselves, their successora and
nosigns, that !o;.' a period of thirty (30) years fxrom the date of
this deed, % shall be built e¢n the currsnt Albsmarle
Counzy Tax Map Parcel 111-5A (a portion of the 98.B1 residus parcel
of Grantors as dopictad en the Plat) Wiﬂm £xom the
RplnaregSaERESR Miiaant) located on the property conveysd by this
doed. '

This conveyance is mxde expreasly subject to tha sasements,
conditions, restrictions, and rmservatiens coptained $n duly
Tecorded deads, placs and other Ainstrumenrs comatituting
conskxuctive notice in the chain of titla to tha propexty hareby
conveyed, which have not expired by limitation of time comtained

"therein or have not otherwiss bscoms ineffective and any lien,

inchoste ox orherwiss for raul estate taxss and assssswemts NOt yst
due and payabls.

[ 3
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10/30/70 12:54 FAX 804 293 7377 MCLEAN FAULCONER INC. @oo4
Jul-06-00 Q1:37F

L0 1Pe0kS!

WITNRS3 tha following sigusrtures and sealo:

2@??@4‘ (SBAL)
Kapnach R. DI
Mwm’
Toaxd G. Lipe
STATE OF VIRQINIA

crrescomey oy [(AAALetlTontle ., to wics
The forudoing instxument was acknowlasdgad befors me this J‘E)‘!’
day ni _ﬁ#__—-\.l—__. 1994, by Kennsth R. lhape and Barbara G. Lapa.

)
Wocary %ﬁ\ tonch

My Commimsion Rxpinoa%i{..ﬂé__

EAPSDO1.130 ‘ .

11‘)‘3?.

13

VIRGINEA: 1N THE CLESR'S OFFYICE OF TSN CTICUIT COURT OF ALARMARLE)
THIS DEKQ WAS PRESENIED, AWD VITH CERTXFICATE AMMEXED, 8. ACWTZTED

' TO RECCED <N Moud 104/, »2 2t orczocx € n.

STATR TAX 3 -CD_[039)

LOCAL TAX 3 (213

TRAREYER TXX 3 (212 ‘

VELY 5 (145)

CLERX'E TRX $ (301)

PLXT  —

8xC.38,1-02
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COMMONWEALTH OF VIRGINIA

(B
'ié;;\ ",—.:ﬁ';'
';33- p i o
F Wla,rg i'{;;ﬂ’;g;r. Jdr. Edward L. Hogshire
0. Sixteenth ici 315 East High Streat
Louisa, Virginia 23093 enth Judiclal Circult Charlottesville, Virginta 22502
{540) 967-8300 (804) 293.5859
Pa‘g 34';;‘"12?]: dr. Abemarde  Culpeper  Fivanna  Goochland Danlel R. Bouton
Charlottesville, Virginia 22902 Greene Louisa Madison Orange Charlottesville Oran:fillar;:‘niagm 60
(804) 9724015 (540) 6722433
Jdohn R. Cullen ‘June 14, 2001
P.O. Box 876
Loulsa, Virginia 23093
(540) 727-3440

John G. Berry, Esquire
Berry & Early

Post Office Box 620
Madison, Virginia 22727

Joseph W. Wright, III, Esquire
McGuire Woods LLP

310 Fourth Street, N. E, Suite 300
Charlottesville, Virginia 22902

Stephen T. McLean, President
McLean Faulconer, Inc.

503 Faulconer Drive, Suite 5
Charlottesville, Virginia 22903

RE: Kenneth G. Lape, et. al., v. Audrey Lea
Haisfield, et al.
Law No.: CL00-8407

Dear Counsel and Mr. McLean:

This matter was tried before the Court without a jury
on May 24, 2001. Both sides presented evidence and the
Court took a view of the real estate in question at the
request of plaintiffs without objection from defendants.
The Court took the matter under advisement to receive .
additional legal authority and argument from counsel within
fourteen (14) days of May 24, 2001.
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FACTUAL FINDINGS

Kenneth R. Lape and Barbara G. Lape, Trustees for the
Kenneth R. Lape Living Trust, entered into a contract or
“purchase agreement” for the sale of 98.78 acres known as
Laurel Ridge in Albemarle County, Virginia, to Audrey Lea
Haisfield (or “Laurel LLC”). by written contract dated
February 14, 2000.

Audrey Lea Haisfield, hereafter referred to as
“Purchaser”, made a deposit of $50,000.00 to McLean
Faulconer Inc., Realtor and identified as escrow agent. A
proposed closing date was established in the purchase
agreement of June 30, 2000.

The purchase agreement also provided for liquidated
damages and stated: “Should purchaser default and/or breach
this contract, the seller shall be entitled to retain the
earnest money deposited of $50,000.00 as liquidated damages
in lieu of all other remedies provided at law or in equity
against the purchaser.”

A title search by the purchaser revealed a restriction!
applying to the 98-acre tract which stated: “The grantors
covenant for themselves, their successors and assigns, that
for a period of thirty (30) years from the date of this
deed, no building shall be built on the current Albemarle
County Tax Map Parcel 111-5A (a portion of the 98.81
residue parcel of grantors as depicted on the plat) which
may be visible from the main residence (Oakmont) located on
the property conveyed by this deed.” By letters dated June
29 and June 30, 2000, respectively, Marshall M. Slayton, '
attorney for purchaser notified seller’s attorney, Wendell
L. Winn, Jr. of this alleged Title Defect and referring in
those letters to paragraph 14 of the Real Estate Contract

! The Court has excluded reference to a second restrictive covenant
attached to Laurel Ridge preventing removal of commercial timber for 30
years on a strip 150 to 350 feet wide and 850 feet in length. This
restrictive covenant is not at issue because the purchaser did not
inform the seller prior to the closing date of June 30, 2000, that this
particular restriction was a “title defect” requiring curing under the
purchase agreement.
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introduced as Plaintiffs’ Exhibit 1 (Contract of February
14, 2000). Paragraph 14 states:

TITLE: At settlement seller shall convey the
Property to the Purchaser by a general warranty
deed containing English covenants of Title, free
of all encumbrances, tenancies, and liens (for
taxes and otherwise), but subject to such
restrictive covenants and utility easements of
record which do not materially and adversely
affect the use of the Property for residential
purposes or render the Title unmarketable.

Purchaser took the position in the letters of June 29
and June 30, 2000 (Plaintiffs’ Exhibits 3 and 4) that the
“view” restriction from Oakmont as to buildings on the 98-
acre parcel, “Laurel Ridge”, was a restriction which
“.materially and adversely affect(ed] the use of the
- Property for residential purposes or render{ed] the Title
unmarketable.”

Kenneth Lape, one of the plaintiffs, testified that he
originally owned the tract including Oakmont and the 98-
acre tract which he retained after the sale of Oakmont in
1994 to Dr. Hamilton Moses, III and Alexandra Gibson Moses.
The deed from the Lapes to the Moses was received into
evidence as Defendants’ Exhibit 1.

Mr. Lape testified that as one views the Laurel Ridge
tract from Oakmont, one looks at a hill covered with
hardwood trees which ascends in elevation approximately 150
feet. The Oakmont residence measures 1000 to 1200 feet
from the property line of Laurel Ridge. Kenneth and
Barbara Lape built a residence on the Laurel Ridge property
and a distance of 1,742 feet separates the houses if one
walks a straight line. Mr. Lape also testified that the
property between the two residences consists of dense,
mature trees with undergrowth and that one can see 50 yards
at most when looking into the woods. He also testified
that the elevation at Laurel Ridge is 600 feet and the
elevation goes down 150 feet, up a hill, down another hill
into a ravine, and then up to Oakmont. The elevation of
Oakmont is 580 feet. Mr. Lape also testified that of the
98 acres of land at Laurel Ridge, 92 to 93 acres were
forested in mature trees. The view taken by the Court
confirms the above facts.
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Mr. Lape also testified that the residence at Laurel
Ridge could not be seen from Oakmont at any season of the
year. He stated that there were many sites for building on
the Laurel Ridge land that would not be in the view of
Oakmont. The view by the Court also confirms these facts.

The Court also received into evidence Defendants’
Exhibit 5, which was a set of proposed plans prepared by
SLDC Limited for improvements to the residence at Laurel
Ridge prepared for Mr. and Mrs. Richard Haisfield. Mr.
Andrews of SLDC testified that Mr. and Mrs. Haisfield
approved these plans on or about June 7, 2000, and he was
asked to get contractors to bid on the improvements. The
improvements were additions or modifications to the
existing house and the building of a horse barn facility in
the back of the Laurel Ridge house. The elevations of all
these structures, including a proposed garage with a second
floor apartment, were not higher than the existing Lape
residence.

Defendant Audrey Haisfield testified that her plans
were to occupy the 98-acre Laurel Ridge tract as a primary
residence. She stated that she intended to move her 29 to
30 horses to the property after constructing an indoor
arena, outdoor arena, round pin, housing units for her
employees, barn, pastures and riding trails on the property
as well as a swimming pool and several ponds located
throughout the property.

Ms. Haisfield testified that her desire was to move to
the property and “get a feel” for the property before she
made any final decision as to improvements for her use of
the property as a residence and as a horse operation for
her horses.

The Court also received evidence that Plaintiffs’
Exhibit 1 granted purchaser an option to buy a 258-acre
tract (“Option Property”) adjacent to the 98-acre tract.
Plaintiffs’ Exhibit 8 is a proposal prepared upon request
from Ms. Haisfield for her consideration to place the
equestrian center on the 258-acre Option Property. Ms.
Haisfield testified that this was one option she was
considering as an alternative to placing the improvéments
on the 98-acre tract where she feared they would be visible
from Oakmont.
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Ms. Haisfield testified that she had a contract to
either purchase, or have an option to purchase, the Gordon
tract, which is the triangular tract of property in between
Laurel Ridge and the 258-acre Option Property shown on
Plaintiffs Exhibit 8 containing pasture and a pond. Her
plan was to put the three properties together and to close
on all three at the same time. This plan was verified by
her attorney, Forbes Reback, at trial.

The Court also received testimony that purchaser made
a second offer to sellers in late October/early November of
2000. This offer was for the same amount of money and the
same property contained in the original purchase agreement,
i.e., the purchase of the 98-acre Laurel Ridge property
with the option to purchase the 258-acre Option Property.

In its view, the Court walked to the residence at
Oakmont and viewed the Laurel Ridge property. It also
visited the Laurel Ridge residence. Both residences are
located at the top of hills.

QUESTIONS PRESENTED

I. Whether the “view” easement from Oakmont
constitutes a “restrictive covenant” that materially and
adversely affects the use of the lLaurel Ridge property for
residential purposes according to the relevant terms of the
purchase agreement found in Section 147

II. Whethex the view easement renders the title
unmarketable under the terms of the purchase agreement?

LEGAL ARGUMENTS AND CONCLUSIONS

I. Whether Restrictive Covenant Materially and
Adversely Affects the Property for Residential
Use.

The Court holds that the view easement does not
constitute a restrictive covenant that materially and
adversely affects the use of the Laurel Ridge Property for
residential purposes. In reaching this decision, the Court
was heavily influenced by the fact that a substantial
residence already exists on Laurel Ridge that cannot be
seen from Oakmont and thus does not violate the view
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easement. Clearly, the mere existence of the Lape house is
the strongest evidence that the restrictive covenant does
not materially affect the use of the property for
residential purposes. It is also worth noting that while
Ms. Haisfield had plans to make improvements and additions
to the Lape residence, none of her architectural plans
depicted improvements that, would be higher than existing
structural elevations.

As Plaintiff’s counsel points out in his supporting
memorandum, the term “for residential purposes” does not
include improvements to the property that are commercial or
agricultural in nature. See Jernigan v. Capps, 187 va. 73,
80, 45 S.E.2d 886 (1948) (holding that a residential
building is one that is used for residential purposes —
that is, “one in which people reside or dwell, as
distinguished from one which is used for commercial or
business purposes”); 20 Am. Jur., Covenants, Conditions and
Restrictions, § 186, citing Timms v. Griffith, 68 S.w.2d
535 (Tex. Civ. App.) (holding that term "residential
purposes" does not include erecting a stable and keeping
horses).

The Court was presented with evidence indicating that
Ms. Haisfield intended to improve the property at some
point in the future by constructing some or all of the
following: a barn for her horses, a pasture, riding trails,
an indoor and outdoor arena, a round pin, homes for her
employees, wine vineyards, and several ponds or lakes.
However, whether or not the construction of these
improvements would violate the restrictive covenant is
irrelevant due to the fact that these intended uses fall
outside of the realm of “residential purposes.”

Defense counsel in his supporting memorandum asks the
Court to interpret the phrase “for residential purposes”
objectively, claiming that the Court should not limit its
review to only those improvements found in Ms. Haisfield’s
architectural plans, but should also consider any possible
improvements that could be made which would violate the
restrictive covenant. For example, Mr. Wright puts forth
several cases which define the phrase “for residential
purposes” as including such structures as tennis courts,
basketball courts, baseball fields, gardens, tree-houses,
and swimming pools. See generally Bagko Development Co. V.
Damitz, 640 N.E.2d 67 (Ind. Ct. App. 1994) (holding that
these structures are within the purpose of a single-family
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residence). Mr. Wright’s argument is that Ms. Haisfield
would be prohibited by the view easement from building
these improvements in the future, and losing the right to
make these improvements materially and adversely affects
Ms. Haisfield’s ability to use and enjoy her property for
residential purposes. The Court rejects this argument.

There is no evidence that Ms. Haisfield intended to
make these improvements, with the exception of perhaps a
swimming pool. More importantly, there is no evidence
before the Court that the construction of any of these
features would violate the view easement. Even if the
Court were to assume that the restrictive covenant would
prevent Ms. Haisfield from building one or more of these
improvements, the Court is not convinced that such
deprivation would “materially” affect her ability to use
the property for residential purposes.

Finally, counsel for Defense argues that Ms. Haisfield
specifically intended to build a new road to access the '
Option Property. Because construction of the road would
likely violate the restrictive covenant, Ms. Haisfield
would be prevented from constructing the road and thus
materially and adversely affected. In support of his
argument, Mr. Wright cites an Arkansas case in which the
court allows the construction of a road despite the
existence of a restrictive covenant limiting property use
to residential purposes only. See Casebeer v. Beacon
Realty, Inc., 449 S.W.2d 701 (Ark. 1970). However, the
restrictive covenant in the case at hand only prevents the
erection of buildings on the Laurel Ridge property that can
be viewed from Oakmont. There is no evidence that the
construction of an access road for residential purposes
will violate the view easement. See generally Neekamp v.
Huntington Chamber of Commerce, 99 W.vVa. 388, 129 S.E. 314
{1925) (holding that “the word ‘building’ cannot be held to
include every species of erection on land, such as fences,
gates, or other like structures,” and rejecting the
argument that a railroad track constitutes a building);
Hemenway v. Bartevian, 321 Mass. 226, 72 N.E.2d 536
(1947) (holding that the extension and modification of a
concrete entranceway did not constitute a “building” so as
to violate a restrictive covenant).

For the above stated reasons, Defendant has failed to
prove that the restrictive covenant materially and
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adversely affects her ability to use the Laurel Ridge
property for residential purposes.

II. Whethexr Restrictive Covenant Renders Title
Unmarketable,

The Court also finds that the restrictive covenant
does not render title unmarketable. The question of
marketability of title is a question of law for the Court.
Madbeth, Inc. v. Weade, 204 Va. 199, 202, 129 S.E.2d 667,
669-70 (1963). In Madbeth, the Supreme Court of Virginia
defined a marketable title as such:

A marketable title is one which is free
from liens and encumbrances; one which
discloses no serious defects and 1is
dependent for its wvalidity wupon no
doubtful questions of law or fact; one
which will not expose the purchaser to
the hazard ™ of litigation or embarrass
him in the peaceable enjoyment of the
land; one which a reasonable well-
informed and prudent person, acting
upon business principles and with full
knowledge of the facts and their legal
significance, would be willing to
accept, with the assurance that he, in
turn, could sell or mortgage the
property at its fair value.
Id. at 202, 129 S.E.2d at 669-70.

In his supporting memorandum, counsel for Defense
focuses on the language “free from liens and encumbrances”
and “one which will not embarrass [the Purchaser] in the
peaceable enjoyment of the land.” Id. The essence of Mr.
Wright’s argument is that the restrictive covenant attached
to the Laurel Ridge property is a negative easement, and
all negative easements are encumbrances. See generally 77
Am. Jur. 2d., Vendor and Purchaser, § 210 (stating that
“private covenants or agreements imposing restrictions as
to the use to which premises may be put . . . render the
title unmarketable). Because a marketable title under
Madbeth is one that is free from all encumbrances, title in
the case at hand is unmarketable. Madbeth 204 Vva. at 202,
129 S.E.2d at 669-70; see also McAllister v. Harmon, 101
Va. 17, 42 S.E. 920, 922-23 (1902) (holding purchaser need
only show that encumbrance may negatively impact his
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ability to develop or enjoy his property to render title
unmarketable). The Court rejects this argument.

While Mr. Wright’s legal reasoning appears sound at
first glance, his argument cannot be applied directly to
the case at hand in light of the specific language found in
the relevant portion of the purchase agreement. Section 14
of the purchase agreement states:

At settlement Seller shall convey the
Property to the Purchaser by general

warranty deed containing English
covenants of title, free of all
encumbrances, tenancies, liens (for

taxes or otherwise), but subject to
such restrictive covenants and utility
easements of 1record which do not
materially and adversely affect the use
of the Property for residential
purposes =~ or render the title
unmarketable. (Emphasis added)
Because the terms of the purchase agreement specifically
allow for the presence of some restrictive covenants, Mr.
Wright’s argument that title must be completely free from
all encumbrances fails.

Mr. Wright’s second argument supporting the claim that
the title is unmarketable is grounded upon testimony by Dr.
Moses indicating that he might initiate a legal action in
the future to prevent Ms. Haisfield from building an access
road to the Option Property. According to Dr. Moses’
deposition, he believes that construction of such a road
may violate one or both restrictive covenants. Defense
counsel argues that Dr. Moses’ testimony is evidence that
Ms. Haisfield may be exposed to the threat of litigation
and may be “embarrassed . . . in the peaceable enjoyment of
the land.” Madbeth, 204 va. at 202, 129 S.E.2d at 669-70.
~Accordingly, under the definition of marketable title as
laid out in Madbeth, the threat of such litigation renders
title unmarketable. See id. The Court does not agree with
this argument.

In Madbeth, the seller of a two-acre piece of property
brought an action for breach of contract against the
purchaser when purchaser refused to close the deal pursuant
to the purchase agreement. The purchase agreement- provided
that the property title was to be “free and clear of all
liens and indebtedness of every kind.” Id. at 200. The
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defendant-purchaser denied that he was in breach, claiming
that certain clouds on the title existed which the seller
failed to cure and which rendered title unmarketable.
Specifically, the two-acre parcel of land was part of a
larger tract that had been conveyed away in piece-meal
fashion by several different conveyances during previous
years. The exact boundaries and descriptions of these
prior conveyances were vague and indefinite. There was
also evidence of the existence of a sewer easement located
somewhere on the two-acre property. Because of the high
probability of overlapping conveyances, multiple claims to
the property, and the existence of an easement whose
dimensions and location were unknown, the Supreme Court of
Virginia ruled that title was unmarketable. Id. at 203.
The Court based its ruling on the “hazard” of litigation
that a purchaser would likely face and the “necessity to
resort to extrinsic proofs.” 1Id.

As stated above, the purchase agreement in the present
case, unlike that in Madbeth, does not require the property
to be completely free of all liens and encumbrances at
closing. The Court also finds that the view easement
attached to the Laurel Ridge property is clearly
distinguishable from the multitude of claims and the
ambiguous easement encumbering the two-acre property in
Madbeth.

The test for determining unmarketable title is an
objective one, where title is considered “unmarketable”
only where a reasonable buyer would refuse to accept the
property due to conflicting interests in or litigation over
the property. See Madbeth, 204 Va. at 202, 129 S.E.2d at
670. Madbeth does not require this Court to find title
“unmarketable” simply based on the possibility of future
litigation that may result from future intentions and
improvements to the property contemplated by Ms. Haisfield
prior to sale. Even if the Court were to look specifically
at Ms. Haisfield’s plans for Laurel Ridge, there is no
evidence to suggest that her contemplated access road will
violate the restrictive covenants and lead to a litigious
battle with her neighbors at Oakmont.

Applying the test as set forth in Madbeth, the Court
does not find that the restrictive covenant renders title
in the present case unmarketable. Despite Ms. Haisfield’s
planned improvements and Dr. Moses’ testimony, there is
little evidence that the purchaser of Laurel Ridge would be
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subject to embarrassing litigation that would prevent him
or her from the peaceable enjoyment of the property. 1In
addition, the Court has difficulty accepting Defendant’s
argument that title is no longer marketable in light of Ms.
Haisfield’s renewed offer to purchase Laurel Ridge in
November, 2000. It is worth noting that this renewed
offer, initiated by the Defendant, was for the same amount
previously agreed upon by the two parties prior to
discovery of the restrictive covenants by Ms. Haisfield.

For the reasons stated above, the Court finds that the
restrictive covenant, under the terms of the purchase
agreement, does not adversely and materially affect the use
of the property for residential purposes or render title
unmarketable. As a result, Defendant’s refusal to make
payment on June 30, 2000, as required under the purxchase
agreement, constitutes a breach of contract for which the
Plaintiffs are entitled to judgment in the amount of
$50,000 liquidated damages.

The Court notes that there was no evidence presented
at trial to support a claim for attorney’s fees;
consequently, none shall be awarded.

CONCLUSION

Defendant McLean Faulconer is ordered to pay the sum
of $50,000 to Plaintiffs plus any interest earned to be
credited to the judgment herein awarded Plaintiffs against
Defendants of $50,000 plus interest at the judgment rate
from June 30, 2000, plus costs of court.

Mr. Berry is directed to prepare an Order consistent
with this Opinion and submit it to the Court after Mr.

Wright’s endorsement.

Paul M. Peatross, Jr.
Judge
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here is clear. I think it is -- it ought to be
clear from the fact that no contrary authority
is even cited by the other side, that this
particular determination, and I say it again
respectfully, Your Honor, is incorrect so far as
the provision concerning title marketability and
the requirement of the general warranty deed
containing English covenants.

With respect to the other matter; Your
Honor, to the extent that any conversations have
gone on between counsel on the legal fee issues,
they have been handled by Robert Angle, my
associate here, who is at the table. I do agree
with Mr. Berry that the figures that he gave to
Mr. Angle in the conversations certainly didn't
sound unreasonable to me, but I don't think that
there would be any entitlemen; to those legal
fees. 1I'll ask Mr. Angle if he'll just take a
second to describe that to you.

THE COURT: All right.

MR. ROBERTS: Thank you, sir.

THE COURT: Mr. Angle?

MR. ANGLE: Your Honor, Mr. Berry is
correct in that we don't take issue with the

amount of the attorneys' fees. And I've
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actually had an opportunity to review his final
order, and there are two issues in there that we
disagree with. One is the attorneys' fee issue,
and he's correct in expecting that we disagree
as to his legal. entitlement.

The Lapes' remedies under the contract
are exclusively the liquidated damages that they
agreed to. Originally under the contract,
before they added thé addenda which adds the
liquidated damages clause, they were entitled to
damages under default, which is paragraph 23
under the contract. It provides in the first
sentence that if seller or purchaser defaults in
this contract, the defaulting party, in addition
to all their remedies available to all brevity,
shall be liable for any damages, all expenses
incurred by the non-defaulting party in
connection with this transaction and the
enforcement of the contract, including, without
limitation, attorneys' fees and costs, if any.

So originally under the contract, the
Lapes would have had to come forward and present
whatever evidence of damages they might have,
and then they would be entitled under paragraph

23 to recover those damages and any attorneys'
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fees and costs. Instead, however, the parties
agreed to a liquidated damages provision which
is in paragraph 24.

And paragraph 24 provides that should
purchaser default and/or breach this contract,
the seller shall be entitled to retain the
earnest money deposit, $50,000, as ligquidated
damages in lieu of all other remedies provided
at law or in equity against the purchaser. 1It's
a one-way default provision. It benefits the
sellers, not the purchaser.

The significance, Your Honor, of this
provision is twofold. One, obviously, it
obviates the need for the Lapes to actually
prove actual damages which, in a case like this,
could be very difficult to prove. But it also
protects the Haisfields, and that was the
intent, to limit their exposure under the
contract, the $50,000 in liquidated damages.

And, Your Honor, the use of the term --
in fact, in Mr. Berry's argument, he said you
have to start with a contract and look at the
contract and see what it says. And that's --
he's absolutely right. That's a basic,

fundamental legal proposition for a contract
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interpretation. And the use of the term remedy
in paragraph 24 is very significant.

As Your Honor is aware, under all well
established rules of construction, a contract is
to be construed .according to the plain meaning
of the terms used. That's from the Bridgestone
Firestone case, Virginia Supreme Court, 250 Va
402, from 1995. And also the supreme court
said, The guiding light is the intention of the
parties as expressed by them in the words they
have used. And courts are bound to say the
parties intend what the written instrument
plainly declares. That comes from Meagan Corp,
which is a Virginia Supreme Court case at 203 Va
259, a 1962 case.

Your Honor, attorneys' fees are one of
the remedies that was originally provided under
the contract. The American rule, as you know,
is that the parties are not entitled to recover
their attorneys' fees in any, just normal
litigation. They're either entitled by
contractual right or by statute, or there are
certain other narrow exceptions. But those are
it, by contract or by statute. They have no

statutory right to recover their attorneys' fees
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here. 1Instead, it is a remedy that was provided
in paragraph 23 of the contract.

So in paragraph 24, when the parties
agreed instead to go forward and accept
ligquidated damages of $50,000 in lieu of all
other remedies at law or in equity, they were
therefore giving up their right to recover
attorneys' fees under paragraph 23. "All other
remedies" is significant here and actually, I
think, controlling.

THE éOURT: Well, did Mr. Berry reserve
his right to put on evidence of attorneys' fees
at trial?

MR. ANGLE: I don't believe he did, but I
wasn't there so I'll have to defer to him. But
I didn't -- I don't know.

THE COURT: Well, would you want to rely
on the Court's letter opinion on that?

MR. ANGLE: Sure, Your Honor. I would --
let me look at the Court's letter opinion, but
I --

THE COURT: Well, it says on page 11 that
the Court notes that there was no evidence
presented at trial to support a claim for

attorneys' fees, consequently none shall be
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awarded. So I thought I addressed that in the
letter opinion, but maybe not.

MR. ANGLE: I think that Your Honor has
addressed it.

The other issue is prejudgment interest
that is sought by the final order. OQur argument
is essentially the same, Your Honor. Under the
contract, the earnest money deposit was stuck in
an escrow account whére it has been earning
interest. We don't have any argument with
opposing couAsel, at least I don't think so,
that they would be entitled to whatever interest
was earned on the $50,000. And that interest
was intended to allow the $50,000 to continue
accruing interest so that if closing got pushed
from the original c¢losing date, the sellers
wouldn't be harmed in any way because the value
of the $50,000 would remain constant.

Your Honor, prejudgment interest is not a
matter of right under Virginia law. As you
know, prejudgment interest is normally designed
to make -- I'm sorry. The prejudgment interest
is awarded in discretion of the Court, as the
supreme court has held. Prejudgment interest is

remedial, we would say, just like the attorneys'

&
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KENNETH R. LAPE, et al.,
Plaintiffs
V. . CASE NO. C100-8407
AUDREY LEA HAISFIELD, et al.
Defendants
FINAL ORDER

On the 24" day of May, 2001, came the parties hereto on the issues joined, and the
case was tried before the Court, sitting without a jury. The Court heard the evidence, took a
view of the real property that is the subject of this action, and received the oral and written
argument of counsel.

On June 14, 2001, the Court issued its ruling in the case in the form of a letter opinion.
In accordance with the findings and rulings of the Court contained therein, it is ORDERED
that the Plaintiffs, Kenneth R. Lape, Trustee, and Barbara Gsand Lape, Trustee, shall have
judgment against Audrey Lea Haisfield and Laurel Ridge, LLC, Defendants, jointly and
severally, in the amount of $50,000.00, with interest thereon at the judgment rate from June
30, 2000, until paid, plus the Plaintiffs’ taxable costs. It is ORDERED that the Defendant
McLean Faulcouner, Inc., the holder of an escrow in the amount of $50,000.00 plus interest
which has accrued thereon, shall pay the $50,000.00 plus accrued interest to the Plaintiffs to
be credited against the Plaintiffs’ judgment against the Defendants Haisfield and Laurel
Ridge, LLC. '

The Defendants’ Motion for Reconsideration is denied.

Upon the argument of counsel and the presentatmn of eyidence concerning the
Plaintiffs’ legal fees, the Court awards $ ﬁ
Defendants Haisfield and Laurel Ridge, LLC, to the Plaintiffs.

in counsel fees from the
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And nothing further remaining to be accomplished in this action, it is ORDERED
dismissed from the pending docket of the Court.

e [t

Judge k
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Assignment of Error — Audrey Lea Haisfield

The trial court erred, as a matter of law, when it ruled
that a restrictive covenant, such as that encumbering the

property at issue, does not render title to the property
unmarketable.

Assignment of Error — Kenneth R. Lape

The trial court erred in denying counsel fees to the Lapes
when the reasonableness and timeliness of the request
was not in dispute, only the legal right to collect such
fees under the contract.
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