


TABLE OF CONTENTS 

Plaintiffs' Motion for Judgment, 
with Exhibit, 

Appendix Page 

filed July 28, 2000 ........................................ 1 

Exhibit: 

A. Virginia Association of Realtors 
Residential Contract of Purchase 

dated February 14, 2000 .•..............•......... 5 

Grounds of Defense and Counterclaims of 
Audrey Lea Haisfield and Laurel Ridge, LLC, 
with Attachment, 

filed August 18, 2000 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 

Attachment: 

Deed 
dated May 3, 1994 .................................. 20 

Plaintiffs' Answer and Grounds of Defense to Counterclaims 
filed September 19, 2000 .................................. 23 

Excerpts of Transcript of Hearing before 
The Honorable Paul M. Peatross, Jr., 
with Exhibits, 

on May 24, 2001 ........................................ 27 

Testimony of Wendall Winn: 

Direct Examination by Mr. Berry . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 
Cross Examination by Mr. Wright . . . . . . . . . . . . . . . . . . . . . . . . . . 61 

. 
1 



Excerpts of Transcript of Hearing before 
The Honorable Paul M. Peatross, Jr. 

on May 24, 2001, continued: 

Testimony of Joe Cochran: 

Direct Examination by Mr. Berry ........................... 64 
Cross Examination by Mr. Wright • . . . . . • . . . . . . . . . . . . . . . . . . . 70 

Testimony of Kenneth Lape: 

Direct Examination by Mr. Berry ........................... 72 
Cross Examination by Mr. Wright .......................... 95 
Redirect Examination by Mr. Berry ........................ 104 

Testimony of Carol Clark: 

Direct Examination by Mr. Berry ............•............. 108 
Cross Examination by Mr. Wright ..............•.......... 123 
Redirect Examination by Mr. Berry .........•.............. 127 
Recross Examination by Mr. Wright ....................... 130 

Testimony of Forbes Reback: 

Direct Examination by Mr. Berry .....................•.... 132 

Testimony of Steve McLean: 

Direct Examination by Mr. Berry . . . . . . . . . . . . . . . . . . . . . . . . . . 141 
Cross Examination by Mr. Wright ......................... 158 
Redirect Examination by Mr. Berry . . . . . . . . . . . . . . . . . . . . . . . . 164 

.. 
11 



Excerpts of Transcript of Hearing before 
The Honorable Paul M. Peatross, Jr. 

on May 24, 2001, continued: 

Testimony of Audrey Haisfield: 

Direct Examination by Mr. Berry ...•...................... 166 
Cross Examination by Mr. Wright ......................... 181 
Redirect Examination by Mr. Berry ........•......•..•..•.. 183 
Recross Examination by Mr. Wright ....................... 186 

Testimony of Warren Andrews: 

Direct Examination by Mr. Wright ......•.....•........... 187 
Cross Examination by Mr. Berry .•.....••................. 192 
Redirect Examination by Mr. Wright ......•.........•...... 199 

Testimony of Audrey Haisfield, recalled 

Direct Examination by Mr. Wright ........................ 202 
Cross Examination by Mr. Berry .........•................ 212 

Testimony of Steve McLean, recalled: 

Direct Examination by Mr. Wright .....................•.. 215 
Cross Examination by Mr. Berry .......................... 220 

Testimony of Kenneth Lape, recalled: 

Direct Examination by Mr. Berry . . . . . . . . . . . . . . . . . . . . . . . . . . 226 

Plaintiffs' Exhibits: 

1. Virginia Association of Realtors 
Residential Contract of Purchase 

dated February 14, 2000 ........................ 264 

... 
111 



Plaintiffs' Exhibits, continued: 

2. Letter to 
Forbes Reback from 
Wendall Winn, Jr. 
Re: Sale by Ken and Barbara Lape to Laurel Ridge, L.L.C. 

dated June 28, 2000 ............................ 27 4 

3. Letter to 
Wendall Winn, Jr. from 
Marshall Slayton 
Re: Haisfield Purchase of 98.78 Acres from Lape 

dated June 29, 2000 ............................ 276 

4. Letter to 
Wendall Winn, Jr. from 
Marshall Slayton 
Re: Amendment to June 29,2000 Letter (Haisfield Purchase of 
98.78 Acres from Lape) 

dated June 30, 2000 .....•....•................. 277 

5. Letter to 
Marshall Slayton from 
Wendall Winn, Jr. 
Re: Haisfield Purchase of 98.78 Acres from Lape 

dated June 30, 2000 ...•................•...••.. 279 

6. Letter to 
Forbes Reback from 
Joseph Cochran 
Re: Lape/Haisfield 

dated June 23, 2000 ..........•................. 281 

7. Deed 
dated May 20, 1998 ............................ 282 

. 
IV 



Plaintiffs' Exhibits, continued: 

10. Letter to 
Mr. and Mrs. Haisfield from 
Forbes Reback 
Re: Dealings with Lape 

dated June 28, 2000 ••.•......••••..••.•..•••••• 286 

11. McLean's Notes 
undated .................................... 287 

12. McLean's Note 
undated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 288 

13. Virginia Association of Realtors 
Residential Contract of Purchase, 
with Addendum, 

dated April 20, 2000 .•.......•...•..•.•••••.... 289 

Addendum: 

Tye River Limited Partnership, et al to Haisfield 
Re: Closing 

undated ................................ 296 

14. Bill of Sale Agreement 
Re: Kenneth and Barbara Lape 

dated June 6, 2000 •••...•••••....•.•..•••..... 297 

15. Letter to 
Steve from 
Warren Andrews 
Re: Measurement of Flat Land 

undated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 8 

v 



Plaintiffs' Exhibits, continued: 

16. ALTA Commitment for Title Insurance Documents 
Re: Audrey Lea Haisfield 

dated June 16, 2000 ............................ 299 

17. Letter to 
Mr. and Mrs. Moses from 
Stephen McLean 
Re: Boundary Line between the Moses and Lape Residences 

dated October 25, 2000 .•........•..........•... 301 

Defendants' Exhibits: 

1. Deed 
dated May 3, 1994 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308 

4. Map 
undated . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 311 

Opinion Letter to 
Counsel and Mr. McLean from 
The Honorable Paul M. Peatross, Jr. 

dated June 14, 2001 ..................................... 312 

Plaintiffs' Motion and Notice of 
Presentation of Final Order 

filed October 4, 2001 ....•................•. o ••• o •••••••• 323 

Excerpts of Transcript of Proceedings before 
The Honorable Paul M. Peatross 

on October 9, 2001 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 324 

. 
VI 



Final Order of 
The Honorable Paul M. Peatross, Jr. 

entered November 9, 2001 .....••.....•.•••....•.••...... 331 

Assignments of Error ............. · ••.•.......••....•.••..•... 333 

.. 
Vll 



VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY 

KENNETH R. LAPE, TRUSTEE OF THE 
KENNETH R. LAPE LIVING TRUST, 
and 
BARBARA GSAND LAPE, TRUSTEE OF THE 
BARBARA GSANDLAPE L(VING TRUST, 

v. 

AUDREY LEA HAISFIELD, 
826 Ballard Canyon Road 
Solvang, California 93463. 

Plaintiffs 

LAUREL RIDGE, LLC, a Virginia Limited Liability Company 
Serve: Forbes R. Reback, Registered Agent 
700 East High Street 
Post Office Box 20 
Charlottesville, Virginia 22902 {Albemarle County), and 

McLEAN FAULCONER, INC., a Virginia Corporation, 
Serve: Stephen T. McLean, President 
McLean Faulconer, Inc. 
503 Faulconer Drive, Suite 5 
Charlottesville, Virginia 22903 (Albemarle County) 

· Defendants 

MOTION FOR JUDGMENT 

TO THE HONORABLE JUDGE OF THIS COURT: 

At Law No .CUm .... f6L/o1 

Come now the Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living Trust, and 

Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, by counsel, and in support 

of this Motion for Judgment against the Defendants, jointly and severally, say as follows: 

1. The Plaintiffs own certain real estate situated in the Scottsville Magisterial District of 

Albemarle County, containing 98.78 acres, more or less, being designated as Tax Map 111, Parcel 
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Number 5A, with improvements, fronting on Virginia State Route 712 in North Garden. This real 

estate is a portion of the same property conveyed to the Plaintiffs by deed dated May 20, 1998, 

recorded in Deed Book 1706, Page 144 in the Clerk's Office of the Circuit Court of Albemarle 

County. 

2. On or about February 14, 2000, the Plaintiffs entered into a Virginia Association of 

Realtors Residential Contract ofPurchase, including certain addenda, with the Defendants Audrey 

Lea Haisfield or Laurel Ridge, LLC. The contract was executed by Audrey Lea Haisfield in her 

individual capacity and as apparent agent for Laurel Ridge, LLC. A copy of the contract is attached 

hereto as Exhibit A. 

3. The contract contained, inter alia, the following provision: "Should Purchaser default 

and/or breach this Contract, the Seller shall be entitled to retain the earnest money deposit of 

$50,000.00 as liquidated ~amages in lieu of all other remedies provided at law or in equity against 

the Purchaser." 

4. The Plaintiffs complied with all of their legal requirements pursuant to the contract, and 

all contingencies were met. As the contract closing date of June 30, 2000 approached, counsel for 

the Plaintiffs drafted a proposed deed and closing statement and provided these documents to 

counsel for the Defendants Haisfield and Laurel Ridge, LLC, on or about June 23, 2000. 

5. On or about the scheduled closing date of June 30,2000, the Plaintiffs by their counsel 

tendered full performance of their obligations under the contract to counsel for the Defendants 

Haisfield and Laurel Ridge, LLC. A day before the scheduled closing, for the first time, counsel for 

these Defendants alleged that certain covenants contained in the deeds in the chain of title to the 

property constituted a defect in the title which "materially and adversely affect the use of the 

property for residential purposes and/or render the title urunarketable." (See paragraph 14 ofExhibit 

A, the sales contract) 

6. In fact, these covenants do not constitute a defect in the title which materially and 

adversely affect the use of the propertY for residential purposes nor do these covenants render the 

title unmarketable. The Defendants Haisfield and Laurel Ridge, LLC, did not act in good faith in 

asserting the aforesaid covenants as a title defect, rather they used this provision of the contract as 

a pretext for avoiding performance of their obligations to purchase the property. 

0 
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7. The actions of the Defendants Haisfield and Laurel Ridge, LLC as described above 

constitute a default and/or breach of the tenns of the contract, ther~by entitling the Plaintiffs to the 

agreed upon liquidated damages. The Plaintiffs have, in fact, suffered damages as a result of the 

default and/or breach of the aforesaid Defendants. 

8. In addition to the liquidated damages, paragraph 23 of the contract entitles the Plaintiffs 

to all attorneys' fees, costs, and other expenses as a consequence of any breach or default, in addition 

to all other remedies available at law or equity. The Plaintiffs have incurred expenses, legal fees and 

other costs as a consequence of the actions of the Defendants as set forth in this Motion. 

9. Mclean Faulconer, Inc. is made a party defendant to this action because it holds the 

liquidated damage deposit of$50,000 to which the Plaintiffs are entitled in view of the Defendants' 

actions. 

WHEREFORE, the. Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living Trust 

and Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, by counsel, move the 

court for judgment against the Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC,jointly and 

severally, in the amount of FIFTY THOUSAND DOLLARS ($50,000.00), plus interest at the 

'udgment rate thereon from June 30, 2000, until paid, plus their taxable costs, attorneys' fees, and 

any other reasonable expenses as permitted by Paragraph 23 of the purchase contract. The Plaintiffs 

further move the court to order the Defendant McLean Faulconer, Inc., to surrender the liquidated 

damage deposit to them as provided in the contract. 

John G. Berry 
Berry & Early 
P. 0. Box 620 
Madison, Virginia 22727 
(540) 948-6848 
(540) 948-3513 (facsimile) 

KENNETH R. LAPE, Trustee 
BARBARA GSAND LAPE, Trustee 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ALBEMARLE 

KENNETH R. LAPE, TRUSTEE OF THE 
KENNETH R. LAPE LIVING TRUST, et ~ 

Plaintiffs, 

v. Case No. CL00-8407 

AUDREY LEA HAISFIELD, et als., 

Defendants. 

GROUNDS OF DEFENSE AND COUNTERCLAIMS 
OF AUDREY LEA HAISFIELD AND LAUREL RIDGE. LLC 

Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC, by counsel, state the 

following for their Grounds of Defense to Plaintiffs Motion for Judgment: 

1. Defendants admit the allegations in paragraph 1 of Plaintiff's Motion for Judgment. 

2. Defendants admit the allegation in paragraph 2 of Plaintiffs Motion for Judgment. 

3. The agreement speaks for itself. Defendants, therefore, deny the allegations in paragraph 

3 of Plaintiff's Motion for Judgment. 

4. Defendants deny the allegation in paragraph 4 of Plaintiffs Motion for Judgment that 

Plaintiffs complied with all of their legal requirements pursuant to the contract, and all 

contingencies were met Defendants admit the allegation in paragraph 4 of Plaintiffs 

Motion for Judgment that counsel for Plaintiffs drafted a proposed deed and closing 

statement and provided these documents to counsel for the Defendants on or about June 

23,2000. 

5. Defendants deny the allegation in paragraph 5 of Plaintiffs Motion for Judgment that on 

or about the closing date of June fJ, 20f$ ~ P~~fff by. thefr counsel tendered full 
: ' ---- --·· • .-J. 
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performance of their obligation under the contract to counsel for the Defendants. 

Defendants admit the remaining allegations in paragraph 5 of Plaintiffs Motion for 

Judgment. 

6. Defendants deny the allegations in paragraph 6 of Plaintiff's Motion for Judgment 

7. Defendants deny the allegatio~ in paragraph 7 of Plaintiffs Motion for Judgment. 

8. Defendants deny the allegations in paragraph 8 of Plaintiffs Motion for Judgment. 

9. Defendants admits the allegation in paragraph 9 of Plaintiffs Motion for Judgment that 

McLean Faulconer, Inc. is made a party defendant to this action because it holds the 

liquidated damage deposit of $50,000.00. Defendants deny the remaining allegations of 

paragraph 9 of Plaintiffs Motion for Judgment. 

10. Defendants reserve the right to amend their Grounds of Defense to Plaintiff's Motion for 

Judgment from time to time as they deem fair, and to avail themselves of such defenses 

and/or affirmative defenses as they deem fit. 

COUNTERCLAIMS 

11. The Plaintiffs own certain real estate situated in the Scottsville Magisterial District of 

Albemarle County, containing 98.78 acres, more or less, being designated as Tax Map 

111, Parcel Number SA, with improvements, fronting on Virginia-State Route 712 in 

North Garden. This real estate is a portion of the same property conveyed to the 

Plaintiffs by deed dated May 20, 1998, recorded in Deed Book 1706, Page 144 in the 

Clerk's Office of the Circuit Court of Albemarle County. 

2 
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12. On or about February 14, 2000, the Plaintiffs entered into a Virginia Association of 

Realtors Residential Contract of Purchase, including certain addenda, (hereinafter the 

"Contract") with the Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC. 

13. Paragraph 4 of the Contract states: "That Purchaser has made a Deposit with McLean 

Faulconer, Inc. (the "Escrow Agent''), of Fifty Thousand Dollars ($50,000.00) (the 

"Deposit") by check, receipt of which is hereby acknowledged. Upon ratification of this 

Contract by all parties, the Deposit shall be held in escrow by the Escrow Agent. If the 

transaction does not settle, the Deposit shall be held or disbursed in accordance with the 

regulations of the Virginia Real Estate Board." 

14. Paragraph 14 of the Contract states, in part: "At settlement Seller shall convey the 

Property to the Purchaser by a general warranty deed containing English covenants of 

title, free of all encumbrances, tenancies, and liens (for taxes and otherwise), but subject 

to such restrictive covenants and utility easements of record which do not materially and 

adversely affect the use of the Property for residential purposes or render the title 

unmarketable." 

15. Prior to the closing date, Defendants examination of title to the Property revealed 

restrictive covenants in a Deed between Kenneth R Lape and Barbara G. Lape, Grantors, 

and Hamilton Moses, m and Alexandra Gibson Moses, Grantees, recorded in the Clerk's 

office for the Circuit Court for the County of Albemarle in Deed Book 1401, page 449 

(hereinafter the ''Deed"), that materially and adversely affected Defendants use of the 

property for residential purposes and/or rendered the title unmarketable (hereinafter the 

"Title Defects"). The Title Defects are as follows: (1) a building restriction which states: 

3 

-16-



"[t]he Grantors covenant for themselves, their successors and assigns, that for a period of 

thirty (30) years from the date of this deed, no building shall be built on the current 

Albemarle County Tax Map Parcel 111-SA (a portion of the 98.81 residue parcel of 

Grantors as depicted on the Plat) which may be visible from the main residence 

(Oakmont) located on the property conveyed by this deed;" and (2) a prohibition against 

the "commercial removal of timber, except for sound land management purposes," for 

thirty years on a portion of the 98.78 acres. A copy of the Deed is attached hereto and 

incorporated herein as "Exhibit 1 ". 

16. On or about June 29, 2000, Defendants notified Plaintiffs of the Title Defects and gave 

Plaintiffs sixty ( 60) days to cure the Title Defects, pursuant to paragraph 14 of the 

Contract. 

17. Plaintiffs failed and refused to cure the Title Defects, and continue to fail and refuse to 

cure the Title Defects. 

18. Plaintiffs failed to comply with the legal requirements of the Contract, and failed to 

tender full performance of their obligations under the Contract. 

19. Plaintiffs defaulted and/or breached the Contract, thereby entitling Defendants to the 

return "of the -Deposit, in accordance with the regulations of the Virginia Board of 

Realtors 

20. Paragraph 23 of the Contract allows the Defendants to recover their attorneys fees and 

costs from Plaintiffs as a result of Plaintiffs default and/or breach of the Contract. 

WHEREFORE, Defendants, Audrey Lea Haisfield and Laurel Ridge, LLC, ask that 

Plaintiffs Motion for Judgment be dismissed with prejudice, that McLean Faulconer,· Inc. be 

4 
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ordered to return the earnest money deposit of $50,000.00 to Defendants, that Defendants be 

awarded judgment against the Plaintiffs for interest on the $50,000.00 at the judgment rate from 

June 30, 2000, until paid, plus taxable costs, attorney's fees and other reasonable expenses as 

permitted by Paragraph 23 of the Contract. 

MARSHALL M. SLA 
REBACK&SLA 
P.O. Box 20 
700 East High Street 
Charlottesville, VA 22902 
Counsel for Defendants 

5 
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Respectfully Submitted, 

AUDREY LEA HAISFIELD and 
LAUREL RlDGE, LLC 

By Counsel 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Grounds of Defense and Counterclaims 

of Audrey Lea Haisfield and Laurel Ridge, LLC, was mailed, first-class, postage prepaid, this 

( tY~y of August, 2000, to: 
. 

John G. Berry, Esq. 
Berry & Early 
P.O. Box 620 
Madison, VA 22727 

Stephen T. McLean, President 
McLean Faulconer, Inc. 
503 Faulconer Drive, Suite 5 
Charlottesville, VA 22903 

6 
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oossas 
nus DBBD, mati1 as of this l:rd day o.f May, 1994, by and 

between .ICBNNBTH R. LAPS and BARBARA G. LAPS, husbanci and Yife, 

Grantors, parti~s of the first part, and HAMILTON MOSBS, III and 

ALtXANDr .. , GIBSON MOSES, husband and wife, Grantees, parties ()f the 

second part, whose address is: 4'/.. !, 1.1~~ 'S"V7 ~· 11~r-1A 1-.HII,, £6 )J'ir-j 

W I T ll B S S B '1 H: 

That for and in consideration of the sum of HINB HUNDRBD 

TWENTY THOUSAND AND N0/100 DOLLARS ($920,000.00), cash in hand 

paid, the receipt of which is hereby acknowledged, the said 
. . 

Grantors do· hereby· GRANT~ BARGAIN, SBLL and·co~ with.GBNBRAL 

WARR1tHTY and ENGLISH COVBHANTS OF TITLB unto the Grantees, as 

tenants by the entirety with full rights of survivorship as at 

c~n l~!!.._~d !C?~._!S_ .. t~nants in coaDOn, all that .certain lot or 

parcel of land with all improvements thereon and all appurtenances 

thereunto belonging, situated in the Scottsville Magisterial 

District of Albemarle County, Virginia, containing 48.725 acrea, as 

shown and more particularly described on plat of Robert L o Lwa, 

CoLo S. , dated April 6, 1992, which plat is recorcled in the Clerk' a 

Office of the Circuit Court of Albemarle County, Virginia, in Deed 

Book 1220, page 568 (the •Plat•). Being a portion of the aame 

property conveyed to the Grantors herein by deed of carolyn B. 

Randolph and Larned D. Randolph, her h\lllband, dated August 22, 

1979, recorded in the aforesaid Clerk's Office in Deed Book 678, 

page 662o 

This deed further provides that the Grantors covenant for 

themselves, their .successors and asaigna, that _for a period of 

-1-
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BK 140 I PG0450 
thi::ty (3~) years from the date of this deed, no commercial removal 

of timLer, eJ&.cept if necessary for sow:d land manageNDt pU%pOses, 

shall occur on the following described property of Gz-antors: 

Beginning at the Hcrthcast comer of the property conveyed by 

chis deed (adjacent to the~ depicted on the.refe:enced Pla:), 

then rwming in a Northwesterly direction along the same bearing u 

the property line (H St 0 t8' ·U• If) for 300 feet1 then in a 

straight line approximately 800 feet to VSH 712 to a point along 

VSH 712 which is 150 fe~t froaa the Horthwestem comer of the 

property conveyed by this deed. 

The Grantors covenant for themselves, their aucceaaora and 

assigns, that for a period of thirty (30) years from the date of 

this deed, no building ahall be built on the current Albemarle 

__ . _«;:9_w!~Y . .7A&.MaP Parcel 111-SA (a portion of the 98.81 re•idue parcel 

of Grantors aa depicted on the Plat) which may be viaible from the 

main residence· (Oakmont) located on the property conveyed by thia 

deed. 

This conveyance is made expresaly subject to the eaaeiDellta, 

conditions, restrictions, and reaervationa contained in duly 

recorded deeds, plats and other instrument• conatitutiDg 

constructive notice in the chain of title to the property hereby 

conveyed, which have not expired by limitation of time contained 

therein or have not otherwiae become ineffective and any lien, 

inchoate or otherwise for real.eatate taxea and a••••naent• DOt yet 

due and payable. 

-2-
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at \ 4 0 \ PG 0 4 5 \ 
WI~S the following sign~turea and seals: 

. ~~xe~nn~~;~~,.~~. -;:~=-:-:=7~=~·-___ (sBAL> 

·~pe~~Q (SBAL) 

STATE OP VIRGINIA 

,. . ... 
("': 
~ 
~ --J 

CITY/OOmRY OP c~~, to wit: 
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY 

KENNETH R. LAPE, TRUSTEE OF THE KENNETH 
R. LAPE LIVING TRUST, et al., 

Plaintiffs 

v. Case No. Cl00-8407 

AUDREY LEA HAISFIELD, et al., 
Defendants 

ANSWER AND GROUNDS OF DEFENSE TO THE COUNTERCLAIMS OF. AUDREY 
LEA HAISFIELD AND LAUREL RIDGE. LLC 

TO THE HONORABLE JUDGE OF TillS COURT: 

Come now the Plaintiffs, Kenneth R. Lape, Trustee of the Kenneth R. Lape Living 

Trust, et al., and in response to the Counterclaims filed herein by the Defendants Haisfield and 

Laurel Ridge, LLC, say as follows: 

1. Paragraphs 11 and 12 of the Counterclaims are admitted. 

2. Paragraphs 13 and 14 contain quotations from the parties real estate contract, and are 

admitted to the extent that they pwport to repeat certain portions of the contract, but are denied 

to the extent that these allegations suggest that the quoted provisions are the only contract terms 

which govern this dispute. 

3. Paragraphs IS through 20, inclusive, are denied. 

4. The Plaintiffs intend to rely on all affirmative defenses, including waiver and 

estoppel, and all other affirmative defenses which might become known through pre-trial 

discovery and for which proper notice is given. 

5. All allegations of the Plaintiffs Motion for Judgment are incorporated by reference as 

fully as if set forth herein verbatim. 
~· 

WHEREFORE, the Plaintif'fsimov.~e~cm.t{';.T~l relief requested in the Motion for 
• ~ l~ ~ to ' 

Judgment filed in this case, for dismissal bftlie .. Counterclaims, and for all taxable costs and 
2000 SEP ! 9 Pt1l2: 40 

1 . . ... , 
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legal fees and expenses related to the defense of the counterclaims as the same may be allowed 

by law and the terms of the contract. 

John G. Berry 
Berry & Early 
P. 0. Box620 
Madison, Virginia 22727 
(540) 948-6848 
Facsimile: (540) 948-3513 

KENNETH R. LAPE, TRUSTEE OF THE 
KENNETH R. LAPE LIVING TRUST, et als. 

By:~M·&r 
Counsel 

CERTIFICATE 

I certify that a true copy of the foregoing Answer and Grounds of Defense was mailed 
and sent by facsimile to Marshall M. Slayton, Esquire, and mailed to Stephen T. McLean, 
President, McLean Faulconer, Inc., on September 19, 2000. 

2 
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VIRGINIA: IN THE CIRCUIT COURT OF ALBEMARLE COUNTY 

KENNETH R. LAPE, TRUSTEE, et al., 
Plaintiffs 

v. 

AUDREY LEA HAISFIELD, 
Defendants 

CASE No. C100-8407 

TO THE HONORABLE CLERK OF THIS COURT: 

The undersigned certifies that this case is mature on the merits, and the Clerk 

is requested to place it on the docket on December 21, 2000, at 9:30 a.m. or as 

soon thereafter as it may be heard, to set the case for trial, without a jury. The trial 

is expected to take an estimated time of 5 hours. 

John G. Berry 
Berry & Early 
P. 0. Box 620 
Madison, Virginia 22727 
(540) 948-6848 
Facsimile: (540) 948-3513 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing Praecipe was mailed to 
counsel of record and all unrepresented parties~~ 
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* * * 
l (All witnesses were excluded at this time.) 

2 

3 THE COURT: So witnesses have been excluded. 

4 Opening statement, Mr. Berry . 
• 

5 MR. BERRY: Thank you, Your Honor. May it please 

6 the Court. As the Court knows from the earlier hearing we 

7 had last week and also likely from review of the file, this 

8 is a contract action based upon a Virginia Association of 

9 Realtors standard form residential contract. It involves 

10 property that's owned by Kenneth and Barbara Lape, which is 

11 located in the North Garden area of Albemarle County. 

12 They've owned a good portion of this property for twenty-

13 five (25) years roughly. Mr. Lape is a retired American 

14 Airlines pilo~. They--

9 

15 THE COURT: So wait a minute, is Mr. McLean a wit-

16 ness? 

17 MR. WRIGHT: Yeah, he will be a witness. 

18 THE COURT: Sir, you need to wait outside~· You 

19 can wait in the building. 

20 

21 Honor. 

22 

23 

MR. WRIGHT: McLean Faulconer is a party, Your 

THE COURT: Do you agree with that, Mr. Berry? 

MR. BERRY: Judge, they are sort of a nominal 

24 party, although--but they're a party only because they hold 

25 the escrow. That's the only reason. The pleadings make 
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1 that clear. So I think it's probably within the Court's 

2 discretion to exclude them. Mr. McLean is really more of a 

3 witness, I think, than he is a party. There's no claim 

4 against them other than that they hold the stake. 

5 

6 

7 

8 

9 

10 

I 

THE COURT: The stake holder. 

MR. BERRY: Yes, sir. 

THE COURT: Well, but he's still a named party. 

MR. BERRY: He is a named party. 

THE COURT: So he can stay in the courtroom. 

MR. BERRY: Judge, the property that the Lapes 

11 bought twenty-five (25) years ago is called Oakmont Farm and 

12 they lived there for a number of years. It has a historic 

13 residence on it. In 1994 they contracted to sell that resi-

14 dence with 48 acres of land, roughly, to Dr. Hamilton Moses 

15 and his wife. McLean Faulconer and Frank Hardy acted as 

16 seller's agents in that transaction. The contract in that 

17 transaction included certain restrictive covenants that the 

18 Moses requested concerning the residue of the Oakmont Farm 

19 property that was being retained by the Lapes. The parties 

20 went to settlement, both sides were represented by counsel. 

21 The Lapes were represented by McGuire, Woods, Battle & 

22 Boothe. The deed that was prepared from that transaction 

23 imposed on the residue, the 98-acre residue, two covenants, 

24 one of which was that there was to be a very limited buffer 

25 at the boundary line between the Oakmont Farm property being 
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1 sold to the Moses and the residue of the property being re-

2 tained by the Lapes. The buffer consisted of about anywhere 

3 from a hundred and fifty (150) feet to somewhat wider, de-

4 pending on where you were along the boundary line and pro­

s hibited commercial timber. That was the restriction. The 

6 balance of this 98-acre tract, Judge, is mostly wooded with 

7 the exception of a small cleared area where the residence 

8 that the Lapes have is· now located. 

9 The other covenant·, ·Judge, said that the Lapes 

10 would not build any building, and I underscore the word 

11 building, on the residue property that could be seen from 

12 the primary residence at Oakmont, a view easement in short-

13 hand terms. In 1995 the Lapes constructed a substantial 

14 residence on the residue property which is now known as Lau-

15 rel Ridge, consisting of between forty-three hundred (4,300) 

16 and five thousand (5,000) square feet and that's where they 

17 then made their residence. The property, the main resi-

18 dence, is accessed by a paved road from the public roadway. 

19 In 1999 the Lapes listed with Montague Miller the residue 

20 property, Laurel Ridge, along with another tract of approxi-

21 mately 250 acres that Mr. Lape had purchased, Mr. and Mrs. 

22 Lape had purchased that was above, if you will, sort of up 

23 the mountain from the residue property, from Laurel Ridge. 

24 Carol Clarke was the realtor with Montague Miller who han-

25 dled the matter as the listing agent for the seller's agent 
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1 for the Lapes. In February of 2000, Mr. and Mrs. Haisfield 

2 from California through--acting through McLean Faulconer 

3 were shown the property and ultimately put a written offer 

4 in place which was negotiated, and with about two weeks of 

5 back and forth'resulted in a contract being fully executed 

6 around the first of March of 2000. That contract for nine 

7 hundred thousand dollars ($900,000) for the primary resi-

8 dence and an option on the 250 acres which involved the pay-

9 ment of twenty-five thousand dollars ($25, 000) ·at closing 

10 and then put in place the purchase price for that option 

11 property ultimately if the Haisfields decided to buy it, 

12 contained a provision as all standard form residential con-

13 tracts at that time did, indicating that the property would 

14 be conveyed subject to restrictive covenants and utility 

15 easements of record which did not materially and adversely 

16 affect the use of· the property for residential purposes or 

17 render the title unmarketable. Those were the key words in 

18 the contract. The contract also, at the request of the buy-

19 ers, Mrs. Haisfield at that point and Laurel Ridge LLC, con-

20 tained a provision that in the event of default by the buyer 

21 or buyers, there would be a fifty thousand dollar ($50,000) 

22 liquidated damage escrow that would be paid over as a result 

23 and that that would limit the buyer's damages to that 

24 amount. That language was passed on by an attorney in Cali-

25 fornia who conferred with or communicated with both realtors 
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1 who agreed with the understanding that he had of that lan-

2 guage that basically would prohibit any claim for real es-

3 tate commissions or anything other than the language of the 

4 fifty thousand dollars ($50,000) that was in the contract. 

5 The contract also provided for a study period whereby the 

6 buyer could investigate the use of the property and at the 

7 conclusion of that time would have a right to basically uni-

8 laterally walk away from the contract if she chose to do 

9 that. Things moved along from there, Judge; at .wha·t I would 

10 suggest is a fairly normal pace. Things were being done. 

11 The study--the property was being viewed by various people. 

12 At the end of the study period the buyer did not opt to get 

13 out of the contract, did not opt not to go forward. Both 

14 realtors agreed the study period was over. Then everybody 

15 started preparing for closing. The contract called for a 

16 June 30~ closing date. As the closing came closer, in May 

17 Mr. Lape initiated some discussions concerning the sale of 

18 his personal property, some farm equipment, things of that 

19 nature, on the farm. The communication occurred between the 

20 realtors. Mrs. Haisfield ultimately said she wanted to buy 

21 the property at the price that was suggested, which I be-

22 lieve was twenty-three thousand, five hundred dollars 

23 ($23, 500) the evidence will show, and on or about June 6th, 

24 Mrs. Haisfield executed a bill of sale for the purchase of 

25 that property and on the bill of sale wrote language that 
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1 says that she would buy that at the time of closing on an 

2 if, as and when basis, and she added in the·language, on an 

3 if, as and when basis. Because of this fact and some other 

4 things that were happening as the month of June progressed, 
. 

5 the buyer--the seller's agent, Ms. Clarke, and the sellers, 

6 Mr. and Mrs. Lape, became concerned because they wanted. to 

7 know is this contract going to closing, and Mr. and Mrs. 

8 Lape have another residence in Florida. They were moving, 

9 had made arrangements to move all of their furniture out of 

10 their house, basically closing down their period of Laurel 

11 Ridge and preparing to move away. On the 22M of June, be-

12 cause of the phone call that Carol Clarke had received from 

13 Steve McLean and statements that he had made in that phone 

14 call about renegotiating certain aspect of the contract, Ms. 

15 Clarke called Joe Cochran at the law firm of Richmond & 

16 Fishburne, the law firm that was representing Mr. Lape in 

17 the closing, specifically Wendall Winn. Mr. Winn was gone 

18 on vacation during that time and Joe Cochran was assisting 

19 with the file. And in that conversation Mr. Cochran in-

20 quired of Mr. Reback, the attorney for Mrs. Haisfield, 

21 whether or not there was going to be a closing and Mr. Re-

22 back's comment to him was that the buyer may well walk away 

23 from the closing. He wasn't sure what was going to happen, 

24 and at that point, of course, the Lapes were concerned about 

25 whether or not they should move out of the house and what 
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1 should occur. As the week went along, the law firm of Rich-

2 mond & Fishburne, the seller's counsel, made the normal ar-

3 rangements for closing, provided the normal documents, ten-

4 dered a draft of a deed, the closing statement, the termite 

5 report, well report, things of that nature, and then on the 

6 29th of June for the first time, the closing scheduled the 

7 following day, received a letter late in the day, I believe 

8 the evidence will show from Marshall Slayton, one of the 

9 buyer's attorneys, saying that there was a title defect on 

10 the property, specifically this so-called building restric-

11 tion that the Court heard me describe a moment ago. That 

12 followed with an exchange of letters back and forth between 

13 counsel with Mr. Winn tendering performance, taking issue 

14 with the position that Mr. Slayton took, taking the position 

15 that the property was in fact marketable and that there was 

16 a fine residence on the property that was available for use. 

17 A second letter from Mr. Slayton, which came on the 30th of 

18 June and amended his earlier letter, also included the tim-

19 ber restriction in the--the commercial timbering restriction 

20 on that short or that small buffer at the boundary as an al-

21 leged title defect. The Court can, I would assume, imagine 

22 the correspondence back and forth at that point and Mr. Winn 

23 ultimately said, we•re going to consider your clients in 

24 breach if they're not prepared to close by next Friday, 

25 which at that point would have been July the 7th, I believe, 
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1 this was coming up on the 4th of July holiday. As July 7th 

2 rolled around there were more exchanges of letters, demands 

3 by the buyer's attorney to cure responses as the evidence 

4 will show by Mr. Winn, that there was no defect, nothing to 

5 be cured. No closing took place on the 7th of July and 

6 things sort of sat at that point, Judge, ultimately with 

7 this lawsuit being filed thereafter. 

8 The evidence will also show, Judge, as November 

9 approached that· there was an effort by the Haisfields who, 

10 once again, initiated closing on this property. Contact was 
. 

11 made with Mr. Winn to set up the closing by Mr. McLean. 

12 There was no discussion of any curing of any title defects 

13 or anything of that nature, simply that they were going to 

14 go forward. There was now this third piece of property that 

15 I'll reference here in a second was going to be closing and 

16 so they were ready to close, and that closing then did not 

17 take place allegedly because the third party refused to 

18 close on its property, therefore the Lape property couldn't 

19 be purchased. The Lape property, the evidence will show, 

20 Judge, had no contingency in it related to the purchase of 

21 any other property, and as the June 30th closing date ap-

22 proached initially, the evidence will be that the real con-

23 cern, or one of the real concerns on the part of Mrs. Hais-

24 field was that she had to have, as she said, all three prop-

25 erties. In other words, the residue property, the option 

lANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

""'I • A n1 "T-ri:C'\ '" ' .:' \ IID/"''l~ll A ,,n,n_, 

-38-



17 

1 property the Lapes owned and this other piece of property 

2 which basically formed a pie-shaped slice in between the two 

3 Lape tracts, and that property was owned partly by the Gor-

4 dons here in Albemarle County and partly by a trust. At 
I 

5 that time I believe the Tye River Limited Partnership per-

6 haps was the other owner, but it was a family type of trust 

7 and that property would not go to closing on June the 30th. 

8 The evidence will be that that contract which was entered 

9 into late, actually on the 20th of April, did in fact con-

10 tain a cont~ngency that it would not close unless the Lape 

11 property closed. So it's our position, and we said this at 

12 the time of the motion for summary judgment, it's our posi-

13 tion that the real reason that the contract didn't close on 

14 the 30th of June had nothing to do with these alleged title 

15 defects, it had to do with what was going on with this third 

16 tract and that the title defects amounted to--or the claim 

17 of a title defect amounted to a pretext for avoiding closing 

18 until the Haisfields could address that issue and then go to 

19 closing on all three. Judge, we believe the evidence will 

20 support the claim of the Lapes, that they're entitled to 

21 this liquidated damage deposit that's being held by Mr. 

22 McLean. We will also ask the Court to award attorney's fees 

23 and expenses under the other provisions of the contract and 

24 I think the Court, if the Court gets to that point, is going 

25 to have to look at whether or not that liquidated damage 
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1 provision is specific enough that it eliminates any claim 

2 for attorney's fees and other expenses or whether those 

18 

3 claims are properly made in addition to the amount of money 

4 in the liquidated damage escrow. Thank you . 
• 

5 THE COURT: Thank you. Mr. Wright, opening state-

6 ment? 

7 MR. WRIGHT: Your Honor, we represent the defen-

8 dants, Audrey Lee Haisfield and Laurel Ridge LLC. As you've 

9 heard already, the motion for judgment the Lapes filed in 

10 this matter request and award of fifty thousand dollars 

11 ($50,000), the amount of the earnest money deposit Mrs. Ha-

12 isfield made when she executed a February 14, 2000 contract 

13 for the purchase of Laurel Ridge, and I'll correct one thing 

14 Mr. Berry said. Mr. Berry said that Mr. and Mrs. Haisfield 

15 visited the property and executed the contract. I know he 

16 didn't mean to say that both of them executed the contract. 

17 In fact they both visited the property, but Mrs. Haisfield 

18 is the purchaser on the contract. Mr. Haisfield is not a 

19 party to that contract. 

20 Mrs. Haisfield and Laurel Ridge, LLC filed a coun-

21 terclaim in this matter requesting a reimbursement of the 

22 earnest money deposit on the premise that there was no 

23 breach of this contract by the purchaser. She failed to 

24 close on the contract when she learned one day before clos--

25 ing that there were restrictive covenants on the property 
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1 that threatened her intended use of the property and created 

2 what she believed to be a defect in the title. She believed 

3 that she was getting less than she bargained for, for rea-

4 sons that you will hear her explain. The evidence will be . 
5 that Ms. Haisfield, who was going to use the property as a 

6 residence but also as a horse farm for the breeding of a 

7 herd of horses, intended to make substantial improvements to 

8 the property and engaged various consultants in the spring 

9 of 2000, architect, landscape architects, interior design-

10 ers, to advise her about improvements to the property, what 

11 she needed to do, where these various buildings could be po-

12 tentially located, additions to the residence, location of 

13 an equestrian facility, an indoor arena, ancillary barns, a 

14 pool, housing for some employees that the Haisfields would 

15 ultimately bring with them to the farm at whatever time they 

16 moved to Virginia, pastures, a hay field. You're going to 

17 hear from her that she spent about forty thousand dollars 

18 ($40,000) in consulting fees for all of these experts advis-

19 ing her about what options she had for improving the prop-

20 erty to make it usable for her horse farm operation. You 

21 will hear from her that she was going to bring about thirty 

22 (30) horses here to Laurel Ridge. You're going to hear evi-

23 dence that because there's only about 10 or 12 acres of open 

24 area around the residence, she would have had to retain a 

25 commercial timbering operation to fell a substantial amount 
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20 

1 of the timber on Laurel Ridge to provide space for pastures 

2 and hayfields which are necessary to operation of a horse 

3 farm. You•re going to hear from her that until June 29, 

4 2000 she fully intended to perform and close on this con-
• 

5 tract, that she had been sent closing documents, had re-

6 ceived them, had furnished instructions to a bank in Phila-

7 delphia to wire funds to Charlottesville to be available for 

8 closing, that until that date when she learned for the first 

9 time that the.se restrictions on the use of the property she 

10 was ready and willing to close on this sale. And then on 

11 June 29, one day before closing, her then attorney, Marshall 

12 Slayton, telephoned her and advised her that there were re-

13 strictive covenants on the property that prohibited commer-

14 cial timbering in a certain area for a period of thirty (30) 

15 years and prohibited construction of any building, any 

16 building, that could possibly be visible from the residence 

17 at Oakmont, the home of Dr. and Mrs. Hamilton Moses. She's 

18 going to tell you that because her plans for developing that 

19 parcel were not final at that point, that she could not have 

20 known one day before closing whether her ultimate plans for 

21 the property, adding all of these improvements, would or 

22 would not adversely--be adversely impacted by these cove-

23 nants. She needed to preserve her ability to use and develop 

24 the property without an adjacent property owner having a 

25 veto power over where she ultimately put her horse facility 
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1 or indoor ring or anpillary barns and the other improve-

2 ments, the tenant housing, for example, that she would be 

21 

3 making to the property, and she concluded that the covenants 

4 were a defect in the title, and she demanded that the Lapes . 
5 cure that defect prior to closing. 

6 You're going to learn that she never said I'll 

7 never close on this property. She simply said, I cannot 

8 close on June 30 because there are these problems with the 

9 title that threaten to undo these plans that I've set in mo-

10 tion for developing my property so that I can use it for my 

11 intended purpose. The sale and purchase didn't close on 

12 June 30. But I think it•s important, Your Honor, .and you're 

13 going to hear some testimony today that these partie·s con-

14 tinued some negotiations over a period of time that went as 

15 late as about November of 2000 in an effort to resurrect 

16 this deal and make it happen, and at the conclusion of the. 

17 evidence, Your Honor, we•re going to ask the Court to dis-

18 miss the motion for judgment in this matter and to award Ms. 

19 Haisfield and Laurel Ridge LLC judgment on the counterclaim 

20 for the fifty thousand dollar ($50,000) earnest money de-

21 posit. Thank you. 

22 

23 

THE COURT: Thank you. Mr. Berry, first witness. 

MR. BERRY: Wendall Winn, Judge, is going to be 

24 our first witness. 

25 THE COURT: Let me just report to you that Mr. 
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22 

1 Craig called Mr. White's office. He was not at work, left a 

2 message for a secretary to come over. Have we seen anybody 

3 yet, Mr. Craig? 

4 MR. CRAIG: No, sir. I left a message for his 
I 

5 secretary to tell him to come over here. 

6 THE COURT: To tell Mr. White to come over here? 

7 MR. CRAIG: Yes, sir. 

8 THE COURT: Was he expected at work or did she 

9 say? 

10 MR. CRAIG: She said he might be back, she didn't 

11 know. 

12 THE COURT: Okay. 

13 MR. BERRY: Judge, we may be able to resolve it. 

14 There's a document that I want to get in. Mr. Wright and I 

15 may be able to handle it. I don•t have a problem if we just 

16 play it by ear. 

17 THE COURT: All right. So we'll wait and see what 

"18 happens. So first witness is Mr. Winn? 

19 MR. BERRY: Yes, sir. 

20 THE COURT: Wendall Winn. So, Mr. Winn, if you'll 

21 come forward to the witness chair in front, please. If 

22 you'll stand and raise your right hand. 

23 

24 WENDALL WINN, having been so duly sworn, testified 

25 as follows: 
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1 DIRECT EXAMINATION 

2 By: Mr. Berry 

3 Q Would you state your name please, sir? 

4 A Wendall Winn. 
I 

5 Q And what's your age, Mr. Winn? 

6 A Fifty-four (54) • 

7 Q What is your position, or what is your employ-

8 ment? 

9 A I'm a partner with. the law· firm of Richmond & 

10 Fishburne. 

11 Q Are you licensed to practice law in Virginia? 

12 A Yes, I am. 

13 Q And how long have you been a practicing lawyer 

14 in Virginia? 

15 

16 

17 

A Thirty (30)--thirty (30) years this June. 

Q What is the primary area of your practice? 

A Real estate and wills, trusts and estates. 

18 Q Did there come a time in 2000, early 2000 that 

19 you agreed to represent Ken and Barbara Lape in a real es-

20 tate transaction? 

21 A Yes. 

22 Q And describe the manner in which you set about 

23 undertaking that transaction on their behalf. In other 

24 words, what you ordinarily do and what you did, just 

25 briefly. 
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1 A I received a contract in late February or early 

2 March of the year 2000. I opened a file, a real estate 

3 file, did a memo to file, contacted the Lapes. Generally we 

4 send a retainer letter to the clients just telling them what 

5 we•re going to'do, and contacted Forbes Reback, the purchas-

6 ers attorney. 

7 Q Who had advised you that Mr. Reback was the at-

8 torney for the purchaser? 

9 A Probably Carol Clarke. Carol was the realtor 

10 who was the listing agent, the seller's broker. 

11 Q All right. I'm going to show you a document 

12 which I'm going mark as Plaintiff's Exhibit 1 and ask you if 

13 this is in fact a copy of the real estate contract that the 

14 realtors provided to you for this transaction. 

15 

16 (Plaintiff's Exhibit #1 was so marked for identi-

17 fication at this time.) 

18 

19 Q Can we agree that it is? I'll let you look at 

20 it briefly but I think--

21 A Yes, this is the contract. It's dated February 

22 14th, signed by Audrey Haisfield on February the 28th and by 

2 3 the La pes on March the lot • 

24 

25 tiff's 1. 

Q All right. Judge, we•d move this in as Plain-
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1 

2 

3 

4 

Winn - Direct 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Received as Plaintiff's 1. 

25 

5 (Plaintiff's Exhibit #1 was so received into evi-

6 dence at this time.) 

7 

8 Q I'm going to try to move us through to the 

. 9 point where things started to break down fairly quickly, Mr. 

10 Winn. So can you summarize for us what occurred with this 

11 transaction after you received the contract and did the, 

12 what I'll call the initial housework to get going on the 

13 closing? 

14 A Right. Well, from the middle of March until 

15 early June there was really very little activity on this 

16 closing. The closing was scheduled for June the 30th in 

17 2000. I went away on vacation to the Outer Banks on June 

18 the 7th and did not get back in the office until June the 

19 26th. Before I went on vacation I conferred with an associ-

20 ate in our office, a real estate attorney by the name of Joe 

21 Cochran, and asked him to press this thing ahead to closing. 

22 We would have prepared a de.ed and a closing statement and 

23 forwarded it to Forbes Reback, and when I left for vacation 

24 on June the 7th, I had every expectation that it would close· 

25 on June the 30th. It wasn't until I got back on he 26th that 
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1 I got involved again. 

2 Q All right. Did you on the 28th of June send a 

3 letter to Mr. Reback confirming that the Lapes were ~repared 

4 to go to closing--

5 A I 'did. 

6 Q --on June 3oth? 

7 A I did. In fact, I met with Ken and Barbara 

8 Lape on the afternoon of June the 28th. That was a .Wednes-

9 day. They ca~e to sign the deed and other s~ller•s closing 

10 documents. 

11 Q Had you gotten any indication up until that 

12 point that there was--at least in your communications, I'm 

13 not talking about Mr. Cochran now, in your communications 

14 that there was--whether--as to there not being a closing? 

15 A Not in mine. I conferred with Joe Cochran and 

16 he informed me that he had some conversations that indicated 

17 that there--

18 

19 

20 

21 

22 

MR. WRIGHT: Objection to the hearsay, Your Honor. 

THE COURT: Sustained. 

Q Yes, sir. We're going to call him. 

A No, not that I was directly involved with. 

Q Is that letter an accurate copy of the letter 

23 that you transmitted to Mr. Reback on the 28th? 

24 A It is and I hand delivered it to him because in 

25 our discussions we agreed that Mrs. Haisfield as purchaser 
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l would need to sign the deed because it contained an option, 

2 that•s an agreement. We felt like that the optionee needed 

3 to sign it so he was going to take the original, FedEx it or 

4 somehow get it to California because she was not expected to 
I 

5 be present at closing. 

6 Q And your understanding was that document was to 

7 be bac~ by Friday? 

8 A Correct. 

9 Q All right. Judge, we•d move this letter into 

10 evidence as Plaintiff•s 2. 

11 MR. WRIGHT: No objection. 

12 THE COURT: Received as Plaintiff's 2. 

13 

14 (Plaintiff•s Exhibit #2 was so marked and received 

15 into evidence at this time.) 

16 

17 Q Tell the Court what occurred then, Mr. Winn, 

18 after you delivered that letter on the 28th of June to Mr. 

19 Reback•s office. 

20 A As far as I was concerned at that point we were 

21 going to close on Friday, the 30~. Forbes, I believe was--

22 Forbes informed me that he was going out of town, I think, 

23 on Thursday and that Marshall Slayton in his office would 

24 handle the closing on Friday. I received a call from Mar-

25 shall Slayton Friday morning saying that it would not close. 
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2 

Winn - Direct 28 

MR. WRIGHT: Objection to the hearsay, Your Honor. 

Q Judge, I think he is describing a discussion 

3 that he had with an attorney representing Mrs. Haisfield who 

4 I would submit is an agent of hers and therefore that testi-
• 

5 many is exempt from exclusion under the hearsay rule. 

6 THE COURT: So how about him, Mr. Slayton being an 

7 agent of Mrs. Haisfield, a party? 

8 MR. WRIGHT: Mr. Slayton is here today and can 

9 testify as to what he said on whatever date, .Yo:ur Honor. I 

10 still think it is hearsay when it•s testimony introduced by 

11 Mr. Winn. 

12 THE COURT: So I'm going to receive it not for the 

13 truth of it, but to show what Mr. Winn did. So you can ask 

14 him what Mr. Slayton said and then ask him what he did as a 

15 result of being told whatever he was told. 

16 Q Judge, I won•t argue the point now, but I do 

17 believe that a statement by an attorney or any agent, 

18 frankly, in situations like that is the same as a statement 

19 by the principal themselves and therefore would be exempt 

20 from the hearsay rule, but I don•t--

21 THE COURT: And I'm inclined to agree with you but 

22 since Mr. Slayton is here, we don•t have a problem. 

23 Q Yes, sir. Right. And I'm not going to argue 

24 at this point. I agree. 

25 A He informed me that it would not close on Fri-
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1 day. 

2 

Winn - Direct 

Q Do you remember at what point in the day that 

3 information was received by you? 

4 A Well, it was around eleven or twelve o'clock 
I 

5 that day. I was insisting that it close because we were 

6 prepared to close and in fact delivered the original deed· 

7 and there was no reason, in my opinion, that it shouldn't 

8 close. So I waited around that afternoon. When I .called 

29 

9 back to· speak with him again, I believe his office informed 

10 me that he had left for the day. 

11 

12 (Plaintiff 1 s Exhibits #3 and #4 were so marked for 

13 identification at this time.) 

14 

15 Q All right. I'm going to show you a couple of 

16 documents that have been marked 3 and 4 which are letters 

17 from Mr. Slayton dated the 29th and the 3oth. Just ask if 

18 you received those. Did you get--get these communications? 

19 A Yes, I did. One--one letter was dated June 

2 0 29th and the other was dated June 3 o . 

21 Q Do you remember at what point in the day on the 

22 29th, Mr. Winn, if at all, you saw the letter of the 29th? 

23 A To the best of my recollection I did not re-

24 ceive this letter dated June the 29th until June the 30th. 

25 Q And then you received--did you receive the let-
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1 ter dated June the 30th that same day? 

2 A I would have to look at my file. I don't think 

3 I did. I think I got this like on Monday subsequent. But I 

4 did receive both these letters. I know I did not receive 
• 

5 the June 29 letter until the 30th. 

6 Q All right. Judge, we'd move these into evi-

7 dence as 3 and 4. 

8 

9 

10 

11 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Received. 

12 (Plaintiff's Exhibits #3 and #4 were so received 

13 into e~idence at this time.) 

14 

15 Q As a result of receiving the letter of June the 

16 29th, did you in fact communicate with Mr. Slayton and re-

17 spond with your letter of June 30th? 

18 A I did. First, of course, I called Ken Lape to 

19 inform him that we would not be closing, and then I composed 

20 a letter which .I did transmit by fax on the 30th with a hard 

21 copy by first class mail and this is that letter. 

22 Q What was your purpose in sending that letter, 

23 Mr. Winn? 

24 A To respond to the first letter, the June 29 

25 letter that I received on the 30th in which they gave their 
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1 reason for not closing, and I pointed out that in my opinion 

2 the restrictive covenants which they recited as being the 

3 problem or the explanation for not closing, did not, in my 

4 opinion, materially adversely affect the use of the property 

5 for residentiai purposes. Primarily, if for no other rea-

6 son, because there was a good residence already there that 

7 the Lapes, in fact, had already vacated. Nor, in my opin-

e ion, did .. it render the title unmarketable and so I was basi-

9 cally tendering the deed in the second page, which we do in 

10 real estate practice, and giving them until Friday the 7eh 

11 to close, and if they didn't close by then, telling them 

12 that we could consider them in breach on contract and that 

13 they would forfeit the earnest money deposit. 

14 Q All right. What prompted you to respond to him 

15 that in your opinion the title was not unmarketable? 

16 A Well, covenants of this nature, in my opinion 

17 occur frequently, attach to real estate transactions. We 

18 deal a lot with conservation easements which--which impose a 

19 severe covenant on real estate, and in my experience I've 

20 never--I've never seen that render a title unmarketable, 

21 which to me means it can't be marketed, there's no market 

22 for it. So in my opinion, it was--it was preposterous to 

23 suggest that the covenant in question made the title to the 

24 Lape property unmarketable. 

25 Q Did you have any telephone--
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1 MR. WRIGHT: Your Honor, I'm going to ask the 

2 Court to strike the expert.conclusion. Unless something 

3 missed my view, I don•t think Mr. Winn was identified as an 

4 expert in this case by the plaintiff and I think that de-

5 spite his experience in the practice of law, he•s not enti-

6 tled to offer expert testimony. 

7 Q Judge, he•s entitled, I would submit, to ex-

8 plain what he put in his letter and the reasons for it, 

.... · 9 which I presume Mr. Slayton and Mr. Reback will likewise do. 

10 In other words, he•s testifying about a response to the let-

11 ter that he got or letters he got from them and explaining 

12 why he said in his letter what he did and I would submit--

13 

14 

THE COURT: Did Mr. Wright ask you for experts? 

Q We both asked and we both--neither side have 

15 identified experts to be called, Judge. 

THE COURT: Okay. so I'll exclude any expert 

17 opinion, but he can say what he responded to. 

18 Q Yes, sir. 

19 THE COURT: Or say how he responded. 

20 Q Did you get any communication--! take it the 

21 30eh was a Friday, is that right, Mr. Winn? 

22 

23 

24 

25 

A That•s correct, yes. 

Q And we had the 4eh of July holiday coming up? 

A Right. 

Q Judge, we•d move Plaintiff's 5 into evidence at 
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1 this point. 

2 THE COURT: Any objection to 5? 

3 MR. WRIGHT: I don't object to it being admitted. 

4 I ask the Court to exclude the expert opinion portion of it . 
. 

5 Q Judge, I don't think it•s--it•s not being of-

6 fered as expert opinion. It's what he wrote and he ex-

7 plained to the Court why he did it. 

8 THE COURT: So I'll just receive it that this was 

9 his response. So I overrule the objection and receive it 

10 into evidence. 

11 

12 (Plaintiff's Exhibit #5 was so marked and received 

13 into evidence at this time.) 

14 

15 Q Did you have any discussions or communication 

16 with the office of Marshall Slayton and Forbes Reback the 

17 following week about this matter going to closing? 

18 A Yes, I did. On July the 7th I received a call 

19 from Marshall Slayton saying that they would proceed to 

20 closing if we would reduce the price of the option parcel by 

21 a hundred thousand dollars ($100,000). I called Mr. Lape. 

22 He rejected that and indicated that he wanted them to close 

23 on the terms that had been contracted for and I communicated 

24 that response to Mr. Slayton. 

25 Q Did Mr. Slayton say anything in response to 
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1 that? 

2 A He did not. He did not come back with any 

3 other proposal at that time. 

4 Q Did--to your normal way of real estate prac-
I 

5 tice, Mr. Winn, did you and your client tender full perform-

6 ance under the contract? 

7 A We did. 

8 Q And did you have anymore communications or were 

9 ~y othe~ objections raised to closing by Mr. Slayton or Mr. 

10 Reback other than what•s contained in the letters of June 

11 29th and June 30~ that have been admitted into evidence? 

12 A None whatsoever. 

13 Q Did they raise any other complaint about the 

14 title other than the information contained in those letters? 

15 A No. 

16 Q Did there come a time when you later received 

17 some additional communication from Steve McLean, the buyer•s 

18 agent, about this Lape contract? 

19 A In September or that fall of 2000 I received a 

20 telephone call from Steve McLean, the realtor acting for the 

21 Haisfields, in which he asked if the Lapes would--in which 

22 he offered on behalf of the Haisfields that they would pro-

23 ceed to closing on the front piece, which is the subject of 

24 the contract in question, in exchange for the Haisfields in-

25 creasing the option deposit from twenty-five thousand 
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1 (25,000) to a hundred thousand dollars ($100,000) which we 

2 would hold, but for the Lapes' part, they would be expected 

3 to reduce the price of the option parcel from four hundred 

4 and·fifty thousand dollars ($450,000) to three hundred and 
' 5 fifty thousand dollars ($350,000). In other words, they 

6 wanted a hundred thousand dollar ($100,000) reduction in the 

7 option price on the option parcel and they were offering to 

8 increase the option amount which would be held in escrow and 

9 in consideration of that, they said they would go ahead and 

10 close on the purchase of the front parcel immediately. 

11 Q Was there any discussion in that conversation 

12 about the restrictive covenants that had come up earlier? . 

13 A No. 

14 Q And did your client accept that proposal? 

15 A No. I call Ken Lape and he said Wendall, this 

16 is essentially the offer we rejected back in July. I'm not 

17 interested, you know. The contract is very clear and we 

18 will close, you know, if at all, under the terms of that 

19 contract and only under those terms. 

20 Q Did you have anymore communication with Mr. 

21 McLean after this September conversation? 

22 A I did. I received a call from--I'rn not sure of 

23 the sequence. I received a call from Ken Lape informing me 

24 that he had heard from Carol Clarke, his realtor, that an-

25 other contract was forthcoming from the Haisfields and this 
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1 was around November the 7th of 2000. Steve McLean did call 

2 me and tell me that it was corning and I did, in fact, re-

3 cei ve by fax, I believe on the 7th of November, which was a 

4 Tuesday, election day, from Carol Clarke, a contract dated I 
. 

5 think October the 19th which was essentially the same as the 

6 contract that we had negotiated back in March and expected 

7 to have closed on June the 30th offering nine hundred thou­

a sand dollars ($900,000) for the Lape parcel and called for 

9 closing, you know, within a week or so. 

10 Q And how did you respond to that on behalf of 

11 your client? 

12 A I conferred with Ken Lape and we decided that 

13 we did not want to enter into another contract. We already 

14 had one which we felt they were in breach of, and basically 

15 communicated to Steve McLean first and then to Marshall 

16 Slayton that if they showed up on Friday November the lOth 

17 with a cashier•s check, we would show up with a deed and 

18 close, and they indicated that they would do that, that they 

19 were prepared to close on November the lOth. So I got the 

20 deed out, redid the closing statement and was ready to pro-

21 ceed with closing on November the 10th and had authority 

22 from my client to do so, and in the meantime we realized 

23 that November the lOth was a holiday, the Clerk•s Office was 

24 going to be closed and we agreed to do it on Monday, Novem-

25 ber the 13~. 
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1 Q What happened that day? 

2 A I got a call from Marshall Slayton, I believe 

3 it was, on Monday, November the 13th, saying that we weren't 

4 going to be closing. 

5 Q Ail right. 

6 A And got a letter, I believe subsequently, con-

7 firming that fact. 

8 Q Did you--did you have any discussions with ei-

9 ther Mr. Slayton or Mr. McLean in any of these November con-

10 versations indicating any desire or need on their part or on 
. 

11 the part of Ms. Haisfield to in any way modify these re-

12 strictive covenants? 

13 

14 

15 

16 

17 

MR. WRIGHT: Objection to leading. 

THE COURT: Sustain leading. 

Q All right. 

THE COURT: Don't answer. Next question. 

Q Yes, sir. Did you have any discussion with 

18 them at all about the complaints that they had about the ti-

19 tle? 

20 A No. I remember calling Steve McLean at that 

21 point because I was obviously very angry and frustrated as 

22 was my client, and I said what's going on and he said--I be-

23 lieve it's--it's my recollection that he said that the deal 

24 did not close with the Lapes because they also wanted to get 

25 the adjoining property from the Gordons and if that deal 
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1 didn't close then they weren't going to close with the Lapes 

2 without the Gordon property. 

3 Q When was the first time you heard anything 

4 about the so-called Gordon contract? 

5 A I 'am not--I am not really sure. Certainly in 

6 the context of that November.closing that didn't happen, 

7 that, you know, that came to my attention. 

8 Q Do you recall anything about the Gordon con-

· 9 tract being mentioned to you by Mr. McLean or either of Ms. 

10 Haisfield's attorney's before June the 30eh of 2000? 

11 A To my--to the best of my recollection and I re-

12 viewed the file, no mention of one being contingent on the 

13 other was ever made to me prior to June 30eh. 

14 Q All right. Just so we're clear and probably is 

15 better in another way to get this information before the 

16 Court, but to sort of shorthand it, did the restrictive 

17 covenants apply to any property other than the 98-acre resi-

18 due that the Lapes have? In other words, do they apply to 

19 the option property? 

20 A To--to my knowledge, no, they do not. They 

21 were contained in the deed from the Lapes to Dr. and Mrs. 

22 Moses who own property that also adjoins the Lape property 

23 and that they only benefited the Moses property. In other 

24 words, the Moses property would have been the dominate es-

25 tate in easement terminology and the front piece owned by 
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~ the Lapes under contract to the Haisfields was a servient 

2 parcel. 

39 

3 Q I don't have any other questions of Mr. Winn at 

4 this point, Judge . 

5 
. 

THE COURT: Cross-examination, Mr. Wright. 

6 

7 CROSS-EXAMINATION 

8 By: Mr. Wright 

9 Q Mr. Winn, you had mentioned that y~u did not 

~0 expect Mrs. Haisfield to be present at the closing on this 

11 sale that was to occur on June 30. 

12 A Right. 

13 Q What was your understanding of how closing 

14 would happen? 

15 A Via Federal Express. My understanding was that 

16 I would deliver the original deed to Forbes on Friday or to 

17 Marshall Slayton who was filling in for him, that he would 

18 Federal Express it to California and then get it back in 

19 time for closing, probably early the next week. 

20 Q Did you ever receive confirmation that in fact 

21 the closing documents had been sent to Mrs. Haisfield? 

22 A No. 

23 Q You spoke about a July 7 call from Mr. Slayton 

24 suggesting that Mrs. Haisfield would proceed to closing if 

25 the Lapes were willing to reduce the price of the option 
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1 property by one hundred thousand dollars ($100,000). 

2 A Right. 

3 Q Do you have any understanding as to whether 

4 that one hundred thousand dollar ($100,000) decrease re-

S fleeted the decreased value they believed they were getting 

6 because of the existence of the restrictive covenant? 

7 

8 

9 

10 

A I do not. 

Q That was never a part of that discussion? 

A · I don' t. know how they came up with . that figure . 

Q That was not a part of anything Mr. Slayton 
. 

11 communicated to you? 

12 A He may have said something like they, you know, 

13 they want to get the Gordon property and, you know, they 

14 need to get the property to the rear to make it all work or 

15 something like that. Again, I'd be glad to go back and look 

16 at my notes, but I don't remember specifically. 

17 Q So you don't remember any specific discussion 

18 with·Mr. Slayton about the basis for the request that the 

19 option property price be decreased by one hundred thousand 

20 dollars? 

21 A I do not. Not without refreshing my recollec-

22 tion. 

23 · Q Is that the same for the conversation you had 

24 with him in September of 2000? 

25 A I don't think I talked to Marshall Slayton in 
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1 September. My notes, which I've reviewed, indicate a con-

2 versation with only Steve McLean. 

41 

3 Q Okay. And did Steve McLean provide any expla-

4 nation for the request that the price on the option property 

5 be decreased by one hundred thousand dollars ($100,000)? 

6 A It's not in my notes. Again, I don't have any 

7 recollection, specific recollection of an explanation being 

8 given. 

9 Q Okay. You spoke-briefly ·about a .second possible 

10 closing on November the 13eh and you spoke about the fact 
. 

11 that Mrs. Haisfield had submitted a second contract. Was 

12 that contract ever signed by Mr. and Mrs. Lape? 

13 A No. 

14 Q I don't have any other questions, Your Honor. 

15 THE COURT: Redirect? 

16 MR. BERRY: No redirect, Judge. I'd just like for 

17 him to be subject to recall from his office if we need him. 

18 A I'll make myself available. 

19 THE COURT: So it's okay for him to go back to his 

20 office? 

21 MR. BERRY: Yes, sir. 

22 THE COURT: So you'll be on call, Mr. Winn, if 

23 you're needed to be recalled. So next witness, Mr. Berry. 

24 

25 

MR. BERRY: Joe Cochran, Your Honor. 

THE COURT: Mr. Cochran, if you'll come to the 
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1 witness chair. Please stand to be sworn. Raise your right 

2 hand, please. 

3 

4 
I 

5 JOE COCHRAN, having been so duly sworn, testified 

6 as follows: 

7 

8 DIRECT EXAMINATION 

9 By: Mr. Berry 

10 

11 

12 

13 

14 

15 

16 Fishburne. 

17 

18 

19 

20 

22 

23 

Q State your name, please. 

A Joe Cochran. 

Q And how old are you, Mr. Cochran? 

A I'm thirty-~ight (38) • 

Q What is your occupation? 

A I'm an attorney with the law firm of Richmond & 

Q How long have you been in the practice of law?· 

A This is my eleventh year. 

Q What is your primary area of practice? 

A Real estate, doing closings and transactions. 

Q How long have you been doing that? 

A For the past eight, eight and a half years. 

Q All right. Did you have any involvement with 

24 the closing that your firm was handling in the month of June 

25 for Ken and Barbara Lape? 
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J. A Yes. 

2 Q And tell the Court briefly what involvement you 

3 had in terms of how you became involved. 

4 A In our firm I handle a lot of the transactions 

5 that come into'the office and the Lapes were Mr. Winn•s cli-

6 ents and typically what happens is I'll do a lot of the work 

7 on the closings to prepare for the closings and many times 

8 Mr. Winn or Mr. Richmond, other lawyers, w~ll meet with the 

9 client ·to do the actual closing, and in this· case that's 

J.O what I was doing. I was working up the documents with para­

J.J. legals and preparing for the closing in, I think it was late 

12 June. 

13 Q Did you have any understanding at that point as 

14 to who was representing the buyer of the property? 

15 A Forbes Reback. 

16 Q And did there come an occasion when you had a 

17 conversation with Mr. Reback? 

18 A Yes. 

19 Q Do you remember when that was? 

20 A It was approximately a week before closing, 

21 probably, I think it was June 22n4
• 

22 Q How did you come to talk to him on that occa-

23 sion as opposed to Mr. Winn? 

24 A Well, Mr. Winn was on vacation, he had left in 

25 the latter part of June for a vacation, so I was the attar-
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1 ney--

2 Q Handling the file? 

3 A --handling the file, right. 

4 Q What prompted you to contact Mr. Reback? 

5 A I 'had received a call from Carol Clarke, who 

6 was one of the realtors involved in the transaction, and she 

7 expressed concern that the buyer--there may be a problem 

8 with the buyers performing on the contract. 

9 Q What did you do as a result? 

10 A I called Mr. Reback to tell him I'd received 

11 this call and to inquire as to the buyer's intentions and 

12 also to just touch base with him on the closing. It was 

13 coming up on the 30th and just to make sure we were in line 

14 to close. 

15 Q Describe for the Court the discussions you had 

16 with Mr. Reback in that telephone conversation. 

17 A I told Mr. Reback that I'd received a call from 

18 the realtor, that she had indicated that there were--she had 

19 been hearing that the buyers might not perform and I asked 

20 him was there a problem, were the buyers going to perform or 

21 was there a problem with them performing. He indicated that 

22 in fact there might be a problem with the closing, that they · 

23 may not perform, and I asked him for what reason and he said 

24 that--he indicated there was a parcel of land adjacent to 

25 the land that the Lapes owned that was also for sale that 
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1 the buyers were negotiating or either under contract or hop-

2 ing to buy and it looked like that transaction would not go 

3 through, or possibly would not go through, and if that 

4 didn't go through, they did not want to purchase the Lapes' 

5 property. 

6 Q What was your response to his indications about 

7 this other contract? 

8 A Well, I think during the conversation I picked 

9 up the file, looked through and looked at the contract to 

10 see if our contract was contingent on the closing of the 85 

11 acres and I didn't see any kind of contingency like that and 

12 I said to Forbes, I said, I don't think our contract is con-

13 tingent on that closing so I don't think they can--they can-

14 not terminate our contract if they don't buy the 85 acres, 

15 and Forbes tended to indicate that he agreed. He didn't 

16 know of a contingency in our contract that would let them 

17 out of the Lapes' contract if they didn't buy the adjacent 

18 property. 

19 Q Do you remember roughly how long this conversa-

20 tion lasted? 

21 A Oh, probably ten to fifteen (15) minutes. 

22 Q Did he give you any assurance at the conclusion 

23 of the conversation that the transaction was going to close 

24 on June 30th as it was agreed to? 

25 A No. I mean, he--he said that he would keep me 
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1 informed as to developments. He did go into a little bit of 

2 what was going on on the adjacent parcel, on that transac-

3 tion. I think he said there was something about some liens 

4 that were having to be cleared up, that Ed Bain was repre-

5 senting parties on that side and that Ed was working to 

6 clear titles so that they could move forward with that clos-

7 ing, and so he said I'll keep you informed and up-to-date as 

8 to what happens. 

9 Q Did you actually draft the deed in this trans-

10 action that was tendered? 

11 A It was probably my paralegal who actually 

12 drafted it. 

13 Q You reviewed it? 

14 A Uh-huh. (Indicating yes.) 

15 Q Do you know where the description came from 

16 that went into the deed? 

17 A We probably picked it up from the deed into the 

18 Lapes when they purchased the property. 

19 Q Did you have any--did you--well, let me show 

20 you this document which might cut through it a little bit. 

21 Judge, I think this is Plaintiff's 6 if I remember the num-

22 bers. 

23 THE COURT: That's right. The next one is 6. 

24 Q Let me show Mr. Wright this. Can you identify 

25 this document, Mr. Cochran, Plaintiff's 6? 
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1 A Yes. This is a letter I wrote to Forbes Re-

2 back. 

3 Q And I gather in that portion of the letter that 

4 refers to the conversation, you're talking about the one you 

5 just described'on the witness stand that you had with him 

6 the day previously? 

7 

8 

9 him? 

10 

11 

12 

13 

14 

15 

A That's right, uh-huh. 

Q Is that an accurate copy of the letter you sent 

A Yes. 

Q Judge, we move this into evidence. 

THE COURT: Is there any objection to 6? 

MR. WRIGHT: NO objection, Your Honor. 

THE COURT: Received. 

16 (Plaintiff's Exhibit #6 was so marked and received 

17 into evidence at this time.) 

18 

19 Q Did you have anymore direct involvement with 

20 either Mr. Slayton or Mr. Reback or the seller's agent--

21 excuse me, the buyer's agent, Mr. McLean, from the 23rd of 

22 June until the end of June? 

23 A Not that I can recall. Wendall Winn came back 

24 from vacation and basically took over the file at that 

25 point. 
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1 Q That's all I have of Mr. Cochran, Your Honor. 

2 THE COURT: Cross-examination. 

3 

4 CROSS-EXAMINATION 
I 

5 By: Mr. Wright 

6 Q Mr. Cochran, you've described a conversation 

7 you had with Mr. Reback about a week before closing. Didn't 

8 you have a conversation with him by phone a couple of days 

9 after that where he told you that there--that Mrs. Haisfield 

10 would be going to closing? 

11 A I--I can't recall but possibly so. At that 

12 point I was proceeding to prepare documents and prepare for 

13 closing because Mr. Reback in our initial conversation 

14 didn•t say definitely they weren't closing. He just said 

15 there might be a problem. 

16 Q Right. And do you recall a telephone confer-

17 ence that you and I had probably four to six weeks ago where 

18 we discussed your notes and you had actually pulled your 

19 notes out of your file? 

20 A Yes. 

21 Q I don't want to put words in your mouth. As 

22 you sit here today, do you recall or do you not recall hav-

23 ing a conversation a couple of days after the conversation 

24 you described for Mr. Berry where Forbes told you that Mrs. 

25 Haisfield would be proceeding to closing? 
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1 A I--I can•t recall. I won•t say that it didn't 

2 happen because many times in closings you•ve got many con-

3 versations going back and forth. I know the notes that 

4 you•re referring to in our conversation were for June 22~. 

5 That•s what I pulled out of my file when you and I spoke and 

6 that was the conversation I just described. 

7 Q Okay. Your Honor, I would ask that this wit-

8 ness•--this witness be subject to recall later and that we 

9 ask him to bring his notes back because there was another 

10 conversation and I--

11 MR. BERRY: Judge, I'm going to object to Mr. 

12 Wright testifying. I don't object to him coming back with 

13 his notes. 

14 THE COURT: Okay. So don't say what the notes 

15 said, Mr. Wright, but we'll let Mr. Cochran come back. 

16 

17 

18 

MR. WRIGHT: I understand. 

THE COURT: So, Mr. Berry, you got any redirect? 

MR. BERRY: I don't have any redirect at this 

19 point. I'd simply like for him to remain under the rule at 

20 his office or wherever. 

21 THE COURT: All right. So if you want to go back 

22 to your office, fine, but please don't discuss your testi-

23 mony with anyone. You're still subject to recall. 

24 

25 

A Okay. 

THE COURT: All right. 
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1 MR. WRIGHT: Your Honor, could I just ask the wit-

2 ness for his phone number so if we want to get in touch with 

3 him later we'll have it? 

4 

5 

6 

7 

8 

9 Ken Lape. 

10 

11 please. 

12 

13 

MR. BERRY: I know it. 
I 

MR. WRIGHT: You've got it? 

MR. BERRY: 977-8590. 

MR. WRIGHT: Thank you. 

MR. BERRY: Judge, our next witness is going to be 

THE COURT: Mr. Lape, if you'll come around 

14 KENNETH R. LAPE, having been so duly sworn, testi-

15 fied as follows: 

16 

17 DIRECT EXAMINATION 

18 By: Mr. Berry 

19 

20 

21 

22 

23 

24 

25 

Q State your name for the Court, please. 

A Kenneth Robert Lape. 

Q What is your age, Mr. Lape? 

A I'm sixty-four (64}. 

Q What is your occupation? 

A I'm retired. 

Q And what are you retired from? 
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2 

3 

Lape - Direct 

A I flew for American Airlines. 

Q Okay. And how long did you do that? 

A Thirty-two (32) years. 

51 

4 Q Do you have any military service in your back-

5 ground? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A Yes, sir. 

Q What branch of the service did you serve in? 

A I was in the Air Force. 

Q And did you serve in combat? 

A Yes, I did. 

Q In what conflict? 

A Vietnam. 

Q Do you own property here in Albemarle County? 

A Yes, sir. 

Q And is part of the property you own known as 

16 Laurel Ridge? 

17 A Yes, sir. 

18 Q How long have you owned that particular prop-

19 erty? 

20 A Approximately 1975. I'm really not sure. 

21 About twenty-five (25) years. 

22 Q And tell the Court actually what you purchased 

23 in 1975. 

24 A In 1975 I purchased--my wife and I purchased 

25 148 acre farm from Caroline Randolph. 
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1 Q Is that Oakmont Farm? 

2 A Yes, sir. 

3 Q And did you reside on that farm? 

4 A Yes, we did. 

5 Q Did there come a time when you sold a portion 

6 of that farm? 

7 A Yes, sir, that's correct. 

8 Q And roughly when did that occur? 

9 A Approximately 1993, 1994. 

10 Q And to whom did you sell it? 

11 A Dr. Hamilton Moses and his wife. 

12 Q Is her name Alexandra, I believe? 

13 A Yes, sir. 

14 Q Who--did you have a real estate firm involved 

15 in that transaction? 

16 A Yes, we did. 

17 Q And who was the--who was the listing firm? 

18 A The listing firm was John Rady with Frank Hardy 

19 Associates. 

20 Q And was there also another involved as the 

21 seller's agent? 

22 A Yes, sir, that's correct. 

23 

24 

25 

Q Who was that? 

A That was McLean Faulconer. 

Q And I gather you entered into a contract with 
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1 Dr. and Mrs. Moses, is that right? 

2 A Yes, sir. That•s correct. 

3 Q And you ultimately went to closing on the con-

4 tract? 
' 

5 A Yes, sir, we did. 

6 Q And did the--tell the Court what provisions 

7 were contained in the contract relative to the covenants 

8 that are at issue in this case. 

9 A Well, it's just they wanted two covenants and 

10 one of them was, I guess you could call it a commercial tim-

11 bering covenant which covered a mutual buffer on our prop-

12 erty and the dimensions of the buffer was three hundred 

13 (300) feet by eight hundred (800) feet by a hundred and 

14 fifty (150) feet, which kind of paralleled our mutual 

15 boundaries. 

16 Q When you say those dimensions, are you saying 

17 that at some points the width was a hundred and fifty (150) 

18 feet and at some points as much as three hundred (300) feet? 

19 A That's correct. The width is a maximum three 

20 hundred (300) feet, a minimum of a hundred and fifty (150) 

21 feet. Yes, sir, that•s correct. 

22 Q And this is along the common boundary you share 

23 with what I•ll call Oakmont? 

24 A Yes, sir, that•s correct. 

25 Q And was there also another covenant that was 
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1 discussed? 

2 A Yes, sir. The second covenant was that there 

3 would be no building built on the 98 acres that could be 

4 viewed from the main house of Oakmont. 

' 5 Q All right. Who requested these covenants? 

6 A Dr. Moses did. 

7 Q And you and your wife agreed to it? 

A That•s correct. 

54 

8 

9 Q Were both sides represented by counsel at clos-

10 ing? 

11 A Yes, sir, they were. 

12 Q And who represented you and your wife? 

13 A Through this whole process McGuire, Woods & 

14 Battle represented us. 

15 Q And did you prepare a deed and tender the deed 

16 as a part of the closing or did your attorneys prepare a 

17 deed that contained these covenants that you just described? 

18 A Our attorneys, McGuire, Woods & Battle, pre-

19 pared the deeds and we went to closing. 

20 Q Now, when you sold Oakmont Farm, you had been 

21 residing in the residence there, is that right? 

22 A Yes, sir, that's correct. 

23 Q How far--tell the Court generally what the to-

24 pography is in the area where your common boundary is as you 

25 look back towards what's now the residue property. Just 
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1 give a general description of the area. 

2 A Well, it•s--it•s very hilly. There•s a hill 

3 that goes that Oakmont looks into and it•s very heavily 

4 wooded. It•s mountain laurel. It•s hardwood trees and it•s . 
5 severe in nature that it goes straight up and then straight 

6 down and the elevation probably goes up a hundred and fifty 

7 (150) feet in some places. 

8 Q Is the Oakmont main residence right on the 

9 boundary line? 

10 A No, it is not. As a matter of fact, it•s about 

11 a thousand (1,000) feet to twelve hundred (1,200) feet from 

12 the boundary line. 

13 Q All right. And what did you and your wife do 

14 as far as a residence once you told Oakmont? 

15 A Once we sold Oakmont we always had a spot on 

16 the remaining piece of land that we thought we would love to 

17 build a house on and so we contracted with an architectural 

18 firm and a builder and designed a house to our requirements 

19 and our likings and we built on this spot that we had se-

20 lected. 

21 Q And that•s on the residue property, is that--

22 what I•ll call the residue? 

23 A Yes, sir, that•s correct. That•s correct. 

24 Q Can that home be seen at all from Oakmont in 

25 any season from the main residence at Oakmont, Mr. Lape? 
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1 A No, sir, absolutely not. 

2 Q Winter, summer, anytime? 

3 A At no time. 

4 Q And do you have other buildings that you con-. 
5 structed in the general area of the residence? 

6 A Yes, sir. 

7 Q And what are they? 

8 A It's a--.it's a frame--I don't think you could 

9 call it a barn, but it's a framed type of shed behind the 

10 main house that's sufficient to put three cars in, to give a 

11 size, dimension to it. 

12 Q All right. Is it also a kennel on. the prop-

13 erty? 

14 A Yes, sir, that's correct. 

15 Q What portion of the Laurel Ridge, and again, 

16 I'll refer to it for simplicity's sake as the residue, what 

17 portion of that property is wooded and what portion is open? 

18 A It's mostly wooded. It's mostly hardwoods and 

19 as I said, mountain laurel and undergrowth. Of the 98 

20 acres, I would say there is approximately 92, 93 acres for-

21 ested and the rest is open land. 

22 

23 erty? 

24 

25 

Q Are these mature trees that are on the prop-

A Yes, they are. 

Q Oak and poplar? 
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1 A Yes, sir. 

2 Q And describe the density of the tree growth on 

3 the part of Laurel Ridge that exists between your residence 

4 and the primary residence at Oakmont. 

5 A It's extremely dense. You probably cannot see 

6 more than fifty (50) yards or thirty-five (35) yards into 

7 the woods due to the undergrowth and due to the nature of 

8 the trees. Ther·e is some soft wood there. There is also 

9 some pine trees there. So it would be difficult to see more 

10 than fifty (SO) yards into the woods. 

11 Q Have you measured the distance between the main 

12 residence at Oakmont and the residence at Laurel Ridge? 

13 A Yes, sir. 

14 Q And what is the distance? 

15 A One thousand, seven hundred and forty-two 

16 (1,742) feet. 

1.7 Q And is that as the crow flies? 

18 A That's a direct line, yes, sir. 

19 Q When you walk between the two residences, do 

20 you actually have to walk farther? 

21 A No. 

22 Q Okay. You can walk a straight line? 

23 A That's correct. 

24 Q And describe for the Judge the topography as 

25 you get further into the Laurel Ridge property towards the 
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1 residence away from the Oakmont boundary line. 

2 A Once you leave Laurel Ridge and go towards Oak-

3 mont, it's quite severe. The elevation at Laurel Ridge is 

4 about six hundred (600) feet and once you leave that point I 

5 would say the elevation goes down at least a hundred (100) 

6 to a hundred and fifty (150) feet into a ravine, goes back 

7 up another hill, back into another ravine, back up to the 

8 elevation of Oakmont. Oakmont's elevation is five hundred 

9 and eighty (580} feet. 

10 Q Is there--describe for the Court roughly the 

11 shape or the configuration of this 98-acre residue on which 

12 your residence was constructed. 

13 A Oh boy. It's an irregular shape. It's not a 

14 rectangle or anything like that. 

15 Q Where on that property is your residence situ-

16 ated? 

17 A The residence--

18 Q In other words is it on one edge, is it in the 

19 middle, where is it? 

20 A Yes, sir. It sits on the back I would say one-

21 quarter to one-third portion of the property, back being the 

22 boundary line that•s shared with the as acres that the Gar-

23 dons own. 

24 Q All right. Does the Gordon property border the 

25 98 acres, immediately border? 
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1 A Yes, sir, it does. Yes, it does. 

2 Q And does your option property I'll call it for 

3 simplicity sake again, then border the Gordon property on 

4 the other side? 
I 

5 A That's correct, and the option property and the 

6 98 acres meet. There's a contiguous point above the 85 

7 acres. 

8 Q Are there other potential home sites on the 

·g Laurel Ridge tract which are not visible from Oakmont? 

10 A Yes, sir, there's many, many sites. 

11 Q What causes you to say that? Why do you say 

12 that? 

13 A Well, just the nature of--the roll of the land. 

14 The main driveway that comes into Laurel Ridge is an eleva-

15 tion of four hundred and sixty (460) feet. To the east side 

16 of the driveway the mountainside goes up approximately two 

17 hundred (200) feet. 

18 Q How far is the Laurel Ridge residence roughly 

19 off the public road? 

20 

21 

22 

23 

24 

25 

A It's approximately a third of a mile. 

Q And how do you access it? 

A By a main road, a right-of-way. 

Q Is it a paved road? 

A It's partially paved, yes, sir. 

Q All right. Did you decide at some point to 
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~ sell what I'll call Laurel Ridge, in other words, the resi-

2 due property? 

3 A Yes, sir, we did. 

4 Q Did you also decide to sell what I'll call the . 
5 option property? 

6 A Yes, sir, we did. 

7 

8 

9 

10 

1~ 

12 

13 

14 give any 

~5 

16 

~7 

~8 

Q Were they listed for sale at the same time? 

A Yes, they--they are now and they were, yes. 

Q With whom did you list them? 

A Carol Clarke and Montague Miller. 

Q And roughly when was that? 

A Approximately March 1999. 

Q At the time of the listing, Mr. Lape, did you 

thought to these restrictive covenants? 

A No, not really. 

Q Did you talk to Ms. Clarke about them? 

A No, I did not. 

Q And did you describe for her firm or her, any 

~9 other easements or restrictions on the property? 

20 A The only thing that was discussed or said any-

21 thing to do with the fact that we were in conjunction with 

22 putting both pieces of property on the market, she wanted to 

23 make sure that people--if somebody was interested in the 257 

24 acres by itself, how do you access it, and that's when we · 

25 put down that it's the right-of-way through Oakmont--excuse 
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1 me, through Laurel Ridge back to the 257 acres and described 

2 it so people would know how you get back to the--

3 Q How you could get to the option property. 

4 A The option land, that's correct. 
I 

5 Q Is that why the twenty (20) foot right-of-way 

6 is referenced in the contract? 

7 A That's correct. Yes, sir, that's correct. 

8 Q Are there any restrictive covenants on what 

9 . I'll·call the option property? 

10 A No, sir. 

ll Q After you listed the property, did you later 

12 receive an offer from Mrs. Haisfield? 

13 A Yes, sir, that's correct. 

14 Q And did you and your wife accept the initial 

15 offer? 

16 A No. 

17 Q And did the ~nitial offer, which I assume was 

18 in the form of a written contract, did that contain any 

19 liquidated damage provision? 

20 A As I remember, it does not. Did not. 

21 Q Was there a counter offer in effect made? 

22 A Yes. 

23 Q And as a result of those negotiations did the 

24 contract that was admitted as Plaintiff's Exhibit 1 get 

25 signed? 
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1 A Yes, sir. 

2 Q Do you recall at what point the liquidated dam-

3 age provision showed up in the contract? 

4 A I believe the final offer perhaps is when it 
I 

5 showed up. I believe that's correct. The final offer is 

6 when it showed up. 

7 Q Who requested that provision? 

8 A ·The Haisfields. 

9 Q Who did you get to.represent you in the trans-

10 action, the Richmond & Fishburne firm we•ve·heard earlier? 

11 A That's correct, Wendall Winn. 

12 Q Did you have any discussion with the contract 

13 or with Steve McLean at any point after it was executed? 

14 A No, sir, at no time. 

15 Q Did Mr. McLean ever come to the property and 

16 visit it with you after the contract was executed? 

17 A Yes, sir, he did. 

18 Q And can you tell the Court roughly when that 

19 was? 

20 A It was--it was around spring break as I remem-

21 ber. It had to be April, May. I'm really not sure of·the 

22 exact date. I flew up from Florida and I believe Mr. McLean 

23 flew in from the Bahamas and we met, and the reason for it, 

24 we were supposed to meet with Mr. Haisfield and walk the 

25 property lines with him. 
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1 Q How did you--why were you under the impression 

2 you were going to be meeting with Mr. McLean and Mr. Hais-

3 field? 

4 

5 

6 

7 up. 

8 

A I was told. . 
Q Who told you that? 

A I believe Carol Clarke who set the appointment 

Q And was this--could this have been in late 

9 March as well? 

10 A Yes, yes. 

11 Q All right. And did you actually come up and 

12 come to the property? 

13 

14 

15 

16 

17 

18 

19 

20 think. 

21 

22 

23 

A Yes, I did. 

Q And who was there? 

A Mr. McLean. 

Q Did Mr. Haisfield show up? 

A No, he did not. 

Q Did you get any indication why he didn't? 

A No, I think they just said personal reasons, I 

Q What did you and Mr. McLean do? 

A Well, we basically walked the property lines. 

Q Okay. And what portion of the lines did you 

24 walk, the entire boundary? 

25 A Pretty much the entire boundary that borders 
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1 with Moses and also the 85 acres in the back. We did not go 

2 up on the top of the mountain, which would be our westerly 

3 boundary. It's pretty severe and we did not walk that. 

4 Q So you walked basically the common boundary . 
5 with Oakmont and the common--

6 A Yes, sir. 

7 Q --boundary with Gordon? 

8 A .Yes, sir. 

9 Q At the time that you entered into the Haisfield 

10 contract, Mr. Lape, was there any discussion with you about 

11 the Gordon property by anyone? 

12 A None whatsoever. 

13 Q Do you know the Gardens? 

14 A Yes, sir, I do. 

15 Q Do they live in that general area? 

16 A Yes, they do. 

17 Q When you walked the boundary in late March or 

18 whenever it was with Mr. McLean, was there any discussion at 

19 that point about these covenants? 

20 A Not covenant per se. I can remember when Steve 

21 and I walked up the common boundary with Oakmont. I think I 

22 made the comment to him, this is the area we cannot commer-

23 cially cut or something of that effect. 

24 

25 

Q Did he have any response to that? 

A None whatsoever. 
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]. Q Was Mr. McLean familiar with your property? 

2 A Yes, he--yes. I'm sure. He's been out there 

3 quite a few times. He's shown it quite a few times. Even 

4 in the early days when we first bought it he had hunted on 
. 

5 our property and I would think so, yes. 

6 Q Did you also have some personal property you 

7 wanted to sell with the property? 

8 A Yes, I did. 

9 Q If you can just briefly describe what those 

l.O items were? 

].]. A Well, it was farm equipment. It was a Kubota 

l.2 tractor. It was a pickup truck. It was the equipment I 

l.3 felt that anybody who would buy Laurel Ridge would need to 

l.4 live there comfortably as far as snow removal or bushhogging 

15 fields. 

16 Q Did you communicate that fact, that you wanted 

17 to sell that equipment, to Mrs. Haisfield? 

18 A I did through Carol Clarke, yes. 

19 Q What were the results of that communication? 

20 A They asked me to list the equipment and the 

21 price that we wanted and thought the equipment was worth. 

22 which I did, and they would convey that or pass that on to 

23 the Haisfields. 

24 Q All right. So it was your understanding that 

25 would sell with the property? 
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1 A Yes, sir, that's correct. 

2 Q As the closing approached, what steps did you 

3 and your wife take to prepare for the sale of Laurel Ridge? 

4 A Well, we were getting ready to move. For us it 
. 

5 was a little--not a problem. It was something we had to 

6 consider. We had a daughter who was going to get married in 

7 September and we had to move. We had to clear out. We had 

8 to get rid of the equipment. We had to get rid of the ani-

·g mals. We had to plan for somewhere to live until the wed-

10 ding. So we had made an arrangement with the Marriott Resi-

11 dence Inn for an extended stay there. We got the movers. 

12 Q Was there an inspection of your home as a part 

13 of the preparation for the contract during this so-called 

14 study period? 

15 A There was an inspection of our home during this 

16 period of time. I can't tell you when because we were in 

17 Florida, but I do know there was an inspection of the home. 

18 Q Did you have to do any work in connection with 

19 the inspection, get the residence ready or was it ready? 

20 A No, sir, none whatsoever. 

21 Q Okay. Did you observe people coming to Laurel 

22 Ridge as June approached on Mrs. Haisfield's behalf? 

23 A Yes, we did. We--we were very open with every-

24 body. We wanted to make it as--we knew they lived in Cali-

25 fornia. We wanted to make it as easy as possible for them. 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

,...U A "I "''TT'C'c-\ IU • I:: t. IU'"t•n A """"'""' 

-88-



Lape - Direct 67 

1 We told them any subcontractors or contractors, we had sur-

2 veyors there who'wanted to come in and view the property, 

3 they could come and go as they wanted. If they wanted to 

4 get in the house, we'd have somebody open the house for 
I 

5 them. We just were trying to accommodate them any way we 

6 could. 

7 Q When did you get any indication, Mr. Lape, that 

8 there might be a problem with the effort to close by June 

9 30th.? 

10 A Well, I kind of was getting a gut feeling. We 

11 had very little correspondence and then I had a phone call 

12 from Carol saying she spoke with Steve McLean and Steve 

13 McLean said that this deal was shaky. 

14 Q All right. When was that? 

15 A That was in June, approximately ten days to two 

16 weeks before closing. 

17 MR. WRIGHT: I object to the double hearsay, Your 

18 Honor. We have both Mr. McLean and Ms. Clarke here today. 

19 THE COURT: So sustain the objection. 

20 Q We just offer it Judge, for what--as to why he 

21 did what he did as a result. 

22 

23 

24 

25 

THE COURT: Not received for the truth of it but--

Q Yes, sir. 

THE COURT: --to say what he did afterwards. 

Q And once you got that information, then what 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

-89-



Lape - Direct 68 

1 did you do? 

2 A I called Wendall's office and tried to get a 

3 hold of Wendall and it was that period of time he was on va-

4 cation and I said Joe, do we have a problem here, what's go-
• 

5 ing on. We've got the packers, we've got the movers and I 

6 got a call from Carol saying that there may be a problem 

7 here. 

8 Q What did you do as a result of your discussions 

9 with your attorneys, Mr. Lape? Did you go· ahead and move 

10 out? 

11 A Yes, we did. I asked--as we got closer to 

12 closing I asked Wendall, in effect--

13 THE COURT: But it's not what they told you. The 

14 question is what did you do. You moved out. 

15 Q What they told you is hearsay. So I'm just 

16 trying to get--

17 A Okay. All right, sir. Yes, sir, we moved out, 

18 packed up and moved out. That's correct, yes, sir. 

Q And did you execute the necessary documents to 

20 perform on your end of the closing? 

21 A Yes, sir, we did. 

22 Q And when did you find out that the transaction 

23 was not going to close on June 30th? 

24 

25 

A I guess the night of the 29th. 

Q Okay, and you found that out from Carol Clarke? 
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A Yes, sir, that's correct. 

Q She called you? 

A That she did. 

MR. WRIGHT: Object to leading . . 
Q Okay. Well, I was trying--

THE COURT: Sustained. 

Q Yes, sir. Who called you? 

A Carol Clarke called me. 

Q What did you do then, Mr. Lape, after the 

10 aborted closing.didn't occur? 

69 

11 A Well, we moved out and we moved into the resi-

12 dent--Marriott Residence Inn in Charlottesville. 

13 Q Did anybody contact you leading up to closing 

14 about changing the utility service? 

15 A No, sir. 

16 Q What utility service is there to this house? 

17 A There's of course electric. There is a sophis-

18 ticated alarm system. There is propane. That's it, I 

19 think. 

20 Q Did anybody contact you about insurance? 

21 A No, sir. Now, I take that back. Somebody 

22 asked me who carried our homeowner's policy. 

23 Q Do you remember who did that? 

24 A No, I do not. It may have been Carol Clarke, I 

2 5 don ' t know. 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

-91-



Lape - Direct 

1 Q All right. So after the closing didn't take 

2 place, what did you and your wife do? 

3 A We were living in Charlottesville. 

4 Q Up until this point, had you heard any--were 
• 

5 you out of the residence? 

6 A Yes, sir. 

7 Q Living at the Marriott? 

8 A That's correct. The house was empty. 

9 Q Did you have any communication with anyone up 

10 until this point about your transaction in any way being 

11 tied to this so-called Gordon transaction? 

12 A None whatsoever. 

70 

13 Q Did you even know there was a contract between 

14 the Haisfields and the Gordons? 

15 A I learned that there was, that the Gordons had 

16 an intent to buy. I knew nothing about the contract. I 

17 think it was Wednesday of the week of closing. 

18 Q All right. 

19 A And that was just by accident how I learned 

20 that. 

21 Q Did you receive some communication later as the 

22 fall approached about another effort to close? 

23 A Yes, sir, that's correct. 

24 Q And did you authorize Mr. Winn to close on the 

25 transaction? 
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1 A The effort to close--! have to go back. In No-

2 vember I did. There were verbal offers made prior to that 

3 that I told Wendall we can't negotiate, we have a contract. 

4 For all they know I could have a deposit on another home . . 
5 The home is vacant, no. There was an offer made in November 

6 as to price and everything which reflect--reflected the 

7 price and everything in the original contract, and I did au­

a thorize him to sell the properties to the Haisfields at that 

9 time. 

10 Q Had there ever been any discussions at any 

11 point leading up until November, between June and November, 

12 between Mr. McLean and you about these covenants .and Dr. 

13 Moses? 

14 A Steve and I went out, as I remember, and looked 

15 at the boundary and talked about the possibility of putting 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

another entrance in the side of the hill and he 

going 

thing 

ket? 

to have a discussion with the Moses about 

like that--

Q 

A 

Q 

A 

Q 

A 

All right. 

--but that would be about it. 

All right. Is this property still 

Yes, sir. 

Is it being shown? 

Yes, sir, I believe so. 
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1 Q Has Mr. McLean shown it to people? 

2 A Yes, sir. 

3 Q Since this? 

4 A Yes, sir. . 
5 Q Answer Mr. Wright's questions. Judge, excuse 

6 me, I do have one exhibit, if the Court will permit me. I 

7 don't think there's going to be any objection to it. It's 

8 number, I believe, 8. 

9 THE COURT: Seven. 

72 

10 Q Seven, I'm sorry. This is simply the deed that 

11 shows what the Lapes' current ownership of the property is. 

12 

13 

14 

15 

THE COURT: Any objection, Mr. Wright? 

MR. WRIGHT: I have no objection to it. 

THE COURT: Received as 7. 

16 (Plaintiff's Exhibit #7 was so marked and received 

17 into evidence at this time.) 

18 

19 Q I don't have any other evidence--or questions 

20 of Mr. Lape at this point other than possibly redirect, 

21 Judge. 

22 THE COURT: Go ahead, Mr. Wright. 

23 

24 

25 By: Mr. Wright 

CROSS-EXAMINATION 
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~ Q Mr. Lape, let me show you a deed and ask you if 

2 you can identify it? 

3 A Yes, sir. It appears to be the--yes, I recog-

4 nize it, yes, sir . 
. 

5 Q Okay. Would you tell the Court what it is? 

6 A It appears to be a deed from·my wife and myself 

7 to Mr. and Mrs. Moses. 

8 Q Ok~y. And this deed is a document that you and 

9 your wife signed on the third page? 

~0 A Yes, sir. 

~1 Q And the deed is dated May 3, 1994? 

12 A Yes, sir, that's correct. 

~3 Q And it bears the deed book and page refer~nce, 

~4 Book 1401, Page 449. Do you see that on the top? 

~5 A Yes, sir, I see that. That's correct. 

~6 Q I would move the admission of this deed as De-

~7 fense Exhibit ~' Your Honor. 

~8 MR. BERRY: We don't object to it, Judge. 

~9 THE COURT: All right. So I'll receive it as De-

20 fendant's ~-

21 

22 (Defendant's Exhibit #~ was so marked and received 

23 into evidence at this time.) 

24 

25 Q I apologize, I didn't put any little exhibit 
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1 stickers. 

2 

3 

THE COURT: That's all right. We've got stickers. 

Q Now, in response to Mr. Berry's questions, you 

4 indicated that McGuire Woods prepared this deed, is that 

5 correct? 

6 A Yes, sir, I believe so. 

7 

8 

•. 
9 

10 

11 

12 

13 

Q Who at McGuire Woods prepared the deed for you? 

A I don't recollect. 

o· You don't recall what attorney--

A No. 

Q --represented you in this matter? 

A No, I don't. 

Q Now, you lived for almost twenty (20) years at 

14 Oakmont, is that correct? 

15 A Yes, sir, that's correct. 

16 Q And is there a time of year when the foliage is 

17 missing from the trees, say in the wintertime when from the 

18 residence of Oakmont some portion of Laurel Ridge is visi-

19 ble? 

20 A When you say Laurel Ridge, do you mean build-

21 ings, fields, trees? 

22 Q Just anything. 

23 A Sure, certainly. 

24 Q So if somebody decided to erect a structure 

25 near the boundary line between Laurel Ridge and Oakmont, 
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1 it's possible that that building could be visible from the 

2 residence at Oakmont, is that correct? 

3 A Yes, sir, certainly, yes, sir. 

4 Q Mr. Lape, let me show you this document. 
I 

5 A Yes, sir. 

6 Q This is a plat that titled Mr. and Mrs. Manuel 

7 R. Angulo property near North Garden by A.R. Sweet & Associ-

8 ates dated in May of 1958. Have you seen that before? 

9 A I would say so, yes, sir. 

10 Q Okay. It depicts on the left side a property 

11 of about 98 acres and then sort of to the right and a little 

12 bit down from that a second property. Just looking at this 

13 plat, do you recognize either or both of those parcels? 

14 

15 

16 

A Yes, sir, I do. 

Q The parcel that I etched in red, what is that? 

A That's our 98 acres that we refer to as Laurel 

17 Ridge Farm. 

18 Q.· That's-the Laurel Ridge property? 

19 A Yes, sir. 

20 Q Okay. The property that I've etched in blue, 

21 what is that? 

22 A That's Oakmont. 

23 Q Okay. I'd move the admission of this just for 

24 demonstrative purposes--

25 MR. BERRY: Judge, I don't object to it. 
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1 Q --as Defense Exhibit 2. 

2 MR. BERRY: To give the Court some sense of the 

3 shape of things. 

4 THE COURT: Received as 2. 

5 

6 (Defendant's Exhibit #2 was so marked and received 

7 into evidence at this time.) 

8 

9 Q Mr. Lape, let me show you another plat that was 

10 done by Landmark Surveyors and it's titled, A plat showing 

11 survey for Kenneth R. and Barbara G. Lape. Do you recognize 

12 this property? 

13 A I--yes, sir, I recognize it. It's a little 

14 difficult to see the writing. I don't know how accurate it 

15 is, but I do recognize it. 

16 Q Okay. This indicates a Parcel A, 258.78 acres. 

17 A Yes, sir. 

18 Q Is this the option property? 

19 A That's correct. 

20 Q I'd move the admission of this, Your Honor, as 

21 Defense Exhibit 3. 

22 

23 

24 

25 

MR. BERRY: I don't object, Judge. 

THE COURT: Received as 3. 
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1 (Defendant's Exhibit #3 was so marked and received 

2 into evidence at this time.) 

3 

4 Q I'm going to show you, Mr. Lape, what really is 

5 a topographical' map that somebody has drawn, two parcels, 

6 one a 258-acre parcel and one a 98-acre parcel. Have you 

7 seen this before? 

8 A I don't think I've seen this in particular. 

9 I'm really not sure but I'm familiar with it, certainly. 

10 Q Okay. Does this show at least the relationship 

11 between the Laurel Ridge property and the option property? 

12 

13 

14 

15 

16 

17 

A I would say it's an approximation. 

Q An approximation? 

A Yes, sir. 

Q For demonstrative purposes? 

A Yes, sir. 

Q Okay. And what is the property, the triangular 

18 piece that would be sort of between the 258 acre and the 98 

19 acre parcel, if you know? 

20 MR. BERRY: Judge, I'm not--I'm not going to ob-

21 ject to this and it might help the Court to be looking at it 

22 while he's talking. 

23 

24 

25 Exhibit 4. 

THE COURT: Do you want me to use this one? 

Q It doesn't matter. We'll move this as Defense 
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1 THE COURT: All right. Received. 

2 

3 (Defendant's Exhibit #4 was so marked and received 

4 into evidence at this time. 

5 

6 A Yes, sir, I see that. 

7 Q Okay. Do you know what this piece of property 

8 is, the triangular piece that's between the 98-acre parcel 

9 and the 258-acre parcel? 

10 A Yes, I do. 

11 Q And who owns that property? 

12 A The Gordons. 

13 Q The Gordons? 

14 A Quiet Entry Farm. 

15 Q Now as you sit here today, have you ever met 

16 Richard Haisfield? 

17 A No. 

18 Q And isn't it true that you never met Audrey Ha-

19 isfield before this litigation began? 

20 A That's correct. 

21 Q So you never had a telephone conference di-

22 rectly with either one of them about this deal or their in-

23 tentions about closing on the contract, is that fair? 

24 A None. 

25 Q And most of your communications about this con-
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~ tract were with either Carol Clarke, Wendall Winn or Joe 

2 Cochran, is that fair? 

3 A That's correct. After June 3oth of course, Mr. 

4 Berry. 

5 
. 

Q Okay. And so you never communicated directly 

6 with the Haisfields about the improvements they contemplated 

7 making to Laurel Ridge? 

8 A Never, that's correct. 

9 Q But you knew that they were bringing horses to 

~0 the property, didn't you? 

~~ A Only by rumor. Nobody--no one called and said 

~2 are you aware of the fact they're bringing horses to the 

~3 property. I received that information by innuendo or rumor 

~4 or--

~5 Q Okay. So you don't--you don't recall exactly 

~6 how you got the information--

17 A That's correct. 

~8 Q --but you were aware that they'd be bringing 

~9 horses to the property? 

20 A That's correct. I think maybe I'm aware of it 

2~ now because Mrs. Haisfield was deposed. Maybe that's where 

22 I got that information, but prior to the June 30th closing, 

23 I really had no idea. 

24 Q Okay. So prior to the June 30 closing you 

25 weren't sure? 
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1 A I was not sure, that's correct. I did not know 

2 for certain. 

3 Q And you gave various consultants that the Hais-

4 fields had retained, access to your property during the . 
5 spring of 2000, correct? 

6 A Anyone who they wanted to come in and examine 

7 the property, we gave them free access, that's correct, yes, 

8 sir. 

9 Q And at one point in time you saw a plat showing 

10 buildings at various locations lying on the hood of one of 

11 the consultant's vehicles, didn't you? 

12 A That's correct, yes, sir. 

13 Q So that you knew that the Haisfields were con-

14 templating some buildings on the property? 

15 A That's correct. That was Wednesday before 

16 closing, or it was Tuesday before closing. Closing was Fri-

17 day. Tuesday a group of people showed up. We allowed them 

18 access. They showed us the plans of the house on the hood--

19 front hood of the truck and they also showed us the layout, 

20 some kind of landscaping plan also at that time. So I just 

21 had a cursory view of it, maybe not more than a few moments 

22 and that was it. 

23 Q But these plans, even on cursory review, showed 

24 some new buildings on the property? 

25 A None on the 98 acres. 
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1 Q So what do you recall seeing? 

2 A I recall seeing some improvements to the main 

3 house, a barn on the back part of the property which would 

4 be the option piece, if you will, ponds, and this was the 

81 

5 juncture or the' first time that I had learned that they had 

6 in fact were going to attempt to buy Gordon's property, be-

7 cause I said something to someone, that pond site is not on 

8 our property and the reply was, they're going to purchase 

9 that piece of property. 

10 Q Okay. So what you saw on the hood of that car 

11 involved more than your parcel is what you're telling me? 

12 A It was a plan for all three parcels, that's 

13 correct, yes, sir. And the plan I saw had some improvements 

14 to the main house, of our house, no new--no new entrance and 

15 improvements to the 85 acres of Gordons• and to our 258 

16 acres in the back. 

17 Q You knew that the Haisfields would be bringing 

18 certain employees with them to the property, didn't you? 

19 A There again, no one ever told me that. It was 

20 all by rumor or innuendo and I probably learned that from 

21 Mrs. Haisfield's deposition. 

22 Q Mrs. Haisfield never advised you in person that 

23 she was thinking about not closing on June 30eh, did she? 

24 A Before June 30th no one ever called me and 

25 said, Ken, this is what the Haisfields have planned for your 
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1 property, they're bringing horses, they're bringing employ-

2 ees. No one ever shared any of that information with us. 

3 The only information we got was by innuendo or a subcontrac-

4 tor coming out and saying do you know or did you know or 
• 

5 were you aware. No one ever called me, Mr. McLean or anyone 

6 who represented the Haisfields., and told us what they had 

7 planned, not only for our 98 acres, we weren't aware they 

8 were going to buy the 85 acres or the 257 acres in the back. 

9 No one ever shared that information with us, period. 

10 

11 

12 

13 

14 

15 ple. 

16 

17 

18 Mr.--

19 

20 

Q Your Honor, give me just a moment if you would. 

THE COURT: Sure. 

Q No further cross-exam, Your Honor. 

THE COURT: Redirect. 

MR. BERRY: Judge, I just have one. Well,.a cou-

THE COURT: Go ahead. 

MR. BERRY: But I'm going to need a document that 

THE COURT: Do you need one of the exhibits? 

MR. BERRY: No, sir. I need something that Mr. 

21 Wright was bringing with him. 

22 

23 REDIRECT EXAMINATION 

24 By: Mr. Berry 

25 Q I'll have this marked in a moment. Mr. Lape, 
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~ I'm going to show you a document which I probably will ask 

2 be marked in a moment, but it's entitled, Laurel Ridge Con-

3 ceptual Plan, Audrey and Richard Haisfield, Ian Robertson 

4 Limited and ask if you've ever seen that before? 
I 

5 A Yes, sir. 

6 Q When did you see that? 

7 A I saw that on the hood of the truck on that day 

8 we spoke about the week of closing. 

9 Q All right .. Is this the plan you were referring 

~0 to when you answered Mr.--

~~ A Yes, sir, that's correct. 

~2 Q --Wright's questions? 

~3 A That's correct. 

~4 Q Judge, I'm going to mark this. I don't want to 

~5 damage an original document that they have. I'll respect 

~6 Mr. Wright's wishes on how to do it, but I think we need to 

~7 mark it so it can be referred to. 

~8 MR. WRIGHT: Are you asking that it be moved into 

~9 admission at this point or just marked? 

20 Q I may at some point but I think because it's 

21 going to be referred to, I think it would be best to mark 

22 it. I'm going to move its admission very likely at some 

23 point. 

24 MR. WRIGHT: Okay. I'm going to object to it be-

25 ing admitted without more foundation than has been laid, but 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

-105-



Lape - Redirect 84 

1 I don•t care if it•s marked for identification purposes. 

2 THE COURT: So we'll mark it as 8. 

3 Q Yes, sir. 

4 THE COURT: Do you just want to put it on the back 

5 of the plan? 

6 Q Yeah. I'll put it on the back so it doesn't 

7 interfere with the--and I don•t have a problem, Judge, later 

8 on if somebody substitutes a copy if in fact it is admitted. 

9 THE COURT: It's just marked as 8, not received 

10 into evidence. 

11 Q Yes, sir. 

12 

13 (Plaintiff's Exhibit #8 was so marked for identi-

14 fication at this time.) 

15 

16 Q Mr. Lape--I--I don't have any other questions, 

17 Judge, I don•t believe at this point. I may need to recall 

18 Mr. Lape, but I don•t have any other questions right now. 

19 THE COURT: All right. Thank you, Mr. Lape. You 

20 may stand aside. Are you ready for the next witness or do 

21 you want a stretch break? 

22 MR. BERRY: It 1 s up to you, Judge. I'm going to 

23 call Ms. Clarke next and if the Court wants to keep going, 

24 she 1 s not going to be too long, I don 1 t think. 

25 THE COURT: Mr. Wright, you and your client okay 
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1 to keep going or do you need a break? So Carol Clarke, Mr. 

2 Craig. 

3 THE BAILIFF: She went across the street for (un-

4 intelligible). I don't know where she went to. 
I 

5 THE COURT: So do you want to call another wit-

6 ness? 

7 MR. BERRY: Judge, I'm going to call very likely 

8 Mr. Reback after her. I don't know if he's gotten back over 

9 here or not .. If he has, I can call him. If he hasn't maybe 

10 we'd better---oh, okay, he wasn't coming until noon. 

11 THE COURT: So you want us to call him? We can 

12 take a five-minute stretch break and try to find Ms. Clarke 

13 and call Mr. Reback. Is that what you want to do? 

14 MR. BERRY: I guess that would be best, Judge. 

15 I'd like to call Ms. Clarke next. It sounds like she may 

16 have stepped out to make a call or something. 

17 THE COURT: Well, you want Mr. Craig to call Mr. 

18 Reback? 

19 MR. BERRY: Yes, sir. I'm going to call--I'm go-

20 ing to call him right after her, so I mean--I'm planning on 

21 trying to get through in the time I indicated. 

22 THE COURT: So anybody got Mr. Reback's number 

23 handy? Mr. Craig can look it up if you want. It's Forbes 

24 Reback, the attorney, Mr. Craig, R-e-b-a-c-k. So you want 

25 to take a stretch break then and somebody can go across the 
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1 street and see if they can find Ms. Clarke? 

2 

3 

4 break. 

5 

6 

7 

MR. BERRY: Yes, sir. 

THE COURT: Okay. So we'll all take a stretch 

(Court in recess.) 

86 

8 MR. BERRY: Ms. Clarke is our next witness, Judge. 

9 THE COURT: Ms~· Clarke, if you'll come up to the 

10 witness chair please, stand to be sworn, raise your right 

11 hand please. 

12 

13 

14 CAROL CLARKE, having been so duly sworn, testified 

15 as follows: 

16 

17 DIRECT EXAMINATION 

18 By: Mr. Berry 

19 Q State your name, please. 

20 A Carol Clarke. 

21 Q What is your occupation, Ms. Clarke? 

22 A Real estate broker with Montague Miller & Com-

23 pany Realtors. 

24 Q And what is your position with that firm? 

25 A I'm president of the company. 
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1 Q How long have you been a--well, let me back up 

2 a second. Are you a licensed real estate agent in Virginia? 

3 A A licensed real estate broker. 

4 Q How long have you been a licensed broker? 
• 5 A I've been a licensed broker since '87, licensed 

6 salesperson since '84. 

7 Q All right. What is your educational back-

8 ground? 

9 A I have a Bachelor in Science from Duke Oniver-

10 sity and various graduate courses at the University of Vir-

11 ginia and Virginia Commonwealth University. 

12 Q Do you have any professional designations in 

13 the real estate profession? 

14 A Yes. I'm a graduate of the Realtors Institute, 

15 a certified residential broker, a certified residential spe-

16 cialist. 

17 Q Are you familiar with the Ken and Barbara Lape 

18 property which I'll describe as Laurel Ridge located here in 

19 Albemarle County? 

20 A Yes. 

21 Q Are you also familiar with this roughly 250-

22 acre option piece I'll call it? 

23 A Yes. 

24 Q And are those properties properties which are 

25 listed for sale with your firm? 
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1 A Yes. 

2 Q And are you the listing broker? 

3 A Yes. 

4 Q When did you learn--let me ask it differently 
• 5 maybe. How did you learn of the interest that Mrs. Hais-

6 field might have in this property? 

7 A We received an offer to purchase the property 

8 in the middle of February. I believe February 14th, some-

9 where in the middle of February in 19--oh, no, 2000. 

10 Q Okay. Who submitted that to you? 

11 A Steve McLean, McLean Faulconer. 

12 Q And was he acting as buyer•s agent for Mrs. Ha-

13 is field? 

14 A Yes. 

15 Q What form did the offer take? Was it on a Vir-

16 ginia Association of Realtors standard form residential con-

17 tract? 

18 A Yes. It was on a standard contract with a cou-

19 ple of addendums, inspection addendum, a radon inspection 

20 addendum. 

21 Q All right. I want to show you a document be-

22 fore we go any further which is--will be Plaintiff•s Exhibit 

23 9, I believe, if I 1m right, Judge. Is that--or is it 10? 

24 THE COURT: That•s right, it•s 9. Eight is the 

25 marked exhibit. 
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~ (Plaintiff's Exhibit #9 was so marked for identi-

2 fication at this time.} 

3 

4 

5 

6 Ridge. 

7 

8 

9 office. 

10 

Q Can you tell us what Plaintiff's Exhibit 9 is? 

A It's the current marketing brochure for Laurel 

Q Who prepared that? 

A I did, along with my graphic designer at the 

Q And does that generally provide photographs and 

~~ a description of the house and the general area of the Lau-

~2. rel Ridge property? 

13 A Yes. The brochure would be exactly what it is, 

14 sort of photographs, floor plans, a plat·. 

15 

~7 

18 

~9 

20 

2~ 

Q A marketing brochure. 

A Marketing brochure. 

Q Judge, we'd move #9 into evidence. 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Received as 9. 

22 (Plaintiff's Exhibit #9 was so received into evi-

23 dence at this time.) 

24 

25 Q Did the Lapes accept the initial offer that you 
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1 just described that Mrs. Haisfield made? 

2 A There were some negotiations back and forth, 

3 oral negotiations over a period of two or three days before 

4 we came to a final agreement and to the final terms of the 

5 offer. 

6 Q Who initiated the inclusion of the liquidated 

7 damage provision in the final contract? 

8 A Would you ask that question again? Who--

9 Q Who initiated that to be included in the-~the 

10 liquidated damage provision to be included in the contract, 

11 the Lapes or the Haisfields? 

12 A Oh, the Haisfields. 

13 Q Have you visited this property, Ms. Clarke? 

14 A Yes. 

15 Q Can you describe generally the.area at Laurel 

16 Ridge? Realizing that the Court has heard descriptions from 

17 other people as well, just give your best description of the 

18 Laurel Ridge property. · 

19 A Laurel Ridge currently consists of the property 

20 in two parcels. It sits back, oh gosh, probably half, 

21 three-quarters, maybe even closer to a mile off the road 

22 known as Plank Road, 712 outside the village of North Gar-

23 den. Ninety-eight (98) acres is--has a house and a new mul-

24 tipurpose barn, storage shed, could be a stable, and has 

25 some open land. rt•s mostly wooded. The back separate par-
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1 eel of 256, 257 acres is behind this parcel and is accessed 

2 by a twenty (20) foot right-of-way to the back parcel and 

3 it's all--all--

4 Q Are you--go ahead, I'm sorry . . 
5 A It's mostly in timber and has some ATV trails 

6 and some nice recreational land. 

7 Q Is it--describe the topography of the land, 

8 hilly, it's flat? 

9 A .It's pretty hilly arid of course the back parcel 

10 is pretty much on the side of a mountain so it's pretty--can 

11 be steep in portions. 

12 Q Have you walked along the line that exists, the 

13 common boundary line between what's known as Oakmont and the 

14 Laurel Ridge property? 

15 A Yes. 

16 Q And you're familiar with the lay of the land in 

17 that area? 

18 A Yes. 

19 Q Can you see the Laurel Ridge residence from the 

20 main residence at Oakmont? 

21 A No. 

22 Q And are there other locations on the--well, let 

23 me back up and ask it this way. What location on the Laurel 

24 Ridge property is visible from the Oakmont residence? 

25 A Would you ask that again? 
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1 Q Yes, ma•am. What part of the 98 acres can you 

2 see if you're at the Oakmont house? 

3 A Well, you really just see trees because the to-

4 pography as it adjoins the two properties immediately goes 

5 uphill. so it's a hillside of trees. So you really just 

6 see trees. 

7 Q What is the slope of the hills, flat, steep, 

8 gradual? 

9 A It's--it's a--it•s a gradual--! wouldn't call 

10 it quite steep but it's gradual to steep if you want to sort 

11 of describe it that way. It would not be flat. 

12 Q Does your brochure give a generally accurate 

13 description of the residence on the Laurel Ridge property? 

14 

15 plan. 

16 

A I think so. It has pictures and it has a floor 

Q Was that property ready to be occupied at the 

17 time the contract was signed? 

18 A Absolutely. 

19 Q Is it a nice home? 

20 A Yes. 

21 Q As you guys approached the closing in this 

22 transaction, did you have any discussions with Steve McLean, 

23 the buyer's agent, concerning the purchase of personal prop-

24 erty that the Lapes had on their place at Laurel Ridge? 

25 A We had, after the contract was ratified, dis-
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1 cussion about additional personal property in the form of 

2 farm equipment. 

3 Q And describe those discussions and how long 

4 they went on for the Court. 

5 A A 'property the size of Laurel Ridge, it would 

93 

6 necessary to have a certain amount of farm equipment for its 

7 maintenance and upkeep, and Mr. Lape was going to sell that 

8 property and we had also learned that there might be some 

9 interest from the purchaser on it. So it was sometime in 

10 May we were requested to, you know, price the property and 

11 we did--I did a memo to Steve McLean, itemizing the differ-

12 ent pieces of equipment for sale and the price of those par-

13 eels and sent it to Steve to submit to the purchaser. 

14 Q What response did you get, if any? 

15 A I didn't get a response for quite a long period 

16 of time. I called Steve and his assistant, Adella Soon, to 

17 request a response because at the time the Lapes were making 

18 plans to vacate the house and to divest themselves of the 

19 personal property. They were not going to move tractors and 

20 trucks to Florida and they really needed to make--had to 

21 have some decisions made and there was a sense of urgency 

22 because there had been some other interest expressed in that 

23 property, the personal property, and they wanted to be able 

24 to know that they had taken care of selling it. 

25 Q Did you ever get a response? 
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1 A Eventually I 'did, but to my best recollection 

2 it was not until a week or ten day prior to closing. It was 

3 in--it was in June. It was a full month, four to six weeks 

4 after we initiated the initial document with the pricing. 
I 

5 Q Did you have any other discussions with Mr. 

6 McLean as the closing approached in the last week or ten 

7 days leading up to the June 30th closing date that caused 

8 you concern about the contract? 

9 A Yes. 

10 Q Tell the Court what discussions you had and as 

11 best you can recall, when? 

12 A My best recollection, it was--I think it was 

13 June 22n4 I had had a conversation with Steve that raised 

14 some red flags. It was intuitive just that he felt that his 

15 client was unpredictable and he wasn't quite sure what was--

16 what might happen and I felt uncomfortable enough that at 

17 that time I called the Lapes' attorney, Wendall Winn, who 

18 was out of town. I think I talked to Joe Cochran and just 

19 said we need to find out what's going on because I just have 

20 this feeling that we may--there may be a problem with clos-

21 ing. 

22 Q Did you have any other discussions with Mr. 

23 McLean relative to your real estate commission either in 

24 that conversation or in any later conversations? 

25 A My recollection is whether it was that day or 
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1 the first of the following week, which would have been the 

2 week of the closing, had it taken place, that there was some 

3 mention of renegotiating the contract and renegotiating the 

4 commission. 

5 

6 

7 

I 

Q And who had those discussions with you? 

A Steve McLean. 

Q And whose choice of words is renegotiate? Is 

8 that something you're choosing now or is that a word you 

9 heard him use in that discussion? 

10 A That's the word that Steve used with me. 

11 Q And what response did you give him? 

12 A Response to request for renegotiating the com-

13 mission was that I had participated in the commission reduc-

14 tion at the time we negotiated the contract in February of 

15 2000 and my clients weren't happy that I had done that and I 

16 did it to facilitate the sale and that I was not really in-

17 terested in doing anymore at that time. 

18 Q Did you have any discussion with him in that 

19 conversation or either--any of these conversations about 

20 this so-called Gordon contract? 

21 A Probably--it was probably in that earlier con-

22 versation on June 22nd that it probably came to light that 

23 the Haisfields were negotiating or had a contract with the 

24 Gardens. Up until that point, I wasn't totally sure that 

25 that was the case and Steve indicated that there were some 
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1 problems in that, in their ability to purchase the Gordon 

2 tract. At some point, in one of those conversations with 

3 Steve, I said to him that the Lape contract was not contin-

4 gent on the purchase of any other piece of property contigu-
I 

5 ous to this property. 

6 Q Did he have any response to your statement that 

7 the contracts were not legally connected? 

8 A Yes. I mean, he probably said I realize that 

9 or I know that. I mean he knew that. 

10 Q All right. Did he ever discuss with you, Mr. 

11 McLean in those conversations, when the Gordon closing was 

12 supposed to take place? 

13 A He made mention, and I'm not a hundred percent 

14 sure, but he may have mentioned that they were trying to 

15 close everything at the same time, and at some point I did 

16 become aware of that because I think it became an issue. 

17 Whether that was before the actual closing date or after, 

18 but we knew that was an issue. 

19 Q When is the next time you talked to Mr. McLean 

20 after this group of conversations that you had a week or so 

21 before closing? 

22 A The next time I talked to him was the evening 

23 before closing and I was at home, and whether I was return-

24 ing his phone call or he actually called me at home, I 

25 really don't recollect, but I know I was at home and he 
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~ called and said that we probably wouldn't be closing the 

2 next day, that there was a cloud on the title and I said 

3 what are you talking about, and he said that there was a 

97 

4 problem and that he didn't think his clients would close and . 
5 I said I was not aware of any problem, that what he de-

6 scribed, briefly described--what he described to me was--as 

7 it turned out wasn't completely accurate but I said I didn't 

8 know anything about it and that I would have to talk to the 

9 Lapes and their attorney but I didn't believe that there was 

10 any cloud on the title. 

~1 Q What was the nature of the so-called cloud that 

12 he described to you? 

13 A A view easement from--that was in the convey-

14 ance of the property known as Oakmont the Lapes conveyed to 

15 the Moses several years ago to create a buffer of--between 

16 the two properties which we call a view easement. 

17 Q All right. And what was your response to him 

18 as far as his statement to you, that the view easement was a 

19 cloud on the title? 

20 A I just said the view easement would not be con-

2~ sidered a cloud on the title. 

22 MR. WRIGHT: Objection. She's offering opinion 

23 testimony, Your Honor. 

24 Q Judge, I think she's--it's sort of like the 

25 letter. She's telling what she said. We're not offering it 
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1 as an expert opinion. 

2 

3 

MR. WRIGHT: It•s still opinion. 

THE COURT: Sustained. 

98 

4 Q And what did you do as a result of that conver-. 
5 sation then, Ms. Clarke? I gather that was the extent of 

6 the conversation? 

7 A It was very brief. 

8 Q And what did you do as a result of that? 

9 . A It was after business hours. It was probably 

10 · six-ish and I tried to get Richmond & Fishburne's office, 

11 tried to get Wendall, and of course they weren•t there and I 

12 called the Lapes. 

13 Q All right. Did you have anymore discussions 

14 with Mr. McLean concerning--and I'm talking about later now, 

15 after the, I'll call it aborted June 30th closing, did you 

16 have any discussions with him ever about changing the access 

17 to Laurel Ridge? 

18 A At some point in the fall, October, November-

19 ish, he wanted to take a look at the property on the border 

20 between Laurel Ridge and Oakmont to see if a road could be 

21 cut through there to access Laurel Ridge. 

22 Q Is that the first you learned that anybody 

23 might be thinking of a separate access? 

24 A Yes. 

25 Q Did he ever tell you anything about the discus-
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1 sion--did Mr. McLean ever talk with you about the discus-

2 sions he had with Dr. Moses? 

3 A I knew about those discussions probably after 

4 the fact. 
I 

99 

5 Q All right. Describe your experience with what 

6 you call view easements for this type of property in Albe-

7 marle County. 

8 A View easements are not--

9 MR. WRIGHT: Your Honor, I'm going to object. I 

10 think we're heading into the realm of opinion testimony. 

11 THE COURT: How is it relevant? 

12 Q Judge, I guess my point is that if she's had 

13 other experience with it, then that's relevant to the ques-

14 tion of whether or not that creates some problem with mar-

15 ketability. 

16 MR. WRIGHT: She's going to be giving an opinion 

17 on marketability here that she's not--well, she was desig-

18 nated for it and we resolved it between ourselves when I--

19 Q I'm not offering it as an expert opinion, 

20 Judge. I'm simply offering her experience in the real es-

21 tate business based on observations she's made on other 

22 property, and the sale of other properties. 

23 THE COURT: But I mean--

24 Q In other words, is this the only property on 

25 earth that there's a view easement on. That's the gist of 
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1 the question. 

2 MR. WRIGHT: I object for the reasons already 

3 stated but also we have restrictive covenants here that are 

4 more than just view easement and I think you would have to 
' 

5 look at these kinds of things on a case by case basis in 

6 terms of what a purchaser is going to be using that property 

7 for and therefore her testimony is not relevant to the issue 

8 before the Court in this case. 

9 THE COURT: I agree. Sustained. 

10 Q Yes, sir. Judge, we'd simply proffer that she 

11 would say that she's seem them in other situations on prop-

12 erties on this type in Albemarle County. 

13 THE COURT: So that's proffered but the objection 

14 is sustained. Go ahead. 

15 Q Yes, sir. Do you--is this property still 

16 listed with you? 

17 A Yes. 

18 Q And do you continue to market it? 

19 A Yes. 

20 Q Has Mr. McLean shown it to prospective purchas-

21 ers since the time of the aborted June closing? 

22 

23 

24 

25 

A Yes. 

Q That's all I have, Judge. 

THE COURT: Cross. 
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~ CROSS-EXAMINATION 

2 By: Mr. Wright 

3 Q Ms. Clarke, have you ever stood next to the 

4 Oakmont residence in the middle of the winter and looked in . 
5 the direction of Laurel Ridge? 

6 A Yes. 

7 Q And isn't it true that without the foliage on 

8 the trees that time of year there are parts of Laurel Ridge 

9 that are visible from the residence on Oakmont? 

~0 A I don't recollect that. 

~~ Q You don't recall that? 

12 A No. 

13 Q Did you know at any time, Ms. Clarke, that Mrs. 

14 Haisfield was going to be using this property as a horse 

15 farm? 

16 A No. I did not know what her intended use of 

17 the property was. 

18 Q So in all the discussions you had with Mr. 

~9 McLean, you never learned what she proposed doing with the 

20 farm? 

21 A No. 

22 Q Did you know that she intended to build various 

23 improvements on the property? 

24 A I knew that there was quite a lot of--quite a 

25 lot of folks accessing the property to do improvements, 
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~ measuring the house and doing things and looking at the pos-

2 sibility of perhaps some other buildings, but it was never 

3 specifically shared with me what. 

4 Q Okay. And did you ever ask? 
• 

5 A No. 

6 Q Now, you never met Mrs. Haisfield during the 

7 period of the contract, did you? 

8 A No. 

9 Q And during the period that the property was un-

~0 der contract, did you have any kind of conversations with 

~~ her? 

~2 A No. 

~3 Q And so all of your conversations with her side 

~4 of this deal would have been with Mr. McLean, is that fair? 

~5 A Correct. 

~6 Q Okay. You testified a few minutes ago that on 

~7 approximately June 22M, 2000, you and Steve McLean spoke 

~8 and I believe you said that he said the client was unpre­

~9 dictable and he•s not sure what would happen. Is that cor-

20 rect? 

2~ A Yes. 

22 Q But in that conversation he never said this 

23 deal is not going to close on the 30~h, did he? 

24 A No. 

25 Q And you testified that a .couple of days after 
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1 that Mr. McLean called you and said that you needed to rene-

2 gotiate real estate brokerage commissions. Am I stating it 

3 fairly accurately? 

4 A Yes . . 
5 Q Is it even possible that that discussion didn't 

6 happen that week but happened a couple of weeks later in 

7 July? 

8 A I suppose it might be possible, but my recol-

9· lection is that it happened that week. 

10 Q But you didn't keep a calendar that would memo-

11 rialize the actual date this happened? 

12 A No, I did not. 

13 Q And you didn't put anything in writing to Mr. 

14 McLean that would establish with any certainty what date 

15 that particular communication occurred? 

16 A No. 

17 Q And so it could have been after the aborted 

18 closing on this particular real estate sales contract, could 

19 it not? 

20 A My recollection was that it was before. 

21 Q But we don't have anything that memorializes 

22 that? 

23 A No. 

24 Q You testified that you got a telephone call 

25 from Mr. McLean about the restrictive covenants on June the 
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1 29th, is that correct? 

2 A (No audible response.) 

3 Q And that was the day before the scheduled clos-

4 ing. . 
5 THE COURT: That's a yes? 

6 A Yes. I'm sorry. Yes. 

7 Q And what time of the day did you hear from Mr. 

8 McLean? 

9 A It was six-ish. 

10 Q Late in the evening. 

11· A I was at home. 

12 Q You were at home. 

13 A Yes. 

14 Q Okay. And before getting that call, isn't it 

15 true that you were not even aware of the existence of these 

16 covenants and the chain of title? 

17 A Correct. 

18 Q And so you had not included any information 

19 about these covenants in the marketing brochures .that Menta-

20 gue Miller & Company had prepared, is that correct? 

21 A Correct. 

22 Q Is the Lape property heavily wooded? 

23 A Yes. 

24 Q Now, when Mr. McLean called you on June the 

25 29th, what he told you is, we discovered these covenants, 
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1 this deal will not be closing tomorrow, is that correct? 

2 A Pretty close to it, yeah. 

3 Q And he never said, even at that time, that 

4 there's no way on earth this deal will ever close? 

5 A No. 

6 Q And you had discussions with Mr. McLean after 

7 June 30 about the possibility of resurrecting this deal and 

8 making it happen, did you not? 

9 A Yes. 

10 Q And do you know whether discussions about mak-

11 ing this deal happen continued as late as late October or 

12 early November of 2000? 

13 A Yes. 

14 Q Thank you. I have no other questions, Your 

15 Honor. 

16 THE COURT: Redirect? 

17 MR. BERRY: Yes, sir. 

18 

19 REDIRECT EXAMINATION 

20 By: Mr. Berry 

21 Q Ms. Clarke, in situations where--do you sell 

22 other properties in Albemarle County with restrictive cove-

23 nants? 

24 A Yes. 

25 Q Do you always include that information in mar-
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1 keting brochures? 

2 A No. 

3 Q And what is the reason that you might include a 

4 certain type of information in a marketing brochure? 
• 

5 A Marketing brochures really, we say, a picture 

6 is worth a thousand words, is to show as much as you can in 

7 terms of visual. It's an enticement to get people to see 

8 the property and look at the property. It would be difficult 

9 to include all the information on a property in a marketing 

10 brochure. So it's--at least my philosophy is a few words, 

11 lots of pictures, floor plans, that kind of thing. 

12 Q Mr. Wright asked you about these discussions 

13 that you had with Mr. McLean. Did Mr. McLean in those dis-

14 cussions use the terminology that he was calling because his 

15 clients wanted to renegotiate the contract? 

16 A Which time frame? I mean do--

17 Q I'm talking about the time frame of June 22nd, 

18 23rd, 26th, in that time frame, before the aborted June 30 

19 closing. 

20 A Yes, there was some talk about renegotiating 

21 the contract. 

22 

24 

25 

Q And you're confident that happened before June 

MR. WRIGHT: Objection, leading. 

THE COURT: Sustained. Don't answer. Next ques-
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1 tion. 

2 Q When did it happen? 

3 A There was talk of renegotiating the contract at 

4 several junctures. My recollection that there was a conver-

5 sation prior to' June 30th, there was also a conversation af-

6 ter June 30th. 

7 Q All right. I'm going to show you some--a piece 

8 of paper here and ask if it refreshes your recollection. 

9 ·MR. WRlGHT: ·Your Honor, if ·I·could have a second. 

10 Q What is that? Are these your notes? 

11 A These are some notes I made at some juncture. 

12 I don't remember exactly when I knew that I might need to 

13 have a clearer timeline. 

14 Q I'm going to ask if you would review those and 

15 if they refresh your recollection about the timeline. 

16 A I can barely read this. 

17 MR. WRIGHT: Your Honor, I'm going to object to 

18 even using this document. He's indicated he's not going to 

19 admit it into evidence, but it's not something that was ever 

20 produced in discovery. I've never seen it before and I 

21 don't think it's appropriate to use it even to refresh rec-

22 ollection. 

23 THE COURT: So I'm going to overrule your objec-

24 tion. She can read it and then give it back to Mr. Berry 

25 before any further questioning. 
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1 A I'm sorry, it was hard to read. 

2 THE COURT: That's all right. Now, Mr. Berry, you 

3 can ask her a question. 

4 Q Does that document refresh your recollection 

5 concerning the'timeline of when you had discussions with Mr. 

6 McLean? 

7 A Yes. 

8 Q And when did you have discussions with him 

9 about renegotiating the contract? 

10 A My notes say June 27tn. 

11 Q And is that consistent with your recollection? 

12 A It is. 

13 Q Prior to this closing, did you--the June 30th 

14 aborted closing, did you receive any communication from Mr. 

15 McLean about changing utility service, changing the security 

16 service, doing a walk through, anything in the way of a fi-

17 nal move towards settlement? 

18 A No. 

19 Q That's all I have, Judge. 

20 THE COURT: Any recross, Mr. Wright? 

21 

22 RECROSS-EXAMINATION 

23 By: Mr. Wright 

24 Q Ms. Clarke, when the issue of renegotiation of· 

25 the contract came up, your response was no, is that correct? 
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~ A On the part that I was asked to renegotiate my 

2 commission. 

3 Q Right. 

4 A Yes . . 
5 Q But that's what you were talking about with Mr. 

6 Berry just now when you said renegotiate the contract? 

7 A Right. 

8 Q When you told Steve that you were unwilling to 

9 renegotiate, did Steve ever say to you, because of that, 

10 this contract will not go to closing on June 30eh? 

~1 A No. 

12 Q Thank you. 

13 THE COURT: So you want to hold Ms. Clarke? 

14 MR. BERRY: I'd like for her to remain under the 

15 rule, Judge. I don't object if she wants to go back to--

16 well, if she wants to go back to her office or do what she 

17 needs to do, I don't object. We'll have to try--if we need 

~8 her, we'll have to bear the responsibility of getting her 

19 back. 

20 THE COURT: All right. 

21 MR. BERRY: I'd like for her to stay under the 

22 rule. 

23 THE COURT: So, Ms. Clarke, what that means is 

24 you're subject to recall. Do not discuss your testimony or 

25 the case with anyone until you're released as a witness and 
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1 you can go back to your office and just be subject to come 

2 back on a phone call. Is that okay? 

3 A Okay. 

4 MR. BERRY: Judge, Forbes Reback will be our next 

5 witness. 

6 THE COURT: Forbes Reback. Mr. Reback, if you'll 

7 come forward to the witness chair, please. When you get 

8 there if you'll stand and raise your right hand to be sworn 

9 and I'll let you have a seat. 

10 

11 

12 FORBES REBACK, having been so duly sworn, testi-

13 fied as follows: 

14 

15 DIRECT EXAMINATION 

16 By: Mr. Berry 

17 

18 

19 

20 

21 

22 

23 

24 

25 tions. 

Q Your name is Forbes Reback? 

A Yes, sir. 

Q And what is your occupation, Mr. Reback? 

A Lawyer. 

Q And how long have you been in practice? 

A Thirty-seven (37) years. 

Q What is the primary area of your practice? 

A Real estate, trusts and estates, small corpora-
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1 Q You practice with the firm of Reback & Slayton 

2 here in Charlottesville? 

3 A I do. 

4 Q And did you represent Dorothy Haisfield and . 
5 Laurel Ridge LLC in connection with a real estate--a resi-

6 dential real estate contract involving the Lape property? 

7 A I did. 

8 Q And I•m going to show you a document after I 

9 show it to Mr. Wright. Is this a letter that you transmit-

10 ted--it•s marked Plaintiff•s 10--that you transmitted to 

11 Mrs. Haisfield, your client? 

12 A It's not my signature but let me look at it. 

13 It was signed by my secretary, Ms. Harlow. 

14 

15 

16 

17 

18 

19 

20 

Q Your name is signed to it, is that right? 

A Yes. 

Q And she sent it with your authority? 

A Yes, I guess. 

Q And I gather you dictated the letter? 

A It sounds like me. 

Q Yes, sir. Judge, I•m going to move this into 

21 evidence as Plaintiff•s 10. 

22 

23 

24 

25 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Received. 
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1 (Plaintiff's Exhibit #10 was so marked and re-

2 ceived into evidence at this time.) 

3 

4 Q I'm going to ask a couple of questions about 

5 it, Mr. Reback. I notice the last paragraph. Basically 

6 you're sending the documents to the Lapes to be signed--

112 

7 excuse me, to the--to Mrs. Haisfield and Laurel Ridge LLC to 

8 be signed, is that correct? 

9 A Yes, sir. 

10 Q And at the bottom of that letter dated June 

11 28ch you say, even if Steve's negotiations are successful, I 

12 doubt everyone will be ready to close before next Thursday, 

13 is that correct? 

14 A That's what it says. 

15 Q And what was your purpose in including that 

16 letter in the conversation--excuse me, that mention of that 

17 negotiation in the letter? 

18 A I don' t recall because the're were several nego-

19 tiations going on at the time. 

20 Q What negotiations were you referring to? 

21 A There was a second real estate transaction 

22 which we considered to be a part and parcel of this one 

23 which was with Bill and Helen Gordon and the Tillman family, 

24 the Tye River Limited Partnership, for a parcel of land that 

25 touched the Lapes' parcel. 
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1 Q Sort of in between the triangle? 

2 A Yes, yes. 

3 Q Were negotiations still going on, vis-a-vis 

4 that land as of June the 28th? 
I 

5 A I am not sure. 

6 Q You said there were several negotiations going 

7 on at that time frame. What other negotiations were going 

8 on? 

9 A We were also negotiating with the airport au-

10 thority for a hangar release and it had gone through--it had 

11 been sent back and forth a couple of times. 

12 Q So that•s what you were referring to in the 

13 letter, the Gordon negotiations and the hangar negotiations? 

14 A I believe so. 

15 Q The closing for this transaction at this point 

16 at least, was scheduled for June 30ch, was it not? 

17 A Yes, sir. 

18 Q Had you notified Mr. Winn or Mr. Cochran, who 

19 were representing the sellers, that there wasn't going to be 

20 a closing, at least before the following Thursday? 

21 A I'm sorry. Had I notified--! mean, that letter 

22 speaks for itself. 

23 Q I realize the letter speaks--! realize the let-

24 ter speaks for itself but the letter says, even if Steve's 

25 negotiations are successful, I doubt that everybody will be 
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1 ready to close before next Thursday, which would have been--

2 you meant the following week, didn't you? 

3 

4 

5 

6 

A I must have since the 30th was a Friday. 

Q Yes, sir. 
I 

A So I must have. 

Q And you hadn't told Mr. Winn or Mr. Cochran at 

7 the time that letter was written that there wasn't going to 

8 be a closing on June 30th, had you? 

9 A No. 

10 Q And June 30th was the scheduled closing date, 

11 was it not? 

12 A Yes. 

13 MR. WRIGHT: Objection, Your Honor. I think we•re 

14 talking about two deals here and I think his testimony sub-

15 stantiates that. I don't know whether there would be a need 

16 to communicate to Mr. Winn. 

17 Q Judge, if you look at the letter--I think he 

18 makes a nice argument, but the witness is testifying and if 

19 you look at the letter and hear what he said, I would submit 

20 that the testimony is properly given. If he wants to cor-

21 rect his answer, then obviously Mr. Wright can do that when 

22 he examines him. 

23 THE COURT: So I overrule the objection. Go 

24 ahead. Next question. 

25 Q You were also handling the closing on the 
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1 Gordon contract, is that right? 

2 A Yes. 

3 Q And that contract was contingent on a closing 

4 

5 

6 

7 

on the 

to--or 

Lape 

A 

Q 

Mrs. 

contract, was it not? 
. 

Yes. 

And the Haisfields did not intend to go forward 

Haisfield and Laurel Ridge LLC did not intend to 

8 go.to closing on the Lape contract unless they also went to 

9 closing on the Gordon contract, isn't that right? 

10 A They were inextricably intertwined. 

11 Q All right. 

12 A But I can't speak to the intent. 

13 Q You can only say from your standpoint the two 

14 were worked on together? 

15 A Yes. 

16 Q There was never any effort on your part to 

17 close one without the other? 

18 

19 

20 

MR. WRIGHT: Objection to leading. 

THE COURT: Sustained. 

Q Judge he's, I would submit, an adverse witness. 

21 He is an attorney for an adverse party. 

22 THE COURT: So do you want to be heard on that, 

23 Mr. Wright? 

24 

25 

Q By the nature of the beast. 

MR. WRIGHT: I don't think Mr. Reback is repre-
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1 senting his client any longer in the matters that are pend-

2 ing and I don't think he's got a dog in this fight. I think 

3 he's testifying very--in a very unbiased fashion and there's 

4 no reason--

' 5 THE COURT: So how is he adverse now, Mr. Berry. 

6 I know he did represent Mrs. Haisfield then. 

7 Q We're not suggesting he's making--Mr. Wright 

8 forms the question. We're not suggesting he's doing any-

9 thing other than.trying to tell the truth, but he is an at-

10 torney at the time of the transaction for an adverse party. 

11 THE COURT: I know, but how does he have an ad-

12 verse interest now? 

13 Q He has an adverse interest--

14 THE COURT: Because his testimony is being judged 

15 now, not back then. 

16 Q His testimony is being judged now, Judge, but 

17 his--his fiduciary responsibility, his ethical responsibili-

18 ties ran to his client then and they run to her now. They 

19 don't change simply because he's not actively involved in a 

20 transaction and I would submit--the Court can give it what-

21 ever weight you want. I'm not trying to argue that. What 

22 I'm trying to argue is it gives me the right to question him 

23 as an adverse witness which gives me the right to lead. In 

24 other words, no one can say he's my witness. I haven't 

25 called him on behalf of my client, I've called him because 
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1 he represented an adverse party just like an agent or any-

2 body else. 

3 THE COURT: But you haven't declared that until 

4 now. You didn't declare that when you first called him. 

5 Q Well, I didn't get an objection, Judge. I 

6 didn't get an objection until now. I thought it was a given 

7 to be honest with you. 

8 MR. WRIGHT: If he•s got a fiduciary duty at this 

9 point to the Haisfiel~s, then I need to be raising attorney-

10 client privilege to some of these questions and I haven't 

11 done that. We're not trying to shield him from answering 

12 questions, but I don't think he's properly an adverse wit-

13 ness. 

14 THE COURT: Okay, so I overrule the objection. 

15 You can ask the question. 

16 Q I think--I don•t even remember the question at 

17 this point, Judge. I think--I think what I was asking you, 

18 Mr. Reback, is your instructions and your effort at closing 

19 these two transactions was to do the two together, is that 

20 right? 

21 A That would have been my preference. 

22 Q Well, that isn't what I asked you. Was that 

23 your instruction? 

24 

25 

A I don't recall any specific instructions. 

Q Okay. Was it your understanding that the two 
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1 were going to close together? 

2 A Yes. 

3 

4 point. 

5 

6 

7 

8 

Q I don't have anything else, Judge, at this 

. 
THE COURT: Cross-examination? 

MR. WRIGHT: I don't have anything, Your Honor. 

THE COURT: Do you want to hold this witness? 

MR. WRIGHT: No. 
.. 

118 

9 THE COURT: So you're exc~sed, .Mr. Reback, and you 

10 can leave. 

11 A Thank you. 

12 THE COURT: Or you're welcome to stay if you wish. 

13 MR. BERRY: Judge, I may need to--I need to keep· 

14 him under the rule. I also have him subpoenaed, but I don't 

15 have any other questions of him in this part of my case. 

16 THE COURT: So you may recall. 

17 MR. BERRY: I may need to recall him. 

18 THE COURT: Okay. So can you be at your office on 

19 call? Is that a problem? 

20 A Yes, sir. Yeah. I'll wait till--the Court is 

21 going to break at one o'clock and I'll go to lunch at one 

22 and be back at my office. 

23 THE COURT: So this means you can•t discuss your 

24 testimony or the case with anyone until you•re released as a 

25 witness. 
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1 A Yes, sir. 

2 THE COURT: Thank you. Next witness? 

3 MR. BERRY: Judge, I'm going to call Steve McLean 

4 as an adverse witness . 
. 

5 THE COURT: All right. Mr. McLean. If you'll 

6 come up, stand, and raise your right hand. 

7 

8 

9 STEVE McLEAN, having been so duly sworn, testified 

10 as follows: 

11 

12 DIRECT EXAMINATION 

13 By: Mr. Berry 

14 Q Would you state your name, please? 

15 A Steve McLean. 

16 Q And what is your position, Mr. McLean? 

17 A I'm a real estate broker with McLean Faulconer. 

18 Q And are you a principal in that firm or--

19 A Yes. I'm the president of the company. 

20 Q All right. At some point did you become in-

21 volved in the negotiations regarding a real estate contract 

22 for Audrey Haisfield concerning the Lape property known as 

23 Laurel Ridge here in Albemarle County? 

24 A Yes, sir. 

25 Q All right. Do you recall when you initially 
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1 were contacted by Mrs. Haisfield? 

2 A I think it was in December of 1999. 

3 Q All right. I'm going to show you a document 

4 which has been marked Plaintiff's Exhibit 11 as soon as I 

5 let Mr. Wright look at it. Can you identify what Plain-

6 tiff's Exhibit 11 is? 

120 

7 A They are my notes referencing the Haisfields' 

8 ~arne, their address, probably from a telephone conversation 

9 I had with them talking about the--what they wanted in prop-

10 erty in this area and listed on the right-hand side, names 

11 of some properties. 

12 Q All right. And is that for the most part in 

13 your handwriting? 

14 A Yes. Is it not exclusively but for the most 

15 part. 

16 Q And that exhibit contains an entry about midway 

17 down that says conservation easement, IMPT. Tell the Court 

18 what that's a shorthand for. 

19 A Important. 

20 Q so your notes from that conversation indicate 

21 that a conservation easement was important? 

22 A That's correct. 

23 Q And you don't recall, do you, whether that 

24 meant--or whether it was told to you that it meant property 

25 that now has a conservation easement on it or one that would 
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1 subject to having one put on it? 

2 A No. I remember definitely that the point of 

3 the conservation easement was that Mr. Haisfield was looking 

4 for a tax incentive as well, that it would enable him, if he 
I 

5 placed an easement on the property. He had been--he had 

6 been told about the possibility of putting easements on 

7 properties. and that there were some benefits to him if he 

8 chose to put an·easement on a property. 

9 Q A cqnservation easement. 

10 A A conservation easement on a property so that 

11 he could derive these tax benefits. 

12 Q Is that an accurate--#11 is an accurate copy of 

13 your notes'? 

14 A Yes. It also says, December--he's here Decem-

15 ber 8th, so I must have spoken to him prior to that. 

16 Q Somewhere in that time frame. 

17 A Yeah. 

18 Q Judge, we'd ask that this be admitted. 

19 THE CO-pRT: Any objection? 

20 MR. WRIGHT: None. 

21 THE COURT: Received, #11. 

22 

23 (Plaintiff's Exhibit #11 was so marked and re-

24 ceived into evidence at this time.) 

25 
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1 Q They told you in that conversation also that 

2 they were looking for property basically to use as a horse 

3 farm, is that right? 

4 A You know, I didn't look at those notes closely 

5 enough to refer exactly what our conversation was, but a 

6 general estate property on which you could have horses, I 

7 assume, as well. I did know that they were into horses. 

8 Q All right. And I'm going to show you another 

9 document which has been marked Plaintiff's Exhibit 12 and 

10 ask if this is also a copy of some notes that you took, or 

11 that you made. Is that an accurate copy of some notes that 

12 you made on another occasion? 

13 A Yes. These are notes I believe from the cover 

14 of my file. As is true with the last page that you showed 

15 me, I would add to these notes from time to time based on 

16 conversations. 

17 Q All right. And that•s an accurate copy? 

18 A Yes, I believe so. 

19 Q All right. You made the notation on the right-

20 hand side, the more land the better, the more private the 

21 better, is that correct? 

22 

23 

24 

25 

A I believe so, yes, sir. 

Q Well, that's your handwriting, isn•t it? 

A Yes, sir. 

Q All right. And that's based on conversations 
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1 that you had with Mr. and Mrs. Haisfield, is that right? 

2 A I would think so. 

3 Q Well, it is in fact, isn't it, Mr. McLean? 

4 A Well, I think so. 

5 Q You didn't have any conversations with anyone 

6 else on their behalf, an agent or anyone such as that? 

7 A Yes~ 

8 Q Who? 

9 A Mr. Reback. 

10 Q Okay. So you're saying--but you didn't talk to 

11 him until the contract was already signed, is that right? 

12 A No, I spoke to--the Haisfields· were referred to 

13 me from Mr. Reback early on. That's how I came to know the 

14 Haisfields. 

15 Q And not the other way around? 

16 A Let me just--what did I say. The Haisfields 

17 were referred to me by Mr. Reback, that's correct. 

18 Q So you're saying the conversation that resulted 

19 in these notes could have either come from him or it could 

20 have come from them? 

21 A That's correct, it could have. I had a discus-

22 sian with Mr. Reback when he referred them to me and some of 

23 the names of properties that were listed on that first page 

24 that you showed me were names of properties that they had 

25 either already seen or might be interested in. 
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1 Q Yes, sir. 

2 A And that came from Mr. Reback who had talked 

3 with them prior to my ever knowing them and he had also dis-

4 cussed with them, I believe, about conservation easements. 

5 

6 

7 

8 

9 

Q Ail right. Judge we•d move this into evidence. 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Twelve (12) is received. 

10 (Plaintiff•s Exhibit #12 was so marked and re-
. 

11 ceived into evidence at this time.) 

12 

13 Q That also refers to having--the Haisfields hav-

14 ing horses that they needed land for, isn•t that right? 

15 A Yes, sir. 

16 Q The initial contract offer by Mrs. Haisfield 

17 for this property came through you, did it not? 

18 A Yes, sir. 

19 Q It was on a standard Virginia Residential Con-

20 tract, Virginia Association of Realtors Residential Con-

21 tract? 

22 A Yes, sir. 

23 Q Same form as the one that was ultimately 

24 signed? 

25 A Yes, sir. 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

r:HARI OTTFSVIII F VIRGINIA ??90? 

-146-



McLean - Direct 125 

1 Q And that offer did not contain a liquidated 

2 damage provision, did it? 

3 A I don't remember. 

4 Q All right. The liquidated damage provision was 

5 proposed by Mrs'. Haisfield, your client, is that right? 

6 A I believe that's correct. 

7 Q All right. Now, at some point you also negoti-

8 ated a contract on their behalf with William Gordon, did you 

9 not? 

10 A That's correct. 

11 Q And that was for the purchase of the 85 acres, 

12 is that right? 

13 A Yes, sir. 

14 Q And that contract was negotiated and ultimately 

15 signed in April of 2000, is that right? 

16 A I believe that's correct. 

17 Q And that contract was in fact contingent on the 

18 Lape contract, was it not? 

19 A Yes, sir. 

20 Q You also assisted the Haisfields in getting lo-

21 cal builders, architects, people who could assist with modi-

22 fications to the property to come and look at it and give 

23 them proposals, is that not correct? 

24 

25 

A Yes, sir. 

Q Did you refer them to Roger Sherry? 

LA.NE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

CHARlOTTES\1111 F. VIRGINIA "90' 

-147-



McLean - Direct 126 

1 A I don't think so. 

2 Q Okay. Do you know how they got in touch with 

3 him? 

4 A No, sir . 
. 

5 Q You didn't receive any plans from Roger Sherry? 

6 A I don't know Roger Sherry. 

7 Q Okay. So your answer to that is yes, you 

8 didn't receive any? 

9 A I didn't receive any. 

10 Q Okay. And you had discussions with the Hais-

11 fields about changes that they wanted to make to the Laurel 

12 Ridge residence, did you not? 

13 A Yes. 

14 Q And there was some concern at some point that 

15 the cost of those might interfere with their desire to pur-

16 chase the property, isn•t that right? 

17 A I don't--! don't know if it was--that it would 

18 interfere with the purchase of the property. They--you 

19 know, it was a factor in the purchase of the property. 

20 Q All right. And those discussions took place 

21 after the conclusion of the study period, isn•t that right? 

22 A Yes, sir. 

23 Q And at one point you had a conversation with 

24 them where it was indicated that this might not be the prop-

25 erty for them because of the difficulty making changes to 
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1 the home that they wanted to make, isn't that right? 

2 A Could you state that again, please? 

3 Q Yes, sir. You.had a conversation with the Ha-

4 isfields at one point after some of the architectural plan­

s ning was done ~here Mr. Haisfield and his wife indicated to 

6 you that perhaps because of the changes that would need to 

7 be made that this property really wasn't for them. 

8 A I don't think it was ever concluded it wasn't 

9 for them, but we did talk about the extensive renovations 

10 that they might want to do or additions they might want to 

11 do to the property. 

12 

13 they? 

14 

15 sir. 

16 

Q And they were concerned about that, weren't 

A I think there was some concern about it, yes, 

Q Well, you recall testifying in depositions in 

17 this case don't you, Mr. McLean? 

18 A I do. 

19 Q And do you recall using the term heartburn? 

20 A I don't remember exactly, no, sir. 

21 Q All right. Do you recall saying that there 

22 were two things causing you heartburn as the closing neared? 

23 

24 

25 

A Okay. 

Q Do you recall that? 

A I do. 
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1 Q All right. And do you recall testifying that 

2 those two things were the concern about the house not being 

3 suitable for their needs and the problems with the Gordon 

4 contract? 
I 

5 A I would--yes. I was concerned personally. I 

6 don't think that that related to conversations I had with 

7 the Haisfields, but I was concerned personally, yes. 

8 Q And those were the two reasons you were con-

9 cerned? 

10 A Yes. 

11 Q All right. And you--you had constant contact 

12 with Forbes Reback who was their attorney, did you not? 

13 A I wouldn't say it was constant, no. 

14 Q You had discussions with him leading up to the 

15 closings? 

16 A I had conversations close to the closing. I 

17 don't remember having extensive or any conversations par-

18 ticularly from the initial time I talked to him when he re-

19 ferred these people, the Haisfields, to me or up until clos-

20 ing. We didn't discuss a whole lot in the interim. 

21 Q What steps did you take or were you directed to 

22 take as a result of your concern that the Gordon contract 

23 wasn't going to close? 

24 A I didn't know the Gordon contract was not going· 

25 to close and I wasn't directed to do anything. 
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1 Q You had concerns about it not closing but there 

2 was no reason for that and you didn't do anything as a re-

3 sult of that? 

4 A I had personal concerns about it because the 
. 

5 transaction was a very protracted, complicated, involved, 

6 lengthy discussion. So it was, you know, it worked out 

7 fine. We got the property under contract, it was set to go 

8 to closing but it was a long, difficult procedure. 

9 Q Well, you worried about the Lape contract clos-

10 ing because you knew it depended on the Gordon contract 

ll closing, isn't that right? 

12 A When the Haisfields contracted to buy the Lape 

13 property, there was no discussion at all or interest on the 

14 Haisfields' part about purchasing the Gordon property. 

15 Q Well, we understand that, Mr. McLean. What I'm 

16 referring to as to closing neared, and I apologize, let me 

17 put it in a time frame. When you said you had heartburn 

18 about the Gordon contract, the reason that that had anything 

19 to do with the Lape transaction is because you kn~w the two 

20 needed to close together, isn't that right? 

21 A I knew that the two were hopefully going to try 

22 to be closed together. There were discussions at length 

23 with the attorney representing the Gordon family who was in 

24 Baltimore about liens and other things going on with the 

25 Gordon property that needed to be resolved and I was con-
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1 cerned, as ·was the attorney, as to how he was going to make 

2 that happen. We weren't concerned about it not closing, it 

3 was just a matter of when it might close. 

4 Q And this is the Gordon--you're talking about 
• 

5 Mr. Klienfelter? 

6 A I'm speaking of Mr. Klienfelter and the Gordon 

7 property. 

8 Q And you called him at one point and told him 

9 that the .purchasers. were having second thoughts, that is the 

10 Haisfields, and that the Gordons needed to reduce the price 

11 by fifty thousand (50,000) and the Lapes by a hundred thou-

12 sand (100,000), isn't that right? 

13 A I think that's correct. We had discussion 

14 about the price reduction. I'm not sure about the second 

15 thoughts. 

16 Q You never told Carol Clarke about the Gordon 

17 contract prior to June 30th, did you? 

18 A I don't know if we discussed it or not. Carol 

19 initially and I had conversations about the Gordon property 

20 possibly being available. 

21 Q But you didn't tell her it was under contract? 

22 A I don't know if I told her or not. 

23 Q You didn't tell her that it needed to close to-

24 gether with the Lape transaction? 

25 A I don't think I did, no. 
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1 Q And you didn't communicate that information to 

2 Wendall Winn or to anybody representing Mr. and Mrs. Lape, 

3 did you? 

4 A I don't think that I did, no. 
I 

5 Q There was no effort as June 30th approached by 

6 anybody in your firm that you know of to transfer the Lapes' 

7 utilities or coordinate a transfer of the utilities to the 

8 Haisfi~lds, the security system, anything of that nature, 

9 was there? 

10 A The Haisfields were not going to use the prop-

11 erty. They were going to do some major renovations to it so 

12 it wasn't something that was critical so we didn't make any 

13 efforts to do that. 

14 Q You weren't asked to do it, were you? 

15 A No, we weren't asked to do it. We oftentimes 

16 aren't. 

17 Q After this transaction didn't close in late 

18 June, there was an effort on your part to continue to try to 

19 get it to close, was there not? 

20 A Yes, sir. 

21 Q And part of your effort there resulted in you 

22 going and talking to Dr. Moses, did it not? 

23 A Yes, sir. 

24 Q And when you went out and talked to him and his 

25 wife, did you tell them exactly why you needed to talk to 
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1 them? 

2 A When I spoke--when I went to speak to Dr. and 

3 Mrs. Moses, I was more looking for an understanding. I had 

4 previously gone to speak to Ken and Barbara to try to under-
I 

5 stand the easement from Ken and Barbara's perspective, why 

6 they did it, what it entailed, what it meant to them. And 

7 so I did that and we had that conversation and I told Ken at 

8 the time that I was going to speak to Moses and this was 

9 partly .in preparation for that and I wanted to make sure I 

10 understood what the easement was all about, and then I went 

11 to the Moses to talk with the Moses about pretty much the 

12 same thing, to try to get an understanding as to what their 

13 perspective was about this easement. I also was talking to 

14 them about the possibilities--! was trying to think of any 

15 number of ways I could make this transaction happen and--the 

16 transaction with the Haisfields and Lapes, and one of the 

17 ideas that had been discussed previously was the possibility 

18 of, among many other ideas, there was the possibility of the 

19 Haisfields at some point building another house on the prop-

20 erty. If that happened, then the Haisfields wanted the 

21 ability to sell off the current Laurel Ridge house. In or-

22 der for them to do that, I was concerned that there wasn't 

23 enough road frontage, we couldn't get State Highway Depart-

24 ment approval, VDOT approval for a site. So I went down and· 

25 had a highway person--department person meet me at the prop-
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1 erty to see if that could be done as a--just for information 

2 sake and I discussed that and walked that site with Mrs. 

3 Moses as well. 

4 Q So that was over relocating the entrance? 
I 

5 A That was all, you know, being discussed because 

6 of this possibility of not relocating the entrance, but the 

7 ability to have a separate entrance, should one choose to 

8 have one. 

9 Q In other words, a second entrance that would 

10 serve the option property and the--

11 A A separate entrance to serve the (unintelligi-

12 ble)--not, not--yeah, just a separate entrance. 

13 Q .All right. 

14 A So that the Lape house, Laurel Ridge, and the 

15 option property would not have to share a driveway. 

16 Q And that's what you talked to Dr. Moses about, 

17 the--what I'll call the buffer area, about--concerning that, 

18 is that right? 

19 A As I said, the possibilities of how that prop-

20 erty could be used in general, the Moses idea of what it 

21 meant, the easement property, what the easement actually 

22 meant to the Moses. 

23 Q Your firm participated in the contract that re-

24 sulted in that, did you not, Mr. McLean? 

25 A That resulted in? 
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1 Q In this--in these covenants? 

2 A My firm was the selling company when the Lapes 

3 sold the Oakmont property. 

4 Q Okay. You were--your firm was the selling 
I 

5 agent, is that right? 

6 A That's correct. 

7 Q And the Lapes were the sellers? 

8 A That's correct. 

9 Q. And you had a file on it, didn't you? 

10 A I did not, no. 

11 Q Your office did? 

12 A I assume our office does, yes, sir. 

13 Q Are you telling me you don't know to this day 

14 whether your office has a file on it? 

15 A I would assume we do. I've never seen the file 

16 regarding that. I was not involved in that transaction. 

17 Q Well, you produced a number of documents as a 

18 result of a request for documents that included those docu-

19 ments, didn't you, in this lawsuit? 

20 A If I did, then we would have the file. 

21 Q All right. Didn't you tell Dr. Moses in the 

22 conversation that you had with him and his wife that you 

23 would try to make arrangements to have him meet with the Ha-

24 isfields or Mrs. Haisfield about this entrance? 

25 A I don't recall saying that the Haisfields were 
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1 going to get together with the Moses, no. 

2 Q You don't think you told him that? 

3 A I don't remember. 

4 Q So you might have told him but you just don't 
I 

5 remember right--

6 A That's a possibility, sure. 

7 Q That never did occur, though, did it? 

8 A No . 

9 . Q And you were aware that this contract, based on 

10 the conversations you initiated with Mr. Wino, you were 

11 aware that there was a second effort to close on the Lape-

12 Haisfield contract in November, is that right? 

13 A Yes, sir. 

14 Q And there was no change in the restrictive 

15 covenants proposed or put in place prior to that closing 

16 that didn't occur, was there? 

17 A I think that's correct. 

18 Q And that didn't occur because the Gordon trans-

19 action wouldn't close, isn't that right? 

20 

21 

22 point. 

23 

24 

25 

A That's correct. 

Q Judge, I don't have any other questions at this 

THE COURT: Cross-examination. 
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1 CROSS-EXAMINATION 

2 By: Mr. Wright 

3 Q Did the Moses object to a new entry being put 

4 in? 
l 

5 A Yes. 

6 Q And that was because of these restrictive cove-

7 nants? 

8 MR. BERRY: Judge, I'm going to object to the 

9 hearsay. 

10 THE COURT: Did the Moses object. Okay. So I'll 

11 sustain hearsay. 

12 Q Mr. Berry asked you a number of questions about 

13 the Gordon contract. To your knowledge did the closing with 

14 the Lapes occur because of problems with the Gordon con-

15 tract? 

16 MR. BERRY: Judge, I object to asking him to give 

17 an opinion about why it occurred or didn't occur. 

18 THE COURT: Overruled. You've asked him about 

19 this. He has a right to cross on it. 

20 

21 

22 

23 Judge. 

24 

25 

MR. BERRY: All right. 

Q Let me just repeat the question. 

MR. BERRY: I think it's his witness, though, 

THE COURT: No, he's a party. 

MR. BERRY: Yes, sir, I understand. 
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1 THE COURT: It's not his witness. 

2 MR. BERRY: Well, he's an adverse party to me 

3 though. 

4 THE COURT: Well, but that doesn't mean he can't 
I 

5 

6 

cross-examine him. 

MR. BERRY: I agree with you, Judge. I under-

7 stand. I understand. 

8 

9 Wright. 

10 

THE COURT: He's not your witness. Go ahead, Mr. 

Q Why did the closing on the Gordon contract not 

11 take place on approximately June 30, 2000? 

12 A The Gordon property contract--

13 MR. BERRY: Judge, I object to this on the grounds 

14 of hearsay. In other words, without a better foundation 

15 laid as to where he got this information. 

16 THE COURT: Okay. So lay a foundation, Mr. 

17 Wright. 

18 Q Okay. Were you involved in discussions with 

19 Mr. Klienfelter and Mr. Gordon and others in the June time 

20 period about the Haisfield-Gordon contract? 

21 A Yes. 

22 Q Were you involved in any communication with Mr. 

23 Klienfelter or Mr. Gordon about closing on that deal not 

24 happening? 

25 A Mr. Klienfelter and I talked a lot about the 
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1 closing but as far as I know, that closing was going to take 

2 place on the 30th of June. 

3 MR. BERRY: Judge, I object now if it's getting to 

4 hearsay. 
I 

5 .THE COURT: Well, we haven't gotten there yet. 

6 What's the next question? Overruled. 

7 MR. BERRY: Well, he says the closing was going to 

8 take place on June 3oth. 

9 THE COURT: I understand that. 

10 MR. BERRY: Yes, sir. 

11 THE COURT: That's just the foundation question. 

12 MR. BERRY: Yes, sir. 

13 THE COURT: Next question. 

14 Q Did that closing not occur because the Lape 

15 closing didn't occur? 

16 MR. BERRY: Judge, I object to that without a bet-

17 ter foundation being laid. 

18 THE COURT: So you can lay a foundation as to how 

19 he knows that information. If it's based on hearsay, it 

20 might not be admissible. 

21 Q Do you know who made the decision not to close 

22 on the sale from Gordon to Mrs. Haisfield? 

23 

24 Judge. 

25 

MR. BERRY: Objection with the lack of foundation, 

THE COURT: Overruled. 
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Q We're going to try to lay a little foundation. 

THE COURT: That's what you're trying to do. 

A I'm sorry. Could you say it again, please? . 
Q Yeah. Do you know who made the decision that 

6 there was not going to be a closing on the Haisfield--excuse 

7 me, the Gordon to Haisfield contract in late June of 2000? 

8 THE COURT: Yes, I know, no, I don't. 

9 A Could you say the question again? 

10 Q Yes. I'm sorry if I'm wording it poorly. Do 

11 you know who made the decision that there was not going to 

12 be a closing on the sale from Gordon to Haisfield that was 

13 scheduled to close June 30, 2000? 

14 A I don't know who specifically made it. 

15 THE COURT: That answers the question, so go to 

16 the next one. 

17 Q You were acting in that deal as well as in the 

18 Lape deal as the broker representing Mrs. Haisfield? 

19 A That's correct. 

20 Q At some point did someone tell you the decision 

21 had been made not to close on the Gordon deal? 

22 MR. BERRY: Objection on the grounds of hearsay, 

23 Judge. And I--I also object to him leading this witness. 

24 The witness is a party but not an adverse party and he 

25 doesn't have any right that comes from the law of evidence 
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1 that permits him to lead this witness and I object to it. 

2 THE COURT: But you called him and he gets to 

3 cross-examine this witness. 

4 MR. BERRY: Yes, sir, he does, but he does not get 
. 

5 to lead a witness who is an agent of his client because the 

6 witness has not been proven adverse to him. The reason I 

7 get to lead, whether I call him or not, is because he's an 

8 adverse witness. 

9 THE COURT:. So· why doesn't he get to cross-examine 

10 the witness that you called? 

11 MR. BERRY: Professor Friend says he doesn't be-

12 cause it's, in effect, his witness. It's the same thing as 

13 me calling his client whom he then can't lead. 

14 Q Your Honor, I think for the purposes of cross-

15 examining on the same subject that Mr. Berry questioned him 

16 on I can lead. I think if I were to attempt to expand be-

17 yond the scope of direct, I could not. 

18 THE COURT: Okay. So go ahead. You may proceed 

19 on that basis. 

20 

21 you. 

22 

23 

MR. BERRY: We note our objection, Judge. Thank 

THE COURT: Noted. 

Q How did you find out that there was not going 

24 to be a closing on the sale from Haisfield--excuse me, I'm 

25 stumbling--the sale from Gordon to Haisfield? 
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1 A I received a telephone call from Marshall Slay-

2 ton, I believe. 

3 Q Okay. And did he explain to you why that was 

4 not going to close? 
I 

5 MR. BERRY: Objection, Judge. Same objection. 

6 THE COURT: I'll sustain. 

7 A The--

8 Q You can•t answer that. 

9 THE COURT: Don•t answer. Next question. 

10 Q He sustained the objection. 

11 A Sorry. 

12 Q Mr. Berry asked you some questions about Mr. 

13 Klienfelter asking you about renegotiating the price on 

14 both--or a conversation you had with Mr. Klienfelter where 

15 there was a discussion of renegotiating the price on both 

16 the Gordon deal and the Lape deal. Do you recall whether 

17 that occurred before June 30 or after June 30? 

18 A I thought that was after. 

19 Q Okay. Mr. Berry also asked you some questions 

20 about Mr. or Mrs. Haisfield at some point after the archi-

21 teet had done some investigation making some statement about 

22 this might not have been the best property for them. Do you 

23 recall that? 

24 A Yes. 

25 Q Did they ever tell you to try to find a way to 
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1 undo this deal? 

2 A No. 

3 Q That's all the questions I have right now. We 

4 will call Mr. McLean later. 

' 5 THE COURT: Redirect? 

6 

7 REDIRECT EXAMINATION 

8 By: Mr. Berry 

9 Q Just one. You--you're not certain that the 

10 conversation with Mr. Klienfelter took place before June 30 

11 or after June 30, is that what you're telling us? 

12 A I'm not certain, yes. 

13 Q · So if someone said it took place before,_ that 

14 might be true, if someone said it took place afterwards, 

15 that might be true? 

16 A I remember the conversation, I just don't re-

17 member when it happened, that's correct. 

18 Q That's all, Judge. 

19 THE COURT: Thank you. You may stand aside, Mr. 

20 McLean. 

21 A Thank you. 

22 THE COURT: Mr. Berry, you have another short wit-

23 ness? 

24 MR. BERRY: Judge, I was going to call Mrs. Hais-

25 field next as an adverse witness, and I. don't think it will 
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1 be long, but we might run into more after that so I don't 

2 know what the Court wants to do. 

3 THE COURT: So how many more witnesses do you have 

4 without holding you to it? 
. 

5 MR. BERRY: Perhaps one after her, perhaps none. 

6 THE COURT: Okay. So why don't we take or lunch 

7 break. It's, according to that clock, five minutes to one. 

8 So why don 1 t we come ba·ck at· two o 1 clock according to that 

9 clock. Is that okay? 

10 MR. BERRY: Yes, sir. 

11 THE COURT: So you can leave your things in place 

12 and we'll return and pick up at two o'clock. 

13 

14 (Court in recess.) 

15 

16 THE COURT: Who is your next witness? 

17 MR. BERRY: I'm going to call Mrs. Haisfield, 

18 Judge, as an adverse witness. 

19 THE COURT: Mrs. Haisfield, if you'll come around, 

20 please. If you'll stand and face me and raise your right 

21 hand, please. 

22 

23 

24 AUDREY L. HAISFIELD, having been so duly sworn, 

25 testified as follows: 
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1 DIRECT EXAMINATION 

2 By: Mr. Berry 

3 

4 

5 

6 residence? 

7 

8 

Q Would you state your name please, ma'am? 

A Audrey Lee Haisfield. 

Q ~d what is your address, Mrs. Haisfield, your 

A 826 Ballard Canyon Road, Solvang, California. 

Q And did there come a time when you entered into 

9 a contract to purchase some real estate here in Virginia? 

10 A Yes. 

11 Q And that occurred roughly in February of the 

12 year 2000, is that right? 

13 A Correct. 

14 Q And you worked with Steve McLean as a seller--a 

15 buyer•s agent, a realtor in negotiating and finding property 

16 to buy, is that right? 

17 A Correct. 

18 Q And Mr. Reback was your attorney? 

19 A Yes. 

20 Q Did he refer you to Mr. McLean? 

21 A Yes, sir, he did. 

22 Q And roughly when did you start looking at prop-

23 erty here in Virginia? 

24 

25 

A In 1999. 

Q Okay. And from what point forward was Mr. Re-
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1 back your attorney in connection with the purchase of real 

2 estate here in Virginia? In other words, when did you en-

3 gage him? 

4 A In 1999 . . 
5 Q Okay. Late 1999? 

6 A Yes. 

7 Q So at the time these--or this contract was en-

8 tered into with the Lapes, you had already engaged him as 

9 your counsel·and Mr. McLean was your buyer•s agent, is that 

10 right? 

11 A Yes. 

12 Q All right. Your purpose in looking at property 

13 here was to try to relocate or at least have more room for a 

14 horse breeding operation that you have, is that right? 

15 A That was one of the reasons. My parents are 

16 both eighty (80) years old. They live in North Carolina. 

17 My mother-in-law is alone because my father-in-law died a 

18 year ago, two years ago at this point, and she•s eighty-four 

19 (84) years old and they need us right now so we needed to be 

20 closer to them and that was one of the catalysts for coming 

21 here. 

22 Q You--but part of the reason you looked for the 

23 property here was because you needed a larger area for your 

24 horse breeding and horse raising operations, isn•t that 

25 right? 
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1 A If I moved here, yes, I wanted to move with 

2 more property. 

3 Q You recall testifying in your deposition in 

4 this case that was taken on March the 22~, do you not? 
I 

5 A Yes. 

6 Q And do you recall being asked--and I'm on page 

7 5, Mr. Wright, if you need to look--do you recall being 

8 asked on line 6, is that--was that the reason for buying the 

9 ranch,.so you could raise horses there and your answer be-

10 ing, I am a breeder and a shower and I needed a lot more 

11 ground in order to breed my horses. Okay. When you say you 

12 needed a lot more ground, do you mean you needed more ground 

13 than what you now have in California? Answer: Yes. Is 

14 that the reason you began exploring the possibility of buy-

15 ing property in Virginia? Answer: Yes. Do you recall giv-

16 ing that testimony? 

17 A Yes. 

18 

19 

20 

Q And so that testimony was accurate? 

A Yes. Plus the other reasons. 

Q Okay. And as a part of your effort to use this 

21 property for those purposes, you had certain studies made of 

22 the property after you contracted to buy it, is that not 

23 correct? 

24 

25 

A Correct. 

Q And one of those was to engage Roger Sherry, a 
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1 landscape architect, to do a plan for you, is that correct? 

2 

3 

4 

5 

A Correct. 

Q Judge, may I approach? 

THE COURT: You may. 

Q I ';m going to show you a document, Mrs. Hais" 

6 field, which was marked as Plaintiff's Exhibit #8 and ask 

7 you if that in fact was a plan that Mr. Sherry prepared for 

8 you? 

9 A Yes, it is. 

10 Q And did he actually deliver that plan to you? 

11 A Yes. 

12 Q And this plan is dated, I notice, on June the 

13 23" of 2000. Do you recall when it was delivered to-you? 

14 A No, I don't know when it was delivered. 

15 Q Was it--you got it at some point, I take it, 

16 prior to June 30t11 when the closing was scheduled for? 

17 A I have no idea. 

18 Q You're not sure? 

19 A No, I'm not sure of the date. 

20 Q Okay. This plan shows certain improvements on 

21 the Gordon-Lape option property and the Laurel Ridge prop-

22 erty, does it not? 

23 A Correct. 

24 Q And these were placed on this property by Mr. 

25 Sherry, or these plans were prepared by Mr. Sherry after you 
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1 had discussions with him about what you wanted to do with 

2 the property, isn•t that right? 

3 A Correct. 

148 

4 Q And this plan represented what you directed him 

5 to prepare for'viewing as a part of what you wanted to do 

6 with the property, is that correct? 

7 A Not necessarily. 

8 Q Okay. Tell me what didn't represent what you 

9 wanted. 

10 A I had given him certain parameters as to what I 

11 needed in my operation. I needed an indoor arena, an out-

12 door arena. I needed a round pen. I needed extensive 

13 trails throughout the property and well, a lot of various 

14 improvements horse-wise because there are no facilities on 

15 the property now. 

Q Okay. 

17 A I let him do the entire property with his 

18 imagination, without my giving him any boundaries whatsoever 

19 because I do a lot of real estate investing and this is the 

20 best way I can get work out of my people. 

21 Q In other words, you let him decide to propose 

22 it to you? 

23 A Yes. Let him do his dream and then I can de-

24 cide from there yes, this is great, no, I don•t like that. 

25 On here he placed I think my barn way far back on the outer 
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1 parcel, which isn't what I want. I like my horses right up 

2 close because I go out every night at nine o'clock and check 

3 them before I go to bed. And so that wouldn't have worked 

4 for me on this, but I liked the ponds and the different 

5 things like that. What I needed to do was actually get 

6 there and live on the property for a while to see if I 

7 needed to purchase the properties I had under option. 

8 Q All right. So you weren't sure--obviously you 

9 weren't sure at the time of the contract whether you were 

10 going to buy the option property or not? 

11 A Correct. That is the purpose of an option. 

12 Q And you didn't know for certain at that point 

13 whether you were going to put improvements on the option 

14 property or on the Laurel Ridge property, is that correct? 

15 A I was hoping to put--correct. 

16 Q Okay. Did you have any discussions with any 

17 other people concerning improvements to the immediate area 

18 of the house that's now on Laurel Ridge? 

19 A Yes. 

20 Q And one of those people was Mr. Andrews, the 

21 architect, is that not correct? 

22 A Correct. 

23 Q And he designed a plan for you, did sketches 

24 that included barns and other buildings that were more--that 

25 were closer to the house than this plan, is that right? 
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1 A Correct. 

2 Q And his plan was also one that you had under 

3 consideration as far as something you might do to the prop-

4 erty if you purchased it, is that right? 

5 

6 

A They were all various considerations. 

Q Okay. So this plan was one possibility, Mr. 

7 Andrews plan was another possibility? 

8 A Well, with corrections. 

9 Q Yes, ma'am, with the corrections you testified 

10 about. Are you talking about this plan? 

11 A I'm talking about any corrections I would want 

12 to make to their plans. 

13 

14 

~5 

Q Okay. You hadn't finalized any of their plans? 

A No. 

Q None of the plans that Mr. Sherry did nor the 

~6 plans that Mr. Andrews did had the improvements between your 

~7 home, the Laurel Ridge home, and the Oakmont residence, did 

18 they? 

19 A I don't recall that. I don't remember. I let 

20 them do their dream on all of the acreage to see what they 

2~ would come up with. 

22 Q All right. If you took the improvements which 

23 are shown on what I'll call the option property on this plan 

24 and relocated them closer to the Laurel Ridge house, I take 

25 it this plan would have been more in line with what you 
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1 wanted than what Mr. Sherry actually did? 

2 A I don't know. 

3 Q You don't know. You--no one else to your 

4 knowledge--you were the only person who hired Mr. Sherry to 

5 make these proposals to you regarding the Laurel Ridge prop-

6 erty concerning your horse operation, isn't that right? In 

7 other words you--you hired him? 

8 A Yes. 

9 Q Judge, I'm going to move this into.evidence at 

10 this point. 

11 THE COURT: Any objection, Mr. Wright? 

12 MR. WRIGHT: Your Honor, if we receive it only as 

13 evidence that it's one particular plan that was prepared at 

14 some point in time among many and that it was not a final 

15 design for any improvements, I don't have any objection to 

16 it. 

17 THE COURT: We'll receive it based on her testi-

18 many and what she just said. 

19 MR. WRIGHT: That's fine. 

20 THE COURT: All right. Received as #8. 

21 

22 (Plaintiff's Exhibit #8 was so received into evi-

23 dence at this time.) 

24 

25 Q Did you actually see the plans that Mr. Andrews 
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1 ultimately prepared? 

2 A Yes. 

3 Q And those include, as I've said, improvements 

4 up closer to the house, did they not? 

5 A I'don't really remember. 

6 Q Okay. Well he's here, we'll get to call him. 

7 You wanted the barn closer to the house and slightly behind 

8 the house so you could access it easily, is that right? 

9 A Right. 

10 Q You wouldn't have to walk so far or drive so 
. 

11 far or ride a horse so far to get to the barn from the 

12 house, is that correct? 

13 A Correct. 

14 Q You also had contracted to buy the, what we'll 

15 call the Gordon property at some point, is that not right, 

16 Ms. Haisfield? 

17 A Correct. 

18 Q And that's the roughly 85 acres that lies in 

19 sort of a pie shaped piece between the Laurel Ridge resi-

20 dence property and the option property, is that correct? 

21 A Correct. 

22 Q And it was your idea that you needed all three 

23 properties in order to make this work as a farm, is that 

24 correct? 

25 A I wanted additional acreage, yes. Although, 
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1 you have to remember, it was an option on both of those 

2 properties. 

3 

4 

5 

Q Yes, ma'am. 

A What I had under contract was Laurel Ridge. 

Q Okay. Judge, if I could have just a moment. 

153 

6 All right. You--you authorized Mr. McLean to negotiate on 

7 the Laurel Ridge--on the Gordon property, didn't you? 

8 A Yes. 

9 Q And.that contract was entered into around mid 

10 April, is that correct? 

ll A Correct. 

12 Q And you needed all three parcels together to 

13 make this one large farm to make it work for you, did you 

14 not? 

15 

16 

18 

A That•s what I wanted. 

Q That•s what you needed? 

A That•s what I wanted. 

Q Okay. Do you recall depositions in this case? 

19 You said you did, Mrs. Haisfield, on the 22nd of March, page 

20 45, Mr. Wright, line 14. My question. Well, maybe--maybe 

21 I 1 ll try--I'll try to be as succinct as I can. I want--I•m 

22 asking you to summarize for me what you know, paraphrase, 

23 summarize, whatever you want to call it, what you know about 

24 any negotiations which were conducted between you and the 

25 Gardens or anybody that owns that property in relation to 
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1 the potential purchase of that property, and your answer 

2 was, Steve McLean had been negotiating on that property and 

3 we put the three parcels together to make this one large 

4 farm to make it work for us. Is that--that was your answer, 

5 is that right? 

6 A Yes. 

7 Q And that is in fact true, is it not? 

8 A Yes. 

9 Q And all three--not all three closings, but the 

10 closing on all three parcels was scheduled to occur at the 

11 same time, was it not? 

12 A Yes. 

13 Q And--

14 A Well--

15 Q It was scheduled--

16 A --maybe not closing. I don't think that that's 

17 quite the right word. We weren't closing on either of the 

18 options. We were just closing on the Lape property. 

19 Q All right. Do you recall being asked this 

20 question in deposition, Mrs. Haisfield, on page 48, Mr. 

21 Wright. Did you have a closing scheduled with the Gordons 

22 for that property prior to June the 30th of 2000? Your an-

23 swer: All three closings were scheduled simultaneously. 

24 

25 

A Yes. 

Q Is that accurate? 
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A For the option--the option and the Lape prop-

Q So you•re saying that the Gordon property was 

4 not an actual contract to buy, it was an option to buy? 

5 A correct. 

6 Q Judge, I'm not sure what my next exhibit is. 

7 Is it 12? 

8 THE COURT: Yes. No, wait a minute, wait a min-

9 ute, I think we do have a 12. What did I do, get them out 

~0 of order. 
. 

~~ Q I didn't have one on my list. 

12 THE COURT: It's 13. I have 12. Twelve (12) is 

13 the second set of notes from Mr. McLean. 

~4 Q Yes, sir. 

~5 THE COURT: So it's ~3. 

16 

~7 (Plaintiff's Exhibit #13 was so marked for identi-

18 fication at this time.) 

19 

20 Q I'm going to show you a document and ask you if 

21 this is a copy the Gordon contract that you had, Mrs. Hais-

22 field? I'm going to show you this document marked Plain-

23 tiff's 13 and ask if you can identify that. 

24 A A contract for purchase for the Gordon prop-

25 erty. 
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1 Q And that contract, at least prior to June 30en, 

2 that•s the contract that you had to buy the 85 acres from 

3 the Gordons and other family members--from the Gordons and 

4 their other family members, is that right? 

5 A Yes. 

6 Q All right. Judge, I would move this into evi-

7 dence as Plaintiff's Exhibit 13. 

8 

9 

10 

11 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 

THE COURT: Received. 

12 (Plaintiff's Exhibit #13 was so received into evi-

13 dence at this time.) 

14 

15 Q Mrs. Haisfield, as this closing approached with 

16 the Lapes, there was also discussion about you buying the 

17 personal property, some personal property that was on the 

18 farm, is that right? 

19 A Correct. 

20 Q That included a tractor and some other equip-

21 ment that was used in connection with the property, is that 

22 right? 

23 

24 

A Yes. 

Q And you received a propo--you agreed to buy it, 

25 I take it, is that right? 
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l A Yes. 

2 Q And so you received from one of the realtors a 

3 proposed bill of sales agreement, is that correct? 

4 A Yes. 

5 Q r•'m going to show you Plaintiff's Exhibit 14 

6 which is titled, Bill of Sale Agreement and ask you if that 

7 is a copy of the Bill of Sale Agreement that you received 

8 and then signed? 

9 A Yes. 

10 Q And the language that's added in in handwritten 
. 

11 form at the bottom where it says, at the time of closing on 

12 an if, as and when basis is your handwritten interlineation 

13 there, is that right? 

14 A Correct. 

15 Q And those are your initials after that? 

16 A Yes. 

17 Q And this is your signature here at the bottom? 

18 A Yes. 

19 Q And I gather after you signed it you transmit-

20 ted it back to one of the realtors in anticipation of the 

21 closing, is that right? 

22 

23 

24 tiff's 14. 

25 

A Correct. 

Q Judge, we'd move this into evidence as Plain-

THE COURT: Any objection? 
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MR. WRIGHT: No objection. 

THE COURT: Received. 

4 (Plaintiff's Exhibit #14 was so marked and re-

S ceived into evidence at this time.) 

6 

158 

7 Q Why did you add the language, Mrs. Haisfield, 

8 on an if, as and when basis at the bottom of the bill of 

9 sale agreement? 

10 A Because I"did not want to purchase the equip-

11 ment before I purchased the farm. 

12 Q And you didn't think the language in ther~ that 

13 said that you would do it at closing was sufficient to keep 

14 you from having to do that? 

15 A I don't remember. I suppose not. 

16 Q And you also meant by that language if, in 

17 fact, a closing took place you were going to buy the equip-

18 ment, is that right? 

19 A When the closing took place. 

20 Q And if it took place, is that correct? 

21 A Correct. You never have a closing until you 

22 have a closing. 

23 Q Do you recall being asked that language that 

24 you added in at the deposition that we had? 

25 A I recall you asking me about it, yes. 
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Haisfield - Direct/Cross 159 

Q I'm on page 33, Mr. Wright, line 5. Do you re­

member me asking you, tell me what your purpose was in add­

i~g that language to the document, and your answer was, I 

don•t know. And my question then was, you don't know why 

you added that language, and your answer was, no, I don't. 

So is that--is it your testimony today that you don't remem­

ber why you did it or that you did it--you added the lan-

guage because you weren't certain if there was going to be a 

closing? 

A Oh, no, there was going to be a closing. We 

wanted the property. I loved the area and I wanted to get 

here. 

Q So why did you tell me on March the .22n4 that 

you didn't know what your purpose was in adding that lan-

guage? 

A Because I don't remember what it was. 

Q Judge, I don't have any other questions at this 

juncture. 

THE COURT: Mr. Wright, do you want to ask ques-

tions? And I would agree it can't be cross with leading be-

cause she is your client. 

CROSS-EXAMINATION 

By: Mr. Wright 

Q Mrs. Haisfield, how did you intend to use this 
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1 property? 

2 A It was going to be my primary residence with my 

3 horses, a--a farm. 

4 

5 

6 

7 

8 

9 

10 

Q When you executed this contract, did you con-
. 

template that at some point you would relocate here from 

California? 

A Definitely. 

Q Did you intend that relocation to occur on or 

about June 3 0 ch? 

A No. There were way too many improvements that 
. 

11 had to be done at that point. We needed to do a lot of im-

12 provements to the home to add on to make it what we wanted 

13 and I wanted to get there and get a feel for the property, 

14 see how much I could place on the 98 acres and see how my 

15 trails would work through and then I could--after getting a 

16 feel for the property I could decide where to put the im-

17 provements and if I even needed the option properties. 

18 Q I don't have any other questions right now, 

19 Your Honor. 

20 THE COURT: All right. Any redirect, Mr. Berry? 

MR. BERRY: Just---just one question raised by 

22 that, Judge. 

23 

24 

25 · By: Mr. Berry 

REDIRECT EXAMINATION 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

-182-



Haisfield - Redirect 161 

1 Q Let me see, it won't take me but a second. You 

2 actually looked at places on the option property for em-

3 ployee housing, did you not? 

4 A Yes. I looked at various sites on all three 

5 properties. 

6 Q And you--at the time that you entered into the 

7 contract and then later, you weren't certain what you might 

8 put·on the option property in the way of facilities, but you 

9 thought there might be some facilities there, and by that I 

10 mean tenant houses, things such as that? 

11 A I needed three, maybe four homes for my help 

12 and the day before closing when I found out about the re-

13 striction on the property, that really--it threw me for a 

14 loop because I didn't know how much property that con-

15 trolled--that was controlled by my neighbor and I didn't 

16 know anytime of year what they could see from the property. 

17 I was going to have to fell a lot of the timber and I 

18 couldn't go forward with closing at that point. 

19 Q All right. You later agreed to go to closing 

20 in November on this property, didn't you? 

21 A I did. 

22 Q And you had not actually gone--between June and 

23 November, you hadn't gone to Oakmont personally and looked 

24 and tried to see what you could see from the residence 

25 there, had you? 
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1 A I had gone with Stephen McLean and my husband 

2 to Laurel Ridge on the boundary of Oakmont and walked that 

3 and looked at the property. 

4 Q You never went to the main residence on Oak-

5 mont? 

6 A No. That's when Stephen came up with the idea 

7 of perhaps we could use the old existing road and I could 

8 sell·off the front part of the property and then I would not 

9 be hampered by the restriction. 

10 Q So you were going to--you were considering at 
. 

11 least at that point, and this was after June, the idea of 

12 putting in a separate entrance, exercising your option on 

13 the option property, then selling off the Laurel Ridge 

14 house. 

15 A Correct. 

16 Q Is that right? 

17 A Correct. We thought we would just put our 

18 residence back there and all of our facilities back there 

19 and then we wouldn't be subject to veto power by a neighbor. 

20 Q And you were willing to go to closing in Novem-

21 ber on this contract without any change ·to the covenants 

22 based on that and some other considerations that you had I 

23 take it, is that right? 

24 A Yes. I always wanted to close on this property 

25 and even after I found out about the restriction, we kept 
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1 trying to make it happen. 

2 Q All right. Had you definitely decided by the 

3 time November came and there was this second effort to 

4 close, that you would build a residence on the option prop­

s erty and sell off the front property, or was that still just 

6 one thing you were considering? 

7 A It was just an option. 

8 Q It was one of many things you were considering? 

9 A Yes. 

~0 Q You hadn't finalized any plans at that point? 

1~ A No, because there was a problem with the Moses. 

~2 They didn't want us using that existing roadway. They said 

13 they could see the traffic going in on the road and that was 

~4 totally negative to what they wanted to accomplish with the 

~5 covenant. 

~6 Q Okay. The Gordon property didn't close in No-

17 vember, did it? 

18 A No. At that point they backed out. They 

~9 wouldn't sell the property. 

20 Q And that's the reason you didn't close on the 

2~ Lape property? 

22 

23 

24 

25 

A Correct. 

Q That's all I have, Judge. 

THE COURT: Thank you, you may stand aside. 

A Thank you. 
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1 MR. WRIGHT: Could I ask one more follow-up ere-

2 ated by the questions he just asked? 

3 THE COURT: If you want to recross, yes. 

4 

5 RECROSS-EXAMINATION 

6 By: Mr. Wright 

7 Q You mentioned in response to Mr. Berry's ques-

8 tion that you would need the Laurel Ridge tract to fell a 

9 bunch of timber. Why did you need to take timber down on 

10 the Laurel Ridge tract? 

11 A If we only did the 98-acre parcel, I had to put 

12 everything on that. All of my improvements for my barns, my 

13 stables, I didn't know if I wanted to do a big barn or three 

14 or four smaller ones. Also I needed pasture and that's very 

15 important to me for my horses, and also I wanted to do hay-

16 fields to be a self-sufficient ranch, and that's why I 

17 needed to fell the timber. 

18 

19 

20 

21 

22 

Q Thank you, Your Honor. 

THE COURT: All right. You may have a seat. 

MR. BERRY: Judge, may I have a second? 

THE COURT: Yes, you may. 

MR. BERRY: Judge, if I can look at my exhibit 

23 list and make sure I got in what I wanted, I think I'm going 

24 to rest. We do rest, Judge. 

25 THE COURT: All right. Plaintiffs rest. Evi-

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

-186-



Andrews - Direct 165 

1 dence, Mr. Wright? 

2 MR. WRIGHT: Yes, Your Honor. I'd like to call 

3 briefly Andy Andrews. 

4 THE COURT: Andy Andrews. Mr. Andrews, if you'll 

5 come to the ch~ir in front of you and when you get there if 

6 you'll stand and face me and raise your right hand to be 

7 sworn then I'll let you have a seat. 

8 

9 

10 WARRAN ANDREWS, having been so duly sworn, testi-

11 fied as follows: 

~2 

13 DIRECT EXAMINATION 

14 By: Mr. Wright 

15 Q Good afternoon, Mr. Andrews. 

~6 A Good afternoon. 

17 Q Please state your name and address for the re-

18 cord. 

19 A Warren Andrews, 1450 Oakencroft Lane, Char-

20 lottesville. 

21 

22 

23 

24 work with? 

25 

Q And how are you employed, Mr. Andrews? 

A I'm a self-employed architect. 

Q And what's the name of the business that you 

A SLDC Architects. 
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1 Q Okay. And did there come a time that you were 

2 retained by Audrey Haisfield or someone acting on her behalf 

3 to develop some drawings for Laurel Ridge? 

4 A Yes . 

5 

6 

. 
Q Do you recall approximately when that was? 

A I would say maybe April of 2000, around then. 

7 I'm not exactly sure. 

a Q Okay. And what charge were you given, if there 

9 was any such charge? What was your--the request made of 

10 you? 

11 A Well, to review the floor plans and the site 

12 and come up with some proposals to improve the property. 

13. Q Okay. This may or may not be the same thing 

14 you brought with you, but let me ask you if you can identify 

15 this document. Let me show it first to--

16 

17 

A I'm sure it's basically what I have here. 

MR. BERRY: Judge, if we can cut to the chase a 

18 little bit. This is what you provided me through subpoena 

19 duces tecum, is that right? 

20 A Yes. Yes. 

21 Q Because of the size of this, I'm going to lay 

22 it right here and just ask you if this is a copy of the--or 

23 a set of drawings you prepared for Laurel Ridge at Mrs. Ha-

24 isfield's request? 

25 A Yes. 
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1 Q Okay. And does this set involve an addition to 

2 the existing house? 

3 A Parts of it were additions, parts were modify-

4 ing existing plan, just trying to improve some of the aes-

5 thetics of it also. 

6 Q Okay. What--if Mrs. Haisfield had decided to 

7 implement this particular plan, what about the residence was 

8 changed? 

9 A Well, ther~ might be some existing plans in 

10 there and then if you compare those to the modifications you 
. 

11 can see. In other words, like a wraparound porch, a conser-

12 vatory added, another garage would be added. We went 

13 through different--several different schemes also. 

14 Q Okay. And the second garage or the new garage 

15 to be added, was that one story or two stories? 

16 MR. BERRY: Judge, I'm going to--I don't have a 

17 problem with him talking about this. I assume you're going 

18 to introduce that into evidence. Well, if he's just ex-

19 plaining the exhibit, I don't object to it. I just want to 

20 make sure we weren't in a situation where you were going to 

21 hear about it and then it wasn't moved into evidence and all 

22 we had was his testimony, because I think the best evidence 

23 rule applies then, but I'm not going to object to him asking 

24 him about it if he's going to move to admit it. 

25 THE COURT: All right. Go ahead. 
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1 Q Do you remember my question? 

2 A Yes. It was a garage with--one of the schemes 

3 was a garage with an apartment above it. 

4 Q Okay. Now, can you identify this particular 

5 page of the drawings--and let me show Mr. Berry what I'm re-

6 ferring to. 

7 A Yes. This was one of the initial site plans 

8 that· I did for the property. 

9 Q Okay. ·so in addition to designing an addition 

10 and some changes to the house, you also designed a site plan 
. 

11 for the property itself? 

12 A Right, a conceptual site plan. 

13 THE COURT: So why don't we just count the pages. 

14 What page is that in from the beginning? Is that the fourth 

15 page? 

16 Q This is the fourth page in on this set of draw-

17 ings, Your Honor. 

18 THE COURT: All right, that identifies it. 

19 MR. BERRY: If you want to put a four on there, I 

20 don't care. 

21 Q We can put a four on it. Okay. Now, where is 

22 the existing house on this particular document? 

23 A It would be right about here. 

24 Q Okay. And as you move out this way, do you 

25 know what direction we're going, north, south, east or west? 
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1 A Not really. I mean, I could--if I got the plat 

2 and all that, I could determine it. 

3 Q What various structures or buildings are de-

4 picted on here? 

5 A Well, the main portion would be the barn lo-

6 cated here with some employee housing behind it, a swimming 

7 pool and a show ring onto the side. 

8 Q Okay. 

9 A And this would be the garage addition right 

10 there. 

ll Q Okay. Are you generally familiar with this 

12 property? 

13 A Yes. 

14 Q Do you know where its boundary line with a 

15 property call Oakmont is? 

16 A No, I don' t. 

17 Q The area where the barn and the employee vil-

18 lage are shown on this plat, is that an area that at the 

19 present time is wooded? 

20 A Yes. 

21 Q So if this plan had been implemented, would it 

22 have required the felling of timber? 

23 

24 

25 

A Yes. 

Q Do you--do you have any idea how much? 

A No. 
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1 Q Okay. Your Honor, I am going to move the ad-

2 mission of these plans, and we could even--let's just put 

3 the whole set in, as Defense Exhibit, I guess, 5. 

4 THE COURT: All right. 

5 

6 (Defendant's Exhibit #5 was so marked and received 

7 into evidence at this time.) 

8 

9 Q I don't have any other questions of Mr. Andrews 

10 at this time, Your Honor. Thank you, Mr. Andrews. 

11 

12 

13 

14 

THE COURT: Questions, Mr. Berry? 

MR. BERRY: Yes, sir. 

CROSS-EXAMINATION 

15 By: Mr. Berry 

16 Q Did you--did you formulate any other plans that 

17 you provided to Mrs. Haisfield, Mr. Andrews, other than that 

18 set there? In other words, did you have any other plans 

19 that you provided to her for her to review and decide 

20 whether she liked them or not other than--

21 A Well, it was that plan, a modified version of 

22 that plan. 

23 Q Did you do the modified version before or after 

24 you did that plan? 

25 A I would say after. 
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1 Q Okay. And what changed on it? 

2 A Basically it was extending the barn further 

3 away from the existing residence. 

4 Q In the back? 
I 

A Yes. 5 

6 Q And how much further back? 

7 A I don•t know. It should be in there. You 

8 could scale it. I would say maybe another eighty (80), 

9 ninety (90) feet. 

10 Q Okay. Now, you•ve been up on the Laurel Ridge 

11 property obviously? 

12 A Yes. 

13 Q And the area around the house generally is open 

14 and then there are woods that surround it once you go from 

15 the open, is that correct? 

16 A That's correct. 

17 Q And you•re talking about maybe 4 or 5 acres of 

18 open property there at the top around the house, is that 

19 correct? 

20 A Yes. 

21 Q And on that drawing that you prepared, nothing 

22 that you proposed on there has an elevation higher than the 

23 top of the present house, does it? 

24 A No. 

25 Q The garage apartment that would be added on is 
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~ still below the present roofline, is that correct? 

2 A Yes. 

3 Q And the barns were not higher than the present 

4 roofline of Laurel Ridge, is that right? 
. 

5 A Yes. 

6 Q Do you know approximately what date you pre-

7 pared--you may have said this and I just missed it--what 

8 date you--mid April, is that what you said? 

9 A . · I would- -maybe March. 

~0 Q Okay. And the second set where you made this 
. 

~~ modification, sort of backing things up, how much--how much 

~2 after mid March was that? 

~3 A I would say maybe toward the end of March. 

~4 Q All right. So basically both of them within a 

~5 month's period of time or so? 

~6 A Right. 

~7 Q Mrs. Haisfield did not want to build anything 

~8 on any area--any of these improvements on an area where 

~9 there was any sort of steep.slope, did she? 

20 A I know the steep slope came in with considera-

2~ tion of horses. 

22 Q Okay. She told you that the maximum allowable 

23 for locating these improvements was a ~5% slope, is that 

24 right? 

25 A Here again, I believe the ~5% slope pertained 
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1 to the horses as far as grazing goes. 

2 Q All right. Let me show you this document and 

3 just make sure. Maybe that's what you were referring to. 

4 Judge, this is 15, isn't it? Sorry to keep asking. 

5 ' THE COURT: No, that's all right, 14. 

6 Q No, I think I--did I not admit 14? The bill of 

7 sale I believe was--

8 THE COURT: Hold on. 

9 Q The bill of sale that had--

10 THE COURT: Okay, you're right, 14 is the bill of 

11 sale so that's 15. 

12 Q Do you recognize this note, Mr. Andrews, which 

13 I gather is in your handwriting? 

14 A Yes. That's my print. 

15 Q That contains information about a rough slope 

16 study that you had done to avoid locating anything on a 

17 steep slope, is that correct? 

18 A Well, here again, I think it was basically for 

19 the horse operation. 

20 Q Well, what was the--let me ask it this way, 

21 maybe we can get to it easier. What was the reason that the 

22 15% slope area had anything to do with any of this? Why was 

23 that important? 

24 A Because--because I think it was the grade. I'm 

25 not--I know nothing about horses except I think it was how 
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1 much pastureland could they have and if it was over 15% it 

2 wouldn't be good for pastureland. 

3 Q Ok~y. Did you ever get any written direction 

4 from Ms. Haisfield about what to do? Did you get any writ-
. 

5 ten communication from her about what to do? 

6 A Most of it was over the telephone. 

7 Q Did you ever get any written communication, 

8 though? 

9 A Might have-been some e-mail. 

10 Q Okay. Did she ever comment to you on those 

11 plans that you in trod- -that Mr. Wrig.ht introduced as evi-

12 dence that you prepared for her? 

13 A Well, when I prepared those, basically she said 

14 she was going to hold off on the barns but let's do the 

15 house, work on the house first. 

16 Q Okay. But did you ever get any written commu-

17 nication from her, approving or disapproving of those plans? 

18 A I'd have to go back, I haven't, you know, look 

19 in my records. 

20 

21 

22 

Q Do you have that with you? 

A Yeah. 

Q Judge, I'm going to move 15 into evidence at 

23 this point while he's doing that. 

24 

25 

THE COURT: Any objection? 

MR. WRIGHT: No objection. 
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1 THE COURT: Fifteen (15) is received. · 

2 

3 (Plaintiff's Exhibit #15 was so marked and re-

4 ceived into evidence at this time.) 

5 

6 A Right here--well, here's something, you know, 

7 about modifications to the plans. Not the site plan but the 

B plans to the house. 

9 

10 

11 

12 

13 

Q All right. And when did you receive that? 

A It's dated March 14~. 

Q Did she ever approve or disapprove your plans? 

A Of the house? 

Q Yes, sir. 

14 A We kept--you know, she would say I need to 

15 change things and we kept modifying the--

16 Q Did you ever arrive at a final set? 

17 A Yes. 

Q All right. And where are they? 

19 A They should be in that set that you have. 

20 Q Okay. And did she approve the final set of 

21 plans for the house? 

22 A Well, what--what happened, we got to a stage 

23 where she was pleased with it and then wanted preliminary 

24 prices. 

25 Q All right. 
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1 A And we got a contractor to work up a prelimi-

2 nary price. 

3 Q So she indicated to you she was satisfied-with 

4 the plan that you ultimately came up with for the house? 

5 A Basically. 

6 Q All right. And that's included in that exhibit 

7 that you--

8 A It should be. 

9 Q All right. Well, let•s make sure it is. You 

10 got served with a subpoena duces tecum in this case, didn't 

11 you? 

12 A Excuse me? 

13 Q You got served with a subpoena for your records 

14 in this case, didn't you? 

15 A Right. 

16 Q And it included all of your records, didn't it? 

17 A No, I think--! don't have a copy of the sub-

18 poena, you might, I thought it was just for the drawings. 

19 Q Okay. So the drawings are what you produced, 

20 nothing else? 

21 A Right. 

22 Q All right. Show me in here where the final 

23 drawings for the house are. I'm not trying to harass you, I 

24 just want to make sure we've got this into evidence. 

25 A It would be these sheets, A-l through--A-1 
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1 through 6 and E-1 and--and E-1. There might be two sets of 

2 E-1. 

3 Q All right. So--just so I'm--

4 A So this is what the contractor took for his 

5 take off. 

6 Q So we're talking about A-1 through A-6 and then 

7 E-1? 

8 A Right . 

. 9 · Q Ari.d those are dated- ~it says revisions 

10 6-7-2000, is that correct? 

11 A Yes. 

12 Q So were final plans revised prior to her accep-

13 tance on June the 7th of 2000? I'm talking about on the 

14 house now. 

15 

16 

17 

18 

19 

20 

21 

A Right. These drawings, right. 

Q And they were revised June the 7th of 2000? 

A Yes. 

Q All right. That's all I have, Judge. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 

22 By: Mr. Wright 

23 

24 ject? 

25 

Q Was--or did you sense any urgency in this pro-

MR. BERRY: Objection to the form of the question, 
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1 Judge. It requires him to speculate. In other words, did 

2 you sense any urgency. 

3 THE COURT: Sustained. 

4 Q Let me rephrase, Your Honor. Did the direc-. 
5 tions you received for this particular project include any 

6 urgent element? 

7 MR. BERRY: Judge, I object to the leading but--

8 I'm going to withdraw the objection, I'm going to let him 

9 answer the question. 

10 THE COURT: All right. 

11 A Yes. They seemed to be quite anxious to move 

12 forward with it. 

13 Q Okay. Was there a deadline date on when this 

14 all had to be done and ready for use? 

15 A Well, it was just verbally that as soon as the 

16 property was closed, they wanted to start immediately. 

17 Q No other questions, Your Honor. 

18 THE COURT: Do you want to hold the witness? 

19 MR. WRIGHT: No . 

20 THE COURT: Any objection to the witness being ex-

21 cused, Mr. Berry? 

22 MR. BERRY: Judge, I don't object to him going 

23 back to his office. I'd like for him to remain under the 

24 rule. He's waited long enough. I don't think I would call 

25 him, I'm just not sure what's going to happen after this. 
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1 THE COURT: So, Mr. Andrews, they want to hold you 

2 as a potential witness but let you go back to your office. 

3 Is that all right? 

4 A That's fine. How long do I have to remain in 

5 my office? 

6 MR. BERRY: As far as I'm concerned, normal busi-

7 ness hours, Judge. If he leaves at 4:30 or five, if we ha­

S ven•t called him back by then. 

9 

10 

11 

THE COURT: Is that okay? 

A That would be fine. 

THE COURT: All right. So don•t discuss the case 

12 with anyone and by 4:30 we'll let you know whether you need 

13 to come back or not. All right. Thank you sir. Next wit-

14 ness, Mr. Wright? 

15 MR. WRIGHT: Mrs. Haisfield. 

16 THE COURT: Mrs. Haisfield, if you'll come back 

17 around please. So you•re still under oath. You can just 

18 resume the witness chair please. 

19 

20 

21 AUDREY L. HAISFIELD, having been previously··sworn, 

22 was recalled and testified as follows: 

23 

24 

25 By: Mr. Wright 

DIRECT EXAMINATION 
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1 Q Mrs. Haisfield, you've been sitting here 

2 throughout the day and you probably recall that the--a copy 

3 of the contract was admitted into evidence as Plaintiff's 

4 Exhibit 1. Did you make any monetary deposit at the time 
. 

5 you executed the contract? 

6 A Yes. 

7 Q How much? 

8 A Fifty ·thousand dollars ($50,000}. 

9 Q If you know, who is holding that deposit? 

10 A McLean Faulconer Escrow. 

J.1 Q Okay. Now the subject of the study period has 

12 come up in previous testimony today. What, if anything, did 

13 you do during the initial study period? 

14 A . During the twenty-one (21) day due diligence I 

15 had Stephen McLean contact someone to do all the home in-

16 spection for me and everything passed. 

17 Q Okay. Did there come a time that you retained 

18 other consultants to assist you in making decisions about 

19 what you could do with the property? 

20 A Yes. 

21 Q Okay. Tell the Court who you retained and for 

22 what purpose? 

23 A SLDC Architects for improvements to the home 

24 and the barns and stables, everything that I wanted to build 

25 on the property. I also hired Ian Robertson, landscape de-
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1 signers, and they were helping me with all of the exterior 

2 landscaping, and I had Peterson, Riksler and Loosy Interior 

3 Designers of mine from Philadelphia to come and look at the 

4 horne. 

' 5 Q Okay. And if you can tell me, approximately 

6 when did these consultants·start their work? 

7 A They started right away after we had the con-

8 tract. 

9 Q Okay. And how--how long were they on and off 

10 the property doing what you were asking them to do? 

11 A Up until the closing was aborted. 

12 Q And how much money did you pay these various 

13 consultants for their work? 

14 A Forty to fifty thousand dollars 

15 ($40,000/50,000) and I work very hard for my money--

16 MR. BERRY: Judge, I object to this sort of narra-

17 tive. 

18 THE COURT: Sustained. The question was answered. 

19 A Okay. 

20 THE COURT: Next question. 

21 Q Okay. During the spring of 2000 did you give 

22 any attention to the kind of buildings or other improvements 

23 you might need to put on Laurel Ridge? 

24 

25 

A Yes, I did. 

Q And describe for the Court, you started a few 
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1 moments ago in response to Mr. Berry•s questions, but de-

2 scribe for the Court the kinds of improvements you were con-

3 templating. 

4 A I was going to put an extensive trail system in . 
5 because that•s how I work my horses. I needed pastures. I 

6 like flat level ground for my pastures. I also needed a 

7 flat level ground cleared for my hayfields. I wanted to put 

8 an indoor arena, an outdoor arena. I had to do a round pen, 

9 employee housing, a hot walker. I.mean there are so many 

10 different things to a horse operation that I needed to put 

11 in. I needed time to think about where to place them. 

12 

13 

14 

Q How many horses did you have at the time? 

A Twenty-nine (29) . 

Q And by June 29, 2000 had the location of any of 

15 these specific improvements that you described been finally 

16 determined? 

17 A No. 

18 Q Are there enough open acres around the Laurel 

19 Ridge residence to allow space to pasture your horses? 

20 A No. 

21 Q Okay. Had you given any thought during spring 

22 of last year to what you would have to do to create pas-

23 tures? 

24 A Yes. We would have to fell a lot of the timber 

25 and we had someone come in, look at what it would take to 
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1 clear the property, to take the timber down, and then we 

2 found out that after that's done they leave all the stumps 

3 and then they have to come back and clear out the stumps. 

4 So it was going to take a lot of work to get the ground pre­

S pared so that ~e could plant out pastures. 

6 Q Okay. Did any of the locations contemplated 

7 for tree removal approach the border between Laurel Ridge 

8 and Oakmont? 

9 

10 

11 

12 

13 

MR. · BERRY: Obj ec.tion to the leading, but-­

THE COURT: Are you objecting? 

MR. BERRY: Yes, sir. 

THE COURT: Then I'll sustain. 

Q What locations were you considering for taking 

14 out trees to create pasture? 

15 A Various locations, but if I only did the 98 

16 acres with the Lape home on it, then it would have inter-

17 fered with that setback that I found out was on the prop-

18 erty, that covenant. 

19 THE COURT: Can I be clear on what you mean by the 

20 setback? 

21 A The covenant, that restriction that I found out 

22 about day before closing. 

23 

24 

THE COURT: The view that you--any--you couldn't-­

A I could not cut three hundred (300) feet into 

25 the property. 
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1 THE COURT: Well, is it the view restriction 

2 you're talking about? Anything you could see that's a resi-

3 dential use from Oakmont, is that what you're talking about? 

4 A Yes. 

5 Q I think, Your Honor--

6 A And not just the residential but it says any 

7 building, and I know that they would be able to see some­

a thing if I had to cut down all of that timber because the 

9 ground, the way it rolls, the flat areas is what I would be 

10 clearing and you would be able to see that from Oakmont 

11 probably at some point during the year. I just didn't know 

12 and that's why I couldn't go forward. 

13 Q Did there come a time, Mrs. Haisfield, that you 

14 executed a contract with William and Helen Gordon for the 

15 purchase of a property between the Laurel Ridge and the op-

16 tion property? 

17 A Yes. 

18 

19 

20 

Q And approximately when was that? 

A That was in April. 

Q Okay. Do you recall testimony earlier today 

21 about a request to renegotiate the price on that contract? 

22 MR. BERRY: Judge, I'm going to object to the 

23 leading. I think Mr. Wright--and I'm not, you know, he's 

24 got to ask the questions and she's got to answer them. She 

25 doesn't comment on other testimony. She's just got to be 
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1 asked a question and answer it. 

2 THE COURT: So I'm going to overrule the objection 

3 and say it's a foundation question, but the question is, do 

4 you recall the testimony about the Gordon contract, is that 

5 what your question was? 

6 Q That's what my question was. 

7 THE COURT: Do you recall that testimony? 

8 A Yes, I do. 

9 THE COURT: So now you can ask a non-leading ques-

10 tion. 

11 Q Okay. Why was there a request to renegotiate 

12 the price on the Gordon property? 

13 A The Gordons did not want us using about 15 

14 acres--

15 MR. BERRY: Judge, I'm going to object to the 

16 hearsay on this. 

17 THE COURT: OVerruled. Not for the truth of it 

18 but to explain her actions. 

19 Q Exactly. Go ahead. 

20 A There was a 15-acre parcel down on the river 

21 that the Gordons did not want anything put on so that they 

22 would not see it from their property as well and it would · 

23 all be--it was the river that was the boundary and then both 

24 sides would be a very natural habitat. 

25 Q Who--
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1 A That was the reason for us asking for a price 

2 reduction is they didn't want us to use 15 acres of it. 

3 Q Who made the decision not to close on the 

4 Gordon tract? 

5 A The Gordons. 

6 MR. BERRY: Judge, I'm going to object to the tes-

7 timony as it relates to anything that's said by someone else 

8 on the grounds that it's hears·ay, including her last answer. 

9 THE COURT: .Well, I-mean, the question was,.did 

10 the Gordons tell you--the question was who made the deci-

11 sion. 

12 MR. BERRY: Yes, sir, but without a foundation, 

13 Judge, we know she--apparently she didn't make it so someone 

14 else made it. So without a foundation that gives the Court 

15 the opportunity to know that that evidence isn't hearsay, 

16 you've got to have the person that made the decision here, 

17 and we would object. 

18 THE COURT: Okay. So I'll take into evidence that 

19 she didn't make the decision not to close Gordon. 

20 Q Okay. 

21 T~E COURT: Somebody else did other than Mrs. Ha-

22 isfield. Go ahead. 

23 Q When you answered my question just now, I 

24 didn't put it in a time frame and the--I'm asking about the 

25 Gordon--the original Gordon agreement that was set to close 
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~ at approximately the same time as the Lape property. 

2 A That's June 30th. 

3 Q June 30th. Who made the decision not to close 

4 on that particular purchase of the Gordon property? 

5 MR. s'ERRY: Same objection, Judge. 

6 THE COURT: Same ruling. So don't answer. Next 

7 question. Sustained. You can ask her if she made the deci-

8 sian not to close. Right? 

9 Q I can. 

10 THE COURT: Okay. 

11 Q Did you make the decision not to close on the 

12 purchase of the Gordon property that was set to close on 

13 June 3oth? 

14 A No. 

15 Q When did you first learn about the existence of 

16 restrictive covenants on this particular property? 

17 

18 

19 

20 

21 

22 

A The day before closing. 

Q How did you learn of that? 

A A phone call from Marshall. 

Q And you're referring to Mr. Slayton? 

A Yes, Marshall Slayton. 

Q Prior to learning about the existence of these 

23 covenants, had you told anybody at all that you were not go-

24 ing to close on this property on the 30~? 

25 A No. I'd spent a lot of money on--
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1 MR. BERRY: Judge, I object to this now. She an-

2 swered the question. 

3 THE COURT: You answered the question no and what 

4 you add to it is not responsive. 

5 

6 

7 further. 

8 

9 

10 

A Okay. 

THE COURT: So I'm not going to let you respond 

A Okay. 

THE COURT: Because you've answered the question. 

Q Okay. Prior to learning about_the existence of 

11 the covenants, was it your intent to close on this sale on 

12 June 30eh, 2000? 

13 A Yes. 

14 Q Were you planning to come to Virginia for the 

15 closing? 

16 A No. I don't attend my closings. 

17 Q Okay. So what was your plan for making sure 

18 this closing happened? . 
19 A I had all the closing documents. All I needed 

20 to do was FedEx them to Marshall and my money was all set in 

21 my Sovran Bank in Philadelphia and they had wiring instruc-

22 tions and the amount as to what to wire. 

23 Q Had you made any arrangements to have utilities 

24 transferred to your name? 

25 A I personally had not. My attorneys and real-
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~ tor, they always do that at closing for me. 

2 Q Okay. Had you come physically to Virginia in 

3 the week or so before the closing date for a walk through of 

4 the property? 

5 A I don't remember doing that, no. 

6 Q And is there a reason you didn't do that? 

7 A It wasn't necessary. 

8 Q When you learned about the restrictive cove-

9 nants, did you decide that you would never, under any cir­

~0 cumstances, close on this property? 

11 A No. 

12 MR. BERRY: Objection to the leading, Judge. 

13 THE COURT: Sustain leading. Don't lead. 

14 Q Explain for the Court why you concluded that 

15 the existence of these covenants made it impossible for you 

16 to close on this sale. 

17 MR. BERRY: Judge, I object to this on the grounds 

18 that it's argument. In other words--

19 

20 

21 

THE COURT: Overruled. It 1 s not argument. 

Q It's her facts. 

A It's my reasoning. I didn't know where I was 

22 going to put all my facilities. I didn't know what could be 

23 seen from the Oakmont property at any time of year or what 

24 could not be. I didn't know how it would affect the value 

25 of the property in resale. I didn't know--I wanted to keep 
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1 the integrity of the property, but I wanted to have all of 

2 my options open as to what I wanted to do with my property 

3 without veto power from my neighbor. 

4 Q Okay. Were there any discussions after June 30 

5 about your interest in finding a way to purchase the prop-

6 erty? 

7 A Yes. I kept trying to get the closing to hap-

8 pen. 

9 Q, That•s all I have on direct, Your Honor. 

10 THE COURT: Cross-examination. 

11 

12 CROSS-EXAMINATION 

13 By: Mr. Berry 

14 Q You were--you were going to clear the reasona-

15 bly flat areas for pasture, is that right, Mrs. Haisfield? 

16 A I was going to clear a lot of the ground. 

17 Q All right. But the steep hillsides I take it 

18 you weren•t going to clear? 

19 A I can•t say that I wasn•t because we were also 

20 thinking about putting in a vineyard. 

21 Q Okay. So let•s keep it to the horse operation 

22 for right now. For the horse operation you weren•t going to 

23 clear the steep slopes? 

24 

25 

A Correct. 

Q But you were thinking about maybe putting in a 
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1 vineyard and you would have cleared the steep slopes to do 

2 that? 

3 A Yes. 

4 Q Did you talk with any of these planners about a 

5 vineyard? 

6 A You'll probably see them on the plans, the 

7 original plans, the first ones that you have up there. 

8 Q Mr~ Sherry's? 

9 A Yes,· from Mr. Sherry. 

10 Q All right. 

11 A Roger. 

12 Q You never contacted the Moses, the owners of 

13 Oakmont, to try to get some understanding of what might be 

14 seen or not seen from that residence, did you? 

15 A Personally, no. 

16 Q And you don't know--when was the last time you 

17 went to Laurel Ridge before November the 10~h to actually 

18 look at the property? 

19 A I don't remember. 

20 Q The leaves were still on the trees, though, at 

21 that point, is that right? 

22 

23 

24 remember? 

25 

A I would think so, yes. 

Q Well, were they or ~ere they not, do you not 

A I don't remember when the last time·I was 

LANE'S COURT REPORTERS, INC. 
609 E. HIGH STREET 

r.I-IARI OTTt=~VII I t= VIR~INIA "Qn? 

-213-



Haisfield - Cross 192 

1 there. It's always been very heavily wooded. 

2 Q Okay, and there were leaves on the trees the 

3 last time you went there? 

4 A Yes. 

5 Q You--do you--were the last set of plans that 

6 were done for the residence those that you heard Mr. Andrews 

7 testify about a moment ago, the ones that were done on June 

9 A What about them? 

10 Q Were they the last plans that were done for the 

11 residence that you enlisted him to do? 

12 A Probably. 

13 Q And you had basically approved those plans, is 

14 that right? 

15 A Yes. 

16 Q And you didn't have any other plans for the 

17 residence itself beyond what•s shown in that architectural 

18 drawing, did you? 

19 A I don't know. I didn't see that drawing just 

20 right now. 

21 Q I guess what I'm say;ng is, once you reached 

22 sort of a final decision with him so that you could start 

23 getting bids, that's what you had decided you wanted to get 

24 bids on, those plans--

25 A Yes. 
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5 

Haisfield/McLean ~ Cross/Direct 

Q --that was satisfactory to you? 

A Yes. 

Q Judge, I don't have any other questions. 

THE COURT: Redirect? 
. 

MR. WRIGHT: No, Your Honor. 

193 

6 THE COURT: Thank you. You may stand aside, Mrs. 

7 Haisfield. Any further evidence? 

8 MR. WRIGHT: Steve McLean. 

9 THE COURT: Mr. McLean, you're under oath. You 

10 can have a seat. 

11 

12 

13 STEVE McLEAN, having been previously sworn, testi-

14 fied as follows: 

15 

16 DIRECT EXAMINATION 

17 By: Mr. Wright 

18 Q Mr. McLean, how long have you been a real es-

19 tate broker in the Charlottesville-Albemarle area? 

20 A Twenty-five (25) years a broker. 

21 Q And do you yourself specialize in marketing any 

22 particular kinds of properties? 

23 A More upper end residential and farm estate 

24 properties. 

25 Q And were you involved in any way in working 
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1 with any of the consultants that Mrs. Haisfield retained in 

2 the spring of 2000 to do studies about the property? 

3 A I think I was the original contact with Andy 

4 Andrews and I made contact with several other people, some 

5 who were used and others were not. 

6 Q Did you work with Mrs. Haisfield in connection 

7 with some of the buildings or improvements she was contem-

8 plating putting on the property as these consultants were 

9 doing their work last spring? 

10 A We discussed them, yes. 

11 Q Okay. Do you know what areas of the property 

12 were discussed, for example, for a barn or equestrian facil-

13 ity? 

14 A There were several discussed. 

15 MR. BERRY: Judge, I'm going to object to any tes-

16 timony. This is asking him to relate what Mrs. Haisfield 

17 told him unless it's being offered as a foundation question 

18 for something else. It's hearsay. 

19 THE COURT: I'll sustain hearsay as to what she 

20 said or spots she wanted to consider. 

21 Q I don't think I asked it that way. I mean, he 

22 was--he was involved working with some of these consultants 

23 off and on. Well, let me ask you this. Were you involved 

24 with these consultants at Mrs. Haisfield's request? 

25 A Some of them, yes. 
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McLean - Direct 

Q Okay. With which consultants did you work? 

A Andy Andrews in particular. 

195 

Q Okay. If you know, was Andy Andrews involved 

4 in suggesting various locations for some of these improve­

S ments? 

6 A Yes. 

7 Q Okay. And did you have discussions with Mr. 

8 Andrews about citing these improvements at various places? 

9 A Yes. 

10 Q Okay. Without asking you to repeat exactly 

11 what Mr. Andrews told you, do you know as we sit here, what 

12 some of these places were that were being discussed for the 

13 horse barn? 

14 

15 hearsay. 

16 

MR. BERRY: Judge, I object on the grounds of 

THE COURT: Sustain. Mr. Andrews was here and 

17 could tell us that directly. 

18 Q Okay. Moving to approximately June the 22= of 

19 2000, do you recall having any conversations with Carol 

20 Clarke that dealt with the subject of closing coming up on 

21 the 30th? 

22 

23 

24 discussed? 

25 

A I remember a conversation with Carol, yes. 

Q And to the best of your recollection, what was 

A We talked about the closing. As I had said 
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1 earlier, it was all very--to me it was--

2 MR. BERRY: Judge, I'm going to object to this. 

3 Now the question was, what did the two of you talk about 

4 rather than the background. 

5 THE COURT: That's right. What did you and Ms. 

6 Clarke talk about is the question. 

7 A I think I expressed to her I'd be glad when 

8 this happened, that it had been a difficult and involved, 

9 complicated transaction. 

196 

10 Q Do you recall telling her that closing on the 

11 30th. was shaky? 

12 

13 

14 

15 

16 

17 versation? 

18 

MR. BERRY: Objection to the leading. 

THE COURT: sustained. Don't lead. 

Q Okay. 

THE COURT: Don't answer. Next question. 

Q Is that all you recall telling her in that con-

MR. BERRY: Same objection, Judge. The question 

19 is what did you--what did she and what did you talk about, 

20 what did she tell you, what did you tell her. 

21 

22 

23 

Q Okay, and he's answered. Anything else? 

MR. BERRY: Objection to that, Judge. 

THE COURT: Overruled. I'll let you ask it. Any-

24 thing else that you discussed that you have not mentioned 

25 with Ms. Clarke. Now is your chance. 
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1 A I don•t remember discussing anything else. 

2 Q Okay. Do you recall any other discussions with 

3 her between the 22M of June and the date set for closing? 

4 A Hearing Ms. Clarke talk earlier, it--it struck 

5 me that we could have had a conversation. I can•t pinpoint 

6 this conversation, whether it happened just before closing 

7 or after closing concerning the reduction of our commission 

8 and that renegotiation, so I can•t place it. I had it with 

9 Carol but I don•t know when it happened, whether it happened 

10 just before or just after. 

11 Q Okay. After June 30 came and no closing oc-

12 curred on that date, were you involved in continued efforts 

13 relating to this deal? 

14 A Yes. 

15 Q What did you do after June the 30ch? 

16 A The first thing that I did was to call Mr. 

17 Klienfelter and tell him that we were not going to proceed 

18 forward with the closing on the Gordon property at the mo-

19 ment, that something had come up for the closing on the Lape 

20 property. That•s the first thing that I did. After that 

21 there were some discussions. I really was just on a wait 

22 and see, and it wasn•t until several weeks later that we re-

23 grouped. I was brought back in to try to brainstorm about 

24 how to keep this deal together, see what we could do. 

25 Q For how long did those types of communications 
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1 continue after June 30? 

2 A Up until I guess November 10th. 

3 Q Prior to her learning about the restrictive 

4 covenant on June 29, had Mrs. Haisfield ever instructed you 
• 5 to terminate this contract? 

6 A No. 

7 Q I don't have any other questions, Your Honor. 

8 THE COURT: Cross? 

9 MR. BERRY: Just a couple, Judge. 

10 

11 CROSS-EXAMINATION 

12 By: Mr. Berry 

13 Q I gather the conversation that you had with Ms. 

14 Clarke whether it occurred before or after June 30th about 

15 reducing your commission, was taken because of some communi-

16 cation you had with the Haisfields, is that correct? 

17 A Yes. 

18 Q Did they authorize you to talk to her about re-

19 ducing the commission? 

20 A They asked me if I would do this and talk to 

21 Carol about it and I said I would. 

22 Q Did they direct you to also seek a reduction in 

23 the purchase price? 

24 

25 

A I don't remember that. 

Q You're saying it could have happened, you just 
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1 don't know? 

2 A Yes. It could have been part of that conversa-

3 tion and I just don't remember it. 

4 Q And you say you called Mr. Klienfelter before 

5 the June 30th date and let him know that you would not be 

6 going--or around that time, before there was supposed to be 

7 a closing on the Gordon property, and let him know that that 

8 closing would not be going forward because the Lape closing 

9 didn't go forward, is that correct? 

10 A That's correct. 

11 Q So your understanding was that the reason 

12 Gordon didn't close is because Lape didn't close? 

13 

14 

15 

16 

17 

A That--that's correct. 

Q Judge, I don't have any other questions. 

THE COURT: Redirect? 

MR. WRIGHT: None. 

THE COURT: Thank you, Mr. McLean, you may stand 

18 aside. Further evidence, Mr. Wright? 

19 MR. WRIGHT: There's one document I would like to 

20 get in that we're going to have to deal with, the Dr. Hamil-

21 ton Moses deposition from yesterday to do it. I don't think 

22 I've ever done this before in your court. Is it your pref-

23 erence to simply read the transcript or is it your prefer-

24 ence to have somebody sit in the chair and read it back and 

25 forth? There are Judges who like to do it different ways. 
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1 MR. BERRY: Judge, I won't object to you just 

2 reading it if that's what you'd rather do. 

3 MR. WRIGHT: We can have somebody sit in the chair 

4 and--

5 THE COURT: However you want to present it. I 

6 don't have any specific set rule. If you and Mr. Berry have 

7 agreed on a procedure, that's fine. 

8 MR. WRIGHT: Well, it really depends, I think on 

9 what Mr. Berry's objection is. I know he's ·got an objection 

10 to the document. Does it go beyond that so that you also 
. 

11 object to some of the content of the deposition? 

12 MR. BERRY: No, I'm not going to object. I re-

13 served objections but I'm not going to object to the content 

14 of the deposition. I don't mind if you read it. There was 

15 a document that was referred to in the deposition that I do 

16 object to. I guess we probably need a ruling from the Court 

17 on that, but the rest of it I think you can just read. 

18 MR. WRIGHT: You may need to read it in order to 

19 make a ruling on the objection. 

20 THE COURT: Is it your preference that somebody 

21 read the answers or is it all right with you, Mr. Wright, 

22 that I just read it? 

23 MR. WRIGHT: It's fine with me if you just read 

24 it, Your Honor. 

25 THE COURT: Okay. So Mr. Berry doesn't object--
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1 MR. BERRY: No, sir, I don't object to that proc-

2 ess. I think that makes sense. 

3 THE COURT: I'm ready to read it right now. 

4 (The Court reviewed the deposition at this time.) 

5 
. 

THE COURT: All right, I've read the deposition. 

6 So did you just want me to read it or did you want it marked 

7 as an exhibit and enter it, or do you just want me to give 

8 it back? Just read it as testimony as if he were here? 

9 MR. WRIGHT: I'd say just keep it as testimony as 

10 if he was here. 

11 THE COURT: All right. Okay. Further evidence? 

12 MR. BERRY: Judge, he's moving in that letter. If 

13 the Court could give me a second, we may be able to dispense 

14 with any objection on that. The letter that's an exhibit to 

15 the deposition, we reserved an objection to. 

16 THE COURT: I don't see the letter in this deposi-

17 tion. 

18 MR. WRIGHT: I've got it right here. I pulled it 

19 out so we wouldn't hand it up until we'd dealt with the ob-

20 jection. 

21 MR. BERRY: Why don't you give that to him and let 

22 him read it. Let me find what I'm looking for. 

23 THE COURT: So I've read the letter. 

24 MR. BERRY: Judge, I apologize. An exhibit that I 

25 had escaped me, and if you give me a second I think--somehow 
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l it got lost in the shuffle here. Judge, there's a letter 

2 of--I think Dr. Moses refers to it in his letter from Mr. 

3 McLean of October the 25th that he basically is responding 

4 to when he writes that letter of October 30th, and what I 

202 

5 told Mr. Wright was I'm not going to continue to object to 

6 that letter of Dr. Moses, even though I think it's hearsay. 

7 He testified about it and sort of used it as a foundation 

~ but I do--I would like for the Court to have the letter of 

9 October 25th from McLean which he is responding to as a part 

10 of the evidence, and I've got it. I had it right here and I 
. 

11 don't know what happened to it. 

12 MR. WRIGHT: And we'll stipulate to the admissi-

13 bility of that particular letter if he can find it. So with 

14 that understanding, we'd just like to move the admission of 

15 Dr. Moses letter dated October 30th as--I guess it would be 

16 6? 

17 THE COURT: So is there any objection to receiving 

18 that as 6 if you can find and submit your letter? 

19 MR. BERRY: No, sir. We're going to find it and 

20 we'll submit it. I don't object. Mr. McLean has probably 

21 got a copy of it but--because I think that's where I got 

22 mine from in the document production. I don't know where it 

23 went. It was here earlier. Judge, we can proceed. We'll 

24 get you a copy of it. 

25 THE COURT: All right. 
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1 (Defendant•s Exhibit #6 was so marked and received 

2 into evidence at this time.) 

3 

4 THE COURT: So your letter is in as Defendant's 6, 

5 which is the letter of October 30, 2000 from Dr. Moses to 

6 Mr. McLean. 

7 MR. WRIGHT: Thank you, Your Honor. 

8 THE COURT: And when Mr. Berry finds the other 

9 letter of October 25, 2000 from Mr. McLean 'to the Moses, 

10 we'll let that in as a Plaintiff•s Exhibit. 

11 MR. WRIGHT: That•s fine. 

12 THE COURT: So do you have further evidence? 

13 MR. WRIGHT: We do not. We rest. 

14 THE COURT: The defendants rest. Further evi-

15 dence, Mr. Berry? 

16 MR. BERRY: I'd like to recall Mr. Lape for a mo-

17 ment. 

18 THE COURT: All right. Mr. Lape, you can resume 

19 the witness chair. You're still under oath. 

20 MR. LAPE: Yes, sir. 

21 

22 

23 KENNETH R. LAPE, having been previously sworn, was 

24 recalled on rebuttal and testified as follows: 

25 
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1 DIRECT EXAMINATION 

2 By: Mr. Berry 

3 Q Mr. Lape, tell the Court, you may have done 

4 this generally earlier, but tell the Court what the topogra-

5 phy of the area is immediately behind the Laurel Ridge ho~se 

6 where these proposed improvements appear on this drawing 

7 that Mr. Andrews brought, or put into evidence. 

8 A Well, as was said earlier, it's heavily wooded, 

9 hardwood and of course laurel bushes and undergro~th. You 

10 probably can't see fifteen (15) yards into it, but I would 

11 say approximately a hundred and fifty (150) to a hundred and 

12 eighty (180) feet from the house it drops off precipitously 

13 down I would say a hundred (100) feet or so into not even a 

14 valley, a gully on a direct line from Laurel Ridge to Oak-

15 mont. It drops down a hundred (100), a hundred twenty (120) 

16 feet, goes back up and drops down again. It's very severe. 

17 Q The area immediately behind your home now, is 

18 that in grass or is that wooded, immediately behind your 

19 home? 

20 A Immed--excuse me, immediately behind our home 

21 it is grass and that's good to, probably out to a hundred 

22 and fifty (150) to a hundred and seventy-five (175) feet. 

23 Q So a hundred and fifty (150) to a hundred and 

24 seventy-five {175) feet from the house to the wood line? 

25 A That's correct. 
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l Q Is the area behind your house going in the di-

2 rection of the Oakmont residence or away from the Oakmont 

3 residence? 

4 A The direction from the back of our house to 

5 Oakmont is a hundred and ninety-three (193) degrees. 

6 Q Well, what I'm asking--I'm not asking you that. 

7 If you--if you stood on your--the back of your house and 

8 walked in the direction of the tree line--

9 A Okay. 

10 Q --are you walking away from Oakmont or towards 

11 Oakmont? 

12 A Towards Oakmont. 

13 Q Okay. And the drop-off that occurs in that 

14 area at the end of the grass, is that area--is there anymore 

15 open area between that place and the border with Oakmont? 

16 A None until you hit the--within twenty (20) feet 

17 of the Oakmont property line. 

18 Q Have you seen those drawings that Mr. Andrews--

19 that were put into evidence through him? 

20 

21 

22 

23 

24 the home? 

A Yes. We had a copy, that's correct. 

Q They were given to you earlier? 

A Yes, that's correct. 

Q Have you looked at the proposed improvements to 

25 A Yes, I have. 
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1 Q Could any of those be seen from Oakmont? 

2 A Not in my opinion. 

3 Q And could any of the buildings behind the home 

4 be seen from Oakmont? 

5 A I 'would say no but there were no elevations on 

6 the barns as to how high they were. 

7 Q All right. 

8 A The Oakmont, when we built it, we put fill in, 

9 so as soon as you leave the house at Oakmont, you probably 

10 drop off twenty (20) feet. 

11 Q Are you talking about the house at Oakmont or 

12 the house at Laurel Ridge? 

13 A I'm sorry. I'm in error. The house at Laurel 

14 Ridge. As soon as you leave the area around the house, you 

15 drop off twenty (20) feet. The reason for this is the house 

16 has a hip roof and we're very concerned about drainage. 

17 Q All right. I don't have any other questions, 

18 Judge. 

19 Cross-examination? THE COURT: 

MR. WRIGHT: 

MR. BERRY: 21 Judge, the only other document--

THE COURT: 

MR. WRIGHT: 

MR. BERRY: 

MR. WRIGHT: 25 It's not a problem. 
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1 MR. WRIGHT: That may be exactly what we ask for. 

2 We'll argue it and then--

3 MR. BERRY: I don't object to that if they want to 

4 do that. 

5 THE COURT: That's fine. All right, Mr. Berry, go 

6 ahead. 

7 MR. BERRY: Judge, may it please the Court. Your 

8 Honor, the first place that I would submit this case has to 

9 start and maybe where it has to finish is in the language of 

10 the contract, and if the Court looks at that, the contract 

11 basically makes a provision, as I indicated earlier, that 

12 restrictive covenants are permitted, expressly permitted by 

13 the terms of the contract and by the way, it is a Virginia 

14 Residential Association of Realtors contract and it says 

15 that restrictive covenants are acceptable by definition, so 

16 to speak, unless they adversely and materially affect the 

17 use of the property for residential purposes. Now, I would 

18 stop there for a moment and focus on that language. There's 

19 nothing in this case, Judge, I would suggest, that indicates · 

20 that the covenants which exist adversely or materially af-

21 feet the use of this property as a residential property. 

22 All the evidence that we've heard about from Mrs. Haisfield 

23 about plans that she had for the property are more in the 

24 nature of what I would call a commercial or an agricultural 

25 slash commercial operation. In other words, it's a horse 
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1 farm that she basically wants to convert it to. The con-

2 tract doesn't speak to that and it does not say as the 

3 Gordon unimproved land contract says that it's subject to 

4 her intended use of the property, and I would invite the 

215 

5 Court to compare those two provisions in the contracts be-

6 cause I would submit that's telling. What the drafters of 

7 the residential form contract were trying to do is basically 

8 limit the ability of a party to claim some problem with ti-

9 tle based on restrictive covenants in a residential situa-

10 tion unless they affected materially and adversely the resi-

11 dential use.of property, and I would submit to the Court 

12 that all the evidence is, there's a residence on the prop-

13 erty which is fit to be occupied. It could have been added 

14 to, anything that needed to be done to that property from 

15 the standpoint of the residence--we don't concede that any-

16 thing needed to be done, but even if Mrs. Haisfield had 

17 plans for the residence, none of those would be affected by 

18 these covenants. The testimony is that the plans that Mr. 

19 Andrews prepared for changes to the residence itself nowhere 

20 exceeded the existing roofline. So in other words, nothing 

21 that Mrs. Haisfield wanted to do with the residence elevated 

22 it to the point where it would have been visible from Oak-

23 mont. Even if that were otherwise a consideration, there is 

24 nothing in the evidence that suggests that that would have 

25 happened even with her intended use for the residence. 
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1 Now, the next question that the contract ad-

2 dresses, Judge, is that in order for the buyer to say 

3 there's a problem with title because of restrictive cove-

4 nants, they have to render the title unmarketable, and that 

5 is a very broad concept, Judge, in the sense that we're 

6 talking about covenants that would render the property basi-

7 cally not subject to being sold. It doesn't say that it 

8 would--that they might affect marketability. It doesn't use 

9 that language. I~ says that it has to render the title un-

10 marketable, and I think one of the points from Mrs. Hais-

11 field's testimony that they didn't--she wasn't certain that 

12 these might not affect the value of the property is really 

13 not even a material consideration in the sense that the con-

14 tract doesn't prohibit a covenant that might, quote, un-

15 quote, affect value. What the contract prohibits is a cove-

16 nant that renders the title unmarketable. There is a lot of 

17 evidence in the case, Judge, which would suggest that even 

18 Mrs. Haisfield and her agents do not deem the title to be 

19 unmarketable. If the Court will rec~ll, after the failed 

20 closing in June, there were negotiations leading then to a 

21 closing that was scheduled in November on the same contract 

22 with no change to the covenants, no request to cure further, 

23 nothing addressing those, suggesting that either they had 

24 weighed any concern about marketability or they really 

25 didn't feel like it rendered them unmarketable, rendered the 
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1 title unmarketable. Mrs. Haisfield even said that they con-

2 sidered closing--one of their possible plans was to go ahead 

3 and buy both properties, that is the option property and the 

4 85 or the 90, roughly 90 acres and then sell that off with 

5 the existing residence. Well, obviously if that were unmar-

6 ketable, you couldn't sell it off. So their own plan recog-

7 nized that these covenants did not render the title unmar-· 

8 ketable. 

9 Mr. McLean, the agent in the case, and I'm not 

10 suggesting this is binding on Mrs. Haisfield in any sense, 

11 but I submit that it's evidence in the case, he continues to 

12 show the property and there's no evidence that the covenants 

13 aren't still there. Ms. Clarke continues to show the prop-

14 erty. So I would submit to the Court that the burden that 

15 has to be met under the contract is a very, very high burden 

16 in order for someone to suggest that a property is not--is 

17 unmarketable. It renders it--these covenants render the ti-

18 tle unmarketable. 

19 Judge, I would submit that in some ways, while I 

20 have argued consistently that I don't think the Court can 

21 consider this case in a vacuum, but in some ways at some 

22 point, what Mrs. Haisfield's plans for the property are be-

23 comes irrelevant. Somewhere a line has to be drawn because 

24 this is not a contract that says that the property is avail-

25 able for commercial use. It's not a contract that says the 
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1 property is available for an agricultural operation. It's a 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

contract that says we're selling a residence and that's why 

the language in the covenants--or the language in the con­

tract about what effect restrictive covenants might have 

comes into play even more so because, as we said, there's a 

residence there and all of the evidence is that nothing 

about these covenants affects the current use of the Laurel 

Ridge residence. 

There's also testimony, Judge, again to the extent 

it matters, that there are other home sites on this prop­

erty, on the· 90-acre property, that can't be seen from Oak-

12 mont. The topography·is described by Dr. Moses, who lives 

13 there, in his deposition. The topography is described by 

14 the real estate agent, Ms. Clarke. The topography is de-

15 scribed by Mr. Lape and then of course the Court has seen 

16 all that or heard all that in the context of a view. Dr. 

17 Moses himself said that because of the steep slope that ex-

18 ists towards the Oakmont residence, most of the Laurel Ridge 

19 property, or a great part of it, and I'm paraphrasing his 

20 words, is not visible from his location and in any event, 

21 this buffer of trees that can't be commercially timbered, it 

22 doesn't say no trees can be cut, it says they can't be com-

23 mercially timbered, is a screen for anything that happens 

24 beyond that point. One of the things that Mr. Wright has 

25 tried to suggest with the evidence I will submit, and he's 
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1 used Dr. Moses' testimony for this purpose, is to show some-

2 how that because Dr. Moses might object to some particular 

3 proposed use, that that limits the title unmarketable be-

4 cause it's uncert.ain as to whether Mrs. Haisfield might face 

5 litigation, ana it seems to me, Judge, you have to look at 

6 that very closely. There are a couple ?f points there. One 

7 is the Court, of course, is not bound by Dr. Moses' inter-

8 pretation of the covenants. The covenants say what they 

9 say. The Court can read them just like Dr. Moses and me and 

10 Mr. Wright and one of the--sort of one of the standard prin-

11 ciples of legal construction as it relates to restrictive 

12 covenants is that they have to be most strictly construed 

13 against the person seeking to enforce them, and I'm citing 

14 Am Jur on Covenants and Restrictions, Section 338. In this 

15 case what the covenant says is you can't build a building, 

16 you can't construct a building that can be seen from the 

17 main residence. It says nothing about putting in a road. 

18 So even if Mrs. Haisfield wanted to put in a road, even if 

19 that made a difference, then there's nothing in either one 

20 of those covenants that would prohibit her from doing that. 

21 She couldn't commercially timber the area where she put the 

22 road. It doesn't say she couldn't remove a tree to put the 

23 road in, and she is not in a position where she could con-

24 struct a building. But it does not prevent her from putting 

25 in a road. So to the effect that--to the extent that the 
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1 other side tries to suggest that because Dr. Moses might 

2 contemplate some claim, it's got to be based on some reason-

3 able and acceptable and objective standard that he has such 

4 a claim, and I would submit that based on what the Court has 

5 in front of it 'with this road, that he's--he's not constru-

6 ing the covenant correctly. But let's put that aside even 

7 for a moment. What he says then in his testimony upon fur­

a ther examination is, I really don't know what I would do. I 

9 would want to know, and he even said it this way, the spe-

10 cifics of the specifics. He would want to know exactly what 

11 was proposed for the adjoining property so that he could 

12 make some judgment because he obviously by the tone of his 

13 testimony and his own statements is saying I'm not going to 

14 jump into a dogfight with my neighbor,· I would simply like 

15 to know what's going on. And in this case, Judge, he in-

16 vited--he invited them to do just that. His testimony is 

17 that he contacted Mr. McLean and tried to set up a meeting 

18 where he could meet with the potential buyer or prospective 

19 buyer and see exactly what it is that they were going to do 

20 and he wasn't taken up on that and that gets us back, Judge, 

21 I would submit to really where the case is because the rea-

22 son that the contract didn't close in June, at least the 

23 best evidence I would submit is because the Gordon contract 

24 was uncertain and didn't close. And the other side may say. 

25 well, until the 29en when we learned about these covenants 
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1 we were ready to close and then we learned about them and 

2 that changed our mind, but there's no real explanation then 

3 for why by November, Judge, they weren't concerned about 

4 them again. Because by that time the Gordon contract was 

5 back in place and ready to go, they thought. So what evi-

6 dence is there, then, prior to that closing that the Gordon 

7 contract wa~ the problem? Judge, Mrs. Haisfield testified, 

8 and she admitted from her deposition that what she said was 

9 accurate then, they weren't going to close unless they did 

10 all--and she said all three closings, she really meant all 

11 three properties at the same time. In other words, they· 

12 were going to tie them all up together or they weren't going 

13 to do it. She said that numerous times, and I wou1d submit 

14 to the Court if you look at that exhibit, the bill of sale 

15 that she added the language to in early June when supposedly 

16 everybody is ready to close, there's no reason not to, and 

17 then there's a bill of sale that says we'll pay X dollars on 

18 closing to get this personal property and then she adds in, 

19 on an as, if and when basis. Now, what can that mean? She 

20 at first said in her deposition she admitted she didn't know 

21 and then today she said--she offered some other reason, that 

22 no closing is a certainty. So taken in a vacuum, she would 

23 have the Court believe there was no really no effect to that 

24 language, but I would submit to the Court in the context of 

25 everything else that was going on, that's very telling be-
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1 cause you don•t say we'll pay if there•s a closing or as 

2 there•s a closing or when there•s a closing if you•ve got a 

3 closing scheduled and you•re ready to go and you plan to go. 

4 In common sense experience, Judge, that doesn't happen. The 

5 document itself said, you don't owe the money until closing. 

6 What Mrs. Haisfield did was to add in a very clear indica-

7 tion of her intent, we're not sure what's going to happen. 

8 If we close, we'll pay. 

9 Then we have· things happening as the month goes 

10 along, Judge. If \this contract is ready to go forward, 

11 why does Mr: McLean call Carol Clarke, and I would submit to 

12 the Court that the best evidence is that this conversation 

13 did in fact take place prior to June 30th. Mr. McLean 

14 wasn•t sure. He really couldn't say one way or the other. 

15 Ms. Clarke started with before, then was uncertain on cross-

16 examination. Then after reviewing her own notes said it was 

17 before. And what she said was Mr. McLean called and basi-

18 cally wanted to renegotiate the contract on behalf of his 

19 clients, renegotiate the commission, and she said no. So 

20 why do you have that happen shortly before a closing.that 

21 everybody says we were fully intending to go through with. 

22 Why does that happen. 

23 Ms. Clarke, because of one of these conversations 

24 with Mr. McLean, calls up Joe Cochran and says, would you 

25 check with Forbes Reback and see what's going on, you know, 
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1 we're getting ready for a closing. These people are moving, 

2 they're packing up. So Mr. Cochran calls Mr. Reback, and 

3 Mr. Reback says basically, and again, we're eight days be-

4 fore a closing that's been scheduled for months, I don't 

5 know whether tney•re going to close or not. They're unpre-

6 dictable. I'm not sure what's going to happen. Now, this 

7 is their own attorney. And I would submit to the Court that 

8 their intention and desire and intent at that point was so 

9 clear, why did their own lawyer and why did thei~ own real 

10 estate agent here not believe or have some fear that there 

11 wasn't going to be a closing? 

12 Your Honor, we said in our pleading that the re-

13 strictive covenants, the existence of them and the use of 

14 them at the last moment was a pretext for not closing be-

15 cause there were other problems going on, there were other 

16 things happening, and I would submit the evidence has borne 

17 that out. I'm not suggesting necessarily, Judge, that 

18 there's anything immoral about that, although I would submit 

19 it certainly is not in the general sense of the word the 

20 best use of good faith when there are people on the other 

21 side that are depending on your actions, but it does violate 

22 the terms of this contract and it subjects Mrs. Haisfield to 

23 having to pay over the fifty thousand dollar ($50,000) de-

24 posit that she put into the contract as a liquidated damage 

25 provision because she's in breach if she didn't close be-
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cause the Gordon closing didn't go forward. 

Mr. McLean, Your Honor, said that he was having 

heartburn or he was seeing problems with two things prior to 

closing and it's one of the reasons he got worried and Mr. 

5 Reback said essentially the same thing. We didn't know if 

6 the Gordon closing was going to occur. Mr. Reback said I 

7 always assumed, I always understood, I ~as always working 

8 with the idea that they were going to all occur at once, it 

9 was going to be done simultaneously. Mrs. Haisfield made 

10 that decision, Judge, she made a decision not to close, and 

11 when she did, she had that right legally to do that in the 

12 sense that no one could compel her to do otherwise, but my 

13 clients then have the right to recover that deposit and we 

14 would ask the Court to so hold. 

15 

16 

THE COURT: Thank you, Mr. Berry. Mr. Wright? 

MR. WRIGHT: Your Honor, the evidence is that one 

17 day before closing Mrs. Haisfield became aware of these re-

18 strictive covenants and realized that if she went ahead with 

19 the closing, she would be getting less than the full bundle 

20 of rights she had contracted to purchase. She had one day, 

21 no time to investigate, no time to finalize her plans. Her 

22 testimony was that she had all these plans for improving the 

23 property with a horse facility, an addition to the resi-

24 dence, a two-story addition to the residence, pastures, out-

25 door ring, an indoor arena, hay fields, a swimming pool, and 
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1 while she had looked at a number of possibilities of where 

2 to place these things, both on the Lape property and on the 

3 three different properties assembled together, no decisions 

4 would be made and until those final decisions could be made, 

5 it would really not be possible to determine whether the re-

6 strictive covenants would create a bar to her plans for de-

7 veloping that property. She testified that she recognized 

8 that if she was going to do this stuff on the 98-acre par-

9 eel, she was going to have to cut down a whole· lot of tim-

10 ber, and where Mr. Andrews plans showed the new horse barn 

11 being built was back in an area at the back of the house, we 

12 walked back that way, that would have involved taking out a 

13 lot of those trees. The more timbering gets done out there, 

14 the more likelihood that the improvements that are placed on 

15 Laurel Ridge could be visible from Dr. Moses' property and 

16 we stood over there this afternoon. Dr. Moses' residence is 

17 up at some fairly significant elevation so that if you look 

18 over the top of that tree line, anything that might extend 

19 above that tree line at any point in the future is going to 

20 be visible from Dr. Moses' property and arguable is going to 

21 violate these covenants. It was the sheer uncertainty of 

22 whether she would ever be able to put her dream for this 

23 property in place with one day before closing that made it 

24 impossible for her to go forward with this deal and meant 

25 that she put the Lapes' attorney on notice that we believe 
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1 the title was not marketable because of those restrictive 

2 covenants and we asked them to take some action to cure that 

3 defect. 

4 THE COURT: So do you agree with me that only no-

5 tice on the view easement was given? 

6 MR. WRIGHT: Well, I would take the position, Your 

7 Honor, that because there's only one restrictive covenant 

8 that has two different pieces to it, notice of that restric-

9 tive covenant was given even if it was called a view ease-

10 ment. There is an area there, though, when I asked the 

11 Court for leave to submit something in writing in a few 

12 days, I may want to address that issue a little bit further. 

13 I did look through those documents. 

14 THE COURT: You agree the June 30 letter from Mr. 

15 Slayton just talks about the view easement. 

16 MR. WRIGHT: It talks about a view easement. I--I 

17 agree with that. 

18 THE COURT: It doesn't say getting rid of the tim-

19 ber easement as a defect, cure that within sixty (60) days. 

20 MR. WRIGHT: It doesn't read that--that way spe-

21 cifically, Your Honor. 

22 THE COURT: Okay. All right. 

23 MR. WRIGHT: Bottom line, Mrs. Haisfield realized 

24 that if she closed on the 30th, she was buying the nuisance 

25 of having an adjacent property owner dictate what she could 
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1 or could not do on her property and that gave her less in 

2 terms of total package of rights, property rights, than she 

3 bargained for. We believe that translates into the defect 

4 in the marketability of title. 

5 Now, 'I have a few other things to say, but I want 

6 to respond to a few of the points that Mr. Berry made in his 

7 closing. Mr. Berry takes the position that the real reason 

8 this property didn't, or the sale didn't close was the fact 

9 that the Gordon sale fell through. Mrs. Haisfield did tes-

10 tify that it was important to her to get all three parcels 

11 if she possibly could because that would optimize her abil-

12 ity to develop the kind of farm property that she would like 

13 to develop. But she also testified that she had every in-

14 tent, until she learned of this covenant, of going forward 

15 on the closing of this property. These had been timed to 

16 close together. There had been a few bumps in the road on 

17 the Gordon deal in the last few weeks, but Steve McLean tes-

18 tified that ultimately the Gordon deal got put on hold be-

19 cause the deal with the Lapes did not close as the result of 

20 Mrs. Haisfield learning about the restrictive covenant. So 

21 there's very clear testimony that the causation is the other 

22 way around. The reason the Gordon property didn't close at 

23 that point in time is that the restrictive covenants coming 

24 up at the last minute put Mrs. Haisfield in a position where 

25 she was not comfortable closing until that particular issue 
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1 could be cleared up. 

2 The June 6th bill of sale. I think Mrs. Hais-

3 field's testimony on that was pretty clear. She added those 

4 words but her testimony was if anything happened to closing, 

5 if closing got delayed by two or three days, I didn't want 

6 to be buying the farm equipment until that date that the 

7 deal actually closed. I think her testimony was very clear 

8 that there was never a time until the 29th that she in-

9 structed anybody to terminate this contract. Her own real 

10 estate agent testified that he was never instructed to ter-

11 minate or try to undo this contract. Everything keyed off 

12 of this new information about the restrictive covenants that 

13 came up when Mr. Slayton reviewed the title binder on the 

14 29th of June. 

15 There's been some discussion of the varied and 

16 somewhat conflicting testimony on when the issue of 

17 renegotiating the terms of the contract came up, and I know 

18 we had testimony from both Ms. Clarke and Mr. McLean about 

19 that. Earlier in the day, though, we also had testimony 

20 from Mr.--it was either Mr. Winn or Mr. Cochran, Your Honor. 

21 They were talking about notes from their file indicating 

22 that the subject of renegotiation came up on the 7th of July 

23 and we believe everybody has done his or her level best to 

24 recollect these dates with the passage of time but Mr. Winn 

25 or Mr. Cochran, whichever of the two it was, had actually 
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1 checked notes and that date was one which had been verified 

2 through a visiting of the files in that law firm, and I 

3 think that date is a very credible date as to when the dis-

4 cussions concerning renegotiation of terms actually occurred 

5 after the aborted closing on that deal. 

6 Mr. Berry referred to Forbes Reback talking about 

7 the closing possibly being in jeopardy a week or so ahead of 

8 time, but as I recall Mr. Reback's testimony, although he 

9 wasn't a hundred percent certain, he thought it more likely 

10 that what he was talking about at that time was the Gordon 
. 

11 deal because it was hitting one of its bumps in the road on 

12 about that date. 

13 Mr. Berry argued that the contract language 

14 clearly refers to residential purposes. Mrs. Haisfield tes-

15 tified that she was going to use this property for her pri-

16 mary residence. She just has thirty (30) horses that she 

17 also was going to make a part of her residence property. 

18 Previous--if before the 29eh there was no reason for her to 

19 know that she couldn't do that, on the 29th she learns that 

20 she no longer can, that is a defect in the marketability of 

21 title if she cannot develop the property for the use she in-

22 tends and is getting less than the full bundle of rights 

23 that she bargained for. 

24 I'm going to revisit not all of the law that I 

25 went through last week but one case from the Virginia Su-
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1 preme Court. 

2 THE COURT: Let me ask you a factual question be-

3 fore you do that. Do you say the contract on the Gordon 

4 property introduced was an option contract or a sale con­

S tract? 

6 MR. WRIGHT: I believe that version of it was a 

7 sale contract, although this is not in the evidence before 

8 the Court, I think a subsequent version of that deal was 

9 perhaps an option contract. 

10 THE COURT: Okay. But you agree what's in evi-
-

11 dence is a sale contract? 

12 MR. WRIGHT: I believe so, Your Honor. 

13 THE COURT: All right. Go ahead. 

14 MR. WRIGHT: The Virginia Supreme Court has stated 

15 that the question of marketability of title is a question of 

16 law for the Court, and in that case the Virginia Supreme 

17 Court defined marketable title as, and this is Medbeth. Inc. 

18 against Weed, one which is free from liens and encumbrances, 

19 one which discloses no serious defects, that is dependent 

20 for its validity upon no doubtful questions of law or fact, 

21 one which will not expose the purchaser to the hazard of 

22 litigation or embarrass him in the peaceable enjoyment of 

23 the land, one which a reasonably well informed and prudent 

24 person acting upon business principles and the full knowl-

25 edge of the facts and their legal significance would be 
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~ willing to accept with the assurance that he in turn could 

2 sell or mortgage the property at its fair value. And in 

3 that case the Court determined that title was defective be-

4 cause the boundaries of the parcel to be conveyed might have 

5 been overlapped by prior, somewhat ambiguous conveyances, or 

6 might have been encroached upon by a sewer easement. Even 

7 the encroachment of the sewer easement was enough to justify 

8 a Court finding title unmarketable. If you look at these 

9 various elements, though, to the definition of marketable 

~0 title, one which is free from liens and encumbrances, 

~1 clearly a restrictive covenant under the law is an encum-

~2 brance. One which will not expose the purchaser to the haz-

13 ards of litigation or embarrass him in the peaceable enjoy­

~4 ment of the land, clearly whether Dr. Moses is right or 

~5 wrong in his interpretation of this particular covenant, his 

~6 letter and some of the meetings he had with Steve McLean in 

~7 the fall of 2000 when efforts were being made to put this 

18 deal back together again, indicate clearly that closing on 

~9 this property could have exposed Mrs. Haisfield to the risk 

20 of litigation. He did say he wasn't sure he'd have sued. 

21 He'd have wanted to have known all the specifics and had a 

22 better sense of exactly how it was going to impact his prop-

23 erty. But when they were talking about putting that second 

24 entryway in to service the option property should they close· 

25 on that, he decided that that separate roadway through that 
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1 old existing roadbed that we crossed when we were out there 

2 today, he believed would violate one or both of the cove-

3 nants. I believe that was his testimony in his deposition. 

4 If Mrs. Haisfield had closed, she could have been buying a 

5 lawsuit. Clearly it would have embarrassed her in the 

6 peaceable enjoyment of the property. 

7 THE COURT: Let me ask you this. Do you say that 

8 this view easement as some people have called it, is an 

9 encumbrance against the property? 

10 MR. WRIGHT: Yes . 
. 

11 THE COURT: Okay. Do you agree that the contract 

12 recognizes that there are encumbrances that may exist 

13 against this property? 

14 MR. WRIGHT: Yes. Encumbrances of record which do 

15 not adversely impact its use for residential purposes or 

16 render title unmarketable. 

17 THE COURT: So the fact that there are encum-

18 brances recognized by the contract that don't adversely and 

19 materially affect the residential use doesn't make this un-

20 marketable, right? 

21 MR. WRIGHT: No. 

22 THE COURT: I mean, so clearly you've got a mar-

23 ketable title with encumbrances against it. 

24 MR. WRIGHT: Right. But now that you've got this 

25 kind of restriction which may completely interfere with some 
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of the improvements she ultimately wants to make to the 

property, then you've got a defect in that title which we 

believe under the terms of the contract justify her in mak­

ing a decision not to close on the deal until those defects 

are cured. 

THE COURT: I mean if there were a right-of-way 

across the property--

MR. WRIGHT: Yeah, if Virginia Power had the 

right-of-way across the property, I think that's the encum­

brance that the contract permits. 

THE COURT: Permit--you're saying that wouldn't 

adversely affect her use of the property, adversely and ma­

terially affect her residential use of the property? 

MR. WRIGHT: Probably not. 

THE COURT: Probably not. 

MR. WRIGHT: We didn't take objection to any of 

those easements when we got the title binder. 

THE COURT: So I'm trying to fit these facts into 

this--into this definition in the Medbeth case. I mean 

where do you say the facts fit that say this--these restric-

tions render it, the title unmarketable? 

MR. WRIGHT: These restrictions allow someone to 

have a veto power over certain things that Mrs. Haisfield 

might have been planning to do to her property. It gives 

another property owner the right to second guess her deci-
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1 sian or even say no, you can't put that there. 

2 THE COURT: Okay. But if I go out and look at the 

3 view and I look at this--this timber easement, and, you 

4 know, so you factually determine is there some commercial 

5 timber in there that could be logged that's going to affect 

6 her ability to use the property. I mean what if I say well, 

7 there really isn't any commercial timber so there's not any 

8 adverse and material effect there and so I make the same 

9 analysis about the view easement. Don't I have to find that 

10 residential use would be where it would be in view of Oak-

11 mont, that she doesn't have any other residential use? I 

12 mean doesn't she have residential use of this property on 

13 90% of the 98 acres? 

14 MR. WRIGHT: She may have. It was just impossible 

15 in a one-day period of time before closing for her to have 

16 sufficient information available to make that determination. 

17 She concluded that she was getting less than she bargained 

18 for, and that entitled her to say that there was a defect in 

19 the marketability of title that allowed her not to go for-

20 ward with closing. And I think that under the Medbeth-Weed 

21 definition, a couple of those definitional elements fit the 

22 facts of this case. 

23 THE COURT: So which definitions are you pointing 

24 to under Medbeth that you say fits this case? 

25 MR. WRIGHT: One is the one I just discussed, one 
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1 which will not expose the purchaser to the hazard of litiga-

2 tion or embarrass him in the peaceable enjoyment of the 

3 land. 

4 THE COURT: So she would have to say, I need to 

5 build a residential building of some sort in the view of 

6 Oakmont in order to invite the lawsuit, right? 

7 MR. WRIGHT: Dr. Moses took the position that put-

8 ting that second access in to the back of the property vio-

9 lates the covenant. 

10 THE COURT: Yeah, but I mean, as a matter of a 

11 law, do you agree with that? 

12 

13 

MR. WRIGHT: Oh, I'm not sure I agree with it. 

THE COURT: Well, I mean, aren't we talking about 

14 legitimate lawsuits, not frivolous, baseless lawsuits. I 

15 mean, just because he said he might sue, I mean, he's got to 

16 have a legal basis to do it, doesn't he? 

17 MR. WRIGHT: Well, but should she be put in the 

18 position of having to defend even a frivolous lawsuit be-

19 cause these covenants are there and they just end up putting 

20 her in that box if she hadn't known anything about them? 

21 THE COURT: But the covenants don't say you can't 

22 put a road in there. 

23 

24 

25 

MR. WRIGHT: No, they don't. 

THE COURT: Okay. 

MR. WRIGHT: But if you have an adjacent property 
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1 owner who has the right to enforce the covenants who takes 

2 the position that they do, you can be defending frivolous 

3 litigation. 

4 THE COURT: Okay. All right. So any others in 

5 the Medbeth definition that you say the facts of this case 

6 meet? 

7 MR. WRIGHT: One dependent for its validity upon 

8 no doubtful questions of law or fact. I mean, I think there 

9 were some questions of law and fact about what bundle of 

10 rights she was getting if she went ahead with closing on 

11 this particular piece of property. The other--the other 

12 case that I found that had interesting facts, it just had 

13 nine easements across it which made the property more diffi-

14 cult to develop in a manner the purchaser intended, and the 

15 Eastern District of Virginia said that was a problem with 

16 marketable title, Sterling against Blackwelder, 302 F.Supp 

17 1125. It doesn't seem to be a whole lot greater problem 

18 than we have with this property·and that Court said no, 

19 you•ve got a defect in title. 

20 THE COURT: So would you agree that the Court has 

21 to judge this case based on the facts and the intended use 

22 of Ms. Haisfield as opposed to well, in the future she may 

23 want to divide it up into 2-acre lots and put residential 

24 homes that might be in the view of Oakmont? I mean, Black-

25 welder seemed to address--there were nine easements and it 
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~ didn't match the intended use of the purchaser in that case 

2 so therefore they said not marketable. 

3 MR. WRIGHT: Right. 

4 THE COURT: But here are the facts personal to 

5 Mrs. Haisfield'as to what she wants to use it or can she 

6 just make the argument that look, it affects her ability to 

7 subdivide the property into 2-acre parcels or she can do 

8 that under the zoning laws and--and sell the property and 

9 develop the property in that manner. Do these restrictions 

~0 then materially and adversely affect her or make the title 

~~ unmarketable? 

~2 

~3 

~4 

MR. WRIGHT: I would take both positions. 

THE COURT: You got a case that supports that? 

MR. WRIGHT: No, but I'm going to reserve the 

~5 right to submit something in the next few days. 

~6 THE COURT: I understand. I understand. Okay. 

~7 MR. WRIGHT: I can try to find a case. 

~8 THE COURT: Oh, I understand and I would like to 

~9 see it if you can find it. Go ahead. 

20 MR. WRIGHT: Your Honor, there was some testimony 

21 that suggested that this deal was about to fall apart in the 

22 weeks before the scheduled closing date, but you also heard 

23 from Mrs. Haisfield and from Steve McLean that there was 

24 never any decision to try to avoid closing on the deal, and 

25 I would submit that most of that evidence, while well inten-
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1 tioned, is really a red herring here. I would--I'm going to 

2 close there but request, like I said, request leave to sub-

3 mit something to supplement in writing in the next few days. 

4 THE COURT: So, Mr. Berry, if Mrs. Haisfield 

5 wanted to put a· house up on the hill behind this timber 

6 easement that was in view of Oakmont, why wouldn't that af-

7 feet her ability to use this for residential purposes? 

8 MR. BERRY: Judge, number one, because there is 

9 already a residence on the property that had been seen and 

10 included in the contract provisions when she--before she 

11 signed it. ·In other words, we have to put this in an objec-

12 tive context too. She went and signed a contract to buy 

13 residential property that had an existing residence on it. 

14 The distinction here is, and it's borne out pretty well by 

15 the language in these two different contracts. What the 

16 Court is suggesting there is that she could use it for her 

17 intended purposes, and I would submit that's not what she 

18 contracted to do. It basically says that the covenant mate-

19 rially and adversely affects it for residential purposes. 

20 So the first standard is to sort of look at it objectively 

21 and say well, there's already a residence there and there 

22 are plenty of other places on the property that you could 

23 build. If you make it subjective, Judge, and to further try 

24 to address your question, there is absolutely no evidence 

25 that she had any plan to do that. So in other words, what 
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1 you--what can happen with this, and it's why title can't be 

2 a subjective question, is that somebody can engineer a prob-

3 lem and then it's difficult for Courts to figure it out. 

4 There has to be some certainty in all of this, and real es-

5 tate transactions are generally considered to be the area in 

6 the law where you look for that most prevalently, and here 

7 not only did Mrs. Haisfield not contemplate doing what the 

8 Court suggested, she--the contract that she signed doesn't 

9 provide that she really is in a position to be able to do 

10 that, I would submit. Otherwise, every time someone went 

11 and bought a piece of property that there was any kind of 

12 restrictive covenant, and there are restrictive covenants 

13 everywhere, then you could engineer a problem. And title 

14 again, the thing that struck me in listening to Mr. Wright 

15 and it does go hand-in-hand in some degree with the Court's 

16 question, is the title can't become a subjective question. 

17 We're not dealing here with intent and purpose by the--by 

18 the buyer. It's got to be some objective standard and--

19 otherwise title is whatever the buyer says it is. 

20 I will submit the Court--the Court hit the nail on 

21 the head in one of the questions, earlier questions that you 

22 posed to Mr. Wright and that is, doesn't this contract al-

23 ready contemplate that restrictive covenants are not the 

24 type of blight on title or encumbrance on title. Everybody 

25 knows they might be an encumbrance. But the contract says 
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1 by definition they're not a problem unless one of these two 

2 conditions is met. Judge, if we go back and look at this, 

3 you go back to the Gordon--to the--to the Moses and Lape 

4 contract. You have a deed prepared and signed where Mr. 

5 Lape was represented by competent counsel. The buyer is 

6 represented by counsel. There are two real estate firms in-

7 valved, the covenants are negotiated, and what the Court 

8 would be holding, I would submit, at least under part of Mr. 

9 Wright's argument, because he focuses most strongly on this 

10 business of the title not being marketable, the court would, 

11 in effect, be holding that back in 1994 when that transac-

12 tion was completed, that that deed and the language in it 

13 created a defect in the title to the degree that this prop-

14 erty is rendered unmarketable, not affecting marketability. 

15 That's not an issue. I would submit that you probably would 

16 find it in the case law and you certainly would find it in 

17 testimony, anybody would say any kind of covenant might af-

18 feet value. There are probably people that would prefer it 

19 not to have a Rappahannock Electric or VEPCo easement on 

20 their property even if it's 200 acres. So it might affect 

21 value, but that doesn't mean it renders title unmarketable, 

22 and what Mr. Wright says that Mrs. Haisfield contracted for, 

23 in effect, is perfect title, or whatever she wanted, o.ther-

24 wise then it's unmarketable, and there again we're back to 

25 this subjective standard. One thing that is not in any 
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1 doubt in this case, and that is that the existing residence 

2 under all of the evidence cannot be seen from Oakmont at any 

3 time. Dr. Moses says it. The Lapes say it. Mr. Lape says 

4 it. There's testimony from Carol Clarke that supports that 

5 as well. 

6 So then the next question is, what else is--what 

7 else would adversely affect this for residential purposes. 

8 In other words, what other facts are we talking about, and 

9 the Court posed one by its question but there's no evidence 

10 Mrs. Haisfield had any intent to put a house anywhere that 

11 it could bee seen, and as Mr. Moses, or Dr. Moses said, this 

12 hillside is steep. What this timber buffer--basically it 

13 prevents you from seeing much of anything on the rest of 

14 that property. On most of it, I think he used that termi-

15 nology. 

16 Judge, one of the things that Mr. Wright does and 

17 we do it as lawyers all the time, I do it, we all do it, 

18 it's good argument to a point, and that is to say, if you 

19 look at each one of these individual things that happened 

20 prior to this closing, they can be explained. But if you 

·21 look at all of them, Judge, it starts--it's one of these 

22 things, if it walks like a duck and talks like--quacks like 

23 a duck, it's probably a duck. We've got all sorts of things 

24 happening, leading up to a very--this is an expensive prop-. 

25 erty. We've had a study here that's been long since com-
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1 pleted. We've got all these people working on the property. 

2 We get into June and there's all sort of uncertainty flying 

3 around and you might be able to explain each one of them, 

4 Judge, but when you apply common sense and say well, the 

5 bill of sale in early June and then you've got this conver-

6 sation with Ms. Clarke by Mr. McLean, and he says he called 

7 them up with the authority of his principal, he said that in 

8 his testimony. That phone call about--about--in June was--

9 he did that with the authority of his principal. He ·wasn't 

10 doing that without authority. Then you've got a telephone 

11 call that Mr. Cochran makes to Mr. Reback. Maybe that's ex-

12 plained away because he didn't say he wouldn't close. Then 

13 you've got Mr. Reback's letter, Judge, and I'm not--I wasn't 

14 trying to embarrass him on the stand but this is--this is a 

15 fact in the case. He's writing a letter two days before 

16 closing suggesting there isn't going to be a closing. 

17 Hasn't told the other side that. Sends it off with some 

18 documents and says, we've got to wait and see how Steve's 

19 negotiations come out. And yet Mrs. Haisfield said, well, 

20 there was nothing left to negotiate. Everything was done, 

21 we were going to close. We thought we were going to close 

22 until we got this thing on the 29th. All of that together, 

23 Judge, I would suggest just belies what she says and Gordon 

24 is the answer. The Gordon contract is the answer. 

25 Now, even given Mr. Wright those arguments and 
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l saying that well, these individual things can be explained 

2 and Mrs. Haisfield didn't know whether she could use it for 

3 residential purposes or any of this other stuff, then why in 

4 November is there an effort to close on the same contract 

5 and there's no'curing, there's no remedy, there's no ques-

6 tion asked. The only thing that's different is now we think 

7 the Gordon contract is going to closing, whether it was an 

8 option or a contract or whatever, and therefore we're going 

9 on with the Lape contract, and then all of a sudden the Lape 

10 contract doesn't close again. Not a word is said about the 

11 covenant. 

12 THE COURT: Is your position that the November 13 

13 closing had a reduced price for the option or not of a hun-

14 dred thousand dollars ($100,000}? 

15 MR. BERRY: No, sir. The testimony--

16 THE COURT: So you're saying November 13th was the 

17 contract as originally agreed upon? 

18 MR. BERRY: Yes, sir. That was the testimony from 

19 Mr. Winn and from Mr. Lape, and I would submit that's the 

20 evidence before the Court, that there was no other agree-

21 ment. And what Mr. Winn testified that basically was·said 

22 was, we're not signing anything. He said Mr. McLean gave 

23 him another document that was essentially the same as the 

24 other contract, he said. We're not signing anything. We 

25 will show up with the money--with the deed, you show up with 
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1 the money and there will be a closing. That's the gist of 

2 what I heard Mr. Winn testify to. 

3 THE COURT: So there's no modification of the op-

4 tion contract other than--

5 MR. BERRY: No, sir. 

6 THE COURT: --hundred thousand dollars ($100,000) 

7 less. Okay. 

8 MR. BERRY: There was discussion about that but 

·g his client rejected it and Mr. Winn said that and Mr. Lape 

10 said that, and that's uncontroverted, I believe. We thought 

11 we were going to close, then it didn't happen again. Mrs. 

12 Haisfield said, you know, Gordon wouldn't close. And maybe 

13 all of this would have been cured, Judge, if there had been 

14 a contingency in the Lape contract like when you see a cross 

15 default clause in deeds of trust, you know, we see that kind 

16 of thing where you're tying everything together. But that 

17 didn•t happen and the bottom line--

18 THE COURT: What•s your position on this commer-

19 cial timber easement as far as a defect that Mrs. Haisfield 

20 has claimed materially and adversely affects the--

21 

22 

23 

MR. BERRY: Judge, there are two points on that. 

THE COURT: --use or is unmarketable? 

MR. BERRY: Yes, sir. Two points on that. One is 

24 the--I think the Court pointed out one point and that is the 

25 letters from Mr. Slayton, if I recall correctly, do not 
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identify that--the letters do not identify that as a title, 

quote, unquote, title defect. I think that was the way he 

phrased the letter. And there is law. CJS gives a sort of 

summary of it, I think, but it's found pretty much every­

where. I'm sure there are Virginia cases on this point. 

There are certainly cases from other states, that when you 

make specific objections to title, you can't then go back 

and bring new ones in. In other words, the reason for that 

is, if you make an objection and the contract gives somebody 

, a right to cure, then you've got to tell them what's wrong, 

and there's· a Virginia case, and I don't have the cite in 

front of me, I can furnish it to the Court, I thought I had 

it here but--that basically says you can't be silent about 

what the defect is. You can't say hey, there's a defect and 

then not tell the seller what it is. 

THE COURT: So do I have any evidence that the 

seller was told about this commercial timbering--

MR. BERRY: I don't believe there's any before the 

Court that they were told. It's in the pleading that Mr. 

Slayton filed, Judge, but I don't believe it's in evidence 

before the Court. 

THE COURT: And your position is they have to be 

told so they have an opportunity to cure it? 

MR. BERRY: That's right. But as I said a moment 

ago, that's--and I think that's the law. I said a moment 
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1 ago, though, Judge, and I really think this is sort of why 

2 that question goes into thin air maybe, and that is because 

3 it never came up again. In other words, if we didn't have 

4 all this stuff happening in November, there's a demand to 

5 cure. I mean that's--it's not just well, you know, things 

6 go back into place and we'll close. This is a pattern where 

7 you've got a demand to cure, people taking the position it's 

8 not a defect and the people that are demanding the cure then 

9 agree to close on the same contract with no cure. So--so 

10 either they've waived any claim to defect or they don't be­

ll lieve there's a defect to begin or it's a pretext. There's 

12 no other explanation for why you would then go to closing. 

13 And that's why I say, Judge, I'm not sure it really matters 

14 at this point whether they told the Lapes about it or not 

15 because certainly when they--or they told the Lapes' repre-

16 sentatives about it because when they went to close later, 

17 it never came up. 

18 If I could have one second to review my notes, I 

19 think I'm just about done. I want to see if there's any-

20 thing else that Mr. Wright said that I wanted ... Just fi-

21 nally, Judge, and this goes back to the marketability ques-

22 tion. Mr. Wright said there's a defect in the marketability 

23 and I'm not--I'm not sure that--and he's arguing that under 

24 Medbeth case, Judge, and I would submit the contract in this 

25 case defines that away because it says a restrictive cove-
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1 covenant is not the type of encumbrance that--it's lumped in 

2 with utility easements if the Court looks at the language in 

3 the contract, and it's qualified then by these two things, 

4 and that can't be the type of defect in title that renders 

5 title unmarketable. Otherwise, title becomes a subjective 

6 matter and I would submit that can't be permitted to happen. 

7 The buyers are then in a position of being able to tell us 

8 what the title is. You would have thought, Judge, if some-

9 one really was concerned about whether or not something 

10 would be seen or there was a problem with residential use, 

11 yet they really wanted to close, that was the real issue, 

12 they needed to figure this out, wouldn't you have gone out 

13 to Oakmont, particularly if you were invited and said hey, 

14 can I come up there and look around and see what's really 

15 going on? I mean, let me look at the property, let me go 

16 and walk, let me come over there to the house, let me do 

17 some of the same things we did on view. Dr. Moses said he 

18 gave that invitation. It was never taken up on and that 

19 suggests, Judge, that it really wasn't the issue because 

20 otherwise, why in the world wouldn't you have done that, and 

21 I would submit to the Court that it would be the most dra-

22 matic kind of position and that's really the position--Mr. 

23 Wright wants to stay clear of it a little bit, that's why he 

24 argues the Medbeth case. He can't bring himself to use the 

25 term unmarketable title, but that's really what the Court 
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1 would have to find this is in order to say that my client is 

2 not entitled to the escrow because that's what the contract 

3 says and that is the most extreme sort of determination, 

4 Judge, and it's one that the parties really haven't put on 

5 the property themselves and I would ask the Court to reject 

6 that position and to give Mr. and Mrs. Lape the relief they 

7 seek. Thank you. 

8 THE COURT: Thank you. So how many days do want 

9 to submit authority, ten days, two weeks? You-all choose. 

10 MR. WRIGHT: I'll try to do it in ten days but if 

11 you would permit me up to two weeks, that would be great. 

12 I've got to be in D.C. some next week and it's a holiday 

13 week so realistically it will be the following week. 

14 THE COURT: Is that all right with you, Mr. Berry, 

15 two weeks? 

16 MR. BERRY: The sooner the better, Judge, but I 

17 can't say that's unreasonable. 

18 THE COURT: Okay. So are each of you going to re-

19 serve the right to submit something in writing within two 

20 weeks and then there's going to be no reply? 

21 

22 

23 here? 

24 

25 

MR. BERRY: I would prefer it that way, Judge. 

THE COURT: Just the one presentation opportunity 

MR. WRIGHT: I think that's fine. 

THE COURT: Okay. 
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...... ~ cl Viqiala'l ........ ilr pmidiaa jU a ·x·l a&bl1I:Sifzl; scni=l U) • • 

pab1ic. aad. talill11111 PrapaatJ Ill • : h•ce wida 1lao U.S. :&MzGiii&i&iltil ~ ltfl:=t• pzi6:limla lbr 
· lliidu; ~ JlftiPCiftiaa iawMIIIID zal.-=-crioaa fdlcr JlftiCI tD CIICiplnlll wid!. iupcc~Drb)'raalciic 

- c:fbl:l to.., Ill daau- 'l'lilldawl doled dmiDa fll tarfacpc:dod.' Tile iaspcliaD .sllll1 bo ~- . 
dll SdJao JICCilfal otdll z=bs wiiiiiD 1tll (10) fnllizal..,_ af1fle Pazdiaa's r=ip& of a !Illy -=ted copy ot 
dll Caaa:lct. Jf111o ladl:ll 1aliaaJ4all:ui:laal b6a fll adafait ira fa aarcllafllo DID podia 1:lmpCdlla willa 

· • 1111111:11fa( dnio:, pm:r Ail!=. cquipa:ar mlftrgctfm tit odll:r cmisil;llc cl11111 hn::ba:r'a caaaa1, IIICidw 
4ft 00 balillaldlQI will boai!DRal =-~ Jl'l.llkafl ilaii41D bo pn:ac acllwb 111a .-4 pCJ1L 

. ~per li&cr).. ll:da&Jawcl atibB.W by1111 !li•hc:aaa:w=l br.lcliaa Apt:y. dim Wcr may haw m. 
(5) 11ai:a1 clllyltD n:rac ac Salldl Cllplllll. If~ !MIIIIpiza bmd. tD IIIID:IIIIl4pCJIL, t11m Seller.~ 1111 
IIIIDwilll opdllll: . . . . . . 

. . . 
. A) Seller., • Scl!l:r'l Clq!CDII.1IIill CIQmiCC .. Cl:llllilfallllll =-.. Pu::llacr-'l'lith & ~. Sellar'• 
~ '''" •• Iiiia M*alll:lllllsfilll!lu llaaa llllllld:ll bd:m 1llo dial cl.scalazlcac ar'WilbiD4S c1a7t ot 
.,. ...... clSID Caalrlct, wlddlavar 111111 accadlll; tit . . 
. . . . . . . . . . . . . . . . ~ ; . . . . . 

B) WafDy nibata·~ CCIIdidail ill 1IWcb, .... ~.,. ••• apdaa.1Diraia:l&o .. Ccari= . ,• 
ar ..iaM 1lil ............. , b)' po.wlaa wdaaa IIIIII:D to *a Sdllr willllllh (5) lnzsiDal cfa,s of Scllar'J 
=-.. mtlllawa&1111t<:Gaaa:=fll • \.AU.P.AlmESAGBEITOEXECUDANAPROPRL\T! 
JWEASEOF'DDS SAt!S cmrmACl'JE'I'CBNJNG.Atl.MOND!S. wmatBAD DENDEPOSm!D . 
JN'l'BIBBODB.'S ESC3CW ACCOtlN'I', TO'l'BI~SSL 

. . till~ may~ dlil. ~y 'll'ilbaaE- 'lriJJIIIIJm:D (1) days clbolllz liiiCI!W"at 
. JadralMII ·--cl-'pCI4.. . • . . 

·~. 
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-
RICHMOND AND FISHBURNE, LL.P. 

.t.:n'OBNZ1'll AT :tAW 

JOSZl"!' W, JUCHMOND, JR. 
~ l- WUil'f, .nt. 
~zw B. Mtnlll4TG 

THOMAS O, NOlAN 
CBJUSTDI'Z THOMSON 
oJOSZl"B M. COCliBAlf 
MA3K .J. :tna.sOM 

Otmmr CHAJU.OTTZ SOUARZ 

214 z.t.ST J:aOH STBZZT 

P.o. BOX 889 

CH.A.Bl.OTTZSVILLE, VIROINL\. 22902•0:589 

C804l 977•88CIO 
7AXC804l298•9881 

'Y."WW.richfish.com 

oJOSZPB W. 2UCBM01Cl) 
(l8UI•1Hel 

.nnnus :a. :nsau'C13NZ 
( 1011:1•1981) 

PATBlCIA P. SHtZU)S 
JtATKZll:rMZ T. MUTB 
JZJ'TllZY :R. A:DAMS 

June 28, 2000 

JlliA F1s:e:Sl:MftiZ : 

Forbes R. Reback, Esq. 
Reback & Slayton 
Post Office Box 20 
Charlottesville, Virginia 22902 

l~ ~n.vD 
2!3-!1017-

= PLAINTIFF'S .J .. ·~IBIT ~p 
9 IJ \r 
~ . NO. o<. ~-2-'td 

Re: Sale by Ken & Barbara Lape to Laurel Ridge, L.L.C. 
Closing Date: June 30, 2000 

Dear Forbes: 

I met with Ken and Barbara Lape this afternoon. They have 
signed the Deed of Bargain and Sale and other closing documents, 
and we will be ready to close this Friday, June 3 0. The Lapes have 
removed all of their furni.ture and furnishings from the house, and 
they are anxious to close as scheduled on June 30, as set forth in 
the Contract. 

As I mentioned on the telephone this afternoon, there is some 
far.m equipment that the Lapes have offered to sell to your clients. 
A list of the far.m equipment with the selling price is enclosed 
with this fax. The total is $23,270. Your clients have previously 
indicated that they would like to buy this farm equipment. I would 
appreciate it if you would check with your clients and confir.m that 
this is the case so that we can either add this amount to the 
purchase price at closing or handle this by a separate check 
outside of closing. 

I would appreciate it if you would talk to your clients and 
let me know if, in fact, they still intend to purchase the far.m 
equipment. ~ 
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Forbes R. Reback, Esq. 
June 28, 2000 
Page 2 

I look forward to hearing from you. 

Sincerely, 

Wendall L. Winn, Jr. 

WLW/lg 

' o o o • o 0 o J o e • 0 o •• o o 0 0 o I: 0 7.: ':·.:.·.·,···.·, '1-,'o ',,: ,··,' ','", ... :·,-.. ... ,~•'•,·.·~.·.'' 'o',"; .·; .. :::_~!"'~ ·:. :~_ .. :~ ... :·~.· .... }.~:,::t''.~ .: t :•, • 

... ~ .·.• ...... · • • . ·· ... = · .. -· ·.·.~:: ... -· .. '·.·· .. • 't ... ~. ••• '•, • ......... ,· •• t. ··-~-.· .• ·. 

' 

~-· .. . -- . ... .. • •• ...· •• ...... 0 

-·"· . 
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REBACK & SLAYTON 
Attomeys and Counsellors at Law 

Forbes R. Reback 
Mushall M. Slayton 

.\. Ward Sims 
OtCoumcl 

VIA FACSIMILE AND MAIL 
Wendall L. Winn, Jr., Esq. 
Richmond and Fishburne, LLP 
214 East High Street 
Charlottesville. VA 22902-5177 

June 29, 2000 

Re: Haisfield Purchase of98.78 Acres from Lape 

Dear Wendall: 

700 Eut High Saeet 
Post 0£6ce Box 20 
Chulottesvillc:, V.4,. 22902 
T dephcne (804) 979· 7900 
Facsimile (804) 293-5017 

~ PLAINTIFF't_J) f EXHIBIT Q''Y 
i r; . 
! NO.. v ·.;. t'+a 

The purchaser's examination of title to the above-referenced property has revealed 
restrictive covenants which materially and adversely affect the use of the property for residential 
purposes and/or render the title unmarketable ("Title Defect"). The Title Defect is in the nature 
of a building restriction which states: "The Grantors covenant for themselves, their successors 
and assigns, that for a period of thirty (30) years from the date of this deed, no building shall be 
built on the current Albemarle County Ta.x Map Parcell li-SA (a portion of the 98.81 residue 
parcel of Grantors as depicted on the Plat) which may be visible from the main residence 
(Oakmont) located on the property conveyed by this deed." I have attached a copy of the deed 
for your review. 

The purchaser was unaware of the Title Defect until today. 

At this time, the purchaser is unaware of whether or not the Title Defect can be remedied 
by legal action or otherwise within a reasonable time. If so, Seller is obligated, at its expense, to 
promptly take such action as is necessary to cure such Title DefecL If the Title Defect is not 
cured within sixty (60) days after the date of this notice, the purchaser will make an election to 
either: (1) terminate this contract, in which event the deposit shall be returned to the purchaser, 
and purchaser and seJJer shall have no further obligations hereunder; or (2) waive the Title Defect 
and proceed to settlement with no adjustment ~o the purchase price. 

cc: Audrey Lea Haisfield (w/encl.)(via facsimile and mail) 
Edward H. Bain, Jr., Esq. (w/encl.Xvia facsimile and mail) 
C. Lamar Garren, Esq. (w/encl.)(\ia facsimile and mail) 
Mr. Stephen T. Mclean (w/encl.Xvia facsimile and mail) 
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Forbes R. Reback 
Marshall M. Shyton 

.\.Ward Sims 
OICountcl 

REBACK & SLAYTON 
Attomeys and Counsellors at Law 

~ PLAINTIFF'S 
j ·-----E>CHIBIT----­
.i~·-A-0\ d: ,.J I NO. rl \S .. 

June 30,2000 

VIA FACSIMILE AND MAIL 
Wendall L. Winn, Jr., Esq. 
Richmond and Fishburne, LLP 
214 East High Street . 
Charlottesville, VA 22902-5177 

700 East High Succt 
Post Office Box 20 
Charlottesville, V.-\ 22902 
Tdephone (804) 979·7900 
Facsimile (804) 293-5017 

Re: Amendment to June 29, 2000 Letter (Haisfield Purchase of 98.78 
Acres from Lape) 

Dear Wenda)): 

The purchaser's examination of title to the ~hove-referenced property has revealed 
restrictive covenants which materially and adversely affect the use of the property for residential 
purposes and/or render the title unmarketable ("Title Defect"). The Title Defect is in the nature 
of a building restriction which states: "The Grantors covenant for themselves, their successors 
and assigns, that for a period of thirty (30) years from the date of this deed, no building shaiJ be 
built on the current Albemarle County Tax Map Parcellll-SA (a portion of the 98.81 residue 
parcel of Grantors as depicted on the Plat) which may be visible from_the main residence 
(Oakmont) located on the property conveyed by this deed." I have attache~ a copy of the deed 
for your review. 

The purchaser was unaware of the Title Defect until today. 

At this time, the purchaser is unaware of whether or not the Title Defect can be remedied 
by legal action or otherwise within a reasonable time. If so, Seller is obligated, at its expense, to 
promptly take such action as is necessary to cure such Title Defect If the Title Defect is not 
cured within sixty (60) days after the date of this notice, the purchaser will make an election to 
either: (I) terminate this contract, in which event the deposit shall be returned to the purchaser, 
and purchaser and seller shall have no further obligations hereunder; or (2) waive the Tide Defect 
and proceed to settlement with no adjustment to the purchase p~ice. 

Pending receipt of the Seller's advise as to whether or not the Seller is going to 
commence its efforts to cure the Title Defect, the settlement date described in Paragraph 8 of the 
contract is extended as necessary to enable Seller to cure the Title Defect, but not for more than 
sixty (60) days. 
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If the Title Defect is not resolved as required, please consider the contract terminated and 
return the deposit to Audrey Lea Haisfield. 

cc: ~drey Lea Haisfield (w/encl.)(via facsimile and mail) 

:Ew d H. Bain, Jr., Esq. (w/encl.)(via facsimile and mail) 
~ ...... amar Garren, Esq. (w/encl.)(via facsimile and mail) 

r. Stephen T. McLean (w/encl.)(via facsimile and mail) 

• 
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JOSEPH W:. JUCHMOJfD, oJR. 

~ :r.. 'WINN. Ja. 
KA.TTB:r!W' :B. MUlUlAYO 

THOKA.S O. NOI..\N 
CHRISTINE THOMSON 
oJOSZPll M. COCHltA..'t 
MAliK J. NELSON 
PATRICIA P. SHI:r!l.l)S 
KATH:r!lUN:r! T. MUTH 
.J:r!ll!"l"l':r!Y D. .AlMMS 

RICHMOND AND FISHBURNE, L.L.P. 

QUEEN CBAliLOTTE SOtJ'AlU!! 

214 :EAST HIOH STlU!:ET 

P. o. :eox es9 

CBAlU.OTTESVlLLE, VIROlNIA 22902•0339 

(804) 977•8:590 

l"AX C804l a9e•eee1 
www. richfish.com 

June 30, 2000 

VIA FACSLMILE: 293-5017 
AND FIRST-CLASS MAIL 

Marshal~ M. Slayton, 'Esq. 
Reback & Slayton 
Post Office Box 20 
Charlottesville, Virg~nia 22902 

, 

oJOS:r!PB W. RICJL"CONl) 
r 1ta1e•1eael 

oJtnnus a. 'l'lSBBVlL"'fE 
r &tal5·1ee&l 

~ PLAINTIFF'S 
f ,...D EXHIBIT ~ 
~r(j"' ~ i NO. §i ~·~ 

Re: Haisfield Purchase of 98.78 Acres from Lape 

Dear Marshall: 

I am writing to respond to your letter of June 29, 2000. 

The restrictive covenants contain~d in the Deed from Mr. and 
Mrs. Lape to Mr. and Mrs. Moses (Deed Book 1401, page 449) do not 
materially and adversely affect the use of the property for 
residential purposes or render the title unmarketable. There is an 
existing residence on the Lape prope~ty, which means that the Lape 
property is available ~ediate1y for occupation by the Haisfields 
for residential purposes·. · Furthermore, as a practical matter, 
there is an existing buffer of trees along the property line 
between the Lape tract and the Moses tract which would per.mit the 
Haisfields to construct a building on the Lape property which would 
not be visible from the main residence on the Moses tract. In 
addition, the topography of the land between the Moses tract and 
the Lape tract is hilly and rolling, which would obscure the view 
from the Moses tract looking to the north and west to the Lape 
tract. 

The restrictive covenant referred to in your letter is not a 
title defect. Title to the property is marketable and insurable 
and meets the requirements of the Contract of Purchase. 
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,. RICHMOND AND FISHBU:RNE, L.L.P. 

The Contract gave your clients a study period of 21 business 
days, which was ample opportunity for them to have reviewed the 
restrictive covenants and file an objection. The study period 
expired long ago without any mention of a concern about the 
restrictive covenants. 

Mr. and Mrs. Lape have vacated the property and are in a 
position to close today. We hereby tender a copy of the Deed, 
Mechanic's Lien Affidavit and Closing Statement which have been 
signed by Mr. and Mrs. Lape, and we call on your clients to close 
no later than 5:00 p.m. on Friday, July 7. If they do not close by 
that date, we will consider them to be in breach of contract, and 
they will forfeit the $50,000 earnest money deposit. In this 
event, the Lapes intend to put the property back on the market in 
an effort to find another purchaser. We ask that your clients 
honor their obligation under the Cqptract and authorize you to 
proceed to closing today.· I look f.orwarc1 to hearing from you. 

WLW/lg 
Enclosures 
cc: Mr. & Mrs. Kenneth Lape 

Carol Clarke (via fax) 
Stephen T. McLean (via fax) 

1ape1~Jalaytoa.~ 

Sincerely, 

Wendall L. Winn, Jr. 
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JOSEPH W. RICHMONI), .JR. 
of%lf'CALL :r.. wnnr . .JR. 

MATTHZW B. MURRAYO 
THOMAS O. NOLAN 
CHRISTINE THOMSON 
JOSEPH K.COCHRAN 
MARK .J NELSON 
PATRICIA ~ SHIEL'CS 
XATHERINE T. Ml:TH 
.JE:rt'REY R. ADAMS 

D ALSO loDMITTliD nr DC 

RICHMOND AND FISHBURNE, LLP. 
ATTORNZYS AT I./loW 

Qt.."EE.~ CHARl.OTTZ SQUARZ: 

214 :EAST HIGH STJU!:.ET 

P. o. ~ox o~9 
CHARLOTTZSVI:U.Z:, VIRGINIA 22902 ·0~~9 

C804l 977·8~90 

FAX C804l 298·9881 

wv.-w.richfish.com 

June 23, 2000 

.JOSEPH W. RlCHMON'C 
flOUS•I08e\ 

Jt:NIUS R. I'ISHBt:R."''Z: 
IISII:S •10011 

BY FACSIMILE 
.2~.3- 5017 

Forbes R. Reback, Esquire 
Reback & Slayton 
P. 0. Box 20 
Charlottesville, Virginia 22902 

Re: Lape/Haisfield 

Dear Forbes: 

;: PLAINTIFF'S 

J.~ EXHIBIT . 
., • .,."'1.0\ ,_ 

I NO. Yl ~ 

Following up on our conversation yesterday, I enclose a 
proposed deed and closing statement for the above-referenced . 
matter. Please keep me informed as to the status of closing. My 
clients are understandably very concerned about the transaction 
given the information you have provided. 

We will be prepared to close on the 3oth as required by the 
contract. 

JMC/jlh 
00-lape.haisfield.reback.ltr 

cc: Mr. and Mrs. Kenneth R. Lape 
Mrs. Carol Clarke, Montague Miller & Co. (by fax) 
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m: 1706P80' ~~ 001154 

Prtptll'td by: PcOfN & Hodoa 

nus DEED is Glide u o£Mar :w. am. by IDd betMiea kENNETH It !..APE ..s 
BARBARA G. LAPE. llulbud and Mre, u Orla&cn; ...S XENNEnlll LAPS. ntm11!B Of 

11fE KENNE1H R. LAPE UVING TRUSf, wbo1e lddrw ia2992 Pllakltolcl, Ncxtb o.nt.. VA 

22959, IDdBARBARAGSANDLAP!, TRUSTEE OF niB BARBAnA GSAHD LAPS LMNO 

TRUST, wboso lddraa is 2992 Pllllk Reid, North Gardea, VA 22959, rt,._, UIIISir die 
. 

poyilionl of' their rapecdve tru1t qreemeau. dated 11111U)' 23, 1997 (lbe-rNil ~ 11 

Onmecs. 

WITNESSETH: 

•. 

THAT for a.ad in c:oiHi-:kndoa oCtbo prmiJel. JCaach ll L..,o IDd Battra ci Llp&t 

Juubud IDd wile, do hereby pit IDd cocvey, 1MtJs Special Wmaaty, ualO JCI"'eda ll_ Llpct. 

Tf\llteo of tbe ICeaaeth ll Llpo Uvfaa TI'Uit. uader cbe prow.loal otche lruat..,. riiaa -.s 

1mully 23, 1997,11lamdMck.d 6fty perc:eat (S05i) l1icrat. a uato Blrbara Onad Lapcr. Tllllhl 

cilbe Blrba Gand Llpe llYiq Trust. UDder the p'OViaioal ol'lbe trullll*eaaut dad s.u.y 

23, 1997, tbe RI'Y'inins UlldMdod My pneat ~:50%)~ .. taallla Qlelmw.. ·-to dill 

foUowiaa delaibod propeny loc:laed ia tbo Coumy oCMcmarle. Vqiaia (lbo .,..opertf): 

PABQSLONE: 

AD tblt ~ tracl or plrCil or IIDd IDd -. ~ ••rw• .s 
jqwowacaa"thlnuaco pertliailt or Wc,;i ID ,.._.. Coualy, vqiall. 

. ~ loalecl acq~,HardWII'IItiwr, Ia _. ~coaa•. !hi' t.W Df*icl c • I I 1 . 
. · "2.SI.711C1'11, iDCn ot ... IIIII IliON padaalldJ ....,_. 11 P1roe1 A oa p . . . ,~ .. ~ uvey.,..... tbr ICeDalda R. IIIII ...... o. Llt'e by I-t t 

. . . Surviyon, lac. dl&ed Apdl12. 1913, I'ICCirded Ia tbl Clak'l oesc. rliM Cflait 
~ ot ~ touu&y, Vlqlala Ia Deed Boat 761, J.:.p 204; \olllblrwlda I 

. . ii»-ei"CtuiMI ~-Way IJr 1 ad20 MID wldlb; ftlllllilw haa 8CIIe laa712 
todlelballidpopllly,R:Ii ... d•e•••'l---llr~.., Jl, 
aa. ....... ··-·· }toOGIIIInlcl...,art ....... ' ....... 
wide rued bed, IIIII riabt-of.WIY beialmore pll1lculllty ...._.Ia a delll hal 
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... 

k 1706P80' 45 ; -~ .t •. ., 

Clrol)'a B. RaacSolpb llld Otben to Sblrley Vaace W!Ddnl.lr. dated March 16, 1917 
..s recorded ia llit Clllk'l omce Ia Deed Boot 617,.,... 577; bcics Ia 11 ..,.u 
tbe...., prape.ty CGIIY8)'ed to ICaaelb 1l Llpe ad s.bn G. Lape, h,_, a 
will. by Deed ottitey Vne WldDI. Jr. IIIII Bdilh B. Wlldaa, lis wilt, dllecl April 
14, 1913111d recorded ia aid CJcrk'a OftiCo ia Deed Book 761, P9' 199. ·• 

PABQ!LJWO; 

AD 1hat C411t1ia tn1C1 cr .,..-c* of' lind with aD iulpovaDeaC~ thnoa ut all 
~AM~~ tbnumto IMkiiiPI.Iibntecl ~ lbe ~ville ~Diltrict or 
Albemule.~. Vq!all. ~ 147.326 --.mace or a..aa Jbon ...S 
man~ deiCIW oo pill ot A. R. Stved IDd Alaodat•-. s.ap..s acl 
~dilled May. 1951. wlicb plat Ia recardecl iD thDa.k'l CMBce otdll Circuit 
Court ot Ahnwtl Couaty ia Deed Book 354, peo 413, U!SS AND EXa!PT 

. HOWEVER. 48.725Kn~, more or leu. coa..,el to f"'nik_oa Moeet. m by O.S 
ofiCalaclb ll Lape aad IJGdln G. Llpe. dlaed May 3, 1994 aad reconW iD lllcl 
Cedr.'a OfBce iD Deed Book 1401, p111 449; beias Ill ottbe Rlidue. 1ft« aid o6-
coawyaac:e. or tbo property c:oavered to IC.calcdt ll Lape IIIII Blrtllra o. 1.1pe. 
huabucl aad wife, .by Deed otCirolyD B.llaadolpb IIIII Lamed D. ludo~ her 
laa..,.,.,, dated Auplt 22. 1979,111d recorded in lllicl Clerk's OfBce Ia Deed Book 
611,.,..662. 

No party daJiDa with either of the TIUI&eel in relaioa to tbo Ploperty ad dMir ,.c:cive 

. iatereu ill IUCh Property in llf'l maaaer whauoeYcr IbiD be Clblipd (a) to aeeto tbo lfplkldaa ot 
·.-

III'J purcbllo money, rat or mcacy bouowed or adllerwiDe cxtvaDc:ec! oa tbo Propecty,_ (b) 10 • dill 
.. 't • •• -

•• ... ~0 

. . 
... ..,. ' "i 

a:podiaq ot~~t~a:t otdao T.--or(d) be privillpd to iDquire bdo lay of'tbe tcn111 ot~ Trull 

Aareemraa cr-.llid lnllll. Ewry deal. mortPie.Jeuo or c;lblr iDI&n.lmla ...-s.IJJ lidllf 
~... • • 0 • • • • 

·~ . 
of the Tru. ia relmioa to tho Property ancl their fCII*dve iaCerera in IUCh PlOpXty .W h 

caaduiM .mdcace ia trnor ot MflY penoa deiniaa IIJ'I rfabt, tide at lalenlc tberuldar: (a) IMt 

at tbe time otthe cleiMry tbereoftbo reepecdw liuit ... 1111 Coree IDd d'ec:t,;(b) dill IUCh 
•• ,. tJI 0 \.':. • : • J • 

nlpldi~ IIUIC .:o;._.llld if blndi:aa upoa aD baDe6dariea ..._...,(G) tbat die Tnllleewa 
~ 

duly 1161.~ IIIII ~-~~~to execute IIIII delwr MrJ IUCb illlnlma.IDII (cl) Ita coa~ 

._. :·•. . .. ~ . ~ ... 
2 
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r-:j ·.• 

··;, :,., ... 
: :.:-

k 1706PCO llt6 

. . 
.. t .~ 

I 

. . . 

. .. ·:~ . ~· .. ., 
baa been made to a IUCCCtiOI' or aucceaiOf"' in tnlll, that such IUCCaiOf or a~CCa~Ct~ have beeD 

This Deed is JDWimCd by IDd is to be rad Ud COl1IUUed with l1l&n:ace to Soctioo 55-17. ~ 

of the Code ofVII]Iinia. 1950, u amenclecl, Uld In force. 
.,. . 

. ThJ~~DCCberebymldoil dlject to rtrJ.a.u.euea-.. ~ ~·.d ... . .. 
''i:::: :.".'.~ 

contfitionl ~~duly recorded deecb, piau IDd other~ CODititutial COGICIUctive 
... ~ .-.·· .... ' .... ,. . 

nodcD in lhe cJ.m ~lido to tbo abuve dacliJe4 prCipCity wlicb haw not apirocS by I tilde &milldon 
.... · .. · .... 

eoatliDcd tbei'ein or have DOC otberwiJe become ifte&c:tive. 

Tbia deed is exallpt &an reaxdatioa tax punuant to Scctioas 5B.t-ltlA.12.11111-111C. or 

the Code of'Vqiaia of 1950, u ameac!ed. 

WJTNESSihefoiJowina~ud.~~: · .. ·<) .. ~:.. ..:: 
. . .. : . . :):..;.; : ': :." '· . . ··:.· .. . 

. .•. ~) 

-.: .. 

~A~(M).) 
BAIBARA a:·LAPE . . 

Sf.ATEOF yi,ii= . , . 
. ,.,., . . 

ClT'lteet1N'rY OF Ld'Z4sAJ/wvJ..t. . 10:-,m: .. 
. Tbe foreaabla iD1ttumeat wu ICbowledpcl be&n me tbil ,;:~o-r~ of ~,/." 
1998 by Keaaetb ll Lape. . · •. 

. ~ . 
=··~··~~ ;, 

3 ' . 
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VIRGINIA: 
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'· :~~-.:~. . ..-... ·) ·, I ·,. .. · ~~ ., .: 
1 ~·· 8J.;. 
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. : 

-~ "' 

' II 

·:; . ' 
·'·' . 

.. · .. ·, 

IN mE tU:RK'S o•'fiCE OF THE aacurr COCJilT OF AUIMAIIE• 

nus DEED WAS PU.UNTED. AND Wl11l cani1CATE ANNEXED, IS ADMITI'ID 

10 IECOID ON · ?72"'1-;f./ . It H.., ATIJ :Jlo•CLOCX ~M. 
SfATE TAX 
LOCAL TAX 
ftANSnll fEE 
I.T.T.r. 
\'SLr 
CIDK"Sn£ 
PIA'f'C ........ . 

I • ' SECr .S.:Aii: 1.. 

BrAnt TAX 
LOCAl. TAX 
LO(.'ALT~ 

TOTAL 

s. (llfJ 
s (ll3) 

s z 11 a ar2• 
$ ·~ .•. ·.JM (116) 
$_....-.••• -flU) 

:~4lf""oon 

s (131) 
s (Ja) 
s (1!3) 

s / '· 40_ ~ .. ... 
• i "J t.,r1, 

. .. 

. ' ··. 

4 
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Fnc\Jc:11lt Rch:u:k 
M:ush:all M. Sl~yrnn 

A. WacdSims 
()(1:,1111'...:1 

VIA OVERNIGHT MAIL 

Mr. & Mrs. Richard Haisfield 
826 Ballard Canyon Road 
Solvang, CA 93463 

Dear Richard and Audrey: 

REBACK & S14A YTON 
Atto.:neys and Cnunscllurli ;at Law 

June 28, 2000 

~ · PLAINTIFF'S · · 
f EXHIBIT 
.r<;-'1-'\ .. o\ 

I NO. IO 

700 !:!~At High StrHr 
Pmt 01&.-e Box 20 _ 
Clw.rlnttcSvilk, \"A 229:0:! 
TdcphOC\C (804-) 97'1 790() 
r.:a~simile (l\04) 293-5017 

Please have Audrey as Managing Member sign the enclosed documents in BLACK INK, and 
have her signature notad.zed also in B.LACK INK1 to-wit: [ 

1. Counterpart of the Lape deed and option; 

2. Original Tye River Ltd. Partnership Option to Purchase, prepared by us this afternoon; ~d 

3. Revised hangar lease (initial changes). 

I also enclose a le~r from the tape's attorneys regarding the 1arm equipment sale. lfit mcc~s 
your exptclaLions, have Audrey again Wi Managing Member of Laurel Ridge LLC sign the attached 
equipment list and include the funds in your wire. 

We will contact Lape's insurer about binding coverage:. --- -··-----··········-·······. . ..... ···-···· .. --- ....... '·· - . 

~: even !f..Stc e's negotiations are succ:essfull doubt everyone will be ready to cl~~~-~~f;~-ne~~ 
thursday. · , 

'-----·--..... E.l~Me stay in touch with my partner~ Marshall Slayton, or my assistan~ Br 

FRR/cph 
li~closurcs 

.. 
·: '( . ~ . .: ',• .. . . . . . . . '. . ... . ' ... 

. ·~·:·~~~.~~~~\;~: ::~t·~·~.~·< ._·: _.:I··~~i{~ .. ,_:r~ .. ~: ... ~. · .. :::4:· -: 

Good Luck, ~ ~ . n_t._ · 
~Gi·~cr· -· 
forbes R Reback : 

. - '• . 
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ii ~ · • VIRGJ•'"t. ASSOCIA llON CF REALTORS 
' CONTRACT FO~ PURCHASE OF UNIMPROVED PtcOPERlY 

_, . --
(Qio~a~a..&r ....... .n....,.,..,r..~op~r ...... ...-;lt•-...c.-----.... ~ 
nD CONtRAC'rOFPUllatAS! -sea ot br&t :ao 3!!!1!1 , batlllcal 

!n "mr !4"S!ed ?ai'ID'nMa CNab•" s: :t's'Ren ft' •• (lbi'So~Jct',1tbllbara.-ormaaa>. 
&ad. 'PdnY ,.., N"'el• A' T.aprtt !Lin w (IID~,wkdlatcmaormom). 
wboa llddlarcs mllllnnabclow, pmlda 1111 LisdqBml=fordii.Ploplftr, a~ below llv.g1ep Ztplgyr Ips1 
lllltbtSdllqlmll:arla . • ... "'tan• tM aeett:gn . 
L BEAL PROPDTY: l'!al::llacrapara baflllll Sallcrq=ata scillbiiiDd, IIIII all lmplau I om lllalcaG lor:::lliid Ia. lbo COIIIIIJ' 
or Or fit a•=rrb · • Vlqlllil, IIIII dcKiibcd 11 (lllpl clrC!Ipfml): -----------­
'' '' !'!"'1mB" •• !Pmel x n N!teer'e s:mmw:. • l" ..,. e!rtzn en •u••.e n'•a dt'rl 

.. VJ11tg """ "" h1p 'Prslen 
~~~~~-~lallwi\M: I! :If ~ 
IDpdmwitll dllitlml olpclllllllli pmpGiidclili&liii paijiiiiii i (i!11111iipaij"): 
2. PDSOHALPROHRTY JMa.UDIDt tbllblllwlq 11=11 ol pa11111111 J1111P1'17 ua hdade41A dda Sill: 
Iii No• a s. AdlkDdmL . . · 
3. PUaCHASI PIICJ; 'Till Plllca. Pd= (11111 "Paldlla Pllal") olllll 1'laplllp II •:aoa 999 99 
li nD pdal .111111 be da c:a:calc:l piA a '1'1111 plb llllllbe llflallldu=-fllm-a:Pialdllla pdal GISyQ pat(lq.lt.) (11:11). 'nlle~~Ztaca 111 be 
cll::lalllillll llr 1 _.,., 111 lla lllllla bf a~ ...,.,...11111 plid lilrbf • Al lila 
llpliaa. Pazdlllllr 11121 'II'IWo Aid samr. 'Till Pa:a:lllll:rllllll P'fiD dllldtc:ra& SDIIICIIIIIIIl IIIII P=bao Plica ill call or 11r Qlbla's or 
ceaillal c!IDclr.lllllject Ill IIIII pzaallais llialdalllll &zdla'SIIbjccliD 111111 or111G111 Gltlllllbllowialllalll:lap, (dlilct II 'JIIP!Iezh'c): a S m (I) TB1BD PARTY 1'1BS'l'TBUS'l": M Sill linda Ia paiiiDIII&J, dllsalo ilsabja:t Ill P=cllaar a a11111ai111 

ar a illlllllllc a .~a arodlar(claaibo) ( ) 
lollliiCCIIRil bf a 4al deal otuaa bOll dlo 1'rapiUJ Ia dlo p;ftll:lpd 1111111111t GIS llallial bra'esla Ill~ III.IIIOC aiZICdiq • % patJCI',.GI' CJ AIIUdjlllllblo 1111 widua illidd 1:1111 
DIIC =-Hac_" patJ'Cifllld&llllli=-1111 clallq lbo ~~~aaoldlllocaact __.. _" 
pat~ ar a llllll Jllll'llllalllllt ali':ll:laat ;& tlllldall ol .ar-:ar, llllllldml CMI'IICIIII ot.~1~-
,aa, adllllqalliaa DIIC 111G1111IIIIIa111111 Gl 1 loladlalalllllpoila, Gll:ladlllc a-~ fcc or 

1 aa llallllpllaaC. aa& a:occ11111 s . Ofdlls CGIIIaCt pawtda tll:dlllllllllllpllaa at a 111111: 
(I) 1111 Plllfcs adalawllltp dllt IIIII ba1a1a • .!lila 1111M II 11+1 • • "" IIIII dill lbl pdau:lpd _. Ill be 
-.d ~ Ill ~ OiiUtillldlq pda:ip.l bllm:a oa 1111 c~~~~·ot SIUiciDear. lllll (II) Plal:blslt sllll1111111111 all 
ollilpdaalaCSak'lllllr:tsa:llloaa.) . . 1 

1 

aS !!1& t')TBDID PARTY SICOHD Tl11IST: M • 8lftla Ia pappll S, dda lllo Ia IIID.IIIII~ 111 Pllldui:r 
obaillllll a tam ICCIIIcd 111 a -=d deal Gt ll'llll II= cia liD Pzap:ztJ Ia 1111 pdadpl - at 
S ,llalzlq l':all:laC u a.- • a::calllll ~ PI"J'CII'o Jqllid u ~ 

lllll~ •-dlaaa 11*1 ol r.:. dllalllll& plillll, Clldlldlq • lolll ~ toa. 
a '--!!111':&&--· (c) DLtZ'IUilWfCIIfC; Sellar apes diiC S at IIIII Pa:llllo Pdm 111111 Ill awidciiCilll bf a 

r 

lllllllllllllabf P=llaa'balllll pdadpll-ors ~~c:~~~q~a:aa~c aclbl~~~a at ___ % 
pat~ftiPIId•llllowl: • 
11a 111110 sllll1 11a ICCIIIcd 11r a dd:aat pllldllae _, 0 liar. 0 sallll or (lpcdfy pdalicJ) 
--~~--~- dr:cd otuaa Ucaoa lbl PlapatJ. na c111111 ollraltllld 11011t llllll ~ 
11111111 Cllllar dlb:rp, IIIII; (I) dlo 111111 lllllllla dlllllllll plllblo lll1'11111lllll Plapcrt)'. or 1111 lalacs& tbadlr, Ia 
lllalfend, sal4 ar ~ a:q~& 11 pmridcd Ia a to& &alclll ap:cmca~;J!.I) Pllldlucr Jllllllllw lbl dP& 
111 pll:piJ' IIIII JICtl u 1111' dllllllld baa diDIID limo Ia wllllo ar Ia I* [J wl&la a p=allllll u piiiiiiiJ ol 
--::--::--- % otdlll-= pnpaid ar a wii!IIIIIC pi'CIIIillm orpaalrr..(lll) a IIIII PJ111C11Z c:llalp DOl 
CIIICIIIIdiq 4w pcll:lll& Gldlo IJI7III=l,.., lla ....s bf Sdkr for l1lf ~ ---C7) calcadar 
diJt lac; <") lbl DIICa m1 deal otaaa sbal1 Ollll::nrillllla ill llmll SIII6:IDq 111 ~ IIIII (Y) Cllb:t == 
It IIIII CGIIIIXZ plll'lldcs lllr S1!LL1!11. FIHANCNG, IIIIa (I) sadlliDm::iDI llllll be Cllllllap& apaa _..IIIII 
qllllll¥d 111 Sdlcr ol J C1111a1t l:llllllt liP= GA ac:la 1'lm:llllcr IIIII I cam:lll paDIIIII1 .llallll:ial SCilaiiCIII 
Gf Cld!P=IIaer, wbicb t!o=alaiiiiiiSI be1 p111Yided ID Sdlcrwilbla 1laliiiCII daJS l"ollawJas 
IID:IIIIa oldlll Cdac&"' 111 pu1la, Sdlcr slllll wlllliA- blalllcslda71 3fta' IIICdpt otP.IBIIIIG' J 
111111:111 dala she Plll'cllltora wdaca !olD mmmi,.. or dill ~ lllllll'lllllllalla lllll P=llalcl's clapolit 

• lllllllla lduldad: (II) P=lllc llllll pmpaiJ --.1 dlllfPIII:ablll deal ot 111111, It~ ~ ;& 
saalalacal; IIIII (Ill) .PIIdlacr 11121 DIICIIIip dda CoiiiKI, Ia wi:IDlil arIa piD, wtlbDal dill plfarwdala a111:111111t 
Gl SaDer. wbida Sdlcr 111111 be allier 1111 alll1pllaa 111 poe. Air/ ctal ot IIIIa Sll:ll1ial SI!W!II. EINANCNO: 
(Q llllll Cllllllla. piDrilloa1 Qlllllldlllllas IIIIIID:IllllllorSikld.s atuaa. ~ 1111 IIICIIIIIIly ol obaiallll diD 
pdar=-=tor jalmroltllllllillaiDidar,1CD a:lalialald forGICIIICIIII ad dpl ot1...,... :llldlorlllliS Ill bel 
cledlc:m:d tbt pablil: • lllllll IIIII 8M1 IIICIIIIaacd IIIII& wilbaal ClllllilaDal 1111. ll ao COil 111 P1111::111a1r. 
paaridcd ...Sna.la dlclr qpq:DIIIIIIIaldllll %at liD IDaliiiiS :=a 
azlsbadiJ "' ... -"' lbld.s Gflmll, (II) sllll1 pmlllo llacl'lll:basu lllllllllw 1111 d&br.lll1lf dml after 
.alcal. Ill 11:111 aiiiiiT& ~ =. all, pia, a= ~ llld do all Gtbilr 11111181 
Pllrc:blscrbalfcoiaa IIIIGIIIaiJ' 1a11111 dcftlopllllal ae111o Pnlpln)', 0 witbarO willllul allllplimlca ma1ra 1111 
pn:par~~~a~~ oaaG'IIIIt otdlo dabtiiCCIIRil 111 lbo dc:l'lllrcd paiCIIl1a lllllliiJ' cllllll ottnlll. as ,,, (d)ommmwrCIIfcTDMS; __________________ _ 

Iii S uqq gq DIPOSll': S. PIIIPI!Ial"oar(4) 
lil S ' "' Q99 qq BAL\MCZ OY TBI: 1'1JBCJL\SB 1'JUC!: To lla plfd 117 Pu=-r ~ IICIIIcalllla (app 1 

Gfaloaa~ • 
Iii S agq 999 qq TOT.U.l'llliCIL\SI:PBICZ Plaahlldal VJI. 
vAilJOBl4650 azv. 2IJt PartJo/4 Ptlldluar- _ScUor ..!S{a 
-----....:=.."":..a.: ...... ~-----'"==.:-~~~~~==.m. -
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. ·' STANDARD PROVISIONS ·. 

B. tm.l; AC :lllllllalat Seller sbll1 fJ!IIM:!Ibl Palpalr ID Pazcb1rct 1IJ 1 peed Wlllllll)' deed caaabliq !Dpilll CO'ICIIIIIIS at 
dllc, jM of all 4 I ; I lalllll:il:l, 1111 llclll (lbr 1'1111:1 or acllanriiD). In& lllbjac:t ID a:lllallkliva Clllftlllllll 1111 adlll)' 
- of -aa wbi:la do • -=i11Jr 1111 ~ d'c lilt Parclasa'S lllllllldal• of lila PalpaftJ or a11111cr 1111 IIIIa 
.._,.ra It dill~ daa aatlllllltl pa11111: 111111, 1111o ID lila~ IIIDil 1a1:1a11a 1-=tl:d c:~a~~~~~~~& pmdlq lldlqallll 
-=:lllllalal. Ia lila Mill 111111114 is salljac:t ID I tlaaa:iaS c:Gillllpa;i lllllcrpi!IAbil(l) «ll!l).lblaca:IIID I piiiii.IG lmli' 
111111t Ill zccpl8la ro ac11 a:ll ~ 111111 a:rmlpsrlctp 111'11111 a dlfltfdctofa cllaa:rdlat cabo IIIIZICdbiiiJ llp&IIJI!n or 
ot111nr1so willllll a -ara 11a1, ~ a Ill apaa, s11a11 p:lllllpiiJ cdD -'lciallalllllm!IIZJ ID cara-=!a 4*L fllbo 
dclcc& II lilt Cllalll wiiiiiA m:, c1aJs ~~tar s.u.r =eha 111111m at 1111 dda:r.. Ill= cl1lllr (llllf 1111J1IIISIIilco dlis CGaa:ta 1111 
ap;imlla at axil., *'I pafad 1111 dill~ slall bo llbdcd 1D ~ Upza 1111 1111111111 of m:la 11111111, IIIII 011111= 
lllall bo llillldiiDd. 1111 a:idler p;acllaar _. sdkr sblll llaa 1111 clalaa JP~mllbl cllll:r 11J a:allll at IIIII .Cal=c&. Till plllla 
1p11 dllt IIIII IDIIICIIICil IIIIa Jlllldo4lll pappia7 sllllllle Clllllllfallt _, ID Cl1lllll Sdla' ID C11111111f IIIIo ddbGr. lalt 
lllllbr_IID.,daJ'S. 

'!. trona: 'WIII:IImlr llllD IIID 111 ana aDder 1111: ~a~~~~ of dlla CGaa:~c::, sacllllltko s~~~~~ bet clamaiiD ._ ~~=aliftll wllcll 
aa:!.arcd ilia amfap: lllriq dill p1p1r pos1:1F. llllll=al. ID all pallia ll=ro IllS depotilld a CaiiiiGd Mlil a I U.S. l'IIIC 
05:o. 1'llo -. wldc:IIIIIJia llllfl:il111111111 cll:cmalll a... b= ama. sllal1 bo lbo .. alibi pll&llllllc = aldCIMIIopL 

G. DDA'IILT: Tt clda::r Sellar ar P=lluilll' cfl6ullllllllcr lllis Colllllef. dill cla(altlq paq, Ia lllditlo11 10 all adler IUICdla 
milallla a._ arIa oqai&J, s11111 bo 1i1b1o lbr IIIII b&allaq; llll daazad Ia piiiiiDP!ll Cll PAGE TWO HEREOF a it Ibis 
Cdal:l bad b= pa:t'oallelillld llrmt dallllf;:s 1111 all apmsa 1-=l b)' lbo 111"4dm'dq Jllft7, die U1lilt& Bllll=allbo 
Sclllaa Blab:riaCiliiii:CdoA wkll dill ta&llll:dllllllll dill c:d:i=:a~~~~~& atdiis eo-=. ia:ladl&l&. wllbaa& llmllllfoa. ~ tees 
mt CDIII. il=t. Pqmat ot 1a CICII.IIiiVllla's t. albo n:sa1t ot 1113111Zdollllflldlla ID IIIII PlllpalJ wldcll OCCIIII subsl:qlu:lll 
ID I detmlt allier dill Comi:lcr. sllalliiiX lllllcwa 1111 d6lldq J111tr oflllldlitJ for IIIII llll ct'lbl Llsdq Blab:r ia lids 1111111Cda11 
IIIII lbrutt dlllllp:lllld all apiiiiiiS iD:11m14 b)' lilt 1D11 • e 'dq pillf,IIIIIIJalq Blalll:rllll da Sdllq Bmlllr Ia CDIIIIII:Iiu 
1riUl IIIII liiiiAI:IIA 

.. 
It MJSCJ.U..UIKOUS: 'Ibia <:aaazt qn11C1111 da alfm ap:llllll& ~ Sallcr lllii'llldluu 11111111)' IIIX bo IIIOIIUII:4 II!' 

clllqcd a=pc 1IJ lll'lillmllmznizal= ~ II)' 1111 p1111c PROVmED, HOWEVI!R, lila lila paMIIaas ot pmppll a = 
PAGE TWO HE!R!01' till.'/ lilt be llllldl1lat ar cllqed willlaut da Wlillaa caiiSCIIl otllla LlldDJ Blalll:tlilld lila Sclllq Blabr • 

.• 'Ibla CG!Iacllbldl bet ~.lmap=cd 111111 applied·~ 10 IIIIIIDw ot IIIII ~ at VIIBi* and dmll ba 
IIIDtlq apo:a .s s11a11 ii:ale 10 llllllial:ft& ofda ~aa, pGISilial "" ••..a. SIICCCilazr, llllmip otu. pa11a. 1b liD-= 
utt llllllwrillaa Gl' l)'p:ll'lilll:l raa ll=ia Cllllllkt willl, or a ~ willllllo l!!.illr:d =- ba:o( lbo lalllwdaw Of 
11J11W1i11= !alliS slllll aiiiiPil. UNLESS OtHERWISE PROVIDED HEII!IN, 1HB Rl!PR!SBNTAnoNS NID W AlUWm!!S 
MADBBY s:ELU!:a H1!1U11N AND ALL OTH!IlPR.OV!SIONS OP 'IBIS C:ONTltACT SHA1l. BE DI!DIBD MEaGI!D INtO 
1HB DI!ED DI!LlVERED ATSEl'ILI!MI!Nl" AND SHALL NOT SUllVM! SEl"Jt!MJ!Nl". 

COPYJUOHrc ~"' 11r lbo Vlqlilla Alloc:lldall ot REAL~ All dPtl ~ nu rma till.'/ &. 11111t ~~~~~y 11r lllllllbas 111 
pllillllldlqatlbo VbpdaA I I • atlUW.tcllS& n. mproctnnt•atdda lbml,illwiiiiDGI'illplll, Gl'lbo-otdii­
"VVralzda Aaac!adaa atlUW.toBSV, Ia c:'GIIIII:I:Ifa 1riUl utt 11111sr rena. iS~ wilboa& 1111: priGr wdaw COJISCII& atlbo 
Vlqiaia AlladldollotlUW.'I'CliA 
VAll JOIH &50 BZV •. ll'l9 P~~p 4 of 4 ---------------- -
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~ IV,,.. 4.-uu CDUirP'I':QWI oc.Ma ,,__,.., _____ ,.. 
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IIIAt "'*"""-411 ro-_..,-

; Ill CII\IISICN RIGHTS 10«1 fiUirSFiiiRm Win! 
l·&R~X. • 

I 

TJI. Ill • 4S 
ICIHC1'M II. ' UltiAU f. . UI'C 

a.a. 171• 1112 
a.a. .4 • 47l PUT' 

Pt.AT SHOWING 
SURVEY CF PARCEl. X 

A PORTION OF T1iE SARAH LOUISE SMITH PRCIPERTY 
BEING ACDED TO ' COMBINED WITH 

TliE KENHE1ll R. l BARBARA-G. LAPE PRoPERTY 
LCCATED OFF ST. RT. 712 l ON THE HARDWARE RIVER 

ASCUT 4~ MILES N.W. OF KEENE 
ALBEMARLE COUNTY , VIRGINIA 

SCALE : r • 300' ,GR DATE : 6-6-90 

UIUH"I.. AI1H 

liOGIII W. RAY ' usee, , we; 

'PARCEL X 
88.34 ACRES 

W&l1 • :1 a.a. 474. U7 
a.a. m • m I'I.AT 

CIWIUT'TDYLI.C o VA. 

""_,_....,. ___ _ ----·.-.....-------.,_.._--.,.., .,_,._,.,...,...,~·"'· ... ---.~.---~-,. ___ ,_ _ _,111 __ .,'" 
...,_,., 

NOm: 

· " nc RaDUC H&a • ,..... • :so,oao u. 
!II &IlEA wmt 1LGPC1 \DiliWI ZS~ 

2.,&RCS. lC •1111' TO IICCW: AN IIIMIU~ 
I.OT , BUT • TO 81t AIIGID TO & CGioiiiiiGI 
wmt T.lol.lll•., 

"f'llll1.GS«~TD AReA wm~~~ nc . • 100 YIAR 11\.CICD I'UIII AS 
SMGWM CIN TIC MOO INSUIWICC 
RA11:Y&n. . 
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, .... •Ill . 
• 

ADDENDUM NO. 1 

TYE RlVER LIMITED PARTNERSHIP, et al. 
TO HAISFIELD 

Seller will use best efforts td obtain partial releases of the Property from existing 
mortgages and liens. If Seller is unable to obtain such releases by August 15, 2000, Seller may 
extend closing to November 1, 2000. If Seller has not obtained such releases by October 15, 
2000, either party may thereafter tenninate this Contract and the Deposit shall be refunded to the 
Purchaser. 
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•• ,~-·-- ... \J,J..oJ ~~ ou4 ~ 11 ;, TOJIZ· "~- ~.:c ~o.Jtlj Jun-13·00 7:58AMj Page 2/a 
JUN- 8-00 TRU 11: 1~~ AY ~---l•!ldcUWf~ F.lULCONER INC. . 1410~8 : 

·.- p : • . ;t 

......... :LI.~~ ~~--p·.~•I•N•l~F·I:•,S~-~..,.- : : 

---REAL:ztiRS------------tl· NO ... f'-J ~ 
Scrtli1Lf Ct7UTtd "Virgi~ Sinu 1948 

: 

! , 
; 
;-• ~ : 
! 

I Bill of Sale Agreement 
i· 
j 

! . 
The followirlg items are contingent to the settlement and to be conveyed r11 n .,. 

;. 

time of settl~ment of the property known as Laurel Ridge Farm • For the pr;•. 

of Twentyth~·tho&Jsand,1Wohundreds~tydollars ($ 23;~l70.oo ). Payable in ca~h ··· 

Kenn;th 2nd B~l'b:.rJ tapa at. the time of closing.on 
ttn ,'~ as[ and_ when basis. 4 

t . 
l 

I Item 
1 • Fa+ Equipment as per attached list 

i 

2. t 
: 

3. ! 
' 4. 
,. 
l 
~ 

5. 
6. 
7. 

8.~------------------------
9.~------------------------
10.~~-------------------­; 

Price 
$23,270.00 

This agreJment is binding by the undersigned parties as of 
' ' 
~ 

__ ___.! ______ (SEAL) 

Seller f. 

f 

June f 6 f···r ' -

-----+-f ______ CSEALl --------------------(~I \I 

Seller I 
·r .... 

·. :· .. ,:: ~ IM'IIt fl111~. F ~t~A-aJ ~- ~L ....J ... ~ .. -..:,. .. - • ·-·' • - • • · 

~ DEPOSITION 
( EXHIBIT 
aMiyi1.J ...u.-~ 
"' .. /. I. . 

Purchaser 
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~ PLAINTIFF'S 
'I · · · -·EXHIBIT .. 
115' .l.'"f-o l 

I NO. l ~ .Qlt 
lLDC LtD. 
ARCHITECT • PLANNING 

FROM THE DESK OF 8 
Warren E. Andrews =::==:~ 

c::: >\F ~ -~ 

vt;_\-WM~ ~~e .. 
~~ 1s h V~Y 

. . 

'f>auc,H ~-pe ~ ~~~~ 
~~ utJl>~ t5% u rr~VR'£ 
~'f~~ l~·MM 
~\~61£ --5J.IE~ CO!f..JC..E:Rit.-JS 

~ l)S 1-:JOT" ~tJl1H ~\ 
1-/'htJ:P. ) . 

If '(ol) ~tJ1-P ~lv€. ME 1!'­
~lJ~H M~~eMWT fl'\OY\ 
~~~ cp t-~o~e (j~1'10 s•"D£) TO tfle, 
5'J:lf~ 6f-~ \V~ at= i1f.€, 

1'RO'f' ff:OM ~TIC -rP E.-1:>~£. 
Of o/&~01).$. 

~'-'L.L- 911·0\2~ (~ 

410 EAST WATER STREET. CHARLOTTESVILLE. VIRGINIA22902 (604) 295-9197 
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lssued8y: · • · 

Gr:ICAGO TITLE INSURANCE COMPANY SCHEDULE A 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELO, AUDREY LEA 

1. COMMITMENT DATE: June 16,2000 AT 8:30AM 

2. POUCY OR POUCIES TO BE ISSUED: 

Owner's Polley: ALTA OWNER'S POUCY (10-17-92) 

Proposed Insured: 

AUDREY LEA HAISFIELO OR LAUREL RIDGE, LLC 

Loan Polley: 
Proposed Insured: 

Commitment No: 2071.00527 

AMOUNT 

$1,100,000.00 

so.oo 

3. FEE SIMPLE Interest In the land described In this commitment Is owned, at the· 
Commitment date, by: 

KENNETH R. LAPE, TRUSTEE OF THE KENNETH LAPE UVING TRUST, AND BARBARA GSAND LAPE, TRUSTEE 
OF THE BARBARA GSAND LAPE UVING TRUST, Trustees, under the provisions of their respective trust 
agreements dated January 23, 1997 and TYE RIVER UMITED PARTNERSHIP, a Virginia limited partn$rshlp, AND 
WIWAM S. GORDON AND HELEN T. GORDON 

4. The land referred to In this commitment Is described as follows: 

• SEEAlTACHED-
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Jssuad By. 

CHICAGO TITLE INSURANCE COMPANY SCHEDULE A 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-()0527 

4. The land referred to in this Commitment is described as follows: 

PARCEL ONE: ALL that certain tract or parcel of land with all improvements thereon and all appurtenances 
thereunto belonging, situated in the Scottsville Magisterial District of Albemarle County, VIrginia, containing 147.326 
acres, more or less, as shown and more particularly described on plat of A A. Sweet and Associates, Engineers and 
Surveyors, dated May, 1958, which plat Is recorded in the Clerk's Office of the Circuit Court of Albemarle County, 
Virginia In Deed Book 354, Page 473; LESS AND EXCEPT HOWEVER, 48.725 acres, more or less, conveyed to 
Hamilton Moses, Ill by Deed of Kenneth A. Lape and Barbara G. Lape, dated May 3, 1994, recorded In said Clerk's 
Office in Deed Book 1401, Page 449. 

BEING a portion of the same property conveyed to Kenneth Lape, Trustee of the Kenneth Lape Living Trust and 
Barbara Gsand Lape, Trustee of the Barbara Gsand Lape Living Trust, Trustees under the provisions of their 
respective trust agreements dated January 23, 1997, by deed of Kenneth R. Lape and Barbara G. Lape, dated May 
20, 1998, recorded in the Clerk's Office of the Circuit Court of Albemarle County, Virginia in Deed Book 1706, Page 
144. 

PARCEL TWO: ALL that certain tract or parcel of land lying east of State Route 712 and on the north side of the 
Hardware River In the Scottsville Magisterial District of Albemarle County, Virginia, near Alberene, more particularly 
described as Parcel X containing 85.34 acres, more or less, on plat of survey made by Roger W. Ray & Assoc., Inc., 
dated June 6, 1990, recorded in the aerk's Office ofthe Circuit Court of Albemarle County, Virginia in Deed Book , 
Page , being that portion of Albemarle County T.M. 111-41 which lies north of the Hardware River as shown .on plat 
of survey made by RogerW. Ray & Assoc., Inc., dated February 12, 1993, recorded in the Clerk's Office ofthe Circuit 
Court of Albemarle County, ~rginia In Deed Book 1300, Page 270. · 

BEING a portion of ·auiet Entry Farm• which was conveyed to Tye River Umited Partnership and William s:Gordon 
and Helen T. Gordon, by deed of Sheri L Smith, Trustee of the Sara Louise Mayfield Smith Trust uja dated January 
27, 1989, eated April 9, 1993, recorded In the Clerk's Office of the Circuit Court of Albemarle County, Virginia In Deed 
Book 1300, Page 267. 
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IsSued By. 

CHICAGO TITLE INSURANCE COMPANY 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELD, AUDREY LEA Commitment No: 

The following requirements must be met: 
(a) Pay the agreed amounts for the Interest in the land and for the mortgage to be insured. 

(b) Pay us the premiums, fees and charges for the Polley. 

Schedule 81 

2071-Q0527 

(c) Documents satisfactory to us creating the Interest In the land and for the mortgage to be Insured must be 
signed, delivered and recorded. They are: 

Proper Deed of Bargain and Sale from KENNETH R. LAPE, TUSTEE OF THE KENNETH A. LAPE UVING 
TRUST, AND BARBARA GSAND, and LAPE, TRUSTEE OF THE BARBARA GSAND LAPE UVING TRUST, 
and TYE RIVER LIMITED PARTNERSHIP, and WILUAM S. GORDON AND HELEN T. GORDON, vesting 
FEE SIMPLE title to the above described property in AUDREY LEA HAISFIELD OR LAUREL RIDGE, LLC. 

(d) You must tell us In writing the name of anyone not referred to In this Commitment who will get an lntere~t 
In the land or who will make a Joan on the land. · 

WE MAY THEN MAKE ADDITIONAL REQUIREMENTS OR EXCEPTIONS. 

(e) TAX INFORMATION: 
There must be payments of all taxes, charges and assessments which are due and payable. 

(f) You must provide us with satisfactory evidence that there has been no labor performed or materials furnished 
for renovation, repair or construction of Improvements on the subject land for which a lien could be flied; or In 
the alternative, that all charges for such labor, services, or materials for which a lien could be flied If unpaid 
have been satisfied In full. 

CONTINUED ON NEXT PAGE 
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lssuedSy: · 

CHICAGO TITLE INSURANCE COMPANY Schedule 81 (cont'd) 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELO, AUDREY LEA Commitment No: 2071.00527 

(g) The Owner /Seller Affidavit enclosed must be executed prior to the recordation of the instruments creating 
the estate or Interest Insured and must be returned with the final application for the pollcy{les) and must 
show no exceptions. 

(h) You must pay and release of record the,followlng Items: 

'**SEE ATTACHED** 

(I) SPECIAL REQUIREMENTS: 

o 1. Certification by the approved attorney that the name of each prospective purchaser has been 
examined In the Judgment Lien records of the Clerk of the Circuit Court from the effective j:fate of this 
commitment to current and that no judgment liens were found. · 

R Plat of sUivey made by Roger W. Ray & Assoc., Inc., dated June 6, 1990 referred to In Schedule A 
must be recorded with documents. 
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lssusdSy: · 

CHICAGO TITLE INSURANCE COMPANY Schedule 81 - ltem(h) (cont'd} 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071.00527 

(h) You must pay and release of record the following Items: 

PARCEL TWO: 
Deed of Trust from Tye River Limited Partnership, a VIrginia limited partnership and William S. Gordon and 
Helen T. Gordon to Richard E. Reeves and Forbes R. Reback, Trustee(s) for Staunton Farm Credit, ACA 
dated AprilS, 1993 and recorded April13, 1993, in Deed Book 1300, page 274, securing the principal 
amount of$1,125,000.00. 

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and 
Helen T. Gordon to Richard E. Carter and Joh11 W. Zunka, Trustee(s) for Frank J. Quayle, dated February 
24, 1994, recorded March 1, 1.994, in Deed Book 1386, page 390; securing the principal amount of 
$75,000.00. 

Deed of Trust from Tye River Limited Partnership, a VIrginia limited partnership and William S. Gordon and 
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated June 10, 
1994, recorded July 12. 1994, in Deed Book 1417, page 472, securing the· principal amount of $35,000.00. 

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and 
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated September 
1, 1995, recorded September 6, 1995, in Deed Book 1490, page 400, securing the principal amount of 
$80,000.00. 

Deed of Trust from Tye River Limited Partnership, a Virginia limited partnership and William S. Gordon and 
Helen T. Gordon to Richard E. Carter and John W. Zunka, Trustee(s) for Frank J. Quayle, dated Septembe 
30, 1992, recorded September30, 1992, in Deed Book 321, page 102 (NELSON COUNTY), securing the 
principal amount of $150,000.00. 
SUPPLEMENTAL DEED OF TRUST recorded In Deed Book 1596, Page 408, adds Quiet Entry Farm as 
additional collaterial. 

Recorded release of land described in Schedule from lien of Judgement as follows: 
Dated: March 19, 1999, in Judgment Uen Docket Book 99, Page 183 
Amount: $126,785.95, plus interest and costs ($19,017.89 attorney fees) 
Favor of: Wachovla Bank, N.A. 
Against: William S. Gordon and Helen Tilghman Gordon 
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Issued By: 

CHICAGO TITLE INSURANCE COMPANY Schedule B, Part 2 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELO, AUDREY LEA Commitment No: 2071.00527 

Any Polley we issue will have the following exceptions unless th~y are taken care of to our satisfaction. 

General Exceptions: 

1. Rights or claims of parties in possession not shown by the public record. 

2. Encroachments, overlaps, boundary line disputes, and a·ny other matters which would be disclosed by an 
accurate survey and Inspection of the premises. 

3. Easements or claims of easements not shown by the public records. 

4. Any lien, for services, labor, or material heretofore or hereafter furnished, Imposed by law, and not shown 
by the public records. · 

5. Taxes or special assessments w~lch are not shown as existing liens by the public records. 

Special Exceptions: 

A 1. Taxes for the second half of the year 2000 and subsequent years. 

2. Encroachments, overlaps, boundary line disputes, and any other matters which would be disclosed by an 
accurate survey and inspection of the premises. 

Easements or claims of easements not shown by the public records. 

P 3. Any additional taxes for any past, present or future tax year which may become due under the land use 
ordinance of Albemarle County, but which are nat presently payable because of the existing classification 
and use of the land. 

PARCaONE: 

c 4. Easements granted to Appalachian Electric Power Company by instruments recorded In Deed Book 246, 
Page 28 and Deed Book 1447, Page 174. 

o 5. Easements granted to Virginia Telephone and Telegraph Company by instrument recorded in Deed Book 
403, Page 214. 

E 6. Rights of others In and to the use of the old road as the same now runs accross the western part of the 
insured premises. 

F 7. Nan-exclusive easement of right of way aver a new road across western part of insured premises as 
described by Instrument recorded in Deed Book 617, Page 577. 

G a. Restrictive covenants recorded in Deed Book 1401, Page 449, but omitting any restrictions based on race, 
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ISSued By. 

CHICAGO TITLE INSURANCE COMPANY Schedule B, Part 2 (ccnt'd) 

ALTA COMMITMENT FOR TITLE INSURANCE 

Your Reference: HAISFIELD, AUDREY LEA Commitment No: 2071-Q0527 

color, religion, sex. handicap, famili~ status or national origin unless and only to the extent that said 
covenant: 

A. is exempt under Chapter 42, Section 3607 of the United States Code, or 

B. relates to handicap but does not discriminate against handicapped persons. 

This policy Insures that a violation thereof will not cause a forfeiture or reversion of title. 

PARCEL TWO: 

K 9. 20' easements of right of way granted by instruments recorded In Deed Book 133, Page 244 and Deed 
Book 617, Page sn. 

L 10. Easements granted to Applachian Electric Power Compny by Instruments recorded in Deed Book 246, 
Page 75, Deed Book 246, Page n. Deed Book 261, Page 186, Deed Book 734, Pge 127 and Deed Book 
264, Page 440. 

M 11. Title to that portion of the Insured premises lying within the bounds of Hardware River and Beaver Branch. 

N 12. Title to that portion of the insured premises lying within the bounds of the old public roads crossing the 
Insured premsles. 

o 13. 100 year flood plain as shown on plat recorded In Deed Book 1300, Page 270. 
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CHICAGO TITLE INSURANCE COMPANY 
218 5TH S"T:REET, N.E., CHARLOTIESVILLE, VA 22902 

Date: JUNE 23, 2000 
COMMITMENT /REPORT lYPE: RESIDENTIAL COMM. 

Application Date: JUNE 23, 2000 

PHONE: (804)295-7196 
FAX: (804)979-7208 

Due Date: JUNE 30, 2000 Order Number 2071-00527 

Customer number: HAISFIELD, AUDREY LEA 
Polley or Policies to be Issued: 

OWNER'S POUCY: ALTA OWNER'S POU9Y (10-17-92) $1,100,000.00 
Proposed Insured: AUDREY LEA HAISFIELD OR LAUREL RIDGE, LLC 

LOANPOUCY: $0.00 
Proposed Insured: 

Owner: KENNETH R. LAPE, TOSTEE OF THE KENNETH R. LAPE LIVING TRUST, AND BARBARA 
GSAND, and LAPE, .TRUSTEE OF THE BARBARA GSAND LAPE LIVING TRUST 1 and TYE 
RIVER LIMITED PARTNERSHIP 1 and WILLIAM S. GORDON AND HELEN T. GORDON 

SUBDIVISION: 
SECTION: 

STREET ADDRESS 2992 PLANK ROAD BLOCK: 

LOT: CllY /STATE NORTH GARDEN 

PHASE/PART: 
COUNTY Albemarle 

Special Instructions: 
147.326 ACRES- PARCEL ONE 
85.34 ACRES -PARCEL TWO 

TAX J.D.: 111-SA& 111-41 

Additional 
Information: 

CUSTOMER INFORMATION: 

FORBES R. REBACK 
FORBES R. REBACK 
700 EAST HIGH STREET 
P.O.BOX20 
CHARLOTIESVILLE, Virginia 22902 

PHONE: 
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Sent By: RH Management; 805 688 3071 ; Oec-17·00 10:24PM; 

As: 
·McLEAN· 

FAULCONER INC. 
farm. estate and Residential Brokers 

Page 6/6 

web site: 
www.mcleanlaulcooer..eu~n 

iOl Fauk.nnc:r Drlvl" .. Suirt: 'i Cfw.flottesviU~. Vugmm 22903 
Phon~ (804) 295-1131 F:zx: (804) 293-1377 

~mall: ! 
bomes@mdea~W.ulc:ciner.c:um 

Dr. & Mrs. llawillon Mo~-es m 
Rt. 1, Box 549 
North Garden, VA 22959 

Dear Dr. and Mrs. Moses: 

October 25, 2000 

T very much appreciate Mrs. Moses taking the time to meet with me last Friday 
concerning the boundary line between your property and the Lape properly as well as discussing 
the possible usage of the old roadbed right or way on the Lape property for access to the Lape 
residence. While I do not think it will be certain that every purchaser wiU use that old roadbed. J 
do believe, should my purchasers go forward with the purchase of the Lapc property, they will 
reconstruct the entrance to the Lape property by using the old road that we walked as access to 
the residence. Should you have any questions or comments or if I can help clarifY anything else 
for you with regard to the boWtdary Une. or should you have any general concerns, don't hesitate 
to caU me at your convenience. It was a pleasure to have met you both and I loo~ forward to the 
pleasure uf seeing yuu both again in the ncar future. 

With best wishes, 

STM:acs 

Sincerely, 

Stephen T. McLean 
President 

NAT10NAL ASsoctATfON OFRF.AT:Tt1RR 
1\MitRIC'..AN a IAPTER.INTERNAT!ONAL REAL F.sTATa ~'EOFJ\ATION 

VIROJNIA CHAPTER, NAT10NAL FARM&. l-AND INSTITUTE 
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10/30/00 12:114 FAI 804 293 7377 •. --~.JIJ:t.E&~ FAULCONER INC. 
____.... . . ·-
Jul-06-00 Ol:3SP 

. . ' ._. 

K 116 0 I PG 0 '1ft 9 
. ~~ 

mrs ll£80, maf11 a• o~ thi• 3m day o.e May, ~!4, ~ Ul4 

between JaaDm'1'H R. UPll: lml BARBARA G. LUB, h\l~ ~ 'Wi.,s, 

G.l'ato:., pa2:~iaa of the :fii:-.lt: pert, and JQJtiL'rQH 1108BS1 r:a u4 

~'\. CUBSOH MOSBS, h~a •nd wife, Gz:ancaas, paniBJI ~ Ull!ii 

• .,r:cmcl pu:t, 'lfhoiJe ~·• J.• • ~.J. t 4,~ ~V? ~ IJ~,...,.A lw.rJ.6 "lJijrc; 
v :z: '1' R a a s B !i' Ha 

'Ibat for ancl 121 c:QM!duatic:= ol tha SUIII. ol :tmm ll'llRDR2D 

'1'WEH'1'Y 'l'JfOC1SUI) ANP B0/100 :DOLLARS C$t2o,ooo .oo), oa•h in band: 

paid. tha nc:aip1: of which i• ba%el:ly .11cmowte•d, cbo ••£r! 

Gnnto.n do -~ey GRilft, ~. SSU. and ~ vl~ GIIHBSW:o 

~ al\Cl aar.ISH co~s or 'l'Z'l'Ul WlCo t:be QI:Qteu, •• 

tenanu by the entincy With full right:a of at12:Yi"YO~Jibip u •t: 

C ~ IUOII law, ~. ~t .U t~n.mta izl c:otBOD, all tbat c:e:td.a Jot 02: 

pucol of la!UI vltb .all inpxoniDIIDta thereon and all aP»Uzt:enazv:ee 

tluu:ew11:o ~lOD!JiJ19," •itQAU4 !a. tb. Beottanrille Me.gi•t•~ial 

Diatdct ~ Albeamrla Cowtty, ViX9bla, cSfte·wtaiD!f"l'48;..-'JI~IIIan•, u 

o1IQWD and more particululy deac::r:i.bed OA plat of Rab.n L. :r.u., · 
c: • .t..s., datec:l ~J. G, u,2, which plat b rec:a:ded ln thtl Cl•*' • 

Of fica of t:ll4 CU:cu:lt cow:r: of Albeii&J:'la ceranty.. Vb:g.bia.. iD Deed 

Book 122D, page. 5'1 (~he •Plat•). hiDsr a ~f.04 of t.M ...,. 

~rty c:::onv.yed to tt. era~~toJ:a he~ein by deed of CU'olJD B. 

R.ancSolph and La=ecl D. Radolpla, hezo hubaDcl, utad -gu•~ 22 1 

1979, reoo=ecS in cu afore•aicl Cluk' • Oft:l.ca i~ lleecl BooJc na., 
.-s• 662. 

Thi• dHd f=tha:r: ~· that cbe 01'&~~~ ~a ~cat: 

the~Uelvea, r:heu •uc:ce••on and u•ign•, that. ~or a period of 
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10130/00 12:B4 FAI 804 293 7377 
·-··--- ·------

01:37P 

~ 

e~ I ItO 1 PG0"50 

"i.:~t--aill:'a f:r:caa ~be elAte o.l! tbb aced,-­
"'~It!• tax.cept U n.ecean:y fo'l' 80\U:d lud au:a.ageH:D.C pw:poae• • 

• ~ oc:cuzo oa t:be follOWing de•crlbec! pZ"C~p.l:t:y of anntoa z . 
'~ dd• deeci (a4iac~eDt ~ the ba~ aepict•« ()Q r.M nt:~~~r:::anc:..S PlacJ, 

then nm~iJ.'IS' 1Ji a liCZ'chweeterly clUeceioa alcmg tha M&lllll hearlD!i u 

tha pz-operty liDa Ul St• U' u• W] for 300 foat:1 tbeu in .a . 
•era~gbc liDe app%DZ!.at~ly aoa feec to VSH 712 to • point alanq 

VSH 712 which 1• 150 fe.ot f=ca the M=-t:ll.wnt.:n eo=u of ~ba 

'fbe Gr~• covenant fo: Ueaa.elvea, tb4h •uc:ce.•=• .nd 

.:J aa•igu, tbat. for a period of tliUty (30) r-u• ~ Ch8 date of 
1 

tbb <leer!, ,..~.df: ahall ba built Oil the C\ln'llnt ~rl• 

:·· 

CcJ\mq' 'l'a KaP l'.ucel 111-~ (a po:ttioa of the ,. , 81 n•l«u pucel 

of GJ:anton .. t!api.:tascl = tla• 1-!~t) ~-~ IJ:C:~~a t.,_ 
~~tJ locat.cl on the prop~~rcy conwyect by th.b 

tSeeG. • . 

'l'hi• coavey.aoo t• ude ex;~n••ly ~.c:t to t:M ea~~e~~M~Dt8, 

ccmditicma, ~•U!c:ticn~~, ed n1ervatt.oP -=~~•!blld in cSulY 

Z'I!IC:0~4 cleeda~ plat.a Aid ot~ !Uc~~· CCidltltuU.ng 

coa.I!!X'Uctive not:ice in the cbaiA ~ title to the p~y berwby 

c:onnye4, vhich have not ~ Ji:ly l.UI.ltal:ioa of t:l- coata1.M4 

thN"OiD or ba.,. Doe o~a MCOCM iMtfeotiv. aucS mil" u .• n. 

incboue oxo othawb11 !DZ' J:"e~ ••tate t~ II2Ld -··~• J:SCt. ya1: 

4u.e ancS payable. 
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crTrJCQarrr or (IJe,Akttr~ , • t.o wic a 

,. . ... 
0:: 
~ 
t;: ---

'thp fongo!J!s iuUUMnt , .. ac:lcllowlllldgac! :bta!ore M tbu ~ 
cky ot 4p , "L r 19g4, by !Cem&el:l! R • .Lape and 8arbla:li4 G. J.apq. 

My COdlalbaioa BXpi:r:et' ~ .a" /9#1(, 
U»IDOU.:f~b . 
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F. Ward Hmkrader, Jr. 
P.O.Box799 

Louisa, VIrginia 23093 
(540) 967-5300 

Paul M. Peatross, Jr. 
P.O. Box 1651 

Charlottavllle, VIrginia 22902 
(804) 9724015 

John R. CuUen 
P.O. Box876 

Louisa, VIrginia 23093 
(540) 727-3440 

COMMONWEALTH OF VIRGINIA 
,..~~ ,g_} 
~~IV 

Sixteenth Judicial Circuit 

Albemarle Culpeper fluvanna Goochland 
Greene Louisa Madison Orange Charlottavllle 

·June 14, 2001 

John G. Berry, Esquire 
Berry & Early 
Post Office Box 620 . 
Madison, Virginia 22727 

Joseph W. Wright, III, Esquire 
McGuire Woods LLP 
310 Fourth Street, N. E, Suite 300 
Charlottesville, Virginia 22902 

Stephen T. McLean, President 
McLean Faulconer, Inc. 
503 Faulconer Drive, Suite 5 
Charlottesville, Virginia 22903 

RE: Kenneth G. Lape, et. al., v. Audrey Lea 
Haisfield, et al. 

Law No.: CL00-8407 

Dear Counsel and Mr. McLean: 

Edward L Hogshlre 
315 East High Street 

Charlottesv!Ue, VIrginia 22902 
(804) 293-5859 

Daniel R. Bouton 
P.O. Box230 

Orange, VIrginia 22960 
(540) 672-2433 

This matter was tried before the Court without a jury 
on May 24, 2001. Both sides presented evidence and the 
Court took a view of the real estate in question at the 
request of plaintiffs without objection from defendants. 
The Court took the matter under advisement to receive . 
additional legal authority and argument from counsel within 
fourteen (14) days of May 24, 2001. 

-312-



FACTUAL FINDINGS 

Kenneth R. Lape and Barbara G. Lape, Trustees for the 
Kenneth R. Lape Living Trust, entered into a contract or 
"purchase agreement" for the sale of 98.78 acres known as 
Laurel Ridge in Albemarle County, Virginia, to Audrey Lea 
Haisfield (or "Laurel LLC"). by written contract dated 
February 14, 2000. 

Audrey Lea Haisfield, hereafter referred to as 
"Purchaser", made a deposit of $50,000.00 to McLean 
Faulconer Inc., Realtor and identified as escrow agent. A 
proposed closing date· was established in the purchase 
agreement of June 30, 2000. 

The purchase agreement also provided for liquidated 
damages and stated: "Should purchaser default and/or breach 
this contract, the seller shall be entitled to retain the 
earnest money deposited of $50,000.00 as liquidated damages 
in lieu of all other remedies provided at law or in equity 
against the purchaser." 

A title search by the purchaser revealed a restriction1 

applying to the 98-acre tract which stated: "The grantors 
covenant for themselves, their successors and assigns, that 
for a period of thirty (30) years from the date of this 
deed, no building shall be built on the current Albemarle 
County Tax Map Parcel 111-SA (a portion of the 98.81 
residue parcel of grantors as depicted on the plat) which 
may be. visible from the main residence (Oakmont) located on 
the property conveyed by this deed." By letters dated June 
29 and June 30, 2000, respectively, Marshall M. Slayton, 
attorney for purchaser notified seller's attorney, Wendell 
L. Winn, Jr. of this alleged Title Defect and referring in 
those letter~ to paragraph 14 of the Real Estate Contract 

1 The Court has excluded reference to a second restrictive covenant 
attached to Laurel Ridge preventing removal of commercial timber for 30 
years on a strip 150 to 350 feet wide and 850 feet in length. This 
restrictive covenant is not at issue because the purchaser did not 
inform the seller prior to the closing date of June 30, 2000,· that this 
particular restriction was a "title defect" requiring curing under the 
purchase agreement. 
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introduced as Plaintiffs' Exhibit 1 (Contract of February 
14, 2000). Paragraph 14 states: 

TITLE: At settlement seller shall convey the 
Property to the Purchaser by a general warranty 
deed containing English covenants of Title, free 
of all encumbrances, tenancies, and liens (for 
taxes and other.wise), but subject to such 
restrictive covenants and utility easements of 
record which do not materially and adversely 
affect the use of the Property for residential 
purposes or render the Title unmarketable. 

Purchaser took the position in the letters of June 29 
and June 30, 2000 (Plaintiffs' Exhibits 3 and 4) that the 
"view" restriction from Oakmont as to buildings on the 98-
acre parcel, "Laurel Ridge", was a restriction which 
" .. .materially and adversely affect [ed] the use of the 
Property for residential purposes or render(ed) the Title 
unmarketable." 

Kenneth Lape, one of the plaintiffs, testified that he 
originally owned the tract including Oakmont and the 98-
acre tract which he retained after the sale of Oakmont in 
1994 to Dr. Hamilton Moses, III and Alexandra Gibson Moses. 
The deed from the Lapes to the Moses was received into 
evidence as Defendants' Exhibit 1. 

Mr. Lape testified that as one views the Laurel Ridge 
tract from Oakmont, one looks at a hill covered with 
hardwood trees which ascends in elevation approximately 150 
feet. The Oakmont residence measures 1000 to 1200 feet 
from the property line of Laurel Ridge. Kenneth and 
Barbara Lape built a residence on the Laurel Ridge property 
and a distance of 1,742 feet separates the houses if one 
walks a straight line. Mr. Lape also testified that the 
property between the two residences consists of dense, 
mature trees with undergrowth and that one can see 50 yards 
at most when looking into the woods. He also testified 
that the elevation at Laurel Ridge is 600 feet and the 
elevation goes down 150 feet, up a hill, down another hill 
into a ravine, and then up to Oakmont. The elevation of 
Oakmont is 580 feet. Mr. Lape also testified that of the 
98 acres of land at Laurel Ridge, 92 to 93 acres were 
forested in mature trees. The view taken by the Court 
confirms the above facts. 
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Mr. Lape also testified that the residence at Laurel 
Ridge could not be seen from Oakmont at any season of the 
year. He stated that there were many sites for building on 
the Laurel Ridge land that would not be in the view of 
Oakmont. The view by the Court also confirms these facts. 

The Court also received into evidence Defendants' 
Exhibit 5, which was a set of proposed plans prepared by 
SLDC Limited for improvements to the residence at Laurel 
Ridge prepared for Mr. and Mrs. Richard Haisfield. Mr. 
Andrews of SLDC testified that Mr. and Mrs. Haisfield 
approved these plans on or about June 7, 2000, and he was 
asked to get contractors to bid on the improvements. The 
improvements were additions or modifications to the 
existing house and the building of a horse barn facility in 
the back of the Laurel.Ridge house. The elevations·of all 
these structures, including a proposed garage with a second 
floor apartment, were not higher than the existing Lape 
residence. 

Defendant Audrey Haisfield testified that her plans 
were to occupy the 98-acre Laurel Ridge tract as a primary 
residence. She stated that she intended to move her 29 to 
30 horses to the property after constructing an indoor 
arena, outdoor arena, round pin, housing units for her 
employees, barn, pastures and riding trails on the property 
as well as a swimming pool and several ponds located 
throughout the property. 

Ms. Haisfield testified that her desire was to move to 
the property and "get a feel" for the property before she 
made any final decision as to improvements for her use of 
the property as a residence and as a horse operation for 
her horses. 

The Court also received evidence that Plaintiffs' 
Exhibit 1 granted purchaser an option to buy a 258-acre 
tract ("Option Property") adjacent to the 98-acre tract. 
Plaintiffs' Exhibit 8 is a proposal prepared upon request 
from Ms. Haisfield for her consideration to place the 
equestrian center on the 258-acre Option Property. Ms. 
Haisfield testified that this was one option she was 
considering as an alternative to placing the improvements 
on the 98-acre tract where she feared they would be visible 
from Oakmont. 
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Ms. Haisfield testified that she had a contract to 
either purchase, or have an option to purchase, the Gordon 
tract, which is the triangular tract of property in between 
Laurel Ridge and the 258-acre Option Property shown on 
Plaintiffs Exhibit 8 containing pasture and a pond. Her 
plan was to put the three properties together and to close 
on all three at the same time. This plan was verified by 
her attorney, Forbes Reback, at trial. 

The Court also received testimony that purchaser made 
a second offer to sellers in late October/early November of 
2000. This offer was for the same amount of money and the 
same property contained in the original purchase agreement, 
i.~ .. ' the purchase of the 98-acre Laurel Ridge property 
with the option to purchase the 258-acre Option Property. 

In its view, the Court walked to the residence at 
Oakmont and viewed the Laurel Ridge property. It also 
visited the Laurel Rldge residence. Both residences are 
located at the top of hills. 

QOESTXONS PRESENTED 

X. Whether the "view" easement from Oakmont 
constitutes a "restrictive covenant" that materially and 
adversely affects the use of the Laurel Ridge property for 
residential purposes according to the relevant ter.ms of the 
purchase agreement found in Section 14? 

XX. Whether the view easement renders the title 
unmarketable under the ter.ms of the purchase agreement? 

LEGAL ARGUMENTS AND CONCLUSXONS 

X. Whether Restrictive Covenant Materially and 
Adversely Affects the Property for Residential 
Use. 

The Court holds that the view easement does not 
constitute a restrictive covenant that materially and 
adversely affects the use of the Laurel Ridge Property for 
residential purposes. In reaching this decision, the Court 
was heavily influenced by the fact that a substantial 
residence already exists on Laurel Ridge that cannot be 
seen from Oakmont and thus does not violate the view 
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easement. Clearly, the mere existence of the Lape house is 
the strongest evidence that the restrictive covenant does 
not materially affect the use of the property for 
residential purposes. It is also worth noting that while 
Ms. Haisfield had plans to make improvements and additions 
to the Lape residence, none of her architectural plans 
depicted improvements that, would be higher than existing 
structural elevations. 

As Plaintiff's counsel points out in his supporting 
memorandum, the term "for residential purposes" does not 
include improvements to the property that are commercial or 
agricultural in nature. ~ Jernigan v. Capps, 187 Va. 73, 
80, 45 S.E.2d 886 (1948) (holding that a residential 
building is one that is used for residential purposes -
that ·is, "one in which people reside or dwell, as 
distinguished from one which is used for commercial or 
business purposes"); 20 Am. Jur., Covenants, Conditions and 
Restrictions, § 186, citing Timms v. Griffith, 68 S.W.2d 
535 (Tex. Civ. App.) (holding that term "residential 
purposes" does not include erecting a stable and keeping 
horses). 

The Court was presented with evidence indicating that 
Ms. Haisfield intended to improve the property at some 
point in the future by constructing some or all of the 
following: a barn for her horses, a pasture, riding trails, 
an indoor and outdoor arena, a round pin, homes for her 
employees, wine vineyards, and several ponds or lakes. 
However, whether or not the construction of these 
improvements would violate the restrictive covenant is 
irrelevant due to the fact that these intended uses fall 
outside of the realm of "residential purposes." 

Defense counsel in his supporting memorandum asks the 
Court to interpret the phrase "for residential purposes" 
objectively, claiming that the Court should not limit its 
review to only those improvements found in Ms. Haisfield's 
architectural plans, but should also consider any possible 
improvements that could be made which would violate the 
restrictive covenant. For example, Mr. Wright puts forth 
several cases which define the phrase "for residential 
purposes" as including such structures as tennis courts, 
basketball courts, baseball fields, gardens, tree-houses, 
and swimming pools. See generally Baqko Development Co. v. 
Damitz, 640 N.E.2d 67 (Ind. Ct. App. 1994) (holding that 
these structures are within the purpose of a single-family 
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residence). Mr. Wright's argument is that Ms. Haisfield 
would be prohibited by the view easement from building 
these improvements in the future, and losing the right to 
make these improvements materially and adversely affects 
Ms. Haisfield's ability to use and enjoy her property for 
residential purposes. The Court rejects this argument. 

There is no evidence'that Ms. Haisfield intended to 
make these improvements, with the exception of perhaps a 
swimming pool. More importantly, there is no evidence 
before the Court that the construction of any of these 
features would violate the view easement. Even if the 
Court were to assume that the restrictive covenant would 
prevent Ms. Haisfield from building one or more of these 
improvements, the Court is not convinced that such 
de~rivation would "*ateriallyn affect her ability to use 
the property for residential purposes. 

Finally, counsel for Defense argues that Ms. Haisfield 
specifically intended to build a new road to access the 
Option Property. Because construction of the road would 
likely violate the restrictive covenant, Ms. Haisfield 
would be prevented from constructing the road and thus 
materially and adversely affected. In support of his 
argument, Mr. Wright cites an Arkansas case in which the 
court allows the construction of a road despite the 
existence of a restrictive covenant limiting property use 
to residential purposes only. See Casebeer v. Beacon 
Realty, Inc., 449 S.W.2d 701 (Ark. 1970). However, the 
restrictive covenant in the case at hand only prevents the 
erection of buildings on the Laurel Ridge p~operty that can 
be viewed from Oakmont. There is no evidence that the 
construction of an access road for residential purposes 
will violate the view easement. See generally Neekarnp v. 
Huntington Chamber of Commerce, 99 W.Va. 388, 129 S.E. 314 
(1925) (holding that "the word 'building' cannot be held to 
include every species of erection on land, such as fences, 
gates, or other like structures," and rejecting the 
argument that a railroad track constitutes a building); 
Hemenway v. Bartevian, 321 Mass. 226, 72 N.E.2d 536 
(1947) (holding that the extension and modification of a 
concrete entranceway did not constitute a "building" so as 
to violate a restrictive covenant). 

For the above stated reasons, Defendant has failed to 
prove that the restrictive covenant materially and 
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adversely affects her ability to use the Laurel Ridge 
property for residential purposes. 

~~. Whether Restrictive Covenant Renders Title 
Unmarketable. 

The Court also finds that the restrictive covenant 
does not render title un~arketable. The question of 
marketability of title is a question of law for the Court. 
Madbeth, Inc. v. Weade, 204 Va. 199, 202, 129 S.E.2d 667, 
669-70 (1963) . In Madbeth, the Supreme Court of Virginia 
defined a marketable title as such: 

A marketable title is one which is free 
from liens and encumbrances; one which 
discloses no serious defects and is 
dependent for its validity upon no 
doubtful questions of law or fact; one 
which will not expose the purchaser to 
the hazard· of litigation or embarrass 
him in the peaceable enjoyment of the 
land; one which a reasonable well­
informed and prudent person, acting 
upon business principles and with full 
knowledge of the facts and their legal 
significance, would be willing to 
accept, with the assurance that he, in 
turn, could sell or mortgage the 
property at its fair value. 

Id. at 202, 129 S.E.2d at 669-70. 

In his supporting memorandum, counsel for Defense 
focuses on the language "free from liens and encumbrances" 
and "one which will not embarrass [the Purchaser] in the 
peaceable enjoyment of the land." Id. The essence of Mr. 
Wright's argument is that the restrictive covenant attached 
to the Laurel Ridge property is a negative easement, and 
all negative easements are encumbrances. See generally 77 
Am. Jur. 2d., Vendor and Purchaser, § 210 (stating that 
"private covenants or agreements imposing restrictions as 
to the use to which premises may be put . . . render the 
title unmarketable) . Because a marketable title under 
Madbeth is one that is free from all encumbrances, title in 
the case at hand is unmarketable. Madbeth 204 Va. at 202, 
129 S.E.2d at 669-70; ~ also McAllister v. Harmon, 101 
Va. 17, 42 S.E. 920, 922-23 (1902) (holding purchaser need 
only show that encumbrance may negatively impact his 

-319-



ability to develop or enjoy his property to render title 
unmarketable). The Court rejects this argument. 

While Mr. Wright's legal reasoning appears sound at 
first glance, his argument cannot be applied directly to 
the case at hand in light of the specific language found in 
the relevant portion of the purchase agreement. Section 14 
of the purchase agreement states: . 

At settlement Seller shall convey the 
Property to the Purchaser by general 
warranty deed containing English 
covenants of title, free of all 
encumbrances, tenancies, liens (for 
taxes or otherwise), but subject to 
such restrictive covenants and utiiity 
easements of record which do not 
materially and adversely affect the use 
of the Property for residential 
purposes or render the title 
unmarketable. (Emphasis added) 

Because the terms of the purchase agreement specifically 
allow for the presence of some restrictive covenants, Mr. 
Wright's argument that title must be completely free from 
all encumbrances fails. 

Mr. Wright's second argument supporting the claim that 
the title is unmarketable is grounded upon testimony by Dr. 
Moses indicating that he might initiate a legal action in 
the future to prevent Ms. Haisfield from building an access 
road to the Option Property. According to Dr. Moses' 
deposition, he believes that construction of such a road 
may violate one or both restrictive covenants. Defense 
counsel argues that Dr. Moses' testimony is evidence that 
Ms. Haisfield may be exposed to the threat of litigation 
and may be "embarrassed . . . in the peaceable enjoyment of 
the land." Madbeth, 204 Va. at 202, 129 S.E.2d at 669-70. 
Accordingly, under the definition of marketable title as 
laid out in Madbeth, the threat of such litigation renders 
title unmarketable. See id. The Court does not agree with 
this argument. 

In Madbeth, the seller of a two-acre piece of property 
brought an action for breach of contract against the 
purchaser when purchaser refused to close the deal pursuant 
to the purchase agreement. The purchase agreement·provided 
that the property title was to be "free and clear of all 
liens and indebtedness of every kind." Id. at 200. The 
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defendant-purchaser denied that he was in breach, claiming 
that certain clouds on the title existed which the seller 
failed to cure and which rendered title unmarketable. 
Specifically, the· two-acre parcel of land was part of a 
larger tract that had been conveyed away in piece-meal 
fashion by several different conveyances during previous 
years~ The exact boundaries and descriptions of these 
prior conveyances were vague and indefinite. There was 
also evidence of the existence of a sewer easement located 
somewhere on the two-acre property. Because of the high 
probability of overlapping conveyances, multiple claims to 
the property, and the existence of an easement whose 
dimensions and location were unknown, the Supreme Court of 
Virginia ruled that title was unmarketable. Id. at 203. 
The Court based its ruling on the "hazard" of litigation 
that a purchaser would likely face and the ~necessity to 
resort to extrinsic proofs." Id. 

As stated above,· the purchase agreement in the present 
case, unlike that in Madbeth, does not require the property 
to be completely free of all liens and encumbrances at 
closing. The Court also finds that the view easement 
attached to the Laurel Ridge property is clearly 
distinguishable from the multitude of claims and the 
ambiguous easement encumbering the two-acre property in 
Madbeth. 

The test for determining unmarketable title is an 
objective one, where title is considered "unmarketable" 
only where a reasonable buyer would refuse to accept the 
property due to conflicting interests in or litigation over 
the property. See Madbeth, 204 Va. at 202, 129 S.E.2d at 
670. Madbeth does not require this Court to find title 
"unmarketable" simply based on the possibility of future 
litigation that may result from future intentions and 
improvements to the property contemplated by Ms. Haisfield 
prior to sale. Even if the Court were to look specifically 
at Ms. Haisfield's plans for Laurel Ridge, there is no 
evidence to suggest that her contemplated access road will 
violate the restrictive covenants and lead to a litigious 
battle with her neighbors at Oakmont. 

Applying the test as set forth in Madbeth, the Court 
does not find that the restrictive covenant renders title 
in the present case unmarketable. Despite Ms. Haisfield's 
planned improvements and Dr. Moses' testimony, there is 
little evidence that the purchaser of Laurel Ridge would be 
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subject to embarrassing litigation that would prevent him 
or her from the peaceable enjoyment of the property. In 
addition, the Court has difficulty accepting Defendant's 
argument that title is no longer marketable in light of Ms. 
Haisfield's renewed offer to purchase Laurel Ridge in 
November, 2000. It is worth noting that this renewed 
offer, initiated by the Defendant, was for the same amount 
previously agreed upon by. the two parties prior to 
discovery of the restrictive covenants by Ms. Haisfield. 

For the reasons stated above, the Court finds that the 
restrictive covenant, under the terms of the purchase 
agreement, does not adversely and materially affect the use 
of the property for residential purposes or render title 
unmarketable. As a result, Defendant's refusal to make 
payment on June 30, 2000,· as required under the purchase 
agreement, constitutes a breach of contract for which the 
Plaintiffs are entitled to judgment in the amount of 
$50,000 liquidated damages. 

The Court notes that there was no evidence presented 
at trial to support a claim for attorney's fees; 
consequently, none shall be awarded. 

CONCLUSION 

Defendant McLean Faulconer is ordered to pay the sum 
of $50,000 to Plaintiffs plus any interest earned to be 
credited to the judgment herein awarded Plaintiffs against 
Defendants of $50,000 plus interest at the judgment rate 
from June 30, 2000, plus costs of court. 

Mr. Berry is directed to prepare an Order consistent 
with this Opinion and submit it to the Court after Mr. 
Wright's endorsement. 

Very truly 

Paul M. Peatross, Jr. 
Judge 
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KENNETH R. LAPE, et al., 

v. 

AUDREY LEA HAISFIELD, et al. 
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MOTION AND NOTICE OF PRESENTATION OF FINAL ORDER 

PLEASE TAKE NOTICE that the undersigned will appear before the Judge of the 

· Circuit Court of Albemarle County on October 9, 2001, at 11:30 a.m., the date and time 

previously agreed upon, and move for entry of the attached Final Order in this case. 

The Plaintiffs will also at the same time and place move the Court for an award of attorneys 

fees in the case in the amount of $6,000.00. 

John G. Berry 
Berry & Early 
P. 0. Box620 
Madison, Virginia 22727 
(540) 948-6848 
Facsimile: (540) 948-3513 
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October -3 , 2001. 
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* * 
here is clear. I think it is -- it ought to be 

clear from the fact that no contrary authority 

is even cited by the other side, that this 

particular determination, and I say it again 

respectfully, Your Honor, is incorrect so far as 

the provision concerning title marketability and 

the requirement of the general warranty deed 

containing English covenants. 

With respect to the other matter, Your 

Honor, to the extent that any conversations have 

gone on between counsel on the legal fee issues, 

they have been handled by Robert Angle, my 

associate here, who is at the table. I do agree 

with Mr. Berry that the figures that he gave to 

Mr. Angle in the conversations certainly didn•t 

sound unreasonable to me, but I don•t think that 

there would be any entitlement to those legal 

fees. I•ll ask Mr. Angle if he•ll just take a 

second to des~ribe that to you. 

THE COURT: All right. 

MR. ROBERTS: Thank you, sir. 

THE COURT: Mr. Angle? 

MR. ANGLE: Your Honor, Mr. Berry is 

correct in that we don•t take issue wi'th the 

amount of the attorneys• fees. And I•ve 
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1 actually had an opportunity to review his final 

2 order, and there are two issues in there that we 

3 disagree with. One is the attorneys' fee issue, 

4 and he's correct in expecting that we disagree 

5 as to his legal. entitlement. 

6 The Lapes' remedies under the contract 

7 are exclusively the liquidated damages that they 

8 agreed to. Originally under the contract, 

9 before they added th• ~ddenda ~hich adds the 

10 liquidated damages clause, they were entitled to 

11 damages under default, which is paragraph 23 

12 under the contract. It provides in the first 

13 sentence that if seller or purchaser defaults in 

14 this contract, the defaulting party, in addition 

15 to all their remedies available to all brevity, 

16 shall be liable for any damages, all expenses 

17 incurred by the non-defaulting party in 

18 connection with this transaction and the 

19 enforcement of the contract, including, without 

20 limitation, attorneys' fees and costs, if any. 

21 So originally under the contract, the 

22 Lapes would have had to come forward and present 

23 whatever evidence of damages they might have, 

24 and then they would be entitled under-paragraph 

25 23 to recover those damages and any attorneys' 
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1 fees and costs. Instead, however, the parties 

2 agreed to a liquidated damages provision which 

3 is in paragraph 24. 

4 And paragraph 24 provides that should 

5 purchaser default and/or breach this contract, 

6 the seller shall be entitled to retain the 

7 earnest money deposit, $50,000, as liquidated 

8 damages in lieu of all other remedies provided 

9 at law or in equity against the purchaser. It's 

10 a one-way default provision. It benefits the 

11 sellers, not the purchaser. 

12 The significance, Your Honor, of this 

13 provision is twofold. One, obviously, it 

14 obviates the need for the Lapes to actually 

15 prove actual damages which, in a case like this, 

16 could be very difficult to prove. But it also 

17 protects the Haisfields, and that was the 

18 intent, to limit their exposure under the 

19 contract, the $50,000 in liquidated damages. 

20 And, Your Honor, the use of the term --

21 in fact, in Mr. Berry's argument, he said you 

22 have to start with a contract and look at the 

contract and see what it says. And that's 23 

24 he's absolutely right. That's a basic~ 

25 fundamental legal proposition for a contract 
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1 interpretation. And the use of the term remedy 

2 in paragraph 24 is very significant. 

3 As Your Honor is aware, under all well 

4 established rules of construction, a contract is 

5 to be construed.according to the plain meaning 

6 of the terms used. That's from the Bridgestone 

7 Firestone case, Virginia Supreme Court, 250 Va 

8 402, from 1995. And also the supreme court 

9 said, The guiding light i~ the intention of the 

10 parties as expressed by them in the words they 

11 have used. And courts are bound to say the 

12 parties intend what the written instrument 

13 plainly declares. That comes from Meagan Corp, 

·14 which is a Virginia Supreme CoUrt case at 203 Va 

15 259, a 1962 case. 

16 Your Honor, attorneys• fees are one of 

17 the remedies that was originally provided under 

18 the contract. The American rule, as you know, 

19 is that the parties are not entitled to recover 

20 their attorneys• fees in any, just normal 

21 litigation. They're either entitled by 

22 contractual right or by statute, or there.are 

23 certain other narrow exceptions. But those are 

24 it, by contract or by statute. They have no 

25 statutory right to recover their attorneys' fees 
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1 here. Instead, it is a remedy that was provided 

2 in paragraph 23 of the contract. 

3 So in paragraph 24, when the parties 

4 agreed instead to go forward and accept 

5 liquidated damages of $50,000 in lieu of all 

6 other remedies at law or in equity, they were 

7 therefore giving up their right to recover 

8 attorneys' fees under paragraph 23. "All other 

9 remedies" is significant here and actually, I 

10 think, controlling. 

11 THE COURT: Well, did Mr. Berry reserve 

12 his right to put on evidence of attorneys• fees 

13 at trial? 

14 MR. ANGLE: I don't believe he did, but I 

15 wasn't there so I'll have to defer to him. But 

16 I didn't -- I don't know. 

17 THE COURT: Well, would you want to rely 

18 on the Court's letter opinion on that? 

19 MR. ANGLE: Sure, Your Honor. I would --

20 let me look at the Court's letter opinion, but 

21 I --

22 THE COURT: Well, it says on page 11 that 

23 the Court notes that there was no evidence 

24 presented at trial to support a claim.for 

25 attorneys' fees, consequently none shaLl be 
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1 awarded. So I thought I addressed that in the 

2 letter opinion, but maybe not. 

3 MR. ANGLE: I think that Your Honor has 

4 addressed it. 

5 The othe~ issue is prejudgment interest 

6 that is sought by the final order. Our argument 

7 is essentially the same, Your Honor. Under the 

8 contract, the earnest money deposit was stuck in 

9 an escrow account whe~e it has been earning 

10 interest. We don't have any argument with 

11 opposing counsel, at least I don't think so, 

12 that they would be entitled to whatever interest 

13 was earned on the $50,000. And that interest 

14 was intended to allow the $50,000 to continue 

15 accruing interest so that if closing got pushed 

16 from the original closing date, the sellers 

17 wouldn't be harmed in any way because the value 

18 of the $50,000 would remain constant. 

19 Your Honor, prejudgment interest is ~ot a 

20 matter of right under Virginia law. As you 

21 know, prejudgment interest is normally designed 

22 to make -- I'm sorry. The prejudgment interest 

23 is awarded in discretion of the Court, as the 

24 supreme court has held. Prejudgment interest is 

* * * 25 remedial, we would say, just like the attorneys' 
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VIRGINIA: IN THE CIRCUIT COURT ALBEMARLE COUNTY 

KENNETH R. LAPE, et al., 
Plaintiffs 

v. CASE NO. ClOO..S407 

AUDREY LEA HAISFIELD, et al. 
Defendants 

FINAL ORDER 

On the 24th day ofMay, 2001, came the parties hereto on the issues joined, and the 

case was tried before the Court, sitting without a jury. The Court heard the evidence, took a 

view of the real property that is the subject of this action, and received the oral and written 

argument of counsel. 

On June 14, 2001, the Court issued its ruling in the case in the form of a letter opinion. 

In accordance with the findings and rulings of the Court contained therein, it is ORDERED 

that the Plaintiffs, Kenneth R. Lape, Trustee, and Barbara Gsand Lape, Trustee, shall have 

judgment against Audrey Lea Haisfield and Laurel Ridge, LLC, Defendants, jointly and 

severally, in the amount of $50,000.00, with interest thereon at the judgment rate from June 

30,2000, until paid, plus the Plaintiffs' taxable costs. It is ORDERED that the Defendant 

McLean Faulcouner, Inc., the holder of an escrow in the amount of$50,000.00 plus interest 

which has accrued thereon, shall pay the $50,000.00 plus accrued interest to the Plaintiffs to 

be credited against the Plaintiffs' judgment against the Defendants Haisfield and Laurel 

Ridge, LLC. 

The Defendants' Motion for Reconsideration is denied. 

Upon the argument of counsel and the presentation of ~idence concerning the 

Plaintiffs' legal fees, the Court awards$ - Q - (3 in counsel fees from the 

Defendants Haisfield and Laurel Ridge, LLC, to the Plaintiffs. 

1 
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And nothing further remaining to be accomplished in this action, it is ORDERED 

dismissed from the pending docket of the Court. 

.1/ .L;_,_ 
Seen and objected to:f,. "'/-<..- .............--• ~ .,._.. fk. ~ ,;f 
A,<.('<4 -.;. ~ ~ :: l.t,-(.;,... .{... fG,_ -~A- ___,._, 

-J...:;:,L r~- ~. cg (I ~tJJ 
Counsel :fi th Defendants Haisfield and 
Laurel d , LLC 
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Assignment of Error- Audrey Lea Haisfield 

I. The trial court erred, as a matter of law, when it ruled 
that a restrictive covenant, such as that encumbering the 
property at issue, does not render title to the property 
rinmarketable. 

I. 

Assignment of Error- Kenneth R. Lape 

The trial court erred in denying counsel fees to the Lapes 
when the reasonableness and timeliness of the request 
was not in dispute, only the legal right to collect such 
fees under the contract. 
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