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. IN THE

Supreme Court of Appeals of Virginia
~T RICH~IOND.

ROBERT BROWN
vs.

COMMONWEALTH.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS.

.'l'o the H o1w1·able Chief Ju.st,ice and .Associate Justices of
the Supre1ne Court of .Ap11eals of Virginia:
Your petitioner, Robert Brown, respectfully represents that
he is agg·rieved by a final judgment of the Circuit Court of
the county of Brunswick, rendered on the 12th day of May,
· 1930, in a case pending in said court under the style of
Commonwealth vs. R.obert Brown, wherein your petitioner
'vas de£endent, by 'vhich judgment your petitioner was sentenced to confinement in jail for six months and the payment
of a fine of $200.00, as ascertained by the verdict of the jury,
and the costs of the prosecution, a transcript of the record
~f which judgment is herewith presented.
STATE~iENT

OF TifE CA8E.

On April 22, 1930, petitioner 'vas indicted for an assault
upon one '1\ L. Stanley and an attempt to kill and murder
him. (R., 1-2.)
Before the jurors were sworn petitioner objected to four
. of the veniremen being permitted to serve, upon the ground
that they were disqualified under the provisions of section
5995 of the code, but the objection was overruled. (R., 10.
151/2.)
At the conclusion of the testimony petitioner moved to
strike out the evidence offered by the Commonwealth because

S'upreme Court of Appeals of Virginia.
did not show an assault by the defendant or any attempt
on his part to commit felonious homicide, and because the
Commonwealth's evidence showed complete justification for
the conduct of the defendant, which motion the court overruled. (R., 72.)
On motion of the Commonwealth the court gave the jury,
over petitioner's objection, instructions designated A, B, C
and D. (R., 73-75.)
Petitioner moved the court to give the jury instructions
numbered 1 to 7, inclusive. (R., 75-78.) The court gave
instructions numbered 1, 3 and 7, ap.d, over the objection
of petitioner, refused instruction 2 and amended instructions 4, 5 and 6, and gave them in the amended forms as
4a, 5a and 6a. (R., 78-80.)
On April 26, 1930, the jury returned their verdict finding
petitioner guilty of assault and ascertaining his punishment
to be confinement in jail for the term of six months and a
fine of $200.00. Petitioner moved the court to set aside the
verdict and grant him a new trial on the ground that the
verdict is contrary to the law and the evid~nce, and that
the jury 'vere improperly instruc,ted by the court, which
motion the court overruled. (R., 4.)
Exceptions were duly taken to these several ruling.s.
THE EVIDENCE.
Facts shown by uncontradicted evidence offered by defendant furnish the reason for his conduct as testified to by
the Commonwealth's witnesses, and, we respectfully submit,
show that he bas been improperly convicted.
Petitioner is a colored man, residing in Powellton district
remote from the town of Lawrenceville. On ~farch 21, 1930,
and for some time previously, he. was employed by J. H. Taylor, a. white man, engaged in saw-milling. He ''was getting
logs", a.pd was driving one of Taylor's horses in dragging
them through the woods. ''There wa.s a stump, a poplar
tree, and the stump was rotten on the inside and the outside of it was hard wood." The horse got its front feet
in the stump hole, and got hurt. He sent a boy ''to tell Mr.
Taylor to come there ; that the horse was hurt, and to come
on and sew her up". Taylor came, asked how it happened,
told petitioner he would have to pay for the horse, cursed
him, drew a knife on him and told him, ''I am going to kill
·you if it is the last thing I do". Petitioner fled and Taylor
pursued him with the drawn knife a distanc.e of about 100
yards. Fearing further violence from Taylor, petitio~er and
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his father went next day to Lawrenceville to consult the
Commonwealth's attorney and other counsel. In the language of the defendant, "I came up here and told the Common,vealth (Mr. Lewis) about it, • * • for the protection of
·myself. I asked him if I had a right to protect myself if
any one came after doing anything to me; and he said that
I did''. (R., 49-53.)
.
.
.
The injury to the horse was accidental. Petitioner had no
reason to suppose a warrant 'vould be issued for his arrest,
or to anticipate that an officer would appear at his home.
He feared that Taylor might come to do him violence arid
this fear was shared by the members of his family.
·
The warrant l1ad been issued on March 21st and placed
in the hands of Stanley, who went on Sunday morning, March
23, 1930, to the l1ome of petitioner. Stanley was accompanied by two assistants, the witnesses Williams and Wesson
-all heavily armed. He had a prisoner, Buck Dugger, also
in his car.
The theory propounded by the Commonwealth is that petitioner attempted to kill Stanley to avoid arrest. This theory
is 1msupported by evidence. Petitioner never intended to
resist arrest or to do harm to Stanley; what he did was
done because he feared that the men 'vho had come to. his
home were Taylor and his associates and that their pur·
pose was to kill him.
There ·was no reason for petitioner to fear arrest. He
had committed no offense. The justice who issued the warrant dismissed it on 1\fa.rch 24th. (R., 32-34.) There is no
evidence even remotely indicating a purpose on his part to
resist arrest or to do any harm to Stanley.
The appearance of Stanley and his party at the home of
petitioner terrified the members of his family. Their conduct was sufficient to augment that fear. Petitioner, at the
time of their arrival, was in bed. He heard their cursing
and the cries of his family. He thought Taylor and associates had come to put into execution Taylor's threat to kill
him. Under this belief he took his gun in his hand and started
to his door. As soon as he appeared in the hallway Stanley,
who was armed with pistols and an automatic shotgun and
had prepared to shoot him, aimed the gun at petitioner's
neck with the admitted purpose of killing him instantly.
Petitioner's account ,of the occurrence is as follows (R.,
53-55):
.
"Q. And then on Sunday morning tell what happened, so
far as you know it Y
·
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. I was at home and got up early and made a :fire, and
inY children and my wife got up, and my wife started to
cook the breakfast; and I went back in the house and laid
back down; my wife went out to cook the breakfast, and,
while she was there, a car came up to the door, and one
of my chaps said, 'Pa, there comes a carload of men now';
and then I heard her, my wife, go from the kitchen out to
ihe .front door; and she did not come to where I was then;
and then, 'vhen she came to where I was, I said, 'Who is it Y' ,
and she said, 'I do not know who it is. It is a carload of
men'; .and I asked one of my chaps, 'Who is it Y' and she
said, 'A carload of men'; .and I said, 'I 'vill go out there';
and .the chap said, 'No, don't you go. Let me go.' * • •.
A. (Continued) And the chap locked the door when I
started to come out of the house; and I did not know who
it was. I did uot know whether he came to kill me .or not;
and I did not know who he was; and I went to the door with
the shotgun in my right hand and pulled the door open;
·and the first thing I saw was Buck Dugger sitting in the
car handcuffed; and at that time I heard my wife hollering,
_'Man, don't shoot my husband', and she grabbed the gun
then, and Mamma was standing on the step and she said,
'Son, you get back', and she pushed me back in the house;
and then, 'vhen she pushed me back in the house, she shut
the door; and I laid tl1e gun down.
Bv Mr. Buford:
· "'Q. Did you raise your gun and point it at ~fr. Stanley?
A. No, sir, I never did. I did not have time after I got
to the door. I never did raise it. When I got there, I saw
them and I thought they 'vere officer-s then.
Q. You thought they we:r;e officers then?
A. Yes, sir. I had never seen Mr. Stanley, but, when I
. sa.w the boy in the car handcuffed, then I thought the others
were officers, and I went hack and laid the gun down and
started putting on my clothes; and I told them I would be
out in a minute or 1wo.
Q. And did you come out as soon as you got dressed Y
A. Yes, sir, I came out in my overalls, with one gallus over
my shoulder and the other galJns hanging down.''
It is a lamentable fact that negroes have good reason to
stand in fear of mob violence. It was that fear that, in t11e
first instanc-e, caused the excitement and terror to his ·family
when Stanley and his party appeared at the door. The conduct of these officers added to that terror.
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Not to mention the admitted profanity of Stanley,.his threat
. to burn the house, the assaults with deadly weapons upon
petitioner's unarmed wife and aged father, Stanley's admitted attempt to kill petitioner a.ppears from his own· testimony, given on his examination in chief:

''A. And then they all seemed to get so excited that I expected trouble; and I told the darkey in the car to ·hand me
my gun. I had an automatic shot gun, loaded with five
shells ; and I said to him, 'fiand me that gun' ; and I pulled
the cover off of it, and the minute I started back to the
house, I saw Robert come to the door with a. gun in his
hand, and there were three or four children between him
and me and I would have shot him from my hip but for fear
of killing the children. As soon as he started to raise the
gun up over the hca·ds of the children in this way · ( illustrating), I threw my gun up to my shoulder and aimed at hi-s
collar; and then his mother knocked my gun down and then
his wife pressed his gun to the floor and rushed him back
in the house; * • •
Q. How far were you from the door at first?
A. No more than from h~re to the wall (indicating 15 or 20
feet).
Q. Did you see l1im raise the gun?
A. Yes, sir. He had to COin;e over the children's heads
with it, and he was coming up with the gun.
Q. And you could not shoot without raising your gun above
the children's heads for fear of hitting them 1
A. No, sir. I ~vouJd have shot him from the hip but for
that. And if his mother had not hit by gun, I would have
killed him in another second.'' (R., 23-24.)
On cross examination he gave this further testimony: ·

''Q. What weapon did you have besides your shot gun?
A. I had two pistols.
Q. You had on your person two pistols, and you had the
shot gun?
A. Yes, sir, the shot gun was in the car.
Q. Was that an automatic?
A: Yes, sir.
Q. An automatic shot gun?
A. Yes, sir.
.
Q. Loaded with buckshot?
A. Yes, sir.

\
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Qr What put you in the notion of getting your shot gun
out of the car?
A. Because I had figured that Robert Brown was waiting
fqr me with a shot gun because there were so much excitement going on.
Q. You had no basis for that?
A. ·It was just the wa.y his family was acting. They were
hollering and squalling and kicking up a big row. They were
torn all to pieces.
Q. You had your shot gun then?
A. It was then in the car. And after they got excited, I
figured it out in this way: 'he is liable to shoot me through
a window, and I had better get ready for him.' And I figured
that he wa:s waiting for me. And I believe, if we had gone
in the hous_e, he would have killed us one by one.
Mr. Buford: Your Honor, I ask that that be stricken out.
The Court: The witness's opinions or beliefs are not material. The jury can consider the circumstances, and what
the defendant did. What those on the outside thought is
not material.

By Mr. Buford:

Q~ The women were not armed, were they Y
A. No, sir.
Q. The old man was not armed, was he?
A. No, sir.
Q. You and the other two gentlemen were armed?
A. Yes, sir.
Q. And you say they were very much excited?
A. Yes, sir. I never made any effort to raise my gun until
I saw him coming with his. I had my gun down.
Q. Then before Robert Brown came out of the house, you
went and got your shot gun f
A. Yes, sir.
Q. An automatic gun loaded with five rounds of buckshot f
A. Yes, sfr.

•
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Q. Where was his wife then 7

A. She was in the house with him.
Q. Which came out of the door first 7
A. He did not ever get on the ground. He was in the
hall. I saw him first coming with the gun. He had gotten
out of his room. I did not look in the hall at first, and, when
I sa'v him coming to the front door, I threw my gun up, arid
he was then coming up with his gun over the children's heads.
Q. And you raised your gun with the intention of killing
him?
A. I certainly did.
Q. You were going to shoot him dead in his tracks there Y
A. I certainly was, because I believed he was going to kill
me. And I believe it now, if his wife had not pushed his gun
down. He was coming up with his gun.
Q. But you had gotten your gun on him and aimed it. at
his throat7
A. To shoot above the children's heads. I did not want
to kill any innocent person.
.
Q. You wanted to kill him, so you aimed at his throatY
A. Yes, sir.'' (R., 28-29-30-31.)
ASSIGNMENTS OF ERROR.
Petitioner is advised that the judgment complained of is
erroneous, and assigns the fol1owing errors therein:

· 1. The court erred in permitting the jurors, E. I.~. Edwar4~,
L. E. Barrow, S. H. Collier and I-I. B. Jones to serve. (R.•
l51f2.)

Section 5995 provides :
''No person who has actually served as a petit juror' at any
one term of a. court shall be permitted to ·serve as a petit
juror, or a juror in any criminal case, at any othe'r term
of that ·court during the same year, unless all the persons
whose names are in the jury box ba ve been drawn to serve
during such year, but no exception to any such juror on this
ground shall be allowed after he is sworn. If, however, exception be duly made, and such person is permitted to serve
in contravention of this section, it shall of itself constitute
reversible error,'' etc.
The question is, do the 'vords, ''the same year,., refer to
the year from the date the jury list is made, or do they

8
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mean. that no person shall be allowed to serve at any term
during a year after his previous service 7
The purpose of the statute was to eliminate the ''professional" juror. This purpose would be frustrated if that class
of persons can be put on each annual jury list, and, so be
permitted to serve at more than one term during the same
calendar year dating from the terms of their previous service.
2. ·The court erred in overruling petitioner's motion to
strike out the Commonwealth's evidence. (R., 71-72.)
The court thus states its reasons for overruling the motion :
''The Court : It is overruled on the ground that the Commonwealth's evidence shows that the accused had been informed by his wife that the officer had been identified to her
;:md had applied for his arrest; that an· officer is as much
entitled to protect his life in the execution of a warrant as is
the accused, in an effort to arrest a person whose arrest
is required by law, under the circumstances disclosed by the
evidence in this case.''

.

The reasons so stated by the court disclose not only the
error in this particular ruling, but also two of the errors
pervading the instructions given to the jury.
(a) The Commonwealth's evidence does not show "that the
accused had been informed by his wife that the officer had
been identified by her and had applied for his arrest."
While Stanley and his assistants testified that he told petitioner's wife that he was an officer and had a warrant
for his arrest, there is no evidence that the wife made any
such statement to petitioner. J!e was in the house and could
not have heard the conversation if it had taken place.
Arlene Bro,vn, petitioner's wife, testified as follows:
"A. I 'vas in the kitchen, getting ready to get breakfast,
and I looked out of the windo'v and this car was coming
in the yarc1; and I met th~m at the door and said, 'Good
morning' ; and they sa.id, ' Good morning' ; and they said, 'Is
Robert Brown in?' and I said, 'He. generally gets up soon
on Sunda.y mornings and goes to his father's'; and I told
them· I would go there with them; and I 'vent there with
_them; and I said to his father, 'Boss, here are some white
nien looking for Robert'; and I sa.id, 'He is down a.t his
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house'; and I turned around then and went back, and they
all came on; .and then, when we got home, this officer (in:.
dicating Mr. Stanley) got his rifle out of the car and stepped
to the corner of the house and said, 'Tell Robert to come out,
and, if he don't come out in a few minutes, I will set the
damnea house on fire'; and he did not come out right then;
but, when he did come out, he came with his gun pointed down
to the floor; and at that time the man said, 'l-Ie has got a
gun', and he threw th~ rifle in his face, and I grabbed it;
and he said, 'Turn it loose', and jerked it away; and at that
time he throwed the gun in my face; and then he throwed
it on Boss. That is my husband's father. And that is the
whole time I was there.
.
.·
Q. Did you take hold of the gun that Mr. Stanley pointed
at your husband?
.
A. Yes, sir, God knows I grabbed it. When he throwed it
in his face, I grabbed it. And the place is on my hand -now.
I will .show it to ypu. When he snatched it out of niy hand,
it cut it. I .showed it to you in your office.
Q. Where was your husband, Robert Brown, then Y
A. In the house, I reckon. I did not go in the house until
he brought the gun out. That was after he (meaning the
office) had throwed the gun in Boss's face. That was the
time I went in the house.
·
Q. And then you \Vent in, a.fter Robert went back?
A. I did not go in until after his family \Vas there; and
after he (meaning the officer) thre'v the gun in Boss's face,
I stepped in the house~
Q. When you say 'Boss', you mean your husband?
A. I mean my husband '.s father.
Q. Did Mr. Stanley point the gun a.t the old man too 7
A. Yes, sir, he tl1rew it in his face; and he threw it in
my face ; and he said, '\Voman, turn the gun loose' ; when
he threw· it in Boss's face, I grabbed it; God knows I grabbed
it.
Q. Was there any cursing around there?
A. Yes, sir, a lot of it.
Q. Were you all very much excited Y
A. It scared me. I have palpitation of the heart.~' (R.,
59-60-61.) .
;·

. .Petitioner gave this testimony on· cross examination:
.

"Q. You knew Mr. Stanley, didn't you?
A .. No, sir, I had never seen him ·before.
Q. Didn't Y<?Ur wife tell you, when you were back in that

.
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house there, that Mr. Stanley was out there with a warrant
for youY
A. No, sir, she never came in there where I was. I was In
the room with the next room door locked up.
Q. · One of the officers testified that he heard her tell you
that 1\{r. Stanley was out there with a warrant for you. Did
you hear her say thatY
A. No, sir, she never came in the room where I was .

•

•

•

•

Q. You picked the gun up and went to the door. What.
did you take the gun to_ the door fort
A. To protect myselfQ. You carried it out there to shoot somebody, didn't you?
Mr. Buford: Let him answer.
By Mr. Lewis:
Q. What did you carry it out there for?
A. I carried it, if he was going to kill me, I was going to
step out and try to save myself.
Q. Did you think anybody was going to kill you Y
A. He said so.
Q. Who said soY
A. Mr. Taylor.
Q. You did not think it was Mr. Taylor out there, did you f
A. I-Ie said he would kill·me if it was the last thing he
did.
Q. Did you think it was 1Yir. Taylor out there?
A. I did not think it was anyone else." (R., 56-57.)
The testimony of the Commonwealth's witness Wesson
is relied upon by the court belo'v as the basis of the opinion
"that the accused had been informed by his wife that the
officer had been identified by her and had applied for his
arrest''.
Wesson :rs testimony is:
''I was at the end of the house, and I hea_.:Id her say,
'Robert, don't start no mess. This is Mr. Stanley out here.'
• • • I do not know what she meant by not starting 'no mess',
but I stayed where I could watch the back door; ~ • *
A. She went back in the house. She came out and went
· back twice. I do not know whether more than twice or not,

.
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but Mr. Stanley told her once very distinctly who he was;
and he said to her, 'We are not after hurting Robert if he
cOm.es out with his hands over his head, but don't let him
come out here with that gun'. .And Robert finally did come
out.
Q. You heard her tell Robert, 'Don't start no mess. This
is ]t.[r. Stanley out here 'Y
.A. Yes, sir. '' ( R., 44-45-46.)
The words, ''Don't start no mess. This is Mr. Stanley
out here,'' if heard by petitioner, does not justify the judi~ial
conclusion ''that the accused had been informed by his wife
that the ofiicers had be-en identified to her and had applied·
for his arrest''. There is no evidence that they were heard
by petitioner, and, from facts stated by the Commonwealth's
witnesses it is probable that Wesson is mistaken about the
time he thinks he heard them. It must have been after petitioner had gone into the house, laid his gun down and was
putting on his overalls preparatory to being carried to jail.
(b) The second proposition stated by the court as a reason
for the ruling, "that an officer is as much entitled to p·rotect
his life in the execution of a warrant as is the accused",
etc., is irrelevant to the issue before the jury.
The right of petitioner to arm himself with his gun in his
own home to protect himself from what he believed was
danger to his life threatened by Taylor is not affected by
the right of an officer to protect his life.
(c) The fact that the wife used the language testified to
by Wesson shows she wanted no harm done to Stanley, and
so far as she is concerned there was no purpose to resist
arrest of her husband. The fact that, although Stanley had
put his life in such imminent peril, petitioner, as soon as he
ascertained who the officers were and what was their 'purpose, immediately returned to his room, disarmed himself,
put on his clothing and delivered himself into their custody,
shows that he never had a purpose to do harm to the officers
or to resist arrest.
3. The court erred in giving instruction A requested by
the Commonwealth.
4. The court erred in giving instruction B requested by the
Commonwealtil.

·'
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5. The court erred in giving instruction 0 requested by the
Commonwealth.
6. The court erred in -giving instruction D requested by
the Commonwealth.
7. The court erred in refusing instruction No. 2 requested
by petitioner.
8. The court erred in amending instruction No. 4 requested
by petitioner and in giving it in -the amended form ·as 43:.
. 9. The court erred in refusing instruction No 5 requested
by petitioner and in giving it in the amended f.orm as 5a.
10. The court erred. in refusing instruction No 6 requested
by petitioner and in giving it in the amended form as 6a.

- The objections and grounds of exception urged in the court
below to the giving of instructions A, :B, 0 and D, the refusal of instruction 2 and the amendments of instructions
No. 4,. 5 and 6, appear on pages 81-87 of the record. They
are adopted as a part of this petition and are as. follows:
''Mr. Buford: May.it please the court:
.
To avoid repetition in stating our objections and grounds
of exception to the instructions tendered by the Commonwealth as well as to the amendments made by the court to
instructions tendered by us on behalf of the defendant, I ask
that your Honor will consider the objections as being applicable to all the instructions and amendments to which we
ar~ excepting.
_ I shall address myself first to instr~ctions A, B, C and D,
requested by the Commonwealth.
Instruction A, while it may, to a limited extent, state correctly an abstract proposition of la:w, is misleading as tending to indicate that t.he conduct ofT. L. Stanley and his admitted attempt to murder the accused constituted ''reasonable means'' to accomplish his purpose to make a~ arrest.
No justification can oo offered for the conduct of Stanley
and his ~ssoeia tes in terrifying and assaulting the accused
and the members of his family as shown by the evidence. I
call your Honor's attention to the case of Crosswhite vs.
Bw!~es, 139 Va. 471, where the c.ourt on pages 480-481 said:

Robert Brown v. Commonwealth.
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"Public officers duly equipped with the authority of the
law represent the majesty of the law, and to them, when so
equipped, every good and true citizen should yield prompt
and willing obedience, and they should be accorded the fullest
protection in the discharge of their duties. But 'nothing
can so militate a.gainst the efficient administration of justice
and the prol_>er regard for the law of the land as unlawful
and reckless conduct on the part of officers who are charged
with its enforcement.' Bo~trne vs. Richardson, 133 V a. 441,
113 S'. E. 893.
.
It is outside of the point involved in this case to discuss
the rights of an officer seeking to arrest one who is simply
fleeing from arrest for a misdemeanor, but 've so frequently
read in the pr_ess of acts of violence by officers in such cases
that it is deeme~ proper to say that such officers have no
right to inflict serious bodily harm upon one who is simply
fleeing arrest for a misdemeanGr.
As said by the Supreme Court of Arkansas in Thon~as vs;
J(inkhead, 55 Ark. 502, 18 S. Vl. 854, 15 L. R. A. 558, 29 Am.
St. Rep. 68, the la,v-maldng power itself cannot inflict the
death pena.Jt,y as a punishment for a simple misdemeanor, and,
it would ill become the majesty of the law to sacrifice human
life, or to subject a party to serious bodily harm to avoid
the failure of justiee in the case of a petty offender who is
often brought into court without arrest and dismissed with a
nominal fine. The tendency of the decisions is in the same
direction. See Brown vs. Weaver, 79 ~Iiss. 7, 23 So. 388, 42
L. R. A. 423, 71 Am. St. Rep. 512; Handley vs. State, 96
Ala. 48, 11 So. 322, 38 Am. St. Rep. 81 ; Beale's Crm. Pl. &
Pr., section 26, and cases cited.
Tho execution of a warrant of arrest for a past misdemeanor is not the exorcise of a discretionary po,ver, and an
officer executing it ca.ri only claim the protection of the la'v
when ho himself is acting pursuant to law. I-Iis power8 are
well defined, and he should keep within them. So long a.s he
does so, he is entitled to the fullest prot~ction the law can
afford, but the la'v affords no protection to an offiocer while
violating a la.'v he has sworn to support. Such is and has
been the view taken by this court.''
0

0

The evidence does not 'varrant the court in giving infltruction A. It is misleading because it gives the jury no eon·
coption of what is meant by the words, ''the said Stanley had
n. right to use all reasonable means necessary to accomplish
this purpose''. The instruction is misleading and prejudicial
unless tbe court amends it by stating that his conduct in at-
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tempting to kill the accused was not a part of his official
duty in merely attempting to make the arrest. In other
words, as a statement of the officer's privilege. a.nd immunity,
the instruction is erroneous, as applied to the facts of this
case unless it is qualified by the principles announced in
Crosswhite vs. Barnes.
A further objection to the instruction is that it is the accused, not Stanley, who is on trial. The question here is as
to the guilt or innocence of the ac¢used, not what excuse, if
any, could be offered for Stanley's admitted attempt to murder the man, if Stanley were on trial. The question of
the defendant's guilt or innocence, under the facts in this
case, is to be determined ·with reference to his own conduct
and the facts as they appeared to him, and not with reference
to the proposition of law stated in instruction A.
Our objections to instruction A are applicable also to instruction B. In addition to those objections we make these
specific objections to instruction B.
First: That there is no evidence upon which to base this
language of the instruction: ''If they b'elieve from the evidence beyond a reasonable doubt that the accused had been
inforrned by his wife that the witness Stanley was an officer,
and that his errand was to execu.te a wa'l-rant for the arrest
of the accused;"
s·e~ond: That there is no evidence upon which to base the
further language of the instruction: ''and that thereupon the
accused came to his door ar1ned with a: g'ltn and presented,
or attempted to. present, the gutn at, or towards, the officer,
wnder circurnstances, as they appeared to the said Stanley,
th1·eatening the said Stanley with death or serious bodily
injury by means of said gun;"

Third: That the concluding language of the instruction:
''then the said Stanley had the right 'ttnder such circumstances, to p1·event, by all reasonable mean,!), the said Robert
Brown fro1n kill·ing or doing to hi1n, the said Stanley, such
bodily ha.rm, a;nd to that end, if necessary, to. take the life
of the acc·used," is erroneous as a statement of the law of
self-defense in favor of Stanley inasmuch a.s it makes no
reference to the unla.wful conduct on his part which furnished
to the a.ccused both excuse and justification for everything
done by him; and, further, beca.use it confuses the issue
presented to jury by introducing matter which could have
no materiality "unless Stanley were himself on trial, and
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which is immaterial and prejudicial to the defendant for the
reason that his right to defend himself depends upon the
circumstances as they appeared to him, not "as they appeared to the· said Stanley'', and for the further reason that
under the evidence there was no legal excuse or justification
for Stanley's attempt to kill the defendant.
.
We object to instruction C upon the grounds of obj"ectio:p.
we have made to instructions A .and B and upon the further
ground that, under the evidence, the act of the defendant
in "raising his gun" was a lawful act on his part and cannot properly be distorted into "a. sufficient overt act toward
the accomplishment of the crime of murder to warrant the
conviction of the accused of the offense charged in the indictment".
The offense charged in the indictment is a felony. An
attempt to commit homicide is not a felony unless the act,
if con~umma.ted, would be murder of the first degree. Stanley's testimony is that before the defendant raised his gun,
he had himself aimed his gun at the neck of the defendant
with the intention of killing him within a second. Under this
evidence no action on the part of the defendant in raising
his gun can properly be held to be an attempt to commit
murder of the first degree or to constitute any kind of eriminal offense.
The conduct of the accused in having the gun in his hands
at all and in making any movement of tlie gun is to be
considered with reference to the facts and circumstances as
they appea.red to him, including his apprehension of bodily
harm threatened by Taylor and the imminent danger of death
to which he was exposed by the admitted attempt of Stanley
to kill him.
We object to instruction D because it tends to mislead the
jury and to becloud the simple testimony in the case, and
because some of its expressions are erroneous.
Whatever conflicts there are in the · evidence are as to
· immaterial and trivial matters, and do not call for the involved and confusing language of the instruction as an aid
to the jury in performing their ftmction. There is no conflict in the testimony as to the essential facts. The complete
justification of the accused appears from the testimony introduced by tl1e Commonwealth and the uncontradicted evidence offered by the defendant.
. I call the court's attention to this language of the instruction, ''The conclusion reached by the jury as to the truth or
falsity of the testimony as a whole, or of any individual witness, whether testifying on behalf of the Gommonwealth or·

16

Supreme Court of Appeals of Virginia.

on behalf of .the accused, may be· based upon • • • the reasonableness or unreasonableness of the testimony as measured
·by the recognized and ordinary standards of human conduct'',
as being particularly objectionable.
·
Such language in an instruction can pe properly used only
when there is a controversy as to whether an act was done
which.. is contrary to ''the recognized and ordinary standards
of human conduct", not when there is no such controversy.
In this case Stanley has testified and admitted his own misconduct and his deliberate preparation and attempt to kill the
defendant. Yet, under this instruction the jury might disregard or discredit his own admission because his conduct did
not conform to ''the recognized and ordinary standards of
human conduct". That and other language of the instruction is misleading and prejudicial when there is no· controversy a.s to the essential facts.
Instruction No. 2 requested by the defendant and which the
court refuses to give, speaks for itself. It states correctly
the law applicable to the facts.
We object to the amendments made by the court to instruction No. 4 requested by the defendant for these reasons:
first, there is no evidence upon which .to base the language
of the amendment, ''unless they shall further believe from
th.e evidence beyond a reasonable doubt that the defendant
had been previously apprised that the said Stanley came as
an officer of the law charged with a warrant for his arrest";
second, there is no evidence upon which to base the language
of the amendment, ''and had thereupon presented himse~f
in the ·said door or hall-way armed 'vith a shot gun, with which
he intended to shoot the said Stanley in order to deter or
prevent the said Stanley from effecting his arrest''; third,
nor is there any evidenc.e on which to base the language of the
amendment, ''and that the said Stanley had, under the circumstances, reasonably, anticipated such course on the part
of the defendant, and by his act in aiming the gun at the
accused, put himself in a reasonable posture of self-defense",
and, fourth, the last quoted language is irrelevant and prejudicial because it injects into this case matter of defense in
favor of Stanley, who is not on trial, and makes that matter,
for which the defendant is not responsible a ground for convicting the defendant, and takes no notic-e of the misconduct of Stanley and his admitted attempt to ·kill the defendant, which furnish complete justification for everything done
.by the defendant.
We object to this language of the amendment to instruction No. 5 requested by the defendant, "had violently re-
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fused -to submit to arrest, making it necessary, if such be
the case for the said Stanley to kill the accused in order to
execute the said warrant, or if the aefendant", for the reason
that there is not evidence upon which to base that language.
We object to the further language of the amendment of
the instruction No. 5 and the same language of the court's
amendment of instructio~ No. 6, tendered by the defendant,
"wnder the circuntstances urvnecessarily and 'Unreasonably",
upon the ground that there is no evidence on which to base
that language, and upon the further ground that the question
at issue here is not what from Stanley's point of view was
''reasonable" or "necessary", but what the defendant regarded as reasonable or necessary to be done by him to de·
fend him-self against the danger of being killed, or otherwise
greatly injured, with which he was imminently threatened,
and also from the danger of bodily harm with which he had
been threatened by Taylor.
The tendency of the instructions requested by the Com-:monwealth and the amendments made by the court to the instructions requested by the defendant, is to cause the jury
to believe they should convict the defendant upon theories
and conjectures in support of which no evidence has-. been _
offered.
11. The court erred in over-ruling petitioner's motion to
set aside the verdict of the jury and award him a new trial
on the ground that the verdict is contrary to the law and ·
the evidence.

The evidence shows that petitioner and Stanley were acting from entirely distinct and opposite points of view. ·
Petitioner was innocently. lying in his bed on Sunday morning March 23, 1930, after having made the fire for his wife
to prepare breakfast for himself and family.
He had be.en assaulted two da.ys before by Taylor who
had threatened to kill him "if it is the last thing I do" .. Fear•
ing violence at the hands of Taylor he had sought the day
before the advice of the attorney for the Commonwealth. ·Informed that four m~n in an automobile had suddenly driven
to his door and hearing their profanity and the screams of
his family, he na.turhlly thought tha.t Taylor's threat was
being put into execution. Acting in strict accord 'vith the
advice he had from the attorney for the Commonwealth he
appeared in l1iR own hall-way to find himself covered by a
gun aimed at his throat by Stanley with. intent to kill him
instantly. As soon as he ascertained that Stanley was an
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'Officer and had a warrant for his arrest he returned to his
room, laid his gun down, dressed himself, obeyed the orders
of the officers in every detail and quietly submitted to arrest.
On the other hand, Stanley, knowing nothing perhaps of
Taylor's threat and the cause of the f~ar with which the
arrival of his party inspired the members of petitioner's
family and the petitioner hims~lf, and assuming, without any
reaE?on so far as petitioner is concerned, that petitioner intended to resist arrest and do him bodily harm, armed himself with an automatic .shot gun loaded with· buckshot, in add_ition to the two pistols he had on his person, took a position
15 or 20 feet from the door, aimed the gun at petitioner as
soon as he made his appearance with the admitted purpose to
kill, a purpose which, but for the diversion of the gun by
one of the women he would have- been carried into execution
within a second.
No word was said and no act was done by petitioner
or any m~ber of his family to indicate any intention to resist arrest or to do injury to any of the officers. It would
have been a senseless thing for petitioner to baye attempted
either. There were three officers armed with four pistols
and· an automatic shot gun loaded with five rounds of cartridges charged with buckshot. They could and would have
killed him instantly.
We submit these two propositions: (a) That petitioner,
acting ·upon the well-founded fear that his life 'vas in danger at the l1ands of Taylor and a party assembled by him,
was strictly within his legal rights and committed no offense
in having his gun in his hand when he appeared in the hall
of his own home, and (h) that Stanley's immediate assault
upon him with the admitted purpose of killing him instantly
would have j~tstified any defensive action to which petitioner
might have resorted, but to which he did not resort.
Petitioner has stated his reason for having his gun in his
hand when he went out of his room. From his point of view
his action was lawful. All the facts show that he truthfully
stated the reason.
Stanley's theory that he intended to resist arrest and
do him bodily harm is a baseless conjecture unsupported by
evidence.
In Bu'rton and Conquest vs. Com.mo·nwealth, 108 Va. 892,
the ~ourt stated this just rule :
''A motion to ~t aside a verdict of guilty in a criminal
case is heard as upon a demurrer to the evidence, and it is
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the duty of the count to consider whether or not the evidence
is sufficient to sustain the verdict. But this rule does not
leave the jury at liberty to guess, and where a fact is equally
susceptible to two interpretations, one of which is consistent
with the innocence of the accused, they cannot arbitrarily
adopt that interpretation which incriminates him. ·The evidence in the case at bar is wholly insufficient to sustain the
verdict of the jury. ''
Aside now from the fact that he did nothing except what
he had a legal right to do under the belief that he had to
protect himself against violence threatened by Taylor, we
submit that Stanley's admitted attempt. to kill him would
have justified petitioner in resorting to any kind of defensive
measure.
Stanley's assault upon him evidently preceded the action
of petitioner which the Commonwealth's witnesses describe
as "raising" his gun. On cross examination Stanley gave
this testimony:

''Q. According to your previous testimony, it was the matter of· a second between life and death T
· A. Yes, sir.
Q.' One second more and you would have had him a dead
manY
A. Yes, sir, or he would have had me.
Q. But you had the drop on him Y
.
A. Yes, sir, his gun at the time would have struck me about
tlte knee, and I would have struck him a.bout the neck.
Q. He did not have his gun at his· shoulder, did heT
A. He was coming up with it over the children's heads.
I was down below him al1d the. children were between us.''
(R. 71.)

With his life in such imminent peril petitioner cannot be
held criminally responsible for any movement of his own gun
whether made consciously or unconsciously. As obseryed by
Mr. Justice Holmes in Brown vs. United States, 65 L. Ed.
U. S. 961, ''Detached reflection cannot be demanded in the
presence of an uplifted knife".
The act of merely ''raising'' the gun, under such circumstances, does not constitUJte an assault. If it had been raised
and effectively fired to prevent Stanley from killing him the
act would have been justifiable.
In any aspect of the case the verdict of the jury is unsupported by the evidence ; and it is submitted that the jury
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were misled by the p~rsistency with which the court injected
in the instntctions hypotheses upon which to base a conviction in support of whic.h no evidence was or could be adduced.
For ·these and other errors apparent upon the record, your
petitioner prays a· writ of error and supersedeas to the judg~ent complained of, and that said judgment be reviewed and
reversed.
Your petitioner has delivered to B. A. Lewis, Esquire, Attorney for the Commonwealth of the county of Brunswick,
opposing counsel in the trial court, a copy of this petiti.on,
which copy was delivered on the 28th day of July, 1930.
Respectfully submitted,
ROBERT B.ROWN, Petitioner. By Counsel.

nUFORD & RANEY,
Counsel for Petitioner.

· I, E. P. Buford, an attorney at law practising in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion there is error in the judgment complained of in the
foregoing petition and that said judgment should be reviewed .
and reversed.
E. P. BUFORD.
July 28, 1930.
I aclmowledge receipt of copy of the foregoing petition,
this day delivered to me. I do not desire to file a reply thereto.

B. A. LEWIS,
Attorney for the Commonwealth.
July 28, 1930.
Received August 4, 1930.

LOUIS S. EPES ..
· Recehrecl September 12, 1930.

H. S. J.
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VIRGINIA:
In the Supreme Court of Appeals held at the Court House
thereof, in the ·City of Staunton on Wednesday, the lOth day
of September, 1930.
Upon the petition of Robert Brown, a. writ of error and
supersedeas is awarded him to a judgment of the circuit court
of Brunswick County pronounced on the 12th day of May,
1930, in a prosecution by the Commo.nwealth of Virginia
against the said Robert Brown, whereby it was considered
by the said court that the said Robert Brown be imprisoned
in the county jail to serve six months, and to pay a fine· of
Two Jiundred Dollars. Said· supersedeas, however, not to
operate to discharge the prisoner from custody, if in custody,
nor to release his hail, if .out on bail.
. And it is ordered that a copy of this order, with said petition and transcript of record be .sent to the clerk of this
court at Richmond, and to the clerk of the said circuit court.
Teste:

H. H. WAYT, Clerk.
VIRGINIA:
Pleas at the court-house of the county of Brunswick before the Circuit Court of said county, on the 12th day of
~Ia.y, 1930.
B.e it remembered that heretofore, to-wit, on the 22nd day
of April, 1930, that being the first day of the April Term,
1930, came the Grand Jurors of said county and presented
au indictment in the following words and figures:
1~he Grand Jurors of the Commmnvealth of Virginia, in
and for the body of the County of Brunswick, and now at·
tending the said Court at the April Term thereof, 1930, upon
tlwir oaths, present., that R.obert Brown on the 23rd day of
March, 1930, in the said Cou~1ty and within the jurisdiction
of the said Court wilfully, feloniously and of his malice aforethought, in and upon one T. L. Stanley then and there being,
did make an assault, with intent him the said T. L. Stanley,
wilfully, feloniously and of his malice aforethought to kill
and murder, and so the jurors aforesaid upon their oaths
. aforesaid, ·do say, that Robert Brown in the manner and by
tlte means aforesaid, wilfully, feloniously and of his malice
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aforethought, him the said T. L. Stanley, did attempt to
kill ~nd murder. Against the peace and dignity of the Commonwealth.
And the Grand Jurors aforesaid upon their oaths aforesaid do further present, that Robert Brown, in said county
and within the jurisdiction of said court, on the 23rd day of
March, 1930, one T. L. Stanley feloniously, wilfully, unlawfully and deliberately and of his malice aforethought did
attempt to kill a:nd murder, and in said attempt and towards
the commission of said offence, did in and upon
page 2 ~ him the said T. L. Stanley, with a certain gun loaded
·
with gunpowder and leaden shot, unlawfully, feloniously, wilfully and of his malice aforethought make an
assault, with intent him the said T. L. Stanley, wilfully, deliberately and of his malice aforethought to kill and murder,
against the peace and dignity of the Commonweath of Virginia. A True Bill. W. M. Rawlings, Foreman.
And at another day, to-wit, on the 25th day of April, 1930,
the following order 'vas entered:
This day came the attorney for the ·Common,vealth, and
the defendant, Robert Brown, who stands indicted for a
felony, to-wit, Attempt to commit a murder, appeared in
court in discharge of his recognizance heretofore entered
into by him, and was led to the bar in the custody of the
Sheriff, and upon being arraigned pleaded "not guilty" to
the cha.rge contained in the indictment;
And thereupon came twenty jurors of the persons duly
summoned by the sheriff of this county by virtue of the original writ, and the alias writ of venire facias, heretofore duly
issued for the trial of cases of felony at this term qualified
in all respect to serve as jurors for the trial of this case, and
free from exceptions; Except in the case of Lee E. Barrow,
of S. H. Collier and of J. W. Edwards, being jurors ,summoned as aforesaid, to whom objection was made by the
defendant under the ternis of section 5995 of the Code of
Virginia on the ground that, as matters of fact, the said
Lee E. Barrow had served as a juror at t.he September Term,
1929, of this Court, the said S. H. Collier at the February
term, 1930, of this court, and the said J. W. Edwards at the
June Term, 1929, of this court; which objection the court
being of opinion that the .said three persons were competent,
qualified, and unexceptionable was overruled by the
page 3 ~ Court in view of the fact that neither the said Lee
,
E. Barrow, the said S. H. Collier, nor the said J. W.
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Edwards had served, or been summoned, as a jurors in this
court since the jury list mentioned in sections 5988 and 5900
of the Code of Virginia, had been prepared and filed on the
22nd day of February, 1930, by .the jury commissioners appointed on the 6th day of January, 1930, for this court, by
this court, pursuant to section 5986 of the Code of Virginia,
as· amended, to prepare the list provided for by the said section to he effective during the year next ensuing upon the
15th day of February, 1930, on ·which said list, effective during the year next ensuing on the 15th day of February, 1930,
and it appearing to the court that the names of the said
Lee E. Barrow, S. H. Collier and J. W. Edwards are contained in the said list thus pr~pared and filed, and to be
effective during the year next ensuing ·on the 15th day of
February, 1930; and that the said three persons were summoned as jurors for this the April Term, 1930, of this court
in manner and form as provided by la,v, this, the April Term,
of this court, 1930, being the first term of court at which
the said list last above mentioned to be current during the
year upon the 15th day of February, 1930, next ensuing ha~h
become effective; and the defendant excepted to the action
of the court in overruling his said objection; And thereupon
from the said twenty jurors the attorney for the Commonwealth struck four and the defendant .struck four, in the manner provided by Ia,v, leaving the following twelve persons
who constitute the jury for the trial of this case, to-wit, T. W.
Braswell, J. T. B.raswell, I.~. L. Chambliss, E. L. Edwards,
,J. W. Edwards, Lee E. Barrow, A. B. Jones, Emmett S.
King, C. R. Gilley, F. Lee Elmore, T. T. Samford,
page 4 ~ and R. E. Kirkland, who were thereupon duly sworn
the truth of, and upon, the premises to speak in
manner and form as provided by la,v, and who having partly
heard the evidence were adjourned over until tomorrow morning a.t 9 :30 o'clock.
And at another day, to-wit, on the 26th day of April, 1930,
the following order was entered:
·
This day came again the attorney f.or the Commonwe_:~.Jth,
and the defendant again appeared in court, pu:rsuant to his
recognizance, and was set to the bar in the custody of the
Sheriff, and came also the jury sworn on yesterday pursuant
to adjournment, to-wit: T. W. Braswell, J. T. Braswell, L. L.
Chambliss, E. L. Edwards, J. W. Edwards, Lee E. Barrow,
A. B. J ories, Emmett S. King, C. R. Gilley, F. Lee Elmore,
E. T. Samford and R. E. Kirkland, who having fully heard
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the evidence,·received the instructions of the court, and heard
the argument of counsel, retired to their room, and after
some time again appeared in court and returnd a verdict in
the following words and figures, to-wit: ''We, the jury, find
the accused, Robert Brown, guilty of an assault as charged
· in- the within indictment and ascertajn his punishment to be
~onfinement in jail for the term of six (6) months, and a
;fine of Two Hundred Dollars ($200.00). Lee E. Barrow,
Foreman.''
And t~ereUJ?OD th~ defendat;t by counsel m~ved the co~rt
to set as1de the verdict of the JUry and grant h1m a new tnal
.on the ground that the said verdict is contrary to the law
and evidence, and that the jury 'vas improperly instructed
-by the Court; which motion the court doth overrule; and the
defendant by counsel excepted to the rulings of the court.
And thereupon imposition of sentence upon the
page 5 ~ defendant is postponed until the 5th day of May,
1930.
And at another day, to-wit, on the 12th day of May, 1930,
the following order was entered:
This day came again the attorney for. the Cqmmonwealth;
and the defenaant, Robert Brown, who stands convict of a
misdemeanor, to-wit, assault, by the verdict of the jury rendered on the 26th day of April; 1930, at this, the April Term
1930, of this court, on the trial of the issue upon the defendant's plea of "Not Guilty" to the indictment in this case,
whereby the defendant was charged 'vith a felony, to-wit,
attempt to murder, appeared again in court in discharge of
his recognizance;
And it appearing to the court that upon the trial of this
case upon the aforesaid indictment on the said 26th day of
April, 1930, after the jury had rendered their verdict as
aforesaid, imposition of sentence by the court in the premises
was postponed until the 5th day of ~Iay, 1930, and thereafter
. hath been postponed until this day;
Thereupon it being no'v demanded of the said Robert Brown
if anything he knew or had to say why sentence should not
now be pronpunced upon him in the premises in accordance
with the verdict of the jury, and nothing being offered or
alleged by· him in delay thereof;
It is considered by the Court that the Commonwealth of
Virginia recover of the said Robert Bro'vn a fine of $200.00,
and its costs by it in this behalf expended in this court as
well as in the Justice's _Court, and that he be confined in
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the jail of this county for a term of six months, and until
he shall have paid the fine and the costs aforesaid
page 6 } as provided by law, the said fine and the said term
~f imprisonment being as by the jury in their said
verdict ascertained.
It ~s accordingly considered by the court in the premises,
that the said Robert Brown be, and he is hereby, pursuant.
to the provisions of Chapter 481 of the Acts of the General
Assembly of Virginia of 1928, committed to the state convict
road force for the period of six months, the term of imprisonment as by the court in its said judgment rendered this
day ascertained, to be held to labor therein to work out the
said term of imprisonment, as provided by section 2094 and
2095 of the Code of Virginia, as amended by Chapters 525
and 526 respectively, of the Acts of the General Assembly
of 1928;
And it further appearing to the Court that the fine aforesaid and the costs incident to the prosecution and conviction
of the said Robert Brown, aggregating the sum of $224.00.
have not been paid, and are not paid, it is the further sentence of the Court in the pr~mises, pursuant to the said
chapter 481 of the Acts of the General Assembly of Virginia,
1928, that" the said Robert Brown be, and he is hereby, com.,~
mitted to the State Convict Road force under. the provision
of said Section 2094 and 2095 of. the Code of Virginia, as
amended as aforesaid, foe the non-payment of the said fine
and costs, to be helt to labor therein to work out the full
amount of the said fine and costs as aforesaid.
And it being suggested to the Court by the said Robert
Brown, by his attorneys, that the said defendant doth desire
to present to the Supreme Court of Appeals of Virginia a
uetition for a. writ of error and supersedeas to the judgment
and sentence of the Court aforesaid :
It is ordered that execution of the said sentence
page 7 } be, and the .same is hereby postponed until the 1st
day of the September Term, 1930, of this Court, a.t
. 10 o'clock A. M. of said day.
And it appearing to the Court that the said defendant hath
heretofore entered into a recognizance for his appearance
before this court to answer the charge contained in the in·dictment in this case, with sufficient security in the sum of
$1,000.00 cash deposited with, and no-w in the custody of
- the Clerk of tl1is Court as received by the said Clerk from
vV. E. Elmore, Bail Commissioner for the . County;
.
It is hereby further declared· and ordered that the said
recognizance, and the said security shall be, and remain, effe(}.;.
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tive available ·by this court. to secure the appearance of the
said defendant before this court on the said lst day of the
September Term, 1930, of this Court at 10 o'clock A. M. of
said day, and at all future stages of this proposition and
proceeding herein, hereafter to submit to execution of the
aforesaid sentence of. this court until the final disposition
of this case, according to the statute in such case made ann
provided; and to the intents and purposes of the said recog.nizance.
And the said prisoner on his motion in the premis~s in
the meanwhile as aforesaid is let to bail as aforesaid in
the premises and according to the intents and purposes of the
recognizance aforesaid.
~

And at another da.y, to-wit: At a circuit court
held for the county of Brunswick, on the 14th day
of July, 1930. T-he following order was entered:
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· The followi"ng order, proper to have been entered on the
23r.d day of June, 1930, but which was not actually entered
on said day, although the said copy an~ report therein mentioned were in fact tendered to the court on said. 23rd day
of June, 1930, and on said day duly authenticated by the
Judge of this court, and, thereupon, on said day lodged 'vith
the clerk of this court, is in the premises accordingly, n~tnc
pro tunc, this 14th day of July, 1930, duly eutered of record
on the minutes of this court:
''This day came again the attorney for the commonwealth,
and came also the defendant, Robert Brown, by his a.ttorneys, after due and legal notice to the attorney for the commonwealth, and tendered to the court a copy and report of
the testimony introduced on the trial of his case, an.d of other
incidents of said trial, which he prays may be authenticated
by the Judge of this court and lodged with the clerk of this
court, in order to the application of the said defendant for a
writ of error and supersedeas to the judgment and sentence of
the court herein ; Thereupon, the .said copy and report are
this day authenticated by the Judge of this court and lodged
with the clerk of this court to the intents and purposes aforesaid.''
·
page 9
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Virginia:

In the Circuit Court for the County of Brunswick. Before
Hon. M. R. Peterson, Judge, and a Jury.
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UPON AN INDICTMENT FOR FELONY: AN ATTEMPT
TO COM~IIT ~1:URDER.
Commonwealth
vs.
Robert Brown.
A Copy and report of the testimony and other incidents of
and of the proceedings in, the trial of this case authenticated
and verified by the judge of the trial court on the 23rd day:
of June, 1930, and within sixty days after the final judg- ·
ment or order in the said case, said report being this day
lodged with the Clerk of said Court.
· ·Appearances: B . .A. Lewis, Atty. for the Commonwealth;
Buford & Raney, Atty. for the defendant.
page 10
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The Clerk called the following: R. S. Floyd,
Lee E. Barrow, C. H. Clary, R. E. Kirkland, A. B.
Jones, Emmett S. J{ing, F. Lee Elmore, J. W. Edwards, J. 0.
Abernathy, T. T. S'andford, C. R. Gilley, S. H. Collier, W. G.
Jackson, J. T. Braswell, T. W. Braswell, E. B. Baird, H. D.
Cumbia, J. B. Edwards, E. L. Edwards and L. L. Chambliss.
The Court: Do you gentlemen make any point of the
venue?
Mr. Buford: I do not know where it is. I would like to
find out.
Note: First lot of venire sworn on their voir dere.
The Court : Gentlemen, this is a prosecution by the Commonwealth of Virginia under an indictment returned at the
April Term of the Court, charging that Robert Brown did
attempt to kill and murder one T. L. Stanley. Have any of
yon gentlemen recently been associated with the defendant,
Robert Brown, in any matter of hiring, employment, or otherwise? .
Jurors: No, sir~
The Court: Are any of you gentlemen related by blood
or marriage to T. L. Stanley f
Jurors : No, sir.
The Court : Where was this offense supposed to have been
committed?
Mr. Lewi~: Over in Powellton District, ne·ar Fitzhugh.
The Courf: Do any of you gentlemen live within two
miles of that placeT
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· Jurors: No, sir.
The Court: Have any of you gentlemen formed
or expressed any opinion as to the guilt or inno\
cence of the accused t
Jurors: No,' sir.
The Court: Are yon and each of you preparef) to hear
the evidence in· this case and a true verdict render) having
regard. to the rights of the accused and also to the rights
of th(;} Commonwealth, as they niay appear in evidence before
yout
·
_ Jurors : Yes, sir.
.
The· Court: Any questions, Mr. Lewis Y
Mr. Lewis: No, sir.
The Court: Any questions, Mr. Buford?
Mr. Buford: Have any of you gentlemen served on the
jury within the last twelve months 7
Mr. E. L. Ed,vards: I served last September.
· The Court: This is a new jury. Tlle jury list became
effective this month, at this term of the Court.
Mr. Buford: When did it become effective?
The Court: It was effective for ·this current year, beginning in April. This is the first jury drawn from the list.
Mr. Buford: We except to the juror, upon the ground
that the disqualification arises from the fact of his previous
service within the period of one year from the date of this
trial
Mr. Lewis: What does the statute say f If the statute does
disqualify him, the exception is well taken.
The Court: My opinion is that the statute does not. What
is the section t Sec. 5995, I think it is. (Reading
page 12 } from Code) ''No person who has actually served
as a petit juror a.t any one term of a court .shall
be permitted to serve as a petit juror or a juror
in any criminal case at any other term of that court during
the same year unless the persons whose names are in the
jury box l1a.ve been drawn to serve during such year, but no
exception to any such juror on this ground shall be allowed
after he is sworn. ''
Mr. Lewis: I think the exception is well taken.
The Court: I do not think so. The statute provides, in
the language I have just quoted, that he is competent to serve.
Stating it obversely: if all of the persons whose names are
in the jury box· ha:ve been dra.wn to serve during such year,
when they may be permitted to serve. They are the only
persons to be drawn. They are drawn from the jury list
made up on the 1st of February. The other list is extinct.

page 11 }
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This jury list became current at this term of the court for the
year next ensuing. Their function began on February 15th.
Mr. Buford: Let me suggest this: Under that construction, wouldn't it be within the power of the Jury Commissioners to adopt for the current year the same list that was
used during the previous year and have a constant repetition
of the same jurors 1
The Court: Well, there is only a. limited number of eligible
persons. The Commissioners are confined to the persons wh6
po~sess the necessary requirements. They may not be able
· to get an entirely new list. Some of them are
page 13 ~ bound to. serve again. .
Of course there may be some question ~ to
what the .statute means, hut I tl1ink it refers to the jury year.
After a man has served a.t this term, he cannot serve any
niore unless the jury list is exhausted.
~Ir. Buford: And the jury li.st is not exhausted.
The Court:· No, sir, this is a new list. It sa.ys during the
same year. It does not say the calendar year.
I will let the Court of Appeals construe that statute.
Note: Second lot of the venire s'vorn on their voir d·ire.
f

The Court: Do any of you gentlemen live within two
miles of the place where this offense is supposed to have
been committed, at this place near Fitzhugh, on the Robert
Powell land, in Powellton District-within two miles of it Y
Jurors: No, sir.
The Court: Have any of you gentlemen recently been associated with the defendant, Robert Brown, in any matter of
hiring, employment or otherwise?
Jurors: No, sir.
.
The Court: Are any of you gentlemen related by blood
or marriage to T. L. Stanley, the prosecuting witness here?
Jurors: No, sir.
Q. Have any of you gentlemen formed or expressed any
opinion as to the guilt or innocence of the accused touching
this charge, that is, the attempt to kill and murder one, T. L.
Stanley?
page 14 ~ '-Turors: No, sir.
The Court: Are you and each of you prepared
to hear the evidence in this case and a true verdict render,
having regard to the rights of the accused and also to the
. rights of the Commonwealth, as they may appear in evidence
before you?
Jurors: Yes, sir.
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. The Court : Any questions, Mr. Lewis Y
Mr. Lewis: No, sir.
The· Court: Any questions, Mr. Buford Y
Mr. Buford: I would like to ask how many of the jurors
have served within the last twelve months, that is, within the
last year?
L. E. Barrow: I have served.
S. H. Collier: I have served within the lasf twelve months.
I served at the last term of the court, the February Term.
· A. B. Jones: And I have served within the last .twelve
months. I served last September. .
The Court: Mr. Barrow, you served when!
· Mr. Barrow: The October Term.
M~. Buford:' We object and except to those jurors upon
the same grounds.
The Court: Yes. And the same observation b~ the Court:
That these jurors were drawn from the jury list which became effective as the list from which juries are to be drawn
for the current year. ·The list was selected by the Jury
Commissioners whose term of office began on the 15th of February last; and this is the first term of the court for which
jurors have been drawn from the list prepared by
page 15 } them. The old list expired at the February Term,
and the new list became effective at this term of
the court.
Note : Third lot of the venire sworn on their voir dire.
The Court : Are any of you gentlemen related by blood
or marriage to Mr. T. L. Stanley?
,Jurors: No, sir.
.
The Court: Have any of you gentlemen been, recently
associated with the defendant, Robert Brown, in any matter of hiring, employment, or otherwise Y
Jurors: No, sir.
The Court : Do any of you gentlemen live within two miles
of Fitzhugh? .
.
J lirors : No, sir.
The Court : Have any of you gentlemen formed or expressed any opinion about the guilt or innocepce of the accused?
Jurors: No, sir.
The Court : Are you and each of you prepared to hear
the evidence in this case and a true verdict render, having
regard to the rights of the accused and also to the rights ·
of the Commonwealth as they may appear in evidence before
youY
·
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Jurors : Yes, .sir.
The Court: Have any of you gentlemen served on any
previous juries here within the last yearf
Jurors: No, sir, we have not.
page 15lf2

~

And thereupon the defendant by counsel, objected to the acceptance of the jurors, E. L. Ed~
wards, L. E. Barro,v, S.. H. Collier and H. B. Jones, or either
of them, for service on the jury to be im.pannelled for the
trial of this case, and moved the court to reject said jurors,
upon the ground that they are disqualified for said service
by Section 5995 of the Code of Virginia, but the court overruled said objection and m.otion of the d~fendant, to which
action of the court the defendant then· and there duly ~X·
cepted.
page 16 ~

Note : Thereupon the case proceeded as usual.

The Clerk: Robert Brown, stand up: Gentlemen of the
jury, look upon the prisoner and harken to his· cause. He
stands indicted as follows:
(here insert indictment.)
The Clerk: Upon this indictment the prisoner has been
arraigned, upon his arraignment he has pleaded not guilty,
and, for his trial, has put himself upon his country, which
country you are. Your charge, therefore, is:

~

\

\

',

The Court: If you find him not guilty, say so, and no more.
If you find him guilty, you shall ascertain his punishment
to be confinement in the penitentiary for not less than two
nor more than five years. Harken to the evidence.
Mr. Buford:. We except to your Honor's charge.
The Court: To what effect?
1\Ir. Lewis: If your Ifonor please, I think that charge
may be made a little broader.
The Court: Let me hear the objection.
Mr. Lewis: Upon the ground that your Honor assumes
t:hat the man is guilty of an a.ttempt to commit murder in
the first degree. It is only the attempt to commit murder
in the first degree that is punishable by confinement in the
penitentiary.
The Court: What do you say to that, Mr. Lewis?
Mr. Lewis : That is true.

~

'
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The Court: What do you think the penalty
page 17 } would be, that is properly to be_ incorporated i1t
.
the charge?
Mr. Buford: The law says that if a man attempts to commit murder .in the first degree, and, in such an attempt does
any act towards its ·commission, he shall be guilty of a felony.
If!.he attempts to commit any other form of ·homicide, it is
simply a· misdemeanor.
,The Court : But -does not the indictment in this case comprehend murder in the first degree Y
·Mr. Buford : I think so.
. The Court: I think the charge should contemplate two
eventualities.
Mr. Buf.ord: First degree murder and second degree murder and voluntary manslaughter and involuntary man~langh
ter are all comprehended.
The Court: I do. not· know· 'vhat the· evidence will be.
Mr. Buford: But we are talking about the law.
The Court: They are all felonies.
Mr. Buford: But they are not felonies punishable by death.
The Court : I do not know that an attempt to commit assault and battery is contemplated.
Mr. Buford: No, sir.
The Court : The Court, then, will modify the charge in this
way:
·
·
Gentlemen of the jury, if, upon hearing the evidence in this
case, you should find that the accused attempted to commit
murder in the first degree, then you should ascertain his punishment, to be confinem-ent in the penitentiary not
page 18 } less than two nor more than five years.
If you should ascertain that the offense was an
attempt to commit murder in the second degree, then the
punishment is to be ascertained at confinement in jail not
less than six nor more than twelve months. .
If it were an attempt to commit either voluntary or involuntary manslaughter, both of which are declared to be
felonies by the statute, then the punishment would be· the
same, that is, confinement in jail not less than six nor -more
than twelve months.
Harken to the evidence.
page 19}

T. L. STANLEY,
sw:orn for the Commonwealth.

,.
;
I

(

· Robert Brown v. Commonwealth.

33

DIRECT EXAMINATION.
By Mr. Lewis:
Q. Mr. Stanley, where do you live?
A. Lawrenceville, Virginia.
Q. What official position, if any, do yon hold in this oonntyf
A. Constable. ·
Q. Are yon Deputy Sheriff too Y
A. No, sir.
Q. How long have you been constable here Y
A. f reckon about five years.
Q. You are also an officer of the Town of Lawrenceville,
aren't -y:ou t
A. Yes, sir.
Q. A police officer f
A. Yes, sir.
· Q. Do you execute writs and warrants from this Court .
and from the Justice's Court in this county, and have yon
been doing that for some time?
A. Yes, sir.
.Q. Yon arrest people who ar~ charged with felonies, upon
warrants put in your hands, do you not?
A. Yes, sir.
Q. Do you know this man, Robert Brown, the defendant
here?
A. I have seen him. I had not had any talk with him.
Q. Did you know him before this occurrence?
A. N{), sir, no more than seeing him. I did not
page 20 ~ know who he was at the. time.
Q. It is charged that, on the 23rd day of March
-do you remember what day of the week that was f
A. It was Sunday morning.
The Court: Last March!
Witness: Yes, sir.
The Court: Did it occ.ur in this county?
Witness: Yes, sir.
By Mr. Lewis:
.
,
Q. Did you see Robert ~rown ~on that day Y
A. Yes, sir.
.
r...
·
Q. What was tl;t.e..occasion for your seeing him? Where did
you go?· · ·· .
A. I left here that Sunday morning with arrest warrants
fpr three colored people, and I went over to Triplet and got
t:wo of them. And one of ·the negroes was beat up right

.·
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badly, and I told him to come right on; and I .hand9nfied
the other oneMr. Buford: That has nothing to do with ·.this case.
Witness: I just 'vanted to get to the point. ·
Mr. Buford: Don't tell about that.
The Court : I will let him state the circumstances. Of
course these other facts have nothing to do with this case.
By Mr. Lewis :
Q. Did you have a warrant for the arrest of Robert Brown Y
· A. Yes, sir.
Q. How long had that warrant been in your pospage 21 ~ session?
A. A few days.
Q. Who _put it in your hands T
A. Mr. Wesson.
Q. And directed you to arrest him Y
A. Yes, sir.

The Court: Who do you mean by Mr. Wesson T Who is
he?
.
Witness: The Justice of the Peace, G. W. Wesson.
By Mr. Lewis:
Q. In the execution of that warrant, what did yon do?
A. Well, I went to Robert Brown's house that morning.
Q. Who was with yon Y
A. Mr. Robert Williams and Mr. E. H. Wesson. It was
between 7 :30 and 8 :00 .o'clock in the morning. ·
Q. When yon got there, what happened? ·
A. I drove up within 15 or 20 feet of the door, headed my
car towards his house, and got out and werit to the door.
Q. AloneY
.
A. The other boys g:ot out of the car, and they were behind me. And his wife came to the door.
Q. Whose wife~
. ..
A. Robert Brown's. And I told her who I was and what
I was there for; and she said, "Well, Robert Brown is up
at the next house. I will show you where he is." I had-a
prisoner- handcuffed in the car, and I told Mr .. Wesson to stay
with the prisoner and that I would take M:r. Wilpage 22 ~ Iiams and go to the next house.
·
'
Q. You say you told her who you were and what
•
you wanted Y
A. Yes, sir; and she seemed mightily excited. An~, when

,_·..
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I got half way to the other house, she said, ·''Who ar~ yrou;
and what does this mean Y'' and I told her several times. And
first she went up to the house a:nd she called Bob B~own ~nd
his wife out. He is the father of Robert Brown here (indicating). And I told them what had happened. And Robert
Brown was not there.
Q. Was tha.t in her presence?
_
. A. Yes, sir. And then I told her, "You are just trying
to throw me off. Robert Brown is back there in that house".
And she said, "Jie might be. I do not know". And then we
went back there.
Q. What sort of a house was it'
A. A story and a jump. ·
Q. When you went back. to the house, what then f.-,
A. I figured then that, all of them l?eing so, excited, pro b.; . '. ·. · \_
ably he was in there; and I would not go in the house. I · ·
said to her, "You go in and tell Robert to come .. on out";
and I told her who I was and 'vhat I was there for, and I
\ said, "We will not hurt him. Tell him to come on out'_'. And
·.she went in there and stayed five or ten minutes, and talked
with him I suppose. She was in the room with him~
. Mr. Buford: Y-ou do not know what she was doing.
·Witness: She was in the room with them. I could hear
them in there talking.
page 23 ~ Mr. Buford: Don't tell anything but wpat you
know yourself.
A. (Continued) And then she came out, and I said; "Why
don't Robert come out Y'' and she said, ''He will be out in a
few minutes. He is dressing".
By Mr. Lewis:
·Q. W~re any other. women around there at that time?
A. Yes, sir, one or two girls, and his mother, and his wife.
Q. Go ahead.
·
A. And then they all seemed to get so excited that I expected trouble; and I told the darkey in the car to hand me
my gun. .I had an automatic shotgun, loaded with 1ive. shells;
and I· said to him, ''Hand me that gun'' ; and I pulled the .
.COVer_ off •Of it, and the minute I started back to the house, I .
s~w R.Qbert come to the qoor with a gun in his ·hand, and .
there were three or four children between him and ·me and I.
woulcl have shot him from .my hip but for fear of killing
the children. · As soon as he started to raise the gun tip
over the heads· of the children in this way (illustrating),· I
threw my gun. up to my shoulder and aimed at his collar f
··and then his mother knocked my gun down and then his

,
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wife pressed his gun to the floor and rushed him back in
the house; and I retreated to the corner of the house where
there was no window, and I told one of the men to retreat
to the other corner, and one of them to get behind me ; and
I' expected Robert Brown to shoot me from the window.
Q. How far were you from the door at first.?
page 24 ~ A. No more than from here to the wall (indi. eating 15 or 20 feet).
Q. Did yon see him raise the gun f
A. Yes, sir. He had to come over the children's heads
with it, and he was coming up with the gun. ·
Q. And you could not shoot without raising your gun above
the children's heads for fear of hitting them Y
A. No, sir. I 'vould have shot him from the hip but for
that. And if his mother had not hit my gun, I would have
killed him in another second.
Q. What sort of gun did he have?
A.: A nice double-barrelled hammerless gun.
Q. Was it fully cocked Y
A. He liad nothing to do but to knock the safety off and
pull the trigger, I should not think.
Q. Yousay his mother struck your gun Y
A. 1:.e~, .si:r;, .she! struck my gun and knocked it down; and
then. l}i~ ;wife jumped between Robert and the children and
grabbed his gun and rushed him ba.ck in the house. She
pushed his gun down.
Q. Who was it that pushed his gun down and rushed him .
back in the house T
A. His wife.
Q. And his mother pushed your gun down T
ll. Yes, sir.
.
Q. Was his manner threatening¥
page 25 ~ Objected to.
Q. _W ae he fully dressed?
A. I think he had his clothes on, a.s well as I remember.
Q. Then what happened?
A. I retreated to one corner of the house and made Mr.
Williams retreat to the other corner. There was a window
there at the front, and I fully expected Robert Brown to
shoot through that. And then I .told.Robert Brown's father,
''Now, you go in the house. . I am not going in there ; and
you-get Robert Brown's gun and bring that gun out; and, if
you 'doP, 't; I -wj.ll fire' th~ house''. Of course· I had no idea
of nrihg 'the hous-e; but. I did not have any idea of Robert
Brown getting away from there.
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Q. And you actually finally got him, did you Y
. A. In 15 or 20 minutes Robert Brown, Sr., got the gun
and brought it out. And he would not put the gun dowri.
then, and one of my men had to threaten to shoot him to
make him put it down. And then I told him to go back in
the house and tell Robert to come out with his hands up. I
told him, ''We will not harm him. Tell him to come out with.
his hands up; if not, I will kill him when he hits the ground".
Q. You had told his wife two or three times who you were
and what you wanted!
A. Yes, sir. And I told her that I had a warrant; that
Mr. Taylor had sworn out a warrant for killing a horse.
Q. And you told her that _you were a constable and that
you had a warrant that had been sworn out for him?
A. Yes, sir. And she went back in his room and
page 26 ~ stayed there a good long time.
·
Q. Where was Mr. Willjams and Mr. Wesson at
the time!
A. One was to the right of the door and one was to the
left of the door. I do not know the distance.
Q. Close enough to see and hear it 1
A. Yes, sir, I· think so.
Q. And you tell the jury that the only thing that prevented you from shooting this man was the woman knocking
your gun down?
A. It was just a second between life and death. His gun
was pointing about to my knee, coming up, and I was in th·e
act of pulling the trigger when his mother knocked my gun
down. I would have pulled it but I wanted to be sure not
to miss him.
Q. Do you know whether the gun he had was loaded or
not!
A. I do not suppose he would have come out with an empty
gun.
Q. But you had not examined it7
A. When R-obert Brown, Sr., brought the gun out, I immediately broke it and looked at it, and here are the four
shells tha.t we got out of Robert Brown's pocket, two 2 's,
one 6, and one 4. And the gun is at the office if you want
to see it.
CROSS"

Bv !fr. Buford:

EXA~fiNATION~

·Q. ~{r. Stanley, when was that warrant put in your hands
by Mr. Wesson, the Justice Y

..
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A. I .do not remember the day, but probably I
had had th~ warrant a day or two ; something like
·
that.
Q. When was it sworn out y
: A. I do not remember the day.
· Q.. ·Where is the warrantY
· A. I left it at the office. I do not know whether it was
sent up here or not.
pag~ ··27 ~

~r.

Lewis: It can be gotten.

(Warrant produced.)
Mr. Buford: I find that this warrant is dated on the 21st

of March, 1930.

Q. That must have been the Friday before you left here
with itY
'A. Yes, sir. ·
Q. You did not go there until Sunday 7
A. I eould not get any help until then, and I had to go
there when I could get help. I had to get· two other men besides Brown.
Q. And you did it on Sunday morning?
A. Yes, sir.
Q. And you got Mr. Wesson and Mr. Williams Y
A. Yes, sir.
Q. And you yourself went Y
A. Yes, sir.
Q. How close did you get to the house before you got out
of your automobile Y
.
A. Probably 15 or 20 feet. As close as to that
page 28 ~ wall (indicating 15 or 20 feet).
.
Q. What weapon did you have besides your shotgun?
A. I had two pistols .
.Q~ You had on your person two pistols, and you had the
shotgun?
A. Yes, sir, the shotgun was in the car.
Q. Was that an automatic!
A. Yes, sir.
Q. An automatic shotgun?
A. Yes, sir.
Q. Loaded with buckshot?
· A. Yes, sir.
Q. How many buckshot cartridges did you have in the gnn!
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A. Five.
Q. How were the other men armed Y
.
A. I do not know about their arms. Anyway, they had one
apiece, I mean pistols.
Q. Did they have those guns in their hands 7
A. No, sir, they did not.
Q. Did they draw them at any time?
A. I think so. I think they did when things got" critical; ·
when they saw the danger.
Q. The .situation seems to have been particularly critical
with Robert Brown. Was that the time they drew their
weapons?
A. They were kind of back from the house. I do not think
anybody but mxself drew a gun on him. I do not know.
Q. You were in advance of the other officers Y
A. They were back, kind of away from the door,
page 29 ~ a.nd I was right in front of the door.
Q. You were the man with the shotgun in your
hand, and the other two were behind you 7
A. Yes, sir, some distance.
Q. You kno'v that they did .draw their weapons, but you
do not know when 7
A. I could not be positive. I had to keep my eyes on Robert
Brown. I thought he would shoot and shoot quick.
Q. What put you in the notion of getting your shotgun out
of the car?
A. Because I had figured that Robert Brown was waiting
for me with a shotgun because there were so much excitement going on.
Q. You had no basis for that!
A. It was just the way his family was acting. They were
hollering and squalling and kicking up a big row. They were
torn all to pieces.
Q. Yon had your shotgun then t
A. It was then in the car. And a.fter they got excited, I
figured it. out in this wa:y: ''he is liable to. shoot me through
a window, and I had .better get ready for him''. And I
figured that he was 'va.iting for me. And I believe, if we
had gone in the house, he would have killed us one by one.
1vfr. Buford: Your Honor, I ask that that be stricken out.
The Court: The witness's opinions or beliefs are not material. The jury can consider the circumstances;
page 30 ~ and what the defendant did. What those on the
outside thought is not material.
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By Mr. Buford: ·
Q. The women were not armed, were they 7 .
A. No, sir.
Q. The old man was not armed, was he!
A. No, sir.
Q. You and the other two gentlemen were armed f
A. Yes, sir.
. - Q. And you say they were very much excited 7 ·
A. Yes, sir. I never made any effort to raise my gun until
I saw -him coming with his. I had my gun down .
. -Q. Then before Robert Brown came out of the house, you
went and got your shotgun?
A. Yes, sir.
Q. An automatic gun loaded with five rounds of buckshot?
A. Yes,. sir.
Q. And you advanced from your car how far to the house f
A. I was right at the end of my car. I never got two
.steps towards the door.
Q. And you had your gun under those circumstances 7
A. Yes, sir.
Q. Where was his wife then?
A. She was in the house with him.
Q. Which came out of the door first?
A. He did ·not ever get on the -ground. He was in the hall.
I saw him first coming with the gun. He had
page 31 ~ gotten out of his room. I did not look in the hall
at first, and, when I saw him coming to the front
door, I threw my gun~up, and he was then coming up with
his gun over the children's heads.
Q. And you raised your gun with the intention of killing
·him?
A. I eertainly did.
Q. You 'vere going to shoot him dead in his tracks there?
A. I certainly 'vas, because I believed he was going to kill
me. And I believe it now, if his wife had not pushed his
gun down. He was coming up with his gun.
Q. But you bacT gotten your gun on him and aimed it at
his throatY
A~ ·To shoot above the chlldren's heads. I did not want
to kill any innocent person.
Q. You wanted to kill him, so you aimed at his throat t
A. Yes, sir.
Q. And then he went back in the house 1
A. Yes, sir.
Q. Did he shut the door?
. A. I do no_t remember. I retreated to the corner of the
. I
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house because I expected him to shoot me through the window.
. Q. He did not shoot you through the window f
··
A. He could not do it because I was at the end of the
house and there was no window there.
Q. He did not shoot at you at all?
A. No, sir.
Q. And you then picketed the rest of your men around
there7
page 32 ~ A. Yes, sir, I put Mr. Wesson to watch the back
door and Mr. Williams on the east side, and I took
the west .side; and I told them not to let him come out far
enough to shoot through either window.
Q. And ·be did not shoot through either window7
A. No, sir, he could not do it.
Mr. Buford: I will put the warrant in evidence.
Mr. Lewis: Ask him if that is the warrant.

Q. See is that is the warrant which you had, Mr. Stanley
(handing witness warrant) 7
Witness: (Examining warrant) Yes, sir,. this is the warrant.
Mr. Lewis: And your return is on the back of it7
Witness: Yes, sir.
'
Mr. Lewis: All right, put it in the evidence.
Warrant referred to filed in evidence, marked Exhibit No.
1, and is as follows:
''State of Virginia,
Br11nswick County, to-wit:
.J. H. Taylor on oath complains that on the 21 day of 1\{arch,
1930, in the County of Brunswick, Robert Brown did unlawfully and feloniously, unjustifiably injured maim and mutilate
& kill one horse belon,q to J. H .. Taylor, and he, therefore,
prays that the said Robert B.rown may be apprehended and
held to answer the said complaint, and dealt with in relation
thereto as the law may require.
·
page 33 }- · Dated this 21 day of March, 1930.

(Signed)

'his
'
J. II. X TAYLOR.
mark

-
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State· of Virginia,
County of Brunswick, to-wit:
·'
To t}le Sheriff or any one of the Constables of said Cqunty:

.

,

Whereas J. H. Taylor of the said County has this day made
complaint and information on oath before me, G. W. Wesson,
~Justice of the said County, that Robert Brown, of the ·said
County, ·on the 21 day of March, 1930, in said County, did
unlawfully and feloniously unjustifiably injure, maim, mutilate and kill one horse belong to J. H. Taylor.
· These are, therefore, in the name of the. Commonwealth
of Virginia, to command you forthwith to apptehend and
bring before me or some other Justice of the said County
the body of the said Robert Brown to answer the said complaint. And to be further dealt with according to law.
Given und~r my hand and seal this 21 day of March, 1930.
(Signed)

G. W. WESSON, J. P.

Summon for the Common,vealth witness:
Sherman Jones, J. H. Taylor."

John Jones,

Return of Constable :
Br:unswick: Coll!lty, to-wit:
Executed .by arresting Robert Brown and bringi~g him
before G. W. Wesson, J.P., and summoning three
page 34 ~ witness for Commonwealth this 23 day of March,
1930.
(Signed) T. L. STANLEY, C. B. 0."
Endorsement on the hack:
Commonwealth
vs.
Robert Brown.

'H

Complaint and warrant of arrest.
3/21/30.
G. M. R. w!ll pay cost.
Dismissed.
3/24/30. ,,

·l

Robert Brown v. Commonwealth.
By Mr.. Buford:
·
Q. I notice that the warrant has on it ''dismissed''. It was
dismissed, wasn't itT
, A. That is for .that charge. I reckon it was. I was no.t
do~ there.
·
Q. That is the charge of killing the horse T
• .
A. Yes, sir. That was .settled, 1 reckon. Mr. We~son can
answer that question. I do not know.
RE-DIRECT EXAMINATION.
By Mr. Lewis:
Q. Did Robert Brown say anything to you when he came
to the door!
A. No, sir, he never parted his lips.
Q. Did you ~ay anything to him when he came to the doorf
A. No, sir, I aid not have time.
Witness stood aside.
page 35

~

ROBERT E. WILLIAMS,
sworn for. the Oommonwea.lth.
DIRECT EXAMINATION.

By Mr. Lewis:
Q. Were you with Mr. Stanley on Sunday morning, March
23rd, when he went do·wn there to arrest Robert Brown T
A. Yes, sir.
Q. Tell the jury what you saw that happened there?
A. Well, we drove up to the house just like we go to everybody's houses, and like we had been to several places that
morning. The man had a big flat yard, with no flowers in
it. .
.
Q. About what time of day was it?
A. Between half past seven and eight o'clock. The sun
was up high. ·we did not see any particular driveway, and
drove up to the house, and his wife came to the door. When
his wife came out, she said she was his wife, and she shut
the door behind her, and Mr. Stanley told her he was a
constable from Lawrenceville and had a :Warrant for Robert
Brown; and she said Robert Brown was up at his father's
house, and that she would go with us up there.
Q. Did you hear Mr. Stanley tell her 'vho he was?
A. Yes, sir.
Q. Did you hear Mr. Stanley tell her his name Y
A. Yes, sir ; and she said, ''I recognize you. You are Mr.

-11:4
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Stanley from Lawrenceville". And then we went to the old
man's house, which is about two or three hundred yards from
Robert Brown's bouse.
Q. Did you walk up there V
page 36 ~ A. Yes, sir, we walked across the plowed ground.
Q. And Robert Brown's wife went with you Y
A. Yes, sir.
· Q. Go ahead Y
A. She seemed to be awfully excited, and, when she got
about half way, she stopped and said, "Who are you anyhow, and what a.re you l9oking for Robert for¥" and Mr.
Stanley said, "I have told you I am a Constable and have
a warrant for Robert"; and he said, "I have been down here
before, and you know me'.'; and she said, ''Yes, I recognize
you now''. And going on to the house she kept looking back
~nd wanted to know what we left the man at the car for; and
Mr. Stanley told her that he had a prisoner in the car; and
then she got up to the house and went· around back of the
house and called this old man out, Robert's father I reckon,
and told them that the officers were there after Robert, and
to come on and go 'vith her, to get ready and go with her right
then; and the old man came out and wanted to know what
was the matter .i and all of them seemed to be scared and
excited, or something; and she told them to ''Come on''.
''Come on.'' And we turned and went on back there; and
Mr. Stanley said, "I thought you .said Robert was up here?"
and she said, "No, Robert is ·at home". And we 'vent on
back there; and we met a little girl coming from the back of
the house, running; she did not say anything but turned
and went on back; and :rvrr. Stanley told her to tell Robert
to come pn; that we were in a hurry.
·
·
Q. You had left Mr. Wesson there with the prispage 37 ~ oner?
.
\
A. Yes, sir.
Q. Was the car close to the house?
A. Right up in tl1e front yard, ·not very close to the door.
It was just a flat yard, not very close to ~he door. It 'vas
just a flat yard there; and 1\{r. Stanley told her to tell Robert
to come on; that 've were in a hurry, and had not. had breakfast; and she went in the house and stayed a good long time;
she went in and came out and said Robert wa.s dressing;
and then the old lady came up and ~fr. Stanley asked where
was R.obert; and she said he was in the house; and all of
them seemed to be really excited, and the old lady got to
hollering and squalling and carrying on; and ~{r. Stanley
wanted to know what wa.s the matter; and along about that
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time he got his gq:u out. of; the.har; and Robert never -wotd~
come out to the door; and Mr. · Stanley told them to tell
Robert to conie on; that he was not going tQ ·hurt him; ·that
h.e had \va:z:.rant, that ,Mr., Taylor had taken ·out for him.
And
c·ouiCi :riot· get him. out of the house... We tried to
get the. old--man to go in there; -but he. would not. :a,obert
.BroWn. 's wife ·went in and qut two or three different tjmes~
and always caine back. With .the same exnuse }vhy Robert had
not coine out. And so I :Was at .one corner of the hous_e; and
Mr. Stanley "~as thfs way (illustrating.), arid when I looked
t1P Robert caine .out with...a gun_,. an<;l he .went to raise the
run and Mr ..Stanley raised his.,abo.ut the same time, and two
three little children were stariding in the front door hi
front of Robert, and they were hollering and c.arrying on,
and his wife was standing on the door step; arid -as Robert
raised the gun, his wife jumped in· front of him
page 38 r and pushed him -back; and his mother grabbed Mr.
Stanley's gun.
· ·
Q. Yon saw Robert raise the gun?
: A .. Yes,. sir. Robert was coming to the front door; there
is a hall there, and,. as he came to the. front door and starte·d
up 1vith the gun like. that (illustrating), his wife grabbed
tlle gun and pushed him' back in the house a.way frdm the
door... .
. . .
. .
Q. How far was ~:Ir. Stanley from the..house~ ·
Q. About 15 or 20 steps.
· ·
r
Q. Close euoug·h to hurt him· pretty badly with the shotgun?
.
A. Yes, sir, he would have killed him instantly.
Q. And then wl1at happened f
. A. J\-[r. Stanley told the old man to go in the l1ouse and
bring the. gun out; thn.t he was not going in there after
Robert while he had the shotgun in there; to hrillg out the
shotgun and to tell R-obert to come on out; and finally the old
inan came back with the shotgun, but then he would not pu:t it
down. "\\Te told him to lay it clown, and he would not lay it
down, and l\fr. Wesson took tl1e gun away from him; and, a
good long time after t~w.t, Rqbe.rt ca~e out and had a pair
of overalls in his hand; and I searf'hed him and l1e had some
shells and a pocket lt:ni.fo. in--hls-pocltct.
...Q,., :flow. rpany :,shells did he have in his pocket?
. A. I· do not think there were h:nt four. I took them out
l,J;ol~1 ·his wife all. of the time that
"~ere not going to
hurt. Robert, to tell him to c-ome out; hut he never 'vould come
out.. She would go in and come .out, and had_ the same excuse
every time; and he never 'vould come out.
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CROSS EXAMINATION.

,

:.,:

.··
·:

By Mr. Buford:
· ··
-. Q. Mr. Williams, those. people were . ve-ry·· much excited,
weren't they y ~
.
. A. They seemed to -be, bnt we did not give them any cause
to be excited. It seemed that they were half crazy or excited when we got there. We got out of the car just like
we would have gotten out at your house. And we asked
Robert, and his wife came out and led us off.
·· Q. Now, you say Mr. Stanley told her tha.t he was a eonstable from La:wrenceville, and that he ·had a warrant for
Robert? ·
A . . Yes, sir.
Q. Did he ever read the warrantY
A. No, sir, he did not read it to her, I do not think.
Q. Did he show it to anybody?
A. I do not know whether he did or not.
Q. Aren't you quite sure that he did not T
A~ I do not know whether he showed it or not. He did not
show it to her. He was not looking for her.
Q. He ~did not show it to Robert, did h~ Y
A., I do not know.
Q. Now, you have said what passed between yon and Mr.
Stanley and Robert's wife on the outside of the house; that
you -told her that you were not going to hurt ·him. That
was on the outside of the house, and he was in the house.
Isn't that soY
page 40 } A. Yes.
Q. You do not know what she sai.d to him in
the house, do you Y
. .
·
A. No, sir, I do not know what she said .to him.
.
Q. All you know is that she went in the house and that
she was very much frightened, and that the mother and father
and children outside were very much frightened Y That is
true, isn't it Y ·
·
A. It was like that when we got there.
Q. And it 'vas like that soon after you got there too, wasn't
itT
A. They were all excited when we got there.
Q. You do not mean that tha.t was going on before you came
in sight of the house, do you?
A. I-say the old lady was excited when we .first got there.
Q. You mean that the arrival of Mr. Stanley with you and
Mr. Wesson seemed to have caused them some excitement
·right from the start 1

'.

'
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A. I ao not know whether that was the cause of it ·Or not.
Q. But that was the fact?
A. Y~s, sir. .When we drove up in the yard, they came out
of the door and shut the door behind them. We did not have
to knock at the door.
Q. And the presence of you three men seemed to h4ye
caused them a considerable amount {)f execitement even be'!".
fore yon got out of the car, didn't it?
A. Well, afterwards I thought she was trying to figure
awayMr. Buford: Don't tell that.
page 41 ~

o•

I

....

A. (Continued) Tha·t she ~as trying to figUre a
way for Robert to run .1;1-way, and was leading us

off.

Mr. Buford: I say, I object to that. The Court has instructed the witnesses not to tell what they think and believe,
hut to tell the facts and let the jury draw the inferences.
•

I

Q.· Finally Robert appeared in the hallway in the house?
What is that, a passageway between two rooms 7
A. Yes, sir.
Q. And he came to the front door theri 7
A. Yes, sir.
· Q. And as soon as he got to the front door, Mr. Stanley
raised his gun and pointed it at him?
·
A. When I saw Robert, he was coming up with his gun.
He was·.making an attempt to bring his gun up, but there
were some children in front of him.
. Q. And what was 1\fr. Stanley doing?
A. He raised his gun too, in .order to shoot I reckon. I .
would have, ·~f he had not.
Q. He said that his purpose was to kill him f
A. (Continued) And Robert Brown's mama grabbed Mr.
Stanley's gun and pushed it to the ground; and his wife
pushed him on back in the house from the door..
· Q. Pushed Robert back in the house?
A. Yes, sir. She was standing on the steps, and he was
right behind her.
.Witness stood aside.
page 42
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E. H. WESSON,
sworn for the CoiilJ9onwealth:
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DffiECT EXAMINATION.:
By; M:r. Lewis : ·

·
.
you wit}} Mr~ 'Stanley at the ti:me
that he went down there to arrest Robert Brown Y
.A.! Yes; sfr;
. . . . ~ · · ... 0 . . . ._ ·0, .
Q. l'jid.you ..go with ,Pi~ and Robert Brown's wife down
to his, fattier's house?
.
·
.. , . _..
A.: No, sir, I stayed at Robert Brown;s house with a pris~
onef in the car.
, . -·· ,_ . ' ..
., ..-..
Q. Did you stay in the car!
·
.
.A:.. No, ·sir, I got out on the ground.
Q. Were you there when they returned Y
A. Yes, sir.. ,·:. ...
Q. Tell. us all about that~
_
.
A. Just before they got to the holl.se, on the wa.y backt a
gi:d~l do not know whether she is here now or not-she was
J5 16 years old-before they got back. I heard the back door
to .the .house rattle; I 'vas .standing by the car talking with
"the .~prisoner, and, when, .I heard the .back door to the house
·rattle, I stepped around there, thought maybe Robert Browri
wa,.s. -~r~ng .to get a.way;.. ~n.~ -~~~~--girl_ ca~er.out on the back
porch-It w.~e. ~).pqck ·room there, not fi.n~shed, not ~ porch~;
and I askea lie-r If Robert was at home; and she srud; "No;
he is not l1ere"; that he went to...:......:
0

0

9-£ ·¥!· . .Wes~~n,. -;were

•

·.!

0

•

or

Mi. Buford: We object. to that. It is what some third
person said; and not in the presence of the a~
page 43 ~· cused.
. · .
.
. .
The Court:. The objection is sustained.
Mr. Lewis: Go ahead.
0

.

•

.A. (Continued) Well, the same girl met them coming baeir;
and wl1at she told them, I do not lmo1v... .... ....
,..
.
Mr. Buford: Don't tell that either. R-obert Bro'vn was
not there.
.
·Mr: Lewis: I do not know what he is going to tell.
l\1:r. Buford: He has no business to tell anything except
what was said in the presenee of Robert. Brown.
l\£r. Lewis: I do not. l11ow what the witness is going to
say., It rriay or inay not be· admissible. ·
.
· r 1. • .. , ·
The Court: If he can show that the girl had any agency
With the defendant, it. Jpay he admitted.. .
:!•
M:r. Lewis : I do not lmo'v what it ·is.·
. The Court: Go ahead, and tell what occurred.:
0
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A. (Continued) This girl told meThe Court: Don't tell what she said. .Tell what you onserved; what you saw.
A. (Continued) Then .she went up the path meeting Mr.
Stanley and Robert Brown's mother and father and wife; and
I could not hear what she told them. I do not know what she
told them.
Mr. Buford: We object.
The Court: Don't draw any conclusions. Tell what they
did.
0

page 44

~

A. (Continued) Then they got excited. That is
when the excitement commenced with Robert's
wife; and when they got back to th~ house, ·she went in the
house; and I stepped to the end of the house, a little away
from Mr. Stanley, and left him near his car. I was at the
end of the house, and I heard her say, "Robert, don't start
no mess. This is Mr. Stanley out here".
By Mr. Lewis·:
Q. You heard that?
.
A. Yes, sir. I do not kno'v what she meant by not starting "no mess", but I stayed ·where I could watch the back
door; and the next thing I kne'v I .heard Mr. Stanley say to
the boy in the car to hand him his .shotgun; and then I eam~
around the end of the house t{} the side of the house. I was
around this end of the house (illustrating), and, when I came
around the house, I saw the end of the shotgun, the bartrel
of it, out of the front door,. and then I was trying all of the
time to get as near to the door as I could. I knew there
was no chance for him to shoot me on the side of the house;
and his wife jumped in .the way and knocked his gun down;
and his mother grabbed Air. Stanley's gun; and, when she
knocked Robert's gun down, they went in the house; she
shoved him back in there and closed the door.
·
'
Q. How far was he from J\ilr. Stanley at that time Y
A. Not over 25 feet.
·
'
·
· · Q. Did you ever see the gun again t
page 45 r A. Yes, sir.
Q. \Vbat sort of a gun w·as it?
A. A double-barrelled shotgun; I think made by the L. ·c.
Smith people.
··· ·
Q. And then what happened?
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.A. Mt. Stanley told liis father to go in the house and
bring the shotgun out; that he did not want to hurt Robert,
but that he was not going in there when he had the shot-:
gun; and, after. ·right much persuasion, the old man did go
in the house, and he brought the shotgun out; and, when he
came out with it, we told him to lay the gun down, and he
did ~ot lay the gun dqwn right then, and I fina.Uy took the gun
away· from him.
Mr. Buford: We object to that, what the witness said with.
regard to the old man not putting the gun down; that is a
matter with which the defendant is not connected.
' The Court: But it ha's already gone in through the mouths
of two or three witnesses.
Mr. Buford: I ask your Honor to instruct.the jury to dis~
regard it.
The Court: All right. Gentlemen of the jury, what the old
man did with the gun you will disregard.

By }.{r. Lewis :
Q. What did his wife do?

A. She went back in the house. She came out and went
back twice. I do not know whether more than twice or not,
b.ut Mr. Stanley told her once very distinctly who he was;
and he said to her, ''We are not after hurting
page 46 } Robert if he comes out with his hands over his
head, but don't let him come out here with that
gun". And Robert fina.lly did come out.
Q. You heard her tell Robert, ''Don't start no mess. Thi~
is Mr. Stanley out there"Y
~· Yes, sir.

CROSS EXAMINATION.
By Mr. Buford:
Q. Something was said about setting afire to the house.
What about that Y
A. I think Mr. Stanley said if he did not come out he was
going to stick fire to the house.
Q. How many times did he make that threat!
A. I do not think but once.
Q. When was that Y
A. That was after Robert came out with the shotgun and
went back in the house with the gun.
· Q. Did he make the statement before Robert came out, that
he was going to burn the house up t

Robert Brown v. Commonwealth.
A. -No, sir.

_
Q. Now, -what was your position when you saw the -~
stuck out or the door?
·--A. Like this is the door (illustrating) I was at this end
of the house, and I heard Mr. Stanley say to the boy in the
car to give him his shotgun ; and I came around the corner :~ ·
of the house and stood up close by the side of the weatherboarding. I knew he would have to come out before he could
shoot me and tha.t I would have a chance to take page 47 ~ care of myself.
· · · Q. You heard Mr. Stanley call for his gun?
A. Yes, sir.
Q. And it was handed to him fr{)m the car there?
A. Yes, sir.
Q. Who handed it to him t
A. I believe the boy was named Dugger. He was a pris·
· oner in the car.
Q. Was he, Mr. Stanley, in front of the house that Robert
Brown was in?
. A. Yes, sir, pretty much straight to the door.
· Q. And Mr. Stanley had gotten the gun and was going.
back to the house?
A. He was just about opposite the front wheel -of the
car.
-Q. And had gotten the gun 7
A. Yes, sir.
Q. How far from the house?
A. Not over 25 feet.
Q. Where was Mr. Stanley standing when he aimed the
gun at Robert BrownT
A. Right opposite the front wheel of the car.
Q. So he had not moved out of that position much?
A. No, .sir.
Q. As soon as he got the gun in his hands, he aimed it at
the defendaht here T
A. Yes, sir.
Q. Now, you did not see the defendant at that
page 48 ~ time? ,
A. The only time I saw him was when he raised
the gun barrel up-I saw him when he raised the gun barrel
up, and then, when he leaned over the children. I could
see his head and -shoulders.
Q. His children were standing in the door?
·
·A. Yes, sir, hollering and crying, and very much excited.
Q. That was the condition with all of them, wasn't itT
A. It seemed to be.
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Q. Mr. Wesson, how tall were those children!
A. Along about so (indicating about 4 feet). The house
was 3 feet off the ground, and Mr. Stanley, being on the·
ground, I would put them up as. tall as I am above him (indicating).
Witness stood aside.

Mr. Lewis: That is the Commonwealth's case.
page 49 } TESTIMONY FOR THE DEFENDANT.
ROB.ERT BROWN, Jn.. (colored),'.
sworn on his ·Own behalf·:

.. I
l

DIRECT EXAMINATION.

.BY Mr. Buford:
Q. Your-name is Robert Brown, is it f
A. Yes, sir.
Q. Robert, you are the ma.n on trial here, the defendant in
this case, aren't you?
A. Yes, sir.
Q. Well, now, tell the jury the facts in this case so far as
you know them?
A. On that Friday I was getting logs for Mr. Taylor in
the woods, the other side of a branch, and there was a stump,
a poplar tree, and the stump was rotten on the inside and
the outside of it was hard wood.
Q. It was a stump?
.
A. Yes, sir. The outside of the stump 'vas hard, and the
horse got his front feet in that stump hole, and I ran there
to catch herMr. Lewis: I object.
The Court: The details are. not material.
Mr. Buford: No, sir, they are not.
The Court: He can say that the horse got hurt.

By· ~ir. Buford:
Q. The horse got hurtY
A. Yes,, sir.
page 50

~

l\fr. Lewis: That is all he can say.

By Mr. Buford:
Q. Then, what was the next thing that happened Y
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A. I told the boy to tell Mr. Taylor to come there.; that
the horse w.as hurt, and to come on and sew her upMr. Lewis : I object to that.
The Court : I will not allow any controversy to :figure in
the case. I cannot now tell the effect of the testimony. It
may have something to do with his attitude.
By Mr. Buford:
·:
,
Q. Then you sent for Mr. Taylor and let him know about
·
the horse being hurt f
A. Yes, sir.
. Q. What h~;tppened then?
A. Mr. Taylor came there and looked _at the horse, and
asi{ed how it happened.
M·r. Buford: . Don't go into that.

. I

•

Q. Then, what did he doY
A .. He drew a knife on me-

Mr. Lewis: I ·object to that:·

By ~1r. Buford:
Q. .And then what did he dof
Mr. Lewis: I object to that.
·
The Court: Gentlemen of the jury, you will understand
that the transaction of this man, the defendant, with Mr.
Taylor is of no consequence as to this issue, so far
page 51 ~ as the substantive facts of this case are concerned.
Any controversy between this defendant and Mr.
Taylor is admitted only to sho\v the effect of Mr. Taylor's
action on the defendant's mind at the time of this arrest.
I will allow this evidence to go in merely to· show the attitude of the accused here on the morning when his arrest
was sougl1t or undertaken.

By 11r. Buford:

.
Q. Now, Robert, tell the jury \vhat Mr. Taylor did .and
what he said about the horse, and what he said about hurting you, if he said anything~·
A. He told me that I \Vould have to pay for· the horse; and
was cussing me.
l'Ir. Lewis: I object ..
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·' The Court: He cannot tell that.
Mr. Lewis: This is the charge of an attempt to shoot an
officer. 11 he was mad about something, that would not be
a.ny defense as to this charge.
. The Oourt : The question here is as to what he intended
to do on this occasion, and what actuated him then, and
whether he was justified or not. It may have some bearing
on the question of the defendant's intent. He can say
whether he was afraid of J.\!Ir. Taylor or not.
I

.

By Mr. Buford:
Q. Then, did Mr. Taylor draw a weapon on
_page 52 } you 7
•
:
A. 1res, s1r.
Q. What did he do!
A. He drew a knife on me and told me he was going to kill
me. lie .said, ''I am going to kill you if it is the last thing
I do".
Q. And what did you do?
.A. I ran away.
Q. To get away from the danger there with him T
A. Yes, sir.
Q. And did he follow y.ou Y
A. Yes, sir.
Q. How far did he follow you Y
A. About as far as from here to the corner of Mr. Thomas's
hardware store.
Q. And how far would you say that is?
A. Around 300 yards or more.
Mr.. Buford: You are a right poor judge of distance. I
do not rec~on it is more than 100 yards.
Mr. Elmore, the Clerk of Court: It is at least 100 yards.
By Mr. Buford:
Q. Then, you went home, did you T

A. Yes, sir.
Q. Now, that happened on Friday, the 21st of }.larch. Then,
what did you do the next day?
A. I came up here and told the Commonwealth about it.
Q. Who? Mr. Lewis?
page 53 } A.- Yes, sir, for the protection of myself. I
asked him if I had a right to protect myself if any
one came after doing anything to me ! and he· said that I did;
and I went to your offitce and sa'v Mr. Raney, a.nd told him
about it; and he ·told me the same thing. He told me to go
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back home, and he said, ''You protect yourself with your :list,
a gun, an axe, a stick, or a rock, or anything"-if anybody
came up there.
Q. If anybody came there to hurt you t
A. Yes, sir.
Q. And you went home then?
A. Yes, sir.
Q. You were here on that Saturday?
A. Yes, sir.
Q. And then on Sunday morning tell what happened, so
far as you know it?
A. I was at home and got up early and made a fire, and my
children and my wife got up, and my wife· started to cook
the breakfast; and I went back in the house and laid back
down; my wife went out to cook the breakfast, and, while
she was there, a car came up to the door, and one of my chaps
said, "Pa, there comes a carload of men now"; and th,en I
heard her, my .wife, go from the kitchen out to the front
door; and she did not come to where I was then ; and then,
when she came to where I was, I ·said, "Who is it?" and
she said, "I do not know who it is. It is a carload of men";
and I asked one of my chaps, "Who is it?', and she said,
''A carload of men'' ; and I said, ''I will go out
page 54 ~ there''; and the chap .said, ''No, don't you go. Let
me go.''
Mr. Lewis: I think it is entirely inadmissible what he
told the children and what they said. But go ahead.
The Court: What he told the children is not testimony.
A. (Continued) And the chap locked the door when I
starteo to come out of the house; and I did not know who it
was. I did not know whether he came to kill me or not;
and I did not know who he was! and I went to the door with
the shotgun in my !ight hand and pulled the door open ;
and the :first thing I saw was Buck Dugger sitting in the
car handcuffed; and at that time I heard my wife hollering,
"Man, don't shook my husband", and she grabbed the gun
then, and Mamma was standing on the step and she said,
'-'Son, you get back'', and she pushed me back in the house ;
and then, when she pushed me back in the house, she shut the
·
door; and I laid the gun down.
By Mr~ Buford:
Q. Did you raise your gun and point it at Mr. Stanley?
A. No, sir, I never did. I did not have time after I got
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to. the· door. - I never did raise it. When I go.t there. I saw
them 8.Jl.d. I thgught they. were. officers· then..
Q. you 'thought they were officers then r
A. Yes, sir. I had never se-en Mr~ Stanley.,. butr _when I
s~~ the boy in the car handcuffed, then I t:Itought the others
were officerS', and 1 went baek and laid the· gun down and
started putting on my clothes ; and I told them
pa~ 55 } I would be out in a minute· or two:..
.
Q~ And did you come out as soon- as. you got
dressed.?:
A. Yes, sir, I came out in my overaiTs, with one· gallus over·
my. shoulder and the- other gallus hanging down.
Q. And that is about all that was done, isn't itt·
A. Yes, sir.
Q.. Was there any cursing- around there, much!.'
A. Yes,. sir, "they were cursing around at the door~ I heard
Mamma and Papa asld'ng them what they· were· doing.. I·did
not know· what it 'vas·, but I heard the officers cursing~. What
they were .doing, I do not know~
Q~. Did you hear them threaten to burn the house up y·
A .. Yes; sir, I heard them say, ''Come on and set fire· to the
damnerl house and burn it up"; and Mamma said, ''Man, you
cannot burn up all of them children in that house"·; and he·
said, "Yes, I will set it afire, and 1 don't mean maybe" ..
Q. He said~ ''Yes, I will set it afire, and I don't mean. nuey:...
be''Y
A .. Yes,: sir, that he was: going· to- burn it up ..
CROSS:

EXANIINATION~.

By Mr .. Lewis:·
Q. Who did you hear d_oing all of that cursing 7·
A. I d·o not ]{now.
· Q·. Was it. all of them or one -of them or hvo of them· that
was doing the cursing?
A. I think it was hvo. One I did not hear cuss.
Q. 'Which one "ras it that you did not hear. curse?.·
A. The little fell<nv~
page 56- ~ Q. Yon heard the big man curse, and· you- heard:
1\{r. Stanley curser
A. Yes, -sir.
· ·Q: You kne,v· 1\fr. Stanl'ey, didn't you?'
A .. No; sir, I liad never seen liim before.
Q. Di'cln 't your wife ten you, when you were back in that
lieuse there, that Mr. Stanley was. out there: with a warrant.
for.- yont
··~
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A. No, sir, she never came in there where I was. I was
in the room with the next room door locked up.
Q. One of the officers testified that he heard her tell you
tha~. Mr~.. S~~t4~Y.WAS out there with a warrant for you. Did
you hear her ·say that.Y
·
- .
. A~ .. No, sir, _she never came in the room where I was.Q. Did you -see the men through the window before yoti
came to the door?
A. No, sir, the window shade was pulled down.
Q. Yon did not raise the window shade and look out 7
A. No, sir.
·
Q. Where was your gun in the house?
A. In my bedroom.
Q. Was it loaded f
A. Yes, sir, but I dia not keep it loaded all of the time.
Q. You picked the gun up and went to the door. ·What
did you take tlte gun to the door for?
A. To protect myself. · .·,
Q. You carried it out there to shoot somebody,
l)age 57 ~ didn't you Y
Afr. Buford: Let him answer.

By .1\fr. Lewis :
Q. What did you carry it out there for?
A. I carried it, if l1e was g·oing to kill me, I was going to
step out and try to .save myself.
Q. Did you think anybody \Vas going to kill you?
A. He said so.
Q. Who said so?
A. Mr. Taylor.
.
·
Q. You did not think it was 1\fr. Taylor out there, did you t
A. lie said he would kill me if it was the last thing he did.
Q. Did you think it was Mr. Taylor out there?
A. I did not think it was anyone else.
Q. Your wife had left there with these· officers anSJ. gone
to your father's house and come back before you ever came
out with the gun. Didn't she ~ell you it was not 1\fr. Taylor?
A. No, sir, she did not come. ''rliere I was.
Q. She n~ver tolcl,you_ a... thi1;1gt ..
. A .. No, , sir,. she. ,did. n9.t c.o;me where I was.
,
· Q. I)icln 't yoli ·know she· had gone to your father 7 s house~
A. I knew that she "rent away. I did not know \vher,e.
Q. Don't you know if it had been ~Ir. Taylor she would
have told you so?
.
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Mr. Buford: He did not know that.
By Mr. Lewis:
Q. Didn't you know that it was safe for you to .come. out Y
A. No, sir. · · ·
page 58 } Q. She did not tell you not to come out, that it
was dangerous, did ·sheT
"
A. No, sir.
Q.. You came out with your gun. Was it cocked Y
A. No, sir, it was not.
Q. It was a hammerless gun Y•
A. Yes, sir.
.
·
1
Q. You did not carry that gun out there to hurt anybody, but just to protect yourself?
· A. ~~s, sir, just to protect myself.
Q. When you consulted me, didn't I tell you to go to Mr.
Wesson an~ get a warrant and have this man sworn to keep
the peace?
_
·A. Yes, sir, to have him arrest~d.
Q. I did not say to have him arrested. Didn't I say to
. have a. peace warrant issued here at the Clerk's Office T
A. Yes, sir.
Q. And did you do it?
A. No, -sir.
·
Q. I told· you that you had a right to protect yourE?elf; and
Mr. Raney told you the same thing; but I advised you to get
a peac.e warrant, didn't I¥
· A. Yes, sir.
Q. You said you were afraid of him, didn't you Y
A. Yes, sir.
Q. And you did-not do'itT You did not get the
page 59 ~ peace warrant, did you?
A. No; sir.
RE-DIRECT EXAMINATION.
By Mr. Buford:
'
· ·Q. You did not do it because you did not want to have Mr.
Taylor arrested Y
· A. No, sir, I did not want to have him arrested.
Q. You did not" want to· swear. out a warrant against a
whi.te man.·
A. No, sir, I did not.
Witness stood aside.

'

...
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_l

ARLENE BROWN (colored),
sworn for the defendant:
· DIRECT

EXAMJNATION.

By Mr. Bufo·rd:
Q. Is your name Arlene Brown Y
A. Yes, sir..
.
Q. Are you the wife of Robert Brown, the defendant here 1
A. Yes, sir.
··
Q. Tell about this· trouble.
.
'A. I was in the kitchen, getting ready to get breakfast,
·and I looked out of the window a.nd this car was coming· in· the
yard;,and I met them at the door and said, ."Good morning" ; and they sa.id "Good morning" ; and· they saidz "Is .
Robert Brown in'' and I said, ''He generally gets up soon
·
on Sunday mornings and goes to his iather's"·;
page 60 ~ a.nd I told them I would go there with them; 'and
·
I went there with them; and I said .to his father~
'"Bpss, here are some white men looking for Robert"; and
T said, ''He is down at· his house''; and I. turned around
then and went back, and they. all came on; and then, when
we got home, this officer (indicating Mr. Stanley) got his
rifle out of the car and stepped to th~ corner of the house
and said, ''Tell Robert to com~ out, and, if·· -he ·don't ·come
• out in a. few minutes, I will ·set the damned house on fire'-'.;
and he did not come out right then, but, when he did come
~ut, he came with his gun pointe-d down to the floor; and at
that time the man said, "He· has· got a gun", and he threw
the rifle in his face, and I grabbed it; and he said, ''Turn
it loose"; and jel"ked it away; and at that· time he throwed
tne gun in my face; and then he throwed it on Boss. That
is my husband's father. And that is the whole time I was
there.
'
: ·
· ~ .·
· Q. Did you take hold of the gun that 1\!Ir. Stanley pointed
at your husband·?
·
·
··
· ·
. A .. Yes, sir, God knows I grabbed it. When he throwed
it in his face, I grabbed it. And the place· is on my lia-nd
now. I will show it to you. When he· snatched it out of
"my hand, it cut it. I showed it to you "in your office.
Q. Where was your husband, Robert Brown, then Y
A. In· the house, I recko·n; I did not go in· the house until
he ·brought the gun out. That was after ·he (meaning the
officer) had throwed the gun in Boss's face.·· That was the
time I went in the house. · ·
·
·
page 61 ~ Q·. And then you went in, after Robert went
back?
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A. I did not go in until after his family was there; and
after he (meaning the ·Officer) threw the gun in Boss's face,
I stepped in the house: -· · · · ·· ;, · · ·
Q. When you say '-'Boss.", you mean your husband Y
A. I mean my ·husband's father.
Q. Did Mr. Stanley point the gun at the old man, too Y
A. Yes, sir, he threw it in his face; and he threw it in
my face; and he said, "Woman, turn the gun loose"; when
he threw it in Boss's face, I grabbed it; God lmows I grabhed
it.
Q. Was there any cursing around there t
-~ .Ye~,. si~,. a_lotof it.
.
'~: Were you all very. much excited?
A. It scared me. I have palJ?itation of the heart.
Q. 'You have· j)alp'ftatio:ii''of 'the heartY
~- Yes, sir.. , ·
~Qc_Now, you spoke of a rifle. Mr. Stanley said it was a .
shotgun, a single barrelled shotgun. I take it that it was
one. of these magazine guns?
A. I do not know the different kinds of guns. I said it was
a rifle.
No cross examination:· ·

JYihi~~s.~food aside.
page 62

~

ROBERT BROWN, SR. (colored),
sworn for the defendant:

DIRECT EXAMINATION.
By Mr. Buford:
....
Q. Robert, are yon the father of the prisoner here.? .
... . .
A. Yes, sir.
~ Q.. Were.you .at his house when this occurrence took place
that 've are talking a bout?
. A. Yes, sir.
Q. No,v, tell the jury 'vhat you know about it, Robert?
A. Arlene came to my house on that morning. I had not
gotten up; and she said, "Two 'vhi~e mCJ1 iu~.e :ll~ro, ~:nd they
· want to see Son''; and I said; '' rrell. ~hem to ,vait' ~; . .and I
~res sed and went. to the. door and said, ''''Tho are you.. all 1''
a~tJ.i :.th¢Y sa_i.d, '.'Is lt~ ~1er,e l" .and I said, "\Vho are you
all~'.'. ~-!ld.. tp,ey SO;~¢!, :'.' l.~,. l1e. here 7" and I said, "Who are
you ~'llU "··and tliey sai'd, "Is he here?" and my wife said,
''No, he ain't here"; and then they went back; and then
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I went along behind them; and the little one was behind and
the big one was in front; and then .one of them went to his
car and got his gun; I do not kno'v whether it was a gun
or a rifle; and he went to the corner of the house like this
(witness arose from his chair and illustrated) and said, "Tell
him to come on out''; and 'vhen Robert came out, he came
with the gun behind him down so (illustrating) and then
he (meaning the officer) pulled the gun on him, and at that
time Arlene grabbed it and said, ''Don't shoot my husband'';
and he said, ''Turn my gun loose''; and then he threw the
·
gun on Arelene, and then he threw the gun on
page 63 ~ me ; and I said, ''Don't throw the gun on me. I
haven't done anything in the world" ; and then
my wife commenced hollering,. '-'~1:urder! J\tiurder! Murder!
~1: urder ! '' and he told her to tell him to come out of there
,·,or I will set the house on fire"; and he said, "Go in there.
Go in there"; and bring tha.t gun out here. If you don't
bring tha.t gun out here, I will set the l1ouse on fire"; and
I was slow going in there; and at that time my wife went
in the house and brought the gun to the door; and then I
went to the door and got the gun out of her hands and
said, "Gentlemen, here is the gun"; and he said, "Lay it
down''; and I wns slow in laying it down, and he snatched
it out of my hand, and drawed his. gun on me again. And
then I had to stand aside; and he said, ''Go in there and
bring l1im out of there"; and, after a while, I went in the
house and said, ''Son, come on out here''; and he came on
out, and I came on out with him; and one of them was standing in that corner (illustrating), with two pistols and he
(indicating) was there 'vith the gun, and the other one standing there (indicating) with two pistols; and then I came ·out
ivith him, and then he (indicating) turned around and drawed
the pistol right in my brenst; after I went in the house and
came out with l1im, he drawed the pistol right in my breast.
Q. Were you pretty scared~
A .. I was pretty g-ood and scared. There was a gun and
three or four pistols, and I had not done anything. And
they ha.d drawn them on everybody; and then my
page 64 ~ wife said, "Show your authority"; and I said,
''Show your rjght' ', after I got him out of doors;
and he said he was going to sho'v a damned thing. _!Ie did
not tell me he was an officer at ail. .And he went away from
there and clid·not say he was an officer; all he said was that he
was not going to show a damned thing.
Q. vVhen you first saw tl_lese gentlemen coming up, you did
not l\no'v who they were, did you 1
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Q. Were those officers drunk?
A. I do not know. They were wild men.
Q. Do yon know Mr. Stanleyf
A. No, sir, I did not know any one of. them.
Q. Were they cursing and rearing around there f
A. Yes, sir ; that he was going to set the damned
.
page 66 ~ house on fire and· burn it up.
Q. That was after Robert came out to the door
with the gun, wasn't itT
A. No, sir, it was before he came out.
. Q. Didn't you say it. was after Robert had come to the
door with the gun that Mr. Stanley said he was going to set
the house on fire f
A. It was before.
Q. Didn't I understand you to say that it was afterwards
when he said that f
A. I said before he came out. .
Q. What are the facts? When did he say that? Was it
before Robert came out or not?
A. Yes, sir, before Robert came out.
Q. Then he said that before he knew whether Robert was in
tlle house or not f Didn't he f
·
(No response.)

Q. Now, will you tell this jury that Mr. Stan~ey ~threatened
to burn that house up before he knew whether the man he
was after was in there or not? Is that what you tell this
jury?
(No response.)
The Court: Answer the question.
Bv Mr. Lewis:
·Q. No,v, think good, old man 7

Witness:

Now, you ask me again.

.·

Q. I asked yon if Mr. Stanley make the statement that he
would burn the house up before Robert showed
page 67 ~ himself there at the door, or afterwards?
A. He made the threat after Robert showed
himself at the door.
Q. He made it afterwards Y
A. Yes, sir.
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Q.
A.
burn
Q.
A.

Just now you said it was beforef
Yes, sir, he said, ''Bring him out of there, or I will
the house u·p' '.
That was after Robert had come to the door!
Yes,. sir, I think it was.

Mr. Lewis: Of course it was.

Q. Then, what did you mean by saying just now it was before Robert came to the door? What did you mean by that Y
(No response.)

Q. Well, then, I will ask you this question: Did anybody
catch hold of the gun that Robert had when Robert had it
there at the doorT
A. No, sir.
· Q. Who caught hold of the gun that Mr. Taylor had when
Robert came to the doorY
A. Robert's wife.
Q. ·Your wife did not catch hold of it, did she Y
A. No, sir, she did not.
Q. Where was Robert's wife when Robert came to the
door? Was she out in the yard or up at the house?
A. She was close up to the house; on 'the steps.
Q. How far was Mr. Stanley from Robert when Robert's
wife caught hold of 1vir. Stj}nley's gun 1
page 68 ~ A. Right by the side of the door.
Q. As close as I am to you (five or six feet) Y
A. He was standing at the door.
Q. Then he was not as far from him as to that wall (15 or
20 feet)?
A. No, sir, he was not.
Q. Where was your wife 7
A. Out there in the front.
Q. An~ she was shouting and hollering like you were?
A. No, sir, she 'vas not shouting and hollering like I was,
but she was hollering. ·
Q. Didn't yon wife tell ~Ir. Stanley that he could not burn
np tllat house with an of those little children in it¥
- A. Yes, sir.
Q. What did he say to that~
.
. A. I:le said he was going to set the house on fire and burn
1t up. ·
Q. Didn't Mr. Stanley ask you to go in the house· and get
Robert to come out T
·
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A. Yes, sir, I have told you that.
Q. And you did it, didn't you? You brought the gun out
first7
'
, . ·
·
A. No, sir, my wife brought the gun out to the door.
Q. I thot;tght you said· you brought the gun out?
A. No, sir, she brought the gun out.
.
Q. After your wife- had brought the gun out
page 69 ~ and had transferred it to yon and. you had pranced
around with it in your hand. f-or a while and finally
put it down, then yon went back in there and brought Robert
out, didn't you?
A. Yes, sir.
.
Q. N eithr.r Mr. Stanley nor any one of the officers went in
the house?
A. No, sir. ·
Q. Didn't they tell you that they were not going to hurt
l1im?
:rvrr. Buford: I object.
Overruled. Exception.
•

~{r. Buford: \Vas that in the presence of the accused? .
Mr. Lewis: This witness has testified that he thought they
were going to do his son some harm.
The Court: It goes to the credibility -of the witness~ I will
limit it to that.

Bv ~:Ir. Lewis:
'Q. Didn't they tell yon they were not goi11g to hurt-Robert? .
.A.. No, sir, they did not tell me that before they got. hi~
out in the car; and my wife asked them not to hurt my son;
and he said, "No, I am 110t going to hurt him".
Q. They did not 1ell you they were not going to hurt him .
nntil then?
A. No, sir.
\Vitness stood aside.
~Ir.

Buford: That is the case.

page 70

~

TESTIJHONY IN REBUTT.AL.

T. L. STANLEY,
recalled in rebuttal:

•
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E~M,INATION.

By Mr. Lewis:
Q. How far, ~fr. Stanley, were you from the house when
Robert Brown came to the door with the gun in his hand?
A. 15 or 20 feet.
Q: Who caught h~ld of your gun and knocked it down?
.A. His mother.
Q. Did his wife tal\e hold of your gun at all f
A. I did not see it.
Q. Did anybody take hold of Robert Brown's gun?
A. His wife.
Q. Was there much cursing and swearing going on around
there?
A.· Not but a very little until after Robert came out with
the gun, and then I used some pretty strong language. I ·
will admit that I was wrong in doing so, hut I got mad and
used some pretty strong language to get him out of the house.
Q. Did you tell these people and this old man that you
were not going to hurt him?
A. Yes, sir. They asked the question, and I said, ''No, we
win not 'harm him. Tell him to come out with his hands
up".
Q. Who brought the gun out finally?
A. The old man; Bob Brov.rn.
Q. Did his wife bring it out, or did he bring it out?
A. When I saw it, it was in his hand. I did not
page 71 ~ see it in his wife's hands.
CROSS EXAMINATION.
By Mr. Buford:
Q. Now, Mr. Stanley, when you told the old man to bring
Rober.t out, that you were not going to hurt him, that was
after you came so near killing him, wasn't it f
A. Yes, -sir, tl1at was after Robert came out with the gun.
Q. According to your previous testimony, it was the matter
of a second between life and death 1
A. Yes, sir.
Q.. One second more and you would have had him a dead
man?
A. Yes, sir, or he would have had me.
Q. But you had the drop on him?
A. Yes, sir, his gun at the time wo-q.ld have struck me
about the lmee, and I would have struck him about the neck.
Q. He did not have his gun to his shoulder, did heY

•
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A. He was coming up with it over the children's head$. I
was down below him and the children were between us.
. Witness stood aside.
Mr. Lewis: That is the case.
(The jury retired.)
Mr. Buford: We move the Court, if your Honor please,
to strike out the eyidence offered by the Common,vealth, for
two reasons: First, that it does not show an assault by the
defendant or any attempt on his part to commit any form of
felonious homicide; and, second, upon the ground that upon
the Commonwealth's own evidence the defendant
page 72 ~ "\Vas entitled to do all that he is said to have done,
for the protection of his own life against the admitted purpose of the witness, Stanley, to kill him.
Mr. Le,vis: I object to the motion.
The Court: It is overruled on the ground that the Commonwealth ~s evidence shows that the accused had .been informed by his wife that the officer had been identified to her
and had applied for his arrest; that an officer is as much
entitled to protect his life in the execution of a warrant as
is· the accused, in an effort to arrest a person whose arrest
is required by law, under the circumstances disclosed by
the evidence in this case. To the action of the court in overruling said motion the defendant duly excepted.
(Jury recalled.)
Testimony closed.
page 73

~

The court certifies that at the conclusion of the
evidence' in this case the attorney for the Commonwealth tendered to the court instructions designp.ted as
A, B, C and D, which the attorney for the Commpnwealth
requested the court to give to the jury, and which instructions are as follows:

A.
The court instructs the jury that if they believe from t11e
evidence, beyond a reasonable doubt, that T. I.1. Stanley as an
officer of the county of Brunswick on the occasion mentioned
in the indictment went with a warrant properly issued by
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a magistrate, to the house of the accused, Robert Brown,
for· the purpose of arresting the said Brown as directed in
the warrant, then in executing said warrant and effecting
said arrest, the said Stanley had a right to use all reason:.
able means necessary to accomplish this purpose.

B.
The court further instructs the jur.y that if they believe
from the evidence beyond a reasonable doubt that tbe accused had been informed by his wife that the witness Stanley was an officer, and that his errand 'vas to execute a warrant for the arrest of the accused; and that thereupon the
accused came to his door armed with a gun and presented,
or attempted to ,present, the gun at, or to,vards, the officer,
under circumstances, a.s they appeared to the said Stanley,
threatening the said ..Stanley with death or serious bodily
injury ·by means of said gun, then the said Stanley had the
right under such circumstances, to prevent, by all reasonable means, the said ~.obert Brown from ki1ling or doing to
him, the said Stanley, such bodily harm, and to
page 74 ~ that end, if necessary, to take the life of the accused.

c.

The court further instructs the jury that if they believe
from the evidence beyond a reasonable doubt tllat the accused raised his gun with intent to bring it to bear on the
said T. L. Stanley, and thereupon to shoot and kill the
said Stanley; and that the said Stanley was at the time in
effective range of the said gun; then the act of the accused
in thus raising his said gun was a sufficient overt act toward
the accomplishment of tbe crime of murder .to warrant the
conv:iction of the accused of the offense charged in the indictment unless this ·act, on the part of the accused, 'vas
committed by him in the honest and reas_onahle belief under
the circumstances as they appeared to him at the time that
to shoot and kill the said Stanley was a necessary means
of defending hiinseH in his home from a violent and unlawful
assault at the hands of persons intending to do him serious
bodily harm.
D.
That the

crcdihilit~r

of witnesses, is a question exclusively

for the jury, and that where there is a conflict of testimony,
it is for the jnry to dceidc which of said witnesses are telling
tl1e truth. The conclusion reac.hecl by the jury as to the
tn1th or falsity of tl1e testimony as a whole, or of any in-
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dividual witness, whether testifying on behalf of the Commonwealth or on the behalf of the accused, may be based
upon the appearance of the witness· or witnesses on the
stand; their manner of testifying; their apparent candor,
fairness or bias, if any such appear; their intelligence or
lack of intelligence; their interest, if any, in the outcome of
the trial; tl1eir cbnduct and demeanor while testi""
page 75 } fying; .their~ opportunity of knowing or seeing the
things about which they testify; the reasonableness
or unreasonableness of the testimony; the probability or
improbability of their testimony as measured by the recognized and ordinary standards of human conduct; in short,
the jury are told that in arriving at their conclusion as to
the truth or falsity of the evidence, they are to use the ordinary standards which from their experience in the conduct
of human affairs induces them to arrive at such conclusion ;
and in so doing, the jury may accept or discard the testi.::
mony of any one or more witnesses whom they may deem to
be thus unworthy of credence, and in like manner accept and
believe such testimony, as in the judgment of the jury, is
worthy of belief, and find a verdict in accordance therewith .
.And the defendant, by counsel, tendered to the court instructions Nos. 1, 2, 3, 4, 5, 6 and 7, respectively, which he
requested the court to g·ive to the jury which instructions are
ns follows:

1.
Thu t in order to jus( ify the conviction of the defendant
of the offence clw.rged in the indictment they must believe
from the cvidenec, beyond a reasonable doubt, that the defendant aftemp1cd to eommit the crime of murder or other
g-rade of felonious homicide, and in such attempt did some
ac.t toward its commission. An attempt to commit a crime
consists of an intent to commit the crime and a direct in~
cf'fectnnl act toward its commission.

2.
\Yhi1e tho act of un1;rwfn11y pointing or arm1ng a gun at
a person within the cffccti\'e rang-e of the gun constitutes
m1 assault, 1-l1e mere faet that the defendant had a
page 76 } gnn in his lwucl~ and was in the act of raising it,
if he did not. either point or aim it at the witness,
T. L. ·Stanley, docs not constitute an assault.
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3.
The court further instructs the jury that if they believe
from the evidence that on the 21st da.y of March, 1930, the
defendant had been threatened by one, J. H. Taylor, with
death or serious bodily injury; that on the 22nd day of
March, 1930, he had consulted the attorney for the Commonwealth, and had been advised that he was entitled to defend
himself against an act of violence attempted to be done him
by the said J. H. Taylor; that' on the 23rd day of March,
1930, T. L. Stanley, R. E. \Villiams and E. H. Wesson drove
t'o the home of the defendant; and that the defendant upon
their appearance at his home 'vas unaware that the said T. L.
·Stanley was an officer of the law charged with a. warrant for
his arrest, which he was seeking to eexcute, but mindful of the
threat of the .said Ta.ylor, believed that the said Stanley and ,
his companions were persons intending to kill him or do
him great bodily harm, then he had the lawful right to arm
himself with his own shot-gun for the purpose of defending
himself if it became necessary.

4.
If the witness, T. L. Stanley, armed himself with a shot-gun
inim.ediately before the defendant made his appearance a.t the
door or in the hall-way of the house mentioned in the evidence, and aimed the gun, while within the eft'ective range
thereof at the defendant under such circumstances as led
the defendant reasonably to believe that the said T. L. Stanley intended to kill him or do him serious bodily harm, the
defendant had a legal right to raise his gun with
page 77 ~ the intent to shoot and kill the said T. L. Stanley
if necessary to protect himself from death or
serious bodily harm at the hands of said T. L. Stanley.

5.
The warrant issued by the justice of the peace for the
arrest of the defendant which the witness, T. L. Stanley, as
a constable, had in his possession on the 23rd day of March,
1930, charges the defendant with a misdemeanor, and did
not authorize the said T. L. Stanley to attempt to kill the
.defendant in order merely to effect his arrest; nor would
said warrant, although the said T. L. Stanley had believed
it charged the defendant with a felony, have justified the said
T. L. Stanley in attempting to kill the defendant merely to
effect his arrest. The right of the said T. L. Stanley to at-
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,tempt to kill the defendant would have arisen only if th'~
defendant had attempted, without legal excuse or justifica~.
tion, to kill him or do him serious bodily ha.rm. If the said-~
T. L. Stanley immediately before, or at the time the defendant is alleged in the indio.tment to have assaulted him, had
himself assaulted the defendant and was aiming his gun at
the defendant with intent to kill him, then the defendant was
entitled to defend his own life and the jury should find him
_not guilty, although they may believe from the evidence, beyond a reasonable doubt, that the defendant attempted to kill
the said T. L. Stanley while the said T. L. Stanley was so
attempting to kill him.

6.
If the said T. L. Stanley, with the persons accompanying
him, went ,.to the home of the defendant heavily armed. and
deported himself in such a manner as to terrify the family
of the defendant and the defendant himself, and cause him
reasonably to fear that the said T. L. Stanley inpage 78 ~ tended to kill him or to do him serious bodily harm,
the defendant had a ·lawful right to defend himself against such apparent danger, notwithstanding the said
T. L. Stanley was a. constable having the warrant in his possession, and to shoot the said T. L. Stanley if necessary to
protect his own life.
·

7.
The jury are further instructed that the defendant is entitled to an acquittal unless, in the opinion of the jury, his
guilt is established by the evidence, beyond a reasonable
doubt.
The giving of which instructions A, B, 0 and D the defendant, by counsel, objected, but the court overruled the
said objection and gave the jury each and all of said instruction.g, to which action of the court the defendant thereupon
duly excepted.
And the court gave to the jury instructions Nos. 1, 3 and
7 a.s tendered by the defendant, but being of opinion that the
other instructions granted by the Court sufficiently and pr-operly state the law applica.ble to the evidence refused to give
instruction No. 2. and amended instructions Nos. 4, 5 and 6
so as to read respectively as follows: in which said amended
form they were given by the Court, being herein designated
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respectively as thus amended and given· as instructions 4a,
5a and 6a:

4a.
. If the witness, T. L. Stanley, armed himself with a shotgun immediately before the defendant made his appearance
at· the door or in the hall-way of the house mentioned in
_the evidence, and aimed the gun, while within effective range
thereof, at the defendant under such circumstances as led
the defendant reason_ably to believe that the said T. L. Stanley intended to kill him or do him serious bodily harm, the
defendant had a legal right to raise his gun with the intent
to shoot and kill the said T. L. Stanley if necessary to protect himself from death or serious bodily harm at the hands
of ·said T. I.J. Stanley; unless they shall further believe from
the evidence beyond a reasonable doubt that the defendant
had been· previously apprised tlw,t the said Stanley ca'me as
an officer of the law charged with a warrwnt for
page 79 ~ his arrest; and had thereupon presented h!imself
in the sai(l door or hall-way a·nned w·ith a shot gun,
with which he inten(led to shoot ·the said Stanley in order
to deter Qr preve·nt the said Stanley frorn effecUng his arrest;
and that the said Stanley had, under the circumsta•nces,
reasonably a;nriicipaJ;ed such course on the part of the defendant, a.nd by his act in ai·ming the gun at the accused,
put himself in a ·rea'8onable posture of self defense.
5a.
The warrant issued hy the justice of the peace for the
arrest of the defendant which the witness, T. L. Stanley,
as a constable, had in l1iR possPssion on the 23rd day of :Marc.h,
1930, charges the defendant 'vith a misdemeanor, and did not
autl1orize the said T. L. Stanley to attempt to kill the defendant. in order n1erely to efFect l1is arrest; nor would said
warrant, although tlw said T. L. Stanley had believed it
charged tho defendant with a felony; have justified the said
T. L. Stanley in attempting to kill tl1c defendant merely to
_effect his arrest. The rig-ht of the said T. L. Stanley to
attempt to kill 1he defendant-. 'vould have arisen only if the
"defendmit had viole·ntly rPf-used to submit. to arrest, malcing
it necessa.ry, ·i.f su-ch 1.U(we the case for the sa·id Stan-ley to
lcill the acrusPd in orrl er to exerufe the said warra.nt, o1· if
the defenaanf had attempted, without legal excuse of justi-fication, to kill him or do hhn serious bodily harm. If the
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said T. L. Stanley immediately before, or at the time the de:fendant is alleged in the indictment to have a~sauUed him,
had himself, under the circumstatnces unreasonably a;n,d unnecessarily assaulted the defendant and was aiming his gun
at the defendant with intent to kill him, then the defendant
was entitled to defend his own life and the jury should
find him not guilty, although they may believe from the eviqence, beyond a reasonable doubt, that the defend~
page 80 ~ ant attempted to kill the said T. L. Stanley while
the said T. L. Stanley was so attempting to kill
him.

6a.
If· the said T. L. Stanley, with the persons accompanying
him, went to the home of the defendant heavily armed and
under th!3 circumstances UlfiiiMcessarily and unreasonably deported himself in such a manner as to terrify the family
of the defendant and the defendant himself, and cause him
reasonably .to fear that the said T. L. Stanley intended to
kill him or do him serious bodily harm, the defenda:Q.t had a
lawful right to defend himself against such a·pparent danger,
notwithstanding the said T. L. Stanley was a constable having the a:rrest warrant in his possession, and to shoot the said
T. L. Stanley if necessary to protect his own life.
To the action of the court in refusing to give said instruc~
tion No. 2 and in amending said ins.tructions Nos. 4, 5· and
6 the defendant, by counsel, objected; hut the court overruled
said objection and gave said instructions 4, 5 and 6 to the
jury so amended; to which action of the court the defendant
thereupon duly excepted.
The amendments made by the court to instructions 4, 5 and
5 so tendered by the defendant a.re italicised in this certificate but were not italicised in the original instructions
ns given to the jury.
Instructions designated A, B, C and D, requested by the
Commonwealth and instructions Nos. 1, 3 and 7, requested
by the defendant and instructions Nos. 3, 4 and 6 requested
by the defendant and amended as aforesaid by the court are
nll the instructions given by the court to the jury.
Before said instructions were given to the jury, the de.
fendant, by counsel, stated the grounds of his expage 81 ~ ceptions to instructions A, B, C and D and to the
action of the court in refusing to give instruction
No. 2 and in amending instructions Nos. 4, 5 and 6 as follows:
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Mr. Buford: May it please the court:

To

avoid repetition in stating our objections and grounds
of exception to the instructions tendered by the Commonwealth as well as to the amendments made by the court to
instructions tendered by us on behalf of the defendant, I
ask that your Honor will consider the objections as being
applicable to all the instructions and amendments to which
we are excepting.
I shall address myself first to instructions A, B, C and D,
requested by the Commonwealth.
Instructions A, while it may, to a limited extent, state correctly an abstract proposition of law, is misleading as tending to indicate that the conduct of T. L. Stanley and his
admitted attempt to murder the accused constituted "reasonable means" to accomplish his purpose to make an arrest.
No justification can be offered for the conduct of Stanley
and his associates in terrifying and assaulting the accused
and the members of his family as shown by the evidence. I
call your Honor's attention to the case of Crosswhite vs.
Batrnes, 139 Va., 471, where the court on pages 480-481 said:
"Public officers duly equipped with the authority of the
law represent the majesty of the law, and to them, when so
equipped, every good and true citizen should yield prompt
and willing obedience, and they should be accorded the fullest
protection in the discharge of their duties. But 'nothing
can so militate against the effi'cient administration of justice
and the proper regard for the law of the land as unlawful
and reckless conduct on the part of officers who are charged
with its enforcement'. Bourne vs. Richa,rdson, 133 Va.. 441,
113 S. E. 893.
· It is outside of the point involved in this case to discuss
the rights of an officer seeking to arrest one who is simply
fleeing fr<>m arrest for a misdemeanor, but we so frequently
read in the press of acts of violence by officers in such cases
that it is deemed proper to say that such officers
page 82 ~ have no right to inflict serious bodily harm upon
·
.
one who is simply fleeing .arrest for a misdemeanor.
As said by the Supreme Court of Arkansas in Thomas vs.
Kinlchead, 55 Ark. 502, 18 S. W. 854, 15 L. R. A. 558, 29 Am.
St. Rep. 68, the law making power itself cannot inflict the
death penalty as a punishment for a simple misdemeanor,
and it would ill become the majesty of the law to sacrifice
human life, or to subject a party to serious bodily harm
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to avoid the failure of justice in the case of a petty offender

who is often brought into court without arrest and dismissed
with a nominal :fine. The tendency of the decisions is in
the same direction. See B·rown vs. Weaver, 76 Miss. 7, 23 So.
388, 42 L. R. A. 423, 71 Am. St. Rep. 512; Handley vs. State,
96 Ala. 48, 11 So. 322, 38 Am. St. Rep. 81 ; Beale '.s Crm. Pl.
& Pr., section 26, and cases cited.
The execution of a warrant of arrest for a past misde;..·
mean or is not the exercise of a discretionary power, and an
officer executing it can only claim the protection of the law
when he himself is acting pursuant to law. His powers are
well defined, and he should keep within them. So long as
he does so, he is entitled to the fullest protection the law
can afford, but the law affords no protection to an officer
while violating a law he has sworn to support. Such is and
has been the view taken by t~is court.
The evidence does not 'varrant the court in giving instr-qction A. It is misleading because it gives the jury no conception of what is meant by the words, .''the said Stanley
ha.d a right to use all reasonable means necessary to accomplish this purpose''. The instruction is misleading and
prejudicial unless the court amends it by stating that his
conduct in attempting to kill the accused was not a part of
his official duty in merely attempting to make the arrest. In
other 'vords, as a statement of the officer's privilege and immunity, the instruction is erroneous, as applied to the facts
of this case unless it is qualified by the principles announced
in Crosswhite vs. Barnes.
A further objection to the instruction is that it is the
accused, not Stanley, who is on trial. The question here is
as to the guilt or innocence of the accused, not what excuse,
if any; could be offered f·or Stanley's admitted attempt to
murder the man if Stanley were on trial. The question of
the defendant's guilt or innocence, under the facts
page 83 ~ in this case, is to be determined -\vith reference
to his own conduct and the facts as they appeared
to him, and not with reference to the proposition of law
stated in instruction A.
Our objections to instruction A are applicable also to instruction B. In addition to those -objections we make these
specific objections to instruction B:
First : That there is no evidence upon which to base this
language of the instruction: ''if they believe from the evidence beyond a reasonable doubt that the accused had been
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injormedby his 'Wife that the witness Stanley was an officer~
(Jjfl,(j that his erra;nd was to e$ecu,te a warrant for the arrest
of the accused";
· Second·: -That there is no evidence upon which to base the
furthe;r language of the instruction: 11 and that thereupon the
accuseil·canie to his door anned with a gun, OIYld presented, or
attempted to present, the gun at, or towards, the officer, u-nder
oircwmstances, as they appeared to the said Stanley, threatening. the said Stanley with death or serio.us bodily injury by
meatns of said gun'';
·Third: That the concluding language of the instruction :
the said Btooley had the r-ight under suoh circumstooces, to prevent, by all reasonable means, the said .Robert
Brown frorn k#ling or doing to him, the said Stan,ley, such
bodily hann, and to that end, if necessary, to take the life ·
of the acmtsed," is erroneous as a statement of the law of
self-defense in favor of Stanley inasmuch as it makes no
reference to the unlawful conduct on his part which furnished
to the accused both excuse and justification for everything
done by him; and, further, pecause it confuses
page 84 ~ the issue presented to jury by introducing matter
.
which could have no materiality unless Stanley
were himself on trial, and which is immaterial and prejudicial
to the defendant for the reason that his ·right U> defend himself depends upon tl~e circumstances as they appeared to
him, not "as they appeared to the said Stanley", and for
the further reason that under the evidence there was no
legal excuse or justification for Stanley's attempt to kill the
defendant.

u the'l~

We object. to instruction C upon the grounds of objection
we have made to instructions A and B. and upon the further
gl"ound that, under the evidence, the act of the defendant
in ''raisin~ his gun'' was a lawful act on his part and cannot
properly be distorted into ''a suffieient overt act toward the
accomplishment of the crime ·of murder to warrant the conviction of the accused of the offense charged in the indictment".
The offense· charged in the indictment is a felony. An
attempt to commit homicide is not· a felony unless the act, if
consummated, would be murder of the first degree. Stanley's
testimony is that before the defendant raised his gun, he had
himself aimed his· gun at the neck of the defendant with the
intention of ldlling him within a second. Under this evidence
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no action on the part of the defendant in raising his gun can
properly be held to be an attempt to commit murder of the
first degree or to constitute any kind of criminal offense.
The conduct of the accused in having the gun in his hands
at all and in making any movement of the gun is to be considered with reference to the facts and circumstances as they
appeared to him, including his apprehension of bodily harm
threatened by Taylor and the .imminent danger of death to
. which he was exposed by the admitted attempt of Stanley to
kill him.
page 85 ~ We object to instruction D because it tends to
mislead the jury and to becloud the .simple testimony in the case, and because some of its expressions are
erroneous.
Wha.tever conflicts there are in the evidence are as to immaterial and trivial matters, and do not call for the involved
and confusing language of the instruction as an aid to the
jury in performing their function. There is no conflict in
the testimony as to the essential facts. The complete justification of the accused appears from the testimony introduced by the Uommonwealth and the uncontradicted evidence
offered by the defendant.
I-call the court's attention to this language of the instruction, ''The conclusion reached by the jury as to the truth or
falsity of the testimony as a whole, or of any individual witness, whether testifying on behalf of the Commonwealth or
on behalf of the accused, may be based upon * * * the reasonableness or unreasonableness of the testimony as measured by
the recognized and ordinary standards of human conduct'',
as being particularly objectionable.
Such language in an instruction can be properly used
only when there is a controversy as to whether an act was
done which is contrary to "the recognized and ordinary standards of human conduct'', not when there is no such controversy. In this case Stanley has testified and admitted his
own misconduct and his deliberate preparation and attempt
to lill the defendant. Yet, under this instruction the jury
might disregard or discredit his own admission· because his
conduct did not c-onform to ''the recognized and ordinary
standards of human conduct''. That and the other language
of the instruetion is misleading and prejudicial when there
is no controversy as to the essential fa.cts.
page 86 ~ Instruction No. 2 requested by the defendant and
which the court refuses to give, speaks for itself.
It states correctly the law applicable t.o the facts.
We object to the amendments made by the court -to in-
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struction No. 4 requested by the defendant fo:r these reasons:
first, there is no evidence upon which to base the language
of the amendment, ''unless they shall further believe from
the evidence bevond a reasonable doubt that the defendant
had been previously -apprised that the said Stanley came as
an officer of the law charged with a warrant for his arrest'';
second, there is no evidence upon which to base the language
of the amendment, ''and had thereupon presented himself in
the .said -door or hall-way armed with a shot gun, with which
he intended to shoot the said Stanley in order to deter or
prevenf ihe said Stanley from effecting his arrest''; third,
nor is there any evidence on which to base the language of
the amendment, ''and that the said Stanley had, under the
circumstances, reasonably; anticipated such course on the part
of the defendant, and by his act in aiming the gun at the
accused, put himself in a reasonable p"Osture of self defense";
·and, fou1·th, the last quoted language is irrelevant and
prejudicial because it injects into this case matter of defense
in fav-or of Stanley, who is not on trial, and makes that
matter, for which the defendant is not responsible a ground
for convicting the defendant, and takes no notice of the misconduct of Stanley and his admitted attempt to kill the_ defendant, which furnished complete justification for everything
done by the 'defendant.
We object to this language of the amendment
page 87 ~ to instruction No. 5 requested by the defendant,
"had violently refused to S't~tb'lnit to. arrest, making
it necessary, if such be the case for the said Stanley to kill
the accused in order to execute the said wa-rroot, or if the
defendant", for the reason that there is not evidence upon
_
which to base that language.
We object to the further language of the amendment of the
instruction No. 5 and the same language of the court's amendment of instruction No. 6, tendered by the defendant, ''under
·the circurnstarnces wnnecessarily and 'u.nreasonably", ·upon
the ground that there is no evidence on which to base that
language, and upon the further group.d that the question at
issue here is not what from Stanley's point of view was
''reasonable" or "necessary", but, what the defendant regarded as· reasonable or necessary to be done by him to defend himself against the danger of being killed, or otherwise
greatly injured, with which he was imminently threatened,
and also from the danger of bodily harm with which he had
been threatened by Taylor.
The tendency of the instructions requested by the Commonwealth and the amendments made by the court to the
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.instructions requested by the defendant, is to cau·se .the j~~
to believe they should convict the defendant upon theori~s ..
and conjectures in support of \vhich no evidence has been
offered.
The court further certifies that after the jury
page 88 ~ ha.d returned their verdict in these words : ''We,
the jury, find the accused Robert Brown guilty of
an assault as charged within the indictment and ascertain his
punishment to be confinement in jail for the term of six
months and a fine of two hundred dollars ($200.00). Lee E.
Barrow, Foreman''; the defendant, by counsel, moved the
court to set aside the said verdict and award him a new trial
upon the ground that the said verdict was contrary to the 1aw
and the evidence, and on the ground that the court improperly
instructed the jury, and in support of said motion to set
· aside the said verdict, that it is contrary to the law and the
evidence, the defendant, by counsel, contended first, that upon
the evidence introduced by the Comln.onwealth it does not
appear that the acts done by the defendant constitute an as-sault, and, second, upon the ground that it ~-ppears from
the evidence introduced by the Commonwealth ·and the defendant that no unlawful act \vas done by the defendant, and
in support of his motion to set aside the said verdict on
the ground that the jury \vere improperly instructed by the ·
court, the defendant relied upon the ground of objections
to said instructions hereinbefore set forth; but the court
overruled the said motion to which action and ruling of the
court, the defendant then and there duly excepted.
page 89

~

I, M. R. Peterson, Judge of the Circuit Court of
the County of Brunswick, Virginia, who pre~ided
at the trial of the case of Commonwealth vs. Robert Brown
upon an indictment for felony, to-wit: an attempt to commit
murder had in said Circuit Court on the 25th and the 26th
days of April, 1930, and wherein upon his conviction sentence was imposed upon the accused on the 12th day of May,
1930, in the said court, all said proceedings having been
had at the .April term 1930 of the said court, do certify
that the foregoing copy and report of the testimony and
other incidents of, and the proceedings in the said trial, as
set forth in pages 1 to
, inclusive, is a true and correct
copy and report of the said testimony and other incidents and
the said proceedings, with the objections and exceptions of the
defendant therein appearing, the instructions and the objections and exceptions thereto, therein appearing, and the
other said incidents of the trial of the said case ; and I further certify that the attorney for the Commonwealth had

.,
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:due and legal notice of the time and place when said report,.
as aforesaid, would be tendered and presented to the undersigned for verification.
Given under my hand this 23rd day of June, 1930.
M. R. PETERSON, Judge.
page 90 ~ I, M. R. Peterson, Judge of the Circuit Court of
·
the County of Brunswick, Virginia, "rho presided
over the above· mentioned trial of Commonwealth vs. Robert
Brown, upon an indictment for felony, to-wit: An attempt
to commit murder, do certify that the foregoing is a true
and correct copy and report of the testimony and. other
incidents of the trial of the said case had in the Circuit
Court of Brunswick County, aforesaid, on the 25th and 26th
day of April, 1930, and ·of the proceedings attending the im- position of sentence upon the accused, and of the objections
and exceptions made aud taken by the defendant during the
course of said trial.and of the instructions as .they were ten-dered, refused and granted, and of the objections and exceptions of the defendant thereto, therein appearing, and that
the attorney for the commonwealth had due and legal notice
of the time and place when the said copy and report of the
testimony, and of the said instructions and of the said objections and exceptions and other incidents of sa.id trial, as
therein appearing would be tendered and presented to the undersigned for verification.
Given under my hand this 23rd day of June, 1930.
M. R. PETERSON, Judge.
page 91 ~ I hereby certify that the foregoing is a true copy
of the record in the case of The Commonwealth
vs. Robert Brown.
Teste:
W. E. EL~IORE, Clerk.
I hereby certify that the notice required by Section 6339
of the Code of Virginia 'vas duly given before said record
·was copied.
Given under my hand this 18th day of July, 1930.
W. E. ELMORE, Clerk.
Fee for copy of record, $15.80.
A Copy-Teste:
H. STEWA~T JONES, C. C.
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