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Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2364
DAVE GOLDSTEIN, INDIVIDUALLY .A.i~D TRADING
AS SUPERIOR BAG AND BURLAP COMPANY,
· Plaintiff in Error,
·

versus
OLD DOMINION PE.A!NUT CORPORATION, A CORPORATION, Defendant in Error.

To the Honorable Jitstices of the 81Lprenie Court of .Appeals
of Virgin·ia:
Your petitioner, Dave Goldstein, a citizen and resident of
the State of Virginia, respectfully represents that he is aggrieved by a judgment of the Court of Law a.ncl Chancery
of the City of Norfolk, Virg'inia, rendered on the 17th day
of May, 1940, in the sum of One Thousand, One Hundred and
Sixty-seven Dollars and Nineteen Cents ($1,167.19), with interest thereon at the rate of six per centum per annum from
November 9th, 19-39, until paid, on a motion for judgment
therein lately pending wherein Old Dominion Peanut Corporation was plaintiff and your petitioner was defendant. A
transcript of the record of the said action is herewith presented.
·
For convenience, the plaintiff in error will be sometimes
hereafter referred to as defendant, and defendant in error
as plaintiff, in accordance with their respective positions at
the trial of the case.

Supreme Court of .Appeals of Virginia

2

THE FACTS.
The. plaintiff corporation is engaged in the processing and
sale of peanuts, and in the course of its operations requires
burlap bags as containers for its product. The defendant
is a manufacturer of bags. Both are located in the City of.
Norfolk. The action was brought by the plaintiff against
the defendant for damages for breach of contract based on the
allegation that the defendant failed or refused to deliver
2* certain merchandise *in accordance with its written agreement. The evidence regarding the transaction consists
of the testimony of only two witnesses, J. R. Worsham, the
secretary and treasurer of the plaintiff corporation, and Dave
Goldstein, the owner and manager of the defendant company,
together with the contract and correspondence between the
interested parties.
It appears from the evidence that the plaintiff and defendant
had been doing· business with each other for several years,
but the plaintiff's evidence disclosed only two other contracts
for the purchase of burlap bags (R., pp. 18, 21). There had
never been any qispute as to quality, price or deliveries up
to the time of the present litigation and all negotiations were
carried on between Mr. Worsham and Mr. Goldstein (R., p.
15). The particular contract out of which this action arose
is dated May 9th, 1938, bears number 472 and is in evidence
as exhibit number 1.
·It calls for the sale of 30,000 burlap bag·s at $67.50 per
thousand and reads as follows:
''.Sales Contract
''SUPERIOR B.AG & BURL.AP CO.
'' Cotton and Burlap Bag·s
'' 3-5 Hall Street
'' Telephone

44136

Norfolk, Ya., May 9, 1938

"CONTRACT N'O. 472
''SOLD TO Old Dominion Peanut Corp.
''Norfolk, Virginia
''Gentlemen:
"We confirm and accept your order, as specified below:
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*''Quantity 30,000 40", cut 45", 10 oz. plain
burlap bags, at $67.50 per
thousand, :E\ 0. B. Norfolk,
Virginia.
"Delivery Date: Now to March, 1939.
'' Terms : Net cash.
'' Shipping Directions : .As instructed.
''Remarks:
3*

''Deliveries contingent upon strikes,
labor disputes, or other causes
beyond seller's control
''Seller: SUPERIOR BAG & BURLAP CO.
"(S) D. GOLDSTEIN
''Buyer:
" (Prices on any undelivered portion of this contract are
subject to increase or decrease by the amount that any new
Federal and/or State legislation affects seller's cost and deliveries may be modified to the extent necessitated by any
such legislation, and this clause is considered part of this contract.)
''TWINE

BARREL COVERS

WIPING CLOTHS''

It will be noted that the contract specifically provides that
"Delivery Date" was to be from date of contract to Marcl1
1939, and that "Deliveries (were) contingent upon strikes,
labor disputes or other causes beyond seller's control (R.,
p. 17).
4*
*The plaintiff bases his cause of action on waiver of
the written terms of the contract and this is succinctly
stated in Mr. Worsham's answer on direct examination to his
counsel's question, viz. :
"In the course of my dealings with him (defendant), I
think I can say that at no time have either one of us held to
a strict interpretation of the delivery date'' (R., p. 24).
In further substantiation of its claim that the terms of the
contract had been waived by the defendant, the plaintiff, over
the objection of the defendant, introduced in evidence as Exhibit ·No. 2, a prior contract, number 3, dated January 20th,
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1938, for the sale of 10,000 burlap bags at $70.0Q per tllousand,
for delivery fro~ ~ 'J (\nuary throµgh March, 1938'' (R., pp.
,, 24, 25). It will be noted that deliveries under this contract
had not been completed :when contract number 472 was entered into. On December 7th, 19381 defendant delivered 8118:l
bags on contract number 3 (R., pp. 26, 29'), and there still re.:
mained undelivered 3,758 bags, which were ordered oµt by
the plaintiff on March 21st, 1939 (R., p. 31).
This was done in response to a letter written by defendant
to plaintiff dated March 18th, 193~ (Exhibit No. 4, R., p. 99),
as follows :
·

''SUPERIOR BAG & BURLAP CO.

'' Norfelk, V&; March 18, 1939
'' Old Dominion Peanut Corp.
''Norfolk, Virginia
f' Gentlemen :
Hin eheclrlng thPough our contract files, we find the foUaw~
- ing balances outstanding against your contracts. _

S ....... ~ .. 8,751t
'fl-20-88 Contract No.
"5-9-38
"
" 472 .......... 21:769

5* . *''·We trust that you will nnd it CP.ilV~nient tP 1¢t µs

have shipping instructions on some of these bags at an
early date.
'f Thanki:µg you, we are

'' Yoµrs very truly,
''.SUPERIOR BAG & BURLAP CO.
"(S) D. GOLDSTEJ:t: · . .
.
. No demimd was made by plaintiff up<>n def~ndant for deliveries under contract number 472 until J un.e 30th, 1939, when
it called for 3,000 bags for delivery on July 5th. These were
delivered o~ July 6th (R., PP~ 33, 34, 35). Ditrin,q t!iis v~riod
of time there was '110 S'ltb$tanti(l,l 'l)ariation in the price of bur·
lap bags and the plaintiff qould have piwchasf!(l th~ sq,1n,e in,
the open market at the contract price (R., pp. 52, 62, 67). It
alsp appears that the plaintiff up to this tirne never called.fo't
dcliperies of mQre than avpro~'Yf!,ately 3,000 ~a.qs at a tvrr,,e.
· It was not µntil September 5th, 1939, that the phiintiff wrote
defendant a13king for· delivery of the '' balan~e of the bags''
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on co~t;ract amounting to 1.e,675 (R., pp. 3q1 37, 4,). !U: the
meantime, about September 1st~ 1939, England;-Fr~!lce ~;nd
Germany became engaged in war, and burlap being obtainable only from India, became scarce and extrern~ly _dj:fficylt
. to obtain, and the price ap.vanced '' a4_nost out of sig}JV' (~~,
p. 64): .similar bags being quote~ ftom a low of $1i3.7~· to
a high of $151.45 per thousand (R., p. 51), as again~t $~7~50
per thousand before war was declared.
.
It was only a few days after this tJ.nh.eralded advance in
priee, "skyrocket~d" to W3e Mr. Worshroµ'~ language,
(iff due to no cau~e of defendant's *a~tl ¢ijrtab1ly 'peyon!l hi.f:!
flontrol, that plaintiff demanded delivery of the balaAWe
of. the bags (R, p. p3).
.
· !Pher~ ~ some ee~flict inth~ evidep~ as to what· took pl~ce
between tJie partie~ after the letter o, ~ept~m.bev !,'.it~;.
The plaintiff wrote the. defenda;nt s9v:eral s~lf;..servi.ng oofn;. ·
n1unicatto~s, and ~b Wo1:shall'.). 's. testiµl.ony as to his ~iJ:v~t;.
satj.ons with the defendant i~ n~t altogetp.er clear. He intimated that there was a waiver by the defendant both b~fore
and after the contracts were made.

'' Q. Now, ~n respo.nae to.. thnt i;eqlJ~ijt pf S~ptPm.P~r 5th,
1939, what did Mr. Goldstem tell you Y
_ ~'.A, I. gQt n.o written r~nly froF} ~ ~t Jill. }.:µ f~et; I
~p;n 't Jbink l g11t ij;ri,y ;rf}ply f roni Jnm., J h~d Q<!Gaswn U> c~ll
W.P1. 9:0. Aw telephm1e on~ pr tw\ce.
. .
.• _ . . . _
"Q. What was the subJect of that conversation, Mr, WQr-:~hITTPt _ .
.
'' A. W~ll, .tli.e s"-bj~t Qf th~ t (U)p.v~r.s'1tioTI- \v!ts tluit }le.
would make delivery of these bags in a short time; t.lia:t sp,pt
burlap was scarce at the time.
".Q. ln r~spon,~e to Mrf Golqstein',s ~tijteiµ~nt tlm.t ~pot
burlap Wll,S s~~ree, ~id he ~t. th~t U~ \~11 yoll w.4etber ~f not
be, 1:·~g-a.rded th~ eontract ~s t,enp.in~tgd ~s· pf March, 1939 Y
'' A. At no time did he tell me that until I r~eiv~il that
letter of October * * * " (R., p. 37).
Ou September 14th, i939, pl~intiff wrot~ defendant stating
that it ~oµld get along for the ~e:;t two or three weeks without
the bags but woul(J like to have som~ ass1trailce that defen~. ~nt would deliver balance 9f contract about the first week lll
October (R., p. 39).
7*·
*Upon exawination by his cqunsel and the Court Mr.
Worsham testified:
·
"'Bv Mr. Hqtfman:
''Q. Mr. Worsham, did you thereafter talk with Mr. Goldstein on or shortly prior to September 18th, 1939 Y
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"A. Yes.

''Q. Did you discuss the bag situation at that time!
"A. Yes. ·

.'

'' By the Court :
'' Q. Were any conclusions reached f
"A. Between us on thaU
''Q. Yes.
"A. No, ~ir." (R., p. 40.)
In explaining the negotjations incident to the contracts,
Mr. Worsham testified on cross examination as follows:
"Well, those contracts were made usually when 1\1fr. Goldstein came up to the office soliciting orders, and frequently
on his advice and opinion as to whether it was a good buy
or not, I would say 'Go ahead and make up the contract'.
While it doesn't pertain to ~his case, he told me at times, 'It
don't make any difference whether you take them out when
the time rolls around or not' " (R., p. 55).
On October 20th the plaintiff wrote:
. "We appreciate the position that you are in but feel that
within the last six or eight weeks, the opportunity I1as presented itself to begin to make delivery on this undelivered
balance.
"We do not suppose that you would want us to buy bags
on the open market and charge you with the difference * * ~ ''
(R., p. 43).
The defendant replied to this letter on October 23rd, denying
that contract number 472 was in force (R., p. 45).
8*
*The plaintiff then wrote on October 25th in part as
follows:
"We are very sorry that yon have taken the attitude that
vou have in your letter of October 23rd. We are especially
sorry because we not only had a very high regard for Mr.
Goldstein, but in view of the fact that we have done business
with your concern for the last four or five years, we l1ad
naturally expected to continue to do business with you.
"We realize that the sharp advance in the burlap market
probably caug·ht you unawares, and so far as our contract
was concerned, we are disposed to be as reasonable with you
as we could be expected to be * * >1 • ' ' (R.., p. 47).

Dave Goldstein, etc., v. Old Dominion Peanµt Corp.
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The plaintiff thereafter purchased bags elsewhere and
br~mght action against the defendant for the difference in
price.
On cross examination Mr. Worsham testified that in March,
1939, when he ordered out 3,000 bags, the market price was
about $70.00 per thousand; and in June, 1939, when he ordered out another 3,000 bags there was no material change
in price (R., p. 52).

"Q. You made no further demand for delivery from June
until September 5th, 1939?
'' A. I think that is correct.
"Q. You knew a world war had started in the meantime?
''A. Yes, sir.
'' Q. You know that these bags depend on the product burlap of India f
"A. That is right.
"Q. And you became familiar with the fact that there was
a rise in burlap prices?
'' A. I knew th~t some of those commodities just skyrocketed" (R., p. 53).
9*

*As to the time and manner of deliveries Mr. Worsham, in cross examination, testified:

'' A. My usual procedure is to call on him (defendant) for
delivery when the contract period begins to get close.
'' Q. You took out 3,000 bags and left 22,000 bags. ,
'' A. 21,000; that is right.
'' Q. And then you called on him in June for 3,000 more
bags, and the price had not changed, he sent the 3,000 bag·s
.
to you without any complaint?
''A. Yes.
'' Q. If he had not, you could have g·one to the Bemis Bag
Company, and it would not hav:e made any difference to you 7
'' A. vVe assume that there was not much fluctuation even
at that time.
'' Q. There was no fluctuation until the war made the imports scarce?
''A. Yes.
'' Q. When you came and demanded delivery of all of these
ba,qs at one time in September, that was the time when the
price had jumped, as you say, almost out of sight.
"A. Yesn (R., pp. 63, 64).
The defendant ( saving the point that prior dealings under
different circumstances was not admissible in evidence) tes-

8
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tified that theretofore he had on several occasions made deliveries to the plaintiff after the dates specified in the contracts but that there never was any major variation in the
price between the time provided for delivery under the terms
of the contract and the actual date of delivery (R., p. 74).
That time for delivery was immaterial under such circumstances, because the plaintiff could have purchased the same
commodity elsewhere at the same price on the open market (R., p. 74). But that the situation was entirely different
in September, 1939, when "'¥e could not get burlap" (R.,
p. 74).
10*
*It was brought out on cross examination that the
defendant maintained a warehouse where he kept burlap for manufacture into bags, and usually had a sufficient
supply for his ordinary requirements. But that this condition did not apply during the last of August and the following months in 1939, when '' vVe didn't have enough burlap to
take care of our particular customers that had contracts in
force at that time" (R., p. 92).
.
This covered the evidence in main, except for the testimony
of Mr. Fockler, who testified that there . was no material
change in price of burlap bags between May and the latter
part of August, 1939, before the declaration of war, but that
there was a '' tremendous rise'' in price during the first week
of September (R., p. 95).
ASSIGNMENTS OF ERROR..
Your petitioner assigns as error the action of the lower
court:
First: In permitting evidence of other transactions made
under different circumstances (R., p. 14); of prior contracts
and dealings which were not relevant to the issue; and of
custom and usage to vary the terms of the written contract
(R., pp. 18, 19, 23, 24).
Second: In permitting the introduction of self-serving
communications written by plaintiff to defendant (R., pp. 37,
41, 43, 45).
Third: In overruling the motion to strike the plaintiff's
evidence (R., pp. 64, 65, 91).
Fourth: In refusing· to admit in evidence on ·behalf of the
defendant copies of the Daily JJfill Stock Reporter, an official trade publication g·iving the daily quotations on burlap
(R., pp. 68, 71).
Fifth: In g-ranting plaintiff's instruction #1 (R., pp. 99,
100).

Dave Goldstein, et~., v. Old Dominion Peanut Corp.
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"'Plaintiff's Instruction 1 (Granted):

''The Court instructs the jury that if you believe by a preponderance of the evidence that the defendant, Goldstein,
waived any right he may have had to declare the contract
terminated as of :March, 1939, and thereafter treated the contract as in force, then the time of delivery is implied by law
as a reasonable time thereafter, and if you believe from the
evidence that within a reasonable time thereafter, plaintiff
demanded and defendant refused such delivery, then you
should return a verdict for the plaintiff in the sum of $1,167.19,
with interest thereon from the 9th day of November, 1939.
'' In determining whether or not the defendant, Goldstein,
waived the time of delivery as specified in said contract, you
may consider the intention of the contracting parties, their
conversations, correspondence and ac.tions subsequent to the
date of the execution of same on May 9, 1938, on which the
action of the plaintiff is herein predicated. You may also
consider with regard to such waiver the previous course of
dealings between said parties in treating the delivery dates
as the termination dates of other similar -0ontracts."
Sixth: In granting plaintiff's instruction #2 (R., p. 101).
Plaintiff's Instruction 2 ( Granted) :
"The Court instructs the jury that the European war situa. tion has no bearing upon the legal rights of the paJ·ties to
this suit in regards to the contract in question, but you should
determine this case according to the principles ,aid down in ·
other instructions.''
Seventh: In refusing. to grant defendant's instructions
#1, #2, #3 and #5. (R., pp. lOI-10-~~
E,ighth: In overruling the mob on of tl1e defendant to set
aside the verdict of the jury for error in the record and as
contrary to the law and evidence.
ARGUMENT UPQN LAW AND FACTS.
· The learned judge of the lower Court, Hon. R.. B. Spindle,
sitting for Judge 0. L. Shackleford, adopted the view that the
law applicable to the ca~e a} bar _is .to the e~ect th!1t where
a contract calls for deliveries withm a spemfied time, and
the time is waived, then the contra.ct becomes analogous to
one in which time for performance is not specified, in which
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instance the law implies a reasonable time within which
12* .the party may demand performance of the *contract.

The jury was so instructed. We cannot find any authorities to ·substantiate this position.
It is true that under the Virginia decisions and by general
acceptatio.ns, a person may waive a right that he could have
insisted upon under the terms of his contract and that by
such waiver a contract may be continued in force, which might
otherwise have been rescinded because of breach, yet the
Courts have held that, "Every case with respect to the conclusion, or derivation, of waiver from the dealing-s of the
parties must depend upon its own facts''. Richmond Leather
Mfg. Co. v. Fawcett, 130 Va. 484-507, 107 S. E. 800; Fa:wcett
v. Richmond Leather Mfg. Co., 155 Va. 518, 155 S. E. 714.
The general principle to be gathered from the Virginia
decisions is that where there has been a waiver of a provision
in a contract as to time for delivery, the contract is the1·eby
"kept alive" either until notice is given by the person entitled to rescission that he intends thereafter to stand on his
legal rights or where there are '' supervening circumstances
which would justify him in declining to complete''. Ric1mt,Qnrl,
Leather JJ!Ifg. Co. v. Fawcett, supra, at pp. 507 and 508.
The reasonableness of the length of time within which demand for delivery is made is not the crux of the matter, but
if relevant at all, it is only incidentally so.
The basis upon which waiyer is founded 1s that a covenantor
shall not lull his- covenantee into a sense of security, so that
he will be estopped from the exercise of a right for which
he had contracted. They are closely allied to estoppels ''which
are founded upon principles of morality and public policy,
their object being to prevent that which deals in duplicity and
inconsistency''. Bower v. McCormick, 64 Va. 310.
13•
*It is our contention, the refore, that the rights arising out of an alleg·ed waiver depends upon all the facts
an.d circumstances existing at the time thereof; and that although the contract is "kept alive", yet if an appreciable
time elapses before demand is made for performance of the
rP,mainder of the contract, and the conditions and '' supervening circumstances" have so changed that they could not
have been in contemplation of the parties at the time of the
waiver, then performance cannot be compelled.
The Courts have stated that waiver and estoppel are
'' founded upon principles of morality'' a.nd are based in justice and equity. ·why then should the rule not be as applicable
to the plairiti:ff as to the defendant 7
Let us review briefly the facts and circumstances upon
which the plaintiff relies. The parties had been dealing· with
each other for several years. During that time the price of
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bags had varied only slig·htly. The defendant had frequently
guaranteed the plaintiff against decline in price during· the
term of the contract. Deliveries were made as called for,
usually about 3,000 bags, and on several occasions the def endant made no point of the fact that deliveries were requested
after the time had expired, for there was no variance in the
price of bags and the act of defendmzt was equ,ivalent to filling
the order on the open market.
The last order so deliyered was on July 5th, 1939, when
burlap was obtainable in the open market, at the ordinary
price, and under the usual conditions that had prevailed for
m~ny years.. All this was suddenly changed on or about Se1J- '
tember 3rd, 1939, when war was declared. It is a matter of
universal knowledge that England had sole and complete control over the shipment of burlap from India; and that upon
declaration of war she requisitioned millions of bags to be
used as containers for sand in the protection of her
14* buildings. This situation *prevented free and open
trading in spot burlap, and caused prices to ''skyrocket''
one hundred per cent over night. Two days after this occurred
on Septe1nber 5th, the plaintiff wrote demanding the delivery
. of 18,000 bags at contract price, more than six times that
usually required. This demand by plaintiff was made two
months after its last previous request for 3,000 bags. In
other words, the demand of Sevte1nber 5th, was made after
'' supervenin.g circitmstances'' had changed the whole aspect
of the contractual obligation, a situation, certainly never in
conterf!,platfon of the parties at the time of the alleged contract
or waiver.
In the case of Forbes v. Souther'11, Cotton Oil Co .., 130 Va.
245, 108 S. E. 15, the buyer had agreed to furnish two tank
cars for delivery of the oil during the latter part of March.
One of the cars reached its destination on April 2nd, the other
on April 5th. The price of oil between the date of contract
and delivery of tank cars had advanced from five to ten cents
a gallon.
The plaintiff relied upon custom and usage and former
dealings between the parties as a waiver for its failure to deliver the tank cars in accordance with its agreement. The
Court held that this did not constitute a waiver, and that the
evidence was not admissible.
Judge Burks in the course of his opinion stated (130 Va., at
pp. 251-2):
'' The plaintiff relies upon a trade usage and also upon the
manner of doing business between the parties operating unaer former contracts as an excuse for not making prompt

12
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delivery of the tanks, and offered evidence to show a well
~stablished usage of trad~ in that business not to require delivery of the tanks on the exact date called for in the contract, but simply to require the date to be approximated, also
to show prior dealings between the same parties in the per~
formance of similar contracts in whic.h approximate dates
of delivery and reshipment of tank cars had been accepted
as performance of the contract. These facts were sought to
be est~blished by the testimony of W. G. Hockaday, the plaintiff's sales manager and purchasing; agent. But the
15* questions put to the witness were objected *''to on the
ground that the plaintiff was seeking to prove 'not a
custom of trade, or custom of this particular trade, but he
wants to take the preceding dealings to modify the express
written tenns of this contract'. Upon this contention tpe
trial court ruled:
'' 'If there is a general custom of the trade, well known
and acted upon by all parties, and that custom is pleaded,
then you can prove that custom as a well kno,vn custom in
the trade, and it becomes part and parcel of every contract;
but the mere fact that there were dealings or other contracts
by which those other contracts were allowed to be changed·
·
cannot come in this case.'
"Tl1e trial court, not being satisfied that the testimony of
the witness was of such character as ought to he allowed to
g·o to the jury, sent the jury out, and permitted the witness
to be examined and cross examined at length to ascertain the
facts on these points, and, having ascertained the extent of
his knowleclg·e, excluded his evidence on -tl1ese questions. The
testimony of the witness did not establish any trade usage
on the subject that could affect the express contract of the
parties, nor did it show any prior dealinp;s that could affect
such contract. While the witness testified that the plaintiff
had been dealing with the defendant for the purchase of cotton seed oil for several years prior to the present contro-·
versy, his examination disclosed only two other contracts
between them for the nurchase of cotton seed oil, one in which
the contract called fo..r the sale and delivery in ffrst half of
February preceding the contract in suit of two tanks in which
the tanks were not delivered till February 16 and 19, but
were accepted and filled by the defendant. The other for
sale and delivery of three tanks at a price stated 'subiect to
market chan~;es; in the first half of April immediately following the March contract here in litigation. Only one of these
contracts wag prior to the contract in suit, and that was for
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~~livery thfl first half of February. 'l'he fact that the plaintiff was not held to the exact date of delivery under the Feb-

ruary contract gave it no right to expect or demand a similar
indulgence on the March contract. The. circ·wmstwnces surroitnd-ing the fwo contracts may have been entirely different.
Indeed, .the record shows that the contract in suit was entered into on March 6, 1917, and that between that date and
March 31 there was an advance of from five to ten cents .a
gallon in the oil. No such facts are shown as to the February .delivery. In contracts of this nature, time is of the
essence of the contract and failure to perform within the
time limited by the contract, as a rule, constitutes a breach.
Bowes v. Shand, 2 App. Cas. 455, 463; Norrington v. Wright,
115 U. S. 188; 6 Sup. Ct. 12, 29 L. Ed. 366; Cleveland Rolling
Mill v. Rhodes, 121 U. ,S. 255, 7 Sup. Ct. 882, 30 L. Ed. 9·20;
Norfolk, Hosfory Co. v. Aetna, etc., Co., 124 Va. 221, 235, 98
S. E. 43. The trial court committed no error in excluding
the testimony.'' (Italics ours.)

It is respectfully submitted that the lower Court erred in
permitting introduction of evidence of other transactions and
.
of self-serving communications ( first and second assign16* rnents of error), and in granting *plaintiff's instru~tiQns
#1 and #2 (fifth and sixth assignments of error).
The plaintiff's second instruction that the "European war
situation has no bearing upon the legal rights of the parties'',
eliminated from the consideration of the jury the casualty
elause contained in the contract, namely, that '' deliveries were
conting·ent upon causes beyond seller's control'', and deprived
the defendant of the right to lrnve the jury consider this
phase of the contract as an element of the case. This was
properly a matter for the jury.· Snwkeless Fu,el Co. v. Seaton,
105 Va. 170-176, 52 S. E. 829.
'The second instruction was also erroneous because it took
awav from the jury the right to consider the most important
element in determining whether Ol' not the plaintiff made its
demand within a reasonable time and for a reasonable quantity. It places an unwarranted and restricted interpretation
upon the first instruction g-rantcd for the plaintiff, even if it
be conceded that the ,first instruction was proper.
"As to what is a reasonable time depends, of course, upon
the circumstances of each case; and tiie war conditions, the
scarcity of ships, and the general commercial confusion existing, ·known to and in .contemplation of the parties, must
be taken into consideration.'' Blaclt- and Y ateH v. N egros-
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Phillipine Lumber Co. (Wyo.)> 231 Pac. 398, 37 A. L. R. 14871493.

We submit that the court erred in- refusing to grant defendant's instructions. ( sevei1th assignment of error). These instructions stated: the defendant's theory of the ease, and he
was entitled to haye them presented to the jury.
Vve earnestly urg·e that the principles of law stated herein
are applicable to the case at bar, and that if the jury had
been properly instructed, a different verdict would have been
rendered; indeed, that unde1· the undisputed facts in
17* the case, no other ve1·dict than that for *the defendant
would be tenable.
The court refused to admit into evidence an accredited trade
journal giving the daily prices of spot burlap (fourth assignment of error). The defendant sought to introduce this to
verify the market price of burlap in June, 1939, the time of
the alleged waiver, and in September when demand was made
by plaintiff for the balance of goods on contract.
The following colloquy took place between counsel:
'' Mr. Hoffman: All that you want to show is the rise in
.pricef
''Mr. Kanter : That is right.
'' Mr. Hoffman: That has been testified to ·by :M:r. vVorsham.
"Mr. Kanter: It would be satisfactory to me if we can
stipulate in the record that there was a very sharp advance
in the price of bagging around September 1st.
'' Mr. Breeden : We don't ·know whether it was the first,
or what date.
'' l\fr. Hoffman: We will admit there was a sharp incline
immediately after the war broke out. We will admit it went
to $130 a thousand, and, thereafter, I believe it went higher.
'' Mr. Kanter: See if this is our stipulation: That in .June
when the last call for bag·s was made by the Old Dominion
Peanut Corporation, the price was approximately $67.50.
''Mr. Hoffman: I can't admit that. Mr. Goldstein has
testified to it, but I can't admit it because I don't know.
''Mr. Kanter: You will admit in September just following
the outbreak of the war that there was not only a sharp increase in price of this commodity that is double the price prior
to thaU
"l\fr. Hoffman: No, sir, I don't.
"Mr. Kanter: Then I will have .to prove it.
'' The Court: Objection sustained, and defendant excepts''
(R., pp. 69, 70, 71).
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That accredited market reports, including those published
in trade journals, are admissible in evidence to establish the
pri~e o.f a commodity is now generally conceded. See annotation m 43 A. L. R., at page 1192, et seq.:

*" It is a rule recognized generally that market reports
or quotations as contained in newspapers and trade
journals are competent evidence of the state of the market,
since .they are based upon a general survey of the whole market, and constantly received and acted upon by dealers, and
accordingly are far more satisfactory and reliable than individual entries or individual sales or inquiries; such evi- ·
dence hein~ within an exception to the general rule barring
the admission of hearsay evidence, inasmuch as it comes from
a public authentic source which is deemed to give it reliability.''
18*

The editor comments on the fact that in some jurisdictions
the courts have adhered strictly to the best evidence rule, and
cites the case of N. & W. Ry. Co. v. Reeves, 97 Va. 284, 33 S. E.
606, as indicating that Virginia has adopted the minority rule.
We strongly suspect, however, that the Reeves case will not
be construed by your Honorable Court to interdict the production in evidence of authentic market reports when required to prove the prevailing price of a commodity. However, there is no uniformity of holding on this important rule
of evidence in the nisi priits Courts of Virginia, and we believe that this matter can be finallv determined in this action.
We respectfully submit that a wi~it of error and sitpersedeas
hereby applied for should be awarded and the cause be reviewed and reversed.
If the writ of error is awarded petitioner will adopt this
memorandum as the opening brief for plaintiff in error.
This petition will be filed with Hon. J. W. Eggleston at
Norfolk, Va.
·
A copy thereof was delivered to opposing counsel on the
29th clay of August, 1940.
An opportunity for oral presentation of the application
for the writ of error is requested.
Respectfully,

HARRY H. KANTE,R,
·Counsel for Petitioner.
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*Louis Lee Guy and Harry H. Kanter, Attorneys
practicing in the Supreme Court of Appeals of Virginia, do hereby certify that, in our opinion it is proper that
the judgment complained of in the foregoing petition should
be reviewed by this Court.
Our address is Citizens Bank Building, Norfolk, Virginia.
LOUIS LEE GUY,
HARRY H. KANTER.
Copy received this 29th day of August, 1940.
BRIDEDEN & HOFFMAN,
By WALTER E. HOFFMAN.
Received Aug·. 29, 1940.

J. W. E.
October 8, 1940. ·writ of error and siepersedeas awarded
by this Court. Bond $2,000.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Court of Law and Chancery of the City
of Norfolk, at the Courthouse of said City, on the 22d day
of June, 1940.
Be It Remembered, that heretofore, to-wit: On the 12th
day of January, 1940, came Old Dominion Peanut Corporation, a corporation chartered and existing under the laws of
the State of Virginia, plaintiff, by its attorneys, and filed in
the Clerk's Office of said Court, its Notice of Motion for
,,Tudgment against Dave Goldstein, individually, and trading
as Superior Bag & Burlap Co., defendant, in tbe words and
figures following:
NOTICE OF MOTION FOR JUDGMENT.
To Dave Goldstein, individually and tradin~ as Superior
Bag & Burlap Company, 5 Hall Street, Norfolk, Virginia:
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Please T.AKE NOTlCE that on the 31st day of January,
1940, at 10 o'clock A. l\:L or so soon thereafter as counsel may
be heard, the undersigned Old Dom.inion Peanut Corporation,
a corporation chartered and existing under the laws of the
Siate of Virginia, with its principal office in the City of Norfolk, Virginia, will move the Court of Law and Chancery of
the City of Norfolk, at the Courthouse thereof on Bank
Street in said City of Norfolk, Virginia, for a judgpage 2} ment and award of execution against you in the
sum of One Thousand One Hundred Sixty-seven
Dollars and Nineteen Cents ($1,167.19), with interest thereon
at the rate of six per centlllll per annum from the 9th day
of November, 1939, until paid and the costs of these proceedings, which sum is due and owing by you to the undersigned by reason of the following:
That heretofore, to-wit, on the 9th day of May, 1938, you,
the said Dave Goldstein, individually and trading- as Superior
Bag· & Burlap Company, sold to the undersigned thirty thousand (30,000) ten ounce, plain burlap bags· for a price of
Sixty-seven Dollars and Fifty Cents ($67.50) per thousand,
F. 0. B., Norfolk, Virginia, and that thereafter at diverse
times and in partial fulfillment of said contract, you delivered.
to the undersigned and received full and complete payment
thereof, eleven. thousand three hundred and twenty-five (11,325) of said burlap bags; that on the 5th day of September,
1939, the undersig11ed directed you to deliver the remaining
eig·hteen thousand six hundred and seventy-five (18,675) bur- ·
lap bag·s due by you to the undersigned under the af oresaicl
contract; that thereafter on the 23rd day of October, 1939,
you refused to make delivery 3:s required under said contract and, in fact, denied the existence of any such contract;
that by reason of your refusal to fulfill the terms of said contract the undersigned was required and did pmchase. on the
9th day of November, 1939, eighteen Thousand six hundred
and seventy-five (18,675) burlan bags at a price of
page H ~ One Hundred and Thirty Dollars ($130.00) per
tl10usand, the same bein_g· the lowest available price
for said bags, and representing an actual loss of One Thousand One Hundred and Sixtv.:seven Dollars and Nineteen
cents ($1,167.19) to the unde.rsigned.
II. That heretofore, to-wit, on the 9th clay of May. 1938,
von. the Raid Dave Goldstein, indivicluallv and trading· as
Superior Bag & Burlap Co., sold to the rindersigned thirty
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thousand (30,000), ten ounce, plain burlap bags for a price
of Sixt.y seven Dollars and Fifty Cents ($67.50) per thousand,
F. 0. B., Norfolk, Virginia, and stipulated in said contract
the delivery date. of said bags to be from :May · 9, 1938, to
March, 1939; that during the month of March, 1939, to-wit,
on the 18th day. thereof, you, hy letter to the undersigned
acknowledged a balance due under · said contract, to-wit,
twenty-one thousand seven hundred and sixty-nine (21,769)
bags at a price of Sixty-Seven Dollars and Fifty cents ($67.50)
per thousand; that thereafter and subsequent to the month
of March, 1939, to-wit, on the 6th day of July, 1939, at the
1·equcst of the undersigned, you delivered to the undersigned
three thousand and ninety-four (3,094) of said bags in accordance with said contract and received from the undersigned, in full and complete payment of said shipment, the
sum of Two Hundred and Eight Dollars and Eighty-five
Cents ($208.85) ; that,you have never denied and did not deny,
until tl10 23rd day of October, 1939, your existing liability
to the undersigned to deliver the balance of the bags due
under said contract; that by reason of the aforesaid acts you
have waived the delivery date; that at diverse times
page 4 ~ and in partial fulfillment of said contract, you delivered to the undersig·ned and received full and
complete payment thereof, eleven thousand three hundred
and twenty-five (11,325) of said burlap bags; that on the 5th
day of September, 1939, the undersigned directed you to deliver the remaining eig·hteen thousand six hundred and
seventy-five (18,675) burlap bag·s due by you to the undersigned under the aforesaid contract; that thereafter on the
23rd day of October, 1939, you refused to make delivery as
required under said contract and, in fact, denied the exist. ence of any such contract; that by reason of your refusal to
fulfill the terms of said contract the undersigned was required
and did purc]rnse, on the 9th day of November, 1939, eighteen
t]10usand six hundred and seventy-five (18,675) burlap bags
at a price of One Hundred and Thirty Dollars ($130.00) per
tl10usand, the same being the lowest available price for said
bags, and. representing-· an actual loss of One Thousand One
Hundred and Sixtv..,Seven Dollars and Nineteen Cents
{$1,167.19) to t11e u;1dersigned.
WHEREFORE. judg·ment wil1 be asked against you in
favor of the undersigned, at the time and placed stated, for
the sum of One Tl1ousand One Hundred and Sixty-Seven
Dollars and Nineteen Cents ($1,167.19), with interest thereon
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at the rate of six per centum per annum from the 9th day of
November, 1939, until paid.
OLD DOMINION PEANUT CORPORATION
By BREEDEN & HOFFMAN
Its Attorneys
page 5 ~

RETURN.

Executed in the City of Norfolk, Va., this the 11th day of
,Jan., 1940, by serving a copy hereof on Dave Goldstein,
individually and trading as Superior Bag & 1Burlap Co., in
Person.

LEEF. LAWLER,
.Sergt. City of Norfolk, Va.
By W. CAR.MINE,
Deputy.
And afterwards : In the Court of Law and Chancery of
the City of N orf9lk, on the 5th day of February, 1940.
This day came the parties, by their attorneys, and there-.
upon the defendant pleaded the general issue to which the
plaintiff replied generally.
And afterwards: In said Court, on the 19th day of February, 1940.
This day came the parties by their attorneys, and thereupon the plaintiff filed herein its Bill of Particulars, and on
motion of the plaintiff, by counsel, the defendant is ordered
to file herein his grounds of defense.
The following is the Bill of Particulars referred to in the
foregoing order:
page 6 ~

BILL OF PARTICULARS.

F·or tlw narticulars in the above styled case, the plaintiff
relies as follows:
(1) All matters heretofore stated in the notice of motion
for judgment.
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( 2) The past custom of the parties in regarding time as
the essence of the contracts.
( 3) The waiver of the defendant as to any time for performance as specified in the contract dated May 9, 1938.
( 4) A novation created by the acts of the parties.
(5) The correspondence and conversations between plai~tiff and defendant.
BREEDEN & HOFFMAl~,

P. Q.
A.nd afterwards: In said Court, on the 26th day of February, 1940.
This day came the parties, by their attorneys, and thereupon the defendant filed herein his Grounds of Defense.
The following- are the grounds of defense referred to in
the foregoing order.
GROUNDS OF DEFENSE.
1. Defendant denies any liability to plaintiff under the

terms of the alleg·ed contract referred to in the notice of motion.
2. Defendant states that plaintiff breached the
alleged contract by failure to call for deliveries within the
time specified therein.
3. Defendant denies that he breached the alleged contract
or that be waived any provision thereof as to time of deliverv or otherwise.
4. 'befendfmt denies any past custom affecting the alleged
contract between the parties.
5. Defendant denies any alleged novation.
6. Defendant will rely upon all evidence provable under
tl1e plea of general issue.
page 7

~

Respectfully
DAVE GOLDSTEIN, etc.
By lJJJ H. H. KANTER, p. d.
Norfolk, Virg'inia, February 23rd, 1940.

And afterwarcl8: In said Court, on the 22d day of March,
1940.
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This day came the parties, by their attorneys, and then
came a jury, to-wit: A. J. Barden, Jr., H. N. Brown, S. L.
Hayes, H. Clay Raper, A. J. Shields, W.W. Starnes, and L.
J. Taylor, who being'. sworn the truth to speak upon the issue
joined and having hea'rd the evidence returned a verdict in
these words-'' "\Ve the jury find for the plaintiff
pag·e 8 } to the amount of $1,167.19, with interest from Nov.
9-39, until paid''.
,vhcreupon the defendant moved the Court to set aside
the verdict of the jury and grant him a new trial on the
grounds that ·the said verdict of the jury is contrary to the
law .and the evidence, the further hea.ring of which- motion,
is continued.
And afterwards: In said Court, on· the 17th day of May,
1940.
This day came again the parties, by their attorneys, and
the defendant's motion to set aside the verdict of the jury
rendered, herein on the 22nd day of J\farch, 1'940, being fully
heard by the Court, is overruled.
Therefore, it is considered by the Court that the plaintiff
recover of the defendant the sum of $1,167.19, with interest
thereon from November 9, 1939, until paid, and its costs by
it in this behalf expended.
To wl1ich ruling and judgment of the Court the defendant
duly excepted.
At the instance of the defendant, who desires to present
, to the Supreme Court of Appeals a petition for a Writ of
error and sif;versedeas to this judg·ment, it. is ordered that
when tl1e defendant, or some one for him, shall give bond,
with surety, before t11e Clerk of this Court, in the penalty
of $1,500.00 conditioned according to law, execution of this
judgment shall be suspended from tbat date for a period o-i
sixty clays from the expiration of this term of court,
pflge 9 } and thereafter until such petition is acted on by the
Supreme Court of Appeals, if such petition is
achw.lly filed wit11in the specified time.
And now, In said Court, on the 22nd clay of .June, 1940.
ThiR day came again the pa.rties, hv their attorneys, and
it armearing- to the Court that the defendant has given reaRonahle notice in writing to the nlaintiff of the time and
plaee of presenting· the stenographic report of the testimony
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and other incidents of the trial in this case to be authenticated and verified by the Court and the Court doth make
the same a part of the record in this case and which is done
within the time prescribed by law.
·
The following is the stenographic report of the testimony
and other incidents of the trial in this case ref erred to in the
foregoing order:
page 10

~

In the Court of Law & Chancery of the City of
·
. Norfolk, Va.

Old Dominion Peanut Corporation, a corporation chartered
and existing under the laws of the State of Virginia, Plaintiff

v.
Dave Goldstein individually ~nd trading as Superior Bag &
Burlap Company, Defendant
NOTICE OF APPEAL ..
To .Messrs. Edward L. Breeden, Jr. and Walter E. ~offman,
Attorneys for Old Dominion Peanut Corporation.

PLEA:S.E TAKE· NOTipE that on the 22nd day of Jtme,
1940, at 10 o'clock A. M., or as soon thereafter as we may
be heard, at the Courtroom of said Court the undersigned
will present to Hon. R. B. Spindle, Jr., sitting for Hon. 0. ·
L. Shackleford, Judge of the Court of Law and Chancery
of the City of Norfolk,. Virginia, who presided over the trial
of the above mentioned case in the Court of Law and Chancery of the City of Norfolk, Virginia, on March 22, 1940, the
stenographic report of the testimony and other incidents of
the trial in the above case to be authenticated and verified
by him.
Aud also that the undersigned will, at the same time and
plac.e, request the Clerk of the said court to make up and
deliver to counsel a transcript of the record in the above
entitled ca.use f<,r the purpose of presenting the same with
a petition to the Supreme Court of .Appeals of Virginia for
a writ of error and sitpersedeas therein.
DAVE GOLDSTEIN
By HAR.RY H. KANTER,
Attorney.
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J. R. lV orsha-m.

Service accepted this .... day of 22nd, 1940.
BREEDEN & HOIFF'MAN,
Attorneys.

page 11 ~
page 12

~

Index
In the Court of Law & Chancery of the City of
Norfolk, Va.

Old Dominion Peanut Corporation, a· corporation chartered
a.nd existing· under the laws of the State of Virginia, Plain-

tiff

v.

Dave Goldstein individually and trading as Superior Bag &
.Bur]ap Company, Defendant
RECORD.
Stenographic report of all the testimony, together with
all the motions, objections, and exceptions on the part of the
respective parties, the action of the Court in respect thereto,
all the instructions offered, amended, granted, and refused,
and the objections and exceptions thereto, and all other incidents of the trial of the case of Old ·Dominion Peanut Corporation v. Dave Goldstein, tried in the Court of Law and
Chancery of the City of Norfolk, Virginia, March 22, 1940,
before lion. R. B. Spindle, Jr., sitting for' Hon. 0. L. Shackleford, and a jury.
Pn-!sent: Messrs. Edward L. Breeden, Jr., and Walter

K Hoffman, Attorneys for the plaintiff.

Mr. Harry H. Kanter, Attorney for the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
N orfolk-Ricbmond, Va.
~

J. R. WORSHAM,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows:
pag·e 13

Examined by Mr. Hoffman :
Q. You are Mr. J. R. Worshami
A. Yes, sir.
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J. R. Worsham,.
Q. Your occupation t
A. Peanut business.
Q. You are connected with the Old Dominion Peanut Company?
A. Yes, sir.
Q. What is your office with that company?
A. Secretary and Treasurer.
Q. In your business, do you have occasion to use fairly
large quantities of burlap bags 1
A. Yes, sir.
Q. How long have you known the defendant, Mr. Goldstein,
here?
A. I would say six or seven yea rs.
Q. According· to your information, is he the owner of the
Superior Bag & Burlap Company Y
A. Yes.
Q. How long have you been doing business with the .Superior Bag· & Burlap Company 1
A. I think around in the neighborhood of five years.
Q. Over this period of time, what percentage of
page 14 ~ burlap bags purchased by the Old Dominion Peanut Company have been obtained from the Superior Bag & Burlap Company?
Mr. Kanter: That question is objected to, if your Honor
please. I do not think it is relevant, and I think it brings
up the point as to whether or not prior dealings would affect
· · 1bis contract.
The Court: Read the question back to me, please.
Note: The question was read by the reporter.
The Court: That doesn't raise any question.
Mr. Kanter: It is entirely irrelevant whether they have
bougllt 100 per cent or one pc{, cent. I move that it be stricken
out as irrelevant.
The Court: I overrule the objection.
l\fr. Kanter: Save the point.
A. I would say around 90 per cent.
By Mr. Hoffman:
Q. Could you tell us in dollars and cents approximately
the amount of the yearly purchases from the .Superior Bag
& Burlap Company!
·

"
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J. R. Worsham.
Mr. Kanter: I raise the same objection to that, and note
an exception.
The Court : Same ruling and same exception.

A. The value in dollars and cents 7
By Mr. Hoffman:
Q. The approximate value in dollars and cents per yead
A. That is rather hard to estimate, dating back
page 15 ~ over the previous four or five years. I would say
three or four thousand dollars. I am not exactly
certain about that.
Q. Per year?
A. Something like that, I would say.
(~• .And the number of bags used, that would be dependent,
' of course, upon the market price t
A. Tha.t is rig·ht.
Q. Have your business dealings with Mr. Goldstein always been very pleasant up to the time of this particular controversy?
A. Perfect.
Q. You ncve1· had any di.spute about the quality of his
bags or the prices charged, because they have all been in the
contracts; is that correct?
A. There has been no dispute about the quality, and, of
course, prices were always made between him and me.
Q. l\fr. Goldstein carried on his entire negotiations with
tbe Old Dominion Peanut Corporation through you; is that
also correct?
.A. I think that is correct.
Q. Mr. Worsham, I hand you what purports to be a contract on the paper of the Superior Bag & Burlap·Company1\Tr. Ka11ter: Is that No. 472?
Mr. Hoffman: Yes.

page 16

~

By Mr. Hoffman:
Q. -elated May 9, 1938, contract No. 472, and
nsk you if that is the contract involved in this particular
controversy?
A. Yes, sir.
Q. From tbe date of this contract, did you from time to
time give shipping instructions for delivery under that contract?
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J. It. Worsham.

A. U11cle1~ that contract, and I have had various other eon~
tracts with him that were running along at the same time.
l\fr. Kanter: I ask that that second part of his answer
be stricken out as not responsive.
Mr. Hoffipa:q.: I am going to ask him the question later
on.

The Court:·. J)o you withdraw it then f
Mr. Hoffman: I withdraw it.
The Court: I think it would be wise to read that contract
to the jury.
Mr. Hoffman: I wish to have it introduced in evidence
as plaintiff's Exhibit No. 1.
'' Sales Contract
:SUPERIOR B.A.G & BURLAP. CO.
Cotton and Burlap Bags
3-5 Hall ·Street

Norfolk, Va., May 9, 1938
Telephone
44136
!'

CONTRACT NO. 472
page 17 ~ ''SOLD TO

Old Dominion Peanut Corp.
Norfolk, Virg·inia

''Gentlemen:
''We confirm and accept your order, as specified below:
Quantity 30,000 40", cut 45·", 10 oz. plain burlap ha.gs, at
$67.50 per thousand, F. 0. B. Norfolk,
Virginia.
Delivery Date: Now t.o March 1939.
Terms:

Net cas11.

Shipping Directions: As instructed.
·Remarks:

Dave Goldstein, etc., v. Old Dominion Peanut Corp.

27

.1. R. Worsham.

'' Deliveries contingent upon strikes, labor disputes, or
other causes beyond seller's cont~·ol.
Seller: SUPERIOR BAG & BURLAP CO.
(S) D. GOLDSTEIN
B11Jrer: ......................... .
'' (Prices on any undelivered portion of this contract are
subject to increase or decrease by the amount that any new
Federal and/or State legislation affects seller's cost and deliveries may be modified to the extent necessitated by any
such legislation, and this clause is considered part of this
contract.)
TWINE
page 18

BARREL COVERS

WIFING CLOTHS"

~

By Mr. Hoffman:
Q. Mr. Worsham, I call your attention in that
contract to the delivery date specified therein which says,
''Now to l\fnrch 1939, '' and I ask you this question: "Whether
or not it has been the custom between your firm and the Superior Bag & Burlap Company to regard this date as the .
date of termination of the contracU

Mr. Kanter: If your Honor please, we object to that.
The Court: ·what is the ground of the objection t
Mr. Kanter: That even though there may have been some
variation in other contracts with the concern, it would not
he binding.
(The objection was further argued by counsel.)
Note: The jury retired from the courtroom.
By the ·Court :
Q. How many contracts had there been between the Old
Dominion Peanut Corporation and the Superior Bag & Burlap Company prior to the one in controversy?
A. I could not say, f.Tudg-e. I know there were quite a few
contracts which were going on. Goldstein would come up
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there and book me for a certain quantity of bags-10,000,
5,000, and 20,000.
By Mr. Hoffman:
Q. Can you estimate how many contracts you all had had
with the Superior Bag & Burlap Company since
page 19 ~ you have been dealing with them 1
A. I would not like to say tba t.
The Court: I think that would have· some bearing on custom if you show it as a custom.

A. 'rbere is no doubt that neither he nor I, nor anyone~
ever called attention to the fact that when the expiration
date came up either he had to deliver them at that time or
I had to accept them at that time; they just went on. In
other words, both of us went to sleep on it, if you want to
put it that way. The custom in our business is that I frequently buy not only bags but other material for some speci·fied delivery date, and for some reason I don't want them
at that time and the seller doesn't call on me to take them
at that time, and they may be three, or four, or five, or six
months old, and the same way I sell stuff that way. If I sell
stuff for a specified delivery and I don't call on the man
to hike it at that time, the contract may lapse for several
months. That is the custom. ·with peanuts and other commodities that I buy, my understanding· is that a seller has
to make a demand on a buver before he can come back severnl months afterwards anci' sav the contract is automaticallv
terminated without any notice ·at all.
·
By IVJ1~. Kanter:
Q. According to your theory, if you sold a man a thousand bags of peanuts to be delivered from Janupag-e 20 ~ ary 1st to March 1st, 1939, and peanuts were selling at three cents a pound, and he just waited to
call on :v-ou for those peanuts in December when they advanced to five cents, would -you be compelled to deliver to
him?
A. The price in our business doesn't make any difference
one way or the other. I have g·ot stuff bought now a cent
and a half a pound hig'11er than it is worth today. It was
suppo~cl to be delivered in January. I liaven 't taken it now;
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just took part of it the other day. The seller didn't call on
me to take it in January.
Q. That is your particular dealing with this particular
purchaser t
A. I mean, in our line of business, why, the fluctuation of
the market d0esn 't enter into it. VVe don't have disputes
of this kind.
Q. You mean the fluctuations don't run 100 per cent of the
advance in prices¥
A. I would say it is very rare when they run 100 per
cent.
Q. You have no other particular contracts that you can
refer to except the one that your attorneys have introduced
as contract No. 3, which calls for delivery through March,

1938¥
A. We have other contracts. Tl1ey may be in the files for
the year '37, or '36, or '35. If I make a sale, I
page 21 ~ mmally confirm it to a ma.n by a written contract
like he does; hut I was continually buying· bags,
and if it w·as even a prompt shipment or thirty days shipment, he made confirmation.
Q. You made one contract in J anuarv for deliveries for
1\farch the following year, and then yoii would come along
and buy other bags for delivery in the fo1lowing year t
A. Sometimes Mr. Goldstein said that he vrnuld like to
keep me booked up, and I did that, yes.
Q. You have some contracts in your files, but you can't
remembert
A. If vou want to know the number of contracts that have
nassed between us during tl1e period of four or five yea.rs,
it would be pretty hard for me to say.
The Court: Gentlemen, here is what seems to be the solution of it in the hurried time we have had to consider it so
far. I do not see bow you could change the written contract
by custom of the trade, but I also see no reason why you
cnn 't show hy the course of dealings between these people
tllat a waiver of a term as set forth in the contract has
actually, in fact, taken place.
I think that I will make this plain to tho jury when they
return : Evidence will be admitted to show whether or not
by the course of dealings between these parties
page 22 ~ t]iere has been a waiver of the expressed terms set
forth in the rontract between parties., but not to
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change the terms. In other words, it is on the theory of
waiver, and not a change in the terms of the contract.
Mr. Kanter: V{ould you permit the stenographer to show
that I save the point.
The Court.: . _Yes.
Note: Tlie ·jury returned to the courtroom.
The Court: Gentlemen of the jury, my conclusion, after
hearing the argument that has been made in your absence, is
this : The plaintiff may produce evidence, not to contradict
terms of the contract that he has made with the defendant,
but ·he may, if he can, show by evidence of prior and other
dealings whether or not the strict terms of the contract, as
writ.ten, have been waived-whether there has been a waiver
of strict compliance, or the written words in the contract
may be shown, but the evidence may not be shown to contradict the terms of the contract.
Mr. Breeden: Will your Honor tell the jury what waiver
is?
The Court: A waiver, gentlemen, would be where you
J1ad a right to something and you didn't assert your rig·ht;
you lulled somebody else into a false sense of
page 23 ~ security. If you do not assert something that you
could assert, then you are deemed to have waived

it.
J\fr. Kanter: That applies as much to the plaintiff. If
he lmd a right to demand it, and. didn't do it, and the stock
went up, it would lull him into a false sense of security.
The Court: "\Ve are g·oing to permit evidence to go in to
show whether or not the contract, as has already been introduced in evidence, was adhered to strictly, as the words
indicate, or whether, by the course of dealings between the
parties, they waived their rig·ht to strict performance. I
think under that ruling·, ::M:r. Hoffman, you had better rephrase your question.

By Mr. Roffman:
Q. Mr. Worsham, in connection with contract No. 472, referred to as "Plaintiff's Exhibit No. 1" whicl1 has alreadv
been introduced in evidence, I ca11 your attention to th~
wording therein which says, "Delivery date: Now to March
1939," and I nsk yon whether or not yon have l1ad any prior
course of dealings with Mr. Goldstein which have indicated
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that either you or Mr. Goldstein held the delivery date to
be the termination of the contract, or as to be essential to
the contract 1
Mr. Kanter: Same objection.
The Court: Save your point.
page 24

~

A. In the course of my dealings with him, I ·
think I can say that at no time have either one of
us held to a strict interpretation of the delivery date.

By l\fr. Hoffman:
Q. Have you evidence of any other contracts where final
shipments under the contracts have been· made after the delivery date specified in the contract?
A. I think so.
The Court: Mr. ·StenogTa.pher, the defendant preserves
bis exception to this whole line of testimony.
By Mr. Hoffman:
Q. I hand you herewith a similar contract to plaintiff's
Exhibit No. 1, but referred to as Contract No. 3, dated J anuary 20, 1988, ca1ling for 10,000 bags, with the delivery date
stated .January through March, 1938, and ask you whether or
not shipments were made after March, 1938, on that contract?
A. Yes, sir, made after the terminatiqn of it, according to
this delivery date.
Note: The contract was introduced in evidence as "Plaintiff's Exhibit No. 2", which reads as follows:
'' Sales Contract
SUPERIOR BAG & BURLAP CO.
Cotton and Burlap Bags
3-5 Hall Street
-

Telephone
44136

Norfolk, Va.
January 20, 1938
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~

''CONTRACT NO. 3
Old Dominion Peanut Corp.
Norfolk, Virginia

SOLD TO

''Gentlemen :
"vVe confirm and accept your order, as specified below :
''Quantity 10,000 40", cut 45", 10 oz. Plain Burlap ..tSags,
@ $70.00 per M., F. 0. B. Norfolk, Virgfoia
"Delivery Date:

January through March 1938.

'' Terms

Net Cash.

'' Shipping Directions:

Ordered out as needed

"Remarks: Price guaranteed against decline on dates of
delivery.
'' Deliveries contingent upon strikes, labor disputes, or
other causes beyond seller's control.
",Seller: SUPERIOR BAG & BURLAP CO.
(.S) D. GOLDSTEIN
''Buyer: ........................ .
•

I

•

•

•

•

e

I

I

I

I

I
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I

I

I

I

I

I•,

I

I

I

I

I

I

I

I

I

I

'' (Prices on any undelivered portion of this contract are
subject to increase or decrease by the amount that any new
},ederal and/or .State legislation affects seller~s costs and
deliveries may be modifiecl to the extent necessitated by any
&uch legislation, and this clause is considered part of this
contract.)

TWINE
page 26

BARRJ~L COVERS
~

WIPING CLOTHS''

Mr. Kanter: Same objection, particularly, that
the waiver under prior contract was not a part of
this contract.
·
-
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By Mr. Hoffman :
Q. I hand you an invoice of the ,Superior Bag & Burlap
Company, in the amount of $223.09, dated December 7, 1938,
which was approximately eight months after the time stated
there, and which refers to '' Applied against contract #3, ''
and ask you whether or not that shipment was made and paid
for by the Old Dominion Peanut Company1
A. Yes, sir. It bears our stamp, marked "Paid".
. Q. Has Mr. Goldstein ever advised you that the delivery
date, as specified in the contract, actually terminated the
contract at any time prior ·to t.bis particular controversyf
Mr. Kanter: Objected to, on the ground that the contract
speaks for itself.
1\fr. Hoffman: I didn't hear Mr. Kantcr's objection., if
your Honor please.
Mr. Kanter: It attempht to vary a written contract.
Mr. Hoffman: \Ve attempt to show, if your Honor please,
that after final demand for delivery was made in this case
that Mr. Goldstein did not even then mention anything about
the contract being· terminated until after four
page 27 ~ demands had been made in writing which termi11ated in more or less a demand for the delivery
of the bags; and then 1\fr. Goldstein wrote· a letter in which
he said the contract had been terminated. ·we want to show
to the jury and the Court that the first time this question of
delivery date lms over 11(.len considered between the parties
was when lVIr. Goldstein wrote the letter of October 23, 1939.
The Court: I think I have explained to the jury the purpose of this testimony. I cannot tell at this stage of the
proceeding·s ,vl1ether this would ultimately be a question of
law or a question of fact. Therefore, all that throws light
on whether or not the parties ever ·waived what their contract called for, I will permit to go to the jury.

Bv 1\fr. Hoffman:
·Q. Wliat is your answer, Mr. Worsha.m1
A. ·That letter was the first time that he had gi.ven me
any occasion or intimation at all that he considered the con.tract canceled as of March, 1939. I'n fact, he assured me
verhallv in mv office on several occasions and over the telephone that h~ intended to make delivery, but that, despite
hnrlap wns scarce, he expected some later, and it was not
until I made the formal demand on him that I ,vould be forced,
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unless I heard from him, to g·o out on the market
page 28 } and buy the covers. It was not until then that I
got the reply from him that he considered the contrad ennceled as of last March, 1939.
Q. Tlmt was dated October 23rd, 19391
A. I think so. Yes, this was the only letter that I got
from him about it at all.
Mr. Hoffman: That will be introduced later, if your Honor
please.

By Mr. Hoffman:
Q. Going back to the contract of May 9, 1938, which is the
one involved in this controversy, did you from time to time
accept delivery of a portion of those 30,000 bags in that
contracU
A. Yes, sir.
Q. During March, 1939, did you receive a letter from Mr.
Goldstein advising you how much ·was outstanding on that
contract?
A. Yes, sir.
Q. Did that letter also refer to any other contract¥
A. Yes, sir.
·
Mr. Hoffman: I wish to offer the invoice in evidence as
''Plaintiff's· Exhibit No. 3'' and tl1e letter of March 18, 1939,
.
as "Plaintiff's Exhibit No. 4.''
page 29

~

''SUPERIOR BAG & BURLAP CO.
Cotton and Burlap Bags
Norfolk, Va., December 7th, 1938

''SOLD TO Old Dominion Peanut Co., Norfolk, Virginia
'' SHIPPED TO Norfolk, Virginia
VIA: Truck
''TERMS= NET CASH.· Ten Days
''No Discounts Allowed.
OR.DER NO. 4325
3,187 40", cut 45", 10 oz. plain
Burlap bags,
@ $70.00 per M.
223.09
223.09
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Applied against contract #3.
(Stamped) PAID
.Jan. 10 1939
Old Dominion Peanut Corp.
By ........................... .
'':Seller hereby warrants that the goods listed in this invoice have been produced in accordance with the Fair Labor
Standards Act of 1938.

ALL INViOICES PAST DUE SUBJECT TO SIGHT
- DRAFT."
.SUPERIOR BAG & BURLAP CO.
Norfolk, Va. March 18, 1939
'' Old Dominion Peanut Corp .
.. Norfolk, Virginia.
''Gentlemen:
"In checking through or contract files, we find the following balances outstanding against you contracts.
1-20-38 Contract No. 3 .................. 3,753
5-9-38 Contract No. 472 ................ 21,769

page 30

~

"We trust that you will find it convenient to
let us have shipping instructions on some of these
bags at an early date.
'' Thanking you, we are
"Your very truly,
DG:JT

"SUPERIOR BAG & BURLAP CO.
"(.S) D. GOLDSTEIN."

By l\fr. Hoffman:
Q. Mr. ·worsham, I ask you whether or not Contract No.
- 3. rC'J'en-ed to l1crein in this letter, is the same as Contract
No. 3, 1'efe1Tecl to as "Plaintiff's Exl1ibit No. 2," which speci:fie~ tlrnt delivery date shall be from Janua1·y through March,
1938 '? In other words, are the references there· to the same
contract?
A. Ye~, sir, t11c references are to the same contract.
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Q. 1,hc .date of this letter isA. l\Iareh 18, l 93n.
Q. .A ncl the deli very date specified m Contract No. 3 is
whaU
.A. vV HS through :March, rnmi, or a year afterwards. This
being a higher pl'ico contract arn:l an older contract, I instructed him to complete tliat first.
Q. I wi.11 come to that in just a second. In answer to that
letter, Mr. Worsham, what did you instruct :Mr. Goldstein
to do"l
A. I instructed him to deliver the balance on
page 31 ~ this Contract No. 3. That would clean that up.
Q. I hand you herewith a copy of a letter dated
1\Tarch 21, 1939, and ask you if you wrote that letter on behalf of the Old Dominion Peanut Corporation 6?
.A.. Yes, sir.
Mr. Hoffman;• I introduce this letter as "Plaintiff's Exhibit No. 5. ''
'' March 21, 1939.
"Superior Hag & Burlap Co.>
Norfolk, Ya.
Gentlemen:
'' Referring· to yours of Mnrch 18th, it will be in order for
you to deli Yer to ns at NorfoJk, balance of Contract No. 3,
dated January 20, 1938, for ~~,753 bags.
'•Your very truly,
OLD D<HII.NION P~JANUT CORPORATION.
JRW:f."

By Mr. Hoffman:
Q. ·were deliverie:-; of that contract then completed, Mr.
W orshal].1 f
A. Yes, sir, this eomp](}ted the balance of No. 3.
Q. Is this the delivery tieket whfoh showed the completion of it?
A. That is right.
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The Court: · 'fl.mt is not disputed, Mr. Kanter, without
waiving your objection. Why include in the recpage 32 ~ ord here tltc Rhipping receipt and the shipping
letter if it is not disputed?
Mr. Kanter: I don?t think so either.
Note: The letter and receipt were withdrawn.

By Mr. Hoffman: ·
Q. In the letter of March 18th, which has been introduced
in evidence as Plaintiff's Exhibit No. 4, he did not ask you
to let him have shipping instructions on all of the bags, did
hei
A. No, sir.
Q. Did yon thereafter request delivery of any of the bags
on Contract No. 472, which is involved in this controverRy?
A. Yes, sir, I think I did in July or June. You have the
letter there.
Q. I hand you herewith your letter of ,Tune 30, 1939, and
ask vou whether or not that letter called for deliveries on
the <.;on tract in controversy in this case f
A. Yes, sir. Our $67.50 contract, which was the only contract outstanding at that time.
Q. Tbe only $67 .50 contract anyway!
A. The only $67 .50 contract, as f a.r as I know. It was the
only contract at that particular time.

Bv the Con rt :
··Q. ·what do you mean by "the $67.50 contract"?
A. "\Ve just referred to the contract at that
page 33 } price instead of number. I knew I had them boug·ht
at that price.
Q. That refor8 to the price at which the bags were boug·ht
11n<le1· contract 472 7
A. YeR.
Q. MNming· to clesig-nate Contract 472 by price rather
thm1 hy invoice number, or serial numbed
A. YP~.

Mr. Hoffman: I believ~ Mr. Worsham stated, if your
Honor plense, that that was the only $67.50 contract he had
at that time.
I wish to introduce the letter of June 30, 1939, as "Plaintiff's Exhibit No. (.V'
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"June 30, 1939.
·' Superior Bag & Burlap Co.,
Hall Street,
Norfolk, Virgi.nia.
Att. lt1 r. Goldstein
Gentlemen:
·,,Please deliver us .Wednesday, July 5th, 3,000 Shell Nut
Bags on our $67 .50 contract.
''Your very truly,
OLD DOMINION PEANUT CORPORATION.
,TRW:f.''
Mr. Hoffman: I understand yon agTee that shipment was
made by Mr. Goldstein on July 5th in accordance with the
terms of that contract?
pag·e 34 ~ Mr. Kanter: I have the shipping order right
here. This doesn't refer to any particular order,
does itf
Mr. Hofflnan: vVe bad better prove it then.
The Court : Go ahead.
By Mr. Hoffman:
Q. I hand you herewith, Mr. Worsham, a delivery ticket
of the Superior Bag & Burlap Company, dated J.uly 6, 1939,
to Old Dominion Peanut Company for 3,09'4 plain, burlap
bags, and ask you whether or not that merchandise was
shipped to you in accordance with your letter of June 3oth?
A. Yes, sir, delivered to our plant.

:M:r. Hoffman: I offer it as ;'Plaintiff's Exhibit No. 7."
,

''·SUPERIOR BAG & BURLAP CO.

''Norfolk, Va.
Date 7/6 1939
''Old Dominion P/N Co.
3094

40/45/10
Plain Burlap Bags.''

No. 04940

Rec'd by ........................... ''
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Bv :M:r. Hoffman:
~Q. I also hand you herewith an invoice of the Superior
Bag & Burlap Company, dated July 7, 1939, calling for 3,094
bags at $67.50 per thousand, invoiced to $208.85,
page 35 ~ and ask you whether or not that was thereafter
paid by you!
A. Yes, sir.
Q.
as that invoice made in accordance with Contract

,v

No. 472?

A. Yes, sir, the letter there requesting· delivery of the bags.
Q. Ag·ain, that was the only $67.50 contract you had with
them at that time?
A.. Yes, sir.
Mr. Hoffman:
No. 8".

I wish this marked '' Plaintiff's Exhibit

''SUPl~RIOR BAG & BURLAP CO.
Norfolk, Ya. July 7th, 1939

'~ SOLD ~rO Old Dominion Peanut Corp., Norfolk, Ya.
'' SHIPPED TO. Norfolk, Ya.

VIA.: ~ruck

'' 'J'JiJRMS: NET CASH. Ten Days

No Discounts Allowed.
3,094 40", cut 45", 10 oz.
plain burlap bags,
@ $67 .50 per 1\L

ORDER NO. 4940

208.85

208.85
(Stamped) PAiD
JUL 27
Old Dominion Peanut Corp.
By .......................... .
SP.Iler berehv , 1rnrrants that the !?'Oocls 1isted in this invoice
liavc·been produced in accordance ,vith the Fair Labor Standard:,; Act of 19~8.

AIL INVOICES PAST DUE SUBJECT TO SIGHT
DRAFT."
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By 1\fr. Hoffman :
·
Q. Did l\Ir. Goldstein notify you in July, at the
time that delivery was made of that 3,094 bag·s, that he didn't
regard the contract in existence, because the delivery date had
passed f
A. No, sir.
Q. During· the summer season, do you have occasion in your
business to use many burlap bags f
A. No. Our plant was closed down a good part of that
period.
Q. When did you next request the delivery of an additional
supply of bags?
A. I think it was in the early part of September.
Q. I hand you a letter dated September 5, 1939, addressed
to the Superior Bag Company, and ask you if that was sent
in due course Y
A. Yes, sir.
pag·e 36

Mr. Hoffman: I offer that as "Plaintiff's Exhibit 9 ...
''OLD DOMINION PE,AN.UT CORPORATION
NORFOLK, VA.

'' September 5, 193S.
"Superior Bag Co.,
3-5 Hall St.,
Norfolk, Va.
Gentlemen:
"We are starting up our plant in Suffolk, and
you can deliver us the balance of the contract for
bags that you owe.
page 37

~

''Yours very truly,
"OLD DO:MINlON PEANUT CORPORATION.
"(S) J. RIVES WORSHAlvI

JRW:f.
Also quote us on bag·s for future."
By Mr. Roffman:
Q. Now, in rei:;ponse to that request of September 5, 1939,
what did Mr. Goldstein tell you t
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A. 1 g·ot no writtei1 reply from him at all. In fact, I don't
think I got any reply from him. I had occasion to call him
on the telephone once or twice.
Q. ·what was the subject of that conversation, nfr. vVorsham 1
A. Well, the subject of that conversation was that he would
make delivery of these bags in a short time; that spot burlap
was scarce at the time.
Q. In response to Mr. Goldstein's statement that spot burlap was scarce, did he at that time tell you whether or not be
regarded the contract as terminated as of March, 19391
A. At no time did he tell me that until I received that letter
of October-whatever it was.
Mr. Kanter: If your Honor please, this paper is merely a
self-serving declaration, and I 'object to it.
The Court: Go ahead.
pag·e 38 ~ Mr. Kanter: I save the point, if your Honor
please.
By Mr. Hoffman:
Q. I hand vou herewith, Mr. Worsham, a letter dated September 14, 1939, and ask you whether or not that was mailed
in due course?
A. Yes.
By the Court:
Q. Did you ever get any reply to that?
Mr. Hoffman: No, sir, no written reply; no, sir.

By the Court:
. .
Q. Did you ever get an acknowledgment of it m any conversation t
A. Of this particular letter?
Q. Yes.
A. I would not like to say that, .Judge, on this particular
letter. Certainly he clidn 't call me and reply to it.
Bv l\fr. Hoffman:
"'Q. Did you thereafter talk with him 1
A. At some subsequent time. I don't know whether it '!as
a few days after, or a week after, but I had some conv.ersat10n
with him. He was out at the office. I bought some twme from
him during that month, if I recollect correctly.
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~

The Court: I don't see any objection to that going in.
Mr. Hoffman: I offer this as "Plaintiff's Ex-

hibit No. 10''.

"September 14, 1939.
'' Superior

Bag ~do.,

3-5 Hall St.,

Norfolk, Va.
Attention: Mr. Goldstein
Gentlemen=
'' If it would be any convenience and accommodation to you,
we can get along without the bags that we have on contract
with you for the next two or three weeks, but we would like
to have some assurance that you will deliver us the balance
of the contract that we have with you a:bout the first week in
October. If you can deliyer the balance at that time, it will be
satisfactory to us.
"'We have practically no bags on hand at Suffolk, and
naturally we are concerned about being able to get these in
hand so that we will have them when we need them.
''We wish that you would also keep us closely advised in
regard to the burlap market, as we no douot will have to buy
additional bags, and as you have had practically 100 per cent
of our business, we would like to continue doing business
with you, if you can take care of us all right.
''Yours very truly,

"OLD DOMINION PEAN.UT CORPORATION.
JRW' :f.' 1

Mr. Kanter: (Referring to a letter in his hand:) I don't
think this letter is relevant. · It has reference to
page 40 r some twine.
Mr. Hoffman: It is true it has reference to twine,
but Mr. Worsham wants to connect it up as to when he talked
with him.
The Court: I don't think this should go in the record. I
don't want to encumber the record with any more exhibits
· than are necessary to settle the controverRy that we haw~ before us.
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By Mr. Hoffman:
Q. Mr. Worsham, did you thereafter talk with Mr. Goldstein on or shortly prior to September 18, 1939 i
A. Yes.
Q. Did you discuss the bag situation at that time?
A. Yes.
By the Court:
Q. Were any conclusions reached¥
A. Between us on that?
Q. Yes.
A. No, sir.
Bv Mr. Hoffman:
"Q. He didn!t deny. at that. time, in response to ·your letter
of September 14th.A. In fact, the last time he was in my· office, that I recol- ·
lect, he told me specifically when he expected burlap to be
_
here, which was, as I recollect now, certain dates
page 41 ~ around the last week in September, according to
the calendar. That is when he expected burlap to
arrive here in Norfolk, I imagine, and that he would be able
to do something then.
.
Q. And he would give you the bags at that time¥
A. Yes. In other words, I had every assurance that even
at that time he intended to deliver. In fact, he told me he
never reneged on a contract, and he never had on one of mine,
so, naturally, I expected him to deliver.
Q. I hand you a· copy of a letter dated October 4, 1939, addressed to Superior Bag & Burlap Company, and ask you if
that letter was sig110d by you and sent in due course 1
Mr. Kanter: That letter is objected to on the ground it ig
irrelevant. It was made long after the expiration of the terms
of delivery under the contract, and after the price had advanced mo.re than 100 per cent.
The Court: Pursuant to its prior ruling, the Court over- ·
rules the objection.
Mr. Kanter: Save the point.
The Court: The defendant saves t11e point.
A. This letter bears out the statement I just made.
Mr. Kanter: And on the further ground that it is purely a
self-serving declaration.
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. A. It bears out the statement I just made, that he told me
he expected to receive burlap "the latter part of last week,"
which would be the last week in September, and
page 42 ~ would arrange to deliver the balance of bags that
he owed us at that time.

Mr. Hoffman: I offer this as "Plaintiff's Exhibit No: 11 ".
"October 4, 1939.
''.Superior Bag & Burlap Co.,
3-5 Hall St.,
Norfolk, Virginia.
Attention: Mr. Ooldstein.
'' Gentlemen :
, "We believe that you told us that you expected some burlap the latter part of last week, so we will appreciate it very
much, if you will arrange to deliver us the balance of bags
that you owe us on contract sometime this week.
"Thanking· you very much for taking care of this for us at
this time, we are,
''Yours very truly,
"OLD DOl\HNION PE.A.i"\fUT CORPORATION.
JRW:f."

By Mr. Hoffman:
Q. I take it, Mr. Worsham, the bags were not delivered pursuant to that letter!
A. No, sir.
Q. Did you write a fourth request for the bags, Mr. vVorsham, and did you get any reply to that letter of October
4th!

A. No, sir.
page 43

~

Note: Mr. Hoffman hands Mr. Kanter a letter.

Mr. Kanter: I object to it as being· irrelevant nncl selfserving.
The Court: Same objection and same ruling.
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By Mr. Hoffman:
Q. I hand you a copy of a letter dated October 20, 1939,
and ask yon whether or not that was sent to Mr. Goldstein
in due course?
A. Yes, sir.
Mr. Hoffman:
hibit No.,12".

I ask that it be marked "Plaintiff's Ex''October 20, 1939.

'' Superior Bag & Burlap Co.,
Norfolk, Va.
.Attention: lJ1 r. Goldstein.
''Gentlemen:
'' According to our records, it appears that you owe us
18,675 bags on our contract at $67.50 per thousand.
"We wrote you early in September that we would like very
much to have these bags, and since that time, have written
and talked to you on several occasions about it, but have heard
nothing definite a~ to when we might expect delivery of
same.
''We appreciate the position that you arc in, but feP.l that
within the last six or eight weeks, the opportunity has presented itself to begin to make delivery on this unpag·e 44 ~ delivered balance.
"We have reached the point now where we have
to have bags, as we expect to start our mill most any day, and
we have practically none on hand.
"'\Ve do not suppose that you would want us to buy bags
on the open market, and charge you with the difference, but
we are in a situation where something will have to be done
about it, because we actually need the bags and cannot wait
a week long·er without purchasing some.
'' Please advise us promptly on receipt of this letter just
what you would like for us to do, and if it is possible, we will
try to work along with you, but bear in mind, that we are in
a position now where it is imperative that ,ve have some bags
at our Suffolk plant.
''Yours very truly,

''OLD DOMINION PEANUT CORPORATION.
JRW:f."
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By Mr. Hoffman:
Q. Did you g·et a reply to that letter, Mr. Worsham f
A. No, sir.
Q. Let me ask you whether or not you received a letter
dated October 23rd from )fr. Goldstein f
.A. Is this the 20th f
Q. Yes, sir.
·
.A. My statement was wrong, then. I did get a reply.
Q. You got a reply¥
page 45 ~ .A. Yes, sir.
Mr. Kanter: Of course, if your Honor please, my objection
g·oes to all of this correspondence of October.
Mr. ·Hoffman: I wish to introduce this letter as ''Plaintiff's Exhibit No. 13".
·

"SUPERIOR BAG & BURLAP CO.
Norfolk, Va.
October 23, 1939

"Old Dominion Peanut Corp.
Norfolk, Virginia

Att: Mr. Worsham
Gentlemen:
"In reply to your letter of October 20th wherein you state
that we owe you 18,(i75 bags on contrace, we have gone over
our. records carefully and Snd that your contract #472 expired in March 1939, and was cancelled in our files accordingly.· If you will look up your records on this particular
contract, you will find that we are absolutely correct in stating- this.
"We have never reneged on any contracts that we have
made and have given everybody the benefit of every doubt,
and have tried at all times to maintain their business from
year to year, but when a concern writes us t]mt they are buying ·bags against a contract which is not in force and charging us with the difference in price, we are going to live up to
the contract period 100%.
page 4-6 ~ "You will also refer back to a letter whicl1 we received from you on August 20, 1938, wherein you
stated we had a contrac.t with you covering 10,000 bags at
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$70.00 per thousand, and there was a balance of approximately 4,000 bag·s due you on this contract. Yon asked us to
cancel this old contract and work upon a new one at less
money, and, we were kind enoug·h to do this.
Therefore, ~ve feel that everything· is equal, and as far
as we are concerned, there is no contract in force with vour
good concern.
•
1

''

'' Very truly yours,
''SUPERIOR BAG & BURLAP CO.·
(S) D. GOLDSTEIN
D. GOLDSTEIN.''

DG:lT

By Mr. Hoffman:
Q. Did you reply to that letter, Mr. Worsham 1
A. Let me see the copy before I say yes or no. Yes, sir, I
wrote this letter.
The Court: Do ·you object to iU
Mr. Kanter: It appears to me if one goes in, the whole
correspondence should go in, with my objection remainin~.
The Court: It does begin now to b·e self-serving; go ahead.
That will carry the correspondence up to the beginning of
· the controversy in court.
page 4-7

~

Note: The letter was introduced in evidence as
"Plaintiff's Exhibit No. 14".
"October 25, 1939.

Superior J3ag & Burlap Co.,
305 Hall St.,
:N'orfolk, ·virginia.
Attention: llfr. Goldstein.
"Gentlemen:
"We are very sorry that you have taken the attitude that
you have in your letter of October 23rd. We are especially
sorry, heca11se we not only had a very high regard for :Mr.
·Goldstein, but in view of the fact, that we have done business
with your concern for the last four or five years, we had
naturally expected to continue to do business with you.
"We realize that the sharp advance in the burlap market
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probably caught you unawares, and so far as our contract
was concerned, we are disposed to be as reasonable with you
as we could be expected to be.
"You state that you have never reneged on any contracts.
\Ve were under the same impression and felt that you would
make good yolll' contract with us.
"In our letter of October 20th, we stated, 'We do not suppose that you would want us to buy bags on the open market
and charge you with the difference'. We asked this question,
because up to the present time_, while you have stated verbally to the writer over the telephone and in his
· page 48 ~ office, that you would deliver these bags as soon
as you were able to g·ct burlap, at the same time,
you have given us 110 definite assurance as to just when we
could expect to receive the hags, and as it was imperative that
we have bags to operate on, if you cannot deliver them,
naturally we would be forced to buy elsewhere and pay the
market price.
''You have apparently taken the position that 110 contract
exists or whatever contract did exist was cancelled. We do
not believe that you can successfully defend this position, and,
we hope, that it will not be necessary to make a test of it.
"If we went to court in this matter, it would cost yon
moncv to defend yourselves and it would cost us monev to
prosecute y9u, and we would be very, very reluctant to take
this course, as such a course would also raise a barrier between your concern and our firm, which would make it difficult for us to do business with you in the future.
'' .As to your statement, that tho contract expired in March,
1939, and was cancelled accordingly in your files, we just wish
to call attention to the fact, that the contract was alive as
late as July, because you delivered us hags on this contract
last July.
'' The difference in the market price and the contract price
on the bags that we have on the undelivered portion of the
contract would amount to approximately $1,000.00.
pag·e 49 ~
''We sincerely trust that we can reach an
amicable settlement with you in this matter, ancl
:would suggest that your Mr. Goldstein come around and let's
talk this over.
''Yours very truly,
"OLD D01vUNION PEANUT CORPORATION.'

JRW:f.''
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By Mr. Hoffman:
Q. Did Mr. Goldstein either come around and talk it over
or respond by letter?
A. He didn't come around and I don't think I got anv fur- / '
ther reply from him.
"'
Q. I hand you a letter of November 6, 1939', and ask you
whether or not you wrote that letter to the Superior Bag &
Burlap Company, and mailed it in due course f
A. Yes.
Mr. Hoffman: I offer it as "Plaintiff's Exhibit No. 15 ".
''November 6, 1939.
•, Superior Bag & Burlap Co.,
3-5 Hall St., .
Norfolk, Virginia.
Attention: Mr. Goldstein.
''Gentlemen:
"We are very sorry that you have not seen fit to answer our
letter of October 25th. \Ve still hope that you will change
your mind and will take this matter up with us. However, it
is necessary for us to know just where we stand
page 50 ~ on this contract, ·so that we will have to adyise.
you, that it will be our purpose to get quotations
and to buy bags to cover the contract that we have with you,
and will have to look to you for the difference between purchase price and contract price with you. Vv c will make this
purchase by November 9th.
'' Awaiting your reply, we are,
"Yours very truly,
''OLD DO!HNION Pl~ANUT CORPORATION.

JRW :f."
By Mr. Hoffman:
Q. Did you receive a reply to that letter, Mr. vVorsbam 7
A. No, sir.
Q. On November 9, 1939, did you purchase these bags on
the market, Mr. Worsham1
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A. I think so,. about that date. You have got the record
there.
Q. From whom did you buy these bags, and at what price 1
I will hand you this to refresh your memory.
A. From the Planters Nut & Chocolate Company ~t $130
a thousand.
.
Q. The Plantets Nut & Chocolate Company is in Suffolk,
Virginia 1
A. Yes, sir.
Q. Have you paid the Planters Nut & Chocolate Company
for those bags?
page 51 ~ A. Yes, sir.
.
Q. Are you familiar with the market price of
these bags on November 9, 1939 t
A. I think so.
Q. "\Vhat were the market quotations at that timcf Between what price range per thousand bags- did they run?
A. I made inquiry from several of the bag manufacturers,
like Norfolk Bagging Company here in Norfolk, Morgan
Brothers in Richmond, and Virginia-Carolina Bag· Company
in Richmond, as to the market price of bags at that time.
Q. Can you state what the price range was, J\fr. Worsham f
A. The price range was from a low of $143.75 to a high of
$151.45, it looks like.
Q. That is per thousand?
A. Per thousand.
Q. You purchased these bags at $130 a tl10usand !
A. I purchased even a better quality bag· at that price,
because Planters Nut & Chocolate Company at that time were
offering some second-hand bags-I don't mean second-hand
bags; I mean, offering· some new shell nut bags at that time.
Q. And the difference between the price paid of $130 per
thousand and the $67.50 per thousand, the contract price, is
the amount you are suing for in this case f
A. That is right.
l\fr. Hoffman:

page 52 ~

We rest.

CROSS EXAMINATION.

Mr. Kanter: If your Honor please, I wish for the stenographer to note that the questions asked in regard to this
matter are not waived. I am asking them without waiving
my objections heretofore made.
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By Mr. Kanter:
Q. Mr. Worsham, in connection with the purchase of bags
for your plant, you informed yourself of the market price, I
presume?
A. Do I inform myself of the market price?
Q. ·when you purchase bags 1
A. \Vell, I might get that information from a buyer who
came in to sell them.
Q. vVhat was the market price on this type of bag iii March,
1939?

A. I could not say,· Mr. Kanter, at that time, because I
wasn't buying any bags, I don't think, in March.
Q. That is when you ordered the other 3,000 bags 3:t $70
per thousand, so the market price around that time was about
$70 per thousand 1
A. I would think so.
Q. In June when you ordered out approximately 3,000 further bags, do you recall what the market price was¥
A. No, sir, but I would say there was no great difference
one way or the other in price.
page 53 ~ Q. About $67.501
A. I imagine so. I didn't have other quotations
at that time.
Q. You made no further demand for delivery from June
until September 5, -1939?
A. I think that is correct.
Q. Do you know what the market price for these bags was
on September 5, 19391
A. No, sir.
Q. You don't know what the market price was f
A. No, sir, I could not say.
Q. You knew a world war had started in the meantime?
A. Yes, sir.
·
Q. You know that these bags depend on the product burlap of India 1
A. That is right.
Q. And you became familiar with the fact that there was a_
rise in burlap prices?
A. I knew that some of those conunodities just skyrocketed.
Q. So you made your demand for tlwse bag·s after you knew
that t.he prices had skyrocketed f
A. I assumed tbev had. I had no official quotation on them,
but I imagine they "'bad advanced in liirn with all other commodities during- that period.
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page 54 ~

Q. In your letter of October 20, 1939, after you
had had some little conferences with the defendant with regard to deliveries which started on .September 5,
1939,-were these under this contract No. 472 which provided
for deliveries from the date of the contract to March, 1939'!
A. Yes.
Q. You stated in this letter you appreciated the position
he was in. ,Just what was the position that he was in that
you appreciated 1
A. I imagine he was probably-might have been caught
unawares. I didn't know.
Q. So you made demand for these bags approximately five
or six months after the expiration date, although you appreciated the fact that he might have been caught because of
this war?
A. That is a perfectly natural assumption.
Q. In your letter· of October 25th you even go so far as to
sort of sympathize with him: ''vVe realize that the sharp advance in the burlap market probably caught you unawares,
and so far as our contract was concerned, we were disposed
to be as reasonable with you as we could be expected to be.''
·where ·was there any reasonableness, so far as you were concerned, when you demanded delivery and wanted the merchandise in accordance with your contract~?
A. Of course, Mr. Kanter, I didn't know whether Mr. Goldstein ]rnd larg·e quantities of burlap or not, or
pag·e 55 ~ whether he liad covered himself on the future market, but I did learn that he made other deliveries
just about that time, and I did hear that he had burlap and
sold it, but I feltQ. Burlap at that time was practically impossible to obtain on the spot market, wasn't it?
A.· I could not · say. The other bag manufac.turers apparently had it, and I assumed he had it, but there was a
sharp advance in price.
Q. Of course, you made the orders for the hags sometime
in advance of the requirements 1
A. Oh, yes.
Q. You did that, I presume, so you would he 11rotected
against prices 0!
A. Well, those contracts were made usually when l\fr. Goldstein came up to the office soliciting orders, and, freciuently
on his advice and opinion as to whether it was a good buy or
not, I would Ray "Go ahead and make up the contrac.t". While
it doesn't pertain to this case, he told me at times, "It don't
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make any difference whether you take them out ,vhen the time·
rolls around or not''.
Q. As a matter of fact, in this contract No. 3 vou were
guaranteed against any decline in prices on dates., of delivery!
A. Does it say so f
Q. I think that is what it says there.
A. That is right. So there ""as no objection to
_
page 56 } making- a contract with that in it at all.
Q. In other words, in a contract of that kind you
had everything to gain and nothing to lose!
.A. That is right.
Q. That specifically provided, however, that the guarantee was as to delivery time!
A. ''Price g1.1aranteed against decline on dates of delivery.''
Q. That is right. Kow, the contract that you brought suit
on, No. 472, doesn't contain that particular provision, I notice?
A. No, sir.
Q. However, you got what is probably the lowest quotation that you ever had on bagging, which is $67.50 per thousand?
A. I think so.
. Q. You bought this at the time this No. 3 was in force? In
other words, No. 3 's deliveries went down through Marcl1,
1938. That is dated January 20, 1938. This was ordered on
l\Iay 9, 1938, down to March, 1939. Apparently, this order
was put in after the expiration of these deliveries. The last
order was for $67.50, as against $70 for the first order. You
signed these contracts before you mailed them back to Mr.
Goldstein!
A. Sometimes I do, and sometimes I don·
p~g-e 57 ~ Q. However, you read them?
A. Oh, yes.
,
Q. And you read the stipulation there that deliveries are
contingent upon strikes, labor disputes, or other causes bevond seller's controH
· A. Yes.
Q. You are familiar with that situation?
A. Yes.
Q. When you found on August 20, 19:38::M:r. Hoffman: If your Honor please, here is a letter dated,
August 20, 1938, which is prior to the existence of the contract
in question.
l;.
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Mr. Kanter: Wasn't that May 20, 193St·
Mr. Hoffman: May 9, 1.938. lt doesn't refe.r in any way

to the contract in question.
What is -the purpose of introducing that letter, Mr. Kanter? I don't think it makes a whole lot of difference. Do
you contend· that is a cancelation of contract No. 3 when thereafter there. ~vere two .deliveries against it that we know of,
and wasn't completed until the following year t Is that your
contention!
The Court:. You can put that in if you want to.
Mr. Hoffman: We save the point, on the ground that it is
iµimaterial.
By Mr. Kanter:
Q. Also in 1938 this letter was_ written to the
page 58 r Superior Bag & Burlap Company, was it not?
A. That is right.
Q. And in this letter there is stated, "'\Ve .have yours of the
19th giving us list of balance on contract that we have with
you on bags.'' That would be necessarily this contract of
January 20, HJ38, and this contract of May 9, 1938 !
A. Tha~ is right.
Q. So he sent you a list of what bags were on hand at that
time? As a matter of fact, in accordance with your request,
the $70 contract was canceled, and the prices were quoted at
$67.50¥
.
Mr. Hoffman: Which contract do you refer to¥
Mr. Kanter: I will ask Mr. Worsham.
By Mr. Kanter:
Q. What contracts does that letter have reference to which
were in existence at that date?
A. It certainly has reference to the $67 .50 contract. It
refers to the $70 contract.
Q. Which is Contract No. 3.

Mr.
ter.
Mr.
Mr.
which

Breeden: There was another contract still, Mr. KanKanter: If he has it, let him· produce it.
Hoffman: Let him refresh his mind with that letter,
I think may clarify it.
·
~

.A.. There is a sheet showing a balance of the contract of 30,000 bags at $70, and 10,000 bags at $70,
and 30,000 bags at $67.50.
page 59
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By Mr. Kanter:
Q. So, apparently at that time there were three contracts
in existence: One of November 23, 1937, on \vhich you had
accepted practically all deliveries-all but 2,167 bags; then
there was a contract No. 3 which is a balance of the complete
amount-10,000; then there was a contract of :May 9, 1938,
which was the contract in controversy, showing 30,000 bags
at $67.50. They sent you that letter, and in reply you wrote
this letter asking for cancelation of all contracts except the
$67.50 contract; is that right¥
A. This letter is correct. I sent it, yes, sir.
Q. And from that time on, as Mr. Goldstein said in one
of his letters that vour counsel read in here, he complied with
your request and ·delivered all of the merchandise at $67 .50
subsequent to that date 1
A. Let's see. I don't think so.
Q. I don't know; I am just asking.
A. I don't think so. Let me get my dates rig·ht. Here is
an invoice of December 7, 1938, for $70.
Q. ,vhat does that refer to1
A. 3,187 bags-Contract 3. That was paid. There may
be some others. I have got a bunch of invoices.
~

l\Ir. Hoffman: In that connection, if vour Honor
please, this brings in something you asked me to
keep out-one of these invoices which shows the contract was
completed. I think now we have to introduce this in evidence.
Mr. Breeden: And also, your Honor, we wish to make
this point: }fr. Kanter is now going into a phase of the very
thing· he objected to. He is in the position of having waived
his objection.
·

page 60

By Mr. Hoffman:
Q. Mr. \:Vorsbam, will you introduce that latest invoice in
evidence so vou can refer to iU
A. I would like to introduce this in evidence. It is an invoice of March 24, 1939, for 3,775 bags at $70 per thousand.
The notation is "Complete Contract No. 3".
Note: The invoice is introclriced as ''Plaintiff's Exhibit No.
16".
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''SUPERIOR BAG & BURLAP CO.
''Norfolk, Va. March 24th, 1939

SOLD TO Old Dominion Peanut Corp., Norfolk, Virginia
SHIPPED TO Norfolk, Virginia VIA: Truck
TER~IiS: N'EW CASH. :Ten days
No Discounts Allowed.
OHDER NO. 4562
3,775

40", cut 45", 10 oz.

plain burlap bags,
@ $70.00 per M., 264.25
264.25

(Completes contract #3)
pag·e 61}

(stamped)

PA.ID
APR 6-193
Old Dominion Peanut Corp.
By ...................... .

"Seller hereby warrants that the goods listed in this invoice have been produced in accordance with the Fair Labor
Standards Act of 1938.
ALL INVOICES PAST DUE SUBJECT TO SIGHT
DR.AFT.''
Bv l\fr. Kanter:
·Q. During your entire course of dealing- with Mr. Goldstein, from the time you started buying bags· from him, tbe
price remained practically anywhere from $67.50 to $70 per
thousand·f
A. During the entire time 1
Q. Yes.
A. Oh, no. I would not say over a period of four or five
years, but my guess would be that there wasn't a variation of
over $10 or $15 a thousand during that period.
Q. That is for .tops t
A. That would be my guess.
Q. Can you say that during· that period of time in which
you purchased bag;s from the Superior Bag & Burlap Company you entered into these contracts for deliveries, and that
at times the sellel' would deliver to you after the termination
· of your date of delivery?
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A. Or the overlap kept on going.
Q. Sometimes you would haye two contracts that would
overlap1
page 62 } A. Yes.
Q. But never during that period of time· where
he shipped to you after the time for specific delivery was
there any appreciable change in price t
A. I would not sav so.
Q. And whenever you ordered it out, they would deliver
it to you, irrespective if the time had elapsedl'
A. Yes.
Q. "Whether they delivered it to you or not would be practically immaterial and irrelevant ~1
A. .A.re you making a statement t
Q. I asked you whether it was immaterial and irrelevant,
as long as you go out on the open market and buy at the same
pricet
.A.. \Vas the contract irrelevant?
Q. No. I said, as long as you could order on the open market at the same pt·ice you bad a contract for, it didn't make
any difference to you, or the Superior Bag & Burlap Company, as to when it took place 1
A. I was dealing with Mr. Goldstein on a perfectly satisfactory basis, and we never had any dispute of this kind.
Q. You probably never would have had any dispute if there
had not been a world war coming along causing burlap prices
to shoot upf
page 63 } .A.. Yes.
Q. As a matter of fact, you dicb1 't demand any
deliveries after your letter of June until September when the
world war intervened and made burlap scarce, and shot
prices up about 1.00 per cent?
A. He never called on me to take delivery. He never tendered the g·oods to me.
4'

Mr. Hoffman:

That is argumentative.

A. He never called on me to accept them.

Bv l\fr. Kanter:
·Q. He never called on you at any time. You ,vere the one
to accept deliveries. It was up to you to call for deliveries.
A. My usual procedure is to can on him for delivery when
the contract period begins to g·et close.
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Q. He ·did that. He wrote you Oil Marc.h 18, 1939; asking
you to take out some of the bags T
,
· A. I did it.
Q. You took out 3,000 bags and left 22,000 bags f
A. 21,000; that' is right.
Q. And then when you called on him in June for 3,000 more
bags, and the price had not changed, he sent the 3,000 bags
to you without any complaint f
A. Yes.
Q. If he had not, you could have gone to the
page 64 ~ Bemis Bag Company, and it would not have made
any difference to you f
A. We assume there was not much fluctuation even at that
time.
Q. Tiiere was no fluctuation until the war made the imports scarce f
A. Yes.
Q. When you came and demanded delivery of all of these
bags at one time in September, that was the time when the
price had jumped, as you say, almost out of sight 1
A. Yes.

Note: Thereupon an adjournment was taken for Iuncll.
Met pursuant to the morning adjournment with the same
parties present as heretofore noted.
Mr. Kanter: I don't think I have any more questions to
ask l\fr. Worsham.
Mr. Hoffman:
e rest, if your Honor please.
Mr. Kanter: I would like to make a motion before your
Honor.

,v

~ote :

The jury retired from th.e courtroom.

Mr. Kanter: If your Honor please, it appears f.o me that
the plaintiff's case depends entirely on the question of ,vaiver.
·with that eliminated, they don't presume to have
page 65 ~ any argument at all.
Now, as I understand, the only evidence of the
plaintiff, Mr. Worsham, ·with regard to waiver is that he had
on other occasions dealt ·with the same concern and had accepted deliveries after the expiration of the term of the contract. My contention is that, on mot.ion to strike: That
even though the situation is suc.h that the defendant did make
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deliveries subsequent to the expiration date of the time for
delivery, yet, in this case, particularly in view of the . provision on the contract-'' Deliveries contingent upon strikes,
labor disputes, or other causes beyond seller's control' '-the
length of time between his first demand, which was in June,
and his last demand, which was in September, is of such considerable length that it doesn't come entirely within the rule
of reason. (The motion was further argued by counsel, the
Court overruled the motion, to which action Mr. Kanter excepted.)
Note: The jury returned to the courtroom.
DAVE GOLDSTEIN,
the defendant, having .been first duly sworn, testified as follows:
Examined by Mr. Kanter:
Q. State your name, age, residence, and occupapage 66 ~ tion. ·
A. Dave Goldstein; head of the Superior Bag &
Burlap Company; 47.
Q. You reside in the City of Norfolk 7
A. Yes, sir.
Q. You, of course, are familiar with the Old Dominion Peanut Company, and Mr. ·worsham as Secretary & Treasured
A. Yes, sir.
Q. The evidence seems to indicate that on May 9, 1938, you
entered into a contract, which is No. 472, with the Old Dominion Peanut Corporation for the delivery of 30,000 bags
at $67.50 per thousand 1
~
A. Yes, sir.
Q. The delivery date was to be from that elate to :March,
1939, terms-net cash, shipping directions-as instructed.
This contains a provision that '' Deliveries contingent upon
strikes, labor disputes, or other causes berond seller's con-:
trol' '.
A. That is right.
Q. At the time you entered into this coi1tract, did you mail
the original to,
A. The original and duplicate.
Q. -to the Old Dominion Peanut Corporation 1
A. Yes.
Q. Did you ever receive back a signed copy?
A. No, sir.

•

•
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Q. Mr. Goldstein, at the time you entered into
this contract, what was the market price for this
type of burlap bag·?
A. About $67.50.
Q. Per thousand?
A. Per thousand.
Q. From that time until March, 1939, when the delivery
date was to expire, was there any material change in the price
of these bags 1
A. Thev would not vary a dollar or a dollar and a half a
thousand."'
·
Q. Did you or not on March 18th mail to the Old Dominion
Peanut Corporation a letter in which you advised them of
the amount of b3:gs that they had still on hand which had
not been delivered to them, and requesting that they order
the same out?
A. Yes, sir, that is the g·eneral rule with us. \Ve mail out
notices to all of our contractors specifying the balance of
the bags that they have on hand at the specific date, and advising them to give us shipping· instructions before expiration of contract.
Q. Did you receive a reply to that?
A. Not at that particular time, as I can recall.
Q. On March 21st there appears to have been an order calling for 3,758 bags'?
page 68 r A. Yes, sir.
Q. Subsequent to that date, did you receive any
other orders on contract No. 472?
A. I don't think so, sir; I doubt it. Do you mean prior
to that date?
Q. Subsequent thereto-aften~:ards "?
A. I don't recall, sir. I don't know.
Q. I will try to refresh your memory by referring- to this
correspondence. On June 30, 1939, was there an order for
3,000 bags?
A. Yes, sir.
Q. And did you deliver the 3,000 bags?
A. ·we delivered 3,000 bap:s at $67.50 per thousan~1
Q. Was there any variation in the price?
A. No variation at all. rrherc was no variation in the price
until about the last of August.
Q. Of 1939?
l\.. 1939, that is rigllt.
Q. I want to ask you, Mr. Goldstein, if you can identify
page 67
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these various papers which I refer to, listed as '' Dailv Mill
Stock Reporter"f
~
.A. ·we received one of those every day as to the market
conditions of the day before.
·
Mr. Breeden: If your Honor please, 1Ne must object to that.
I have no idea what market it refers to, whether
page G9} it refers to a market in Bombay, New York or Lon-o
don. They are not firm quotations from anv seller.
It is some trade publication of some sort.
.,
Mr. Kanter: Maybe I can expand a little further to find
out whether or not the trade depends on the quotations of
this Daily )fill Stock Reporter.
Mr. Hoffman: All that you want to show is the rise in
pricef
Mr. Kanter: That is right.
Mr. Hoffman: That has been testified to by Mr. Worsham.
Haven't you understood it that way, your Honod
The Court: Yes.
Mr. Kanter: It would be satisfactorv to me if we can
stipulate in the record that there was a very slmrp advance
in the price of bagging· around September 1st.
i\Ir. Breeden: We don't know whether it was the 1st, or
what date, but we do know that the defendant failed to deliver and it was necessary to buy in the open market.
Mr. Kanter: Did you say the defendant failed to deliver,
or the plaintiff failed to demand f
Mr. Breeden: \Ve won't argue that point here. It is up
to the jury to determine that.
!fr. Hoffman: Vt,T e will admit there was .a sharp
page 70 } incline immediately after the vmr broke out. V..7e
will admit it went to $130 a thousand, and, tl1ercafter, I believe it went higher.
Mr. Kanter: See if this is our stipulation: That in June
when the last call for bags was made by the Old Dominion
Peanut Corporation the price was amwoximatelv $67.50Mr. Hoffman: I can't admit that. l\fr. Goldstein has testified to it, lmt I cai1 't admit it because I don't know.
l\fr. Kanter: You will admit in September just following:
the outbreak of the war that tlrnre was not only a sharp increase, but an increase in price of this commodity that is
double tl1e price prior to that?
}tfr. Hoffman: No, ~ir, I don't.
1\fr. Kanter: Then I will have to prove it.
The Court: Re objects to those papers.-
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l\Ir. Breeden: My eye falls on something here about Calcutta. I don't know what market this is.
Mr. Kanter: I certainly would like to have this in the
record ·SO I would not be met with the argument that I have
not proved that condition existed.
Mr. Breeden:· Your Honor, we must insist on our objec- tion. I think it would be very detrimental to the plaintiff's
. case to allow a· paper in here that none of us know the authenticity of.
page 71 ~ The Court: I think you are right, sir.
Mr. Kanter: I save the point.
The Court: Objection sustained, and defendant excepts.
Mr. Kanter: I will identify these exhibits for the record.
They appear to be a copy of a paper known as Daily Mill
Stock Reporter, g·iving the daily quotations on the price of
burlap.
Mr. Breeden: . I am not going· to allow him to submit it in
the presence of the jury.
Mr. Kanter: If your Honor will excuse the jury, I would
like to get this in the record, sir.
Note : The jury retired from the courtroom.

Mr. Kanter: "Spot ex warehouse or dock New York, cents
per yard.'' This particular paper. is dated Tuesday, J anuary 23, 1940. (:Marked '' Df. Rejected Ex. 1.)
I also offer in evidence similar reports carrying the same
information as to the spot price of burlap in New York from
July 27, 1939, down through .November loth, 1939. (To be
marked '' Df. Rejected Ex. No. 2' '.)
Note: The jury returned to the courtroom.
By Mr. Kanter:
Q. As I understand, Mr. Goldstein, there was a sharp increase in price rig·ht after the declaration of the world war in
burlap bagging, which occurred somewhere arouml
pttge 72 ~ the first part of September? •
A. That is rig-ht.
Q. Was that prior to the time you received that September demand from the Old Dominion Pea.nut Corporation Y
A. It was prior.
Q. What has heen the increase in the market in cents per
vard from the June price until the October price t
·
" A. The June price on this particular construction was $5.05
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per hundred yards, or five and a fraction. The top was $11.25,
or 11% cents per yard.
Q. Is tha.t quoted f. o. b. i
A. "\Ve buy delivered, dock, Nurfolk.
Q. Do you have to pay the freight on it 1
A. No, sir.
Mr. Kanter: If your Honor please, I want to save this
point for the record: That there has been some "'question
raised, which I objected to, as to prior dealings between these
parties, and I wish to have the privilege of examining my
cli,ent with reg·ard to certain phases of it without waiving my
objection.
The Court: So state to the stenographer.
By Mr. Kanter:
Q. You have had dealings with the Old Dominion Peanut
Corporation over the course of several years, I understand 7
A. I should say five or six years.
Q. During that course of time, did you ente·r into
pag·e 73 ~ c<;mtracts with them regarding this material f
A. Yes, sir.
Q. At specified prices?
A. Yes, sir.
Q. And at specified deliveries f
A. Yes, sir.
Q. During the past five years, Mr. Goldstein, has there been
any great variation in the prices of bags, or burlap baggfog1
A. For the past five years, I should say not over, approximately, $7.50 a thousand, either way.
Q. I notice that some of your contracts contain a provision
that the buyer-that would be· the Old Dominion Peanut Corporation-is protected against price 1
A. vVe don't, as a rule, do that, but in some instances we
do it. When we have got a good customer ,,,re try to protect
him.
Q. If the price is lowered, he gets the advantage of it t
A. Yes.
Q. During that period of time, :Mr. Goldstein, hflve you delivered to the Old Dominion Peanut Corporation certain of
its bag purchases after the limitation of tlie period for the
acceptance of deliveryJ
pag·e 74 ~ A. In some instances we have.
Q. ·w11(~n you did so, was there any major varia-
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tion in the price between the time of delivery and the time
that the contract was made 1
A. No, sir.
Q. Supposing the purchase had been made by the Old Dominion Peanut Corporation on the open market, would you
have delivered it f
A. Yes, sir.
Q. Could he have purchased the same commodity elsewhere
at or about the same pricet
A. At or about the sa~ne price.
Q. Did that situation occur in September, 1939, when he
made demand under contract of :May 9, 1938, as to price!
A. I didn't get that, Mr. Kanter?
Q. I said, was the same situation in existence in September
of 1939, as to the price in the eontract of May 9, 1938, as
prevailed in instances prior thereto f
A. No.
Q. ·what was the difference in the situation?
A. The difference in the situation was that we could not
get burlap in one instance, and the price had gone up so high
it would have meant a terrific loss to us if we delivered the
balance of the contract as of March when the expiration
was to take place.
page 75 ~ Q. Have you ever had any expressed agreement
with l\Ir. Worsham. with regard to whether or not
you ·were to extend the time for delivery?
A. vVe dicln 't never go into those discussions, no, sir. There
was nothing said about that at all.
Q. As I 'understand it, your firm. was of the opinion, as
you wrote in this letter, thnt since he had not made demand
for the commodity within the required time, you were not
obligated for delivery!
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Breeden:
·Q. Mr. Goldstein, yon arc the owner of the Norfolk Superior Bag . & Burlap Company!
A. Yes, sir.
Q. And you are the sole owner of it?
A. The sole ow11e1·.
Q. w·ith respect to these contracts that arc m evidence
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here, the one that has been referred to as Contract No. 3,
and the one that has been referred to as Contract No. 472,
the No. 3 contract states the delivery date, which is the printed
part1
·
A. Yes.
Q. And then there is typed .in ''January through March

1938?

page 76 }

'

A. That is right, sir.
Q. What date would you say that referred to?
A. I should say during the month of March.
· :
Q. During the month of March!
A. March.
Q. 1938!
A. That is rig·ht.
Q. Contract 472, after the printed part, says, ''Now to
:March, 1939' '.
A. I would interpret that as the same identical thingthroug·h March, 1939.
Q. Then your interpretation of '' Through .March'' means
the same thing as ''To March''?
A. Yes; well, yes, as far as we are concernea.
Q. When you say "we"A. I will say "I", rather.
Q. That is your interpretation of that language f
A. Yes, sir. The stenographer makes out the contract
forms and mails them.
Q. And you read them over?
A. Yes, sir.
Q. And y~u sign them?
A. Yes, I sign them.
Q. When it says "'To :M:arch," you think that means
through March 1
pag·e 77 } A. '1Vc were under that impression. Of course,
this is the first time. W c let it go as that, because
we didn't think there was ever going to be any discussion
about it. vVe meant it "Through nfarch, 1939".
Q. And you paid no particular attention to it at the time
because, ma v I sug·gest, it wasn't important?
A. Well, ·1 don't know whether-it is proven it is important.
Q. It has proved important 1 But at the time, that delivery date there didn't mean anything particularly?
A. It meant that the contrac.t was through March of 1939.
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Q. Even though it said '' To March'' f
A. Yes, sir. .
Q. And you didn't pay any particular attention to it, I understand you to say, because of the fact that it was of no
particular importance?
A. VVell, I would not say it was of no particular importance.
I could not say that.
Q. Mr. Goldstein, you don't mean to say that ''To'' means
the same as "Through", do you 1
· A. The definitions are different, yes; the definitions are
different.
Q. Isn't it true that the reason why you are now putting
the interpretation ''To March'' as meaning
page 78 ~ "Through March" is so that you will have an explanation of March 18th 1
A. Not necessarilv.
Q. It works out v·ery nicely, though, by putting that interpretation on it? It gives you some basis to stand on for
your letter of March 18th?
A. I am just stating the facts, that we meant it to be
through March, 1939.
Q. However, if "To March" meant "To March", which it
would mean to all the rest of us, then this letter of March
18th would have been after that delivery date, wouldn't it!
I say, if it did?
A. If it did, yes.
Q. So then at that time you would have been calling on
the plaintiff to .take some of the bags under this contract we
are suing on, isn't that true?
A. Take some bags, yes. We wrote him on March 18th, I
think. The letter specifiesQ. The letter speaks for itself!
A. For itself.
Q. That letter I refer to is "Plaintiff's Exhibit 4''f
A. Yes, sir. I dictated the letter and I sig·ned it.
Q. So at that time, Mr. Goldstein, you felt just as when
you signed it, that the date wasn't of any particular importance, and when you wrote that letter on March 18th, it
wasn't important?
page 79 t A.. The reason why I dictated the letter was because we knew that the contract was up in the
montl1 of March, which meant the 31st of l\farcll. As a rule,
we make it a bona fide rule to send each and every one of our
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contractors a specific list of the balance due on their contract,
as of their contract at this particular time.
.
Q. And then you forget about it 1 I mean, that is the end
of iU
A. No, sir, that is not the end of it. That is what the voung
ladv in the office is for.
~
Q. ·when you write them and say their contract is about
to expire, or words to that effect, then that is your last official dealing with them f :B,rom then on yov consider the
contract ended?
A. Yes.
Q. That is true? A. Yes.
Q. How does it happen that in this same letter you are writing about this contract No. 3, which, according to your interpretation, had terminated back in the year 1938 ¥ You are
writing him a year after its termination date'¥
A. The reason we did that, there is such a thing as a contract on the book showing a balance of a specific contract.
The young lady will not scratch out this particular contract,
and, of course, it is carried on the books accordpage 80 ~ ingly. There are a lot of instances where we do
the same thing· with other concerns where the contract has been canceled if the price is in line. ·
Q. If the price is in line?
A. If the price is in line, within a variation of $5 a thousand.
·
Q.· In other words, if the price is all right, why you will
stick to it and write them about it further?
A. No, we never write them ag·ain.
Q. But you write them again here in this letter.
A. We wrote them prior to the contract period.
· Q. I understood you to testify, Mr. Goldstein, that then you
never wrote them again, that you considered the contract
terminated ?
A. We wrote them 011 March 18th, and the contract expired
·
on l\farch 31st.
Q. And Contract No. 3 expired in ~larch, 1938, according
to your interpretation, and yet you are writing them about
it in March, 1939, a year later, calling on them to take some
of the bags!
A.. Yes. We put that in that letter, yes, sir.
Q. How many copies of these contracts clo you make 1
A. Two.
Q. This one and one other?
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A. One other.
Q. And when you write a letter canceling a contract, what do you do then?
A. Vv e have a copy of the letter, and we cancel the contract.
Q. When you cancel it in your file, what do you do'?
A. Just what do vou mean 'f
Q. I think you w;.ote the Old Dominion saying you were
canceling this contract in your file"/
A. "'\Ve write across the face of the con tract "Canceled''.
Q. On the carbon copy?
A. No, sir; on the duplicate copy. It so happened on this
particular contract we never got any sig11ed duplicate back
from Mr. vVorsham.
Q. When you write ''Canceled'' in your file, that is just a
figure of speech?
A. It is a matter of record.
Q. Mr. Goldstein, following up that letter, without physically referring to it, isn't it true that after receiving your
letter of l\Iarch 18th the Old Dominion cleaned up Contract
No. 31
A. He wrote us a letter asking us to make delivery of the
balance of bags on Contract No. 3.
Q. And you did so 1
A. \\Tc sent. him a shipment of bags, and the price being
the same as it was on Contract .No. :3page 82 ~
Q. "'\Vait a minute, 1'fr. Goldstein. I ·wasn't discussing the price at this moment. I i-;ay, he wrote
and told you to finish .filling Contract No. 3, and in response
to that, you sent him the bags as ordered?
A. Yes, we sent him the bags.
Q. And then on June 30th he wrote you and asked you to
make certain deliveries on Contract 472, didn't he 1
A. I don't know. I will have to see the letter before I anpage 81 ~

swer.
Q. In the letter he says "On our $67.50 contract".
A. Yes, we defo/erecl him bags on a $67.50 price.
Q. ''Contract'' is the word used.
A. All right, sir. If yon will notice the invoice that Mr.
orsham bas-I think we have a duplicate-you will see that
the invoice does not specify any particular contract.
Q. Of course, that was what you all were doing, hut I am
talking about what Mr. ·worsham w·as ordering was on the
$67 .50 contract !
A. vYe sent it to him at $67.50.

,v

0

Dave Goldstein, etc., v. Old Dominion Peanut Corp.

69

Dave Goldstein.
Q. W11e11 he. says '' on our $67 .50 contract'', did he have
any contract with you other than No. 4721

. A. He didn't have the contract with us, legally, of 472,
Sll'.

Q. That is what we are going to determine here
page 83} today. If you object to answering that question,
I will ask it to you this way: Did he have any contrnct with you other than 472, whether that is a good one or
a bad one?

A. No.
Q. So when he referred to "Our contract $67.50", Mr.
vVorsham, on his part w·as referring to 472, wasn't he¥
A. According to his copy of the letter yes.
Q. Your copy read the same way t
A. The original read the same way.
Q. And there was no further correspondence between you,
and you sent him the number of bags, namely, 3,000 shell nut
bags in response to this letter?
A. In response to this letter.
Q. Again, Mr. Goldstein, staying off of this price angle,
if we can, but getting this point clear, you have from time to
time over the last four or five years, you sayA. Five or six years.
Q. -had other "'contracts with the Old Dominion Peanut
Corporation 1
A. Yes, sir.
Q. .And you admit that deliveries were made after this delivery date f A. Yes, sir.
Q. That order was June 30th, and was shipped sometime in
July, wasn't it,
page 84 } A. If the order was June BOth, evidently it must
have been shi ppecl in July.
Q. Sometime in July¥
A. Yes.
Q. So it was roug·hly sixty days, or less, I might say, when
you were called on to complete the delivery on Contract 472?
A. I think it was in September that w·e were asked to de- ·
liver it.
Q. September?
A. I think it was September.
Q. That allowed July and August to run under the bridge f
A. Yes.
Q. So it was about sixty clays later l
A. Yes.
0

70

Supreme Court of Appeals· of Virginia

Dave Goldstein.

Q. When you received that letter, 7\fr. Goldstein, what did
you do-the letter of September 5th"{
A. I don't recall. I don't think I done anything about it.
Q. You did talk with Mr. ·worsham about it¥
A. Oh, yes. I have talked with Mr. Worsham a great deal
since then.
Q. -A great deal ,since then!
A. Yes.
page 85 ~ Q. And Mr. ,vorsham said there was no denial f
You heard him testify this morning· there was no
denial at that time by you that the contract was void I
A. Mr...Worsham has asked me on several instances what
was the burlap market doing, and was we getting any goods,
and I simply told Mr. orsham that we were not getting any
goods, that goods were very scarce, and that the burlap market had g·one up considerably.
Q. And you didn't at that time say to Mr. vVorsham, '' Mr.
Worsham, you have not any contract with us".
A. I couldn't stand up on the stand and say exactly word
for word what I told Mr. Worsham; I couldn't do that.
Q. I would not want you to be so specific, Mr. Goldstein,
but I do want to bring out this point and that is that at no
time did you say to Mr. Worsham '' The contract is void.
You haven't ai1y contract with us" or vwrds to that effectf
Mr. Worsham 's recollection this morning in testifying is approximately correct, then?
A. In some .instances, yes ; in some instances, no.
Q. I know there is some disa'greement here, but, I mean,
on that particular point, he is correct, or, if I may state it
more de-finitely, you didn't in those conversations inform Mr.
Worsliam that his contract was void?
A. Because Mr. ·worsham has asked me on several instances, and I can recall that very clearly, that he
page 86 ~ has asked me about the burlap situation; asked as
to price and as to the possibility of getting burlap,
and so forth and so on, which I went into a. conversation with
Mr. Worsham under those lines.
Q. And in none of those conversations did you inform ·Mr.
Worsham that you would not make delivery under the· contrac.t?
A. I don't know whether I did or not, sir.
Q. You would. not say that you did f
A. I would not say that I did, and I would not say that I
didn't.
Q. Thent when he wro_te you on September 5, 1939, stating,

,v
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"We are starting up our plant in Suffolk, and you can deliver
us the balance of the contract for bags that you owe'', you
didn't deny the contract then? You have no rec.ollection of
it?
.
A. No, I have no recollection.
Q. And the same thing applies when he wrote you on September 14th, in which he again asks for delivery f That wasn't
denied at that time! And then on October 4th when he wrote
"We believe that you told us that you expected some burlap
the latter part of last week, so we will appreciate it very much
if you will arrang·e to deliver us the balance of bags that
you owe us on contract sometime this week". You didn't
deny that a contract existed at that time, or, at
page 87 }- least, you have no recollection of it?
.A. Well, I would not say that I didn't have any
recollection. The thing was in controversy all along, sir:
Q. When Mr. ·worsham asked you about the burlap market, and the like, wasn't that with respect to future pricesfor future deliveries f
A. Mr. Worsham has always asked me for futures and spots
also.
Q. On this occasion it ref erred to futures t
A. I don't think so. He has always asked me about spots
and futures.
Q. If he was talking· about futures, he would not be talking
about the contract we are arguing here today, ·would he f
A. If he was asking· me about futures 1
Q. Yes.
A. We had sold Mr. Worsham contract upon contract.
When the contract period was not expired, we would still sell
him another contract to begin at the expiration of the _following contract.
Q. But, Mr. Goldstein, you have testified that Mr. Worsham, during the time that these letters were written to you,
did talk to you about the burlap bags? .
A. That is right.
Q. And if I understand you, you will say tbat
page 88 ~ you w~ll not deny th~t Mr. '\V?rsbam was correct
in saymg that you did not claim the ~ontract was
void1
.Mr. Kanter: One minute, Mr. Breeden. If your Honor
please, it appears from Mr. ,vorsham's letter of Novemher
61\fr. Breeden: I have only got, Mr. Kanter, up to October
4th.

Supreme Court of .Appeals of Virginia

Dave Goldstein.
By Mr. Breeden:
Q. Mr. Goldstein, what I wanted to clear up was this: That
in discussing the prices at all, Mr. Worsham had reference
to· a future contract and future buyings, and had no reference
to 4721
A. That is something I could not tell you. I didn't know
what was in Mr. Worsham's mind.
Q. This letter of September 5th, I think, cnrries a possible
script in Mr. Worsham 's handwriting that has some reference to this. Mr. Goldstein, this is the original of the letter
of September 5th: '' Also quote us on bags for future.''
That could not have any reference to the contract, could it 1
A. No, that could not have any reference to anything unless it was future bags.
Mr. Breeden: Your Honor, I won't encumber the record
with it. The original of the letter, which is marked '' Exhibit
9", carried in pen notationThe Court: Is there any objection to substitutpage 89 ~ ing the original 1 Stenographer, substitute the
original for the carbon as to Exhibit No. 9.
By :Mr. Breeden:
Q. Your company does a considerable amount of business,
doesn't itf
A. A fair business.
Mr. Kanter: Is that relevant to the issuc 61
The Court: He is on cross examination.
Mr. Breeden: I hope to make it relevant.
Mr. Kanter: I have listened to a lot of repetition and irrelevant questions, but it seems to me if you are going .into
a man's businessM:r. Breeden: I am not going into his business.
The Court : He is on cross examination. I overrule the
objection.
Mr. Kanter: I can get his account down her·~
The Court: I will stop him if he gets too far.
By Mr. Breeden:
Q. You liave eontraC"tf.i, similar to the onp with 1-he Old
Dominion Corporation, with other customers~
A. Yes, sir.
Mr. Kanter: I object to that, if your Honor please.
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Mr. Breeden: He has testified to it, himself, Mr. Kanter.
He said he mailed out a reminder to all of his cuspage 90 } tomers.
Mr. Kanter: If your Honor please, it is very
doubtful as to whether the prior contracts of this firm are
admissible. Wl1at on earth is the relevancy as to his contracts with other concerns?
The Court: I don't know yet. He hasn't gone very far
with the examination. If he seeks to introduce any otlier
contracts, I will have to pass on them as they are brought up.
I overrule the objection.
Mr. Kanter: I hate to be bobbing up, Judge.
The Court: You are within your rights. I will pass on
them when they come up.
By Mr.. Breeden:
Q. Mr. Goldstein, I think the question was, other contracts
with customers similar to the contract with the Old Dominion!
A. Yes, sir.
Q. And you have a plant on Hall Street f
A. That is right.
Q. And you have in that plant burlap?
Mr. Kanter: I object to that. \Vhat on eartl1 has that got
to do with whether or not this contract has been violated by
either the plaintiff or defendant?
The Court: I don't know until we find out.
Mr. Kanter: I don't think a fishing expedition of this kind
is proper.
The Court: I overrule the objection.
page 91 } Mr. Kanter: I save the point.

By Mr. Breeden:
Q. You have in that plant burlap?
A. Yes, sir.
Q. And from that burlap you make the bags, suc11 as our
client bought f
A. That is right.
·
Q. Just to help clarify that, Mr. Goldstein, you might say
it is sort of a warehouse to keep the burlap, and then a manufacturing· operation from which you make the bags out of the
burlap that is in the warehousef
Mr. Kanter: I object to that.
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The Court:
Mr. Kanter:
The -Court:
Mr. Kanter:
dat~on laid for

,

Objection overruled.
I want to give my reasons.
State your reasons to the stenographer.
It is irrelevant, and there has been no founshowing relevancy relating to the contract.

Bv Mr. Breeden:
.,Q. I say, you have a warehouse where you keep the burlap,
and then you have a place for making· the bags?
A. We have a warehouse for storing, and we have a factory, with burlap in the factory also, for immediate manufac.
turing.
.
page 92} Q. And yon store the burlap in the warehouse
until you make it into bags!
A. Yes.
Q. And that is your usual custom f
A. That is our usual procedure.
Q. Can you tell me any time that that hasn't been the procedure within the last year!
A. Yes, sir.
Q. When!
A. September, October, and November.
Q. Starting· when in September?
A. Well, no, I will say before then. I will say around t11e
last of August.
Q. Around the last of August?
A. Around the last of August we didn't have enough burlap to take care of our particular customers that had c.ontracts in force at that time.
Q. In ,the latter part of .A ugnst__:
Mr. Kanter: If your Honor please, I am going· to ohjeet
again. I don't think it is material. I think it is irrelevant,
and has nothing to do with this issue at all. Why doesn't
my friend give some reason why he is going into this f
Mr. Breeden: l am not going to tell him in advance why I
am going to ask him the question.
page 93 } M:r. Kanter: These things ought to be kept
somewhere within the bounds of reason.
Mr. Breeden: You are not ashamed of how mue.h burlap
he has down thereT
Mr. Kanter: I am not ashamed of anything I do in the
courtroom. I think I have got enough pride to try to keep a
case within some reasonable rule of evidence, and some rea-
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sonable cost as to the record~ I do feel ashamed of mvself
to have to bob up every fifteen seconds to object.
..
'11he Court: I overmle the objection.
Mr. Kanter: Air right, sir.
By ]\fr. Breeden:
Q. Mr. Goldstein, the latter part of August was just prior
to the time that Mr. Worsham wrote you the letter demanding
delivery on the contract, wasn't it7
A. Just prior.
Q. Just prior? The last part of August is just prior to
September.
· The Court: That is perfectly obvious, Mr. Breeden. We
know the latter part of August is just before the first part
of September.
·
By Mr. Breeden:
Q. That is the time that you say was different from any
other time with respect to your bagging operation?
pag·e 94 ~ A. We had burlap.
Q. You had burlap?
A. We had a certain amount of burlap, yes.
Q. How much?
A. I could not tell you that, sir.
Q. Does your inventory show it f
A. I imagine it would.
Q. Can you get that¥
Mr. Kanter: Judge, shall we arrange to bring all of our
records down here? I would like to know what t.ha t has to
do with the question at issue. Suppose he had or did not
have burl~p f
Mr. Breeden: vVould you be willing to admit he did have
it?
Mr. Kanter: I would like to say this: I would like, if I
can, to find out just exactly what the releva1icy of it is. If
he had, or did not have, burlap, and he was obligated under
this contract to provide it, would there be any particular
merit to that defense?
The Court: I don't know. It might show, if he had it,
because of the advance in price he ~ould sell it more profitably. It might have some bearing on his good faith. That
, is all I can say.
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Mr. Kanter: Eyen that would have 110 bearing
it.
The Court: It would have some.
Mr. Kanter: Unless you brought in all of the contracts
this man had.
The Court: I haven't any idea of bringing his inventory
down here.
page 95
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By 1\fr. Breeden:
Q. Mr. Goldstein, you don't know how much burlap yon
had!
A. No, sir, I could not tell you that.
Q. Do you know how many contracts you had?
A. I could not tell you that.
Q. Mr. Goldstein, the burlap that you have in your place
of business is yours, isn't it-bought and paid fod
A. No, sir.
Q. To whom does it belong,
A. Until we pay for it, we buy on the open market. All of
our contracts read that the goods belong to the shipper until
paid for.
_
Q. Until the price has been established f
A. Oh, yes.
Q. Did you have any contracts in force as of September
5th at a like or comparable price to $67.50 per thousand t
A. Yes, sir.
Q. Did you thereafter fill those t
A. Yes, sir.
Q. You filled them?
page 96 ~ A. Yes, sir.
Q. Did you buy, for future delivery, burlap to
protect yourself ag·ainst the market?
A. I always do that.
H. L. l~OCKLER,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows :

E.xamined by Mr. Kanter:
Q. Please state your name.
A. H. L. Fockler.
Q. What is your occupation 1
A. Vice-President of the Dayis Milling Company.
Q. That is engaged in what sort of business?
A. Milling· business.
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Q. In the course of that business, Mr. Fockler, are you
required to acquaint yourself with the price of burlap bags!
A. Yes, sir.
Q. Were you familiar with the market from approximately
May of 1939 until October of 1939?
·
A. Yes.
Q. Will you state to the Court and jury whether there was
any precipitant change in price, and, if so, when
pag·e 97 } that took place!
·
A. There wa.s no material change in price between May and the latter part of August.
Q.. vVas that before the declaration of the world war?
A. That is right.
Q. What happened after that f
A. There was, you might say, a tremendous rise. It went
up almost 100 per cent in value in about a week.
Q. Do you recall which particular week in 1939 that would
apply to?
A. The first week that the war was declared in Europe.
I would say somewhere between the 1st and 15th of September.
Q. How many bags do you use a year, Mr. Fockler, in your
business?

Mr. Kanter: ·wen, I don't think that is relevant, Judge.
That is all, Mr. Fockler.
·
Mr. Breeden: Come down.
Mr. Kanter: That is our case.
Mr. Hoffman : We rest.
page 98 }

Mr. Kanter: Motion is made to strike, on the
ground that the evidence is not sufficient to warrant a verdict for the plaintiff.
Note: The motion was overruled and defendant excepted.
\

INSTRUCTIONS.

Plain.tiff's Instruction 1-A (Refused):
"The Court instructs the jury that if you believe by a preponderance of the evidence that the defendant, Goldstein,
waived any rig-ht he may have had to declare the contract
terminated as of l\farch, 1939, and thereafter treated the
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contract as in force, then you should return a verdict for the
plaintiff in the sum of $1,167.19, with interest thereon from
the 9th day of .November, 1939.
"In determining whether or not the defendant, Goldstein,
waived the time of delivery as spooified in said contract, you
may consider the intention of the contracting parties, their
conversations,. CQrrespondence and actions subsequent to the
date of the exe~mtion of same on May 9, 1938, on which the
action of the plaintiff is herein predicated. You may also
consider with regard to such waiver the previous course of
dealing between said parties in treating the delivery dates
as the termination dates of other similar contracts.''
page 99
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Mr. Hoffman: Plaintiff excepts to the Court's
refusal to grant Instruction 1-A, for the reason
that the reasonableness of time has no effect on the legal
determination of this case.
The plaintiff's theory is that subsequent to March 1, 1939,
either the plaintiff or the defendant had the legal right to
respectfully call for or deliver the balance of the contract of
May 9, 1938, and that this right existed until said contract
was so acted· upon. This objection is made along with the
contention that, as a matter of fact, the defendant Goldstein
had waived the delivery date specified in said contract.
Pla.intiff 's Instruction 1 (Granted):

· '' The Court instructs the jury that if you believe by a preponderance of the evidence that the defendant, Goldstein,
waived any right he may hav:e had to declare the contract
terminated as of :March, 1939, and thereafter treated the contract as in force, then the time of delivery is implied hy law
as a reasonable time thereafter, and if you believe from the·
evidence that within a reasonable time thereafter, plaintiff demanded and defendant refused such delivery, then you should
return a verdict for the plaintiff in the sum of $1,167.19, with
interest thereon from the 9th day of November, 1939. ·
'' In determining whether or not the defendant,
pa~;e 100 ~ Goldstein, waived the time of delivery as specifled in said contract, you may consider the intention of the contracting parties, their conversations, correspondence and actions subsequent to the date of the execution of same on M~y 9, 1938, on which the.action.of the plaintiff is herein predicated. You may also consider with regard
to such waiver the previous course of dealings between said
parties in treating the delivery dates as the termination dates
of other similar contracts.''
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Mr. Kanter: The defendant objects to Instruction P-1 on
the following grounds : That there is no evidence in the case
to show any waiver of the terms of the coutrac.t, and .that
prior dealings between parties do not constitute a custom;
that the other contracts referred to were separate and distinct from the contract at issue, and any evidence with regard to other prior contracts would not be relevant; that
the time for the performance of the contract is the essence
of the contract; that the evidence discloses, as a matter of
law, that the time or demand for delivery by the plaintiff
was not reasonable that transpired after conditions were
such that the plaintiff· was unable to perform the contract
reasonably where price change in the commodities sold
amounted to more than 100 per cent; that even
page 101 ~ though there may have been a waiver as to time,
the length of time taken by the plaintiff before
demanding delivery in September was unreasonable as a
matter of law.
Plaintiff's Instruction 2 ( Granted) :

''The Court instructs··the jury that the European war situation has no bearing upon the legal rights of the parties to
this suit in regards to the contract in question, but you should
determine this case accordiµg to the principles laid down in
the other instructions.''
Mr. Kanter: The defendant objects to the granting of Instruction P-2. The defendant states that the question of the
war situation is one that should be~taken into account both
as to the reasonableness of the time from which the plaintiff
could call for the merchandise, and also as relevant to the
price and obtaining material by the defendant for the manufacture of the bags; that the contract, itself, specified that deliveries were conting·ent upon strikes, labor disputes, or other
causes beyond seller's control.
Defendant's Instruction No. 1 (Refusell):

'' The Court instructs the jury that the provisions of a contract lawfully entered into are binding upon the parties and
where the contract, as in the case at bar, provides for deliveries within a certain time and the plaintiff
pag:e 102 ~ failed .or refu~ed to c~ll for de~iveries of th~ merchandise w1thm the time provided, then tlus constitutes a breach of the contract and the plaintiff cannot recover.''
-
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Mr. Kanter: The defendant objects to the failure of the
Court to gTant Instruction 1, on the g-round that the instruction correctly states the law applicable to the case; that there
was no waiver of the terms of the-contract; that time was the
essence of the contract; and that the conditions in price change,
subsequent to the time for delivery, were such as to make
unreasonable demand upon the defendant carrying into effect
the terms of the contract.

Defendant's Instruction No.

2

(Refused):

"The Court instructs the jury that a contract for the sale
and purchase of merchandise, the said merch~ndise behw; of
such nature as to fluctuate in price, and the contract has a
provision for the delivery or acceptance of the merchandise
within a specific time, then such time is of the essence of the
contract and failure to perform within the time limited constitutes a breach of the contract. And the Court further instructs the jury that if you believe from the evidence that
the plaintiff, Old Dominion Peanut Corporation, Incorporated,
failed, neglected or refused to call for or accept
page 103 ~ deliveries within the time specified in the contract and that the price of the merchandise advanced thereafter, then the plaintiff's failure to comply with
the terms of the contract constitutes the breach thereof and
be cannot recover.''
·
Mr. Kanter: The defendant objects to the failure of the
Court to grant Instruction No. 2 on the following· grounds:
That in accordance with the decision in case of Forbes <f: CompaniJ v. Soidhern Contin,ental Oil C01npany, the tiJ11.e to de-.
livei· the merchandise in the case at bar was the essence of
the contract; that. the evidence does not disclose a waiver of
such time limitation; that it was the duty of the plaintiff to
demand the merchandise within a reasonable time, even though
there mig·ht have been a waiver.
Defendant's Instrudion No. 3 (Refused):

'' The Court instructs the jury that the mere fact that the
defendant delivered some bag·ging after the expiration of
the time for accepta11ce thereof does not of itself constitntc
a waiver of the agreement or the terms thereof.''
Mr. Kanter: The defendant objects to the failure of the
Court to grant Instruction 3, on the ground that the statement
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of law therein is correct, and is proper and applicable to the
facts introduced in evidence.

page 104 }- Defendant's Instruction No. 4 (Granted)~
'' The Court instructs the jury that the burden of proof is
upon the plaintiff to prove its case by a preponderance of
the evidence, that the plaintiff must carry this burden
throughout the entire trial of the case, and if the plaintiff
fails to do so, then the verdict should be for the defendant."

Defendant's lnstritctio·n No.

5

(Refused):

"The Court instructs the jury that if the plaintiff relies
for recovery upon a waiver of the express terms of the contract, then he must proye such waiver by a preponderance
of the evidence; and the Court further instructs the jury that
even though they may believe from the evidence that there
might have been a waiver of the time for delivery, yet the
plaintiff must haye used reasonable diligence in demanding
deliveries, and if they further believe that there was a sharp
advance in the price of the commodity, or other conditions,
over which the defendant had no control and which made it
difficult for the defendant to deliver the merchandise, then
the plaintiff is not entitled to recover and your verdict should
be for the def cndant. ''

:\!Ir. Kanter: The defendant objects to the failure of the
Court to grant Instruction 5. The reason for the objection
is that the case of Forbes cfJ ConizJany v. Southern Contin.e·ntal
Oil Company is applicable to this case in that
page 105 } time was of the essenee of the contract, and that
demand for delivery was made after unrea~ona..ble conditions had intervened.
,JUDGE'S OERTIFICATE.
I, R. B. Spindle, Jr., sitting for Hon. 0. L. ,Shackleford,
Judge of the Court of Law and Chancery of the City of Norfolk, Virginia, who presided over the foregoing trial of the
case of Old Dominion Peanut Corporation v. Dave Goldstein,
in said Court, at Norfolk, Virginia, March 22, 1940, do certify
that the foregoing, together with the exhibits therein referred
to, is a true and correct copy and report of all the evidence
together with all the motions, objec.tions, and exceptions on
the part of the respective partitl~, thP nction of the Court
with respect thereto, all the instructions offered, amended,
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granted. and refused by the Court and the objections and exceptions thereto ; and all other incidents of the saig. trial of
the said cause, with the motions, objections, and exceptions
of the respective parties as therein set forth. .A.s to the original exhibits introduced in eyidence, as shown by the foregoing report, to-wit: Defendant's Exhibits 1 and 2 (papers
rejected, but marked for identification), which
page 106 ~ have been initialed by me for the purpose of identification, it is agreed by the plaintiff and the defendant that they shall be transmitted to the Supreme Court
of Appeals as part of the record in this cause in lieu of certifying to the said court copies of said exhibits.
And I do further certify that the attorneys for the plaintiff had reasonable notice, in writing, given by counsel for
the defendant, of the time and place when the foregoing rethe part of the respective parties, the action of the Oou rt
other incidents of the trial would be tendered and presented
to the undersigned for signature and authentication, and that
the said report was presented to me on the 22nd day of June,
1940, within less than sixty days after the entry of the finnl
judgment in this cause.
Given under my hand this 22nd day of June, 1940.

R. B. SPINDLE, .JR.,
Acting Judge of the Court of Law & Chancery of the City of Norfolk, Virginia.
A Copy-Teste :

R. B. SPINDLE, JR.,'Judge.
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. I, W. L. Prieur, ,Tr., Clerk of the· Court of Law and Chancerv of the City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits, instructions granted
and refused, and other incidents of the trial of the case of
Old Dominion Peanut Corporation v. Dave Goldstein~ together with the orig·inal exhibits therein referred to, all of
which have been duly authenticated by the Judge of said
Court, were lodged and filed with me as Clerk of the said
Court on the 22nd day of June, 1940.

W. L. PRIEUR, JR..,
Clerk of the ·court of Law and Chane~ry
of the City of Norfolk, Virginia.
By: H. L. BULLOCK, D. C.
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In ·the Clerk's Office of the Court of Law and Chancery
of the City of Norfolk.
I, "\V. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript of the record in the
suit of Old Dominion Peanut Corporation, a corporation chartered and existing under the laws of the State of Virginia,
plaintiff, v. Daye Goldstein, individually and trading as Superior Bag & Burlap Co., defendant, lately pending in said
Court.
I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making
of the same and the intention of the defendant to take an ap~
peal therein.
Given under my hand this 25th day of June, 1940.
vV. L. PRIEUR., JR., Clerk. ,
Fee for this record $14.00.

A Copy-Teste:
M. B. WATTS, C. C.
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