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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3133
HARTFORD ACCIDENT AND INDE1'iNITY COMPANY,
OF HARTFORD, CONNECTICUT, .~ FOREIGN
•
CORPORATION, Plaintiff in Error,

LOUIS SINGER AND 1IURIEL SINGER, PARTNERS
TRADIKG AS SINGER'S .JE,VELJiJRS,
Defendants in Error.

PETITION FOR W'RIT O:b, ERROR. .~ND
SUPERSEDEA.B.

To tlie Honorable Chief .Justice and Justices of the Supreme
Court of Appeals of Y.ir,qinia:
Your petitioner, Hartford Accident and Indemnity Company, respectfully represents that it is aggrfoved by a final
judgment entered against it by the Circuit Conrt of the ·city
of Portsmouth, Virginia, on t.he Hith day of November, 1945,
in the sum of One Thousand Seven Hundred Thirtv-fonr Dollars and Sixty-One Cents ($1,7a4.61) with interest and costs,
in an action at law iu which your petitioner was the defendant
:-nd Louis Singer and Muriel Singer, partner~ t/a Sing·er's
,Jewelers, were the plaintiffs. A transcript of tl1e record accompanies this petition, together with tl1e exhihits introduced
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at the trial, which are certified by the Clerk of said Court in
accordance with law:
This petition is adopted as the opening brief and a copy
hereof was cleli,•ered to the attor1rny for the plaintiff on the
27th day of February, 1946.
2e
"'For tho sake of clarity and convenien<'e, the parties
will be referred to and h:eatecl as they respectively appe:tred in the trial Court.
TI-IE PROCEEDINGS.
Plaintiffs proceeded against th~ defendant by Notice of l\fotion for Judgment in the nmonnt of Two Thousand Five
Hundred Dollars ($2,500.00). Defendant filed plea of general issue and issue was joined. The case was t.rie<l before a
jury on November il6, 1945, ancl a verdict in the amount of
One Thousand Seven Hundred Thh·ty-four Dollars and Sixtyone Cents ($1,734.61) was retnmed in favor of the plaintiffs.
Defendant made a motion to have the verdict set aside and
final judgment entered up for the defendant, on the ground
that tl1e verdict was contrary to the law imd the evidence, and
also on the ground that the Court erred in granting and refusing instructions offered at the trial of tl1e <'nsc, which motion was overruled, to which action on the part of the Court
defendant, by counsel, duly excepted.
THE FACTS.
Plaintiffs' firm consisted of Louis. Singer and l\iuriel
Singer, partners trading as Sin~er's Jewelers, doing a retail
jewelry business in the city of Portsmouth, Virginia. Muriel
Singer took no active part in th~ business (R., p. 46) and J.
0. Peterson acted as general managrr of the Poftsmouth
store. A similar store was operated by the same partners in
Alexandria, Virginia.
The defenclnnt, in the <'Onrsc of its business, issued a
"Blanket Position Bond" to the plaintiffs on the second day
of August, 1944, the amount of the bond being Two Thousand
Five Hundred Dollars ($2,500.00) and the effective date thereof being ,July 31, 1944, the:> original of wl1ich bond was in3t:o troduccd in evidence by the ,.plaintiffs.
Durin.g the month of August, 1944, the plaint.iffs hired
one, John Oliver Barwick ns n salesman and <'Ollector. The
hiring was effected by Louis Singer and J. 0. Peterson, manager (R., p. 12). Barwick was µ-iven jewelry by plaintiffs to
be sold by him on his route, wl1ich jewelry was to be collected
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for and the proceeds accounted for to plaintiffs. On or ab6ut
January 5, 1945, plaintiffs tumed over to Barwick jewelry
valued at One Thousand Five Hundred Fifty-nine Dollars
and Twenty-one Cents ($1,559.21) (wholesale), which jewelry
Barwick was to take out with him on his route and sell and
later account for the proceeds to the plaintiffs. Barwick disappeared witb tbis jewelry and at the time of the trial of this
case had not been hea rel from since, nor has the jewelry or
its money value been returned to the plaintiffs. In addition
to making away with this jewelry plaintiffs also contended
Barwick had collected from customers One Hundred Seventyfive Dollars and Forty Cents ($175.40) in cash subsequent
to January 5, 1945, and which amount was not turned over to.
plaintiffs, thus making the totnl daim One Thousand Seven
Hundred Thirty-four Dollars and Sixty-one Cents ($1,734.61)~
for which amount claim was mncle under the above mentioned
bond and payment of which was denied by the defendant for
the reasons hereinafter given.
Section Eight (8) of the honcl sued on re~ds as follows:
''CANCELLATION AS TO ANY ONE ElfPLOYEE
"8. That this bond shall be deemed canceled as to any Employee: (a) immediately upon discovery by the Insured, or,
if the Insured be a copartnersl1ip, by any partner thereof,•
or if the Insured be a rorporation, by any officer therC\of not
in collusion with such Emplo~reC', of ai1y fraudulent or dishonest act on the part of such Employee; or (b) at 12 o'clock
night, standard time as aforesaid, upon the effective elate
specified in a written notice served upon the Insured or sent
by registered mail. Sucb dat", if the notice be served, shall
not be less than fifteen days after such service, or: if sent by
registered mail, not less tl1an twenty clays after the date
borne by the sender's registry receipt."
4-»

"During the lntter part of Decemh<'l\ 1944, Barwick
did not show up for one or two days nnd ,J. 0. Pet1m;on,
plaintiffs' manager, became suspicious of him (R.: p. 23), and
for that reason Petel'son mnde a check of Rarwick's route,
this check being completed ,Tnnuary 4, 1945 (R., p. 24). At
the time this check-up was made, all of tl1e money w11ich Barwick had collected from the customers had not heen turned in
or accounted for by Barwick (R., p. 24). In a si!.>'ned statem<>nt which :Mr. Peterson gave a representative of the bondi11~ c<?mpany after the shortage wl1ich is the subject of this
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litigation developed, Peterson stated that he found Barwick
''short'' in money One Hundred Twenty-five Dollars ($125.00)
after he completed his check on January 4, 1945 (R., p. 24).
Barwick was also" sl1ort'' three rings valued at Ninety-three
Dollars and Fifty Cents ($9:-l.50), whiC'h he accounted for the
following day (R., p. 25 ). Peterson stated that Barwick had
been drinking rather heavily and he pleaded for another
chance and asked that he be continued in the employ of the
plaintiffs and, while .Peterson had contemplated firing llim
for the above outlined activities he (Peterson) allowed Barwick to stay on in order to give l1iin another chance (R., p.
25).

· Usually when salesmen were sho1·t in their accounts Peterson stated that this amount was dednC'ted the following pay
day, but Peterson accepted Bnrwick's promise to pay back
the above shortage of One Hundred Tw()nty-five Dollars by
making weekly pnyments (R., p. 26).
After Barwick did not show up for work on the :Monday
and Tuesday prior to .January 5, 1945, plaintiffs had a warrant issued against Barwick (H., p. 27). In spite of the fact
that this warrant had been issued charging Barwick with
larceny, plaintiffs allowed BarwiC'k to remain in their employ
and on J auuary 5th entrusted him with the goods which he
later failed to turn in or acconnt for and which are the subject matter of this litigation.
In the course of the testimon~· we find the following
5• question $and answer (R., p. 33, lines 14-19 incl.):

"Q. But you didn't handfo it that way. If h<, Jmd not
made arrangements to pay it and lmd not straightened himself out, you would lmve fired him f
"A. Yes, but he bad no nltfirnatiYe. He knew he was
wrong and admitted it, and secondly l1e was going to
straighten himself up and we took bim at face value."
Both Louis Singer and 1\furiel Singer: the members of the
firm, denied that they had any actual knowl()dge of the above
acts committed by Barwick, hut it is admitted .that Peterson,
plaintiffs' manager, was fully aware of Bm-wick's above outlined conduct.
ERRORS ASSIGNED.
The errors assigned are that the Court erred:
(1) In granting plaintiffs' instruction No. 1-P (R., ·p. 48).
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(2) In refusing to grant defendant's instruction No. 2-D
(R., p. 49).

(3) In refusing to grant defendant's instruction No. 3-D
(R.~ p. 51).

(4) In refusing to grant defendant's instruction No. 4-D
(R.~ p. 51).
(5) In refusing to set the verdict of the jury aside and order a new trial on. the grouncl that same was contrary to the
law and the evidence in the case and on the further ground
tlmt the Court erred in granting and refusing instructions
offered at the triul of the case.

ARGUMENT AND CITATION OF AUTHORITIES
A.i;signment of Error No. 1.

Plaintiffs' instruction No. 1-P (R., p. 48), which was granted
by the Court and which is the basis of assignment of error
No. 1, reads as follows:
"The Court instructs the jury tl1at if you believe from the
evidence that tlie defendant's bond in question was in force
on the 5th day of January, 1945, and that tlle plaintiff lost
merchandise and monev hv reason of the dishonestv of Barwick, one of their empioy;es, your verdict should be for the
plaintiff for the amount of loss proved, $1,734.61. ''

If se~tion 8 of the bond, heretofore quoted in this petition,
be referred to it will be sPun tltnt this section specifically
states ~that the bond shall be dcemrd cancelled as to any
employee immediately upon discovery by the insured or,
if the insmed be a copurtnership, by any partner thereof, of
any fraudulent or dishonest act on th('\ pnrt of ~uch employee.
That is, if the insured discoyered any fraudulent or dishonest
act on the part of any one of it~ employees, the bond would
immediately and automatically hr.come cance1led as to this
employee but the hond would remain in full force and effect
as to other employees until cancelled hy the company or until
fraudulent or dishonest acts were di8covered as to such remaining employees.
Plaintiffs' instruction No. l-P, in effect, told the jury that
jf the bond in question was in force on the 5th day of ,January, 1945, then the plaintiffs could 1·eeovcr and this, regardless of any fraudulent or dishonest net on the pnrt of Barwick
wHch had come to the attention of th<' insured prior to January .5, 1945. As a matter of fact, the. boncl was in force on

6e
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January 5, 1945, as to all employees with the exception of
Barwick as contended for by the defendant.: and the above
instruction gave the jury tbe right to find in favor of the
plaintiffs if they believed the bond was in force as to any of
the remaining employees of the plaintiffs. As stated in defendant's exception to the l'Uling of the Court in granting
this instruction, the instruction should have told tho jury that
if they believed the bond was in effect on ,January 5, 1945, as
to Barwick, then they could find in favor of the plaintiffs if
they believed that merchandise had been lost by the plaintiffs
as the result of the di~honesty of Barwick.
For the above reasons we submit that the instruction as
granted was erroneous.

Assionment.
of. Error No.
.,
7*

2•

Defendant's instruction No. 2-D (R., p. 49), which was
refused by the •court, reads as follows:

"The Court instructs the jury t.hat if you believe from the
evidence in this case that plaintiff's manager checked ·the
accounts of John Barwick prior to January 3rd or 4th and
found there was a shortage in his accounts at that time and
such shortage constituted a franrlulent or dishonest act as
mentioned in Paragraph 8 of the bond, then the defendant is
not liable for any loss which ocenrred thereafter.
"You are further instructed that in determining whether or
not Barwick was guilty of a fraudulent or dishonest act in
connection with the shortage which was dit'overed on January
3rd or 4th, you are to consider the fact that the general rule
is that when an agent collects money belonging to his principal and uses it for his own purpose or refuses to tum it
over to his principal without good and sufficient cause, such
conduct on his part is fraudulent or dishonest.''
We submit that tl1is instruction simply gave the jurv an
opportunity to pass upon the question as to whether 01: not
Barwick's acts, prior to Jannary 5, 1945, constituted a
fraudulent or dishonest act as mentioned in paragraph 8 of
the bond, and there was sufficient evidence to submit the question to the jury. By the Conrt's refusal to submit this question of fact to the jury the jury was left f 1·ee to :find in favor
of the plaintiffs if they believed the bond as a whole was in
force and effect January 5, 1945, and the instruction as offered properly outlined tl!e law to the jury as upplied to the
facts developed by the evidence.
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In the case of Exetcrv. Young, 160 .Atl. 733, the Court said:
"The wo,rds 'fraud' or 'di!d10nesty' include nny acts which
show a want of integrity or a breach of trust.''
In the case of .Aniericm, St!retJJ Com.pany v. Jay Lodge, 137
N. E. 356, the Court said:
"'Dishonesty' in general terms is 'a want of integrity in
}Jrinciple; a want of fairness nnd straightforwardness; a disposition to defraud, decejvc or betray; faithlessness or a
course of conduct generally c-lu\ractl'rized in ·the· commo1.1
i:;peech of men as lacking in principle'."

In the case of Charles Scrilmer v. Stm1dard Surety Oomvany, 269 N. Y. S. 804, tl1e Court said:
'
acts that involve Imel faith., willfuln<'ss, a breach of
honesty, n want of integrity or moral turpitude affecting the
official fidelity or moral character of the employee."
"e ...

8

In Cyc. of Insurance, Volnme 5, section 1199 i, page 4353,
we find the following:

s~

$"® e ... and, as a general rule, the meaning of 'fraud'
and 'dishonesty' extends beyond acts which are criminal,
the words being given a broad significance, nnd being construed most stron~ly against the insurer. In fact, the general rule is that an agcmt is guilty of fraud or clisl1onesty when
lie collects money belonging to his principal and uses it for
bis own purpose, or refuses to turn it over."

In the case of Curran and Treadway, bl<'., v. Anwri"an
Bondin,q Company of Baltimore, 187 So. 348, the plaintiff
broup:ht suit against the cfofC'nclnnt on a bond which undertook to reimburse tl1e plnintiff for nny losR up to $1.,000.00
<'aused through any net or lal'C'eny or embezzlement committed
hy any employee covered hy the bond. The plaintiff had in
-its emnloy one O'S111livm1. During the month of Novnmhcr,
1937, O'Sullivan embezzled nnd converted to his own use rent
<'ollections which he had co}lccted for the plaintiff. Thii-: loss
,-,·as reported to the bonding company, but payml'nt wns refused under the bond on the f?'ronnd that prior to this loss a
renresentative of the insnrerl had knowledge of a prior
"r-1'ortage" on the part. of O'SulUvan.
·
Suit was brought on the bond an,1 judgment was rendered
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for the defendant in the trial court; upon appeal to the Court
of Appeals of Louisiana the judgment of the lower court was
affi'rmed.
The bond sued upon contained the following provision:
'' This ·bond sl1all terminate as to future acts of any Employee immediately upon discovery hy the Employer, or, if a
corporation, by any ~irector thereof or by any offirer thereof
not in collusion with such Employee, of any dishonest act
on the part of such employee wl1ethor in the service of the
Employer or .otherwise.''

It developed that prior to the date of the loss sued upon
O'Sullivan had reported to a member of insured 's company
that he was short in his rent accounts for another concern for
whom he was collecting in addition to plaintiff's company,
and insured 's 1·epresentative advanced to O 'Rullivan the sum
of $250.00 with wl1ich to pay back this shortage.
In its opini0n the 9ourt said:
"Whct11er or not Mr. Curran, prior to the defalcation
on which this suit was based, had obtained knowledge of
any other disl1onest acts of the bonded employee, is a question of fact. e e 6
"But counsel maintains thnt, even if :Mr. Curran actually
knew that there was a 'shortage,' there is nothing in the
record to show that he knew that such a 'shortage' involved
anything dishonest, and they mnintnin that it is not every
'shortage' which is dishonest and tltat, therefore, if defendant is to establish the fact that the bond was terminated by
knowledge which Curran had of a prior dishonest act, it is incumbent upon defendant to show t.bat the. shortage here relied upon involved disl1onesty and that Curran knew it. e ...., .....
"But there can be no doubt that, unless explained, the word
'shortage' is almost synonymous with 'embezzlement.' True
enough, it may be that one may be 'short' in the sense that
he has not enough money to pay his debts, but that is not
usually the significance which is attached to the word, and
where it is shown that one is 'short' in the money which he
lias collected for someone else, it would require considerable
explanation to establish the fact that there is no dishonesty
connected with such shortage. At any rate, it was Curran
who used tbe word 'shortage' and, if he did not intend that
it should be interpreted in its m:.ual sense, it was his dutv
to explain it; to testify to the facts wllich might indicate that
no dishonesty was involved. In the absence of any such ex9•

0
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planation, when Mr. Curran told the bonding company that
he had discovered that the bonded employee was 'short' in
his accounts with someone else, the bonding company was
justified in assuming that tho shortage resulted from a dishonest act and in treatin~: the bond as" having been tl?1·minated
by the discovery of that act."

.A.ssi,qnment of Error No. 3.
Defendant's instruction No. 3-D (R., p. 51 ). wl1ich was denied by the Court, reads 1ls follows:
'' The Court instructs the jmy that if an agent collects
money for his principal and fails to turn it over to the principal as agreed and gives no reasonable explanation or excuse for a failure to do so, the agent is pre:iumed to have
fraudulently or dishonestly withheld the money."
This instruction is not a finding- instruction and was offered
for the purpose of helping the j1iry to pass upon the question
of whether or not Barwick 's arts were fraudulent and disl1onest as mentioned in paragraph 8 of the bond. This instruction properly set forth tho law on the question involved
and should have been granted.

Assignment of Error No. 4.
Defendant's instruction No. 4-D (R., p. 51), which was refused by the Court, reads as follows:
10°

0

"The Court instructi:: the jury tlrnt knowledge by
plaintiff's manager of the status of Barwick's account
on or about January :3rd or 4th was lrnowleclged on the part
of plaintiff, that is~ plaintiffs werP charged with any knowledge which their manager lmd concerning the status of Barwick's account."

It is trne that tlierc was sufficient evidenc(' introduced in
the trial of this case to fully warrant and justify the jury in
findin~ that the named insur~d lmd no actual knowledge of
Banvick's conduct prior to .January 5, 1945, hut it is admitted
that Peterson, plaintiffs' manager wl10 was in <>harge of the
!--tore, knew all about this conduct and we suhmit that as Jong
ri:; Peterson was not in collusion with Barwick. notice of B!lrwick 's conduct, whicl1 came to Peterson. was ·in <>ffect notice
to the insured or plaintiffs. Peterson hecame possessed of

io
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this. knowle8ge while performing the duties incident to his
position and at a time when he was aHing within tho scope of
his autl1dti:ty and notice to him ,vas equivalent to notice to
.
the p~airit\fts;
In the case of State Bank v. Pattne, 156 Va. 837 (159 S. E.
163), we :find the following on the question df agency:

''It is hardly nt>cessary to cite authority for the broad general doctrine that the principal is bound by the knowledge
of an agent;·that so f~r as third persons are conc>erned, notice to an agent is notice to his principal, even t:b,ough the
agent has not in fact communicated such notice. The basis
for that rule is the duty of the agent to disclose all material
facts coming to his knowledge with reference. to the subject
of his agency, and the presumption that lw has discharged
that duty."
Also in 3 C. J. S.~ paragraph 262, p:ige 194, we find the
following:
· '' Subject to the qualifications hereafter considered; it is a
well settled general rule, frequently embodied in statutory ennctmeuts, that ri principal is affected with constructive knowledge, regardless of liis actual knowlt?dgc, of all material facts
of which his agent receives notice or acquires knowledge while
acting within the scope of his employment and within the
scope of his authotity, although the. ngcnt does not in fact
inform his principal thereof.''
If the law were other,vise than contended for bv the defendant, an insured could take out a honcl of tins kind and
11 * leave a manager 0 in complete charge of his store and
the irisured go abroad ,or away from his store for some
length of time and be entirely out of touch with this store o.r
its manager, and yet recover under the bonQ if one. of his
employees ma~e away with some of llis goods, and this recovery could be had in spite of the fact that the manager
who had been left in charge by the ini::ured hris known for a
long period of time that this particular employee was guilty
of a serie~ .of fraudulcn~ or rlisl1onest acts·; obviously under
such conditions the bondmg company would not be_ liable for
all losses occurring simply be~ause the insured himself had
no actual kno:wledge of some d1sl1onest or fraudulent acts on
the part of this particular employee.
Assignment of Brror No. 5.
Since the argument under ai::signments of. ei·rors Nos. 1, 2,
3, and 4, respectively:, is applicable to this assignment of
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error, the same is adopted as argument under this assignment
of error.
CONCLUSION.
For the errors assigned your petitioner prays that a writ
of error and supe1·.<1cd,1a.~ be allowed in this case and the judgment and ruling of the lower court be reviewed and reversed
and final judt:,rment be mite reel up for the defendant or a new
trial be granted.
This petition will be filed in the Office of the Clerk of this
Court at Richmond, Virginia.
Respectfully submitted,
PRESTON P. TAYLOR,
Counsel for the Plaintiff in Error, a Prac•
ticing Attorney in the Supreme Court of
Appeal" of Virginia, whose address is 504
National Bank of Commerce Building,
Norfolk, Virginia.
Oral argument on tllis petition is requested.
PRESTON P. TAYLOR.
PRESTON P. TAYLOR,
Norfolk, Virginia.
12°

*>The undersig·ned Counsel, practicing in the Snprr.me
Court of Appenls of Virginia, l1erehy certifies that in his
opinion the judgment complained of in the foregoing petition
should be reviewed by the Supreme Court of Appeals of Virg'inia.
PRESTON P. TAYLOR,
An Attorney Practicing in the Supreme
Court of Appeals of Virginfo wl1ose address is 504 National Bank of Commerce
Building, Norfolk, Virginia.

I .h.ereby ackno,~ledge a receipt of a copy of the foregoing
Petition for a ,vr1t of Error and Supet'sedeas this 27th day
of February, 1946.
NORRIS E. HALPERN,
Of Counsel for Plaintiffs.
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Receiveci iinrc1i 1, i946.
:M. B. "WATTS, Clerk.
April 16; 1946. W;dt of error and .supersetleas awarded by
the court. Bond $2,500;
~f. B.

'\V.

RECORD
VIRGINIA:
Pl,eas before the Circuit Court of the City of Portsmouth,
on the 16th day of November, 1945.
Lo.uis Singer and Mudel Siiige1·, partners trading as Singer's
J ewi3lers; Plaintiff,

v~

Hartford Accident and Indemnity Company, of Hartford,
Connecticut, a foreign corporation, Defendant.
UPON A MOTION TO' RECOVER MONEY.

Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Portsmouth, on the
2nd day of July, 1945, came the plaintiffs, by counsel, and
filed .their notice of motion, which is in the ,vords and figures
following; to-wit:

Nbi1ICE

OF MOTION.

To: H~rtford Accident and Indemnity Company,
Hartfo1:d, Connecticut

TAKE NOTICE, that on the 23rd ·day of July, 1945, at
10 :30 A. M., or as soon _thereafter as it may be
page 2 ~ heard, the undersigned, Louis Singer an·d Muriel
Singer, partners, tradiu 6 as Singer's Jew~lers, will
move the Circuit Court of the City of Portsmouth, at the
courthouse thereof, for a judgment against yori for the' sum
of Two Thousand Five Hundred Dollars ($2,500.00) with interest from the 8th day of January, 1945, until paid, together
with the costs incident to these proceedings, all of which is
justly due and owing froiri you to the undersigned, under and
by virtue of a certain blanket position indemnity bond, bear-
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ing bond number 2179871, in writing· and under seal, made
by and between you aud the undersigned, bearing date on the
2nd day of August, 1944, the term of which bond began on
the 31st day of July, 1944, and was in full force and effect
on the date of the loss hereinafter mentioned. In said indemnity bond, the original of which is filed herewith, and
will more fully and at large appear, you undertook, promised and agreed to indemnify the undersigned against any
loss of money or other property, real or personal, belonging
to the undersig110d, which the undersigned should sustain
through larceny, theft, embezzlement, forgery, misappropriation, wrongful abstraction, wilful misapplication or other
fraudulent or dishonest act or acts committed by any one or
more of their employees, during the term of said bond, and
while said bond is in force and effect: that while
page 3 ~ said bond was in force and effect and during the
term thereof the undersigned, on or about January
6, 1945, did sustain a loss as afore said, resulting from the
dishonesty of one John Barwick, Jr., an employee of the undersigned as defined in said bond, in the sum of Two Thousand Five Hundred Dollars ($2,500.00); that you have, contrary to the terms and provisions of said bond, refused to
pay said sum to the undersigned, and although requested so
to do, you have wholly neglected, failed and refused to keep
yo.ur said agreement, and perform the terms of the said bond.
The undersigned have performed, fulfilled, observed, and
complied with each and all of the conditions, provisions and
stipulations in the said bond contained, and have not violated
any of th€ :prohibitions therein contained, according to the
form and effect, true intent and meaning thereof.
Wherefore, judgment for said sum, with interest as aforesaid, and costs, will be asked at the hands of the said court
at the time and place hereinabove set out.
Given under our hands this 21st day of June, 1945.
LOUIS SINGER AND MURIEL SINGER,
Partners, trading as Singer's Jewelers,
By NORRIS E. HALPERN, of Counsel.
LOUIS SINGEH,
By NORRIS E. HALPERN, of Counsel.
MURIEL SINGER,
By NORRIS E. HALPERN, of Counsel.
HALPERN & HALPERN, p. q.
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The Sergeant's return on the foregoing notice of
motion is in the words and figui·es following, to-

wit:
Executed in the City of Ricl1mond, Va., June 27th, 1945,
by delivering in duplicate a copy of within notice of motion

to Thelma Y. Gordon, Acting Secretary of the Commonwealth
of Virginia, and as such Secretary of the Commonwealth, the
Statutoi·y Agent for Hartford Accident and Indemnity Company, of Hartford, Conn.; a foi·eign corporation. Piace of
residence and place of business of said Thehna Y. Gordon,
being in the City of Richmond, Va. Fee 9f $2.50 paid the
Secretary at time of service. Sergeant's Fee, $1.00. .John
G. Saunders, Sergeant of Richinond, Va., by A. H. Hendrick,
Deputy Sergeant.
And at anotlier day, to-wit: At the Circuit Court of the
City of Portsmouth, on the 23rd day of July, 1945.
At this day came the parties by their Attorneys, and thereupon, the defendant, by counsel, tendered a plea of "General
Issue", to which plea the plaintiffs replied generally and issue is joined thereon.
page 5 }

And no,v at this day, to-wit: At the Circuit Court
of the City of Portsmouth, on the 16th day of November, 1945.
·
,
At this day came the pal'ties by their Attorneys, and thereupon, by consent, came a jury of six, to-wit: E. S. Le~f.ay;
W. S. Rowley, Theodore Schneider, M. S. Sykes, G. E. Parker
and C. R. Burkett, who being duly sworn the truth to speak,
upon the issue joined and having fully heard the evidence and
argument of counsel, retired to their room to consult of their
verdict and after sometime i·eturned into Court, having found
the following verdict: ""re the jury find for the Plaintiff
and fix the amount of damages at $1,734.61. T. Schneider,
Foreman."; whereupon, the defendant, by counsel, moved the
Court to set aside the verdict of the jury and grant it a new
trial on the grounds that the said verdict is contrary to the
law and evidence, which motion being heard, the Court doth
overrule the same, to which action of the Court, the defendant,
by counsel, exeepted; it is the ref ore considered by the Court
that the plaintiffs recover of the defendant, the sum of One
Thousand Seven Hundred and Thirty-four Dollars and Sixtyone Cents ($1,734.61) with interest thereon to be computed
after the rate of SL~ per cent per annum from the 16th day
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of November, 1945, till paid, and their costs by them about
their suit in this behalf expended.
And the said defendant in :Mercy, &c.
But at the instance of the defendant, who desires
page 6 ~ to present a petition for a writ of error and supersedeas to the judgment entered in this case, execution l1ereof is suspended for a period of Sixty (60) days from
the date of judgment, when the said defendant, or someone
for it, shall give bond before the Clerk of this Court, with
surety approved by said Clel'lc, in the penalty of Two Thousand Dollars ($2,000.00) payable to the plaintiff in this case,
with a condition reciting said judgment and the intention of
the defendant to present such petition and providing for the
payment of all such damages as any person may sustain by
reason of such suspension in case a supersedeas to such judgments should not be allowed and be effectual within the tim\.•
above specified.
The notice of appeal and application for reco1·d is in the
words and figures following, to-wit:
page 7

~

Virginia :

In the Circuit Court of the City of Portsmouth.
Louis Singer and :Muriel Singer, Partners, trading as Singer's
·Jewelers,

v.
Hartford Accident & Indemnity Company of Hartford, Connecticut, a Forei1:,rn Corporation.
NOTICE OF APPEAL.
To l\fessrs. Halpem & Halpern, and :Mr. Tom E. Gilman, Attorneys for the plaintiff:
PLEASE TAKE NOTICE that on the 31 day of December, 1945, at 10 o'clock A. M., or a·s soon thereafter as I may
be heard, at the courtroom of the Circuit Court of the City
of Portsmouth, Virginia, the undersigned will present to the
Hon. B. D. White, Judge of the Circuit Court of the City of
Portsmouth, Virginia, wl10 presided over the trial or' the
above mentioned case in the Circuit Court of the Citv of
Portsmoutl1, Virginia, on November 16, 1945, a stenogra.phic
report of the testimony and other incidents of the trial in thl~
above case to be authenticated and verified by him.
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And also that the undersigned will, at the same time and
place, request the Clerk of the said Court to make ·up and de:.
liver to counsel a transcript of the record in the above entitled
cause, for the purpose of presenting the same with a petition
to· the Supi'e:rµe Court of Appeals of Vir{:,>inia for a writ of
erro1· and siipersedeas therein.
HARTFORD ACCIDENT & INDEMNITY
COMPANY OF
HARTFORD, CONNECTICUT, a foreign Corporation.
By PRESTON P. TAYLOR, Counsel.
Service accepted tl1is 27th day of December, 1945.
NORRIS E. HALPERN,
Of Halpern & Halpern,
Attorneys for the Plaintiff.
page 8 } Virginia:

In the Circuit Court of t11e City of Portsmouth.
Louis Singer and :Muriel Singer~ Partners, trading as Singer's
Jewelers,
·

v.

Hartford Accident & Indemnity Company of Hartford, Connecticut, a Foreign Corp.oration.
·
RECORD.
Stenographic report of all the testimony, together with all
the motions, objections, and exceptions of the respective parties, the action of the Court in respect thereto, and all other
incidents of the trial of the case, Louis Singer and Muriel
Singer, Partners, trading as Singer's Jewelers, v. Hartford
Accident & Indemnity Company of Hartford, Connecticut, a
foreign corporation, tried in the Circuit Court of the City
of Portsmouth, Virginia, November 16, 1945, before the Hon.
B. D. White, Judge of said Court, and jury.
Present: Messrs. Halpern & Halpern (Mr. Norris Halpern) and Mr. Tom E. Gilman, Attorneys for the
page 9 } plaintiff. :Messrs. Preston P. Taylor and R. C. Jacob, Jr., Attorneys for the defendant.
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LOUIS SINGER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
·
Examined by Mr. Gilman:
Q. Your name is Louis Singer?
A. That is right, sir.
Q. You are one of the partners- trading as the Singer's
Jewelers7
A. That is correct.
Q. The other partner is :Muriel Singer, your wife?
A. That is correct.
Q. That constitutes all of the partners of this business 1
A. That is right.
Q. Your place- of business is where 7
A. 438 High Street, Portsmouth, Virginia.
l\Ir. Gilman: I believe this bond is admitted.
l\Ir. Taylor: That is admitted.
l\Ir. Gilman: You admit the bond was in force
page 10 ~ at the time of the a1lcged loss 1
Mr. Taylor: No. Our position is that by virtue
of the alleged dishonest acts of l\fr. Ba1·wick prior to January
6, the bond automatically became cancelled as to that employee.

By Mr. Gilman:
' Q. Is that the bond, No. 2179871, that you purchased from
tl1e Hartford Accident & Indemnity Company?
A. That is right, sir.
Q. That insured you against loss of dishonesty of your
employees7
A. Yes, sir.
Q. And the premium was paid 7
A. Yes.
Q. And it was in force at the time of this loss 1
A. Yes, sir.
(The bond was marked "Exhibit A".)
By Mr. Gilman:
Q. Are you familiar with the amount of tl1e loss or shall I
put Mr. Peterson on 7
A. I am not familiar with the exact figures because 1\Ir.
Peterson handles all of the figures in tlie store.
·
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James Otis Peters011.
CROSS EXAl\IINATION.
page 11

~

Examined by Mr. Taylor:
Q. :Mr. Peterson is manager of your Portsmouth

store?
A. Yes.
Q. You have other stores7
A.·Yes.
Q. Where are they 7
A. Alexandria, Virginia.
Q. Who runs that store, you or your wifci
A. My brother.
Q. And you have a manager there?
A. vVell, he is.
Q. 1\fr. Peterson is manager of your Portsmouth store?
A. That is correct.
Q. Do you have with you the contract that was entered
into between you and Mr. Barwick at the time you engaged
his services 7
A. The contract 7
Q. Yes.
A. No, sir..
Q. Did you have some kind of written agreement with him?
A. No, sir.
Q. You did not?
A. That is right. ,ve don't hire salesmen on a regular
'
. written agreement.
page 12 ~ There is. 110 written contract then between you
and Barwick 7
A. No.
Q. I believe :Mr. Peterson hired llim, did I1e noU
A. We had both contemplated hiring him, but whether he
actually did or I, I don't know.
Q. Between the two of you he was hired?
A. That is right, sir..
.
JAMES OTIS PETERSON,
called as a witness on behalf of the plaintiff, having been
first duly sworn, testified as follows:
Examined by Mr. Gilman:
Q. State your name, please.
A. James Otis Peterson.
Q. What is your connection with Singer's Jewelersi
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James Otis Peterson.
A. l\fanager of the store, sir.
,
Q. Are you connected in any way with the ownership oi·
partnership of the business 7
A. None whatsoever.
Q. Did you have a man named Barwick employed by Singer's Jewelers!
page 13 ~ A. Yes, sir.
Q. What is his full name 1
A. John Oliver Barwick, Jr~
Q. B-A-R-W-I-0-Kf
A. Yes, sir.
Q. He was employed by Singer's Jewelers in what capacity'/ .
· A. As collector and salesman.
Q. About when was he employed 1
A. August of 1944.
Q. 1944?
A. Yes, sir.
.
Q. What happened on or about January 6th rega1·ding the
disappearance of Barwick? When did you last see him 1
A. We last saw him on the 5th, I think; I am pretty sure
the 5th of January.
Q. As salesman did he carry samples of jewelry belonging
to Singer's Jewelers¥
·
A. Yes.
Q. \Vhen he left the store on January 5th what did he carry
away belonging to Singer's ,Jewelers1
A. He carried away a quantity of merchan.dise. The amount
in wholesale value is $1,559.21.
·
·
Q. Fifteen what?
A. $1;559.21.
•
Q. That is the wholesale value Y
page 14 ~ A. That is the wholesale value, yes, sir.
Q. If you sold the goods at the price there
would be no profit whatever to Singer's Jewelersf
A. No, sir.
Q. Did he carry away anything else or did you lose anything else by reason of his dishouestyj
A. ·we lost money be. had collected from customers which
was owing them on tlrn books.
Q. Amounting to what 1
A. Amounting to $175.40.
Q. If I am correct, that is a total loss of $1,734.61. Is that
correcU
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A. That is correct.
Q. Have you seen John Barwick since he disappeared 7
A. No, I haven't.
Q. Did he.have those goods when he did disappead
A. Yes.
Q. Did you check them out to him?.
A. Yes, l checked him out on the 4th. I checked all merchandise on the 4th to make sure he did have it.
Q. I believe you say he hasn't been seen 9r heard of since 7
A. That is correct.
Q. And those figures represent tl1e loss by reason of the
merchandise and money he carried away with him
page 15 ~ belonging to Singer's J ewele rs 'l
A. Yes, sir.

CROSS EXAMINATION.
Examined by :Mr. Taylor:
Q. When was this. $175.40 collected Y
A. On the 5th and 6th of January.
Q. Collected on the 5th and 6th of January'/
A. Yes.
Q. How did you determine that those amounts had been
collected!
·
·
A. By taking and checking the duplicate of his cards and
riding back over the route and checking on every customer.
They have cards that correspond with our cards, and when
he makes a collection he is supposed to make an entry on both
· cards, both theirs and ours. The entries he bad made on the
customers' cards were not on our cards.
Q'. The entries he had made on the customers' cards aggregated $175.40?
A. Yes.
Q. What are the names of those customers?
A. Mr. Halpern, I think he has those cards. Some of
those customers are here as witnesses. There is quite a few
of them.
page 16 ~ Q. I thought there were maybe just two customers. How many customers were there 'l
A. I would say. there was aboutQ. Making up the $175.401
A. There. is one collection of $50.00.
Q. Who is that?
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A. Mrs. "\Villard, but on account of Mrs. Perry Goodman.
He collected it from Mrs. Willard who is here today.
Q. Are the customers here today from whom those amounts
·
making up the $175.40 were collected f
A. Not all of them. "\Ve could not contact all of them because some have moved out of town, but the collection cards
are here.
Q. How many cards make up the $175.407
A. I would say about fifteen or seventeen. Some are in
small amounts.
Q. We will pass that for the time being. Will you tell us
how you arrived at the wholesale value of the merchandisu
of $1,559.21 f
A. Our mark-up on merchandise is 100%.
Q. The mark-up on your invoice is 100% i
A. Yes, and add tax to that figure.
Q. "\Vhat is the taxY
A. 20%.
Q. After deducting the 100% mark-up and 20%
page 17 ~ tax, you get a net cost of $1,559.211
A. Yes.
.
Q. ·where did you get the cost price from 7
A. From the invoices.
Q. Where are tbc invoices7
A. :Mr. Halpern has them.
.
. Q. Show us by an invoice how you arrive at $1,559.21, please,
su·.
A. I would have to run this on a machine to show you the
exact cost.
Q. Do you have charge out slips, the charge out slips that
you had when you turned the merchandise over to Barwick 'I
A. Yes.
(~. Do the charge out slips show the retail price 1
A. Yes.
. Q. Will you show me an invoice showing the cost price to
you of those items 1
A. I have ten of them numbered there. Here is tbe first
item here. This represents a diamond ring from M. ,v.
Schiffma and Company.
Q. ·what did that cost?
A. It cost $18.00.
Q. And the selling price was what 1
A. $42.50.
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Q. You doubled the $18.00, and that made $36.00,
page 18 ~ and added 20% to that?
.
A. Yes, $7 .20 tax. .
Q. Have you personally checked the invoices and the cost
price of everyone of these items on the charge out slips T
A. The cost price will run above this, above the $1,559 because of the fact we arrived at it in round figures and some
run over and some under. The cost price will be less than
half of the selling price.
Q. Let's take this check out slip dated January 4, 1945, an
item of $149.95.
.
A. That is a diamond ring from Morris Friedman.
Q. 1Vhnt is the cost price on that?
A. The cost price is $65.00 and it ~ill run a little less than
-the cost price is more than half the selling price of that particular item.
Q. Has l\Ir. Barwick signed for all of these articles here7
A. Yes, sir. That is a continuation, and he signed the bottom one. They were all ~ ttached.
Q. Arc these items 011 this tape here aggregating $3,742.10
figures taken from here (indicating) Y
A. That is correct.
Q. To get your amount of $1,559.21 you have divided it?
A. Yes.
Q. And figured the taxes 1
page 19 ~ 'A. Y cs, and then divide it in half to get $1,559.21.
Q. Let's take this item on this invoice here (indicating).
A. That is a lady's ring purchased from A. Zeotnick &
Company. The wholesale price was $18.00.
Q. That invoice is dated December 27, 1944.
. A. That is correct-that is not the invoice but his charge
m.
Q. I mean his check out slip.
A. These check marks here-that went back on January
4th. All of these are dated the 27th of December. That is
when he originally. took tl1e merclrnnclise out. These are subsequent charge outs, items he has taken ont since then.
Q. This is December 27, 1944.
A. Yes.
Q. 1:Vhen you checked him after January 3rd or 4th, he had
all of that merchandise on band 1
A. Yes.
Q. And you still let him keep it after thaU
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James Otis Peterson.
A. Yes.
Q. After January 3rd or 4thf
A. Yes, sir.
·
Q. Where did he have the jewelry out of the store? He
kept it in a case with him, didu 't he'/
A. He kept it in a case in an automobile and when he got
out at night he had it in his home.
Q. In order to check the slips you had to physipage 20} cally and ~anunlly handle and see the jewelry?
A. That 1s correct.
Q. You say you are manager of the Portsmouth store 7
A. Yes.
.
Q. You, in conjunction with l\Ir. Singer, hh-cd this man,
did you not!
A. Mr. Singer has the final say so in all hiring. I would
not have the final say so on that.
Q. It was up to him whether to hire him, or not 7
A. Yes.
Q. You have seen Mr. Jacob here before Y
A. Yes, sir.
Q. He came from my office to your place as soon as this
was reported to investigate, clidn 't he 'l
A. Yes.
Q. And you sat down and went into the matter very thoroughly with him?
A. Yes.
Q. And gave him your check out slips at that time?
A. Yes.
Q. And outlined to him what your experience and relations
had been with Mr. Barwick?
A. Yes.
Q. And at that time you gave him a signed statepage 21 ~ ment, didn't you 'l
A. Yes, sir.
Mr. Gilman: I object to his introducing any statement.
The witness is here to be examined.
l\fr. Taylor: I am going to thoroughly familiarize him
with it. I will ask him some questions about it.
By Mr. Taylor:
Q. At that time you told ~Ir. Jacob that you had investigated the man and had found he was absolutely all right,
otherwise., of course, you would not have hired him 1
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A. That is correct.
Q.. "\Vhat section did he work'l
A. Mainly in Alexander Paik Of course, he was not confined to Alexander Park. He could work any place ho liked
but the bulk of his collections were in Alexander Park.
Q. How long had he been in your employA. Since August.
Q. At the time he left?
A. From August until January.
Q. I b~lieve once during that time you went over the route
with him, did you not 'l
A. Yes.
Q. And checked up 11
page 22 ~ A. We went over it more than on('e because we
had a habit of checking OV(!l' the route there about
once every month or two; in other words, as soon as we could
get around.
Q. Do you recall how many times you weut over Jiis route 'l
A. Twice before last, three times in all.
Q. Do you remember when you made those che('ks 'l When
did you make the first one?
A. The first one was in October. I am not too positive of
.that, but I think in October. I might be able to tell you from
this (indicating paper).
Mr. Gilman: I want to interpose a further objection to
· any statement made by an employee of the plaintiff as not
binding on the plaintiff.
Mr. Taylor: Our. position is if it is a tlishoncst act on
the part of Mr. Barwick, that that notice to the plaintiff bars
his recovery.
.
The Com·t: I overrule the objeetion.
The Witness: I clon 't know the exact date.
Mr. Gilman: Exception.
·

By Ml'. Taylor:
Q. When you made the check, whi~h you tliink was in Octobel', it was a routine check'l
A. Yes.
page 23 ~ Q. And nothin~ in particular l1ad lmppencd to
make you make the check f

A. No.
Q. W11en did you make the next check, do vou recall?
A. I think it was January 2nd or 3rd.
•
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James Otis Peterson. ·
Q. It was prior to January 3rd or 4th, wasn't iU
A. Yes.
Q. It took you a week to make the cJ1eck-up, didn't it 'I
A. No, it didn't take a week. He only has one route. You
can ride it in one day.
Q. At the time you talked to Mr. Jacob the facts and circumstances were very fresh in your mind, more fresh in your
mind than now?
A. Yes.
Q. And the dates., figures, etc., tJmt you gave him at that
time were more likely to be correct than the dates and figures
you gave today?
A. That is col'l'ect.
Q. Now, this cl1Cck-up the latter part of December or the
first of January was occasioned or brought about by the fact
that ~Ir. Barwick didn't appear to work for one or two days;
is that correcU
·
A. That is correct.
Q. .And you became suspicious of him, didn't you f
A. Yes.
page 24} Q. And for tJrnt reason you made this checkup?
.
A. That is correct.
Q. You told Mr. Jacob substantially this, did you not, and·
see if you remember it:
'' On January 3, 1945, I made a complete check of his account, checking every card on his route. It took me about
one week to check them and the cheek was completed on
1/4/45. He had about 150 cards.,,
That is correct, is it noU
A. Yes, I suppose it was right.
Q. And also:
"He had about 150 cards. The audit was made by check·
ing our cards against the customer cards. These tallied perfectly so that his collections were straight nnd reported al·
though the money had not been accounted for.''
In other words, when you cbeck~d his cards yon found
some payments that customers lmd mr,de to him had not been
reported on your cards 'I
A. That is co1·rect.
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Q. And the money had not been accounted for7
A. No, because he checked up once a week when he is
checked up.
Q. You can check him any time you want to, of coursei
A. That is correct.
Q. Did you also say this:
"He was short in money $1.251"
A. Yes.
page 25 }

Q •. "In merchandise he was short three rings,
cost price $9H.50. He later accounted fo1· the

rings.''
A. The next day.
Q. When did he account for them t
A. The next day.
Q. Did you tell :Mr. J ncob this:
''We first became suspicious of Barwick when lie did not
appear about one week before we mnd<' the check'!"
A. That is correct.
Q. You repeated that here todayi
A. Yes.
Q. Dia you also say~ "After we made our check and found
him sbort he pleaded for leniency so we allowed him to stay
on 7" Is that cofl'ect7
A. That is col'l'ect.
Q. He didn't want you to fire him 7
A. He had been drinking. That is the 1·eason for the situation, for us not particularly wanting him to continue at
that time.
Q. You knew lie had been drinking 1
A. Yes, sir.
Q. At that time, when you became suspicious, you contemplated firing him, did you not?
A. That is the idcu, because lie was c1rinking. ·
Q. Diel you not say this, '' So we allowed him to
page 26 ~ stay on, although we intended to dispense with his
e took him at his fac(i value, bo,,·ever,
services.
aud even advanced him $100.00 l''
A. Yes.
Q. "So that he could get himself straight. This was done
on January 3, 19451" Is that right Y

,v
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James Otis Peterson.
A. Yes.
Q. That was after you had completed or made your checki
A. 'rl1at is 'correct.
Q. "We owed him nothing as of January 6th, the last day
we saw him, and as a matter of fact he owed us $100.00." So
it must have been January before he took these articles ouU
A. I guess it was.
Q. As matter of fact, he owed us $100.00 cash advance plus
the $25.00 shortage which he promised to pay back weekly.''
A. That is right.
Q. He didn't have any money at the time, I presume?
A. No, sir. That is the reason we advanced hi:r;n $100.00.
Q. That is the reason. You made demand on him then and
there and he didu 't ha Ye it and said he would pay it back
weekly; is that correcU
A. If you understand the method of handling a collector,
they are in the habit of spending from their collections.
Q. But you make him pay it on the next check-up or the
next pay day?
A. ,vhen it comes alnog we take out what he
page 27 } owes us, when we make settlement.
Q. How often do you check his accounts j
A. Everv week. His accounts?
Q. Ycs, for commissions.
A. ,ve check his credits.
Q. At that time if it develops that you owe him money you
pay Mm'/
A. Yes.
Q. And if he owes you money he pays you?
A. Either that or carrv it m·er to the following week.
Q. And. in this particular case you loaned him $100.00 to
get llim straigllt?
A. Yes.
Q. And agreed not to let him pay the balance the next week,
but to pay it weekly?
A. Yes.
Q. "On December 27, 1944, he chec:ked ont quite a bit of
merchandise whicl1 he had on hand or accounted for on 1/3/45,
none of this lmd been sold and was on hand on that day."
That is the jewelry you checked over on these slipst
A. Yes.
Q. "He didn't show np on l\fonday or Tuesday so we had
a warrant issued." That is after you checked him j
A. Yes.
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Q. After you became suspicious of llim you went
page 28. ~ out and personally cbecked l1is route 'l
A. Yes.
Q. After you found out about this shortage you had intended to dispense with his ~ervices, but yo_u didn't, and
after that you let him take merchandise out for which you are
now claiming compensation Y
A. Yes, because there was no evidence of his dishonesty.
That is the reason for that.
By the Court :
Q. At the time you became suspicious l1e was not short in
his accounts 7
A. No, sir. Everything checked perfectly with the exception of those rings which were> at home and he wont and
got them and brought them back in.
By Mr. Taylor:
Q. He was short $125 'l
A. Yes.
Q. Plus the rings Y
A. Which happens with all colleetors. They spend out of
what money they collect and maim settlement at the end of
the week. That is the common practice with them.
Q. ,,,hen you found he was short $125 you made demand
for the payment to yon of it~ didn't you f
A. In a sense by getting him to sign tliis petty cash voucher
for the amount simply because l1e didn't have it
page 29 ~ and we would balance it by the petty eash voucher
which was signed for $125.00, and by his laying
out he had incurred a couple of bills, and that is the -reason we
advanced him.
Q. It is unusual for you to allow him to pay it back weP-klyY
A. No.
Q. You stated that the custom was, if the salesman's drawings were more than his receipts, he fixed it up with you the
following week Y
A. Right then he was drawing from $150 to lj:225 a week on
his collections and it wasn't unusual for llim to be $100.00
short because we knew be lmd sales to take care of the shortage. Out of his clown payments 110 would retain some when
he felt like it.
Q. You stated just now tlmt whcm the1·e is a deficit in their

•
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James Otis Peterson• .
~cco.nnts you usually make them make it up the· following
:week, you don't usually let them pay it back weekly7
A. Usually, but in that case, because he asked us· to ·give
Jrim another chance, we told llim we would.
·
Q. You told l\fr. Jacob that after you had checked him
.and found llim short he pleaded for leniency and you allowed
·him to stay on, although you had intended to dispense with bis
services?
·
· ·
·
·
A. That is correct.
RE-DIRECT EXAMINATION.
page 30

~

Examined hy Mr. Gilman:
· Q. How long have you known Mr. Banvicki
A. I have lmown him with a former employer, Price's, Incorporated, in Norfolk, and I would say altogether about two
years.
Q. Was his reputation for honesty good?
A. Yes. There had not heen any evidence of dishonesty
with any of the employers I talked with.
·
Q. I believe he got drunk during Christmas time 7
A. Yes. Going around maldng his collections it seems that
every door he hit somebody wanted to give him a drink and
it kind of got the best of him, and he went off for a couple
of days and didn't show up. That is when I got suspicious.
Q. He was well liked by all of his customers 1
A. Yes.
Q. Did he ever go off before on account of drinkingi
A. No.
·
Q: Was he a good salesman 1
A. One of the best I lmve ever seen.
Q. )Vliabvas his average pay!
A. Run from $150 to $225 a week.
.
Q. ,vhen you made this slatement to 1\Ir. Jacob represent..
ing the insurance company you tolrl him yoi1 were suspicious,
wfmt did you mean, of his stealing or drinking7
page 31 } A. His being out:
Mr. Taylor: I object to that as suggesting an answer to
bim.
Mr. Gilman: You can suggest another one and maybe we
will get one out of three.
Mr. Taylor: I object to the form of the question.
Mr. Gilman: I will change it.
.

.
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By Mr. Gilman:
Q. Mr. Taylor has asked you innumerable times about your
saying you became suspicious. ,vLat <lid yon mean when you
said that?
A. His not reporting for work and we not knowing where
he was or where we could find liim~ we were naturally suspicious, and when we found he had been drunk, on a three or
four day drunk, I tl1ink, if I 1·emember correctly, and in checking him his merchandise and his money and everything was
reported as it should have been, and his merchandise was all
accounted for after he recovered these rings he had left at
home, and we could not find auy evidence of dishonesty, otherwise we wouldn't J1ave kept him in our employ.
Q. After this Christmas sprP.e of his you only found a
shortage of $125 and three rings'[
A. Yes.
Q. And the three rings be had at home and brought to
you?
page 32 } A. Yes.
Q. This $125, if yon cnll it a shortage, was what
he had collected, and the .merchnndise be turned in 1
A. Yes.·
Q. Was that anything unusual for a salesman 'l
A. No. It happens every week.
Q. With all salesmen Y
A. Yes.
Q. At ~at time, after this check-up, did you suspicion any
acts of dishonesty on the pa rt of this salesman?
A. No, or we would not liave kept l1im.
Q. And after that you allowed him to take ]mndrt'\ds of
doJlurs worth of jewelry outT
A. Yes •
. Q. You would not ha\·c. clone it if you had suspected him
m any munner 1
A. No. Common .seneo would say that.

.

RE-CROSS EXAl\£INATI0N.
Examined by Mr. Taylor:
Q. You have stated two or threP. times that when vou
checked up you found him all right except for those rings and
the shortage of $1251
page 33 ~ A. Ycs.
Q. After you found the shortage you had intended to fire him., hadn't you 7
A. No. If ho had not straightened hims~If up and stopped
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Louis Singer.
drinking we were going t-0. get tid of him. We Mlild riot have
afforded to because he would have naturally have insulted a
custom"3r before it was ail over had he. gone out _a,nd .called
on them dri11king. ,ve could not affoi·d to have hiin in our
employ if he continued drinking.
·
Q. And if he had not made up this shortage satisfactorily
would you have fired him¥
..
A. We would have taken it out, deducted it from his inoom&
.
.
Q. But you didn't liandle it that way. If he had not.inade
arrangements to pay it and 11ad not straightened himself out,
you would have fired him f
A. Yes,· but he had no alternative. He knew he was wrong
and admitted it, and secondly he was going to straighten
himself up and we took him at face value.
l\Ir. Gilman: '\Ve introduce t11ese charge out slips in evidence.
Note : The papers in question, sh in lium her; together
with adding machine tape; were rriarkE!d collectively as "Exhibit B. ''
.
page 34

~

LOlliS SINGER,
.
.
recalled for further examination,- testified as fol-

lows:
,Jnxamined by ~fr. Gilman:
Q. As one of the partners of Singer's Jewelers, did yoli
up until January 5th or 6th of this year, or, I will say~ the
date :Mr. Barwick absconded, previous to that, know of any
acts of dishonesty on his part¥
:Mr. Taylor: You mean personally 7
1\Ir. Gilman: Yes.
A. ·We don't ever hire a man to handle our moriey and.
jewelry as a salesman unless we thoroughly check them with.:.
out finding tl1em to be l1onest.
Q. Just .answer the question.
A. None whatever, sir.

32
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:MRS. :MURIFJL SINGER,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Gilman:
Q. Your name is Mrs. Muriel Singer Y
A. That is right.
page 35 ~ Q. You are the wife of Louis Singer¥
A. Yes, sir.
Q. The two of you constitute the partnership operating as
Singer's Jewelcrs'l
A. Yes.
Q. Mrs. Singer, prcYious to the elate that this salesman
absconded, did you know of any acts of dishonesty on his part
in his dealings with Singer's J:ewelers, or anybody else for
that matter'l
A. No.
CROSS EXAlfINATION.

Examined by Mr. Taylor:
.
Q. You were present when 1\fr.•Jacob r.ame over and talked
to Mr. Peterson, were you noU
A. No0 I wasn't present at the discussion. I came in after
he had received the report.
Q. After he had received the report 1
A. Whatever report Mr. Peterson gnve him.
Q. You heard this matter discussed, clicln 't you?
A. No, I didn't. I di<ln 't have any i<len wl:at the discussion was about.
Q. At what stage of the proceedings did you come in 1
A. I believe this gentl()mau was discussing ~ome
page 36 ~ of tl1e details with Mr. Peterson.
Q. You heard those detnils being discus~ed Y
A. Not entirely.
Q. What part of them did you hear1
A. I really don't recall.
Q. You don't know whetlicr you licard l\Ir. Peterson Tefer
to the fact that Mr. Barwick was short in his accounts, or
noU
A. No, I don't.
Q. If Mr. Jacob will say that you were present at that time,
you wouldn't deny it 7
A. No.
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Sing.er.

Mr. Gilman: ·we rest. vonr Honoi·.
:Mr. Taylor: 1Vill you g·onor exclude the jui·y a minuteT
The Coui't: Gentlemen, step out in the hall.
(The

jriry retired.)

.
Mr. Taylor: If your Honor please; I first am
page 37 ~ proceeding on the assumption tlrnt Singer's Jcwe1:.
ers, which is a pai·t:hei·ship, hiid notice . of _this
sbtirtage, if it was a slio1;tage; or dishonest act of Mr. Bar:.
wick; I think it is a fundamental principfo of law that if the
agent becomes possessed of knowledge in a matter of this
kind it is chargeable to the principal There are two Vir:.
ginia cases dn that. I dicln 't bring th(>m. with me, but I think
the law is so well settled that it needs no discussion.
Mr. Gihnan: I have got one that holds to the contrary.
If you have got two~ I would like to see tl1em.
Mr. Taylor: Where the agent is t>.harged with notice of
things of this kind, it is a fundament.al principle of law that
the principal is charged :with notice of it. I can get two Vir·
ginia reports right quickly and bring them iu to show that
the notice of this agent wns notice to the principat He was in
charge of the store and had just as .much to do with the ruli·
ning of it as Mr. Singer did. To fact, if that \\'ere not the
case both Mr. and Mrs. Singer could have spent _all of their
time in Alexandria and, if that were not tlie law, Mr. Peterson
·could luive l1ad all kinds of knowledge of his dis.
page 38 ~ honest acts and the actual commitment of theft on
the part of Mr. Barnick and just because they were
in Alexandria and didn't know; about it the bond could be en·
forced.
Of course, the plaintiff can't make out any stronger case
than by his own evidence. l\fr. Siriger says, or l\Ir. Peterson,
that they would not have kept him .there in their employ if
he had not set himself strai~ht with them by making arrangements to pay back this $125.00 oil a weekly basis, but they
handled it entirely differently froin the manner in which they
handled other salesmen. They said that if a salesman had a
deficit in liis accounts they wo1ild carry it over· until the next
week and take it out of his commissions, but in this particular
case they handled it entirely differently. They said he corild
pay it back weekly, ,vllicb sliowed that they felt there was
something wrong with him, with the way in ,vhich the man
was acting. They knew he had. been on a big drunk, and he
also stated, Mr. Peterson stated, that Barwick simply stated
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he had spent money after havin~ misappropriated it from
sums belonging to the assured wluch lie held in hand.
The law is certainly plain that if an agent colpage 39 } lects money belongin~ to the prinripal aud fails to
turn it over to his principal without 'any plausible
explanation the presumption is he is guilty of a fraudulent
and dishonest act.
The1·e is a case which ifl very much in point, I think, Curran
ct Treadaway v. ...4.merican Bmidiu_q Co., reported in 187 Sou.,.
page 348. In that case the man was a rent collector and he
was under bond but just exactly like Barwick was in this
case and had been collecting rents for the plaintiff, and during the lif~ of the bond he had collected some money which
he had failed to turn over to the principal, ancl the principal
reported to the bonding company and during the course of the
investigation the bonding company found that the employee
named O'Sullivan Imel on previous occasions collected some
money which be had not turned over to his principal, and af
ter the bonding company found that out they refused to pay
the shortage. In fact, when the principal found out he had
collected the money and had not tumecl it over, just exactly
as in this case, they loaned him some money, and after the
bonding company found it out they wou]d not pay the shortage because the bond in that case had a provision exactly
like the one in this ems<.>, that. if they discover~d any
page 40 ~ dishonest act the boncl automatically terminated.
The plaintiff in that case took exactly tlle same
position wl1ich my friendR, Mr. GiJmnn and )Ir. Halpern, have
taken, that tlrn simple fact thaf. there was a shol'tage does not
imply any dishonest act. The Court in that case said that
the word "shortage" implies an act of dishonesty. I will
read from the opinion here. It is not verv long. (Reading
opinion.)
·
The plaintiff cannot rise any hiid1er than his own evidence,
and he is certainly bound by what Peterson did and knew, and
I think, when they became suspicious of this man after checking on llim and finding thnt he was short $125.00 and two or
three rings, that was certain]~· sufffoient notice to them to
dispense witl1 his service~ an<l not suhject this bonding company to additional Jo::;s. Certainly if the hondin~ companv,
right after they had checked up on this man and found that lie
was short and had been out on a hii clrunk, mid tlu~y had been
notified about l1is course of con<lnct, I think nnvbo<lv knows
they would not have assumed the risk. Th,~y sho.uld have dis-
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Jr.

pensed with tho services of this mail on ascertain·page 41 } ing these facts, and if they had they would not have
sustained the loss, and I submit this loss is due to.
their own negligence and I move to strike the plaintiff's evi.:
dence.
Note: The motion was argued at length by cbunsel and
ovei·ruled, to which action of the Court the defendant, through
counsel, .then and there duly excepted.
(The jury returned to the courtroom.)
R. C. JACOB, JR.,
culled as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Taylor:
Q. Your name is R. C. Jacob, Jr.!
A. Yes.
Q. 'Where do you live,, Mr. Jacob?
A. 5808 Sewells Point Road, Norfolk.
Q. You are a member of the Norfolk Bar, are you noU
A. Yes.
Q. ·where did you study Law?
A. University of Virginia Law School
page 42 ~ Q. Are you a graduate of the University of Virginia 'I
A. Yes.
Q. Did you have occasion to interview :M:r. Peterson at the
Singer's JewelersA. Yes.
. .
Q. About this loss on or about February 16, 1945 7
A. Yes.
Q. ·where did you conduct tlmt interview?
A. In the office of the store wl1ich I believe is at 408 High
Street.
Q. In Portsmouth 'l
A. In Portsmouth.
Q. Is that the statement that you took from Mr. Peterson
(handing paper to witness) f
l\Ir. Gilman: I object to that statement being introduced
in evidence. There is no way it could possibly come in as
evidence in this case. :Mr. Peterson has admitted everything
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R. C. Jacob, .Jr.
Mr. Taylor has asked him about it.
The Court : I agree with you.
Mr. Taylor: I don't know any rnle of evidence by which it
isn't admissible.
Mr. Gilman: It is self-serving, to begin with.
,
The Court: You questioned liim in reference to
page 43 ~ it and he admited it.
Mr. Taylor: It is a full aud complete statement
of the facts as he gave them.
The Court: You can ask llim if that is the statement he
made to him.
Mr. Taylor: I would like for the jury to read the entire
statement.
The Court: You can do that when you arg11e the case.
l\fr. Taylor: If I can do it then I clon 't sec why it isn't admissible now.
The Court: I sustain the objection.
Mr. Taylor: "\Ve note an exception to your ruling.

By Mr. Taylor:
Q. Mr. Jacob, dicl you have au extended talk with l\Ir. Peterson at that time?
·
A. I did.
Q. Did he at that time voluntarily make these statements
wl1ich I read to him from that statement?
A. Yes, he did.
Q. Did he sign the statement, or not 1
A. He did.
Q. ,vas anyone present at tl1e time you took this statement
besides you and Mr. Peterson 1
page .44 ~ A. ·when I first started inquiring as to the facts
of this loss of January 6th, 1\[r. Peterson and I
went to an office. I was sitting at a desk mtd he was sitting
in a chair to my left. I had completed one page of the three
page statement when Mrs. Singer rame in and stood on mv
•
left facing me.
Q. You had completed about one page of tl1c three page
statement?
A. Yes.
Q. Will you look at that statmnent and see on what page
the question of shortage hegins 7
A. It begins on the second page ancl goes down to the tltird
page.
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Q. \Vas .Mrs. Singer close enough to hear everything. Mr.
Peterson said?
A. She was standing about two feet from me and three
feet from Mr. Peterson.
Q. Did she give any indication or appear to be listening
to what was going on 1
A. She appeared to be listening to what was going on.
Q. Was the shortage discussed in her presence'/
A. Yes.
Q. During that conversation did Mr. Peterson tell you anything about Mr. Barwick having been on a drunk; do you re<.iall that?.
A.. Yes, he did.
page 45}
CROSS EXAMINATION.
Examined by Mr. Gihnan:
Q. You got the statement for the purpose of a defense in
this case, did you not 7
A. No, that is not correct.
Q. You got it for Mr. Taylor and he got it on behalf of the
defendant'/
A. Yes, but not for the purpose of a defense.
Q. Did you write it Y
A. Yes.
Q. Yourself?
A. And Mr. Pet~rson read it and signed it.
Q. I say you wrote it 7
A. Yes.
Mr. Taylor: That is all we have, your Honor.

.

Loms SINGER,
recalled on behalf of the plaintiff, testified in re·
page 46 } buttal as follows :
Examined by Mr. Gilman:
Q. Were you ever in Portsmouth during the time we have
been discussing here, from December 25th to January 6th 'I
A. No, sir.
By the Court:
Q. Was your wife 7
A. Yes, sir.
By Mr. Gilman:
Q. She takes no active part in the business t
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A. No, sir.
A Juror: Your Honor, may I ask a question'l
The Court:, Yes. Of whom f
A Juror: I want to ask the Court this question: Who is
the accredited representative of the insurance company in
this area who made the decision,not to pay the claim 1
The Court : I can't tell you.
A Juror·: If that is a fair question, I would like to l1ave
it answered.
· The Court: If you gentlemen know~ you can give the· juror
tllat information.
·
Mr. Gilman: All we know is we l1andled it with Mr. Taylor's office.
,,
Mr. ,Taylo1·: After this statement was taken
page 47 ~ from Mr. Peterson it was ~ent to the home office,
.
Legal Department, of tl1e Bonding Company with
a letter from my office,- and it was d('cided that the loss was
not covered due to the discovery of prior dishonest acts. It
does not necessarily mean it was dishonest, but it was our
opinion.
The Court: Step out into the hall, gentl~men, until I call
you, and don't talk to anybody about this case or allow anybody to talk to you about it.
(The jury retired.)
~

INSTRUCTIONS.
Plaintiff's Instruction, No. 1-P (Granted):
The Court' instructs the jury that if you believe from the
evidence that the defendant's bond hi question was in force
on the 5th day ,of January, 1945, and that the plaintiff lost
merchandise and monev bv reaimn of the dishorn~stv of Halwick, one of their empioyees, your verdict should be for the
plaintiff for the amount of loss proved, $1,734.61.
Mr. Taylor: The defendant, through counsel, objects and
excepts to the action of the Court in granting plnintiff 's Instruction No. 1-P because it allows the jury to determine
. whether or not the bond was in :force regardlesf.l of whnt act
on the part of the plaintiff had been permitted to terminate
the bond; that is, the jury should have been told that if they
believed from the evidence that the ads of Barwick were dishonest' acts then the bond was cancelled as to him, or they
should have been told on the other l1ancl that if the dishonest
page 48

0
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acts of Barwick prior to January 3rd or 4th were not dishonest or fraudulent, then the bond was in force.
Also the language of the bond does not say that it becomes
cancelled absolutely as. to other employees if there is a dishonest or fraudulent act on the part of one empage 49 ~ ployee, but this instruction allows the jury to find
in favor of the plaintiff regardless of the dishonesty of one of the plaintiff's employees if the jury believes the bond as a whole is still in force and effect.
Defendant's Instruction No. 1-D (Rebtsed):
The Court instructs the jury that if you believe from the
evidence in this case that plaintiff's manager checked the
accounts of John Barwick prior to January 3rd or 4th and·
found that there was a shortage in his acc01mts at that time,
then the defendant is not liable for any loss or losses which
occurred after those dates.
Mr. Taylor: The defendant objects and excepts to the
action of tlic Court in refusing to grant its Instruction No. 1
on the ground that if the jury believes from the evidence that
there was in fact a shortage in the accounts of Barwick, then
they bad a right to determine wl1ether or not this shortage
was a result of a dishonest act, and if they did so believe then
according to Paragraph 8 of the bond, it became automatically
cancelled.
Defendant's ln.driwtion No. 2-D (Ref'Use<l):
The Court instructs the jury tl1at if you believe
page 50 } from the evidence in this case that plaintiff's manager checked the accounts of John Barwick prior
to J anunry 3rd or 4th and f ouncl there was a shortage in his
accounts at that time and such shortage constituted a fraududent or disl1onest act as mentioned in Paragraph 8 of the
bond, then the dcfeudant is not liable for any loss which occurred thereafter.
You are further instructed that in determining whether or
not Barwick was guilty of a fraudulent or dishonest act in
connection witl1 the shortage which was dist'overed on January 3rd or 4th, you are to consider the fact that the general
rule is that when an agent collects money belonging to his
principal and uses it for his own purpose or refuses to turn
it over to his principal without goocl nncl sufficient cause0 such
conduct on his part is fra~dulent or dishonest.
Mr. Taylor: The defendant objects and excepts to the
action of the Court in refusing its Instruction· No. 2 on the
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ground that there was ample evidence from the plaintiff's
witness Peterson that Barwick's acts were such as to a1·ouse
his suspicion. 1\fr. Peterson testified that after he became
suspicious he checked Barwick's accounts and found a shortage of $125.00 and Mr. Barwick could give no explanation as
to why he was short of this amount and, in fact, admitted
to Mr. Peterson that he had simply misappropl'iate<l the
money.
page 51

~

Defenda.ut'.'l fostruc:tion No. tJ-D (Refused):

The Court instructs the jury that if an agent collects money
for his principal and fails to turn it over to the principal as
agreed and gives no reasonable explanation or excuse for a
failure to do so, the agent is presumed to have fraudulently
or dishonestly withheld the money.
Mr. Taylor: The defendant objects and excepts to the
action of the Court in refusing its Instruction No. 3 on the
ground that this is not a finding Instruction but it simply sets
forth a fu~damental principle of law and is supported by all
the authorities.

Defendants' Instruction No. 4-D (Rt>ju.sed):
"The Court instructs the jnry that knowledge by plaintiff's
manager of the status of Barwiek's account on or al>out January 3rd or 4th was knowledge on the part of plaintiff, that
is, plaintiffs were charged with any k11owleclge which their
manager had concerning the status of Barwick's account."
Mr. Taylor: TI1e defendnnt objects and excepts to the
action of the Court in r<'fnsing to grant its Instruction No.
4-D on the ground that it was admitted that l\Ir. Peterson was
its manager, the p]aintiff 's manager and, wl1ile acting within
the scope of his anthority in and about the business
page 52 ~ of the plaintiff became possessed of knowledge
which made him suspicious of Barwick, ancl also
!mew about the short.age, and since he was plaintiff's manager
m cha1·ge of the busmess, knowledg~ of this shortage and of
Barwick's activities was chargeable to the plaintiff.
page 53

~

The jury returned to·the courtroom and the Instructions were read.
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The case ,vas argued by counsel for the respective parties.
The jury retired to consider ibi verdict and returned with
the following:
''We, the jury, find for tl1e plaintiff and fix the amount of
damages at $1,734.61.
(Signed) I. SCHNEIDER~
Foreman.''
Counsel for the defendant thereupon moved the Court to
set aside the verdict and enter judgment for the defendant
or grant it a new trial on tl1e ground that same was contrary
to the law and the evidence, which motion was overruled, to
which action of the Court the defendant, through counsel,
then and there duly excepted.
page 54}

JUDGE'S CERTIFICATE.

I, B. D. White, ,Judge of the Circuit Court of the City of
Portsmouth, Virginia, who presided over the foregoing trial
of the case of Louis ·Singer and Muriel Singer, partners, trading as Singer's Jewelers, v. Hartford Accident & Indemnity
Company of _Hartford, ~nnecticut, a foreign corporation, in
the Cire11it Court of the City of Portsmouth, Virginia, No- vember 16, 1945, do certify that the foregoing is a true and
correct copy and report of all the evidence, all the instructions, offered, amended, granted and refused -by the Court,
and all other incidents of the said trial of the said cause, with
tl1e objections and exceptions of the respective parties as
therein set forth.
As to the original exhibits introduced in evidence as shown
.by the foregoing repftrts, to-wit, Exhibits A and B, which
have been initialed by me for the purpose of identification, it
is agreed by the plaintiff and tl1e dcf~ndant that they shall
be transmitted to the Supreme Court of Appeals of Virginia
as a part of the record in this case in lieu of certifying to the
Court copies of said Exhibits.
And I further certify that the. attornevs for the plaintiff
had reasonable notice, in writing given ·by counsel for the'
defendant, at the time and place when the foregoing report of
the testimony, instructions, exceptions, exhibits, and otlier incidents of the trial would be tendered and presented to the
undersigned for signature and authentication.
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Given under my hand this 4th day of January,
1946.

B. D. "WHITE,
Judge of the Circuit Court of the City of
Portsmouth, Virginia.
page 56
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CLERK'S CERTIFICATE.

I, Kenneth A. Bain0 .Jr., Clerk of tho Circuit Court of the
City of Portsmouth, Virginia, do l1ereby cer.tify that tl~e foregoing is a true and correct copy and report of the testimony,
instructions, exceptions, and other incidents of the trial of
the case of Louis Singer and :\[uriel Singer, partners, trading as Singer's Jewelers, v. Hartford Accident & Indemnity
Company of Hartford, Connecticut, a foreign corporation,
and that the original thereof and said copy, duly authenticated by the Judge of said Court, were lodged and filed with
me as Clerk of the ~aid Coul't on the 4th day of ,Jnnuary, 1946.
KENNETH A. BAIN, JR., ·
Clerk of the Circuit Court of the Citv of
Port~mouth, Virginia.
•
By ......................... .
Deputy.
~

I, Kenneth A. Bain, Jr., Clerk of the Circuit
Court of the City of Portsmouth, Virginia, do
hereby certify that the foregoing· is a true and correct transcript of the record in the case of Louis Singer and Muriel
Singer, partners, trading as Sing('r's .Jewelers, v. Hartford
Accident & Indemnity Company of Hartforcl, Connecticut~ a
foreign corporation, lately pending in the said Court.
I furt11er certify that the same was not made up and completed until the Attorney for the plaiintiff had received due
notice thereof, and of the intention of the clefendnnt to apply
to the Supreme Court of Appenls of Virginia for a writ of
error and sitpersedeas to the judgment therein.
page 57

KENNETH A. RAIN, JR.,
Clerk of the Ch·cuit Court of the Citv of
Porti;;moutb, Virginia.
•
By DORIS V. MA.TOR,
Deputy.
I
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State of Virginia,
City of Portsmouth, to-wit:

I, Kenneth A. Bain, .Jr., Clerk of the Circuit Court of the
City of Portsmouth, in the State of Virginia, do hereby certify tllat the foregoing is a true transcript of the record in
the foregoing cause; and I further certify that the notice required by Section 6339; Code of 1919, was duly given in accordance with said section.
Given under my baud this 21st day of January~ 1946.
KENNETH A. BAIN, JR., Clerk.
By: DORIS V. MA.JOR, D. C.
A Copy-Teste:
:M. B. "WATTS, C. C.
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