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The language of the act ia not fi~rative, but is plRin, th9 words ot
whioh must be given t h'!ir ordina:ry signifioRtion and
and of a commanding nature.
prehensive they include

aN

in the

pri,Hnt

They apply to the entire Article and are

110

tanae
com-

ill ti'iala taking effect aftor June 28, 195.3. Wh1'

limit them to an uncertain or indefinite ttme in the ruture when the terms are
11 inclusive and thq reasons for th~ change are as urgent and imperative nov
as it will became hereaft8r?

11111ount recovCJnble.

In f1.1ot, the future ma,.v Justify lowering the

It must be judged by the termr, in vbiob it ls expr11,sed.

The construction we hare contend for, is, as we understand, an adopted canon ot
interpretattoh.

It is thus aptly etat.ed in Farr0l v. State 54 N. J. ~ , 24 A

725.

"As a rule or oonatruction, a statute amended is to b, underetood in
the same sense ellBctly as if it had read from the beginning as it doea amen4e4.
In Conrad v. Nall 24 Miob 2?~, a aeotion in a chapter

or

the Dode va1

amended, and it waa held that it waa not intended to o-per.<.lte indapenclantfy ot

the other provisions or the chapter, but the whole chapter in its present form,
must be read as one act1

vieora, 146 Va 46, 135

s.

50 Am Jur 481-2 -

Statute,,

D1c'!c1nson Y. Supeir-

E. 826.

Article 3 ot Ohapter 29 ot the Va. Code of 1950, whioh became ettecti~

rebl'Uary or 1950, and repealed all other aote or J)'lrts or aota of a genaral
nature (Va. Coda 1950, Sao 1-2, 1-3) givae a cause ot action for the vrongtul.
death
and

or a

pqrson, provides how and when it should be bro~ht, the prooedure

to whom the proceeds may goJ so far as ap~&,cable to the ouestion before ue,

b7 Seo 8-636 provideaa

-1-

11
'lh• jury in &JV' aueh aotion may award suob da11111go11 as to 1 t may seem
fair and just, not exceeding titteen tbousapd ~ . • (emphaaia oura.)

The lerf.alature at ita 1952 session amended this seotion by atriking
out the word "fifteen" and inserted the word ;vepty-ttye in its stead, mating
the section as amended reads
"The jury in any such action m'l:, award auch damages ae to it mq eaa
fair and juat, not exoeedtng wentx-fin thousand ~ - • !eta 1952, p. ti
(empbaaia ours.)
This amendment bec&me &ff~dtive June 28, 1952, Va. Const. Se~ 53.

,I,~

!hen

vhat vaa the affect of thia amendment on this case then.A.ancf7vhioh ca.ma on for
trial in Ootob8r thereafter? Let ua look at tb9 language whioh is olear and
It says, "The Jury-

beyond doubt or quibble.
etc.

!!l !DZ .J!!!!m ullsm

mq avarcl•

What 11ction? The cause of aotion created by that chapter of the oode ot

which the section is a part, not one which fflll1 arise or be tried thereafter.
The language Clf Judge Sto.plos in Town

or

D8J1V11le v. Pace quoted b:,

Judge Keith in Smith & Marsh v. Northern Neck Kut. Fire & Ina., 112 Va. 192,

70

s.

E. 482, is decisive.

"It will bs observed that the words uaod are veey comprehensln. The
vords 'ahT action• necessarily includes suita instituted before as vell a• afte
the passage ot the aot. There la nothing in the context to give them a more
limited operation. The defense is prohibited in all oases."
The only difference in the act this emin~nt judge bad under oonsideratio
and the one here 1n question is the addi tfonal votd "s•1oh, u the eft'oot at

vhioh is to emphasize our contention.
THE ACT IN QUESTION IS NOT Jrl!:TROACTIVE

It may b9 contended that our contention would give the not a retroaotiTe
eff9ct.

Even it' that were true, th~ two cases above mentioned of Danv1.ll.e v.

P~ce and Smith v. Northern N9ok Mut. F~ & Ins. Co. demonetrat9e that is no
objection.

But we insist it is not a retroactive ~rrect.

"No reason is perceived why the words employed should not be given their
natural application, ~nd, so applied, the case of appall.ea is included. Indeed,
this does not ~iva the proviso a rAtroactive opora~ton. The langt.19.ge 1n te?'!lll
applies to one who, at the time of ena.ettnAnt, occupies a p~rtioular atatua.•••
A statute is not made not ratt"O!I.Otive merely bl"ICRuse it dravs upon anteoedent
raots for its opgration. 11 Oox v. Hart, 260 OS 427 67 Led 332,438 Ot 154.
Levis v. Pideltt:, & D. Co. 292 US 559, 78 Led 1425, 54 S Ct. 848, 92 ~794J
Reynolds v. United Stateo, 292 US 443, 78 Lad 135), 54 8 Ct 800.
In Allen v. Motley Construction Co. 160 Va. 875, 170

s.

E. 412, it va•

deoided--Syllabus 81
nzt hae unito:nnly been held by the Supreme Court of Appeals that statutes
affecting a remedy are retrosJ)l!otive."
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4142

VIRGINIA:

In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday the 4th day
of March, 1953.
· ELCIE TOLBERT., ADMINISTRATRIX &C.,
.
Plaintiff in Error,
against
DONALD M. GILLESPIE AND OTHERS,
Defendants in Error.

From the Circuit Court of Wise County.

Upon the petition of Elcie Tolbert, administratrix of all
and singular the goods and chattels, rights and credits which
were of Clifford Tolbert, deceased, a writ of error is awarded
her to a judgment rendered by the Circuit Court of Wise
county on the 22nd day of October., 1952, in a certain motion
for judgment then therein depending wherein the said petitioner was plaintiff and Donald M. Gillespie and others were
defendants, no bond being required.
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•
page 35

•

•

•

~

*

•

•

Filed. Oct. 20, 1952.
CHA~. I. FULLER, D. C.

OPINION.
On July 3, 1951 Clifford Tolbert was killed in an automobile
accident in Virginia. Plaintiff was duly appointed and qualified as Adm'x. of his estate, and on the 7th day of December,
1951 this suit was instituted seeking to recover from the Defendants the sum of $15,000.00 damages as result of said accident. The case was continued from time to time and on July
23, 1952 after due notice to the Defendants, Plaintiff by Counsel :filed her motion asking that the notice of motion be
amended so as to demand $25,000.00 damages in lieu of the
$15,000.00 originally asked for, and this motion came on to
be heard on July 27, 1952 at which time the Defendants by
Counsel appeared and objected thereto, and the court took
time to consider of this motion.
By an act of the General Assembly of Virginia approved
February 18, 1952 which became effective June 28, 1952 the
maximum ainount recoverable in such cases was increased
from $15,000.00 to $25,000.00 ( supplement to 1950 Code, Section 8-636).
The question involved here is whether or not said amendment is applicable in an action to recover damages for an alleged wrongful death occuring prior to the passage of the act
and the effective date of the amendment .
. page 36 ~ Counsel for Plaintiff in their brief seem to rely
chiefly on the case of Town of D(JIYl,ville v: Pace 25
Gratton page 1 ( 1784) and on the case of Sm,ith v. Northern
Neck Insurance Co., 112 Va. page 192 (1911). The first case
dealt with an act of the legislature which affected the validity
of a contract, and the court held that the act was constitutional
for the reason that it validated a contract and thus carried

Elcie Tolbert, Adm 'x. &c., v. Donald M. Gillespie, et al.

3

ou the intention of the parties and that the language of the
act clearly and unequivocally showed that it was the intention of the legislature to make the act retroactive in its effect.
Tbe case of 8111:ith v. Northern N eek Jn,sitrance Co. involved
n case where the statute under discussion was enacted some
time prior to the time at which the right of action accrued,
and the court held that the statute there involved ,vas comprehensive to the extent of showing the intention of the legislature to make it retroactive as to contracts already entered
into, prolonging the period of limitation where the right to
plead it has not accrued.
112 Va. page 195, Smith v. Northern Neck, Ins. Co. the Court
said:
'' The statute under consideration is equally as comprehensive. 'No provision in any policy of insurance limiting
the time within which a suit or action may be brought to less
than one year after loss shall be valid.' There is nothing to
indicate a purpose upon the part of the legislature to limit
the operation of this comprehensive language to policies thereafter to be issued. The injury was as great, the remedy as
much needed with respect to the one class as the other, and
upon this phase of the case Toivn of Danville v. Pace seems
to be conclusive.
But it is contended that it was not within the power of the
legislature to enact such a law with respect to policies theretofore issued.
It does not in our judgment impair the obligation of a contract. The policy was still in force when the statute was
passed; the right of action had not accrited, for the loss did
not occur for 'more than a year after the passage
page 37 ~ of the act; and we are of opinion that it is within
the power of the legislature to shorten the period
of limitation, leaving always a reasonable time within which
to invoke a remedy for a breach of contract, or to prolong the
period of limitation where the right to plead it has not accrued." (Italics supplied).
Thus it seems that notwithstanding Code Section 1-16 as
construed in Ferguson v. Ferguson 169 Va. at page 86 there
are some instancies where a statute may be retroactive in
effect. Such retrospective laws, however, are not favored
and must show by comprehensive and unequivocal language
that the legislative body intended the act to be retroactive.
In the case of Allen v. Mottley Construction Co. 160 Va.
page 875 (1933) the court said:

...
I'

l

1
I

f

)
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. "In the case of Whitlock v. Hawkins, 105 Va. 242, it was
J1eld; Retrospective laws are not favored, and a statute is
always to be construed as operating prospectively unless a
eontrary intent is manifest; but the legislature may, in its
discretion pass retrospective or curative laws provided they
do _not partake of the nature of what are technically called
e:.v post facto laws and <lo not impair the obligation of contracts or disturb vested ·rights; ancl provided further, they
are of such nature as the legislature might have passed in the
first instance to act prospectively.
"The foreg(?ing is accepted as a comprehensive statement
of the law relating to retroactive statutes in general. The
qualifications to the general principle deserve further consideration; viz.
· "The presumption of law is opposed to giving them a retroactive effect unless a contrary intent is manifest. • • • ''
(Italics supplied).
pag·e 38

~

'' RetrospecUve Op,eration of Provisions Relating to Damages. The rule that a statute will not
be given a retrospective effect by construction unless the
le,qislatu,.re has so explicitly expressed its intention to make it
retroactive as to leave no reasonable doitbt thereof is rigidly
enforced in regard to statutes enlarging the amiount recoverable in actions for wrongful death. Indeed, where the Constitution of a State prohibits retrospective laws touching
civil rights., retrospective statutes enlarging the amount of
recovery in action for wrongful death are void, since they
affect not the remedy, but the substantive rights of the
parties." (Italics supplied) 16 AM. Jur. Section 189. See
also footnotes to this section.
In the instant case the accident, resulting in the death of
Clifford Tolbert, occurred on July 3, HJ51 and at that time the
rig-hts of plaintiff and the rights and liabilities of the defendants accrued and became vested and were substantive
rights of the parties. And it seems certain that such subHtantive rights could not afterwards be disturbed or changed
hy a retroactive amendment to the statute unless the language
used by the legislature in the amendment clearly and unequivocally indicated such intention.
The court is of opinion that the language used does not indicate such intention. In fact the only changes made by the
amendment was the substitution of the figures $25,000.00 in
lieu of the figures $15,000.00. If the Legislature had intended
to make the act retroactive it could have added thereto words
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stating that it would apply to all cases which liad theretofor~
accrued and were still pending. It seems evident that the
legislature did not even consider it an emergency, or it could
and would have at least provided that the amendment would
become effective on the date of its passage, thereby making
its effective date February 18, 1952 instead of June 28, 1952.
Therefore, the court is of the opinion and so holds that the
request of Plaintiff to amend the notice of motion should be
denied and so orders.
page 39 ~ Counsel will prepare and submit to the. court
order or decree necessary to give effect to this
opinion including therein the usual provision for appeal if
desired.
·GEORGE MORTON, Judge.
This Oct. 16, 1952.
•
*
page 40

~

•

*
ORDER AT LAW.

This day came again the parties and the plaintiff having .
heretofore tendered an amendment to the motion for judgment
seeking to increase the amount sued for from $15,000.00 to
$25,000.00, to which amendment. the defendants by counsel
objected, and the court not then being advised of its opinion
on said objection, and having taken time to consider, and the
pa.rties plaintiff and def en~ant having filed briefs, and the
Court now being advised as to its opinion, doth sustain the
objection of the defendants to said amendment for seasons
stated in writing and made a part of the record in this case,
and it is accordingly considered that the amendment be, and
the same is hereby· rejected, to which action of the Court the
plaintiff by counsel excepted, and this cause is set for trial
on October 22, 1952.

•

)

*

*

. To the Clerk of the Circuit Court of ·wise County.
Enter the foregoing order at law this October 20, 1952.
GEQRGE MORTON, Judge.

•

*

•

•

j
-

,r:',
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page 43 ~

*

*
JUDGMENT.

This day came again the parties in person and by their attorneys. Thereupon came a jury, to-wit: J. H. Roland, Carl
Huneycutt, vV. II. Buckles, E. L. Ford, vV. B. Ward, Kermit
Bolling, and ~L L. Countiss, who, being swom to well and
truly try the issue joined, and a true verdict give according
to the evidence, having heard the evidence introduced by the
plaintiff and no evidence being introduced by the defendants
the Court, on motion of the defendants, sfruck the evidence
of the plaintiff as being insufficient to go to the jury and, thereupon the jury retired to their room; and after some time returned into Court having found the following verdict: ''We
·the jury, find in favor of the defendants. E. L. Ford; Foreman."
It is, therefore, considered by the Court that the plaintiff
take nothing by her notice of motion, and the the defendants
go without day and recover their costs against the plaintiff in
this behalf expended, to which action of the Court in striking
the evidence of the plaintiff, and of the jury's verdict, the
plaintiff, by counsel, excepted.

•

•

Enter, this 22nd day of October, 1952 ..

GEORGE MORTON, Judge.
page 44 ~

*

*

Filed. Nov. 22, 1952.
CHAS. I. FULLER, D. C.

NOTICE OF APPEAL AND ...i\.SSIGNl\IENTS OF ERROR.

*

*

•
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R. H. "'Wilson.
Assig11.,nients of Error.
First. The Court erred, before the trial started, in refusing to permit plaintiff to amend her motion so as to increase
the amount claimed from $15,000.00 to $25,000.00.
Second. The Court erred, during the trial, in refusing to
admit testimony of what the wife of the deceased said shortly
after learning of her husband's injuries and death, which testimony illustrated and described her feelings, sufferings, and
the condition of her mind and grief; and also, in
page 45 ~ refusing to admit like statements of his child.
Third. The Court erred in sustaining defendants' motion to strike out the evidence and in striking out
the e-vidence, and in not submitting the evidence to the jury,
because:
(1) It showed that the death of the deceased, Clifford Tolbert, was caused by the ,vrongful act, neglect, and default of
the defendants;
( 2) It showed no negligence on the part of the deceased,
much less, any that caused or contributed to his death as an
efficient cause, or at least, a jury might have so found; and
(3) Even had the deceased been guilty of negligence, it
was not a proximate cause of his injuries or death; as the
defendants had a clear chance to avoid the consequences
thereof.

ELCIE TOLBERT,
By: S. H. cf: GEO. C. SUTHERLAND,
Clintwood, ,Virginia, Her Attorneys.

page 4

*

*

•

*

•

=If;

*

•

*

•

~

R.H. ·wrLSON
the first witness, called on behalf of the Plaintiff, being first
duly sworn, was examined and testified as follows :
DIRECT EXA1VHNATI0N.
By :M:r. S. H. Sutherland:
Q. You are Mr. R. H. Wilson?

~

r

8
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R. H. Wilson.
A. Yes, sir.
Q. What official position do you hold, if any, with the State,
Mr. ·Wilson 1
A. Trooper with the Department of State Police.
Q. How lo1~g have you been a trooper with the Police Department?
A. About three years and eight months.
Q. As such have you been stationed over -in Dickenson
County any of the time?
page_ 5 ~ A. Yes, sir, for a period of thirty-nine months.
Q. Are you there now?
A. No, sir.
Q. ·were you stationed in Dickenson County July 3rd of
last vear?
A." Yes, sir, I was.
Q. Di<l you visit a scene where Clifford Tolbert was injured
over there on July 3rd last year?
A. Yes, sir, I did.
Q. How long after the accident before you arrived T
A. I happened to on routine patrol and it was only a very
short while. I would say maybe ten minutes. I happened to
run across the accident. I wasn't called to work it.
Q. "\Vas anyone there when you got there?
A. No, I understand the ambulance had just pulled away
with Mr. Tolbert. The driver of the other vehicle, Mr. Gross,
was still there.
Q. "'\Vhere is the place where that occurred?
A. This occurred about three-quarters of a mile south of
the center of Clinchco, approximately, on No. 83.
Q. State Highway No. 83 Y
A. Yes, sir.
Q. At what time of day ,vas it that you got there?
page 6 ~
A. ·wen, I got there about two-forty p. m., and
accident happened, I was told, at two-thirty.
Q. "'\Vhat kind of day was iU
A. It was a very nice day. It was a little cloudy but hot.
It wasn't raining.
Q. How was the road as to being wet or· dry?
A. The road was dry.
Q. What kind-first, what did you :find when you got there?
A. I found two vehicles in the same position they were after
they collided.
·
Q. Did Mr. Gross, the operator you said was there, say
anything about who was the driver of the vehicles Y
A. Yes, sir, he stated he was driving the truck which be-
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R. JI. Wilson.
longed to Coeburn Grocery Company but I don't believe he
knew :.Mr. Tolbert 's name at that time.
Q. Did he say which way he was going?
A. Yes, sir~ he said he was going in the direction of Fremont.
Q. That would be upstream, wouldn't iU
A. Yes, sir.
Q. Will you describe the road thei~e at that time as to its
width, any curves, etc. f
A. This is a very sharp and dangerous curve, it has been
elevated but not properly, in my opinion. The road
page 7 ~ at this point of collision was 21 feet in width, andJ\fr. Campbell: Twenty-one feet of hard surface, you mean?

The Witness: Yes, sir, with a three foot shoulder on Mr.
Tolbert 's side, and a wide shoulder on the truck's side, or
the truck driven by Mr. Gross, was possibly ten to twelve feet
and would graduate out farther.

Q. Wlmt did you say was the width was of the shoulder
on the right side going down, or the way the deceased was
going?
A. Approximately three feet, almost in the ditch line at
three feet.
Q. · What kind of ground was just to the deceased 's right
from that ditch?
·
·
A. There is an embankment, straight up and down.
Q. A cliff?
A. Yes, sir.
Q. You mentioned on the other side it was wide?
A. Yes, sir..
of the hard surface out to that shoulder?
A. vVell, it came out even with the hard top and a smooth
surface, only it was gravel and dirt.
Q. How as it with reference to being smooth from t~e edge
Q. Could you tell where the wheels of the vehicles
page 8 ~ were at the moment of impact?
Mr. Campbell: vV~ object to that question, your Honor.
Mr. Wilson can tell us what he saw down there, but as he
didn't get there until after the accident he couldn't tell where
any particular thing was.
The Court: Objection sustained. You may tell the conditions you found there.

Supreme Court of Appeals ·of Virginia
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R. H. Wilson.
A. There was a skid marking 8 inches to the right of the
center line in Mr. Tolbert's lane of travel, which had been
made by bis left front wheel.
Mr. Campbell: We don't know if Mr. Wilson can testify
to that or not. He can tell us what was down there and if anything led to it explain it.
Mr. Sutherland~ That is a matter of common knowledge,
the jury can't see it.
The Court : He may tell the conditions and the position
of the cars and skid marks that led from the vehicles, but it
would he up to the jury to finally determine.

Q. All rigl1t, Mr. Wilson, proceed.
A. The impact knocked the vehicle driven by Mr. Tolbert
back for a distance of 19 feet, and from the point
page 9 ~ of impact the truck traveled a dist~nce further after
the impact of 39 feet and finally ended up against
the cliff. It was on l\fr. Tolbert's side.
Q. Did you make a photograph there of the conditions and
of the vehicles as they were when you arrived f
A. Yes, sir, I did.
Q. Do you have that photograph witl1 you t
A. Yes, sir, I do.
Q. Did you make more than one?
A. I did.
Q. I show you a photograph in which there appears a car
and automobile considerably bruised up,, and I will ask if that
is one of the vehicles that was there?
A. Yes, sir, that is the vehicle that was driven by Mr. Tolbel't.
Q. Is that the condition.it was in when you got there?
A. Yes, sir.
Q. And the position also!
A. Yes, sir.
Q. Will you file that photograph as an exhibit to your testimony marked Wilson Exhibit No. 1?
A. Yes, sir.
(Thereupon, the said photograph was marked Wilson Exhibit No. 1, and identified by the Court ·and filed.)
~

Q. I show you another photog-raph, which appears to show the rear end of a truck, and will ask
you what that represents 1
·

pag·e 10
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R. H. Wilson.

A. That was the truck driven by Mr. Gross after the collision, and that is the final resting place of the truck.
Q. Did you notice the marks on the road surface there at
the time!
A. Yes, sir., I did.
Q. Just at the beginning of the left of that picture I can
see what looks like the portion of an automobile. What is
that?
·
A. That is the car driven by Mr. Tolbert.
Q. Is this the hard surface along here?
A. It is.
Q. What does the two white lines there represent?
A. Those are tire tracks, they are not the markings in the
highway.
Q. Will you file that picture as part of your testimony,
marked Exhibit No. 21
A. Yes, sir.
(Thereupon, the said nhotograph was marked ·wnson Exhibit No. 2, and identified by the Court and filed.)
Q. On Exhibit No. 2 there appears something over in the
ditch at the left, what does that represent?
page 11 ~ A. That is the door from Mr. Tolbert 's vehicle.
Q. Are these photographs fair representations
of the conditions there at the time?
A. Yes, sir, they are.
Q. You say there was a curve, which way would that curve
have been, to the deceased 's right or left 1
A. To his right.
Q. You also mentioned there was an elevation, did you mean
an elevation from one side to the other, and in which direction would the elevation bet
A. Going in the direction the deceased was going it would
be to his right until he would practically get out at the curve
and then it flattened out again.
Q. How was it with reference to a grade, going lengthwise,
was it practically level or a heavy gTade T
A. It wasn't heavy g-racle, but it wasn't at the same time
·
level. It was a very slight grade.
. Q. Downstream?
A. Yes, sir, down toward tlrn embankment.
Q. Was there any mark in the highway, any division of the
lanes of traffic there 1
A. There was a marking but it was very faint.

a
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R. H. Wilson.
Q. The kind put there by the highway1
A. Yes,, sir.
pag·e 12 ~ Q. Tell the Jury whether it was such that a person driving along there observing the highway
would notice it?
A. I doubt it.
Q. Do you know where what they call Riverside is Y
· A. Yes, sir.
Q. Where would that be., in what direction would that be,
from Exhibit No. 2, the front end of the truck?
A. On up the road to the front end of the truck.
Q. And how far?
A. I estimated it at approximately 1800 feet.
Q. "\Voulcl tl1ere be a110ther curve before you reached that f
A. There would he a sligllt curve, a very slight curve.
Q. Did you also make a diagram of the situation there and
the ca rs in the road 1
A. Yes, sir, I did.
Q. Do you have thatf
A. Yes, sir. ·
Q. Is that a eorrect representation, according to the way
you remember iU
A. Yes, sir, it is.
Q. ·when did you make that 1
A. I made it the same day this occurred .

•

•

•

•

•

page 21 ~

•

\

•

By Mr. Sutherland:
·Q. Mr. Wilson, what did you find, if anything., with reference to what we speak of as skid marks or marks made -by
vehicles from the rear of Mr. Gross' truck back in the direction he had come 1
A. Back in the direction he had come there weren't any
skid marks. All the skid marks made by his vehicle happened
after the accident.
Q. How far could you see skid marks from the place back
to the rear of his truck?
A. I took it at the point of impact and stepped a distance
of 39 steps but this was not a solid skid mark, it was a partial
skid mark, and a place there had not been a skid and then an-
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R. H. Wilson.
other skid, and at the encl where the truck stopped approximately se-ven feet of skid marks behind each wheel.
Q. Could you, or from your observation there, could you
form an opinion as to how far back you could see
page 22 ~ those marks 1
A. Yes, sir.
Mr. Campbell: What marks 1
Mr. Sutherland: The marks he spoke of as skid marks from
the rear of the truck.
Mr. Campbell: Mr. Wilson, as I understood him., stepped
them and said 39 feet.
The Witness: Yes, sir.

Q. Did you have a conversation right there when you got
there with Mr. Gross, the driver of the truck?
A. Yes, sir.
Q. Did he tell you how he bad come there, what part of the
road he had come on?
A. I don't recall he mentioned what part he came on, no,
sir.
Q. Did you afterward hear him testify about this collision?
A. Yes, sir.
Q. If he said an hin o· in th
saw the au omo 1 e of t 1e deceased, state what he said.
A. If I remember correctly, I believe h~ __ said he]J~ever .~.aw
theyelucie, m ·1 1riaLlusy§t1:a_~Zens.on1'~<1.~.-~~
Q. Waslfiere anv sl~d m~rk ~~1rk~ l!.tlf::lllllile
O'
r ·in .w.i_gre ·_ -, e ~llfom~Fifeliad
page 23 ~ b c; car s n
se e W en you got 1ere., Ill
directiffilr·iH
A. There was one skid mark, I remember it, a very small
mark, very small, 19 feet from the point backward toward
Riverside to the point where the car had finally come to a rest.
Q. Was that on the right or center of the road or the left?
A. That was on the right side.
.
Q. lVIr. Wilson, describe the bed of that truck with reference to its width compared to the wheels.
A. It extended slig-htly over the wheels if I remember correctly. I did not take the measurement of the bed of the truck,
but it extended over slig·htly, or maybe even with them, I
wouldn't say definitely.
·

anY

Mr. Sutherland: You may cross examine.
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R. H. Wilson.
CROSS EXAMINATION.
By Mr. Campbell:
Q. Mr. Wilson, this was a pretty hot day,, wasn't iU
A. It was very hot, yes, sir.
Q. What effect had the heat on the surface of the road
there?
A. It bad drawn the tar to the top of the road.
Q. And that would enable you to track a ca1·
page 24 ~ along there?
A. Yes, sir, very easily.
Q. As I understand you, there were no marks that showed
to be brake marks leading up to the point where you found
the glass and stuff in the road 1
A.. None I was able to distinguish.
Q. And you looked right afterward t
A. Yes, sir.
Q. And the surface of the road was such that if either car
had had its brakes applied beforehand it would have marked
the road, woulcln 't it?
A. It would l1ave_ been very olwious, yes, sir.
Q. There was quite a bit of glass in the road, wasn't there?
A. Yes, sir, quite a bit of debris.
Q. Where was that 1
·
A. The tire was in the dirt that had come off of the Tolbert
vehicle and a lot of glass, mud, etc., was about the center of
the hig·hway.
Q. l\fud and the kind of stuff that would come off of two
cars when they hit!
A. Yes, sir.
Q. And that was right in the center of the higfovay?
A. Ycs, sir, it was.
page 25 }
Q. The photog·raph you filed as Exhibit No. 1
shows the left side of the Tolbert car, doesn't it?
A. Yes, sir., it docs.
Q. And that was pretty nearly clemolished, wasn't it Y
A. Yes, sir, it was about a total wreck.
Q. And that glass and stuff yon saw in the center of the
road would have come from the Tolbert car, wouldn't it?
A. Yes, sir, it would. The other vehicle wasn't damaged
to the extent any glass was broken:.
Q. All of the glass was in the center of the road and from
the Tolbert vehicle?
A. Yes, sir.

;~---

-
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R. H. Wilson.
Q. Do you recall ,vhat color the Tolbert car was 1
A. It was light in color, I believe a light grey.
Q. Some kind of light color?
A. Yes, sir.
Q. In this photograph No. 1 and I will ask you to come up
here so the jury can see what I am pointing to-now a mark
is shown running along like my finger goes, along there~ did
that, or that is not a road marking or white line painted in the
road, is itf
A. No, sir.
Q. The photograph doesn't show any white line
page 26 ~ in the road, does it?
A. No, sir.
Q. If you want to find a white line you would have to get
down and look for itf
A. Yes, sir.
Q. And anyone driving rilong there would not sec it at all,
would theyf
A. I doubt it very seriously.
Q. This was a bright sunslliny day?
A. As well as I remember. It was partially sunshiny and
cloudy too.
Q. There was plenty of light for a good picture?
A. Yes, sir.
Q. Photograph No. 2 showing the road clear across there
does not show any highway white line at all, does it¥
A. No, sir.
Q. It does show a couple of black marks running toward
the back end of the truck 1
A. Yes, sir. That was marks made by the truck.
Q. I suppose it Imel dual wheels on it f
A. Yes, sir.
Q. Made by dual wheels of the truck and leading right up
to them!
A. Yes, sir.
page 27 ~
Q. Now when you finally found that white line
down there, did you step off or measure to see
whether it marked the actual center of the road or w·hether
it was off-center!
A. It was off-center.
Q. And which way was it off-center, do you remember the
figures on that!
·
A. I don't recall off-hand but I believe it was-I couldn't
say of my own knowledge.

-~
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R. H. Wilson.
Q. Do you remember talking to Mr. Vicars here about this?
A. Yes, sir, but I didn't make any notation at the time except on my accident report.
Q. Now, Mr. ,vnson, to refresh your memory, would you
mind looking· at that and see after you have read that over if
you recall what the distances there were? It has been something over a year now since this happened, I believe?
A. Yes, sir. (The witness read over paper handed to him.)
Q. After refres11ing your memory, do you recall?
A. Yes, sir., that is a true statement, 11 feet 1 inch in Mr.
Tolbert 's lane and 9 feet 11 inches in the truck's lane, or the
tmck driven by Mr. Gross.
Q. The road was 21 feet widef
page 28 ~ A. Yes, sir, the hard surface.
Q. The hard surface, the black top, was 21 feet
wide?
A. Yes, sir.
Q. And of that 21 feet, 11 feet 1 inch was on the right-hand
side, Tolbert 's right-hand side, of that faint and indistinct
line there?
A. Yes., sir.
Q. And 9 feet 11 inches on the other side 7
A. Yes,, sir.
Q. Now the mark you found there in the road and said was
8 inches from that faint line about how long was that mark?
A. That wasn't a straight mark. The first portion of the
mark I observed went back I would say possibly twelve to
fourteen inches.
Q. The nearest part of that was how close to that dim white
line!
A. Eig·ht inches to the outside edge of the line.
Q. Out to out as we would say?
A. Yes., sir.
Q. It would be eight incl1es?
A. Yes., sir.
Q. And if the dim painted line had actually been in the
center of the road it would just about have split
pag·e 29 ~ that mark, wouldn't it 1
A. Yes, I imagine it would have.
Q. And the debris and the glass and stuff you fo~nd was
there in the center of the highwayi
A. That is wl1ere the big·gest portion was. Of course other
traffic had gone through after the accident and possibly their
wheels could have thrown it over.
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R. H. lVilson.
Q. But you g·ot there in a matter of ten minutes?
A. Yes., sir. ·
Q. ·was there much traffic on the road that day·?
A. Yes, sir, there was. It was the third of July.
Q. The day before a holiday?
A. Yes., sir.
Q. Do you remember wl1at day it was?
A. Yes, sir, on Tuesday.
Q. And a good deal of traffic along there 1
A. Yes., sir.
Q. Do you know whether there were any caution signs there
about speed ?
A. There was some signs erected, maximum safe speed
sig·ns, but I coulcln't say of my own knowledge what they are,
whether fifteen or twenty miles an hour.
Q. Do you know they were on either side of where this thing
took place?
page 30 ~ A. Yes., sir.
Q. Maximum safe speed caution signs?
A. Yes., sir.
Q. The Photograph No. 2 that you have introduced in evidence shows on the left-hand corner a little something there,
what is that¥
A. That is-a portion of the headlight and a small section of
the grill and bumper of the car driven by J\Ir. Tolbert.
Q. Is this what you have just described, in sort of an arc
or a circle you see on the left side and right below that part
of the grill and part of the bumper?
A. Yes., sir.
Q. And that was on the left side of the Tolbert car?
A. Yes,, sir.
.
Q. And that headlight evidently was not broken off?
A. I don't believe it was. I don't remember.
Q. Did you have some other photographs 1
A. Yes, sir, I did.
Q. Do you still have them?
A. I have them but I don't know where they are.
Q. If you can find them and we do not finish today will you
·
let us see what thev show there?
A. Yes., sir.
page 31 ~ Q. Now did you notice what part of the truck
showed any marks or scars on it that indicated it
had been in collision with something?
A. It dented the left front fender slightly and the left front
corner of the bed of the truck.

Supreme Court of Appeals of Virginia

18

R. H. Wilson.
Q. The left front fender was slightly dented T
A. Yes., sir.
Q. And the left corner of the bed f
A. Yes, sir, of the front.
Q. Mr. Wilson, you spoke something about the elevation of
that curve, one being one way and the another way. That is
wbere you ~ome toward the place wlrnre the accident occurred
as Tolbert was coming, isn't it?
· A. Yes., sir, it is elevated into the embankment that way,
and as you come out of the curve it drops off flat suddenly.
Q. Where you found the debris, what was the elevation
there?
A. It was elevated but I don't know the degree.
Q.
as the outside of the curve elevated, I mean was the
point elevated that dropped off the cliff, or went up the bank?
A. It all ran to the embankment, and the elevation is something like that (indicating).
pag·e 32 ~ Q. So the outside of the road was lower than the
inside, the outside edge of the road 1
A. That the truck was traveling!
Q. It would be outside for whichever one was traveling on
it?
A. This was the outside. The inside would be lower and
the outside would be higher.
Q. The 011tside would be hig-ber f
A. Yes., sir.
··Q. The truck was coming around a curve to its left f
A. Yes., sir.
Q. And the high point was to the right of the truck that was
elevated T
A. Yes., sir.
Q. And you say that was a very sharp, dangerous curve
there?
A. Yes, sir, it is.

,v
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MRS. PETE CARTER,
the next witness., called on behalf of the Plaintiff, being first
duly sworn, was examined and testified as follows:
DIR.EQT EXAMINATION.
By Mr. Sutherland:
Q. You are Mrs. Pete Carter t
A. Yes., sir.
Q. Where do you live?
A. At Harmon, Virginia.
Q. What do you do over there?
A. I am substitute clerk in the post office there.
Q. How long have you been doing that work?
A. About two years.
Q. Did you know Clifford Tolbert in his lifetime?
A. Yes, sir, he was my brother.
Q. How old was he?
A. Twenty-four.
page 35 } Q. What had been his occupation up to last July?
A. Well, be had worked on the railroad some
and had been in the Navy and at the time of his death he had
just completed school for an automobile mechanic in Kansas
City, Missouri.
Q. Where did you live last July from where he and his wife
lived, how far away?
A. Oh approximately a mile.
Q. Tell the Jury how often you saw them or visited in their
home?
A. As.often two or three times a week, I suppose.
Q. On those occasions how long· would your visits be Y
:A. It varied, sometimes I wouldn't get to stay but five
minutes and sometimes an hour or so.
Q. Did they have any children?
A. Yes., sir, a little girl.
.Q. Do you know how old she is?
A. She is five.
Q. You mentioned your brother had worked on the railroad, what kind of work did he do on the railroad 1
A. Labor, I suppose you would call it.
Q. I would like for you to tell the jury how he and his
family g·ot along when you visited them 1
A. They got along just fine, as far .as I could see.
page 36 } He was good to his family. He tried to provide
for them. He was sickly and conldn 't do many
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Mrs. Pete Carter .
kinds of work but he would do most anything he could find to
do.
Q. How was he for providing for them 1
A. He provided good for them and gave them everything
he could under the circumstances.
Q. How was he toward his child t
A. He thought there was nobody like Connie.· He was good
to her.
Q. Did you sec the wreck in which he was injured last Julyt
A. Yes, sir..
·
Q.
ere you present when it occurred t
A. No, sir.
Q. How long after, from the information you got, until you
saw the place!
.A. .Approximately between fifteen and twenty minutes.
Q. How come you to be there 1
A. We had started on our vacation. We were going to
Tennessee.
Q. Whom do you mean by we 1
.A. My husband and my children.
Q. Where is your husband now 1
.A. He is working.
Q. How far was the place of this accident from
page 37 r where you live in Harmon?
A. I declare I really don't know.
Q. It was very close, was it?
A. No, it was a good distance away.
Q. "'When you approached the place of this accident, what
first attracted your attention?
A. Just before we came to the scene of the accident there
was several cars lined up and stopped and my husband was
driving, and he said, '' I believe the troopers must be checkh1g,'' ~nd said for me to get his permit and registration card
out of his billfold, and as we eased up closer I saw the top of
this car and I said, '' I believe there has been a wreck,'' and
I said, "I believe it is Junior's car," and be said, "My God,
I believe it is."

,v

Mr. Campbell: We object to the conversation.
The Court : Sustained.
Q. Just tell what you saw.
A. We saw it was his car and I recognized it, and he said,
''I will see," and he jumped out, and (interrupted).
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Mrs. Pete Carter.
Mr. Campbell: "\Ve object.
The Court: Don't tell what was said but just what was
done, what you saw and what you did.
Q. Did you learn your brother had been injured in the
wreck?
page 38 } A. Yes, sir.
Q. Did you learn where he had been taken!
A. Yes, sir.
Q. Then what did you do Y
A. "\Ve went directly to the hospital.
Q. When you got there what did you see f
A. They had taken my brother out of the operating room.
He was unconscious and taking oxygen. I saw several marks
and places on his neck and later the doctors told me his jugular vein (interr~pted).

Mr. Campbell: We object to what the doctors told her.
The Court : Sustained.
Q. Just tell what you saw. When you saw that did you stay
there or did you go away!
A. I stayed there.
Q. How long did you stay?
A. Until he died, at approximately a quarter to six, I believe.
Q. When he died did you give any directions what to do
with his body!
A. Yes, sir.
Q. Where did you go then?
page 39 } A. To my sister's that lived at Clintwood.
Q. How long did you stay there Y
A. Until about eight-thirty.
Q. Then where did you go Y
A. We came back to the hospital to see if Mr. Hearst from
Grundy had come to take the body, and then we went back
home to Grundy.
Q. Did you communicate, or try to communicate, with your
sister-in-law?
A. Yes, sir, my husband after we went to the hospital and
found out he was badly hurt, he started back home after my
sister-in-law to get her and my mother and bring them to the
]10spital before he died.
Q. Did they get thereY

;1:

~~
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A. No, sir.
Q. Did they-

Mr. Campbell: We object to all of this as immaterial.
The Court: Objection sustained.
Mr. Sutherland: I am allowed to show the relationship of
bis family, that is one of the elements in these cases.

Q. When you .first saw your sister-in-law there, where was
shef
page 40 ~ A. At my mother's house.
Q. Had she got the informationf .
A. Yes, sir.
Q. What was her condition when you got theref
A. Well, she (interrupted).
Mr. Campbell: vVe think that is immaterial.
The Court: I don't see the materiality of that, but you
can tell the effect it had on her.
Mr. Sutherland: That is what I am trying to do, your
Honor.
The Court: I don't see it is material to go into all those
details.
Mr. Sutherland: I object to that statement by the Court
for I am going to insist that is one of the elements of damage
the jury should consider, and I will ask for an instruction on
that, the effect on this lady.
The Court: Read the question. (Question read.)
She may answer that.
A. She was hysterical of course. She was suffering from
shock.
Q. Describe what she said.
A. She asked me if he regained consciousness.

)

Mr. Campbell: '\\7 e object to the conversation.
The Court: Sustained.
page 41 ~ Mr. Sutherland: I want to get the answer in the
record.
:Mr. Campbell: You may put it in later.
Mr. Sutherland: I want it now. Shall we go in Chambers
or let the jury retire i
The Court: Do you object to it being put in here¥
Mr. Campbell: We think it is not material and should be
put in in Chambers or later on, if you want to.

Elcie Tolbert, Adm 'x. &e., v. Donald :of. Gillespie, et al.

23

Mrs. Pete Carter.

·whereupon, the follmving proceedings were had in Chambers:
Q. You may answer now.
A. She asked me if he asked about her or Connie of left
any message or left anything for me to tell them, and I told
her no that he never regained consciousness, and I told her
no, he hadn't, and she said, "What in the world am I going
to do, he is gone and nobody to look after me and Connie,''
and that was all at that particular time she said.
Q. Did she say anything along that line later?
A. Yes, sir, she talked the same thing and she said, "We
don't have any furniture and don't have any home," and that
is all I can remember at tlmt particular time.
page 42 } Q. At his burial ho,v did it seem to affect her?
A. At the time he was buried-we kept him several days, because we had a brother in service in Georgia,
and couldn't get him home sooner, and by that time she was
under the care of a doctor, which she has been ever since.

The Court: It seems to me her condition and the effect it
l1ad upon her condition, mentally or physically, is proper evidence, but all the conversations that were had I don't think
-are proper.
l\fr. Sutherland: Perhaps not all, but I think her questions.
The Court: There has not been any objection as I have
heard yet to her telling what effect it had upon her physically
or mentally.
Mr. Sutherland: They objected to what she said.
The Court: It is the conversation they objected to.
Mr. Sutherland: We save the exception. I think the conversation which illustrates the effect upon her material.
The Court: She may tell how it. affected her, how she
looked, and things of that sort, but to detail the conversation
I don't think is proper.
Mr. Sutherland: We save the exception.
page 43

~

Q. Describe her mental condition from this and
her distress.
The Court: It seems to me yon can tell whether a person
is distressed and how it affects them without the conversation.
It might be hearsay or self-serving declarations.
Mr. Sutherland: I think the things said during the period
of distress is illustrating the actual effect.
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The Court: I sustain the objection to what she said, but
you may. show the effect on her, how she acted, and how she
looked, and when she goes on the stand she can tell what
effect it had on her and why.
Mr. Sutherland: vVe except to the ruling, your Honor.
Whereupon, the following proceedings were had before
the Jury:

Q. Now, Mrs. Carter, tell if you noticed anything that indicated to you her feelings in learning of this accident, I
mean your sister-in-law f
A. Naturally she was very shocked and as I said before·,
she needed the care of a doctor, which she did get, she was
very grief stricken and her first thought was she
page 44 ~ wondered what his last ,vords were.
Q. How long was it until he was buried?
A. The accident happened Tuesday and he was buried on
Friday.
Q. What was the reason for his being kept so long!
A. We had a brother in service and had to give him time to
get home for the funeral.
Q. Where was the body kept from the time he was brought
from the Funeral Home until he was buried?
A. One night at my mother's and one night at my sisterin-law 's home, and Tuesday night he was at the undertaker's.
Q. Did you notice the actions and conduct of his little girl?
A. Yes, sir, she seemed like she didn't know what it was
all about, and she said her father was sleeping.
Mr. Kiser: \Ye object to any conversation.
The Court: Sustained, just tell her actions.

Q.
A.
Q.
A.

•.

How long had your brother been driving a car f
Since he was seventeen.
v'Vha t was his age when he was killed Y
Twenty-four.
Q. How much had he driven during that time 1
A. He had driven quite a bit and had been in nearly every
state in the United States, driving an automobile,
page 45 ~ that is, and had made no less than six trips possibly to Kansas City, Missouri and back.
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MRS. MAXINE JENNINGS
the next witness, called by the Plaintiff, being :fi"rst duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr~ Sutherland:
Q. You are Mrs. Maxine Jennings?
A. Yes, sir.
Q. How old are you t
A. Thirty.
Q. "'\Vhere do you live?
A. I live at Norton now.
·Q. How long have you been living at Norton?
A. Off-hand I don't know.
Q. For a long time or just a short period?
A. Just for a short time.
Q. What relation are you to Clifford Tolbert?
A. He was my brother.
page 46 } Q. Where were you living last July a year ago Y
A. In Clintwood, Virginia.
Q. Did you see him when he came there to get employment?
A. Yes, sir, he was staying at my house.
Q. Do you know whether he had gotten any employment
there or not Y
A. Yes, sir, he had.
Q. Do you know what he was going to Grundy for?
A. He was going to Grundy to get his wife and child and
hring them over and they were going to stay with me until
they found a house.

•

.

.

•

•

•

•

•

•

page 49}

Q. Did you notice the little child how she acted around there

before her father was buried Y
A. Yes, sir, she would go to the casket and look at her daddy
and say, "that is my daddy, but it don't look like him."
}.fr. Campbell: I object to what she said.
The Court: Sustained.

•
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R. H. Wilso1i.
page 52

~

Elcie Tolbert.

R. H. WILSON
recalled, was further examined and testified as fol-

lows:
DIRECT EXAMINATION.
By Mr. Sutherland:
Q. Mr. Wilson, what is the direction from Fremont to where
this accident occurred?
A. I believe it would be north.
Q. About how far from Fremont°/
A. Four and a half to six miles, I would say.
Q. Now going to Clintwood or from Clintwood to Fremont,.
what would be the direction you would travel Y
A. About east.
·
Q. Do you know the approximate distance from Clinchco to
Rarmon, in Buchanan Countyf
A. The approximate distance I would say is between twenty-eight and thirty miles.
No cross examination.
(Witness excused.)
MRS. ELCIE TOLBERT
the plaintiff, being duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Sutherland:
Q. You are Mrs. Elcie Tolbert, the plaintiff in
this caseY
Yes, sir.
Mrs. Tolbert, is your husband living or deadY
He is dead.
Have you been appointed as his administratrix!
Yes, sir.

page 53
A.
Q.
A.
Q.

A.

~

Mr. Sutherland: I have that here if you want it.
Mr. Campbell : We didn't question that .
. Q. How long has he been dead Y

A. About fou_rteen months, a little over a year.
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Elcie Tolbert.

'Q. Do you remember when he died.?
-A.. July 3rd.
Q. July 3rd of last _year !l
A. Yes, sir.
Q. Where did you last see him alive Y
-A. On Monday before he was killed, July .2nd.
·Q. Where were you!
A. At home, at my mother's, ·at Harmon, Va.
Q. Where did you, or where did he go from there Y
A. He went to Clintwood to see about the job he was sup-posed to have gotten.
Q. What kind of work did he want?
A. Well, he wanted to get work as body and paint man if
he could in some garage.
·page 54 ~ Q. Had he had any training for that!
.
A. Yes, sir, he had won two degrees in mechanics
:and automobile wo·rk.
Q. After he got out of the army and out of school how was
·he about being willing to work Y
A. vVell, he didn't feel right sitting around not working,
most of the time he was doing something, if it w.as just little
odd jobs.
Q. What did he do with his wages?
A. He used it for our support. When we lived in the city
it took most of it to pay for stuff for us to eat.
Q. Did you travel with him much?
A. I was with him most of the time, yes, sir~
Q. How long had you been married.?
A. Five years.
Q. During that time where had you traveled with him!
A. ,ve had been to Kansas City, Missouri and went on up
fo Kansas two or three places, that is where he went to school,
he went twice and took two different courses in :automobile
mechanics.
Q. Do yon know if he got an honorable discharge from the
.armyY
A. Yes, sir, he had an honorable army discharge..
ljj,
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R.H. WILSON
recalled, further testified as fallows:
RE-DIRECT EXAMINATION.

Q. ]\fr. "'Wilson, since you were on the witness stand awhile
ago have you made a drawing which fairly reprepage 58 ~ sents the situation over there where this occurred
at the time you got there?
A. I have.
Q. I show you a paper and ask you if that is what you have
made?
A. Yes, sir.
Q. Are the things you have marked on there approximately
correct?
A. They are.
Mr. Sutherland: I want to introduce the sketch which the
witness has testified about, to be marked Wilson Exhibit No.

3.
(Thereupon, the said sketch was marked ·wnson Exhibit
No. 3 and initialed by the Court.)

\

Q. I notice an arrow here in the direction of Clinchco, what
does that represent T
A. That is toward Clinchco.
Q. On the inside of the curve I notice a square with a triangle and two arrows pointing to it. What does that represent Y
A. The skid markings left by the truck.
Q. And the other one pointing to the outside of the curve,
what is that?
page 59 ~ A. That is the vehicle the deceased was driving.
Q. State whether or not you could see the line
from the point "X '·' at the end of the two arrows around as
vou show to the truck T
·· A. Yes, sir, you could follow it to the truck.
Q. I notice you have 9'-12'S, shoulder, or what is thaU
A. A nine to twelve foot shoulder graduated, the more in
the curve the wider the shoulder got.
.
Q. I notice at the right going toward Clinchco is 3'S. What
is that?
A. Three foot shoulder.
Q. That was three feet down into the ditch Y
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R. H. Wilson .
.A. Yes, sir. (Sketch passed to the Jury.)
A Juror : Is No. 1 the car and No. 2 the truck Y
The Witness : I don't remember exactly how I marked
them, but I am pretty sure it is. The one facing the embankment is the truck.
Q. As I understand you, the one fartherest from Clinchco
is the truck!
.
A. Yes, sir.
Q. Did I understand you awhile ago to say that Mr. Gross
· told you he was driving the truckY
A. He stated he was, yes, sir.
page 60 ~ Q. Did I understand-

Mr. Campbell: We hav~'t denied that. We told you in
the pleadings he was driving the truck and the Messrs. Gillespie were partners. You alleged it and we didn't deny it
because it is a fact.
Q. Did I understand you to say he tol~ you how he drove
up there?
A. After the impact he showed me the direction the truck
went.
Q. ·where were those skid marks compared with where he
showed you?
A. About the same place he showed me.

Mr. Sutherland: Cross examine.

RE-CROSS EXAMINATION.
By Mr. Campbell:
Q. He told you the way he saw it and you saw it the same
way?
A. Yes, sir.
Q. Mr. ·wnson, the truck that David Gross was driving was
going around from Clinchco?
A. Yes, sir.
Q. And the other car was coming around the inside curve
toward Clinchco f
page 61 ~ A. Yes, sir.
Q. There were no marks on the Clinchco side of
the debris you found in the road, the glass and stuffY
A. None back beyond the impact.
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\

Q. None on the Clinchco side where the stuff was in the
road?
A. That's right.
Q. After that you did see marks in the road, you were able
to trace around down to the truck, which you show on the
yellow sheet as heading into the bank!
A. Yes, sir.
Q. That was all after the cars had hit and the debris was
there in the road Y
A. Yes, sir.
Q. No.1 is the car that was driven by Mr. Tolbert!
A. Ye$, sir.
Q. And it had turned around someway and was pointed
crossways of the road instead of straight in the road Y
A. Yes, sir, that was caused by the impact I assume.
Q. Could you·trace where it had gone back from where you
found the stuff in the road f
A. Not by any markings made by the wheels but by the
portion of the metal rubbing you could trace it.
Q. vVas part of the Tolbert car in contact with
page 62 r the highway Y
.
A. It was some underneath part.
Q. Do you know what part that was¥
A. No, sir.
Q. Some of the under carriage was down in contact with
the highway Y
A. Yes, sir.
Q. All of those marks you have shown on there were made
after the vehicles had hit each other Y
A. I have one marking that shows 27 feet tire markings
made by vehicle No. 1 driven by the deceased before the impact.
Q. That was leading up to the debris in the road?
A. To the point of impact beyond the debris.
Q. This broken line down there, what is thatY
A. That is showing as plainly as the other marking·s on this
particular map, however they weren't that plain, or very
faintly marked at the actual scene.
Q. That is the white line sometime put on there by the Highway Department but too faint to be seen unless you got down
and looked for it f
·
A. Yes, sir.
Q. You have shown that as to its actual location Y
A. Yes, sir.
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R. H. Wilson.
page 63 }

Q. But as far as the center of the road was concerned it was off-center!
A. Yes, sir.
Q. Do you know if the highway has been changed since that?
A. Yes, sir, I think it has been chang·ed since that.
Q. Been moved off the old location Y
A. Yes, sir.
Q. The glass and stuff you found in the road that was scattered all around the center of the road about that point "X",
is that right, in the road Y
A. Yes, sir, it was.
Q. Do you lmow what the weight of the Tolbert car was Y
A. No, sir, I don't. I recorded that but I don't believe I have
that ii1formation with me.
Q. It was a small car, wasn't iU
A. I don't know the weight of the Tolbert car. It isn't necessary for us to use that on our accident reports ancl I never
take it.
Q. Could you give us the approximate weight of itY
A. I would hesitate to say for I don't know.
Q. I believe you said it was a coupe Y
A. Yes, sir.
Q. Now the truck of the Coeburn Grocery Company, what
sort of truck was it?
page 64} A. It was a new two-ton truck but I don't recall
the manufacturer's name.
Q. ·what would be the comparative weights of those two vehicles?
A. Oh, the truck would be much heavier.
Q. Might that have been a three-ton truck instead of a twoton truck?
A. Possibly. I had it recorded on my report.
RE-DIRECT EXAMINATION.
By Mr. Sutherland:
Q. Do you remember whether there was a double line or
just the one white line that was used at that place Y
A. Just one white mark, a broken line.
Q. What is the width of that white line Y
A. Between two and three inches.
Q. In answer to Mr. Campbell you used an answer I hadn't
heard. You said there was a 27 feet back of the automobile
back up McClure?

~
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A. Yes, sir.
.
Q. Would you mind restating what yon said about thatf
A. It wasn't a skid mark, it was a tar mark which was very
easy to see because the tar had been drawn up to the surface.
Q. One of these marks made on a hot day on the
page 65 } surface t
A. Yes, sir.
Q. You say that commenced back 27 feet from the point of
impact?
A. Yes, sir.
Q. 'rhe way that Tolbert was goingf
A. Yes, sir.
Q. In other words it commenced back 27 feet from the
point of impact where Tolbert had traveled that far¥
A. He had. From the direction of Riverside to the point
·
of impact it was 27 feet.
Q. What part of the highway was that on with reference to
the centerY
A., That was au his side caropJete~~
RE-CROSS EXAMINATION.
By Mr. Campbell:
Q. Then be had come flush to the center of the highwav
and the farther he went the closer he got to the center of th"'e
highway?
A. From my observation, yes, sir.

Il

RE-DIRECT EXAMINATION.
Bv Mr. Sutherland: ,
··Q. Trooper ·Wilson, did the defendant, Mr. Gross, say anything to you about being released there or what he ~
page 66 ~ wanted to do, or would do, or anything like that.
A. I talked to Mr. Gross at the scene several
minutes, I guess five or ten minutes.

";;,.
'

Mr. Campbell: Your Honor, we object to that question.
,ve don't see the materiality of what this man said he could
or would do.
Mr. Sutherland: ·what he wanted to do about his truck.
Mr. Campbell: Everything was over and done with .then.
The Court: Objection sustained.
Mr. Sutherland: Exception.
(Witness excused.)
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]\fr. Sutherland: The plaintiff rests.
Thereupon, the follo,ving proceeding·s were had in Chambers:
Mr. Campbell: If your Honor please, we move to strike
the plaintiff's evidence as insufficient to sustain a verdict in
this case (1) because it has not disclosed any_ primary negligence on the part of the defendant Gross, and (2) if any primary negligence has been disclosed- the evidence that has
disclosed primary negligence has also established
page 67 } contributory negligence on the part of the de~
ceased, as shown by Trooper Wilson's testimony,
who is the only witness who has testified to anything in this
case about the accident itself, and whose testimony shows
that the mark from the Tolbert car was leading to the center
of the road and there was a mark in the center of the· road
about eight inches from the white line, which was not a discernible line to one traveling the highway, and which did not
mark the actual center line of the highway, so that the mark
that the Trooper described in the highway, as he said, was
approximately at the very center of the highway and that the
debris, all of which came from the Tolbert car, was definitely
in the center of the highway, so if they rely on physical facts
for a recovery those physical facts show the accident happened exactly in the center of the highway, and as the Tolbert car was going from its side of the road to the center of
the highway.
We, also, ~sk your Honor to strike out-;--we don't know
whether this evidence is in the record or not-any allusion
by the Trooper to any place as being the direct point of impact in the road, because I understood your Honor
page 68 } to sustain our objection to his conclusion, but permitted him to testify as to what he had found there
in the road, and if he went farther than that and gave a conclusion, we move to strike out his conclusion.
We call your Honor's attention to the fact that each party
is entitled to half of the road, and we think in this case the
white line in that road, by the plaintiff's own evidence, which
is uncontra<licted, is that it was not discernible to one traveling the road, and the Trooper bad to look for it after he
got there and got out of the car.
(The motion was argued by counsel.)
The Court : The burden of proof is on the plaintiff to prove
· his case, and the burden of proof is on the defendant to prove
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his, unless it is shown by the evidence, and I am going to
overrule your motion at this time.
.
Mr. Campbell: We except to the ruling and will stand on
our motion and will not introduce any evidence. ,ve now renew our motion, at the conclusion of all the evidence, and announce we are through.
page 69 ~ The Court: In other words, you will not put on
any evidence and will stand on the ruling of the
Courtf
Mr. Campbell: ,ve stand on our motion to strike, which is
now being submitted at the close of all the evidence, and will
not p~t on any evidence.
The Court: You are renewing your motion?
Mr. Campbell: Yes, sir.
The Court: ·we have plenty of tinte. Do you all want to
argue this.·
Mr. Campbell: We will suit the Court's convenience.
Mr. Sutherland: Let's get the jury's verq.ict and then the
Court can take it on motion to set it aside and view it just
like he would now.
·
Mr. Campbell: No, sir, we stand on our motion at the conclusion of all the evidence, to strike the evidence, and his
Honor has not passed on that, and has suggested we have oral
argument on it.
Mr. Sutherland: I said let the Jury pass on it and use
the motion to set aside their verdict, then you pass on this
again as though it was made, as you do now, and we will get
an end to the case, is what I am thinking about.
page 70 ~ Mr. Campbell: If the Court decides in our favor
·
it is the end of the case.
The Court: I think that is correct.
Mr. Sutherland: Another Court will review it and if they
say you are wrong we have to come back and go over this
again, and my way it will be final.
The Court: If I strike this before it goes to the jury,
whether at the close of the plaintiff's evidence, or all of the
evidence, I clearly instruct the jury the Court bas sustained
the motion and, the refore, their verdict would be for the defendant.
·
]\fr. Sutherland: And then if vour Honor makes a mistake
we come back and have another trial, and the way I am suggesting we will get through with it when the jury and courts
have finally passed on· it.
The Court : A Judge should not strike the evidence unless
he is convinced there is not sufficient evidence to make a case
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and if he is, then he should strike the evidence. Of course if
-· I strike the evidence and you appeal and get a new trial it
would _necessitate going through all the evidence again.
Mr. Vicars: The same will be tru~ if you don't 1J
page 71 ~ strike it and we get a new trial, the evidence would JYU [)
have to be gone over again, if we take itup and it
is reversed.
.
Mr. Sutherland: The Supreme Court would enter a verdict
for the defendant then.
The Court: The only question about it is this, if I strike
the evidence and then it goes to the Supreme Court and they
reverse me, it comes back and has to be tried again, then I
suppose it would be reopened and have to be tried over. If
the Court doesn't strike the evidence, and a verdict is rendered fixing the amount of damages in favor of the plaintiff,
and the Court sets aside the verdict and enters judgment
for the defendant, that goes to the Supreme Court and whatever they find is final, and it would not have to be tried again.
The officer did testify the driver of the truck said he didn't.
see the car.
..
Mr. Campbell:
hat e i ence is onl ao- ·11
•
a
would not apply to the illespies.
ou roved he made a
on lns own trial for manslaug.ttter and t at 1s
agains 1e 1 espies.
<
vv e want"to add, your Honor: The Court is also
page 72 ~ asked to strike the evidence of Trooper Wilson as
to statement made b David Gros
·
·
nation bcfor
1a us ice 11 1c enson County on a
manslaughter charge, insofar as it affects the defendants D.
M. and C. M. Gillespie.
The Court: ,l§._tl;ac<:~.r.e. .AAli -~Yid~Pt,~Jl~J.hJtJ,...s~~t~~~nt
~a~-rui"arlng?
- -----···--" .· ..
Mr. Sutherland: Yes, sir, Trooper ·wnson said he made
that statement at a trial. ·we didn't use the words preliminar~ hearin¥ or Trial .fostice.
,
•
t'e Cour : Wby 1xouldn't tJ,at ge ~other two? He
w-!s their agent wasn't he¥
1\tr. Campbetf: Noton his own trial.
The Court: The evidence, as I caught it, was that the
deuce, practically all of the evidence, is the evidence of
'rrooper ·wnson, and he tes. ti:fied as t. o these mark.s, where
he cars hit, and ~hat the impact W!!s.Jh.e~ghl ~u~:eer and left
front corner o
e bea"t"lfitt Int the car at the front dooi::
_Gentlemen,J.!._ ~E.k1~W£ m~, from lli§ .~ti~e.nc~ that there
m1gli't Iiave oeen negligence on the part ofthariver o±=th.e

~
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truck, since he was driving right at the center, butl
there was certainly evidence of contributory negli-1
gence on the part of the driver of the car. Gentlemen, I am going to strike the evidence.
Mr. Sutherland: Counsel for Plaintiff excepts to your
Honor's ruling.
·

page 73

~

WHEREUPON, the following proceedings were had before the Jury

*
page 75

•

~

*

•

The Court: Gentlemen of the Jury, the Court has sustained a motion made on behalf of the defendant to strike the
evidence of the plaintiff as being insufficient to permit a verdict for the plaintiff; therefore, there being no evidence before you, your verdict would .be, ''We, the Jury, find for the
defendant.'' I might add, for your information, that the
C urt has held that since those lines were not distinguishable,
e white lines, then the center of the road, of the hard surface, was the line.
A Juror: We thank you. If.Ave had to decide it we had
to decide it on that issue. ~
M'r. Campbell: It was a very intelligent question to ask.

WHEREUPON, the jury returned the following verdict:
"We, the Jury, find for the defendant."
This was all the evidence in this case.

•

•

•

•

A Copy-Teste:

H. G. TURNER, Clerk.
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