IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record ·No. 4890
VIRGJNIA: .
In the Supreme Court ·of· Appeals held at ·the Supreme
Court of Appeals Building' in the City of Richmond on
Friday the 25th day of April, 1958.
MILTON T. HICKMAN, EXECUTOR, ETC., ET AL.,
.A.ppellants,

agavnst·
ELIZABETH S. MELSON, ET AL.,·

Appellees~

From the Circuit Court of Accomack County

Upon the petition of Milton T. Hickman, Executor of the
Estate of George Hayward Carruthers, and Charles H.
Carruthers an appeal and su,persedeas is awarded them from
a decree entered by the Circuit Court of Accomack County
on the 3rd day of February, 1958, in a certain chancery cause
then therein depending wherein the said petitioners were
plaintiffs and Elizabeth S. Melson and others were defendants; upon Charles H. Carruthers, or some one for him,
entering into bond with sufficient security before the clerk
of the said Circuit Court in the penalty of one thousand
dollars, with condition as the law dir~cts; no bond being required of the Executor of the Estate of George Hayward
Carruthers.
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IN CHANCERY.
To the Honorable Jeff F. Walter, Judge of the Circuit Court
for the County of Accomack:
Your complainants, Milton T. Hickman, Executor of the
estate of George Hayward Carruthers, deceased, and Charles
H. Carruthers respectfully represent unto your Honor the
following case :
1. That on April 6, 1957, and for many years prior thereto,
George. Hayward Carruthers, now deceased, held as lessee
certain oyster planting grounds known as the Parramore
Flats, situated in Upshur's Neck, Accomack County, Virginia. Said George Hayward Carruthers had originally
leased these lands from Thorogood Melson, who is now deceased, and upon his death, had continued to hold said oyster
planting grounds as tenant of Elizabeth S. Melson, who
had and has a life estate in said oyster planting grounds.
2. That the terms of said lease provided that George
Hayward Carruthers should have exclusive control of said
oyster grounds; that he was to furnish boats and equipment,
and was to hire such labor as was necessary for the planting
of shells, to propagate oysters and to harvest oysters grown
thereupon; that he was to maintain a watch over said oyster
grounds to prevent the loss of oysters by theft; that title
to said oysters grown on said grounds was to remain in him ;
that he was to harvest and market said oysters as in his discretion seemed best, and that after deducting from the purchase price thus obtained from said oysters, the cost of labor
hired, 'he was to pay unto the said Elizabeth S. Melson onehalf of the net profit as rent.
3. That the said George Hayward Carruthers divided the
remaining one-half of the net profit derived from said
oysters, between himself and your complainant, Charles H.
Carruthers.
page 2 ~ 4. That the said George Hayward Carruthers and
Charles H. Carruthers, your complainant, truly and
faithfully performed all of their duties and obligations under
the terms of said lease, up to and including the date of
the death of the said George Hayward -Carruthers, and following the death of the said George Hayward Carruthers,
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your complainant, Charles H. Carruthers, truthfully and
diligently performed all of the duties under said contract,
as will be hereinafter set forth in detail.
5. That at the time the said George Hayward Carruthers
obtained possession of the said Parramore Flats, which was
approximately fifteen years ago, the said Parramore Flats
were not capable of producing oysters of any appreciable
amount. Since that time, and as a direct and proximate result of the work, perseverance and diligence of the said
George Hayward Carruthers and Charles H. Carruthers,
your complainant, these said oyster grounds have been developed to a point where they are most productive of marketable oysters. From time to time shells have been planted
upon said grounds in order that seed oysters might catch
thereupon. Oysters taken from the grounds were culled on
the grounds, whic'h resulted in shells and other segments left
thereupon, in order that seed oysters might catch, and all
of the oysters were not removed at any one time, which permitted their continued growth, and made it possible for additional ovsters to catch.
In addition thereto, by an agreement dated June 11, 1954,
. the said Elizabeth S. Melson and Hayward Carruthers, who
is the same person as George Hayward Carruthers, entered
into an agreement with Henry M. Terry, which provided
that the said Henry M. Terry was to plant shells for the
privilege of using and occupying certain rocks embraced
in Parramore Flats. Again, on June 8, 1956. Elizabeth S.
Melson and Hayward Carruthers entered into a similar agreement with Nat W. Terry and Henry l\L Terry, Jr., partners
trading as Henry M. Terry Company. Said agreement provided, among other things, that the Henry M. Terry Company
was to plant oyster shells on said designated rocks '' • • • or
other rocln; desfo·natecl by Havwm·d Carruthers.''
6. That no notice was· served u-pon George Hayward
Carruthers during his lifetime, terminating the tenancy, norhas any notice been served upon Charles H. Carruthers, your
complainant, terminating the tenancy.
page 3 ~ 7. That on April 6, 1957, Geore;e Hayward Carruthers died testate, and in his will dated September
14, 1956. which was probated in the Clerk's Office of the
Circuit Court for the County of Accomack on April 19, 1957,
appointed Milton T. Hickman Executor of his estate. The
said Milton T. Hickman has duly qualified as said Executor, and as such is ·one of your Honor's complainants.
8. That the will of the said George Hayward Carruthers,
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deceased, after . making provisions not here involved, pro.vided as follows :
''Third. I leave, bequeath and devise the balance of my
estate; both real and personal, tangible and intangible, ·m
eluding all oysters· and clams, all oyster and clam ground,
either owned or rented by me, to my brother, Charles H.
Carruthers, in fee simple.''
9. That there are now situated on said oyster grounds
valuable oysters grown by, cultivated, supervised and owned
by your complainant, Charles H. Carruthers, in his own
right, and as devisee and legatee of the said George Hayward
Carruthers.
10. That following the death of the said George Hayward
Carruthers, as aforesaid, your complaint, Charles H.
Carruthers continued to supervise, work and harvest oysters
from said grounds, and under the terms of the lease, on
April 8, 1957, paid unto the respondent, Elizabeth S-. Melson
the sum of Eleven Hundred Sixty-four & 77 /100 Dollars
($1,164.77); and on April 16, 1957, paid unto the said Elizabeth S. Melson the sum of Eleven Hundred Fifty-three
& 97/100 Dollars ($1,153.97), and again at a later date paid
unto the said Elizabeth S. Melson Six Hundred Ninety-six
& 37/100 Dollars ($696.37), all of said payments representing
the rent due the said Elizabeth S. Melson from oysters that
had been harvested from said oyster planting grounds. At
the time of said payments, the said Elizabeth S. Melson,
by implication at least, admitted and acknowledged the
existence of the tenancy, and made no statement indicating
her desire or intention to terminate same. The said Elizabeth
S. Melson gave receipts for the first two above referred to
payments but refused to give a receipt for the remaining
payment.
·
11. That sometime thereafter, your complainants were
advised by the said Elizabeth S. Melson and her Counsel
that she was going to take possession of the said Parramore
Flats and the valuable oysters thereupon for her
page 4 ~ own exlusive use, and that the respondent, Claude
Mears, was going to take charge of said oyster
flats in her behalf.
12. That your complainants have been reliably informed,
and here allege that the said Claude Mears has visited said
flats and has trespassed upon said flats, and is preparing
to take exclusive possession of said oyster planting grounds
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unless restrained by this Honorable Court, after being directed not to do so by your complainant, Charles H.
·.
Carruthers. .
·
13. ··That your complainant, Charles H. Carruthers is ready,
willing and able to perform all of the duties and obligations
imposed upon him by said lease.
·
14. That the valuable oysters now situated on the said
. Parramore Flats should be adequately safeguarded against
trespassers, and should be harvested and marketed at various
and sundry times and intervals, depending upon the growth
of the oysters, market and weather conditions.
15. That your complainants, Milton T. Hickman, Executor of the estate of George Hayward Carruthers, and
Charles H. Carruthers have no adequate remedy at law;
that the relief hereinafter prayed for is necessary to avoid
a multiplicity of suits and to prevent irreparable injury
and damage.
·
WHEREFORE, your complainants pray that an injunction
may issue, inhibiting and restraining the said Elizabeth S.
Melson, her agents, servants and employees, and the said
Claude . Mears from trespassing upon the said Parramore
Flats, from interfering with their tenancy, and from harvesting and marketing any and all of the oysters now on the
said Parramore Flats until the further order of this Court.
And your complainants will ever pray, etc.
MILTON T. HICKMAN, EXECUTOR
OF THE ESTATE OF GEORGE
HAYWARD CARRUTHERS, DECEASED, AND CHARLES H.
CARRUTHERS
By MAPP & MAPP
Their Counsel.
MAPP & MAPP p. q.
Keller, Virginia.
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Filed in the Clerk's Office the 6th day of September 1957.
ROBT. M. OLDHAM, Clerk
By BEULAH LOWE MASON, D. C.
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Returns shall be made hereon, showing service of Subpoena in Chancery issued September 6, 1957, with copy of
Bill of Complaint for Elizabeth S. Melson filed September
6, 1957, attached:
Executed on the 7th day of Sept., 1957, in the County of
Accomack, Virginia, by delivering a true copy of the above
mentioned papers attached to each other, to Elizabeth S.
Melson in person.
GEORGE C. HOPE
Sheriff, County of Accomack, Va.
By W. L. . ....... , Deputy Sheriff.
Return·ed and filed the 10th day of September, 1957.
ROBT. M. OLDHAM, Clerk
By ........ G. MELSON, Deputy Clerk.
page 7}

•

•

•

•

•

Returns shall be made hereon, showing service of Subpoena
in Chancery issued September 6, 1957, with copy of Bill
of Complaint for Claude Mears filed September 6, 1957,
attached:
Executed on the 6 day of Sept. 1957, in the County of Accomack, Virginia, by delivering a true copy of the above
mentioned papers attached to each other, to Claude Mears
in person.
GEO.C.HOPE
Sheriff, County of Accomack, Va.
By JAMES R. DRUMMOND, Deputy
Sheriff.
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Returned and filed the 10th day of September, 1957.
ROBT. M. OLDHAM, Clerk
By ........ G. MELSON, Deputy Clerk.
page 8 ~
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ANSWER OF RESPONDENTS IN NATURE OF A
CROSS-BILL.

The answer of Elizabeth S. Melson and Claude Mears to a
Bill of Complaint filed against them in the Circuit Court
for the County of Accomack by Milton T. Hickman, Executor of the Estate of George Hayward Carruthers, deceased, and Charles H. Carruthers.
(1) That they deny the allegations contaiued in paragraph
numbered 1 in said Bi11 of Complaint.
(2) That they deny the a1legations contained in paragraph
numbered 2 in said Bill of Complaint.
(3) That they do not know whether the allegations contained in paragraph numbered 3 are true and call for
strict proof of same.
(4) That they deny that the said George Hayward
Carruthers and Charles H. Carruthers or eit'her of them
perform~d any services for the respondent, Elizabeth S.
Melson, as lessee.
(5) That they deny the allegations contained in paragraph numbered 5 in said Bill of Complaint with the exception of the alle~ation that under date of June 11, 1954,
the said Elizabeth S. Melson and Hayward Carruthers
entered into an agreement with a certain Henry M. Terry
providing for the planting of shells on certain rocks in
Parramore Fla ts, in exchange for which the said Henry M.
Terry was to have the exclusive privilege of working certain
rocks designated in said lease, and they admit that said
agreement was renewed by the said Elizabeth S. Melson and
Hayward Carruthers, as alleged in said paragraph
page 9 ~ numbered 5, and your respondents further allege
that the aforesaid agreements expressly show that
no lease existed between the said Elizabeth S. Melson and
the said Hayward Carruthers inasmuch as both of said
agreements contained the following recital :
"WHEREAS, Elizabeth S. Melson has an agreement with

.g
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Heyward CE.truthers ·whereby they . share in the. proceeds
from the oysters taken from these flats;" • • •
.A cQpy ~r' bQth of said agreements is herewith filed, marked
Exhibits "A" and ''B, '' respectively, and asked to be taken
and read as a part l1ereof.
(6) These respondents admit that no notice was served
upon the said George Hayward Carruthers during his lifetime terminating said tenancy and allege that no such notice
was necessary as\ there was no tenancy in existence between
the parties. These respondents further admit that no notice
was served upon the said Charles H. Carruthers and state
that no such notice was necessary as the said Charles H.
Carruthers was in no wise interested in the transaction,
but they further allege that the said Charles H. Carruthers
was informed in the month of May, 1957, in reply to his
inquiry as to whether or not he could continue to work the
oyster ground that he could not.
(7) That so far as your respondents know and. believe
the allegations contained in paragraph numbered 7 in· ·said
Bill of Complaint are true.
(8) That so far as your respondents know and believe
the allegations contained in paragraph numbered 8 · in said
Bill of Complaint are trne.
(9) That your respondents deny the allegations contained
in parav.raph numbered 9 in said Bill of Complaint.
(10) That your respondents admit that there was paid to
Elizabeth S. Melson the sums alleged in paragraph numbered
10 in said Bill of Complaint but state that only the third
payment was delivered by the said Charles H. Carruthers,
and that she refused to sign a paper, which was later pre: sented to her in connection with said third paypage 10 ~ mcnt and not at tl1e time said payment was made,
for the reason that the said Charles H. Carruthers
had been informed that the said Claude Mears was attending
to the oyster ground for her. Your respondents deny that
by inferen(lp 01· otherwise there was any admission of the
e'.'+~tenre of anv tenancy, and they deny all of the other
alJef!;:itions contained in said paragraph numbered 10 in
said Bill of Complaint.
·
(11) That your respondents admit the alle!!'ations (lOntainecl in para()'raph numbered 11 in said Bill of Complaint
and further alle~e that the said Charles H. Canuther~
had previously been advised that ·he could not continue to
work the oyster flats.
(12) That your respondents admit that the said Claude
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Mears has visited said flats but deny ·that he has trespassed
upon the same, and to the contrary allege that he visited
said flats at the instance of and under the authority of the
respondent, Elizabeth S. Melson, and that the said Elizabeth S. Melson is the party now entitled to possession of the
same.
(13) That your respondents deny that Charles H. Carruthers has any duties or obligations under any lease inasmuch as they deny the existence of any lease.
.
(14) That your respondents deny that the complainants
have any interest in the oysters on Parramore Flats and
the refore allege that the complainants are not interested in
whether any oysters that might be ·on said Flats should be
marketed or not.
(15) For answer to paragraph numbered 15 in said Bill
of Complaint your respondents again deny that the complainants have any interest in said Parramore Flats or the
oysters growing thereon, and deny that they are entitled
to any remedy, either in equity or in law.
And for further answer to said Bill of Complaint these
respondents state and allege that L. Thorogood Melson,
husband of the respondent, Elizabeth S. l\f.elson, several
years prior to his death entered into a agreement with the
said George Hayward Carruthers, under which the said
George Hayward Carruthers was to look after
page 11 ~ the oyster ground for her said husband and
herself and was to receive 50% of the net proceeds from the oysters marketed for his services; that following· fhe death of her husband, which occurred on the
15th day of February, 1954, the said George Hayward
Carruthers came to see your respondent, the said Elizabeth
S. Melson, and she told him to contue to work the oyster
flats fqr her under the same arrangement that he had had
with her husband; that this arrangement continued until the
death of the said George Hayward Carruthers.
Your respondent, Elizabeth S. Melson, emphatically denies
tllat there was ever any lease agreement or that the said
George Hayward Carruthers ever had title in any way or
respect to any oysters growing upon said rocks, and that the
agreement with him was purely an agreement for services,
and terminated upon his death.
Your respondent further alleges that following the death
of George Hayward Carruthers she, the said Elizabeth S.
Melson, and her brother, the said Claude Mears, went to see
the said Charles H. Carruthers at his home in the month
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of May, 1957, and informed him at that time that the said
Claude Mears was going to take over and look after the
oyste1· rocks for your respondent, Elizabeth S. Melson, at
which time the said Charles H. Carruthers advised your
respondents that he did not want the oyster ground; that
he was too old to attend to the same; that he could not drive
an automobile and therefore would only be able to look
after it at night by going down to the ground in a boat,
which he was unable to do; that on the following Monday
the said Charles H. Carruthers came to see your respondent,
Elizabeth S. Melson, in the home of the said Claude Mears,
and stated in effect that he had reconsidered and wanted the
oyster ground, at which time he was advised by your respondent, Elizabeth S. Melson, that he could not
page 12 ~ have it.
Your respondent, Elizabeth S. Melson, further
alleges that she instructed her brother, Claude Mears, to
take charge of said ground and look after her interest in
the same.
Your respondent, Elizabeth S. Melson, alleges further that
even if it be conceded that there was a lease agreement, as
alleged upon in the complainants' Bill, the same is void for
uncertainty and indefiniteness, and further alleges that inasmuch as same provided for no period of termination, it
was terminable at the will of either of the parties, and that
the same has been terminated by the said Elizabeth S. Melson,
as hereinabove alleged.
Your respondent, Elizabeth S. Melson, therefore alleges
that she is advised and believes that the said Charles H.
Carruthers has no interest in, nor the estate of the said
George Hayward Carruthers has any interest in said oyster
ground.
She therefore prays that her answer may be taken in the
nature of a Cross-Bill and that the said Charles H. Carruthers, his agents, servants and employees, be enjoined
from interfering with or· trespassing upon the same.
·ELIZABETH S. MELSON AND
CLAUDE MEARS
By B. DRUMMOND AYRES
Counsel.

•

•

•

•

•

EXHIBIT ''A.''
page 13 ~
Copy
THIS .AGREEMENT, made this the 11th day of June,
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1954, between Elizabeth S. Melson and Heyward Carruthers,

parties of the first part, and Henry M. Terry, party of the
second part,
WHEREAS, Elizabeth S. Melson owns a life estate in
certain flats, situate in Quinby Bay, on the East side of
Upshur's Neck, Accomack County, Virginia, known as the
"Sally Palmer" flats; and,
WHEREAS, Elizabeth S. Melson has an agreement with
Heyward Carruthers whereby they share in the proceeds
from the oysters taken from these flats; and,
WHEREAS, Elizabeth S. Melson and Heyward Carruthers
desire that oyster shells be placed on the rocks in the said
flats; and,
WHEREAS, Henry l\L Terry is willing to plant oysters
on certain rocks in the said flats for the privilege of using
and occupying certain other rocks in these flats for the
period of two (2) years from the date of this instrument.
NOW, THEREFORE, THIS AGREEMENT WITNESSETH:
(1) The said Henry M. Terry agrees with the parties of
the first part that 'he will plant oyster shells on the rocks in
the said flats, numbered 1, 4, 5 and 6, on a diagram of the
said flats, which diagram is attached to and made a part of
this Agreement.
(2) The said Elizabeth S. Melson and Heyward Carruthers
agree that Henry M. Terry shall have the right to use and
occupy rocks, number 2, 3 and 7, as shown on said diagram
for a period of two (2) years from the date of this instrument, together with the right of ingress and egress over the
lands of the "Norrie Farm'' to the said flats.
This Agreement is made in duplicate with the parties of
the first part holding one copy thereof, and the party of the
second part holding the other copy.

WITNESS the following signatures and seals on the day
and year first above written.

page 14

~

ELIZABETH S. MELSON
HAYWOOD CARRUTHERS
HENRY M. TERRY

(Seal)
(Seal)
(Seal)
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State of Virginia,
County of Accomack, to-wit:
I, T. B. Burton, a Notary Public of and for the County and
State aforesaid, do hereby certify that Elizabeth S. Melson
and Heyward Carruthers, whose names are signed to the
foregoing writing, bearing date on the 11th day of June, 1954,
have this day acknowledged the same before me in my County
and State afore said.
My Commission expires on the 10th day of September,
1955.
Given under my hand this the 12th day of June, 1954.
T.B.BURTON
Notary Public.
State of Virginia,
County of Northampton, to-wit:
I, C. A. Nottingham, a Notary Public of and for the County
and State aforesaid, do hereby certify that Henry M. Terry,
whose name is signed to ·the foregoing writing, bea_ring
date on the 11th day of June, 1954, has this day acknowledged
the same before me in my County and State afore said.
My commission expires on the 1st day of February, 1955.
Given under my hand this the 11th day of June, 1954.

(Seal)

C. A. NOTTINGHAM
Notary Public.

Filed October Term 1957 (Oct. 15).
Teste:
ROBT. M. OLDHAM, C. C.
By BEULAH LOWE MASON, ·Dy.
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EXHIBIT '' B.''

Copy
THIS AGREEMENT, made this the 8th day of June, 1956,
between Elizabeth S. Melson and Heyward Carruthers,
parties of the first part, and Nat W. Terry and Henry M.
Terry, Jr., partners trading as Henry M. Terry Company,
parties of the second part.
·
WHEREAS, Elizabeth S. Melson bas an agreement with
Heyward Carruthers whereby they share in the proceeds from
the oysters taken from these flats ; and,
WHEREAS, Elizabeth S. Melson and Heyward Carruthers
desire that oyster shells be placed on the rocks in the said
flats; and,
WHEREAS, the parties of the second part are willing to
plant oyster shells on certain rocks in the said flats for the
privilege of using and occupying certain other rocks in these
flats for the period of two (2) years from the date of this
instrument.
NOW, THEREFORE, THIS AGREEMENT WITNESSETH:
(1) The said parties of the second part agree with the
parties of the first part that they will plant oyster shells
on the rocks in the said flats, numbered 1, 4, 5 and 6, on a
diagram of the said flats, which diagram is attached to and
made a part of this Agreement, or other rocks designated
by H ewyard Carruthers.
(2) The said Elizabeth S. Melson and Heyward Carruthers ag!ee that the said parties of the second part shall
have the right to use and occupy rocks, number 2, 3 and 7,
as shown on said diagram for a period of two (2) )T.ear.s
from the date of this instrument, tgoether with a right of
ingress and egress over the lands of the ''Norrie Farm''
to the said flats.
This Agreement is made in duplicate, with the parties of
of the first part holding one copy thereof, and the party
of the second part holding the other copy.
WITNESS the following signatures and seals on the day
and year first abov-e written.
ELIZABETH S. MELSON
(Seal)
HAYWOOD CARRUTHERS
(Seal)
(Seal)
NAT W. TERRY
HENRY M. TERRY, JR.
(Seal)
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page 17 } State of Virginia,
County of Accomack, to-wit:
I,
, a Notary Public of and for the county
and state afore said, do hereby certify that Elizabeth S. Melson and Heyward Carruthers, whose names are signed to
the foregoing writing, bearing date on the 8th ay of June,
1956, have this day acknowledged the same before me in my
county and state aforesaid.
My commission expires on the 12 day of Sept., 1959.
Given under my hand this the 16 day of June, 1956.
T. B. BURTON
Notary Public.
State of Virginia,
County of Northampton, to-wit:
I, L. M. Bayly, Jr., a Notary Public of and for the county
and state aforesaid, do hereby certify that Nat W. Terry
and Henry M. Terry, Jr., whose names are signed to the
foregoing writing, bearing date on the 8th day of June, 1956,
have this day acknowledged the same before me in my county
and state aforesaid.
My commission expires on the 8 day of June, 1958.
Given under my hand this the 9 day of June, 1956.
L. M. BAYLY, JR.
Notary Public

(Seal)

Filed October Term 1957 ( Oct. 15).
Teste:
ROBT. M. OLDHAM, C. C.
By BEULAH LOWE MASON, Dy.

•
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page 18 } The Commonwealth of Virginia,
To the Sheriff of Northampton County, Greeting:
We Command You To Summon Henry M. Terry, Jr., Willis
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Wharf, Va. to appear before our CIRCUIT COURT for
ACCOMACK COUNTY, at the Court House of said county,
on the 14th day of November, 1957, at 10 o'clock A. M. to
testify and the truth say on behalf of George Hayward
Carruthers' Exor. et al. in a certain matter of controversy,
in our said Court depending and u1Ulertermi11-ed between
Milton T. Hickman, Exor. of Carruthers v. Elizabeth S.
Melson et al. And this he shall in no wise omit under the
penalty of $100. And have then and there this writ.
Witness: Robt. M. Oldham, Clerk of our said Circuit
Court, at the Court House, the 2nd day of November, Anno
Domini, 1957, and in the 182nd year of the Commonwealth.
ROBT. M. OLDHAM, C. C.
By PEAL D. LITTLETON, Dy.
(on back)
SUBPOENA.
Executed Nov. 4th, 1957, by delivering a copy of the
within writ to Henry M. Terry Jr., the within named def,endant, within my bailiwick.
F. M. SMITH, Sheriff.

page 19
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This cause, which bas been regularly matured, set for
hearing and docketed, came on to be heard at the October
term of this Court upon the Bill of Complaint, the Joint
and Separate Answer of the respondents in the nature of a
cross-bill and Exhibits '' A" and "B'' :filed therewith, the
evidence heard ore tenus by agreement of counsel for all
parties of Robert M. Oldham, Milton T. Hickman, Elizabeth
S. Melson, Charles H. Carruthers, Henry M. Terry, Jr.,
Hurley Corliss Roberts, Jr., Louise Powers, Maggie Wallace, Rooker Powers and
alter Boole, taken on behalf
of the complainants, and of Elizabeth S. Melson and Claude
Mears, taken on behalf of the respondents, and was argued
by counsel, and taken under advisement by the court.

,v
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On consideration whereof, the court. is ·of the opinion . and
doth find that the complainants have ·not sustained the ·burden of establishing the tenancy contract alleged upon in
their Bill of Complaint, and likewise have failed to establish
that George Hayward Carruthers held or was entitled to
hold the tracts or parcels of oyster ground known as \Parramore's Flats, situate in Upsbur's Neck, Accomack County,
Virginia, as tenant or otherwise of either Elizabeth S. Melson
or her deceased husband, Thorogood Melson, and doth further
find that the complainants have no rights in or to said oyster
grounds other than those derived under the Will of the said
George Hayward Carruthers. ·
The Court doth accordingly adjudge, order and decree that
the said George Hayward Carruthers held no lease for said
oyster grounds known as Parramore's Flats and that no
state of tenancy existed between him and the said Elizabeth
S. Melson or her late husband, Thorogood Melson, and that
neither the said George Hayward Carruthers, deceased, nor
those claiming under him, have any rights, title, or interest
in and to said oyster grounds or the oysters
pag·e 20 ~ growing thereon, and doth further find and fl ccordingly adjudge, order and decree that the
said Elizabeth S. Melson is entitled to the possession of snid
oyster grounds and the oysters g·rowing thereon, and that
the said Elizabeth S. Melson and the said Claude Mears
have been guilty of no trespass against said oyster grounds.
The complainants' prayer for injunctive relief is the refore
denied.
And proceeding further the court having determined the
merits of this case in favor of the respondents, it is accordingly adjudged, ordered and decreed that the said Charles
H. Carruthers, his servants, agents and ,employees be and
they hereby are perpetually enjoined and restrained from
interfering with and trespassing upon said ovster grounds.
It is further ordered that the complainants' Bill of Complaint be dismissed at their cost, and that the respondents
recover from the complainants the costs in their behalf expended,-to all of which the complainants by counsel excepted.
Complainants and respondents by Counsel having heretofore moved that the evidence in this cause be taken and
heard orally before the Court, which motion was granted,
now upon motion of the complainants by Counsel the Court
doth adjudge, order and decree that all of the evidence
taken in this case be transcribed by the Court Stenographer,
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:filed herewith, and preserved as a part of the Record in this
case.
Enter this order.
J. F. W., Judge.
Date: 2/3/58.
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To B. Drummond Ayres, Accomac, Virginia, Counsel for the
respondent, Elizabeth S. Melson and Claude Mears:
You are hereby notified that the complainants will move
the Honorable C. Vernon Spratley, a Mr. Justice of the
Supreme Court of Appeals of Virginia, at his offices in the
Citizens National Bank Building, Hampton, Virginia, between 9 :30 A. M. and 12 :00 o'clock noon on February 25,
1958, to grant an injunction restraining the respondents,
Elizabeth S. Melson and Claude Mears, from trespassing
upon the Parramore flats, situated in Accomack County,
Virginia; from interfering with the tenancy existing between
the said Elizabeth S. Melson and Charles H. Carruthers as
legatee and devisee of G. Hayward Carruthers, deceased,
and in his own right; and from interfering with the harvesting and marketing of any and all of the oysters now on
the said Parramore flats.
The grounds upon which said injunction will be asked to
be awarded are as follows:
1. The respondents, Elizabeth S. Melson and Claude Mears,
have interfered, are now interfering, and threaten to continue
to interfere with a certain lease of what is known as the
Parramore flats, situated in Upshur's Neck, Accomack
County, Virginia, in which the said Elizabeth S. Melson is
landlord, and the complainants, Milton T. Hickman as Executor of the estate of George Hayward Carruthers, deceased,
and Charles H. Carruthers, as legatee and devisee of George
Hayward Carruthers, deceased, and in his own right, are
tenants.
2. The complainants own the valuable oysters situated on
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the Parramore flats, and the respondents are interfering with
the harvesting and marketing of said oysters, and have prohibited the complainants from harvesting and
page 22 ~ marketing said oysters.
3. Upon grounds assigned in complainants' application and petition for injunctive relief addressed to the
Honorable C. Vernon Spratley, a :Mr. Justice of the Supreme
Court of Appeals of Virginia, copy of which was mailed to
B. Drummond Ayres, Esq., Counsel for the respondents on
the 6th day of February, 1958.
Dated this the 19th day of February, 1958.
l\tIILTON T. HICKMAN, EXECUTOR
OF THE ESTATE OF GEORGE
HAYWARD CARRUTHERS, DECEASED, AND CHARLES H.
CARRUTHERS
Bv "WILLIAM KING MAPP
..
Of Counsel.
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ORDER DE:NYING INJUNCTION.
This cause came on this day to be heard upon the application of Complainants for injunctive relief against the Defendants, and came also the parties, by counsel, and oral
argument of Complainants and Defendants was fully heard.
UPON CONSIDERATION WHEREOF, it appearing
from a copy of the proceedings in court and a final decree
therein in favor of the Defendants, on the merits of the
cause, that the Complainants are not entitled to the relief
prayed for, it is hereby ORDERED that their prayer for an
injunction be denied.
February 25, 1958.
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To Robert M. Oldham, Clerk Circuit Court of Accomack
County Enter the above order.
C. VERNON SPRATLEY
Justice.
Supreme Court of Appeals of Virginia
1958, February 27,-Received and Entered.
T·este:
ROBT. M. OLDHAM, Clerk
By BEULAH LOWE MASON, Dy.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Robert M. Oldham, Clerk of the Circuit Court for the
County of Accomack~ Virginia:
Counsel for Milton T. · Hickman, Executor of the estate
of George Hayward Carruthers, deceased, and Charles H.
Carruthers, complainants in the above styled case in the
Circuit Court for the County of Accomack, Virginia, hereby
give notice of an appeal from the orders entered herein on
the 3rd dav of February, 1958, said order having been entered by the Circuit Court for the County of Accomack,
Virg:inia, and an order entered herein on February 25, 1958,
said order havin~ been entered by a Mr. Justice of the Supreme Court of Appeals of Virginia. .
Milton T. Hickman, Executor of the estate of George Hayward Carrutlrnrs, deceased, and Charles H. Carruthers, complainants in the abov·e styled suit, will apply to the Supreme
Court of Appeals of Virginia for a writ of error and S1Vpersedeas to said orders, and herewith set forth their assignments of error as follows:
1. The Circuit Court of the County of Accomack erred in
finding that the complainants had not sustained the burden
of establishing the tenancy contract alleged in the bill of
complaint.
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. 2. The Circuit Court for the County of Accomack erred
in finding that the complainants had failed to establish that
George Hayward Carruthers held or was entitled to hold the
tracts or parcels of oyster ground known as Parramore
flats, situated in Accomack County, Virginia, as tenant or
otherwise of either Elizabeth S. Melson or her deceased
husband, Thorogood Melson.
3. The Circuit Court for the County ofi Accomack erred in
finding that the complainants have no rights in or
page 36 ~ to the oyster grounds known as Parramore flats
other than those derived under the will of the said
George Hayward Carruthers.
4. The Circuit Court for the County of Accomack erred
in adjudging, ordering and decreeing that the said George
Hayward Carruthers, deceased, held no lease for said oyster
grounds known as Parramore flats, and that no state of
tenancy existed between him and the said Elizabeth S. Melson
or her late husband, Thorogood Melson.
5. The Circuit Court for the County of Accomack erred in
adjudging, ordering and decreeing that neither the said
George Hayward Carruthers, deceased, nor those claiming
under him have any right, title or interest in and to said
oyster grounds or the oysters growing thereon.
6. The Circuit Court for the County of Accomack erred in
adjudging, ordering and decreeing that the said Elizabeth
S. Melson is entitled to the possession of said oyster grounds
and the oysters growing thereon, and that the said Elizabeth
S. Melson and the said Claude Mears have been guilty of no
trespassing against said oyster grounds.
7. The Circuit Court for the County of Accomack erred in
determining the merits of the case in favor of the respondents, Elizabeth S. Melson and Claude Mears, and in adjudging, ordering and decreeing that the said Charles H.
Carruthers, his servants, agents and ,employees, be perpetually enjoined and restrained from interfering with and
trespassing upon said oyster grounds.
8. The Circuit Court for the County of Accomack erred in
dismissing complainants' bill of complaint at their cost.
9. The Circuit Court for the County of Accomack erred in
entering the decree of February 3, 1958, here complained
of.
10. A Mr. Justice of the Supreme Court of Appeals of
Virginia erred in finding that since a final decree was entered
herein in favor of the respondents, on the merits of the cause,
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Robert M. Oldham.

the prayer of the complainants for an injunction should be
denied.
MILTON T. HICKMAN, EXECUTOR OF
THE ESTATE OF GEORGE HAYWARD
CARRUTHERS, DECEASED, AND
CHARLES H. CARRUTHERS
By WILLIAM KING MAPP
Of Counsel.
MAPP & MAPP p. q.
Keller, Virginia.
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VIRGINIA:
In the Circuit Court for the County of Accomack (in vacation).
GEORGE HAYWARD CARRUTHERS
EXECUTOR, ET ALS.,

Plaintiff,

v.
ELIZABETH S. MELSON, ET ALS,

Defendant.

Testimony and other incidents in the trial of the· abovestyled cause, heard before the Honorable Jeff F. Walter, presiding over the 31st Judicial Circuit, at Accomac, Virginia,
on November 14th, 1957.
Present: Mapp & Mapp, by William King Mapp, Esquire,
for the Plaintiff; and B. Drummond Ayres, Esquire, for the
Defendant.
Mr. Ayres : If your Honor please, I would like to make a
motion to segregate the witnesses.
The Court: The witnesses will absent themselves from the
Court Room during the hearing.
~

ROBERT M. OLDHAM,
a witness called in behalf of the Plaintiff, being
first duly sworn, testified as follows :page 2
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Milton T. Hickman.
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. -Oldham, will you please state your name and your
occupation T
A. Robert M. Oldham. Clerk of the Circuit Court for Accomack County.
Q. As such, you have custody of the records in the Clerk's
office, for the County of Accomack, do you not 1
A. Yes, sir.
Q. Mr. Oldham, has the will of George Hayward Carruthers been probated in your Clerk's Office?
A. Yes, sir, it has.
Q. Do you have that will?
A. I have.
Mr. Mapp: If your Honor please, we would like to offer the
will in evidence, with the right to file a copy.
The Court: Do you have any objection, Mr. Ayres 7
Mr. Ayres: No, sir.
The Court: Admitted.
Mr. Mapp:
.
Q. When was that will probated Y
page 3 ~ A. April 19th, 1957.
Mr. Ayres: You don't have your records here with you Y
A. Right here.

Mr. Ayres: Does that show the date of Mr. Carruther 's
death!

A. No, this doesn't.
Mr. Mapp:
Q. Will you read that will to his Honor, please?
Note:

The will was read by Mr. Oldham.

Mr. Mapp: That's all, thank you.
MILTON T. HICKMAN.
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows :
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Milton T. Hickman.
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Hickman, will you state your name, and place of
residence, please, sir Y
A. Milton T. Hickman. Painter, Virginia.
Q. Mr. Hickman, were yon the Mr. Hickman that was nominated as executor in the Will of George H. Carruthers, that
was just read by the Clerk 1
A. Yes, sir.
Q. Did yon qualify as executor Y
A. Yes, sir.
page 4 ~ Q. And are you now performing the duties of an
executor of that estate?
A. Yes, sir.
Q. Mr. Hickman, you are an attorney at law, are you not?
A. Yes, sir.
Q. Did you have occasion to represent Mr. George Hayward Carruthers and Mr. Charles H. Carruthers t
A. Yes, sir.
Q. You represented them for a great many years, did you
not?
A. Yes, sir.
Q. Do you know what was the general arrangement between Mr. Geo1·ge Hayward Carruthers, and Mr. Charlie H.
Carruthers, as to the property they owned, individually or
collectively Y
Mr. Ayres: I object to that. I would think it has to refer
to this specific property.
The Court: What would be the purpose of that?
Mr. M~pp: If your Honor please, I wanted to show what
one owned, and what the other owned. They owned almost
everything more or less in partnership.
The Court: I think it would be pertinent if he can answer
that all they owned, personal and real, was owned
page 5 ~ in partnership or together.
Mr. Mapp: That is what I wanted to ask.
The Court: I overrule the objection.
Mr. Ayres: I note an exception.
The Court: If he does know how they owned all their
property, including any interest they may have in this leased
land.
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Milton T. Hickman.
A. I will say this. From a personal property standpoint, I
think, roughly speaking, what one owned, the other owned.
They owned no real estate, other than a small ·home, and I
think that ·was· in Hayward's name, but it was a rather unusual arrangemnt, because both of them were bachellorsthey lived along, and they worked together. Their boats, and
their financing and money-in other words, Charles did cer·ta.in things, and Hayward certain things, and their living accommodations, and their living, generally speaking, was one
and the same.
Q. They were very close, were they not?
A. Definitely.
The Court: You see, that doesn't go to the point that was
raised by the objection, in the face of the Court's ruling. That
is, if he knew, and could say, that Mr. George Hayward Carruthers and Mr. Charlie Carruthers owned their
page 6 ~ property together, including this piece of leased
land, or any interest they had in this land.
A. I might say this. In fheir minds, they worked that property together, and, when the money was divided, it was half
and half.
· The Court: That wasn't the question. I think we went into
a lot that wasn't pertinent, but I let it in the recordMr. Mapp:
Q. Did they own their personal property together?
A. Yes, sir, I considered it so.
Mr. Mapp:

That's all.
CROSS EXAMINATION.

By Mr. Ayres:
Q. Did they ever disruss these flats with you prior to Mr.
Havward Carruthers' death?
A. No, sir.
Q. And all the information yon have relative to these oyster flats came from Mr. Charles Carruthers after Mr. Ravward Carruthers' death?
·
~
A. Yes. But previously I ""as speaking of fheir
page 7 ~ life in general, since I have known them.
Q. You mean to testify that they were very close,

/

I
j

I
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Milton T. Hickman.

and bachellors living together, and sharing what they had .
with each other?
The Court: They were not living together.
A. Yes, sir. In the same home.
The Court : Go ahead. I misunderstood.
Mr. Ayres:
Q. You knew nothing about this oyster ground until after
Mr. Carruthers' death, did you T
A. That's right. I knew he had oyster ground, but didn't
know where it was located.
Q. He h~d oyster ground of his own, besides this, didn't
he¥ Didn't he own some flats Y
·
A. He rented some in Machipongo Creek.
Q. Lands other than-besides his claim to the rental of this
land?
A. Yes, sir.
Q. Was that rent_ed from the State, or private individuals,
or don't you kno,y 7
A. I don't know.
Q. Are you prepared, as executor of the estate, to carry
out this alleged contract that the bill in this case
page 9 ~ says Mr. Hayward Carruthers had to operate these
oyster flats?
A. Mr. Charlie Carruthers informs me that he is capable,
through the employment of labor, of carrying out the contract.
Q. I said are you, as executor, ready to assume that responsibility?
A. Yes, sir.
Q. Do you know how long that would last Y
Mr. Mapp: If your Honor please, I don't think this is material. Of course, Mr. Hickman is not going down to get the
oysters off himself. He is not g-oina- to obligate himself to do
that. He said he was ready and willing, as executor, to carry
out the contract.
The Court: I think he is subject to cross examination on
the subject of the suit. I think it is pertinent, and overrule
the objection.
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Milton T. Hickman.
Mr. Ayres:
Q. You certainly wouldn't give it your personal supervision, would you?
A. No, sir.
Q. It w·ould mean, then, that somebody would have to be
hired to step in and do the work that Mr. Carruthpage 9 ~ ers was doing, wouldn't it?
A. It is my understanding, in discussing it with
]\fr. Charlie Carruthers, that he would supervise it, and employ labor to take up the oysters. I might say this, from my
standpoint, as executor, that it was my thought that, due to
the past arrangements, that Mr. Charlie Carruthers was to
complete this year's operation, which would terminate in the
spring, and then-that was my intention and thought-that
he would complete this operation.
Q. " 7hy do you say it would terminate in the spring?
A. Because that is the end of the oyster season for this
particular year.
Q. ,\7ell, tl1e season was just about over when ]\fr. Hayward
Carruthers died, wasn't it f
A. That's right, but there were accumulations of oysters, I
understand, that Mr. Hayward Carruthers' estate had on that
ground.
Q. Mr. Charlie Carruthers actually did complete the 1957
season, didn't he 7
A. Yes. I think, from what I understand, that the payments
were made.
Q. The oysters taken from the private grounds are usually
taken up in the early spring, until May or June,
pag-e 10 ~ aren't tl1ey?
A. Mr. Carruthers informed me that all of the
oysters were not taken up.
Q.
en, we don't want him to strip them-He took up all
that were ready to take up on this year's operation, didn't
he?
A. " 7ell, as I understand it, Mr. Carruthers has some assets·
·
still left on those bottoms.
Q. According to llis eontention 1
A. Yes, sir.

,v

Mr. Avres: I think that's all.
Mr. Mapp: If your Honor please, I would like to call Mrs.
Melson as an adverse witness.
The Court: All right, sir.
I

I

l

I
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MRS. ELIZABETH S. MELSON.
called by the Plaintiff as an adverse witness, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mrs. Melson, you are Mrs. Elizabeth S. Melson, one of
the defendants in this suit, are you noU
A. Yes, sir.
page 11 ~ Q. And you are the widow of Mr. Thorogood
Melson, are you not?
A. Yes, sir.
Q. Mrs. Melson, I hand you a composition book, and will
ask you if that is the handwriting of your late husband, Mr.
Thorogood Melson?
Mr. Ayres :
Mr. Mapp:
1\fr. Ayres:
Mr. Mapp:

·what part of it T
The first page.
The entire page?
That's right.

A.
Q.
A.
Q.
A.
Q.
A.

I wouldn't say.
Are you familiar with your husband's handwriting?
Yes, but I wouldn't say that was.
Does it look to you like it was his handwriting?
Yes, it does.
It looks like his handwriting?
Yes, but I wouldn't swear to it.
Q. By the same token, you wouldn't deny that it is his
handwriting!
A. That's right.
Mr. Ayres: Which page!
Mr. Mapp: The first page.

Q. So far as you can see, is there any difference
in the handwriting from the first page to the second, third, fourth, fifth, and the sixth page?
A. No, I don't think there is.
Q. You think it is the same handwriting?
A. Yes, sir.

page 12

~

Mr. Mapp: If your Honor please, we would like to offer
this pamphlet in evidence.
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Elizabeth S. Melson.
Mr. Ayres: May I have a moment to examine it, your
Honor?
The Court : You only mentioned six pages.
Mr. Mapp: I think they are the only ones that are written
on. This has been offered in evidence for the purpose of showing the relationship that existed between Mr. Thorogood Melson and Mr. Hayward Carruthers.

Q. On this first page, it shows a receipt signed by Mr. L. T.
Melson, at the top of the page is designated the date, and
there also appears the word 'rent'.
A. May I see that?
Q. To show the intention of the parties. Now, on the next
·
page is designated paid, the date, and L. T. MelsonMr. Ayres: For what year 1
Mr. Mapp: The year 1948.

Q. On the next page is designated the number of bushels,
the same as the previous page, and it has the date
page 13 ~ 1950, marked paid, L. T. Melson.
The Court : Let me ask this. It purports to be
an accounting for oysters taken by Mr. Carruthers, the one
who is dead now?
Mr. Mapp: Yes, sir.
The Court: In Mr. Thorogood Melson 's lifetime?
Mr. Mapp: Yes, sir.
The Court: Then it covers a part of the time of this
agreement?
Mr. Mapp: Then on the following page is the notation
'Paid'-' Rent Paid '-In other words, I think I can connect
this up with other evidenceThe Court: Who is the author of this writing?
. Mr. Mapp: I asked if it was all in the handwriting of Mr.
Melson.
The Court: The whole book?
Mr. Mapp: Yes,' sir. That's all, thank you, Mrs. Melson.
Mr. Ayres: I understood you to sayThe Court: Did I understand that you offered this as an
exhibit!
Mr. Mapp: Pardon me. If I didn't, I would like to offer
it as Plaintiff's Exhibit No. 2.
page 14 ~ The Court: Admitted.
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Elizabeth S. Melson.
CROSS EXAMINATION.
By Mr. Ayres:
Q. You didn't deny that this was your husband's handwriting?
A. I didn't say it was, or wasn't, but I want to see that
word again.
Q. Look at that word 'rent'.
A. I tell you my husband didn't print that on there. He
never printed a thing in his life. No. That is forged on there
by someone else. I don't know who.
RE-DIRECT EXAMINATION
By Mr. Mapp:
Q. Mrs. Melson, here on this page the word 'rent' is written
out.
A. Let me see that.
Q. Is it your contention that that was forged ,too Y
A. I wouldn't say. It is not my husband's handwriting.
Q. What is not?
A. That 'rent' wrote there is not my husband's writing.
The Court: Where is that?
Mr. Mapp:
Q. Look at the next page. Is the word 'paid' on
the left of the word 'rent' in your husband's handwriting¥
A. I wouldn't like to say.
Q. You are not denying it
A. No, but I am denying that the word 'rent' on both pages
-on all pagesQ. I am asking about the word 'paid' on the right of the
word 'rent'.
A. I am not denying it, or saying it is. I don't know.
Q. But it is your contention that the word 'rent' between
the two has been forged?
A. I don't know about that one. I say that first one that is
printed is forged.
Q. But you are not denying this?
A. I am not saying it is or isn't.
page 15

~

Mr. Mapp:

That's all, thank you.

30

Supreme Court of Appeals of Virginia

MR. CHARLES H. CARRUTHERS.
a witness called in behalf on the Plaintiff, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Will you state your name and place of residence, please?
A. Charlie H. Carruthers.
page 16 ~ Q. Wnere do you live, Mr. Carruthers?
A. Quinby.
Q. How old are you t
A. I am seventy-four this 20th past September-in my
seventy-five.
Q. Mr. Carruthers, have you always lived at Quinby?
A. Not always. Forty-five years, to the best of my recollection.
Q. Are you a brother of the late George Hayward Carruth.
ers?
A. Yes, sir.
Q. Mr. Carruthers, you and Mr. Hayward Carruthers
never married, did you?
A. That's right.
Q. Did Mr. George Hayward Carruthers live there at
Quinby, too?
A. Yes, sir.
Q. Did you two live together Y
A. We did, indeed.
Q. When did Mr. George Hayward Carruthers die?
A. It was about the 15th of April, I think. I wouldn't say
just what date. I was in such a rush, you know-confused.
Taking up oysters, and all at once, when I didn't know itQ. Now, :Mr. Hayward Carruthers had been in
page 17 ~ bad shape, physically, for some time prior to his
death, had he not?
A. Yes. Unable to do practically anything for two years
before that.
Q. During the time he was sick, did you carry on the oyster
business?
A. I did, indeed.
Q. And you did that almost single-handed?
A. Last spring, and the spring a year ago, and this spring
past.
Q. ]\fr. Carruthers, we have alleged that some time, approximately fifteen years ago, your brother, Mr. George Hayward Carruthers, entered into an agreement, or an under-
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Charles Ii. Carruthers.
standing, with J\fr. Thorogood Melson, regarding the Parramore flats. Is that correct f
A. That's right.
Q. What was that understanding?
A. vVell, it was understood that we would take charge of it,
furnish the boats, scows, and everything, just as if it was
our's, and get the oysters up, and sold to the best advantage
to a shucking ]1ouse, or wherever to the best advantage to get
the most money. That we would look after it, watch it, and
take care of it, and go fifty-fifty. Divide the profits, after all
e would furnish the boats,
expenses were paid.
page 18 ~ scows, shovels, forks, tongs, and so forthQ. And, in addition to that, you guarded the
oyster ground 1
A. Yes, sir, it has been guarded-guarded.
Q. Mr. Carruthers, it is a fact that you have to-

,v

Mr. Ayres: I don't want to object, but don't lead the witness, please.
Mr. Mapp:
Q. Do you have to guard oyster ground in that vicinity to
protect oysters from theft and from people's getting them?
A. If you clidn 't, you wouldn't have much.
Q. Did you and Mr. Hayward Carruthers-What did you
do in guarding and protecting the oysters on this oyster
ground?
A. Well, go down there of a night, about sunset, and let
anybody see you. If low water was making, at sunset, you
had to watch it, carry your rifle with you. T·hat's what you
need. In the morning, at early tide, or midnight, all times my
brother has gone. You had to be on the job, and then you
might get beat out.
Q. Now, how about the sale of the oysters. ·who sold the
oysters gotten from the grounds?
A. My brother sold them. Last spring and last
page 19 ~ winter, and this past spring and ,,1 inter, I interceded, because he was t11e one that done the outside work. You understand that I cooked and kept house. He
was the one done the outdoor, and I was the I1ouse man and I
worked, too.
Q. And you say that Hayward was the oneA. He was the head. I will give him that.
Q. He had charge of the sale of the oysters T
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Charles H. Carruthers.
A. And the labor, and so on.
Q. Who designated what oysters were to be gotten up, and
what was to be lefU
A. He was the business there.
Q. And he was the one that made the sale of the oysters.
Is that right?
A. Yes, sir.
Q. Now, Mr. Carruthers, did 1\fr. Melson-Did he come
down there, and tell you how to-tell you what oysters to get
up, or what oysters to leave?
A. No, sir, never seen the man on the flat but once in my
life.
Q. How long ago was that?
A. I think a few years after the war started.
Q. War No. 27
page 20 ~ A. Yes, sir. He come by home to get his money
when Hayward would send him word. He never
told us what to do, or that we weren't looking after it right,
or selling oysters right-absolutely nothing. Sit and talk the
business over, and say, this is where we get our bread and
meat.
Q. The money derived from this oyster ground f
A. Yes, sir. Says that's where we get our bread and meat.
Q. Now, after Mr. Thorogood Melson 's death, what was
your arrangement with Mrs. Melson regarding these oyster
grounds?
A. Well, Hayward tended to that, you understand, and
Hayward said she said continue on with the flat, cause he
went up to see her.
Q. vVas there any change with the arrangement with Mrs.
Melson?
A. No, sir.
Q. Did Hayward continue to look after and supervise the
flats?
A. Yes, sir.
Q. Did Mrs. Melson, individually, or through any other
person, tell Hayward what sales to make, or where to plant
oysters, or where to get the oysters, or anything about the
sale of the oysters Y
page 21 ~ A. No, sir. Absolutely up to him.
Q. Now, after the oysters were sold, the expenses were taken out, were they not?
A. Yes, sir.
Q. Was half of the net profit then paid to Mrs. Melson?

Milton T. Hickman, Executor, v. Elizabeth S. Melson 33

Charles H. Carruthers.
A. Yes, sir. Her part was carried to her, and paid to her.
Q.· Carried to her at Accomac?
A. Yes, sir. My brother brought it up her to her.
Q. Now, Mr Carruthers, did you and Hayward put any
shells on this ground since you have had it7
A. Yes, sir. I have myself planted them.
Q. Do you know how much Y
A. Eight hundred bushels..
Q. In addition to that,-I will -ask you first. Who did you
get them from Y
A. George Spence, Jr.
Q. In addition to that, did Hayward and Mrs. Melson enter
into an agreement with Mr. Terry and the Terry Company,
about putting shells on these grounds Y
A. Yes, sir. Mr. Henry Terry.
Q. And were shells placed on the ground, according to that
agreement 1
A. Yes, sir. By Hayward with Mr. Terry.
page 22 ~ Q. Do you know how many 1
A. No, sir, I don't remember. I think it was
planted three years on there. I know it was three years.
Q. What was the condition of these grounds-this Parramore flats-at the time you and Captain. Hayward took over
the Parramore flats, Captain Charlie?
A. Well, Mr. Mapp, at that time we were working down to
Mr. Warren's. There was seven or eight ··head on there every
tide, so Mr. Melson must have got it on a bargain with my
brother-they stole the oysters, and there wasn't over five
hundred bushels there-no oysters on the rock, just little
spots where fhe ice dropped them around-just no oysters on
them, and they were poor. Hayward run a man away from
there the day he got it.
.
Q. What would you say is tl1e condition of these grounds
now, as for having· oysters on them?
A. Well, the first three or four years we had it-it wasn't
so many years-it built up in a year or two. There are oysters
fhere now. And two years or more, my brother wouldn't allow
the land to be clammed. He told Mr. Melson there would be a
little money coming- in every year.
Q. Where were the oysters culled that came from the land T
A. Right on the land where we picked them uppage 23 ~ little oysters that long were knocked off, and the
shells were planted right there.
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Q. Under your and Hayward's management of this oyster
ground, has the oyster ground improved Y
A. Yes, sir. More oysters on some parts of it this past
spring than since we had it.
Q. How,many oysters do you estimate are there at the present time!
A. That is hard to decide. I will say eight thousand bushels.
Oysters are everywhere, thick and scattered.
Q. Mr. Carruthers, following the death of your brother,
Mr. Hayward Carruthers, did you send up to her payments
for oysters that you had gotten off the grounds?
A. Yes, sir. The day my brother was brought across the
Bay, I think was the first payment.
Q. Your brother died at a Government hospital?
A. On Sunday, and this, I think, was Monday. I sent it hy
my sister and her husband.
Q. Did you later send another payment to herf
A. Yes, sir.
Q. And did you later take a payment yourself?
A. I did, indeed.
page 24 ~ Q. Who was with you when you took tl1e rent
payment?
A. Mr. Hurley Roberts.
Q. Where did you take the payment that you yourself took?
A. To Mrs. Melson 's house.
Q. Where was that?
A. Round 'here in town. That is as near as I can get. I ain't
acquainted with the place.
Q. Here at Accomac?
A. Yes, sir. Right at her home.
Q. How far is that from Quinby, do you know?
A. They used to tell me when I was a boy that it was fifteen
miles from Painter up here.
Q. What conversation did you have with Mrs. Melson when
you took the payment t'hat you just testified about?
A. Well, after a while we got talking about oysters, and I
told her, I says, I would like to sell out.
Q. What did she say?
A. She wasn't buying nothing.
Q. And what else did she say?
A. And her brother had nothing to buy nothing with.
Q. During the course of that conversation, did you get a
receipt from Mrs. Melson, or did you forget it?
A. We forgot it, but they brought it a few days later.
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Q. During the course of that conversation, did
Mrs. Melson tell you that you had no interest,
right, or title in this oyster ground?
A. Yes, sir.
Q. Was it at t_hat time, or a later time-

page 25

~

Mr. Ayres: Please don't lead your witness. What was his
answer?
A. I didn't say yes.
Mr. Mapp:
Q. Just answer the questions. Now, I am talking about the
time you w:ent up there, and forgot to get the receipt. At that
time, did Mrs. Melson tell you that you had no interest in the
oysters or the oyster ground Y
A. Yes, sir.
The Court: What did she say about that,
A. Well, Mr. Mears come there before that, and said he
had charge of it.
The Court: What did you and Mrs. Melson sayY
Mr. Mapp:
Q. What was said about handling the oyster ground Y
A. I said I wanted to sell out, and she told me I had no
oysters down there. Mr. Mears come down home and told me
he was supposed to have the oyster flat, which
page 26 ~ Mrs. Melson never come and told me that she had
turned the land over to Claude.
The Court: What did she tell yon at the time you were at
her house?
A. She didn't say anything. Give me a receipt in a few
days.
The Court: She didn't say anything about Mr. Mears at
that time?
A. No. Only that I had nothing to buy no oysters with. She
said she was buying nothing.
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, .The Court: Then she did say something to ·you Y
A. Yes, when I carried the last payment to her.
Mr. Mapp:
Q. And she said she wasn't buying nothing, and that her
brother didn't have anything to buy anything with T
A. That's the words, right.
Q. Did you later talk to Mrs. Melson about these grounds?
A. Yes, sir.
Q. What was said at that time7
A. The same thing. I wanted to sell out to her, and she said
she wasn't buying nothing, and Claude still had nothing to
buy anything with.
Q. Did you ever talk to her again 7
A. At Wachapreague. That· is the last time. She come
down home, and it was the same thing, and I made
page 27} another appointment with them at Wachapreague,
and couldn't get nowhere, and I come home and
went to see Mr. Hickman.
Q. And it was· then you learned that she claimed that you
had no interest in the oysters 7
A. That's right, and wasn't buying nothing.
Q. Captain Charlie, do you feel that you are capable, able,
and willing to carry out this arrangement for the oysters for
this coming year f
·
A. I am still adoing it.
Q. Do you feel likeA. Wait. If I do anything wrong, as far as talking, excuse
me, gentlemen and ladies. I have watched the land since the
oyster season come in, and hired a man to help cut bushes and
stake the land up, and I watched it, and been there at midnight. If there is anything else I could do, I will like to have
you tell me.
Q. And you are perfectly willing to continue Y
A. Yes. I did it last year, and year before last.
Q. And to pay Mrs. Melson her half of the rent 7
A. Sure. Sure. Sure.
Mr. Mapp: That's all. Answer Mr. Ayres.
page 28}

CROSS EXAMINATION.

Q. You say you are seventy-four!
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A. Seventy-four this past September 23rd, out. In my seventy-five.
·
Q. Can you drive an automobile?
A. No, sir.
Q. How far is this oyster land from your home Y
A. Oh, it would not be, say, three miles-four.
Q. To get down there, somebody has to carry you in a cart
A. I have had people to carry me.
.
Q. I didn't ask that. That is what you have to doY
A. Yes, sir.
Q. And if you go by boat, how long does that take Y
A. Oh, different times-depends upon how fast you want
to go, and the tide and wind ablowing, if you go by boat.
Q. What would you say was the average time?
A. Oh, average, in the daytime-I don't fool with it at
night. At night, I have other ways, if you want that kind of
answer.
Q. That wasn't what I asked you. I askedA. Well, what is it!
Q. How long does it take you to go by boat T
A. I can go in an hour.
page 29 ~ Q. But to watch this ground, you have to go on
the shore. If you go in a boat, they hear you, don't
they?
A. No. The way to watch it is go on the flat. Not stand in
the woods.
Q. How do you go on the fl.at?
A. I walk out. The tide is down.
Q. When is the time they steal these oysters-you said they
stole them allA. They didn't steal them from me. They stole them from
Mr. Melson. Me and my J:>rother wasn't concerned then.
Q. When do they steal them Y
A. Daytime, or nighttime-whenever they get a chance.
Q. Do you spend every day down there?
A. Spend every day? I don't know a man that does unless
'he has a house out in the Bav and they won't allow him
ashore.
·
.,
·
Q. I asked if you did.
A. No, I don't spend every day. I spend days there, and
sometimes every day, but I don't make my home there.
Q. How often did your brother stay there?
·
A. My brother watched it. Leave early in the morning and
get back after dark.
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page 30

~

Q. He was there every day?
A. I don't say every day. But pretty good.
Q. He was there pretty well every day, wasn't

he7 ·
A. Yes, sir.
Q. Now, after your brother was sick, were you getting up
the oysters then T
·
A. I got them up when the season ·come.
Q. I believe I ·asked you how many times you were down
there?
A. No. You asked me when I started taking up oysters, and
I told you in the spring.
Q. Up to the time Mrs. Melson told you you were not to
take up any more, how often did you go down there after the
season was over?
A. Every week. Twice a week. Because there was nobody
selling oysters, then. T·here was no market for them.
Q. And you went about twice a week Y
A. Yes, sir.
Q. How did you go Y
A. Rode in an automobile at times, and rowed a boat down
at times.
Q. When is the oyster season for getting up these oysters?
A. Well, oyster season comes in first of October, and runs
to March, and then continues on until the weather gets too
hot. The people can't get them where they want to
page 31 ~ plant them. That is in :May, and they have to quit
on account of hot weather.
Q. You are speaking of planting stock 7
A. Yes. That starts in October. The first of the oyster season.
Q. And during October, that is when the season opens on
the public rocks?
A. Yes, sir. First of October.
Q. And the men that get up oysters work on the public
rocks?
A. Yes, unless I hire t'hem.
Q. As a matter of fact, you don't hire them until after the
public rocks close, do you?
A. You hire them when you can get them.
Q. Well, you can't get them until the public rocks close,
can you?
A. I can take them up on private land any time.
Q. But you can't get the men any time, can you?
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A. Sometimes you can, and sometimes you can't.
Q. Did .you take any of these oysters up this spring until
after the public rocks were closed 7
A. I was supposed to start earlier, but on account of iny
brother, it was a few days later.
Q. When did you start taking them up t
page 32 ~ A. The 10th of March.
Q. And the public rocks closed when Y
A. The last of·February.
Q. That is what I thought. And it was your intention to
start taking them up after the public rocks closed?
A. We intended to take them before, and they held us off
on planting time. They had a piece of land they wanted to
plant, and wanted them the middle of March.
Q. You know this a whole lot better than most of us. It is a
fact that you can't get the men to take up oysters on private
land until after the public rocks are closed, isn't it?
A. You can get them over there.
Q. You didn't get them this year, did you?
A. I ain't tried.
Q. Did you get them last year?
A. Yes.
Q. What times 7
A. I just told you I didn't sell no oysters until the 10th of
March.
Q. I am asking about 1956 f
A. T·he same. Every spring we sell the oysters.
Q. You start in March?
page 33 ~ A. ,,re don't have no particular time. Might be
February-the last of it.
Q. And the season winds up in May Y
A. That is according to the weather, with me selling oysters.
Q. It gets warm in May, and you stop selling planting
stock?
A. They can't get them to the land.
Q. And that is true, regardless of the season, isn't iU
A. If it is too hot to run them.
Q. It is too hot in May?
A. A man ain't going to buy oysters and throw them overboard.
Q. It is too hot to get oysters up after May, isn't it?
A. They might die for some reason.
Q. Do you, or not, sell any oysters after :May?
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A. No, sir.
~:' Q~ All right. Then the season is over in May, isn't it T
A. I guess it is. If you call it that way.
·
Q. Now, you started getting these oysters up this year in
March, and your brother died· around April 6th, didn't he Y
A. Yes..

·

Q. And the first payment you sent up to Mrs. Melson was a
day or two after he died?
A. I think. I am not positive.
·page 34 ~ Q. Who kept the books T
A. My sister's daughter's husband figured itup.
Hurley Roberts. He kept the books for me.
· ' Q. You sent this payment to her for oysters that were
caught before your brother died T
, A. The first jag of oysters I caught.
.··Q: Then, on the 16th of April-ten days after your brother
died, you sent anotl1er payment Y
A. Yes, sir.
Q. Was that for oystersA. Yes, sir. Second catch.
Q. Was that before your brother died, or afterwards?
A. You just said this here was the second time.
Q. Were they caught before or after your brother died?
· A. Well, I wouldn't say-about the time. I was loading
monitors when I got word he died. I had loaded some. The
first payment I carried her, and this was the second-I
couldn't come right down to it. There was two or three days
of it.
Q. You couldn't say whether it was before or . after your
brother died?
A. It taken eight or ten days, and the labor wouldn't work.
Q. Do you know what day the last payment was?
page 35 ~ A. No, sir, I didn't keep no date about it.
Q. Was it April or May? .
A. It was the last oysters we took up. The man was afraid
tl1ey would die before he got them to Chincoteague.
Q. Do you think that was May?
A. I know it was May. I wasn't thinking anything about it.
Q. So you ,vound up this 1957 season, didn't you f
A. I wound up in May when it got hot. The last trip the
man said he didn't want dead oysters.
Q. When you sold these oysters, you got men to get them
up and paid them so much a bushel 'f
A. Yes, sir.
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Q. Were you down there with themt
A. Yes, sir.
Q. What did you do while you were theref
A. I over-seed it. Seed they wasn't mixing the oysters up
and running off and leaving them.
Q. I notice in the statement you furnished Mrs. Melson,
you have a lumping fee of one cent a bushelA. You lump bushel oysters. You got different sized scows
coming, and one might have twenty-five bushels, one thirty,
and one forty-five, and one sixty. All right. They go to the
monitor, and they look at the oysters, and lump
page 36 ~ them. It saves from measuring, and sometimes
they measure with tubs, if they doubt the lumping.
Q. Who did the lumping for you?
A. Mr. Walter Bull did some.
Q. Can't you do it f
A. Can't IY
Q. Yes.
A. I guess I could. It don't everybody can lump oysters.
Q. Well, can you do it?
A. I can.
Q. Why did you hire somebody else to do it, then 7
A. I didn't do it, because it is better lnmpers than I am.
Q. Your brother Hayward didn't hire anybody to do it, did
he!
A. Yes, sir, he did, and he could lump oysters, too.
Q. In this statement yon introduced here-have yon looked
at this f
A. No, sir. My eyesight ain't-Lumping oysters. Yes, I
.
lumped them.
Q. Have yon looked at this statement?
A. I don't have to look at it. My brother tubbed the oyste~s
some.
Q. Your brother, when he looked after it, measured them
in tubs?
page 37 ~ A. Beg your pardon. What is your name T
Q. Ayres.
A. Excuse me, the way I am talking. If you don't understand the oyster business, you are out of the business.
Q. I believe I understand it better than you think. I am
·
asking youA. And I am tellingMr. Mapp: Just answer the questions, Mr. Carruthers.
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A. ·well, what do you want.

M1·. Ayres:
Q. When you said your brother tubbed the oystersA. He did occasionally.
Q. Ro when he workedA. You couldn't sell oysters by lumping.
Mr. Mapp:

·wait a minute, Mr. Carruthers.

Mr. Ayres:
Q. If you will answer what I ask you, we will get along better.
A. Reg your pardon.
Q. The question I asked vou was, when your brother was
,vorking, and looking after this ground, when he sold the oysters he measured them in tubs?
Mr. Mapp: If your Honor please, he answered that three
times.
Mr. Ayres: He ans,vered in several different ways.
Mr. ·Mapp: He said he put some in tubs, and
page 38 ~ lumned some.
Mr. Ayres: You have helped him right much.
Let's see if he ran remember what you said. now.
Q. w·hen vom· brother Hayward sold oysters, he measured
tl1em in tubs f
A. Occasions, when he had a reason to do it, and he had to
do it. That's as plain as I can answer.
Q. And those he didn't measure in tubs, he lumped himself,
didn't l1ef
A. If be wanted to hire a man, I don't see why he couldn't
do it.
Q. And you hire a man to lump them-you hired a man this
year-because you said that other people could do it better
than you?
A. ·1 didn't say that. I ~aid I could do it, but I am not no
expert.
0. You said other people are better at it than you.
A. Other people are better at anything.
Q. Then you are not qualifiedMr. Mapp: I don't think that is the proper inference.
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Mr. Ayres: If a man can't tell what he is selling, he is not
fit to be selling anything.
The Court: Mr. Ayres has the witness on cross examination Mr. Mapp.
Mr. Ayres:
page 39 ~ Q. I said you don't have all the qualifications
that you ought to have to look after this oyster
flat, do you T
A. What do you mean, qualifications?
Q. Well, one thing, you can't lump the oysters, and had to
hire a man to do it.
A. Well, I guess I could. My Lord, man, plenty of people
can't lump oysters.
Q. Now, do you know when your brother went to see Mr.
Melson about making arrangements to look after this oyster
ground?
A. No, sir.
Q. You didn't go with him?
A. It is not reasonable for me to say a word about that.
Q. You don't know when it was T
A. No, sir, that is not myQ. They didn't make any agreement about how long it was
to last?
A. I couldn't say when I don't know anything about it.
Q. Now, then, you say you furnished boats-what boats
did you furnish f
A. Several. We have furnished seven scows, gasoline boats,
tongs, shovels and forks.
page 40 ~ Q. Who do you furnish t11at to 7
A. The labor we hire.
Q. Did you furnish it this year T
A. Yes. All the labor we hire have gum boots and clothes
on when they come to work, and they steal your gloves from
you.
Q. After you sell the oysters, I believe you said you took
out the expenses and sent Mrs. Melson half of it-fifty-fifty?
A. Yes.
Q. Your brother did the same thing?
A. Yes.
Q. Now, then, Mr. Mapp asked you if you ever put any
shells on this rock, and you said eight hundred bushels.
A. Yes, sir.
Q. And that is all the shells you and your brother, Hayward put on there, beside what Mr. Terry put on T
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A.
Q.
A.
Q.
were

Yes, sir.
What year did you put eight hundred bushels onT
Mr. Mapp has it. I can't just say what year it was.
Well, Mr. Ma.pp tells me that eight hundred bushels'
put on-·
A. Three years-four years-this spring.
page 41 ~ Q. In 1954, in the spring. Is that correct T
A. I didn't say it was correct. I would say it
was about four years ago.
Q. Well, who told Mr. Mapp when it wast
A. Sir?
Q. Who told Mr. Mapp. He didn't know when it was.
A. I say it is a record of his, I guess.
Q. Who has the record?
A. I don't know. Mr. Mapp has it. Look at it. He went
somewhereThe Court: Now, let's see. He said four years ago this
spring, I believe.
Mr. Ayres:
Q. Now, the shells that Mr. Terry put on. He put those on
under the agreement that he had with your brother and Mr.
MelsonA. My brother interceded, getting them from Mr. Terry.
Him and my brother made the bargain.
Q. Do you know what rocks Mr. Terry shelled Y
A. Yes, sir.
Q. Have you seen the agreement that your brother and Mr.
Melson and Mr. Terry had Y
A. No, sir, and I can't tell nothing, if it is a map
page 42 ~ of the rocks or nothing of that kind. I know the
rocks, all right.
Q. You know the rocks that Mr. Terry was supposed to
have?
A. Yes, sir.
Q. And the rocks that he was supposed to shell for 1\fr. Melson?
A. Well. for my brother and myself.
Q. You know the rocks?
A. I know every rock a bushel of shells been throwed on.
Q. Is that where Mr. Terry put the shellsA. How's that7 He put them on the rocks.
Q. The ones he was supposed to shell for your brother and
Mr. Melson?
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A.
Q.
A.
Q.

Yes. ~re stuck them up, and he shelled them.
And he didn't shell any others?
No, sir, he shelled some every year.
He shelled the ones that he ",.as supposed to shell?
A. Yes, sir.
Q. He didn't shell any other rocks in all this big oyster
ground?
A. No, sir. Unless we wanted them shelled.
Q. You just told me he didn'tA. We had to have rocks to put the shells on.
Q. I just said that no other rocks were shelled
page 43 } except those marked on the agreement, and I
thought you said, that's right.
A. His rocks and our's. Fifty-fifty-the same basis as we
worked the land.
Q. And they are the same rocks called for in the agreementf
A. So many every spring.
The Court: I understood him to say that they marked
them off.
Mr. Ayres: He qualified by some phrase about other rocks
if we wanted them.
The Court: That's right. If he designated other rocks.
A. He just keeps going onThe Court: That is not necessary. You answer the questions.
Mr. Ayres:
Q. About how many bushels do you put to the acre when
you are building a rock-shelling a rock?
A. Depends upon the size of the rock.
Q. I know thatThe Court: He said per acre.
Mr. Ayres:
Q. Suppose it was one acre?
A. We don't make them that way.
Q. How do you make them?
page 44 ~ A. Never seen a rock acre.
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The Court: If you had fifty there, how many bushels would
you put, per acre, on an average Y
A. Well, I couldn't tell you. You go by according to the
depth.
The Court: How big was the rock you put this eight hundred bushels on?
A. I don't know. I guess a hundred yards long.
forty yards wide:

Maybe

Mr. Ayres:
Q. And you put all of this eight hundred bushels on that
one rock?
A.. Well, it is according to the way you plant them. You
make mistakes, and you can't help yourself.
Q. Do you know how much you paid for fhose oysters?
A. No, I do not.
.
Q. Was it money taken out of the sales you made-did
you deduct the price of these shells from tl1e sales of the
oystersT
A. I suppose Mrs. Melson paid her share, for what I know.
I don't know.
Q. You don't know whether she did, or didn 'U
A. I suppose she did. I don't know.
page 45 ~ Q. The rest of these flats that haven't had shells
on them, ha,re they oysters on them now?
A. Yes, sir.
Q. How did they get there?
A. Caught like they catch everyw]1eres else on things.
Q. It is a natural growth?
A. They catch on anything-old dead oyster s·hells, or a
live oyster, a brickbat, a shoe, a piece of iron, a gum boot,
beer cans, anything.
Q. You didn't do anything to make them catch there, did
you?
A.
ell, that is just like-We don't know how to answer.
It is nature puts shells there, and oysters catches on them,
and that is how come they are there.
Q. So, with the exception of these rocks that I\fr. Terry
has shelled, all the r·est of that ground has caught from perfectly natural means, hasn't it?
A. Yes, I suppose so.

,v
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Q. Did you sell any shucking stock from these flats in the
last year?
A. No, sir, because they were green.
Q. Did you cull the seed oysters on the ground, as you took
them up?
A. Sure, when we did sell them.
page 46 t Q. Did you understand me?
A. How was that?
Q. I asked if the seed oysters that you sold this sprmg
were culled on the ground?
A. No, sir.
Q. You don't cull seed oysters, do you 7
A. Never have, no, sir.
Q. You just take up ev,erything, and throw it in the scows.
Is that righU
A. Yes.
Q. Did you sell any shucking stock in 1956?
A. I couldn't tell you.
Q. You can remember pretty well. You know whether. you
sold it in 1956.
A. It has been quite a few years they been pure and grew
and were fit for market.
Q. And the seed oysters have been high?
A. Well, yes, sir.
Q. And there was more money in selling seed oysters than
shucking stock?
A. I guess you are right.
Q. As a matter of fact, these flats aren't too
page 47 ~ good for shucking stock, are theyf
A. That's where we got our's.
Q. How long since you got shucking stock from them?
A. Five years ago. Four. My brother stayed in the
house one week sick the first beginning, sitting in a rocking
chair, and we run five thousand bushels of oysters.
Q. ·was it five, or four, years ago that you sold shucking
stock?
A. I couldn't tell you, positively.
Q. And there has been none sold since then?
A. I told you they was green.
Q. I am not blaming you. That is the truth?
A. That is where we g·ot our shucking stuff-off the flats.
Q. But not for four or five years?
A. No, sir.
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Q. So there hasn't been an oyster culled on those flats for
that long?
A. Yes, sir.
Q. You just said that you don't cull the seed stock?
A. You knock the shells off them.
Q. Off what?
A. A bunch of oysters.
Q. Are you talking about seed oysters, or shuckpage 48} ing stock?
A. The oysters I sold. to people for to throw
overboard and plant.
Q. You said you didn't cull the seed stock. Do you or
don't you?
A. I don't know whether You call it culling. I couldn't
sell dead shells to a man, unless I throwed them out.
Q. Do you know how many acres are in those flats?
A. No, sir.
Q. Your brother owned other oyster ground, or worked
other ground besides this, didn't he?
A. He owns more.
Q. Is that anywhere near this ground f
A. No. In Machipongo Creek.
Q. Rented privately, or from the state?
A. He owned it.
Q. Who did he buy it from f
A. Mr. Tom Fosque, through and by Mr. Lingo. Mr.
Fosque owned it.
Q. Did he have land rented from the State?
A. Yes, I have a piece at Quinby down the Bay. Nothing
on it.
Q. Your brother had that piece rented?
A. Y.es, sir.
page 49 ~ Q. So he had land that he owned himself?
A. Five or six acres.
Q. And land that he rented from fhe State?
A. One piece. Three acres.
Q. Did he have any land that he rented from anybody
else, besides the one you are claiming now?
A. No, sir.
Q. Why did your brother go up to see Mrs. Melson after
Mr. Melson died?
A. How was that?
Q. Why did your brother go to see Mrs. Melson after Mr.
Melson died Y
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A. Well, the only wav I know to answer that was that was
business.
•
Q. You and your brother talked about itt
A. Oh, sure. After he come back.
Q. Did he talk about it befor,e he went upT
A. No, sir, not that I remember. That's quite a while.·
Q. You say it was business-What do you mean by thatt
A. Well, if a man dies, and you are in business with him
like that, it looks like naturally go to see his wife and
talk the business over.
Q. Yon didn't know whether she would let you
page 50 ~ keep on with the flats, or notY
A. I suppose he didn't.
Q. And your brother didn't know 7
A. I don't see why he should know.
Q. So he went to see hert
A. I don't know why he should know.
Q. He went to see Mr. Melson to find ouU
A. I suppose so.
Q. You thought that ended the arrangement unless Mrs.
Melson told you to keep on f
A. I don't know about that.
Q. Didn't you and your brother, Hayward, talk that overY
A. Talk it overT He might have come home and said he
had it.
Q. Didn't you come to the conclusion that when Mr.
Melson died, that ended the arrangement, unless Mrs. Melson
wanted to keep on with it?
A. I don't know anybody else to see about it.
Q. So you went to see her-or your brother did T
A. Y.es.
Q. And he came back, and said that she said to keep on like
you have been doing!
A. Yes, sir.
page 51 ~ Q. Now, when you went up to see Mrs. Melson
this spring to carry this last payment, what did
you say to her about renting the flats, or working the
flats T
A. I told her I wanted to sell out.
Q. How did you happen to say thaU
A. How did I happen to say it? Well, if you want to sell,
you want to sell.. If you got the stuff, and she is going to
give it to somebody else, and you get nothing-just kicked
out, I think I got a reason to say something.
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Q. Did you say anything about wanting to keep on working
the ground for her?
A. Working the ground? I wanted to sell out.
Q. ·what did you have to sell?
A. "r·hn t did I have to sell?
Q. All the oysters, except the ones shelled by Terry, were
natural ~rowth, weren't they?
A. What did I have to sell?
Q. You had finished the 1957 seasonA. No. I finished that up, but still the oysters, the way I
look at it, was mine, that she u-ive to her brother.
Q. You think you are entitled to the oysters that have
grown by natural growth all these years?
A. l\fe and mv brother made them.
pag·c 52 ~ Q. You said tiiat you onlv put eight hundred
bushels on a pieee a hundred yards by forty.
A. That is the way to make anvthing-.
Q. ·what other way do you make it?
A. T,eave the oysters there, and let them catch on shells
and things.
Q. Mrs. Melson could have done that, couldn't she?
A. That was a bargain. Whether s·he did or not
Q. I thought yon said that you didn't know what the bargain was.
A. That wasn't the bargain. That wasn't the bargain they
started out with.
Q. The hargain was that you got half of what you marketed?
A. Yes.
Q. There wasn't any baru-ain that vou could have half of
what mie:ht g-l'ow there for the next fifty years, was there?
A. I dicln 't expect to have it for fifty years.
Q. What did you expect?
A. Until time ran out, or something happened.
Q. When does the time run out f
A. When does it run out? I suppose when my brother
died, I had so manv days, or months, to get them off-to clean
my oysters up.
pa'!'(\ 53 ~
Q. Yon ~ouldn 't have any more than your
brother had Y
A. I couldn't?
Q. Yes.
A. After he died, what did 'he have?
Q. I am asking you when does the time run out f
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A. I suppose I think-I don't know. I got until June to
get my oysters off.
Q. You mean this next June?
A. Yes, sir.
Q. Why do you pick that time?
A. It will take time.
Q. Why do you pick that time?
A. I ain't checked. I am just going byQ. Why don't you say two years from now f
A. I think those oysters is mine. I might be wrong.
Q. Why don't you say two years from now?
A. I think the oysters is mine-one half of them.
Q. Why don't you say June two years from now T
A. Well, maybe it will.
Q. You could say two years as easily as one, couldn't you Y
A. Sure, I could.
Q. Did I understand that you have cut some bushes, you
said, for staking some of these grounds, following
page 54 ~ your brother's death?
A. When the oyster season come in.
Q. B·efore your brother died?
A. Here recently, in October. The last of October, I will
put it.
Q. And you bad been notified not to go on there any more
at that time, hadn't you T
A. I don't know nothing about it. Had H
Q. Hadn't you been notified not to go on there Y
A. No, sir.
Q. Didn't Mrs. Melson tell you, in Mr. Mears' house, that
he was taking over for her?
A. Told me in my yard.
Q. Didn't she have to tell you two or. three times before
you could understand it Y
A. What?
Q. Didn't she have to tell you the same fhing several times
before you could understand it Y
A. No, sir. Never was. Mrs. Melson never told me three
times in my life.
Q. Didn ;t you see her one Monday at Mr. Claud Mears'
house, after you had had a talk on Saturday, and say you had
reconsidered, and that you wanted to rent the
page 55 ~ oyster ground T
A. I said as was. I reconsidered it over.
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Q, Yoli said you had reconsideredJ and wanted to keep on
as wast
A. I did, and wanted to.
Q. And you told her that on the Monday, after you all had
talked on Saturday, and she fold you yon had nothing to
sellt
A. Nothing to sell? Suppose she did t
Q. And the Monday following that, you came back, and
said you had reconsidred, and would keep on as you ,vere
doing7
A. (No answer).
Q. Is that rightf
A. Reconside·red. Yes, I said that.
Q. And she told you that her brother was· going to take
charge· of them, and yon couldn't work the ground any
moref
A. Never told me no such a thing.
Q. Did she tell you that her brother was going to take
charge of the ground 7
A. Whose· brother 7
Q. Her brother.
A. The only time she told nie that was· she came to my
home.
Q. What did Mrs. Melson tell you T
page 56 } A. She didn't talk with me. She· told me to
talk to Claud.
Q. Didn't she tell you that on Monday morningY
A. It wasn't no Monday morning.
Q. When was· it 7
A. Monday evening, I guess.
Q. You talked to her then f
A. For a few minutes.
Q. And she told you one time, then, that her brother Claud
· was her agent, and going to handle it?
A. No, sir. Never said nothing abont handling it.
Q. What did she sayY
A. That he was her agent.
Q. What did you say?
· A. N othin~. I wanted to talk to her about it, and she
· said talk to Cl.aud, don't talk to her. He is my agent. How
could I talk WIth her when she wouldn't talk with met
Q. Did you ask her what an agent was T
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Mr. Mapp: I think Mr. Ayr.es has gone ove.r and over this
same thing.
·The Court: It is taking up a lot of time.
Mr. Ayr.es,:
Q. Did you ask her what ai;t agent was?
A. I suppose a ·man that intercedes in ·her business.
p_age 57

~

The Court: He asked you if you asked Mrs.
Melson what an agent was.

A. Probably I did. I wouldn't say.
Mr. Ayres:
Q. Well, did she tell you Y
A. I don't know.
Q. Now, Mr. Carruthers, you want to tell the truth about
this. Didn't she tell you right then that you could not •have
the ground-that she had turned it over to her ·brother?
A. No, sir.
The Court: Let it go at that.
MR. HENRY M. TERRY, JR.,
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mr. Terry, will you state your full name, and your
occupation, please, sir T
A. Henry M. Terry, Jr., and I am in the seafood business.
Q. Your principal place of business is at Willis Wharf,
Virginia, is it not f
page 58 ~ A. Yes, sir.
Q. Mr. Terry, are you familiar with what is
known as the Parramore flats, in Upshur 's Neek, Accomack
County, Virginia?
A. Yes, sir.
Q. You are also a member of the Henry M. Terry Company, are you not Y
A. Well-tr,ading as H. M. Terry Company, yes, sir.
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Q. Mr. Terry, about how long have you been familiar with
the Parramore flats t
A I think my first contact with the flat was maybe 1953,
or 1952. Somewhere in there.
Q. At that time, you had-Who had the Parramore flats
ander control-who was in charge of them, at that timef
A. Well, I dealt with Hayward Carruthers at that time,
if that is what you mean.
Q. · Did Mr. Hayward Carruthers sell you any oysters
taken from these flats?
A. Yes, sir, we bought at various times. I don't know that
it was a great deal, but we bought a few for shucking purposes from Hayward, possibly as far back as 1950, but I
think most of them were during the years after
page 59 } 1950, I would say. You asked when I became
familiar with the flat. I had been over it as far
back as 1950, but I think I knew the flat a little better after
1952 or 1953.
Q. In purchasing oysters that came from this flat, both
the shucking stock and the seed oysters, did you have any
·
dealings with either Mr. Thorogood MelsonMr. Ayres: He didn't say he had ever bought any seed
oysters.
Mr. Mapp:
Q. Did you buy seed oysters?
A. No, sir. Never bought seed oysters.
Q. In buying the shucking stock oysters from these flats,
did you have any dealings at all with Mr. Thorogood Melson,
or Mrs. Elizabeth Melson?
A. No, sir. And I would say, too, at that time father
was living, and I didn't actually buy them. At that time, I
was working for the company, and not a part owner, but I
did go and look at the oysters before he boated, dug, or
hauled them, on several occasions, and I dealt with Hayward
Carruthers.
Q. And following your father's death, you became a partner in the company?
A. Yes, sir.
page 60 ~ Q. And you didn't have any dealings with Mrs.
Melson, or Mr. Thorogood Melson, or your father
didn't, in the purchase of oysters from this ground f
A. No, sir. To my knowledge, neither of us had dealings
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with Mrs. Melson, except that she signed an agreement we
had.
Q. I will come to that in a minute. How were the oysters
paid for that were purchased from Mr. Carruthers!
A. I assume we paid him by check.
Q. Do you know whether the check was drawn to Hayward
Carruthers, or to Hayward and someone else 7
A. No, sir. ·It would be a guess on my part. I wouldMr. Ayres: I object to a guess.
The Court : Sustained.
A. I don't know.
Mr. Mapp:
Q. Did you, yours·elf, ever buy any oysters from Haywar,d
Carruthers, that came from this flat 7
A. Yes, sir, I think we bought a few-a few seed. I
said a while ago that we didn't buy seed, but after we planted
shells on there one year, we bought a few seed.
Q. Who was paid for those?
A. Hayward.
page 61 ~ Q. wr as Hayward the one that sold the seed
oysters to you 1
A. Yes, sir.
Q. And was the check drawn payable to Hayward Carruthers?
A. If we paid him by check, yes, sir. It is possible that
we paid him cash in that transaction, because I sold the
oysters, or let someone else have them.
Q. Mr. Terry, I hand you here what purports to be a copy
of an agreement entered into on June 11th, 1954, between
E. S. Melson and Hayward Carruthers, and Henry M. Terry
Company, and will ask you if the Henry M. Terry referred
to in this agreement was your father Y
A. Yes, sir.
Mr. Mapp: If your Honor please, we would like to offer
that agreement in evidence.
The Court : Is that the original Y
Mr. Ayres: It is a copy I furnished Mr. Mapp. I have no
objection.
The Court: Admitted.
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Mr. Mapp: If your Honor please, I would like to read this
to the Court.
Note: Mr. Mapp then read the agreement in question.
Q. Mr. T.erry, ·do you know how that agreement happened
to be negotiated between the parties to the contract T
A. Yes, ·sir. I think probably the shell planting
page 62 ~ factor had more to do with it than father. It
came about because Mr. Carruthers apparently
had some barren ground, or rocks, ,that weren't producing,
and wanted shells, and he had no access to shells, and he
asked would we enter into an agreement to plant ·shells on
this project.
Q. You were approached by Mr. Hayward Carruther-s·f
A. Yes, sir.. We had bought a few shucking oysters from
him, and it is a practice in oyster planting-most people that
sell oysters to a shucking house, like to get some of the
shells back, and he came to us because at different times,
we had bought shucking oysters, and he had, you mig-ht
say, a claim against us whereby he didn't against any other
house.
Q. Now, in those negotiations, out of which this contract
grew, did you have any conversations, or did anvone in
your firm, or your father, have any conversation with Mrs.
Melson!
A. Not that I know of.
·Q. Did you, yourself, talk to Hayward Carruthers about
iU
A. Yes, sir.
Q. Now, this contract was for a two-year period. I hand
you what appears to be an agreement, dated June
page 63 ~ 8th, 1956, between Elizabeth S. Melson and Hay.
ward Carruthers, parties of the one part, and
Nat W. Terry and Henry M. Terry, .Jr., partners trading as
Henry M. Terry Company, and ask if this purported copy
is a copy of an agreement entered into between the parties
referred to in the agreement?
A. Yes, sir. I have the agreement.
Q. Your original copy of both agreements?
A. I ;have that one, and have examined the other. The
other one is in the files in the office.
The Court: This one was made aft-er your father died Y
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A. Yes, sir.

Mr. Mapp: If your Honor please, I would like to .offer this
copy in evidence.
The Court: If ther-e is no objection, it is admitted.
Mr. .Ayres : No objection.
Note: Mr. Mapp read .the agreement.
Mr. Mapp:
Q. Now, l\fr. Terry, just about the only difference between
the 1954 at?reement and the 1956 agreement is, or is not,
that the 1956 agreement provides that the oyster shells will
be planted on the rocks set forth on a diagram, or on other
·rocks designated by Hayward Carruthers. Is
page 64 ~ that correct?
A. I think so, yes, sir.
Mr. Ayres: I think you will find that the first paragraph
is omitted in the last one.
Mr. Mapp:
Q. Mr. Terry, who negotiated that contract-the last one
I referred to-the 1956 one?
A. Well, that was a contract entered into by Hayward and
me.
Q. Did you have any negotiations with Mrs. Melson at the
time, or prior to the time, of entering into that contract Y
A. Only through Hayward. I didn't 'have any negotiations
with Mrs. Melson at all.
Q. Mr. Terry, acting upon the provisions of the contract,
have you and your company and your father, prior to you,
planted shells on these grounds, as designated by Mr.
Havwa rd Carruthers?
A. Yes, sir.
Q. Do you have a memorandum showing what shells have
been planted on these flats by you and your father?
A. I have it here in the Court Room, yes, sir.
Mr. Mapp: Will you agree to that, Mr. Ayres? It is the
same as set out in the letter, I believe.
The Court: If you have your records, will you get themT
page 65

~

A. Yes, sir.
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Note:

The witness produced the record in question.

Mr. Mapp:
Q. All right, sir. Will you state what shells have been
planted there, and the dates, from your records?
A. Spring planting record, 1954, 6-16-54, Hayward Carruthers rocks, 8,000 bushels of .shells planted on all rocks,
two rocks to be T·erry 's, the balance Hayward's. (Long
Rock and Big Rock). We treated No. 2 Rock and No. 3
Rock as one rock.
Mr. Ayres: Excuse me. Will you look at the diagram,
and give us the numbers of the rocks, instead of the names 7
A. Yes, sir. That would be two and three. I call that Big
Rock. And the long rock w·ould be No. 7. That was in 1954.:
Then the last part of this was about 4,500 bushels on our
part-

Mr. Mapp:
Q. That is your part!
A. Yes, sir.
Mr. Ayres: That is 1954 7
A. Yes, sir.
Mr. Mapp:
Q. Now, will you read the next notation T
A. Spring shell planting, 1955-Hayward Carruthers-on his own rocks, 2,150 bushels. That
was June 15th.
Q. All right, sir.
A. June 9th and 15th, Hayward Carruthers, our rocks,
4,750 bushels. I don't have any record of what we put there
in 1956, because after my father died we discontinued inventorying shells, and turned over what we call "in the
Bay grounds'' to a venture where we plant shells, and this
was the only other place, other than Machipongo.
Q. Do you know whether any were planted there by you
during 1956?
A. Yes, sir, there were shells planted in 1956, and all of
our captains agree that there was at least one day's planting
there.

page 66

~
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Q. Mr. T-erry, ,vhere were these shells planted-I mean who
told you where to put the shells?
A. Hayward in 1954, and Hayward in 1955. I don't know
whether Charlie ever directed the planting, or not, but
Hayward did.
Q. Mr. Terry, is this the first time, today, that you have
ever s·een Mrs. Melson, to know who she was?
A. Yes, sir,. the first time I ever saw her to know her.
Q. Did you ever have any dealings whatsoever
page 67 ~ with Mr. Thorogood Melson f
A. No, sir.
Q. ,vhat is the condition of Parramore Flats at the present
timeY
A. The last time I was up there, I would say it was a very
desirable piece of property.
Q. Does it have any oysters on itt
A. Yes, sir.
Q. ,vould you be willing to venture a guess as to approximately how many?
A. It would be a guess.
Mr. Ayres: I object to a guess.
Mr. Mapp:
Q. Well, can you give-I know you can't just look at a
flat, and give the number of bushels on it with any degree
of certainty, but, based upon your experience in the oyster
business, could you give an estimate as to how many bushels
are on these grounds?
The Court: Which would presuppose some knowledge of
the ground.
Mr. Mapp:
Q. I understand you were there-When was the last time
you were there?
page 68 ~ A. I suppose it bas been four weeks ago. I
went there the first day of the oyster s·eason, which
was the first of October, and was there every day subsequent
to that for three weeks, with a few exceptions. Sometimes,
I didn't go every day, and sometimes the tide was over it,
but I would say every day for three weeks.
Q. As of the last time you were there, then?
A. Bill, I don't know how many oysters. There is a lot
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of oysters ·there. If I told you, it would ·be a guess. I don't
think I could-if I could buy that flat for $10,000.00, I could
sell enough oysters off of it to pay for it, and have it clear,
but that is ·a guess.
·
l\fr. Ayres: I move that that type of testimony be excluded.
The Court : Motion sustained.
Mr. Mapp: That's all, Mr. Terry.
CROSS EXAMINATJON.
Bv M:r. Ayres~
·
·Q. You gave me .a record of the 1954 planting, and fold me
the No. 2, and 3 and 7 rocks were shelled with the 8,000
bushels, and then that 4,500 more bushels were put on your
rocks that same vear?
A. No, sir. I didn't mean to give you that impression. I
put 8,000 bushels of shell on all of it.
page 69 ~ Q. And 4,500 bushels was put on the rocks that
you had possession of under your agreement T
A. That's rig-ht, yes, sir.
Q. Now, in 1955, you had one planting- of 2,150 bus·hels.
Can you tell me which rock that went on T
A. Yes, sir. As a matter of fact, that didn't go on any of
the rocks listed in this diagram. At that time, Hayward
told me the rocks I shelled the year before were full of spats
that he didn't want to take up, and designated other areas
that he wanterl me to nlant.
Q. Do you know where theY were?
A. Yes. si'r. An area along- in here. and an area in here,
bv what is known as the old blind.
· Q. Can you designate that-is that your diagram there?
A. Yes, sir.
Q. I think a diagram is attached to one of these exhibitsMr. Mapp: No, sir. I have one here, if you want to borrow it, though.
Mr. A vres : Will you agree that is the same as the odg-inaU It was attached to the first agreement of 11-:54.
Can we stipulate that it is part of that exhibit?
Mr. Mapp: Yes, sir.
page 70

~

Mr. Ayres:
Q. Will you look at this, and compare that dia-
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gram, and see if it is a copy of the one with your agreement!
.A. To the best I can tell, yes, sir.
Q. Will you take this pancil, and outline, as best you
can, where that planting took placet
A. In 19557
Q. In 1955.
Note: The· witness marked the diagram, as requested.
A. Generally in here, and here, and here.
Q. Then the rocks you designated in rather faint pencil
markings, but with no notation on them, constitute the plaees
where you planted the 1955 shells T
A. Yes, sir. As far as the rocks I shelled for Hayward,
or the area I shelled for Hayward, frequently we would come
there with four or five hundred bushels of shells, and the
tide would be up, and the flat wasn't visible, and he would
have stakes out here, and we put so many here, and when
he thought it had enough, I would move somewhere else, and
to get the relationship of these rocks to the flat-Well, I
didn't have as good a picture of this as of the rocks I
stuck up myself. Maybe there was four, instead of three,
or two instead of three, and maybe two over here,
page 71 ~ but these are the three general areas.
Q. You have no record in 1956 of what you
planted?
A. No, sir, not even a record of what I planted for myself

~19~

.

Q. And you don't know where they were planted T
A. Yes, sir, I know where they were planted.
Q. In this same area Y
A. No, sir. The bulk of what I planted in 1956-No. 7
Rock, and No. 2 and No. 3 Rock that I used, I planted shells
in June, and moved spats in the spring. A lot of people in
the oyster business treat them different. Hayward was
primarily selling seed. He would take up a bushel of
spats and plant it, and maybe get a three for one yield. I
wasn't interested in that. If he was selling seed, he would
leave big oysters there, and I wanted big oysters. No. 6
rock had worked off. I planted some there in 1956, and there
is a rock here that is not designated, by number, but seems
to be a part of Rock No. 1, and my recollection is that it
isn't a straight rock, but a right-angle rock, that we put a few
on.
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Q. Then No. 6 and No. 1 is your recollection for the 1956
planting?
·
page 72 ~ A. Yes, sir. But I would say that part of No. 1
that is parallel-right in here.
Q. It is not exactly as it shows-Instead of being straight,
it curves theref
A. That's right.
Q. But you do not have, I believe you said, a record?
A. I have no record of planting for that year, no, sir.
Q. And you haven't planted any in that area since 1956 T
A. No, sir.
.
Q. And there were certain rocks in these agreements t'hat
were designated for you, for your exclusive use, in consideration of the shells you have planted for Hayward and Mrs.
Melson on the other rocks!
A. That's right. Yes, sir.
Q. How did Mrs. Melson happen to sign this agreement?
A. I don't know Mrs. Melson owned the land, and she
did sign the agreement. I sent the agreement to Hayward,
and he negotiated with her, and she signed it.
Q. You had the agreement preparedf
A. Yes, sir. In fact, I think this drawing here is my
father's, and that is his handwriting.
Q. Well, you knew she owned the land?
A. Yes, sir.
page 73

~

Mr. Ayres: I think that's all.
RE-DIRECT EXAMINATION.

By Mr. Mapp:
Q. Mr. Terry, did you learn from Hayward that Mrs.
M.elson owned the land t
A. Yes, sir.
Q. Did you have a talk with Hayward as to what would
happen to your interest in this property, should Mrs. Melson
pass on?
A. Before we renewed this agreement, Hayward urged me
to continue with this after my father died, and by that time, I
had heard that Mrs. Melson had a life interest in this flat,
and asked him what would happen in the event this interest
passed on into other hands. Is that what you mean T
Q. Yes, sir.
A. ·we talked about that.
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Q. What did he say?
Mr. Ayres: I object to that. It is a legal conclusion.
The Court: He knows about it.
Mr. Mapp: I want to know what Hayward,
page 74 ~ now deceased, said about that.
The Court: All right.
A. Well, he told me that he would look out for my interest
in it. I asked how he would do it. He said he had an agreement wherebv he could do it-that he would have a reasonable
length of th~e to move the oysters off.
Mr. Mapp:

That's all.

Thank you, sir.

NOON RECESS.
Court reconvened at 1 :45 P. M., pursuant to adjournment,
the same persons being present as are heretofore noted.
Mr. Ayres: If your Honor please, there was one question
I overlooked asking Mr. Terry when he was on the stand,
and Mr. Mapp and I have agreed to let him go, and read
it into the record.
The Court: All right, sir.
Mr. Ayres: It is stipulated that Mr. Henry Terry would
testify that neither he nor the Terry Company have purchased -any shucking stock from Mr. Carruthers
page 75 ~ off the Parramore flats since the year 1954, the
first year in which l1e planted any shells on same.
HURLEY CORLISS ROBERTS, JR.,
a witness called in behalf of the Plnintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:
Q. Will YOU state your name and your place of residence,
please sirT
A. Hurley Corliss Roberts, ,Jr. Quinby, Virginia.
Q. Mr. Roberts, what relation, if any, are you to Captain
C11arlie Carruthers and the late Hayward Carruthers?
A. I married their half-sister's daughter.
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Q. You; of course, have known Captain Charlie and Hayward for a great many years, haven't you f
A. Yes.
Q. Did you have any business dealings with Hayward
Carruthers and Charlie Carruthers T
A. Well, I took care of the :figuring of the oyster business
for him.
Q. Mr. Roberts, do yon recall about when you started doing
that for Hayward Carruthers 7
page 76 } A. 1953 or 1954.
Q. In· other words, if I understand you correctly,
you did the book work for the oyster ground!
A. That's right.
Q. Are yon familiar with the proceeds derived from the
Parramore flats by Mr. Carruthers!
A. Yes.
Q. Will you explain to his Honor what arrangement Hayward Carruthers had regarding those flats 7
A. The sales were made to various peopleQ. Who made the sales 7
A. Hayward.
Q. Did Mrs. Melson have anything to do with the sales?
A. None that I know of.
Q. All right, sir.
A. Then he received the money from the buyers, and the
expenses were deducted, such as taking up, the lumping
fees, but no expenses for the equipment, and then he would
ask me to make un a statement for Mrs. Melson so that he
could take the sales-the nurn her of bushels sold, and so
forth-to her along with the money, when he would come up
to Accomac.
Q. And the' money would be brought to l\frs. Melson here
at Accomac!
page 77 } A. Yes, along with the statement showing the
sales and the expenses.
Q. Wbo furnished the equipment T
A. Hayward and Charlie.
Q. And what would that equipment consist ofY
A. Boats, forks, basketsQ. Was that charged in as part of the expenses-the equipment furnished by Hayward f
A. No.
Q. Mr. Roberts, you live right near where Hayward and
Charlie lived, and where Charlie Jives now?
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.A.. Yes.
Q. About how far is it from where they live to the Parramore flats?
A. I would say at least four miles.
Q. Did they maintain a watch over these oyster grounds,
to your personal knowledge Y
A. They did.
Q. What would they do in that connection?
A. Well, he would go down there at night, or during the
day with his-with a gun-and row out from the shore in a
boat.
Q. About how often would he do that, do you
page 78 ~ know?
A. Q.uite often.
Q. Following Hayward's death, did yon go up there with
Captain Charlie to see Mrs. Melson T
A. I did.
Q. ,Vhat was said by Mrs. Melson at that time regarding
these oyster ~ronnds, and the oysters on the ground T
A. Well, Charlie wanted to sell out to her his part and
Havward's part, and she said she wasn't buying.
Q. Did she give her reason for not buying!
A. No. She said she wasn't buying.
Q. Is that the time that Charlie paid her six hundred and
some dollars, as I recall?
A. That's right.
Q. Was anything further said-did she tell Charlie he
would have to get off-that he bad no interest in the oyster
grounrl or the oysters at that time?
A. No.
Q. Was anything decided on it at that meeting?
A. No.
Q. Did vou make a later trip with Charlie?
A. I did.
Q. What was said at that time?
A. Then they said Charlie didn't have any
page 79 ~ oysters there.
Q. That was the second trip?
A. Second trin.
Q. About how long was that after Hayward died?
A. Somewhere from three to four weeks, maybe.
Q. What was decided upon at that conference T
A. There was nothing decided.
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Q. Did Charlie, at that time, make any offer to her, or
she make any to Charlie T
A. No. Charlie still wanted to sell out.
Q. That was the second occasion T
A. But they never did state their terms.
The Court : Who were they?
A. Claud Mears and Mrs. Melson.
Mr. Mapp:
Q. Were you present at a later date when Mr. Mears and
Mrs. Melson came to see Charlie?
A. Yes.
Q. ,Vhat was said at that time?
A. Charlie wanted to know the arrangement. If it was
going to be the same, or what the arrangement would beif it would be the same. Then she told him she had appointed Claud as her agent, and he would have to talk with
him.
Q. Did Charlie l1ave any discussion with Claud
page 80 ~ in your presence 1
A. Yes.
Q. What was said at t'hat time!
A. Well, he still wanted to sell, but they weren't interested
in buying, so tliere was nothing decided then.
Q. And that is the way it was himging until it ended up
where it is now. Is that correct?
A. That's correct.
Q. Oh, let me ask you this. You say you forgot, and
Charlie forgot-I don't believe you did. Pardon me. The
time you took up the payment to Mrs. Melson, did she sign a
receipt for that?
A. She didn't.
Q. Was a receipt presented to her?
A. No, we didn't have one.
Q. You forgot it?
A. ·Yes.
Q. Did be later make a trip to 1'frs. Melson, and ask for a
receipt?
A. We did.
Q. Did she give you one?
A. No. She met me on the porch, and I asked would she
sign the receipt for the money we l1ad broug11t. She said,
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no. I have already signed one. I said, no, Mrs.
Melson, you haven't, and she stuck it in my shirt
pocket, and that was all.
Q. She didn't sign it?
A. No, sir.
Q. That was for the $600.00 and some dollars. Is that
right?
A. Yes, sir.

page 81

~

Mr. Mapp: That's all. Answer Mr. Ayres.
CROSS EXAMINATION.
By Mr. Ayres:
Q. What did you do with the receipt?
A. It is home, I believe.
Q. On the first occasion you ever talked with Mrs. Melson
about this was, I understand, when you and Mr. Charlie
Carruthers went to make that last payment of six hundred
and some dollars?
A. No. The first was down at Mr. Carruther's home.
Q. Was that before you paid the six hundred and some
dollars to her?
A. That's right.
Q. Was that when l1e made the statement that he wanted
to sell out?
A. Yes, sir.
page 82 ~ Q. And you say that Mrs. Melson said that she
was not buying anything. Is that right?
A. That's true.
Q. And the conversation didn't get anywhere and nothing
was decided. Is that correct?
A. That's true.
Q. Now, how long after that before you saw them again f
A. I believe we agreed to meet, maybe, the following Saturday.
Q. Was that first conversation with Mrs. Melson, or Mr.
Claud Mears?
A Botl1. Botl1 w·ere present.
Q. At the first conversation?
A. That's right.
Q. And where was the meeting to be on the following
Saturday?
A. At Accomac.
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Q. Did you meet at Accomac t
A. No. She wanted to meet at Wachapreague.
Q. Did you meet at Wachapreague?
A. Yes.
Q And what would you say happened at that one-Charlie
again said he wanted to sell ouU
page 83 ~ A. Yes, sir.
Q. And didn't she make a statement, Charlie
you have nothing to sell, or what have you to selU
A. That's right.
Q. Well, that pretty well put you on notice that she
claimed that he didn't have any interest in the property?
A. I believe she said that previously.
Q. Did you have any other conversation?
A. They wanted Charlie to take Claud down to the flats,
and, of course, before that Claud said there was nothing on
the flat when Hayward took it over.
Q. I didn't ask you that.
A. That was part of the conversation.
Q. Which time 1
A. This time we are speaking about.
Q. The last conversation you had?
A. No. In between. The second of the three.
Q. You had a conversation on a Saturday?
A. Yes, sir.
Q. How long after that was this?
A. This was the second meeting.
Q. The second meeting took place on Saturday!
A. That's right.
page 84 ~ Q. And that is when she told him he had nothing
to sell?
A. That's right.
Q. And she asked him to take Claud to the flats?
A. Yes, sir.
Q. Did he do it?
A. No, sir.
Q. Nothing was decided at that meeting?
A. Nothing decided.
Q. Did you have another meeting?
A. Yes. That was one day during the week, because I
came home from work. and left after supper.
Q. And that was when Charlie wanted to know what the
arrangement was going to be?
A. He still wanted to sell out.
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Q. That is when he asked what the arrangement would
bef
A. That's right. If she wanted to sell out, or what.
Q. What did you mean about the arrangement. I thought
you said it was going to be like it had been.
A. I don't believe I said that.
Q. She told him Claud was her agent?
A. Yes, sir.
Q. Did the conversation get any further than that!
A. It went on, but nothing decided.
page 85 } Q. Wasn't he told at that time that he couldn't
have the flats f
A. No, sir.
Q. Did you have any further conversation Y
A. It went on.
Q. Any other meetings 7
A. No.
Q. Did Mr. Charlie have other meetings after thaU
A. I don't know.
Q. Were you with him on the occasion at Mr. Mears'
house, in which he told them that he had reconsidered, and
wanted to lease the flats 7
A. No, sir.
Q. You weren't there at that time 7
A. No. I never heard that.
Q. Did you hear him tell them at the conversation at his
home that he was going to look after it?
~ No.
Q. You didn't hear that?
A. No.
·
Q. Did you hear him make any statement to the effect that
he couldn't drive an automobile, and the only way he could
get there was by boat, and it was too far for that 7
page 86 } A. I heard him sav he couldn't drive.
Q. Why did he say that?
A. You can't drive down on the flat.
Q. I know that, but why did he tell them that he couldn't
drive a car?
A. Well, it is a way of going.
Q. You said that he made the statement that he couldn't
drive. Why did he make that statement?
A. I don't know.
Q. There must have been some discussion about what he
could do.
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A. He said he couldn't drive down, but he said he could
.
get ways to go. His brother-in-law could take him. .
Q. Why did he happen to say that? What was bemg discussed when he said that?
A. He told her he would have to get Rooker to take him
to watch it.
Q. They were discussing, then, whether he was going to
keep onf
A. He was trying to find out the arrangement.
Q. Whether or not he was going to be allowed to keep
onT
.A.. Yes.
Q. And he told 'her he couldn't drive, but could
page 87 ~ get somebody to take him?
A. Yes, and that was the reason he wanted to
sell out.
Q. Don't you remember Mrs. Melson told him he could
not have the flats any longer-that she was turning them
over to her brother T
A. No, sir.
Q. You don't- remember that?
A. No, sir.
Note: Mr. Ayres handed papers to Mr. Mapp, who
examined them, and returned them to Mr. Ayres.
Mr. Ayres:
Q. Did yon make up these statementsT
A. I did.
Q. They are the statements that cov-ered the payments
made to Mrs. Melson this year?
A. By Charlie.
Q. Yon were present only when the last payment was
made?
A. That's true.
Q. But you made them for Charlie to carry, or send, to
Mrs. Melson?
A. Yes.
Q. Is this the same kind of statement that you made for
Hayward each year?
page 88 ~ A. Yes.
Q. Following the same language, and making.
them in the same wayY
A. I did it the way he told me.
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Q. And he told you to make it that way?
A. Yes.
Q. And you made them that way in the years when Hayward was living?
A. Yes.
Mr. Ayres:
in evidence.
The Court:
Mr. Mapp:
The Court:
Mr. Ayres:
The Court:

If your. Honor please, I want to offer these
Has Mr. Mapp seen them?
Yes, sir. I have no objection.
As one group-one exhibit!
Yes, sir. I think they should be one exhibit.
Admitted.

Mr. Ayres:
Q. Did you write out the receipt that you carried up there
for Mrs. Melson to sign T
A. No, sir. Gloria did.
Q. Who?
A. Gloria Gladden.
Q. You don't have that with you T
page 89 ~ A. No, sir.
Q. You are certain yon didn't get a receipt that
time?
A. I am.
Q. Get a receipt for these other payments?
A. I didn't take those.
Q. You don't know whether they were receipted for, or
not?
A. I don't know.
Mr. Ayres: That's all.
MRS. LOUISE POWERS,
a witness called in behalf of the Plaintiff, being first duly

sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Mapp:
Q. Mrs. Powers, will you state your full name, and place of
residence, please!
A. 1\frs. Louise Powers. Quinby, Virginia.
Q. ,vhat relation, if any, are you to Captain Charlie Car-

72

Supreme Court of Appeals of Virginia

Louise Powers.
ruthers and were you to the late George Hayward Carruthers!
.A. Half sister.
Q. They lived in Quinby, and so have you, for a great many
years!
.A. That's right.
Q. Mrs. Powers, what was the date of Hayward Carruthers' death?
page 90 ~ .A. The 7th day of April.
Q. .And where was he at the time he died?
A. Kequotan Hospital.
·Q. What had been his physical condition for sometime prior
tQ his death?
.A. He had been in bad health, but trying to keep going, up
until a few weeks before he was taken to the hospital, and I
had known his condition for a long time, but I didn't know
that he knew what was wrong with him.
Q. He and Captain Charlie Carruthers were in the oyster
business, were they not?
A. That's right.
Q. During the sickness and illness of Mr. Hayward Carruthers, who looked after the oyster business?
.A. His brother, Charlie.
Q. Did they operate, and control, what is known as the
Parramore flat, situated in Upshnr's Ne,•k T
A. Yes, sir.
Q. They had it under their direction for a great many
years, did they not?
.
A. I would say at least fifteen.
Q. ·while Hayward was sick, and in the hospital, did Captain Charlie continue to look after that flaU
page 91 ~ A. Yes, he did. I carried him there, and he ta ken
boats and pushed across, and I been back after
him. I have made as 'high as three trips a day.
Q. For the purpose of guarding the oyster ground?
A. That's right.
Mr. Ayres: I object to the leading questions, Mr. Mapp.
Mr. Mapp:
Q. Following Hayward's death, who looked after the oyster ground then Y
A. Charlie looked after it.
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Q. Did Charlie harvest any oysters off the ground after
Hayward's death? ·
A. Well, he harvested what he harvested last year-what
he was working on when Hayward died. _He kept on with
them.
Q. Did Charlie Carruthers give you any money to take to
Mrs. Melson!
A. Yes, sir. I had some money in my possession when Hayward died. He died on a Sunday, and on Monday morning, I
went to Mrs. Melson-Rooker and myself-and took the
money to ·her.
Q. Prior to that time, and during Hayward's
page 92 ~ illness, or at any time, bad Mrs. Melson been down
there to see you, or Charlie, or have anything to
do with the operation of this ovster ground?
A. No. Not pertaining to fhe oyster ground. She stopped
at my house one Sunday, I think, last year, and asked how
Hayward was.
Q. That is· the only time?
A. That is the only time.
Q. Mrs. Powers, you say you took up the 6oney Charlie
had given you to Mrs. Melson, at her home here at Accomac?
A. On the 8th of April 1 took one sum, and on fhe 16th of
April, another sum.
Q. Were those sums represented by cash or check?
A. By ca~h, and counted out to her.
Q. I hand you here a slip dated April 8th, 1957, received
from Louise Powers, $1,164.77, for Hayward Carruthers, for
oysters, si!med Elizabeth Stevens Melson, and ask you if that
is the receipt that you obtained for the first payment?
A. Yes. sir.
Q. And that is Mrs. Melson's shmature?
A. Yes, sir. She said she was so nervous, and
page 93 ~ felt so bad, after I told her that Hayward had
passed away, and if Rooker and I would write it,
she would sign it.
Mr. Mapp: We would like to offer this as an exhibit, your
Honor?
The Court: Admitted.
Mr. Mapp:
Q. Now, Mrs. Powers, I hand you here a statement for
$1,153.97, dated April 16th, 1957, received from Mrs. Rooker
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Powers and Charlie Carruthers, for oysters, signed Elizabeth
Stevens Melson, and ask you if that is the receipt you received
for the second sale of oysters·? ·
A. Yes. My daughter took me, and my daughter wrote the
receipt, and Mrs. Melson signed it.
Q. That is Mrs. Roberts T
A. No, the other daughter that's home.
Mr. Mapp: We would like to offer this receipt as an exhibit, if your Honor please.
Th_e Court: Admitted.
Mr. Mapp:

.

·

· Q. What talk, if any, did you have with Mrs. Melson in the

first occasion that you went th~re to deliver money, regarding
this oyster ground?
A. She asked me how was Hayward, and I told l1er Hayivard passed away the day before, and I had come to bring
her some money, and shl~ says, Oh, no, what in the
page 94 ~ world am I going to do-I don't know one thing
about it-I don't know where the oyster ground
is, anyway, and I haven't spent one penny on it, and never
intend to spend a penny on it.
Q. At that time, did she say aything to indicate that sheMr. Ayres: Ask if she said anything else, if anything.
Mr. Mapp:
Q. What else did she say at that time, if anything!
A. She said she hadn't spent anything on it, and didn't
intend to, that she bad had more money off it since Hayward
had it than ever before, and she really was getting so much
off it that she didn't know what to do with it.
Q. Did she ask you if Hayward left a will&?
. A. Yes, did he leave a will, and did I know how it was left,
and I said, yes, it was left to Charlie. She says I am glad of
that, because I won't have to deal with all of the Carruthers.
Q. At the time of your second trip there to pay Mrs. Melson the money, what did she say then regarding the oyster
ground, if anything t
A. Similar to the same thing as. the first trip. She said, I
begged Hayward to clean that ground, and he
page 95 ~ said, No, there is a living there for us three as long
as we live. She says, I told him that the Mapp 's
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and the Ayres would inherit that, and they were in after us.
Q. Now, can you think of anything else that she said?
A. She said they only had a hundred or two dollars off it
before Hayward had it, and now she was getting so much
money that she didn't know what to do with it, that she didn't
want to put it in the bank, and that Norman Mason was her
lawyer, and he said not to even tell him how much money she
got from it.
·
Q. Was that the general trend of the conversation on the
second trip T
A. The same thing, and she asked me the last word when I
left her door to be mum ..
Q. Have you talked to her since then?
A. No, sir.
Q. Now, Mrs. Powers, there has been introduced into evidence a notebook which I think is designated as Plaintiff's
Exhibit No. 2, and I will ask you if you have seen this book
before this time?
A. I found it yesterday when I was going through Hayward's personal papers to see if I could find more receipts
of where he paid her for oysters.
page 96 ~ Q. Where were those papers?
A. In a buffet drawer.
Q. At his home Y
A. Yes.Q. And this was found there yesterday f
A. Yes, sir. That was found there.
Mr. Mapp: I think that's all
CROSS EXAMINATION.
By Mr. Ayres:
Q. Mrs. Powers, on one of tl1ese trips which you made to
carry the money to Mrs. Melson, didn't you make the statement to her "You are not going to take the ground away
from Charlie, are you!'' ?
A. No, sir, I did not.
Q. Sure of that?
A. I am sure. I had no idea she would even consider or
think of such a thing.
Q. Didn't she, at that time, tell you she didn't know her
brother, Claud, wanted it f
A. No, sir.
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Q. Didn't that take place in the second conversation?
A. No, sir. Brother Claud wasn't mentioned.
page 97 ~ Q. Was there any discussion about CharlieY
A. No, sir, other than she said to tell Charlie not
to worry.
Q. Did you tell him not to worry?
A. I told him what she said. Not to worry.
Q. And you don't recall any statement you made about not
taking it away from Charlie?
A. No, sir. No, sir, I don't.
Q. Why did s·he send Charlie a message not to worry Y
A. Well, that I don't know. I guess if maybe he had lost
their brother, she thought he would worry.
Q. You were talking about the oyster ground, wer~m 't you?
A. I don't know what she was referring to. She said for
him not' to worry.
Q. That wasn't just an isolated statement, was iU
A. Yes, it did. We were not talking about the oyster
ground.
Q. You had made no statemnt to her at all about what are
you going to do about Charlie?
A. No, sir.
Q. Nothing at all Y
A. No, sir.
Q. And just out of a clear blue sky, with no reason, and
without any relation to the conversationA. When I left her, she told me to tell Charlie not to worry.
1\fr. Ayres : No further questions.
page 98

~

MRS. MAGGIE WALLACE.
a witness called in behalf of the Plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mapp:.
Q. Mrs. Wallace, will you state your name and . place of
residence, please T
A. Maggie Wallace, or Margaret Wallace, Quinbv.
Q. What is your occupation?
,
·
A. Merchant.
Q. You run a store there at Quinby T
A. That's right.
Q. Mrs. Wallace, what relation, if any, are you to Captain
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Charlie Carruthers and were you to the late George Hayward
Carruthers Y
A. Half sister.
Q. They lived at Quinby, and you have lived there for a
great many years?
A. Yes, sir.
Q. Mrs. Wallace, what was Hayward's physical condition·
for some time prior to his death?
page 99 ~ A. ·wen, he was-I don't know-He was eat up
with cancer, and wasn't able to do much, but he
fought as long as he could. I have seen him get up out of my
store in such pain he would get down and cry like a baby, and
then get up and go to the flats.
Q. The Parramore flats?
A. Yes, sir.
Q. Did he spend considerable time at Kequotan Government Hospital, prior to his death!
A. Well, yes, sir, back and forth.
Q. While he was there, who looked after the Parramore
flats Y
A. Well, of course Charlie looked after it, and my brotherin-law, Rooker, looked after it. When sales of the oysters was
made, he telephoned me if he couldn't get there, and I took
the orders, where Charlie was to work.
Q. Who telephoned you Y
A. Hayward. He telephoned me from the hospital.
Q. And what would he tell you in those conversations!
A. He would tell me-He wanted to know how Charlie was
working on the oysters, and where to work, what to pay, and
how many to sell, and all like that.
Q. Did Mrs. Melson ever contact you, or to your knowledge,
ever contact your brother, Charlie, as to what to
page 100 ~ do with the oysters, when to get them up, when to
sell, and what to leave there 7
A. No, sir. I called to Chincoteague to the owner of the
monitors which were there at Collins' bu~y, and told them
when the monitors was loaded, and when to come after them.
Q. Who sold the oysters Y
A. Hayward and Charlie. They was the ones contacted.
Q. Did Mrs. Melson have anything to do with it T
A. No, sir.
Q. Before Mr. Thorogood Melson's death, did he ever sell
any oysters from that flat 1
A. Not that I ever heard of.
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. Mr. Mapp: Thaes all.
CROSS EXAMINATION.
By Mr. Ayres:
Q. And I understand that Mr. Hayward Carruthers, even
after he was in the hospital, was still running the business, by
telephoning to you?
A. He went backwards and forwards. He went the last time
in February, and I talked with him several times over the
phone, and he wrote me letters. He wanted to
page 101 ~ know where they were working, and how they
were working, and if the buyers was able to get
oysters, because the monitors were late coming down. He told
me where they were to work, and what they were to pay, and
all like that.
Q. Even after he went to the hospital, 'he still ran the whole
show, didn't he Y
A. With his brother's help.
Q. By telling you what to tell his brother to do.
A. Well, of course, he always bad. Charlie helped him out.
Q. He told you where to tell him to work Y
A. Yes, sir. He told Charlie before be left, and he told me
to tell him after he left, where to take the oysters from.
Q. And what to pay the men for getting them up?
A. Yes, sir. That's a fact.
Q. Were they sold before that, or were they sold after they
were gotten up?
A. The man asked him-He talked with Hayward in my
store, and he has them to his home to talk about how many
oysters he wanted.
· Q. And Mr. Hayward tended to the selling?
A. He tended to the selling.
page 102 ~ Q. And he kept on right to the end in that same
way?
A. He called the 18th of March, and he told me-He said
when could I come over. I said, Hayward, when do you want
me to come. He said Thursday, and that's the last time I saw
him alive, but he still told me what to do about the oysters.
Q. And what to tell the other people to do?
A. Yes, and how many to sell. He never wanted to take
them all up at one time.
Q. So even to the last, ill as he was, he wasn't willing to
rely on Charlie?
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A. Yes, sir, he relied on him doing what he told him to do.
Q. But he still felt that 'he was the one to make the decisions
and to handle iU
A.
ell, they worked just the same as you work with your
wife.
· Q. I haven't gotten around· to getting. up oysters with my
wife yet. That's all, thank you.

,v

ROOKER WHITE POWERS,
a witness called in behalf of the Plaintiff, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
Ry Mr. Mapp:
Q. Mr. Powers, will you state your name and place of residence, please, sir.
page 103 ~ A. Rooker White Powers. Quinby, Virginia.
Q. And are you the husband of Mrs. Louise
Powers, who preceded you to the ·witness stand?
A. Yes.
Q. You have lived at Quinby for some time, have you noU
A. All mv life.
Q. Are you familiar, in a general way, with what is known
as the Parramore flats?
A. Yes, in a general way. I never was on it a whole lot, but
I have been on it.
Q. Did Hayward Carruthers, prior to llis death, ever get
you to go down there with him to guard the flats?
A. Yes, I have been with him, and with Charlie, and have
been by myself.
Q. And just what did that consist of-your trips there?
A.
ell, they consisted of looking all over the flats to see
if anybody was on there, or bothering anything, and, well,
just watching it. That was all.
Q. Mr. Powers, did you go with your wife, :Mrs. Powers, to
take a cash payment from the oysters to Mrs. Melson, at Accomac?
A. Yes, I did.
page 104 ~ Q. ·where was that delivered to her?
A. At her home, here at Accomac.
Q. Did you prepare the receipt that was signed by Mrs.
Melson at that time?
A. I did.

,v
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Q. What was said by Mrs. Melson at that time regarding
th~s oyster ground-to the best of your recollection 7
A. Well, when we went in, she asked how Hayward was,
and of course Louise told her, that he had passed on, and she
seemed awful nervous, and said she didn't know what she was
going to do, and then I give her the money and drew up the
receipt, andQ. Pardon me. Was the money in cash or check 7
A. Cash. And I drew up the ,'reoo'ipt, and she signed it. And
then we kept on talking, and she. said that several times she
had tried to get Hayward to clean the land-that the Mapps
and the Ayres cared nothing about it, and to clean it, and-get
what they could out of it, but Hayward always told her no,
there was a living there for all three of them-her and Charlie, and him, as long as they lived, and he wanted to take some
and to leave some.
Q. Was that the first trip you went up there!
page 105 ~ A. Yes, that was the only trip I went.
Q. You were not present on the next trip?
A. No. Only the one trip.
Q. Did you have any other conversation with Mrs. Melson 7
A. Well, she went on talking about the money. Said she got
so much money she didn't know what to do with it. She got
very little when her husband had it. She said she didn't want
to put it in a safe, and she didn't want to put it in the bank,
so she would put it under the table cloth, and said she didn't
know what to <lo with it. She would get a little out and spend
it at a time, and she also wanted to get a new car, but Norman
Mason advised her not to get thatQ. Now, did she, at that time, make any statement whatsoever indicating that she w·as going to endeavor to terminate
the ap:reement she had with Charlie and Hayward?
A No. Said to tell Charlie she would treat him right-not
to worry.
Mr. Mapp: That's all.
CROSS EXAMINATION.
By Mr. Ayres:
Q. That was the only statement that was made
page 106 ~ at all about what was going to be done with the
.
oyster ground in the future 7 ·
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A. She never said anything about w·hat would be done in
the future witl1 it.
Q. Said to tell him not to worry?
A. That she would treat him right. Not to worry.
Q. Did you or your wife ask her anything about what she
was going to do with the land?
A. No, sir.
Q. It wasn't discussed at alH
A. No, sir. .
Q. This was the day after Mr. Hayward died?
A. That was on Monday. He died of a Sunday.
Q. The day after he died Y
A. Yes.
Q. And she didn't know that he was dead until you came
there and told her?
A. Not until we told her.
Mr. Ayres: That's all.
r~g·(\ 107 ~

·wALTER J. BOOLE,
a witness called in behalf of the Plaintiff, being
first duly s,.rnrn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mapp :
Q. Mr. Boole, will you state your name and place of residence, l)lease, sir?
A. Walter J. Boole, Quinby, Virginia.
Q. How long have you lived at Quinby?
A. I moved there at Quinby in 1916.
Q. And you moved to Quinby in 1916?
A. That's rfo:ht.
Q. Are you familiar with what is known down there as the
Parramore flats?
A. I think so. About as much as anvhodv else around there.
I been working on the water for the last thirty-five years.
Q. Have you done any work on the Parramore flats?
A. Yes, sir. I been working some for Mr. Carruthers for
the last few years. I never worked on the Parramore flat before. Now, Mr. Will Melvin had that in charge, and I was
working for Mr. Polk Lang, and-
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Q. That is when you became familiar with the Parramore
flats T
page 108 ~ A. That's right.
Q. You say you were employed to work on the
flats!
A. Since Mr. Carruthers had them.
Q. About when did Mr. Carruthers employ you 1
A. ~Tell, I been working for 'him the last seven or eight
years. When Mr. Carruthers got it, I was over at Norfolk
working, during World ,var 2. ,Vhen I came back, he had the
flat. There wasn't anything much on the flat at the time Mr.
WIII Melvin give it up.
Q. ·what was the condition of the flats when you first came
over here to work for Mr. Carruthers?
A. Not too many oysters on it.
Q. Do you ha.ve any idea about how many T
A. ~Tell, I wouldn't say it was over-a rough estimation~
not over three or four thousand bushels, if that many.
Q. Now, just what was your work for Mr. Carruthers?
A. Vv ell, when he started taking up oysters. he never did
sell many oysters only for seed. When he started taking those
up, he hired me. I helped dig them up at so much a bushel,
and he also wanted me to lump his oysters for him, andQ. Right there, I want to get that before his Honor. What
is meant by lumping?
page 109 ~ A. ,ven, you take a bunch of men working on
the scows, when they come to the monitor to put
their oysters out, it is to estimate how many oysters they have.
If I thought they had twenty-five, I would say about twentyfive bushels. You can't be exact all the time~ If they didn't
agree and want to take that, w·e always kept lmshel tubs ready
to tub the oysters. Wl1en we couldn't get together on the lumping, we tubbed them.
Q. Are you considered a right good lumper? Good at estimatin~ how many bus11els were in t11e small boats as thev
were brought up to you!
·
.,
A. I g-uess I could do about as good as the average. I
lumped for Mr. Reese Harrison, at "'\Vachapreague. He put
monitors there, and I lumped and bought for Jiim. I lumped
the oysters for him, and I did so for Mr. Clarence Carpenter.
Q. You have had experience in lumping oysters?
A. Yes.
Q. Now·, l\fr. Boole, as an employee down there, did you
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ever have any dealings with either Mr. Thorogood Melson,
prior to his death, or with Mrs. Melson, after his death Y
A. No, sir.
page 110 } Q. You were employed by Mr. Hayward Carruthers. Is that right?
A. Yes, sir.
Q. ·who were the other people that got up the oysterswho were they employed by?
A. By Mr. Hayward Carruthers.
Q. Who told them where to get oysters, and wl1ere not to
get oysters ?
A. Mr. Carruthers.
Q. Who owned the equipment that was used in getting up
the oysters?
A. Well, he had scows, and equipment for them. Sometimes,
people had their own scow, but he had scows there for them.
Q. You say 'he '-who do you mean?
A. Mr. Carruthers.
Q. Mr. Hayward Carruthers. Is that right?
A. Rig"ht.
Q. Who sold the oysters that came from there?
A. He did, far as I know.
Q. Hayward Carruthers?
A. Yes, sir.
Q. ·wrere you paid by Hayward Carruthers?
page 111 } A. Was I paid Y
Q. Yes, sir.
A. What do you mean?
Q. Was he the one that paid you for your work?
A. Yes, sir. Yes, sir.
Q. ,vhat ,vere your charges for lumping the oysters?
A. Mr. Carruthers gave me a cent on the bushel.
Q. And in the last couple of years) about how much would
he get a bushel for the oysters-a rough average?
A. Do vou mean where l1e sold them to the man that was
buving- them?
Q. Yes.
A. Anywheres from eighty-five cents, I think, to a dollar. He
may have gotten a dollar five for some last year. I wouldn't
say for sure. Mr. Carruthers never did tell me much about his
business. He hired me, and I worked for him.
Q. Mr. Boole, how many bushels of oysters do you estimate
are on the Parramore flats at the present time!
A. Well, Mr. Mapp, I l1aven 't been on there since just be-
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fore the ovster season come in. I was crabbing. I crab some
along, but., from what I could see:Mr. Ayres: I object. ·when did the oyster season come in?
A. First day of October.

page 112

~

Mr. Ayres: Of this year?

A. Yes, sir.
Mr. Mapp:
Q. All rigllt, sir.

Mr. Ayres: You have been there around October 1st?
A. In September, I was on there.

!fr. Ayres: All right, go ahead.
A. I should estimate eight to ten thousand bushels of oysters on the flat.

Mr. Mapp: That's all. Answer Mr. Ayres:
CROSS EXAMINATION.

Bv Mr. Ayres:
Q. You sav Mr. Hayward never told you anything about
his business?
A. No, sir.
Q. Was he a pretty good lumper himself T
A. Well, he was fair. He was all right, but he always
trusted it to me most of the time.
Q. You did all the lumping-?
A. Most of it. Sometimes the man buying the oysters from
Chincoteague lumped some, if he happened to be
page 113 ~ there ;md I wasn't there.
Q. Mr. Carruthers ·had other oyster ground of
his own, didn't he?
A. He had some of his own f
Q. Yes.
A. Yes, he has some.
Q. He had boats for that, as well as what he used here y
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A. I think so. I think he used fhe same boats on it.
Q. Now, what experience have you ever had in estimating
how many bushels of oysters are on the ground Y
A. Well, all the experience I have is I been oystering for
the last thirty-five year, myself, and that is about all the experience-working on them myself. I can go on a rock and can
tell pretty well what is on there.
Q. Do you know how many acres there are in this piece of
ground?

A. Do I knowY No, sir, I don't.
Q. Do you know. how many rocks are on it T
A. Well, not to be exact, I don't.
Q. And you were there in September. Did you go on all
the rocks there T
A. No, sir, I didn't.
Q. Which rocks were you on?
page 114 ~ A. Which ones did I go on?
Q. Yes.
A. I went on some in the middle of the flat, and some on the
edge, and some where he had shells planted there.
Q. That was the shells that Terry planted theref
A. That's right.
Q. How did you happen to go on them at that time?
A. How did I happen to go 1 I went crabbing. Peeler crabbing.
Q. How did you happen to make an estimate of how many
oysters were there Y
A. How did I happen to make an estimate?
Q. Yes.
A. I could see enough to come in two thousand bushels of
it. I said eight to ten thousand.
Mr. Ayres: That's all.
Mr. Mapp: If your Honor please, that's our case.
Mr. Ayres: If your Honor please, I move the Court to
strike the Plaintiff's evidence. T·here has been nothing established here, of any reasonable certainty, that there was any
agreement of lease, as alleged in the Plaintiff's bill, and, even
if the Court can come to the conclusion, from the evidence of
the operation, that there was a lease, there is no
page 115 ~ evidence as to what the terms were, w·hen it began, when it was supposed to terminate, or anything in the world about it, except the division of the proceeds. And, even if the Court should consider that there was a
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lease arrangement of some kind that might be terminated-a
tenancy from year to year-there is nothing in the evidence
to give the Court any help, or indication of the time of year
that tenancy commenced, or when it started, or when it was
to finish, or anything about it. I submit that the evidence is
too indefinite and too vague for the Court to render any judgment in favor of the Plaintiff's depriving the Defendant of
t'his oyster ground, on the theory of any lease in existence
permitting them to continue their operation.
Tl1e Court: I overrule the motion until I have heard your
evidence. I will hear you again on it.
·
Mr. Ayres: I except to the Court's ruling, if your Honor
please.
~

MRS. ELIZABETH S. MELSON,
one of the Defendants, being first duly sworn, testif1ed as follows :

page 116

DIRECT EXAMINATION.
By Mr. Avres:

·Q. Mrs: Melson, you are the wife of-widow of-Mr. Thorogood Melson?
A. That's right. Yes, sir.
Q. How old are you!
A. Sixty-two.
Q. And your name is ElizabethA. Eliza beth Stevens Melson.
Q. Did you and Mr. Melson own this piece of land together?
A. Yes, sir.
Q. What tvpe of ownership-did you own it outright, or
for life, or wl1aU
A. For life.
Q. And when did l\fr. Melson die?
A. February 15th, 1954.
Q. Had Mr. Hayward Carruthers, prior to his death, been
lookimr after the Parramore flats for him?
A. Yes, sir.
Q. Tell the Court what the arrangement was that thev had?
A. I didn't hear the arrangement. My husband
page 117 ~ told me he made all the arrangements with Mr.
Hayward Carruthers, and he was to. work it for
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half-furnish the boats and things, and give us half the proceeds.
Q. That information was given to you by your husband f
A. That's right.
Q. You were, then, half owner of the property?
A. Yes, sir.
Q. Followin~ your husband's death, did you have any conversation wit'h Mr. Hayward Carruthers about the oyster
g·round?
A. He came to my home, and right at that time I didn't
know which way to turn, and Hayward come to ask me about
it.
Q. What did be ask you?
A. How the oyster ground was going to stand, and I told
him to continue on as he was until further notice, and may I
put in here, Drummond, a clause-That there was never a
mention of any kind about Mr. Charlie Carruthers being in
on it.
Q. Was that the only agreement you ever had f
A. The only one.
page 118 ~ Q. And he came to see you after your husband's
death to ask how the oyster ground was going to
stand?
A. That's right.
0. Now, did that agreement continue in existence as long
as Mr. Hayward Carruthers lived f
A. That's right. Yes, sir.
Q. Do you recall signing two agreements for the purpose
of having the Terry's put some shells on the oyster ground?
A. Yes, I do.
Q. At wl10se advice did you sig-n those?
A. Mr. Carruthers. He rome there and brought the papers
all written up, and asked me to sign.
The Court: W'hich one! There arc two involved.
1\fr. Avres:
0. i1:r. Havward Carruthers?
A. Yes. si 1:·.

Q. Did· you consult your brother about that?
A. I asked what he thought, and he advised me that it was
all right..
Q. And you say that Mr. Hayward Carruthers brought.
the papers to you to sigu f
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A. Yes, sir. At ,vachapreague.
Q. And you signed them there?
page 119 ~ A. Yes, sir.
Q. Did you have any discussion, then, about
what your's and his agreement was Y
A. No, sir.
Q. "\Vasn 't even mentioned?
A. Not a word. Just told him to continue on as he was.
Q. That was right after your husband died, w·hen you
talked to him?
A. That's right.
Q. And you never had any other discussion about it?
A. Not another word, no, sir.
Q. ·when did you learn 1\fr. Hayward Carruthers was dead!
A. I don't remember the date I knew, no, sir.
Q. How did you learn it?
A. Mrs. Powers come there on Monday. I remember it was
Monday afternoon, or Monday morning, when she came, and
told me Hayward was dead, and she had some money for me,
which she gave me. I acknowledge that.
Q. Did you have any discussion about the oyster ground at
that time?
·
A. She asked me wl1at are you going to do with the oyster
ground-you are not going to take it away from Charlie, are
you, and I said, I don't know, Louise. Claude wants it. That
was the discussion.
page 120 ~ Q. Nothing was decided?
A. Nothing was decided.
Q. When was the first time you saw Mr. Charlie Carruthers
after his brother's death'?
A. I went to ~r. Carruther's grave-to the cemetery-and
spoke to him the.re, and told him I would be down to see him
in a day or two. His sister knows that-they were fhere. I
waited, and he didn't come to see me, and I told Claud, you
are to have full possession,·
Mr. Mapp: I object to conversation between Mrs. Melson
and her brother.
The Court : Sustained.
Mr. Ayres:
Q. You instructed Claud to go and have a talk with him?
A. That's right. I did.
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Q. Was that for the purpose of telling him that Claud was
going to take charge of the oyster ground?
A. It was~
·
Q. Do you know whether Claud did go to see him T
A. Yes, sir, he did.
Q. Did he make any report back to you afterwards as to
whether the visit was satisfactory?
A. Not a word. Then I called his sister, Mrs. ·wallaceQ. Wait a minute-You didn't listenpage 121

~

Mr. Mapp: If your Honor please, s·he answered the question. Mr. Ayres talked about my
leading the witness. I have the same objection to his leading
his witness.
.
The Court: It is obvious that the witness didn't understand the question.
.
Mr. Ayres: She was answering something else.
Q. I asked if your brother Claud reported back to you that
his visit to Mr. Carruthers was satisfactory?
A. Yes, sir, he did.
Q. That it was satisfactory
Mr. Mapp: If your Honor please, I object to that.
The Court : Sustained.
Mr. Avres:
Q. Was he able to rea~h an understanding with him?
A. No, sir.
Q. Then did you make arrangements to go see him yourself?

A. I did.
Q. Do you know wl1en that visit took place?
A. I don't know the exact date, Mr. Ayres, but it was on a
Saturday morning.
Q. Do you know about when it was-was it still in April
or in May?
page 122 ~ A. I don't know. I wouldn't sav.
Q. About ·how long was it after Mr. Hayward
Carruthers' death?
A. About three weeks, I would say.
Q. Did anyone go with you?
A. My. brother.
Q.. Where did you go?
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A. To Mr. Carruther's home.
Q. Did you have a talk with himY
A. I told him I had come to talk over the oyster ground,
and all he would say to me was that he wanted to sell,
he wanted to sell, and I said, Charlie, what do you have
to sell, you have got nothing, but he kept on that he wanted
to sell, and I said, I am not buying. So far as mixing my
brother in it, I didn't, only to say he was to take over.
That's all.
Q. Did you ever get any satisfactory understanding with
Mr. Carruthers Y
A. Not that day, no, sir.
Q. Did you have a subsequent conversation with him 1
A. Yes, sir . .1 was still at ·wachapreague, and on Sunday
morning, he come rushing in our kitchen, and I said, Charlie,
I don't do business on Sunday, and then he
page 123 ~ asked would I stay over on Monday to have tllis
talk, and I told him I would. Mr. Hurley Roberts
was right fhere, and he heard every word.
Q. Did you stay over Monday t
A. I did.
Q. Did he come back on Monday?
A. Yes.
Q. vVhat was the purport of that conversation?
A. The first thing Charlie said when he come in was I
have reconsidered, and I do want tbe oyster ground, and I
said, Charlie, you can't get it.
Q. That brings me back-In this conversation at Charlie's
home, did he make any statement to you at that time as to
whether he wanted the oyster ground¥
A. No. All he said was that ]1e wanted to seU.
Q. Was any statement made about the condition of ltis
health Y
A. He said he was too old to tend to it. He stated his
age-I don't remember what he said. He said, I am too old
and feeble to tend to it. I can't get there by automobile.
I can't drive. And I can't get there by boat. That is just
what he said.
Q. And, following that, he wanted to sell?
A. On Monday night, he came and said that he
page 124 ~ had reconsidered.
Q. That was on Saturday that he told you that
his health was bad and he couldn't tend to it, and on Monday
that he said he 'had reconsidered!
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A. Yes. I told him he couldn't get it, that I had appointed
Claud for my agent, and he was to do anything he wanted,
and that anything he wanted to know, regardless of what it
was, to go to Claud, and not come to me any more over
it.
Q. Did any discussion occur between you and Mr. Charlie
Carruthers about any shells being planted on the rocks on
this ground?
A. I asked him during the conversation on Monday how
many bushels of shells he ever planted on the ground, and
he said neither one. He said, no, ma 'am, I haven't planted
either one.
Q. Now, following your statement to him at your brother's
home, telling him he couldn't get the oyster ground, did you
give your brother any instructions about taking charge of it Y
A. Following that conversation, Mr. Ayres? Yes, I did.
Mr. Ayres : You can take the witness.
CROSS EXAMINATION.
By Mr. Mapp:
Q. Mrs. Melson, I understood from your evipage 125 ~ dence that you were not familiar with the details of the agreement entered into between Hayward and your late husband, Mr. Thorogood Melson T
A. Only through my husband. That's right.
Q. I believe yon stated that your husband told you that
Hayward was to furnish boats and equipment, and give you
m1e-half of the net proceeds?
A. Yes, sir.
Q. About when was that, Mrs. Melson Y
A. I don't remember. When Havward took it over. I
don't know.
.,
Q. Can you give the Court any idea Y Would you say
fifteen years ago-something like that?
A. Yes. No. I only got it in 1945. It was deeded to me
in 1945.
Q. Your husband had control of the rocks prior to that
time, hadn't he?
A. Yes. He rented it.
Q. So it is possible that this arrangement was entered into
before that 7
A. I don't know. I couldn't tell you.
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Q. Mrs. Melson, the relationship between your husband
and Mr. Carruthers was very good, was it not?
page 126 ~ A. So far as I know, very agreeable.
. Q. They never had a misunderstanding, or
anything of that sort!
A. Not that I know of, no, sir.
Q. And you, of course, were not familiar with the Parramore flats at that time, and are not familiar with them
now?
A. I have seen it, yes.
Q. Seen it from a car?
A. Yes.
Q. Now, following Mr. Melson's death, you say Mr. Hayward Carruthers came to see you?
A. Yes.
Q. And at that time you told him just to continue on under
the arrangement he had with your husband. Is that right?
A. Yes, sir.
Q. And from that time on, that is the way it kept on going,
wasn't it?
A. Yes, sir.
Q. Where was the money paid to you for the oysters sold!
A. In my home.
Q. And you live at Accomac?
A. That's right.
page 127 ~ Q. And you lived at Accomac at that time?
A. Yes, sir.
Q. Who would bring that money to you?
A. Mrs. Louise Powers and her daughter brought the
first.
Q. I am not talking about the last payments. I am talking
about following your husband's death?
A. Oh, Mr. Hayward Carruthers did it at that time.
Q. He would bring the money to you?
A. Yes, sir, his own self.
Q. And give you a statement, showing how he arrived
at the amount?
A. Yes, sir.
Q. I think you introduced in evidence some of the later
statements. Did you tell him where you wanted shells
planted?
A. No, sir. I didn't know anything about it. I left it up
to Hayward.
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Q. Did you tell him where you wanted oysters taken from,
and where you didn't want oysters taken from 7
A. No, sir.
Q. Did you tell him to go ahead and get the oysters off
this ground 7
A. No, sir. I left it up to him. I didn't interpage 128 } fere.
Q. You left it entirely to him, and didn't interfere with it in any way T
A. No, sir. My husband took full charge of it while he
was living, and, in 1954, when he passed away, I told Hayward
to continue as be was doing.
Q. And your only interest in it was getting the money that
was derived from it under this arrangement. That is correct, isn't itT
A. Yes, sir.
Q. Now, Mrs. Melson, the two copies of contracts that
were introduced here in evidence, you executed both of these
contracts, did yon not Y
A. Yes, sir.
Q. And how did you happen to sign the contracts-Did you
have them prepared?
A. No, sir, I didn't. Hayward bad them prepared.
Q. Who suggested getting Mr. Terry to plant the shells t
A. Hayward did. To my brother, not to me.
Q. Hayward Carruthers did that!
A. Yes, sir.
Q. And he brought the contracts to you already prepared.
Is that right 7
A. That's right.
page 129 } Q. And you signed them Y
A. I signed them, yes, sir.
Q. And Hayward signed them Y
A. Yes, sir.
Q. What was done with the contracts, then Y
A. I don't know. I produced mine in Court.
Q. At that time, did you turn the other copy over to Hayward!
A. Yes.
Q. And he took the contract and left 7 Is that right Y
A. Yes.
Q. In any of those negotiations, did you ever see Mr.
Terry, or any of the Terry's Y
A. No, sir. Never.
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Q. And you signed fhat upon Hayward Carruther 's suggestion?
A. Yes.
Q. Now·, Mrs. Melson, following Haywards' death, vou had
several conversations with Captain Charlie regarding the
oyster ground. Is that right?
A. Yes. I don't know about several. I bad one or two.
Q. And yon talked to the others, too-to the members of
the familv?
A. I talked to who?
Q. Mrs. Powers?
page 130 ~ A. No. Only when she brought the money
that day.
0. Rl,e did bring· the money?
A. Yes.
·
Q. How manv times did she hring; money to you!
A. Two. And Mr. Charlie and Mr. Hurlev Roberts hrouS?:ht
it the last time. They said I didn't sign· for it, but I did.
Q. You did?
A. There were only three payments brouc:rht to me, and I
.siimed for all three.
Q. You sfa:ned receipts for all three?
A. I certainly did.
Q .. Mrs. Melson. you. of C'lOUrse. gavP Mr. Ayre~. vonr
counsel in this suit. all of the information from whiflh 11e
prepared the answ·er that has been filed in this suit, did you
noU
A. Yes, sir. I did.
Q. Now, it is alle~ed in the ten paraa-raphs of the answer,
as follows :-''That your Respondent"-that is you and
Mr. Mears-'' admit that there was pairl to Elizabeth S.
Melson the sums al1e!red in Paracrranh 10 in said bill of
complaint, but state that only the third payment
page 131 ~ was delivered by the said Charles H. Carruthers,
and that she refused to shm a naper which was
later presented to her in connection with said third payment,
and not at the time said payment was made, for the reason
that the said Charles H. Carruthers had been informed that
the said Claud Mears was attending to the said oyster ground
for her.'' Which is correct-what you testified, or what
your counsel put in this answer f
A. I don't know what you mean. You will have to make it
plainer.
Q. I am trying to make it as plain as I can. You are an

Milton T. Hickman, Executor, v. Elizabeth S. Melson 95

Elizabeth S. Melson.
intelligent witness. You stated that you signed a receipt
for. the third payment.
A. No, I didn't sign it. Yes, I did sign it. You got me
mixed up. I got three payments, and I signed for all three.
Q. Can you account for why your answer, filed in this suit,
says that you didn't sign iU
Mr. Ayres: .You are misinterpreting that. Doesn't that
sav a paper tl1at was later brought to her to be signed!
Tl1e Court: She said that she declined to sign a paper that.
was brought to her, or presented to her, after the
page 132 ~ third pavrnent.
]\fr. Mapp: · Yes, sir, but she said that she
Ri!!necl a receipt for all three payments.
The Court: She still savs that.
l\fr. l\fopp: I am asking-· how she reconciles that with the
m1~we1· w·hich s~ys that she didn't sign tl1e tllird receipt.
The Court: I listened to that very carefully, and my
1·ecollection is that the answer you just read made a reference to a paper that was presented sometime after the
third payment was made.
Mr. Mapp: That's right. Our evidence is that she signed
rPreipts for the first two payments, and the third, they forr·ot to ask her to sign it and took it back later, but her evidence on the stand has been that she signed a receipt for all
three payments, and yet, in her answer, she alleges that she
didn't sign the receipt for the third payment.
The Court: Read that again. I didn't get that impression.
Note: Mr. Mapp re-read the paragraph in question.
The Court: You are referring to another paper now. In
cross examination you asked about a receipt-that says a
paper presented to her later.
page 133 ~ Mr. Mapp: I think there very obviously is a
discrepancy. When s·he testified that she signed a
receipt for all three of these payments, and in this, it is alleged
that she refused to sign a receipt-a paperMr. Ayres: ,vhich was laterA. I signed three papers, but the last one that they brought
on Tuesday night at my home, when I had told them not to
bother me ·about it-to go to him,
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The Court: I thought that Mr. Roberts said that they
took the receipt there at some later time, and she wouldn't
sign it.
Mr. Ayres: Mr. Roberts' testimony was that the first time
they came, they forgot it, and that came back with it later,
and she refused to sign it.
Mr. Mapp:
Q. Do you say that you signed it the first time they came
there!
A. I did. I signed three receipts, and the fourth that they
brought me at night, I didn't sign, because I ·had already
signed it.
Q. And that was the reason you gave them for
page 134 ~ not signing iU
A. Certainly it was.
Q. When they came back the second time, you said you
were not going to sign a receipt, because you had already
signed one?
A. That's right.
Q. Now, in your answer, the third paragraph, it is stated
as follows: '' And that ·she refused to sign a paper which
was later presented to her in connection with said third
payment, and not at the time said payment was made, for
the reason that the said Charles H. Carruthers had been
informed that the said Claud Mears was attending to the
said oyster ground for her''-Which reason is correct?
A. I don't know what you mean. I answered your question the best I know. Explain what you mean. I told you I
signed three papers, and the fourth I wouldn't sign. That
is all I can tell you.
Q. What I mean is simply this. You just stated on the
witness stand under oath that your reason for not signing
the paper brought to you at a later date was that you had
already signed a receipt for that payment Y
A. I did.
Q. Now, in your answer you said the reason
page 135 ~ you wouldn't sign the paper that was brought to
you at a later date was, and I quote "that the
said Charles H. Carruthers had been informed that the said
· Claud Mears was attending to the oyster grounds for her''.A. I never mentioned that.
Q. You gave your counsel the informatio'n for preparing
this answer, did you not Y

Milton T. Hickman, Executor, v. Eliza~eth S. Melson 97

Claud B. Mears.
A. I think you have it wrong. I don't think Drummond
told you that.
Q. I would be delighted for you to read your answer, if you
don't think I read it right.
The Court: Don't let's ·have a debate.
Mapp 's question.

Answer Mr.

Mr. Mapp:
Q. When was the first time you told Charlie-Captain
Charlie Carruthers-that you were turning this oyster ground
over to Yonr brother?
A. On Satuday, to his house. I rlon 't remember the date,
Mr. Mapp.
Q. Was that-Had yon talked to him prior to that?
A. No, sir.
Q. That was the first time you talked to him?
A. Yes, sir.
pa,g-e 136 ~ Q. Hadn't he come to Accomac to see you?
A. No, sir. He had never been in my house.
Q. He broug-ht you a payment to your house, didn't he?
A. That's right, yes. The day he brought the paymenthe and Mr. Roberts.
Q. Didn't he come later?
A. They didn't say anything about the oyster ground that
time.
Q. Did you say anything to him?
A. I don't think it was much.
Q. But you accepted the money!
A. Wouldn't you?
Q. I am not on the witness stand. Now, it wasn't until
later tl1at you told him at Wachapreague that you were turnin.g- this over to your brother Claud f
A. No, sir. I told him at his home, on Saturday morning,
right in his yard, right at 'his house, and he told me he
didn't want it.
Mr. Mapp: That's all.

page 137 }

MR. CLAUD B. MEARS,
being first duly sworn, testified as follows :
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DIRECT EXAMINATION.
By Mr. Ayres:
Q. State your name, please sirY
A. Claud B. Mears.
Q. Where do you live?
A. Wachapreague.
Q. What is your age 1
A. Fifty-seven.
Q. What relation are you to Mrs. Melson Y
A. Brother.
Q. W'hat is your business?
A. Waterman.
Q. Are you an oysterman?
A. Yes.
Q. Do you have oyster grounds of your own 7
A. Yes.
Q. How long have you been engaged in the oyster business T
A. Oh, twenty-five years.
Q. Are you familiar with the cultivation of oysters, both
for seed and shucking stock?
A. Yes, sir.
page 138 ~ Q. Are you familiar with the manner in which
they are marketed and handled and cultivated
and gotten up 1
A. Yes.
Q. Is that method general on the seaside area of Quinby,
Wachapreague, and so forth?
A. I think so.
Q. You have been in fhe Court Room during all of this
trial, have you not?
A. Yes.
Q. The agreements that were spoken of, that have been
signed between Mr. Hayward Carruthers and Mrs. Melson
and the Terry's. Mr. Hayward Carrutl1ers and Mrs. :Melson
A. ·well, I think H was on my insistence that she did it.
The first she heard about it was Mr. Carruthers-I had seen
him around the water front.
Q. That was Mr. Hayward Carruthers?
A. Yes.
Q. Did he have a conversation with you about shelling
these rocks T
A. Yes.
Q. Will you recite what that was f
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.A.

,vell, he was telling me that there was rocks on these

Parramore flats that were depleted, and not
producing anything, and that Mr. Terry had
been up and looked them over, and had agreed
that for the privilege of planting shells on certain of these
rocks for himself, he would plant a like· number somewhere
about for my sister, and that, being that shells were hard
to· get, and in most cases they couldn't get them, and it looked
to him like it would be a good idea, where the rocks were
depleted and not producing, and he asked my opinion. I
told him it looked like a good idea to me, and he asked
me to mention it to my sister, w·hich I did, and she asked
what I thought, and I said, if you have something not producing, and if you can get it to producing and you can get
something from them, it looks like a good idea to me.
Q. So you advised her to sign the agreements?
A. Yes.
Q. Mr. Hayward Carruthers came to see you and asked
you to talk to your sister to get her to consent to it?
A. Yes.
Q. Following Mr. Hayward Carruthers death, did your
sister make any arrangement, or tell you anything about it,
or direct you to take charge of the oyster grounds
page 140 } for herT
A. Yes. Yes.
Q. Following; that conversation, did you make a visit to
Mr. Charlie Carruthers?
A. Yes, sir.
Q. Do you know how long that was after Mr. Hayward
Carruthers' death T
A. I would say approximately three weeks.
Q. ,vi1ere did you see l\Ir. Carruthers?
A. In his yard.
Q. Anybody there but you t
A. No one that I seen.
Q. Tell the Court what tl1e conversation was that took
place between you T
page 139

~

}Ir. Mapp: I understood you to say that no one was
present except you and Captain Charlie. Is that right?

A. That's right.
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}JIJ ears.

Mr. Ayres:
Q. Tell the Court what was said.
.
A. I come up, and we spoke, and after exchanging a few
words, I told him that my sister had sent me down to see
about the oysters and oyster ground, and to let me know
what about fhem. I said she wanted me to take them over
for her. I said she said that you hadn't been to
page 141 } see her, or anything. He said, well, she wasn:t
in any hurry, was she. I said, no, not particularly, but she didn't know where she was and understood
thnt yo11 were still marekting oysters. He said, I will g·o
to see 'her verv shortly. I said, that would be a~reeable.
I Rat there probably ten or fifteen more minutes, and I considered that was prettv cool, and I backed out and left, and
when I seen her, I told her exactlv how I figured I had been
treated-mighty cool-and no courtesy whatever.
Q. Did you tell him that she wanted you to take the o~Tsters
over?
A. Yes. and I think fhat is why I was treated so cool, because I did tell him that.
Q. Did you say you also understood he still had been
marketing oysters?
A. Yes.
Q. What wa·s the last-the next-conversation that you
had with Mr. Charlie Carruthers?
A. Well, the next time, I wouldn't say whether it was a
week or ten days-it was on a Saturday morning, I went
down to his house with mv sister.
Q. And who was there then?
A. Mr. Roberts and Mr. Charlie.
page 142 ~ Q. Tell the Court what that conversation was.
A. Well, Charlie come out and invited us in,
which we did, and after we had been in there a while, exchanging a few words, why something come up about the
oysters and the ovster ground. and I don't know who started
it, but I know Mr. Charlie, he said, well, Mrs. Melson, I
don't want the oyster ground. I want to sell what I have.
She says. what have you p:ot to sell. You don't have anything
to sell. He said, it would stagg-er you what I want for mine.
She s·aid, I am not buying anything, because I don't consider
you have anything to sell. So, we kept on pro and con between all of us, and that is as near to anv decision as was
come to, and, finally, in ten or fifteen minutes after that,
we got ready and left.
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Q. That was all saidA. Yes.
Q. When was the next time you saw him?
A. The next morning-Sunday-I think it was, that he
and Mr. Roberts drove up there to my home at Wachapreague.
Q. Was your sister staying with you T
A. Yes. Spending the weekend, and he wanted to know
where my sister was. I said, Charlie, she is there
page 143 ~ in the kitchen. He drove up to the drive. I
says, she is right there in the kitchen. So he
went in. So she said, well, Charlie, I don't talk any business
on Sunday. He said, well, that is all right. He said I
come to see if you would stay over. That he would come
tomorrow. He said, I will come to see you tomorrow after·noon. So she agreed to stay over.
Q. Did he come back T
A. Yes.
Q. What happened thent
A. Well, the next afternoon, I would say it was getting
along five or six o'clock. Of course, I wouldn't say exactly.
He and Mr. Roberts come up, and we also-the four of
us-went in the kitchen, and were sitting around the table,
when it come up about the oysters again, and Charlie said,
Mrs. Melson, I have come to tell you I have reconsidered,
and I will keep the oyster ground, and take care of it just
like I have been doing. She said, No, Charlie, Claud is
going to take over. I don't want you to do it. So, it was
then said something about the shells and oysters. Well,
Mr. Roberts-sister said, Charlie, did you ever plant shells
or oysters on there. He said no, and Mr. Roberts
page 144 ~ said, Mr. Charlie, or Charlie, I don't know which
he called him, I thought you told me that you
had planted oysters and shells ·on there. He said, no I
never. So that was about all of it, and he said he 'had reconsidered, and wanted to take it, and she said she didn't
want him to. I was to take it.
Q. Following that, did you make a trip to the oyster
groundY
A. In fact, I think that day-I am pretty sure-I asked him
that day if he would show me the boundaries if I come down,
and he agreed to it, if I come down, he would take me down
and show me the boundaries, which I went, and went to his
home on the date I was supposed to have, and he wasn't 'home,
and I couldn't locate him anywhere.
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Q. Did you later go and look the ground overt
vVent in August, I think it was. I
went down and got Harry White from Quinby to take me in
his motor boat, and sail me around the boundary of the
land.
Q. In the interim, there had been some negotiations toward
a possible settlement, which finally fell apart?
A. Yes.
Q. And was it following that trip that you made down
there that the suit was brought!
A. Yes. Yes, probably a week or ten days.
page 145 ~ Q. Now, Mr. Mears, you state that you are
familiar with the practise of planting oystersWhat is the oyster planting season for seed oysters 1
A. Well, you plant them any time from the time the season
comes in, which is the first of October, until the following
spring, until the weather gets too hot, and then it is hard
to get people to work on private ground, so long as oysters
are plentiful on the public rock. See, they can make more
where they get all they catch than they can by getting so
much a bushel on private ground. Therefore, it is hard, you
know, to get anybody to work on private ground until the
season is out.
Q. The season on the public rocks?
A. Yes.
Q. And that closes when?
A. The last of February.
Q. .And what is the general practise for getting up oysters
on the private rocks-what time T
A. From then until the weather gets too hot. It soon gets
too hot, and sickens or kills the oysters before they can replant them.
Q. That is usually about when T
page 146 ~ A. Well, of course, some years differ in
weather, but this year it happened to be about
the last of May that it got so hot they couldn't handle
them.
Q. That is usually the average time?
A. Yes, unless it is a real close place where vou go to
·
take them up and re-plant them quick.
Q. How are oysters gotten up for seed oysters f
A. You get everything you can is the usual thing.
Q. That is loaded into the boats Y
A. Well, yes, I did.
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A. Yes. And carried to monitors, and estimated, lumped,
or measured.
Q. Are they culled-the seed oysters Y
A. I have never seen it.
Q. How about shucking stock?
A. Oh, yes, that is, and it is a practice to cull them on the
ground if it is private ground and you can, and it saves a
lot of handling of mud and stuff in the boat, and is a much
cleaner operation by culling on the flat, than by putting
them in the boat, mud and all.
Q. Is that a general practice with shucking stock Y
A. It is on natural growth. Of course, planted beds they
have to get them up where they tong, and cull from the
boat.
page 147 ~ Q. You spoke of planted ground. Does that
mean where oysters are started somewhere else,
and then taken out and planted?
A. That's right.
Q. Do you know whether these flats have afforded any
shucking stock in the last several years!
A. Only hearsay.

Mr. Mapp: I object.
Mr. Ayres:
Q. You can't testify to what was heard. As a matter of
fact, Mr. Carruthers finished up this last season for getting
the planting stock, didn't he?
A. I don't think so.
Q. You said when you were there in May-around the first
of May-that he was still taking up oysters then.
A. Yes.
Mr. Ayres: Answer Mr. Mapp:
CROSS EXAMINATION.

By Mr. Mapp:
Q. And he accounted for the oysters be was taking up in
May-He paid that to your sister, Mrs. Melson, did he noU
A. I understood that, yes.
page 148 ~ Q. Now, Mr. Mears, are you-were you-familiar with the arrangement entered into between
Mr. Thorogood Melson and Captain Hayward Carruthers?
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A .. No. Only what I heard from Thorogood. That is as
much as I knew.
Q. And you were not present at the time Mrs. Melson
testified she talked to Captain Hayward Carruthers, and
they decided to continue the same arrangement, were youYou don't know what time of the year that was made, or anything that was said?
A. No.
Q. When was the first time you went on the flats, Mr.
Mears!
A. Which flats?
Q. On Parramore flats Y
A. I never went on them.
Q. Never been on them in your life?
A. No, sir. Any more than the shore-the shore line.
Never been on the oyster ground. I been on the shore
line.
Q. That is what I mean. Did you, as your sister, l\frs.
1\ Ielson 's agent-did you supervise or control the getting- up
of oysters, or the sale of oysters, or the plantin~ of shells,
or anything of that nature on the Parramore
page 149 ~ flats 1
A. No, indeed.
Q. You didn't enter the picture until Captain Hayward
Carruthers died. Is that right?
A. That's right.
Q. You say you had a number of conversations-I kind of
lost track of them-with Captain Charlie Carruthers, foilowing the death of Hayward Carruthers, about these flats'?
A. Onlv three.
Q. And two of those, he came to see you and Mrs. Mehmn?
Or was it the other wav around!
A. Yes, that's right. .. I went once alone, and once witl1
her, and once he came to my house.
Q. Did you feel it was necessary to notify Mr. Charlie
Carruthers that you were taking over the grounds f
A. Only that he had been working it, w"hich I taken for
granted, for Hayward, because I have never heard Charlie
mentioned in it, in any way. · It was always between HaywardQ. You, of course, knew that Hayward and Charlie were
brothers?
A. Yes.
1
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page 150}

Q. And had been very close all their lives T
A. Oh, yes.
Q. And that they lived there toget]1er?

A. Yes.
Q. And that Charlie and Hayward worked in t]1e oyster
business together?
A. ·wen, I understood that.
.
Q. No, doubt about that, was there?
A. Sure. Sure.
Q. Now, you, or Mrs. Melson, so far as you .know;· never
planted any shells thereYA. No, I haven't.
Q. .And you have never done anything about the oysters?
A. No.
Q. The money has been paid to your sister, Mrs. Melson,
as the oysters were sold?
A. I understand so.
Q. Now, you say that Mrs. Melson asked you about these
two agreements?
A. Yes.
Q. Mr. Mears, you, of course, are a business man, are you
not?
A. I am not so good, I guess.
Q. But you are a business man, aren't you·?· :
page 151 } A. I try to get along somehow.
Q. Well, Mr. Mears, in both of these agreements, Hayward Carruthers name appears along with the
name of your sister, does it not Y
A. Yes, I noticed that.
Q. Didn't it impress you as passing strange that if Hayward Carruthers was simply an employee, why he should
be entering into an agreement with Mrs. Melson, in an agreement with the Terry's?
A. No. I don't know any of the leg·al things . That would
escape me. I taken it for what it was given to me-that
the8e rocks were depleted, and they would be planted, and
make them all prolific and bearing, but I didn't take anything
of that contract, which I am unversed enough in legal contracts for it not to register with me.
Q. For ·what rea~on would the name of Hayward Carruthers appear in these contracts, and be a party to them Y
A. I don't know. It don't look like to me it was necessary,
but it was helpful.
Q. Yet, upon your suggestion, your sister executed them!
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A. That's right.

Q. And you told ·her you thought it was a very good idea Y
A. Yes.
page 152 } Q. And the idea. originated with Hayward Carruthers, did it not 7
A. Well, yes, it had, because I didn't know Mr. Terry,
and he is the one suggested it.
Q. And your only trip around Parramore flat was in a
motor boat with Harry White?
A. Yes.
Q. And that was shortly before this suit was brought Y
A. Yes.
Q. Have you, or your sister, Mrs. Melson, served any
written notice on Charlie Carruthers, or on Hayward Carruthers, to vacate these flats 7
A. Only Mr.· Ayres, her counsel.
Q. Wrote the letter?
A. Yes.
Mr. Mapp: That's all.
RE-DIRECT EXAMINATION.

By Mr. Ayres:
Q. Mr. Mapp asked if you knew what the arrangement was
between Mr. Melson and Carruthers. Did I understand you
to say that you heard Mr. Melson say what it was?
A. Yes. He said Hayward was to take and work the flats,
and was to get half of the proceeds for his services.
Mr. Ayres: That's all.
page 153}

RE-CROSS EXAMINATION.

By Mr. Mapp:

Q. And who was to furnish the boats and equipment?

A. It wasn't mentioned. At that time.

Q. You heard your sister testify it was mentioned when
Mr. Melson told her?
A. Yes, but I didn't hear it. He didn't mention it to me.
Mr. Ma pp: That's all.
Mr. Ayres: Mr. Mapp, in view of your question about the
notice, I have this, if you care to see itf
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Note: Mr. Mapp examined the paper in question, and returned it to Mr. Ayres.
Mr. Ayres: If your Honor please, may we enter this as an
exhibit-a copy of the letter-by consent of counsel, as Defendant's Exhibit No. 1..
Note: Mr. Ayres theu read the letter to the Court.
The Court: Admitted.
MRS. ELIZABETH S. MELSON,
recalled:

Q. Mrs. Melson, Mr. Mapp, I think, asked you about the
copies of the agreement between yo~ and Mr. Hayward
Carruthers and the Terry's. Were you given one of the
copies of that agreement Y
A. Yes.
page 154 ~ Q. And you testified that Mr. Hayward Carruthers kept the other7
A. Yes.
Q. You don't know whether that was turned over to the
Terry's, or what was done with iU
A. No.
Mr. Ayres: That's our case, sir.
The Court: Any rebuttal!
Mr. Mapp: No, sir. No rebuttal .
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