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VIRGIN.IA 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

Robert W. Akers 
1215 North Herndon Street 
Arlington, Virginia 22201 

and 
C. Gordon Zeeman 
1215 North Herndon Street 
Arlington, Virginia 22201 

Plaintiffs, 

James T. Barnes of Washington, D.C. , 
a body corporate , 

Deborah J. Moore, Registered Agent 
6901 Old Keene Mill Road, Suite 310 
Springfield , Virgini a 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Inc.) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR JUDGMENT 

LAW NO . 

COME NOW plaintiffs, Robert W. Akers and c. Gordon Zeeman and move 

£! ~ £ for judgment agains t the Defendant on grounds and in the amounts as herein-. '{( 

:'.:! ~ ~.~ 
3; U: C5 ~ after set forth: 

1. Plaintiffs, Akers and Zeeman, are principals of Nor th American 

Real Estate and Land Company, Inc. a Virginia corporation duly licensed to 

transact business in the Commonwealth. ., 
;;; 
N 
N 

< 2 . At all t imes relevant hereto, defendant James T. Barnes of .. i 
~ 0 
)( "' !l !> Washington , D.C., Inc. was a corporation qualified to transact business in this 
ci z 
" 0 ... 

0 s Commonwealth . 

"' < 
3. On March 27, 1980, at their offices located at 1215 North Herndon 

Street, Arlington, Virginia, plaintiffs executed a certain brokerage agreement 

with the defendant. A copy of t he executed brokerage agreement is attached 

hereto , marked Exhibit A and made a part hereof by this reference . ~ 



4. Pursuant to paragraph 7 of the brokerage agreement, a deposit 

of $10 ,000.00 was paid to defendant by plaintiff Akers which deposit was to 

be returned if the defendant was unable to obtain a commitment substantially 

in accordance with the terms of paragraph 2 of the agreement • . A copy of the 

face of the said deposit check is attached hereto, marked Exhibit B and made 

a part hereof by this reference. 

5. Pursuant to paragraph 3 of the brokerage agreement, the agree­

ment was to remain in effect for a period of 45 days, or until May 10, 1980, 

and until either party terminated the agreement by written notice to the other. 

On May 16, 1980, plaintiff Akers mailed such a termination letter to defendant, 

an unsigned copy of which is attached hereto, marked Exhibit C and made a 

part hereof by this reference. 

6. During the duration of the agreement, defendant did not obtain 

a commitment substantially in accordance with paragraph 2 of the brokerage 

agreement (Exhibit A). 

7. Plaintiffs have demanded the return of the deposit of $10,000.00 

and defendant has refused these demands. Plaintiffs believe, and therefore 

allege, that defendant deposited the said deposit check of $10,000.00 into 

its own accounts, prior to the termination date of the brokerage agreement, 

in complete disregard and violation of a previous oral agreement between the 

parties that such would not be donio· Thus, defendant wrongfully took and 

converted all of plaintiffs' deposit funds to its own use and have placed 

the funds beyond plaintiffs' reach. 

8. Plaintiffs have, as a result of the intentional, wanton and 

fraudulent actions of defendant been caused to incur attorneys fees to 

prosecute this action and capital needed for the transaction of business has 

been jeopardized because of defendants' retention of the said deposit funds. 

9. Plaintiffs reposed trust and confidence in t~e defendant, relied · 

to their detriment upon the defendant and in its duty to act in a quasi-



" 
fiduciary capacity, and the defendant willfully and fraudulently breached 

that trust and confidence. The actions of defendant were intended to cause 

harm to the plaintiffs and said actions have in fact caused irmnediate and 

potentially irreparable harm and will in the future cause additional harm to 

plaintiffs. 

WHEREFORE, plaintiffs pray: 

1. For judgement against the defendant, in the amount of $10,000.00, 

plus interest from the date of the conversion. 

2. That plaintiffs be awarded attorneys fees for the prosecution of 

this action, costs of this action, such compensatory damages as Plaintiffs 

have and will suffer as a consequence of defendant's actions as aforesaid and 

punitive damages in the amount of $100,000.00. 

3. For such other relief as to the Court may seem proper. 

BEAN, KINNEY, KORMAN & HYLTON 
2007 North 15th Street 
P.O. Box 749 

W. H. Hylton, 
Counsel for P 

22216 

Robert W. Akers 

~·· 
By Counsel 
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Coin l..; :{':T'n i es -The liir~st Privately Held Mo'fr~~e B.inkin; Firm . 

. ~ 

James T. Barnes Mortgage Company 
One Cen1rol Plozo, 11300 Rockville Pike 
Rockville, Maryland 20852 (301) ~68-9300 

James T, Barnes of Washington~ 
n.c:;· lnc. 

One Central Plaza· 
11300 Rockville Pike 
Rockville, Maryland 20852 

R,E! Construction/Pennanent Financi_ng 

BROKERAGE AGREEMENT II f)ut./,4#.4.tV v--
l:sKCf JV.. ~·~ EDtvf# ' 

Agreement between ~ 4iz..()M 'A<-€tttAd {hereinafter 
called the "Owner") and JAMES T. BARNES OF WASHINGTON, ·D.C., INC. (hereinafter 
called the uBrokeru). 

1. · ·Exclusiye Rioht to ·obtain Commitment. ln consideration of the 
Broker's best efforts to obtain a cor.rnitment from a responsible lender for 
~ mortgage loan on the property .known as 

.") 

according to the general tenns specified in paragraph 2, the Owner grants the 
Broker the sole and exclusive ri~ht to obtain a· financing commitment on said 
property. 

-~~=- 4 

2. Tenns. 
{a) Type of loan: Construction and Permanent Commitments. 

{b) Amount: $_1,300,000. 00,. but not to exceed 75% of value. 
{c) Interest Rate: Construction loan at prime plus 2%. 

Permanent loans at the hlgher of 2% above the 
gross FHLMC 60 day auction rate, 30 days prior 
to closing or the lender's prevailing commercial 
mortgage rate. 

{d) Term of loan: Construction loan for 12 months, with extension 
for ·additional 6 months for additional fee. 
Pennanent loans for ·5 ·years ·with amortization not 
to exceed 25 years. 

(e) Commitment fees: Construction at 2 points. 

Permanents at 2 points plus 2 points paid by buyer. 
{f) Term of Commitment: Construction loan settlement to take place within 

(g) Guarantees : 

60 days. Permanent loan term for 12 months with 
6 month extension for additional fee. 

Pe r~ona l guarantee of principal s. 
r! 



Com pan I es -The L.srgcrt Privately Held Mort<:'!~ Banking Firm 

Brokerage Agreement 
Page Two 

3. Duration of Agreement. 

(a) This agreement shall remain in effect for a period of 
45 days from the date specified above and shall continue 

thereafter until either party tenninates by written notice to the other 
party not less than fifteen (15) days prfor to the date intended for 
termination. The Owner acknowledges his affirmative duty to provide all 
documents necessary for all loan applications and agrees that should he 
fail to provide all such documents within ten (10) days of the date of this 
agreement, or subsequent request by any lender or potential lender, this 

· agreement shall thereupon oe extended for a period equivalent to the ·number 
of days after the ten (10) day period until all the necessary documents are 
provided. 

""" (b] During the period specified in pa~agraph 3(a), this ~gr~ement 
shall be irrevocable. 

·:J 

(c) Should the Owner fail to exec_ute or submit necess.ary documents .· ' . in connection with a loan application, withdraw a loan application or otherwise f'. 
fail to cooperate with a lender, or otherwise prevent the Broker from obtaining 
a commitment, the Broker will be entitled to its commission in full. 

4. Authority of Broker. During the tenn of this agreement, the Broker 
is granted the sole authority to contact lenders and to take all steps necessary 
to obtain a commitment for a mortgage loan. The Owner agrees to refer-to Broker 
all inquiries or offers .he may receive from lenders and represents and warrants 
to Broker that he has contacted no other lenders or·other brokers than as 
specifi ed on Schedule A attached hereto. Owner agrees that Broker shall be. 
entitl ed to a commission regardless of whether .a loan corranitment is <;>otained from 
a lender listed on Schedule A hereto. · -

5. ·Representations: The Owner represents that he is the Owner in fee 
simple of the property and that there are no encumbrances thereon other than as 
listed in Schedule B attached hereto. The Owner further represents that all 
informatfon submitted relative to any coimlitment appl 1cation sha,11 be true and · 

·accurate to the .oest kn owl edge of· the Owner. 

6. · · Corrrni s s ion •. 

(a) If a conmitment i ·s obtained substantially in accor-dance with the 
terms contained in paragraph 2 of this agreement (or a cor.mitment at such other terms 
as are acceptable to the Owner), or~ if the Broker locates a lender ready._.wi.lling 

5 
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Brokerage Agreement 
Page Three 

and able to make such a commitm~nt, or in .the event that a commitment is 
obtained while this agreement i$ in force~ by the Owner or anyone else, the 
Broker will be entitled to, and Owner agrees to pay, a commission in an amount 
equivalent to 1 % of the amount of the loan. 

(b) Any efforts undertaken by the Owner in obtaining, or assisting 
in the obtaining of a commitment, whether occurring before, during or after 
execution oft.his agreement, shall in no way affect the Broker's entitlement to 
commission. 

(c) The Owner agrees that the Broker shall be the sole broker in 
procuring this ·commitment and, therefore, agrees to hold the Bro ker harmless 
against any claim of other brokers for a share in the conmission for produci ng 
the loan and to defend any such claims, includi.ng without limitation the payment 
of attorney's fees. · 

(d) The Owner understands and agrees that the Broker may receive a 
fee or other compensation from a lender for the placement and/or servicing of the 
loan. Such services or fees shall in no way affect the Owner's obligations under 
this agreement. · 

(e) The Broker's commission shall be aeemed earned, and due and 
payable upon issuance of cormlitment . 

7. Deposit. Broker hereby acknowle.dges receipt of a. good faith deposit 
in the amount of $10,000.00 which shall be applied towcrds the corrr.nission due 
the Broker if a commitment is obtained. The deposit shall be refunded if Broker 
is unable to obtain a corrmitment substantially in acccrcance with paragraph 2 of 
this agreement. 

8. Obtaining of Commitment After Tennination of Agreement . 

(a) If a commitment is obtained from a lender to whom application 
was made on behalf of Owner by the Broker after expiration of the term of this 
agreement, the Broker will nevertheless be entitled to its full corrmission. 

(b) If, within twelve (12) months from date of issuance of a 
commitment, O~ner shall accept another commitment from the same lender(s). issuing · 
the corrmitment, Broker shall be deemed to hav·e earned the same percenta.ge fee on 
the later transaction as is set forth in paragraph 6(a} of this agreement. 

9. Fees. Owner agrees to pay upon request by a 1ender all fees and 
disbursements, including but not 1.imited to, lender's attorney .fees, tit1e 
insurance pre~ium, r ecording tax, government stamps, survey, appraisal and 
correspondent fees, if any, and any and all other reas onaole expenses in connection 

6with the loan. 
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Brokerage Agreement 
Page Four 

10. Publicity. 

{a) The Owner agrees to permit the Broker to erect a sign on the 
property during the period of construction, which shall indicate that the Broker 
has arranged the mortgage financing. ~n the event .the 5ui1ding is completed, 
the Broker agrees that said.sign shall be placed on the property for sixty (60) 
days. The cost of preparing the sign shall be borne by the Broker. 

{b) In the event a commitment is obtained, the Owner authorizes the 
Broker to transmit new releases to various real estate trade and other publications 
announcing the arrangement for financi~g and related details. 

11. Construction ·of 'Agreement. The parties agree that this agreement sha11 
be construed in accordance with the laws of the State of Maryland. 

)J} WITNESS WHEREOF the parties heret~ave executed thi s .agreement this 
~1 day of · D\ A<L • 1~_. 

BY: 
~~~~~~~~~~~~~~~~~ 

TITLE: 
~~~~~~~~~~~~~~~~~ 

BROKER: ~P{1E? . I, BARNES OF WASHINGTON,D.C .• INC. 

BY: v~~>Eely 
TITLE: u~e_ 
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RCCC!VEO n.~Y 1 ~ 1830 

NORTH AMERICAN 
REAL ESTATE & LAND COMPANY~ INC. 

121 5 NORTH HERNDON STREET 

P.O. BOX 390 

ARLINGTON, VIRGIN"IA 22210 

703 522-2236 

May 16, 1980 

Mr. Michael W. Fraley 
Vice President 
James T. Barnes of Washington, D.C., Inc. 
One Central Plaza 
11300 Rockville Pike 
Rockville, Maryland 20852 

Dear Mike: 

This is to inform you that your exclusive employment contract to 

procure a loan for our Hartland Road project , dated 27 March 1980, to 

run for 45 days, has expired and is hereby terminated. Please return 

our $10,000 deposit check immediately. 

cc: Walter N. Hylton lTl, Esq. 
Bean, Ki'nney, Korman & Hylton 

Don Shircliff, VMC Mortgage Co. 

Charles V. Hardwi ck , Jr . 
The Barnes Co. 

Habib Hakim . 
North American Finandal Investment 
& Management Group, N.V. 

Sincerely, 

Robert W. Akers 
President 

~- 9 



VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

ROBERT W. AKERS 
and 

C. GORDON ZEEMAN, 

) 
) 
) 
) 

Plaintiffs,) 

v. 
) 
) 
) 

JAMES T. BARNES OF ) 
WASHINGTON, D.C., INC., ) 

) 
Defendant ) 

AT LM4 NO • 2 6.!i~ J. 
f; . . 
~I 

JUL 2S1900 

ANSWER AND COUNTERCLAIM 

' _,, 

COMES NOW the Defendant, James T. Barnes of Washington, 

D.C., Inc., by counsel, and in answer to the Motion For Judgment 

filed herein, states as follows: 

1. Defendant is without knowledge or information suff icien 

to form a belief as to the truth of the allegations contained in 

paragraph 1 of the Motion For Judgment and, therefore, denies 

said allegations. 

2. Defendant admits the allegations contained in paragraph 

2 of the Motion For Judgment. 

3. Defendant admits the allegations contained in paragraph 

3 of the Motion For Judgment. 

4. Defendant admits a deposit of $10,000.00 was paid to it 

by Plaintiff Akers pursuant to paragraph 7 of the exclusiv e 

brokerage agreement attached to the Motion For Judgment as 

Exhibit A (hereinafter the "Exclusive Brokerage Agreement"), and 

that a copy of the said deposit check is attached to the Motion 

For Judgment as Exhibit B. Defendant denies the remainder of th 

allegations of paragraph 4 of the Motion For Judgment since thes 

the Exclusiv e Brokerage Agreement "speak for themse lves" as to 

I the contract between Plaintiffs and Defendant. 
10 
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ii 
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ii 
II 
ii 
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r ,I 
11 
I 

5. Defendant admits that it received a signed letter 

equivalent to the letter attached to the Motion For Judgment as 

Exhibit c. Defendant is without knowledge or information 

sufficient to form a belief as to the date the letter was mailed 

or by whom, and, therefore, denies that it was mailed by 

Plaintiff Akers on May 16, 1980. Defendant also denies that the 

letter was effective as a "termination11 letter pursuant to the 

Exclusive Brokerage Agreement. In addition, Defendant denies th 

remainder of the allegations contained in paragraph 5 of the 

Motion For Judgment since these allegations constitute 

conclusions of law and the provisions of the Exclusive Brokerage 

Agreement "speak for themselves" as to the contract between 

Plaintiff and Defendant. 

6. Defendant denies the allegations contained in paragraph 

6 of the Motion For Judgment. 

7. Defendant admits that Plaintiffs have requested the 

return of the $10,000.00 d~posit and that this request has .been 

denied. Defendant denies the remainder of the allegations 

contained in paragraph 7 of the Motion For Judgment. 

8. Defendant denies the allegations contained in paragraph 

8 of the Motion For Judgment. 

9. Defendant denies the allegations contained in paragraph 

9 of the Motion For Judgment. 

WHEREFORE, Defendant requests that the Motion for Judgment 

be dismissed and that it be awarded its costs and fees expended 

and such other and further relief as the Court deems just and 

proper. 

1f 



II 
II 

COUNTERCLAIM 

For its Counterclaim the Defendant states as follows: 

1. Defendant operates as a mortgage company and is a 

II corporation organized and existing under the laws of the District 

2. Plaintiffs are citizens of the United States of America 

.and at all times herein relevant, were residents of the 
I 
:commonwealth of Virginia. 

I 3. On March 27, 1980, Plaintiffs and Defendant entered into 
I 

" ·an exclusive brokerage agreement pursuant to which Defendant 

agreed to attempt to obtain a financing commitment for a 

·construction loan and permanent loans to qualifed purchasers in 

!~conjunction with the development of certain real property owned 

y Plaintiffs and known as Hartland Roads Condominium Off ice 

roject, upon which Plaintiffs intended to construct office 

ondominium units. Said brokerage agreement is attached to the 

laintiffs' Motion for Judgment as Exhibit A and hereinafter is 

eferred to as the "Exclusive Brokerage Agreement." In 

onsideration of Defendant obtaining such a financing commitment, 

t laintiff s agreed to pay Defendant a commission in the amount of 

rne (1%) percent of the amount of the construction loan and 

r
ermanent loans obtained. 

4. In accordance with t~e Exclusive Brokerage Agreement, 

t
efendant obtained a commitment for permanent financing of 

ualified purchasers of the units to be constructed on the 

forementioned real property in the total amount of 

~1,624,500.00 

l 5. Despite Defendant's performance in accordance with the 

xclusive Brokerage Agreement, Plaintiffs refused to accept the 
I 

12 



rom~itme~t an~ to proceed to perform their obligations in 

fonJun~tion with the Exclusive Brokerage Agreement, thereby 

~reaching the Exclusive Brokerage Agreement. 

6. In accordance with paragraphs 3 and 6 of the Exclusive 

!Brokerage Agreement, Defendant is entitled to a commission 

1equal to one (1%) percent of the $1,624,500.00 permanent 

:! financing obtained for Plaintiffs, or $16, 245. 00; and to a · 

!!commission equal to one (1%) percent of the $1,300,000.00 

ilconstruction loan which Defendant was prevented from obtaining 

!due to Plaintiffs' breach of the Exclusive Brokerage 

I Agreement. 

WHEREFORE, Defendant requests judgment against Plaintiffs 

in the amount of $29,245.00 plus interest from the date of 

judgment, costs and attorney's fees, such compensatory damages 

as Defendant will suffer as a consequence of Plaintiffs' 

actions and such other relief as the Court may deem proper. 

REPETTI, DEERIN & MURPHY, P.C. 
1010 Wisconsin Avenue, N.W. 
Suite 630 
Washington, o.c. 20007 
(202) 333-8040 ~ 

By: Of .....,,t,, 'Jl, .v (:C.U 
Leslie J. os 
Counsel for Defendant 

JAMES T. BARNES OF 
WASHINGTON, D.C., INC. 
By Counsel 

Virginia Address: 4231 Markham Street 
Suite 200 
Annandale, Virginia 22003 

1.3 
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CERTIFICATE OF SERVICE 

I 
I hereby certify that a true copy of the foregoing Answer 

and Counterclaim was mailed, postage prepaid, this 21st day of 
July, 1980 to W. H. Hylton, Esquire, 2007 North 15th Street, 
P.O. Box 749, Arlington, Virginia 22216, Counsel for 
Plaintiffs. 

14 



1 

2 

3 

4 

PARTIAL TP.A..~SCRIPT 

P. R 0 C E ~ D I N G S -----------
* 
* 
* 

THE COURT: All right. I have the decision 

5 here and have made notes of it and will read those to 

2 

6 you so the stenographer can take it down and there will 

7 be no question then of what was said and here is the 

8 decision: Argument that the commitment which was brought 

9 hack by Mr. Fraley is not the one which the Plaintiffs 

10 wanted or would be happy with is really not the point. 

11 The real question here is whether the Barnes Company 

12 through Mr. Fraley performed its contract of brokerage 

13 and should be paid in accordance with it. 

14 Earlier on in the meetings, it was made clear 

15 to the Plaintiffs that the loan would not be procurable 

16 by the Defendant unless the Plaintiffs ~roduced some 

17 additional financial banking. 

18 As distasteful as this was to the Plaintiffs, 

19 they nevertheless said that they could comply with this 

20 requirement. 

21 It is not important to the decision here whether 

22 Mr. Hakim ever became the partner in the legal sense of 

23 the Plaintiffs, but rather from the point of view of one 

14-R 
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5 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

14..:.B 

3 

-1ea ling w:!.th t.h~ Plaintiffs in good faith was he, Hakim, 

a part of their gro up for p urposes of this transaction? 

Clearly, I think the answer to that must be 

yes. 

The .Plaintiffs introduced Hakim to the entire 

transaction. The submission to Hanson is replete with 

information about him. A meeting was held in his office 

and a proposed partnership was set up on his letterhead. 

Significantly, at no time was anyone told 

that they could not deal with Hakim in the case. 

The Court, therefore, finds that this individual 

was held out to the Defendant as a person who was either 

a part of their group or was in the process of becoming 

a part of the group, and as such, communications to him 

or emanating from him are binding upon the Plaintiffs. 

Much has been said of this case about the 

brokerage contract and any deviations which might exist 

between it and the loan commitment which was obtained. 

It should be noted that the brokerage contract 

is general in its terms and is not designed to cover 

every contingency that might arise. If the latter were 

the case, the document would have to be about as long as 

the mortgage or the deed of trust itself. 



1 

2 ::-.crtq-age or a l oa!1. comrni trnc::nt, but rathe r a contract of 

3 employment . It is not required to cover all contingencies 

4 and need not have the precision of a loan document. 

5 It is also important to remember that these 

6 cocunents, that i s, b roke r age a greements, are used in the 

7 ~ortgage lending business and the law presumes that people 

8 who sign them are familiar with the practices that prevail 

9 in the trade or ? ro f ession. That is the principle reason 

10 why all details need not be included in them. 

11 The Court views this case as one that depends 

12 upon whether or not there has been a substantial perf ormance 

13 of the brokerage contract. It is why my concern throughout 

14 the case has been with the claimed deviations between it 

15 and t h e terms of the commitment of the John Hanson Company . 

16 In the early stages of the c a se the sub ject 

17 

18 

19 

20 

21 

22 

23 

of presale requirements came up . All the evidence before 

me is that they are common in the permanent financing 

of cor.nnercial or office units. 

One eXi;>ert, I believe, said that it is ex­

ceptional when they are not required and anothe~ said that 

he was not aware of an instance where they were not required. 

It would have been a wante of a broker's time to seek a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

l oan with o ut GL;:::i r· :c: ·..J r e r.,_e nt-:: s o long a s t he Hanson 

corrwii t ment •..-a !J i :i line with ?revailing r equirements of 

the mortgagees. 

In this regard, there was no deviation from 

the brokerag?. contract. 

5 

The provigions r e latinq to presale requirements 

meet that standard. The same may be said for the terms 

of the loan produced b y Mr. Praley insofar ag they dealt 

with the rate of interest, the floor on interest and t..~e 

buy-down provi~ions in the commitment from John Hanson. 

If anything, those conditions were more 

favorable to the borrower or developer than the ones 

contained in the brokerage contract. 

The Court finds as to the claimed deviations 

from t~e terms of t he brokerage contract that they are 

not of such character that they may be said to constitute 

breach of t..~e terms of the brokerage contract. 

In t..~is case, I have examined the evidence 

very carefully in an effort to determine the legal con­

sequences of what the parties wrote, said, or did in the 

21 course of their dealings. I do not attribute bad faith 

22 to either party to this case. 

23 ! do think, however, that it was unreasonable 

1.4-D 



1 fo: ~~a P!ain:i ffs tc fee! th a t t~e Oafcndant bro~er 

2 ;vo uld conti.:rne to perfo rm :-iis side of t!'le co!'ltract ~·1it!1out 

3 even clearing t~e deposit check in an escrow account. 

4 The reason why the check was de?osited is of no consequence. 

5 It was certainly held for more than a reasonable time. 

6 In any event, the de~osit of the check seemed 

7 to trigger t~e occurrence of a ntlr.'her of things and bring 

8 the case to a head. 

9 The Court finds that the Plaintiffs effort to 

10 terminate t.~e contract in his letter of May 16, 1980 by 

11 the passage of time •:1as ineffectual and that the Defendant 

12 was not required to return the deposit. 

13 In passing, it should be noted that even at 

14 this stage, Mr. Hakim was sufficiently in the deal to 

15 receive a copy of Mr. Akers letter of May 16, namely , 

16 Plaintiffs' Exhibit No. 3. 

17 The Court, therefore, on the original motion 

18 for judgment finds in favor of the Defendant and in favor 

19 of the Defendant on its counterclaim for its commission. 

20 Judgment is to be entered in its behalf with 

21 interest from t..~is date. Counsel are to prepare the 

22 order and upon its endorsement present it to me for entry. 

23 

" .,. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

ROBERT W. AKERS , et al, 

Plaintiff, 

v. 

JAMES T. BARNES OF 
WASHINGTON, D.C., INC., 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~-> 

FINAL ORDER 

At Law No. 21817 

The above-entitled cause came on for tri a l, before 

THE HONOR~BLE WILLIAM L. WINSTON, Judg e , in and f o r t he 

Circuit Court of Arlington County, Virginia, at 10:00 o'clock 

a.m. on February 23, 1981 and continued at 10:00 o'clock a.m. 

on February 25, 1981, a nd upon trial of this matter, the 

introduction into evidence of various documents by both 
-

parties, the testimony adduced at trial and the a r guments of 

counse l for the parties hereto, the Court issued the 

following opinion and final order: 

Argument that the commitment wh i ch was brought back by 

Mr . Michael W. Fraley o f James T . Barnes of Washington , D.C., 

Inc. is not the one which the Plaintiffs wanted or would be 

hap9y with is really not the point. The real ques tion here 

is whether th e Defe ndant through Mr . Fraley performed its 

contract of brokerage and should be paid in accordance with 

it. 

Earlier on in the meetings among the part i es , it was 

made c l ear to the Plaintiffs that the loan would not be 

procurable by the Defendant unless the Plaintiffs produced 

II some additional financial backing . 1.5 
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As distasteful as this was to , the Plaintiffs, they 

nevertheless said that they could comply with this 

requirement. 

It is not important to the decision here whether Mr. 

Habib Hakim ever became the partner of the Plaintiffs in the 

legal sense, but rather from the point of view of one dealing 

with the Plaintiffs in good faith was he, Hakim, a part of 

their group for purposes of this transaction? 

Clearly, I think the answer to that must be yes. 

The Plaintiffs introduced Hakim to the entire 

transaction. The submission of the loan package by Barnes to 

John Hanson Savings & Loan, Inc. is replete with information 

about Hakim. A meeting was held in his off ice and a proposed 

partnership was set up on his letterhead. 

Significantly, at no time was anyone told that they 

could not deal with Hakim in the case. 

The Court, therefore, finds that this individual was 

held out to the Defendant as a person who was either a part 

of their group or was in the process of becominq a part of 

the group, and as such, communications to him or emanating 

from him are binding upon the Plaintiffs. 

Much has been said of this case about the brokerage 

contract and any deviations which might exist between it and 

the loan commitment which was obtained. 

It should be noted that the brokerage contract is 

g e neral in its terms and is hot designed to cover every 

contingency that might arise. If the latter were the case , 

th e document would have to be about as long as the mortgage 

or the deed of trust itself. 



It should be remembered that it is not a mortgage or a 

loan commitment, but rather a contract of employment. It is 

not required to cover all contingencies and need not have the 

precision of a loan document. 

It is also important to remember that these documents, 

that is, brokeraqe agreements, are used in the mortgaqe 

lending business and the law presumes that ?eople who sign 

them are familiar with the practices that prevail in the 

trade or profession. That is the principle reason why all 

details need not be included in them. 

The Court views this case as one that depends upon 

whether or not there has been a substantial performance of 

the brokerage contract. It is why my concern throughout the 

case has been with the claimed deviations between it and the 

terms of the commitment of John Hanson Savings & Loan, Inc. 

In the early stages of the case the subject of presale 

requirements came up. All the evidence before me is that 

they are common in the permanent financing of commercial or 

office units. 

One expert, I believe, said that it is exceptional when 

such presales requirements are not required and another said 

that he was not aware of an instance where they were not 

required. It would have been a waste of a brok~r's time to 

seek a loan without such requirements so long as the John 

Hanson commitment was in line with prevailing requirements of 

the mortgagees. In this regard, there was no deviation from 

the brokerage contract. The provisions relating to presale 

requirements meet that standard. 

17 
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The same may be said for the t erms of the loan produced 

by Mr. Fraley insofar as they dealt with the rate of 

interest, the floor on interest and the buy-down provisions 

in the commitment from John Hanson. 

If anything, those conditions were more favorable to the 

borrower or developer than the ones contained in the 

brokerage cotract. 

The Court finds as t o the claimed deviations from the 

terms of the brokerage contract that they are no t of such 

character that they may be said to constitute breach of the 

terms of the brokerage contract. 

In this case, I have examined the evi~ence very 

carefully in an effort to determine the legal consequences of 

what the part ies wrote, said, or did in the course of their 

dealings. I do not attribute bad faith to either party to 

this case. 

I do think, however, that it was unreasonable for the 

Plaintiffs to feel that the Defendant broker would continue 

to perform his side of the contract without even clearing the 

deposit check in an escrow account. The reason why the check 

was deposited is of no consequence. It was certainly held 

for more than a reasonable time. 

In any event, the deposit of the check seemed to trigger 

the occurrence of a number of things and bring the case to a 

head. 

The Court finds that the Plaintiffs effort to terminate 

the contract in his letter of May 16, 1980 by the passage of 

time was ineffectual and that the Defendant was not required 

to return the deposit. 



In passing, it should be noted that even at this stage, 

Mr. Hakim was sufficiently involved in the deal to receive a 

copy of Mr. Akers letter of May 16, namely, Plaintiffs' 

Exhibit No. 3. 

The Court, therefore, on the original motion for 

judgment finds in favor of the Defendant and in favor of the 

Defendant on its counterclaim for its commission. 

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that 

the Motion for Judqrnent is denied, that Defendant is awarded 

judgment in the amount of Sixteen Thousand Two Hundred 

Forty-Five and 00/100 Dollars ($16,245.00) on its 

Counterclaim, plus interest at the judgment rate of interest 

from February 25, 1981, and that the transcript of these pro-

ceedings 

AND 

be made a part of the record. 

~HIS ORDER I;?:~NAL. ~QLJl 
· ~I 3 J ·wi11liaIYIL.WiT1StO' 7 ~ 

Judge 
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ASSIGNMENTS OF ERROR 

I. The trial court erred in ruling that there was no 

deviation from the brokerage contract in the terms of the loan 

commitment by the John Hanson Savings and Loan Association with regard 

to the presales requirement. 

II. The trial court erred in ruling that the l aw presumes 

that the brokerage contract included authority for the agent to obtain 

a loan commitment with a presale requirement. 

III. The trial court erred in failing to find that the 

aforesaid presumption, if any there be, was rebutted by the evidence. 

IV. The trial court erred in failing to find that the 

terms of the loan applications prepared by Barnes, Inc., would h ave 

been rejected by the John Hanson Savings and Loan Association, the 

lender. 

V. The trial court erred in finding that the rate of 

interest of the John Hanson loan commitment produced by Barnes, Inc. 

did not deviate from the rate of interes t specified in the brokerage 

contract. 

VI. The trial court erred in finding that the claimed 

deviations from the terms of the brokerage contract did not constitute 

a breach of its terms. 



1 

2 

3 MR. HYLTON: Your Honor, basically, this case 

4 fits in the category of a brokerage fee dispute as we 

5 see it. The seeds of the dispute began in the early part 

6 of March, 19 80 a little less than a year ago. Mr. Akers 

7 and Mr. Zeeman who are sitting at Irr] right are or were 

8 the owners at that time of some commercial ground near 

9 Merrifield just aftar Hartland Road and they were cesirous 

10 of ceveloping this property. They had been working with 

11 a particular broker in order to find construction or 

12 permanent financing which, of course, was necessary in 

13 order for them to develop and build as they desired condo-

14 minimum offices, approximately 10 units of office condo-

15 minimums • 

16 They were introduced to t he Barnes Company in 

17 about the middle of March of last year b y a mutual ac-

18 quaintance that they met with Mr. Mike Fraley and Vince 

19 Hardwick on a certain day and discussed whether or not 

20 Barnes thought they could get some permanent financing or 

21 construction financing. 

22 The consensus out of that meeting was they 

23 could work together and on t he 27th of March a brokerage 

21 



22 

7 

1 agreement was signed by Akers and Zeeman individually, 

2 not in their capacity as principles of a real estate firm 

3 that they work with here in Arlington. 

4 The brokerage agreement, of course, will be 

5 introduced into evidence when Mr. Akers testifies. The 

6 pertinent terms are -- the paragraphs that we're going to 

7 be concentrating on are Paragraph 2, primarily . I think 

8 there is a Paragraph 6 that may come into it and there 

9 may be some other paragraphs as we go through it, but 

10 basically the case revolves, as we see it, around their 

11 brokerage agreement, the exact terms, because in the 

12 brokerage agreement the terms of the loan that the brokers 

13 were supposed to go out and get are set up in Paragraph 2 

14 and it is our position that they had to stick to those 

15 terms, in other words, be governed by them. 

16 Subsequent to March 27 --

17 

18 

19 

20 

21 

22 

23 

THE COURT : And you say that there was no 

modification as matters progressed? 

MR. HYLTON : Right. The brokerage agreement 

was typed apparently for Mr. Fraley; that is, Mr . Zeeman 

and Mr. Akers had nothing to do with the preparation of it. 

I guess they don't know exactly who prepared it, but i t 

was presented to them and I don't believe any changes were 
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1 made. 

2 THE COURT: Who do you say prepared the agree-

3 ment? 

4 MR. HYLTON: The Barnes Company, Your Honor. 

5 I doubt that Mr. Fraley typed it himself, but it was pre-

6 pared under his guidance and it was presented to our 

7 clients to them to the Plaintiffs and I believe there were 

8 no changes made in that brokerage agreement on the 27th. 

9 After that time, Mr. Fraley went about 

10 apparently trying to get permanent and construction financ-

11 ing. There were various communications back and forth 

12 between the parties; that is, Mr. Fraley primarily and 

13 Mr. Zeeman. There was communication by telephone with 

14 Mr. Zeeman at one point. Communications with Mr. Akers, 

15 primarily. 

16 The brokerage agreement had a 45 day drop dead 

17 date , if you will. It was designed to go for 45 days or 

18 within -- I believe there was an "or" in there that said 

19 that the agreement had to be terminated within 15 days by 

20 limit. 

21 In any event, at some point, Mr. Akers who had 

22 put up a deposit of $10,000 by personal check requested 

23 the check back and found that Barnes had or Mr . Fraley 

23 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

9 

had seen to it that the check was deposited so that he 

could not get the money back and there was discussions 

about that and Mr. Fraley refused to give the money back 

and subsequent their relationship deteriorated or began 

to deteriorate. 

At one · point, I believe, on May 16, Mr. Akers 

wrote to Mr. Fraley and terminated the brokerage agreement. 

Subsequent discussions about the $10,000 

deposit was fruitless with respect to the return of i t . 

So, basically, that's our case. 

Simply stated, the brokerage agreement was 

12 signed. It involved Mr. Praley and the Barnes Company 

13 getting financing for Mr. Akers and Mr. Zeeman for which 

14 they would be paid a commission. A $10,000 deposit was 

15 placed at the end of the agreement and during the period 

16 of time no such or any kind of commitment or financing 

17 was brought forward and it's our position that the Barnes 

18 Company did not perform their end of the contract and are, 

19 therefore, not entitled to any commission and, therefore, 

20 the $10,000 deposit which was placed by Mr . Akers and 

21 Mr. Zeeman should be returned to them. 

22 We have asked in this suit not only for compen-

23 satory damages, but also based on the facts and circumstance~ 



1 that we will develop with Mr. ~Jters we have asked for 

2 punitive damages . They have had substantial risk and 

3 they have had substantial expenses as a result of the 

10 

4 refusal of the Barnes Company to return this deposit to 

5 them. That, basically, is our case . I'll have Mr. Akers 

6 testify and then Mr. Zeeman and Mr. Falcone. 

7 

8 

9 

10 is 

11 

12 punitive 

THE COURT: This suit is for the return of the 

MR. HYLTON: From our side, Your Honor. ere 

You claim in addition o that 

13 ~. 

14 

15 

16 

THE COURT: 

or consequential damages whi 

the $10,000 other than the 

re no other general 

claim over and above 

Is that fair 

17 to say? 

18 for Mr. Akers 

19 

20 

21 

22 

23 

to talk with that and explain wha their position 

is to that. 

of -- because of 

THE COURT: How will he talk to me about it? 

25 
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1 loan was not on the terms substar.tially in accordance 

2 the brokerage agreement. 

3 

4 

5 

6 

7 

financing, 

THE COURT: · You're not limiting that cont 

the fact that there was not construct 

you? 

No, sir. We're 

as the case everybody 

reernent that 

working here 

8 to make the 

9 

10 

11 

THE COURT: your peop e continued to deal 

with them construction financing 

elsewhere, you would concede there could still be 

12 liability 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. HYLTON: 

THE 

MR. 

, because --

Not 

No. 

. HYLTON: Right, because it's 

not to since he wasn't --

position 

:, .. ;· THE COURT: I assume they' re not claiming or 

construction financing. 

MR. HYLTON: Well, I don't know. I couldn't 

22 tell, sir. But , that basically is the sum and substance 

23 of our case as we see it, whether they presented a lender 
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11 
!i 

·1 11 o f t .l1e :; rcJ~~erc.:.<J~ o.grc2m2nt. 
11 

3 ~ COURT• Uh- huh . 

5 I 
G 

7 ROBERT W. AKERS , 

didn ' t . 

s a P l a intiff he rein , was cal l ed as a witness by a~d on h i s 

9 m'ln behalf 1 h avi.n q been ,>rev lously dul y sworn by the Clerk 

10 of the·· Court , was e~amined and testified a s follows : 

11 DI~ECT EXA.MINA'I'ION 

1~ BY MR. HYLTON : 

1 
I 

I 
I 

I 

13 Q. .Mr . Z\.ker·s, vrC'uld } OU state your ful l name , please: 

14 A. Robert W. Akers. 

15 Q. And yonr address? 

1 024 Ndrth Arlington Mi ll Lrive , Arlington, 

17 Virgini a._ 

Q. Are you one of the Plaintiffs in this case? 

A, Yes , I am . 

20 Q. Are y o u a princi ple i n a firm l ocated i n 

21 Ar lington known a s North American Real Estate and La."ld 

22 Company, Inc .. ? 

23 A •. I am. 

2 7 
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11 

--+----Q.---I -11-!·-·1 £-1r---ch , u~~ound the middle of l-1arch of l~H::~ 
1 I! 

3

·2 11 I ~- 't1::.:r"' :i..- e 

,, !1ike Frci.ley from th.e J ames 'J:' . B:lrnes Company? 

4 

:'{Ot; and YO'J.r pa:rt:ileJ::" I .~ ·_lr . z~~emai'l , i ntrOQ'.JCCd t_() 

1'. Y~s, v1e were . 

5 
Q. Who were you introduced to him by? 

6 
A. We were introduced by Don Shircli ff who is 

7 the president of Virginia Mortgage Corporation who at 

8 that ti.me wa s a l ender who held the land loan on a project 

9 t hdt we owned in Merrifield and were in the process of 

JO t ry ing to develop . 

11 Q. You owned some ?roperty? 

12 

13 Q. Is it in your ow-n name? 

14 
A. It was individua lly held by Hr. Zeeman , myself 

15 and ~nother partner of ours, Mr . Ed Buchanan . 

Q. Al l right . And do I understand at the time 

17 you were introduced to Mr . Praley by Mr . Shircliff tha t 

18 ther2 was a. loan ~gai;is t t11e prop.::rty at that time? 

1 !) A. Th.ere was a -- you might c all it a bridge loan 

20 or a. t emporary loa;i that we had put on and the reason for 

21 this ha.d been that we went to settlement on the land the 

22 dc:i,y after t he weekend in which t he i n-!:'3res t rates- went from 

23 normal to astronomical in Oct.obe:::- of 1979 and we were 

28 
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2 
! 

I 
q 
0 

t emporary l oan t h at we had on a b a si3 of 90 J ay not~s re-

newa ble f a r an a ddition a l 90 days and we were coming up 

4 
on the end of our second 90 day ~eriod . 

5 
a How much was this loan? 

G 
A, It was $160,000 and it was coming due for the 

7 
entire principle . 

8 
Q. 'i'!hen was it coming due , v?hat date? 

9 
A. Well , it would have b e en six months a fter abou t 

10 
the 10th of October so r . guess that was coming due in 

11 
.i\pri 1 . 

12 
Q. Rough calc-ulation? 

13 
A. Or , Ma y . 

14 
Q. Around Apri l 10? 

15 
A. Somewhere in that neighborhood. 

rn 
Q- O:E I 80? 

17 I A. (Witne ss nods i n the af f irma tive.) 

Ii 1: 
18 

~ Wh~t kin d o i int a r2s t rate d id y ou ha7e on 

19 
thi.s loan? 

20 
A. We we re pay ing Chase Manhatta n prime which wa s 

21 at tha·t point around 20 plus 2 p l us a point a mont h for 

22 our l oan thit was eating us up. 

23 
~ So, you were paying about 22 ~ interest plus you 

29 
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I 

1 '3 of tbe loan wh.ich ':.·1ou1.d hu.v ·.:: b82~ $16 , OC!t) '? 

l1. $1600 a month IJlus 22 75 i::J. terest. 

t1 Q. Okay. So, you w2re introduced to 

5 THE COURT : On the loan? 

() THE ~HTNESS : Yes . 

7 THE COURT: 160? 

8 THE \"7ITNESS: Yes , sir, and th e -reason I point 

9 th~s out is because --

10 THE COUET: That was a 9 0 day ren.ewal? 

11 'rHE WITNESS : 90 day renewal. We we re coming 

12 up on the end of our second 90 days and we were considerably 

13 under pressure to pay that loan off and I think this is 

14 important because we were i ntroduced to Mr . Fraley and 

15 Mr. Ffardwick of the Barnes Comp c1ny by the individual who 

1G we owed this money to and we were under some pressure to 

17 work with th.e..'TI, because we were re l y ing o!l him to continue 

18 to renew this for us if we couldn ' t find a loan and we 

19 ce~t~inly couldn't act uncooperative w~th anyone that he 

20 i .ntroduced us to . 

21 
BY .MP. . HYLTON: 

22 
~ When you say you were under pressure to pay 

23 this land loan off , you were under pressure from Shircliff? 

r-------------~------------------------r--
1 

I 
30 



1 A. 

2 9 

I'l.ldt ·, s righ t. He wa.s .beirn~; as coo:?ercYt i ve as 

~ he coulc b e , bu:.. h2 was under p r t: ssun:: f roin h is L1\·2stor3 

3 to have i t paid off . 

4 Q. Had you ever met Hr . Fraley or Iv1r . Hardwick 

5 before? 

A •. No. 6 

7 

8 

9 

Q. 

A. 

Do you know about when this meeting took place? 

It was wit~in a week or 10 days prior to the 

da.te we signed our broker~ge ?-greement which was we 

10 s~.gned on th.e 27th. of March so I would say it was sometime 

11 the week. of the 20th. of March or thereabouts . 

12 Q. Had you been trying to get a construction and 

13 perman""nt financing on this project before at this time? 

14 A •. I had been trying to get pe rmanent and con-

15 struction financing ever since October , ever since we had 

lG gone fo settlement on the land loan and I h ad worke d with 

17 a number of people including some other mortgage brokers . 

18 I. had worked directly with some lenders mysel.f . lve had 

19 

20 

21 

22 

23 

Ii 

r e ceived a verbal com.uitment from the Bank of Virginia 

for construction financing with an indication tha t they 

could help to secure the permanent and the reason we had 

not r e jected that was we were still in the negotiating 

stage , out it appeared that it was not going to be sufficien 

31' 
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1

1 for our needs. He needeu 

'I to lend , so that ' s why we 

Fraley and Mr . Hardwick . 

money than they we re willing 

willL1g to wo1~k with Mr . 

~ Had you b een working with another broker? 

A. I had been working with another broker . We 

had been working rather closely together and he had asked 

me for an exclusive authorization to work on our b e half 

and I had refused it . 

Q. This broker 1 s agreement that you ended up 

si.gning with the Barnes Company was an ex c l us i v e --

A. It was an exclusive with 'the deposit which was 

somethi~g that I had ref used to do prior to this . 

~ Will you elaborate on what an exclusive brokerage 

agreement means to you as a princip l e? 

A. Exclusive brokerage agreement means that duri ng 

the period of the ·e xclusive t h e broker that is working for 

you has the right to secure the loan for you and i f the 

loan is ·s e cured either by him or by you or worki~g together, 

whatever , in whatever c apacity, he is due his corrunission. 

So , youtre really putti~g everything in his hands , _ giving 

you're taking -- you're reducing your options. 

~ You're putting your eggs i n one basket? 

~ You ' re putting a ll your eggs in one b a sket. 



" .. 
i 

3 .L 

Q. NO\•; ' ;,:1en you had yo ;;r fi r st !'1"et ins with l-'.r - 'T' 
2 Fraley a!1d ~'r. nardi,!i ck c-u1Ll. ~·:r . Z2l:;ma11 , c~j_d you ex~·lain 

3 to them t hat you hud , in fact , c0 nt.::tct r:;d o ther f .inancing 

'1 sources? 

5 :MR . SWI NDELL: Ob jection , Your Honor . 

G THE WITNESS: I explaine d to them who I had 

7 been work~ng with , because when we enter ed t h is a greement 

8 you wi.11 hu.ve to ;remember tha t we entered an agreement to 

9 try to accomplis h a p urpose . I mean , we were ce rtainly 

10 not at odds when \·1e entered this agreement so vie were 

11 doing everything tha t we could to help them i n accomplishing 

12 our purpose and so I told them at that time who we had 

13 already contacted , who we had been work ing with , because 

14 I didn't want us t o duplicate any effort that we had in 

15 the past . I explained that we h ad worked with the Bank 

lG of VirginLa . I also explained that I had a rather lengthy 

u session o ne morning with the President of John Hanson 

18 Savings & Loan Service Corporation along t.vi th this o ther 

19 broker and that we had l eft that meeting and gone next 

20 door to a restaurant , had a cup o f coffee and had come to 

21 th.e conclusion that we weren ' t going to get anywhere with 

22 th.em . We just were not going to b e able to get a loan from 

23 them on terms that we could live with . 

3 



'fII E COUf-·r : = rom \·Thom? 

THI: WITrrnss : J ohn Hanson Savi ngs & Lo an . 

3 Th.is was thei r service corporation which is s l i gh t ly 

4 different from the savings and loan i t s e lf , but it ' s kind 

5 of t wo peas in a pod. 

6 THE COURT : And when 0as this, the conversat ion 

7 relating to John Hanson came up? 

8 THE HITNESS: When we me t \·Ji th _1r . Fral ey and 

9 s igned our brokerage agreement on the 27th of March I 

10 exJ?lained to him who we had been "vork ing with and v1hat our 

11 r esults had been of these conversations . 

12 BY MR . HYLTON: 

13 Q. All right, sir. Not at the first me e ting . It 

14 was ~t the second meeting? 

15 A. It ' s possible that we discus sed this at the 

lG first meeting with Mr . Fraley and 1·11.r . Hardwick, but I ' m 

17 not positive in my recollectio n that i t was dis c uss e d then , 

18 b ut l am J?Ositive that it was discussed in the me eting of 

19 the 27th .. 

20 Q. Al l r i ght . Back to the first mee t ing then. 

21 Did you discuss loan t e rms? i·7hat did you discuss? 

22 A, Th.e f irst mee t ing with Mr . Shircli f f ? 

23 Q. lCo unsel nods in t h e a ffirmative . ) 
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------ ri l l\. 

2 explaine d 

We e xpldi ned our genera l circumstance s . I 

the amoun1: of rr,oney th a t v:e needed . I explainec:! 

3 our position particularly in regar<l to presale req ui rements 

4 which was discussed at that meet ing . 

5 Q. Presale requirement , would you elaborate , 

6 exp la.i.n what that is? 

7 A. On a bill project such as t h i s the permanent 

8 l e nder who is going and the cons truct i on lender bot h 

9 . generally who are goi.ng to be making a comrni t ment to you 

10 want to have an indication that you ' re going to be · ab le 

11 to -- tha.t you~ ? roj ect will be able to sell and sell along 

12 the project i ons th~t you have in your loan package and 

13 so the p resale req ui rement i s a marketing indication to 

14 them that you ' re goi!lg to b e able to sell your project . t'7e 

15 were particular adamant against presales in this particular 

16 case and the reason t.ve were was beca use v:e were in rampaging 

17 inf lation of 20 %. Ne woul dn ' t be delivering these uni ts 

18 for 18 months or better and for us to commit to a fixed 

19 price for 18 months in the fu t ure with 20 % infl ation going 

20 on was something that scared us to death . We were afraid 

21 that we might be commit t e d to deliver something at a price 

22 that o u r cost would exceed o u r selling price and we were - -

23 this had been a position I h a d taken not j ust then . I had 
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t.:.i.ken i t with eve:.:-yo;1e I haCl talke::1 wl t..h . 

2 Q. In uddlt i on to the pr~salc , di~ yo~ discu~ s 

3 anything else? 

4 A. WE;ll , we discussed interest rc:;.-'..:es . 

5 Q. Hrnv much money you needed? 

6 i\. . A.nd how much money that we n e eded . 

7 Q. Did they r esp ond to you? What did they say to 

8 you about their ability to g':!t the money that you seemed 

9 to need? 

10 A. Well, they convinced us that not on ly could 

11 t h.ey- get us th.e l oan { but they told us that they woul d 

12 probably be able to h ave a verba l commitment to us within 

13 1 0 days that would be fol lowed up by a written commi tment 

- ---j-- · 
I 

I 
! 

14 later and they made us fee l that they h ad a source in mind 

15 and that they· would not be . going out and shopping , but 

16 they had a source in mind that would have money available 

17 along the lines th.at we were lookin g f or . I might add , 

18 i f they had .told us at that point that all the y wanted 

19 was the ·authorizat i on to go out and shop a ·. loan for us 

20 we would have refused i t . We had bee n refusing a ll along 

21 to give that to a nyone e lse and why should we give i t to 

22 them and they did a ve.ry g 1::Jod selling job on us . 

23 Q. So , when did you see r~r . Fraley n ext:? 
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2 I v1unld me2·t: wit:'.:-1.. him agal n . He \·1ould c.:_riv~ him an e ;:clusive 

3 authorization and we would give him 

'1 THE COIJRI': Th a t VJaS t he meeting of the 27th 

5 of March? 

6 TIIB WITNESS: No , the first meeting , Your Hcnor , 

7 was the meeti~g I ' m referring to . 

8 'l'HE COURT: Referring to now and th·= 27th was 

9 whe...--i you signed up? 

10 THE WITNESS: The 27th was when we signed an 

11 agreement substantially in accordan ce with what we had 

12 discussed on t h e p rior meeting. 

.l3 'J.'HE COURT; But , it ' s your testimony tha t on 

14 the meeti~g of the week prior to the signing mee ting that 

15 y ou had b een told that they had a ready source . 

rn THE WITNESS: That was what they led us to 

17 beli eve . 

18 THE COURT: And would not shop , as you c a l l it , 

19 t h.e l oan ? 

20 THE WITNESS : They didn ' t specifica lly say they 

21 wouldn ' t shop it , b u-I: o u r enti re tone of our conversation 

22 was that they had a source; that this was not a shopping 

23 expedition . 
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B'l VP. . HY L'J.'O~J : 

2 Q. }\11 ris;ht , sir. The n2xl l.i.rne_ you suw ::::::-a J. ey 

3 was on the 27th . Is that right? 

4 A. The next time we saw him was in our office in 

5 Arli.ngton on the 27th and he brought a typed brokerage 

6 agreement which. we signed . 

7 MR. HYLTON: Your Honor , I ' d l ike to offer this 

8 brokerage agreement with stipulation of counsel . 

THE COU!:('l': 'I'here is no objection? 

10 MR. SWINDELL: No objection , Your Honor . 

11 MR . HYLTON: I can have Mr . Akers identify this 

12 if you wi.sh . 

13 THE COURT : Without objection , the agreement 

14 on th.e le.tterh.ead of Barnes Company is received as Plaintiff ' s 

15 No. 1. 

l G (The document, brokerage 

17 ~greement , was marked for 

18 identificat ion as P lain-

19 tiff ' s Exhibit No. 1 and 

20 was received in evidence . ) 

21 MR . HYLTON: I ' d like t o introduce also this 

22 would be a good opportunity again with stipula tion of 

23 counsel no objection the check which 1~:: . Akers g ave to Mr . 

38 



- --------·--·- i--

1 

---~---· 
1 

1
J Fraley . 

:~ I 

3 7 

THE COURT: I'm marking it on the r everse side 

3 of t he ch.eek as Plaintiff ' s No. 2 received into e v i dence 

4 w~thout objection. 

5 :rm. HYLTON: Thank you, Your Honor. 

6 ('.rhe docUille nt, a_ check, was 

7 marked for identification 

8 as Plaintiff's Exhibit No. 2 

9 and was receiv ed in evi-

10 dence.) 

11 TflE COURT: Now , before you go forward I think 

12 I should stop and look at these . 

13 Referring to Plaintiff ' s No . 2 b eing the 

14 $ 10 r 000 check dra\•m by you , was this on a personal account 

15 or a business account? 

THE WITNESS : That was my personal . 

17 THE COURT : This was a personal account. 

18 THE WITNESS: Personal account , Your Honor. 

19 THE COURT : Was the.re any particular part of 

20 thi.s ·that you wanted me to r efer to now over and above 

21 just the general terms of it? 

22 MR . HYLTON : Your Honor , the particular para-

23 graphs and , of course, I don: t mean to r ep r e sent a nything 
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here which will be wrong , of course , but it seems to me 

2 that we ' re primarily interes ted J.n all of it in Paragraph 

3 2 whic~ sets out the terms of the lo<ln. 

4 THE COURT : Right . 

5 MR . HYLT ON : We ' re interes ted in Par agraph 3 

G which. covers the duration of the agreement. 

7 

8 

TEE COURT : Yes , sir. 

MR . HYLTON: We ' r e interested in 6, Paragraph 6 , 

9 particularly 6A . 

10 

11 

THE COURT : All right. 

I~R . HYLTON: I don ' t mean to limit my ability 

12 t o argue, but I think. th at ' s a ll there is . 

13 THE COURT : All right , and I take it you woul d 

14 ~gree those are the parts you would be' interes ted in. 

15 MR . SWINDELL : In addit ion , Your Honor , \ve 

16 would direct your attention to Paragraph 3C . 

17 

18 

19 

20 

21 

22 

23 

40 

THE COURT : 3C . Al l r i ght. 

MR . SWINDELL : And Paragraph 7 . 

THE COURT: 3C and 7 . 

MR . SWINDELL: Yes , Your Honor . 7 simply indi­

cates the depos it was made for considerat i on for the con­

tract . 

THE COURT : I n Paragraph 2 of this agr eement 
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--- ---, , 
1 I \·1hen it refers to the cornmitment fees construct.ion at 2 

I 

2 I 
I 

poin ts --

3 Tiill WITNESS : Yes, s ir . 

tl THE COURT: -- that means 2% of the construction 

5 loan? 

6 THE {'lITNESS : Yes , s ir . 

7 THE COURT : Then, when it s ays permanent 

8 meaning for e ach year then a t 2 points plus 2 point s paid 

9 by buyer, that means the buyer of the house? 

10 THE WITNESS: Yes, sir . 

11 THE COUR'I': And 2 points by the developer or 

12 the· seller? 

13 THE WITNESS : Ri ght . 

14 THE COUR'r: And in th.e paragraph dealing with 

15 the t e r ms of t h e loan , construction 12 months for additional 

lG 6 months for addit i onal 30 , then it s ays permanent loans 

17 for f ive years with amortization not to exceed 25 years . 

18 Does that mean it ' s a type of loan that would become due 

HJ a nd payable in full after five years , but be amortized on 

20 a 25 year schedule 7 

21 THE WITNESS: Basical ly . 

22 THE COURT: It may not have ·anyth i~g to oo 

23 with this case . 
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THE W.CTNESS : I t's wr i t ten that way because 

loans· ha.'Je be~m changing :;1c,rcic1 ... L:.t::::- ly in th2 last J.2 to 18 

months and the lenders want to be able to renew the 

inte i'.'est rate. every five years . I believe we ' re talking 

about a five year period in which the l e nder can take a 

look at the loan and renew the interest rate. 

THE COURT: I understand . That would be the 

practical effect of it . 

THE ~ I~NESS: Yes. 

TIIE COURT : But , if the buyer didn ' t negotiate 

then --

THE WITNESS : It coul d - -

THE COURT : - - the whole thing is u p? 

TII.E WITNESS: Yes . 

THE COURT: All right . 

BY Jl~R. HYLTON: 

~ Mr . Akers, let me go back again be f ore we go 

.'.:ur:::!""!.-2:!'.° Wi-f:::n. the ::i_e2ting Qf~ Ch~ 27 ':.h . :.t:t I!_; go buck -::o 

the fi.rst meeti.ng just for a second . Did they r eact to 

your ability to get the loan on your own? 

A. Yes . I t old them that we h ad been attempting 

to get the loan on our own u9 to th.is point with .. t.he ex-

ce?tion we did hu.ve another individual who h a d been working 



I, 

--~C-h~u-s~-t-h_a_t _ __ i_n_d_i_c_·a-.-~-e-d~a~\-v_i_l_l ___ in~g-n_e_s_s_·~t-O~J-.O-l-.. -n~w-i_l_h~-u-s-· _a_n_4-:~---+-~ 
2 add his _:=. i!l ill~c iu .l stc.i.·::.ernent to ours in o rder t o give us 

3 additiona l financia l strength, and in fact , we had even 

4 been to his bank at one point to talk with a loan officer 

5 there and he was willing to come in wi th us and do this 

6 for a relatively modest percentage of our project not to 

7 exceed one-third a nd we discussed the fact that well , 

8 maybe , we. might need more strength. than his so that it 

9 would be possible that we would have to come in and have 

10 some ki.nd of a joint venture partner . ~:Je indicatec:l that 

11 we had several sources in min~. 

12 THE COURT: You told this to thes e people? 

13 THE WITNESS: Yes , sir. 

14 THE COURT : At the f irst meeting? 

15 THE WITNESS: Ai: the first meeting . 

16 THE COU RT ; Well, then , you were talkinsr then 

17 t hough. about a l ender who wa nted to become your part ner, 

.t 

18 ' \·T.eren' t you? 

THE WITNESS : No , sir , we were talking about 

20 another individual who would join with us and become our 

21 partner to give us additional financial strength. 

22 THE COUP.T: To get to a lender ? 

THE WITNESS: To g e t to a le~der , because the 
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lenders in this casG arc lookinc; for more security th a.n the 

2 property itse lf . They want pe ~:so:ial guarantees . 

3 BY MR. HYLTON: 

4 Q. So , you said that there were severa l options, 

5 you h~d several outside investors , s h all we say , independent 

6 of you? 

7 A. 

8 Q. That you could loo k to? 

A. Ri.ght . 

10 Q. So , you told them that? 

11 l\. Yes . 

12 Q. Back to t he 27th o f March now you had a rn2e·i:ing 

13 with.. Mr . ;Fraley·. Who was pres ent a t t h is meeting? 

14 A. ~'lr ~ Fraley , Mr . Zee man and myself . 

15 Q. And t his meeting took place in your o ffice ? 

lG A. Righ..t. 

17 Q. Did you - - h.e came in wi th his brokerage . agree-

18 ment? 

A. Righ_t . 

20 Q. Did you prepare the brokerage agreement? 

21 A •. No . 

22 Q. 
-~ 

So , as f a r as you know h a prepared i t? 

23 i\. It was typed and presented to us already typed 
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when he c ame to the office . 

ll ., - _, 

Q. Did you renew t he terms of thi s b r okerage agree-

3 ment wi t h him? 

4 A. Yes . 

5 Q. Did yo u make any cha~ges to any of the terms? 

6 A. No . 

7 Q. Did you sign the agreement? 

8 A. Yes . 

9 Q. You and Mr . Zeeman signed it? 

10 A. Ri ght'. 

11 Q. And Mr . Buchanan did not s ign i t ? 

12 A. He wasn ' t available . It was ment i oned at that 

13 time that Mr. Fraley- said, well , you two are suf fic i ent . 

14 You sign and that wil l be sufficient for t his purpose . 

15 Q. So , did you give him a check for $10,0 00? 

16 A. I gave him a $10 , 000 che-c k at that poi nt . I 

17 told him th at the check ·was good , but we didn ' t want to 

18 tie up our funds any more than we had to and pleas e hold 

HJ the check and don ' t cas h it without notifyi~g me that he 

20 wa,s· goi.ng t o cash_ i .t . 

21 Q. Did he ~gree to that? 

22 A. Y~s, he did . 

43 Q. So , you h ad an expressed understanding with him 
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~ i n your o;>i nion about wheLhe£ 
.I 

t h e Ch(~Ck WC1S to I d . . -?l . .ie epos :vcea . : 
i 

I., 

2 

I 
3 I 
4 I 

5 

A. Tha t ' s r ight . 

~ Did he obj ec t to this busine ss of handi ng him 

a check. but a s king him not to deposit? 

A. No . I t old him i t was out o f my pers ona l 

G ac count and I just -- it was i Qconve ni e nt for me to ha ve 

7 that ~oney not a vailable to me so , if possib l e , please 

8 don ' t cash it, but i f he h ad to notify me i n advance . 

THE COURT : And there was no -- was there any 

10 time mention in connection with that agreeme nt relating 

ll tc the holding of the check? 

12 THE WITNESS : No , sir. 

13 THE COURT : That is to say, the check was to 

14 oe he l d jus t for an indefi nite period of time or held until 

15 you sai.d you could put it thro~gh.? 

16 Tiffi WITNESS: 'l'hat ' s r~ght . 

17 BY MR . HYL'l'ON : 

18 Q. And all the terms of this brokerage agreement 

19 were a cceptable to yo u? 

20 A. Yes . 

21 Q. All right . Well , what h appened after that ? What 

22 was the next thi~g tha t happe ned with respect to Mr . Fral ey? 

23 A. Well , at tha t particular me eting on the 27t h , we 
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1 had between the time of the previous meeting and the 

2 meeting of the 27th based on the strong feeling that we 

3 had gotten from them that we could obtain a loan , we went 

4 back to a party th~t we had previously talked to the project 

5 a,bout and h.e rejected it back in October or November, but 

G with the fee.ling that we were in a pos·ition to get a loan 

7 on a certain amount of money th<:tt would reduce the amount 

8 of cash that would be needed in the project, we went back 

9 to hi~ and t hi s was Habib Hakim and told him that we felt 

10 we were going to be able to get a loan and then asked him 

11 agai.n if he would want to come in with us.. He said yes 

12 i f we ~ould . get a loan under those conditions he woul d be 

13 our joint venture partner and we told him we were having 

14 a meeti~g with 'th~e Barnes Company again and they had asked 

15 f or an exclusive a n d he agreed th.at that was all right 

vri th hi·m and so we had an understanding to have an under-

17 standing at that point . 

18 THE COURT : This was between the 20th and 27th? 

19 THE WITNESS: That was b e tween the 20th and the 

20 27th_, so by the tiine Mr . Fraley came back we had our joint 

21 venture partner pre.tty well lined up provided we coul d get 

22 the loan and at the meeting on the 27th we told Mr . Fraley 

23 who it ·was . I don 't remember that ~rn gave hirri. anything at 
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that po :i. t'!"~ to ~88p as .::: a:c O.S :f.:i! ; ill!C i al in :~Ot"Inllt: i o:l is ------·r 
! 

c once.:cn e:d . 

3 BY f·'.iP.. HY LTON : 

4 Q. You me an, you. g av2 Fraley? 

5 A. Fra,ley. We probably shm-1ed him some f inancial 

6 i ,nformation on Ii ak.im . We may eve n have given him some 

7 copies of it , but we , at that point, agreed that perhaps 

8 the next thi r!g to do since we were goi ng to be p a rtne rs 

9 with this individual was to have a meeting with all of us 

10 so th~t we could all work together . 

11 Q. So , you said the part ner was a condition in 

12 getti~g a loan; is that right? 

13 A. Th at ' s correct . 

14 Q. In other words , if you could get the con-

15 structi.on or permanent financing which you h a d been led 

16 to believe would be forthcoming from Bar nes e fforts , you 

17 would h.av e a. parntersh.ip? 

18 That's -right'. 

19 Q. Okay . Now , so y o u had a meeting with Mr . Ha kim 

20 and I don ' t want you to testify about anything Mr . Hakim 

21 sa.i.d, but just re.late when this meeti ng happened . 

22 A. 'rh.is meeting took place s ')met irne within a week 

23 after th.e 27th. ~\le met in Hakim' s offi ce in Georgetown and 
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---;-~iL was a wor k i »g s .oss i .0:1 . I meo'" h.>re w ~re " n i.:;nb er o I 

~ pcOJ? .12 s .L~: "i..i~g a.co ~_mJ an of:Zice -,.Jil:. ll n p i: oLle;:; '._h ..• t i.:.h...:·y 

~ ~ere trying to sol ve and we s ut a r ound and t ossed out a 

4 lot of thing3 and we discuss2d the aspects of gett ing the 

5 loan and one of the. important things here I think i s the 

6 fact that in order to get a construction loci.n y ou h a ve to 

7 have <-i, permane nt l oan . The cons trued.on lender want:s to 

8 

II 
9 

know· that you have - - that his loan is going to be pai d 

0 f f at a c ert.aln po i nt so \ ·1e wanted to con c e ntrate ori the 

10 permanent loan, because Mr . Hakim had several s ource s for 

11 a construc·i:ion loan that he had some very close relation-

12 sh:ips wi th .. · They were bank s and the banks did not parti -

13 cularly want to or felt justified in making a construction 

14 l oan wi.thout h c:i,vipg a permanent commitment prior to it, so 

lfi at that pcint we told him concentrate on the permanent 

]() loans and we can e i ther help or s e cure gett ing the con-

17 structi.on loan. 

l8 Q. ·I ou t o l.d Hr . Prul e y t o concentrat e o n t he 

Hl permanent loan? 

20 ~ That ' s r~ght and he ~greed to that. 

21 ~ He ~greed to that. Did you reach any kind of 

22 agreement with_ him that related to his fee for get ting a 

2:~ construction loa n? 
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2 

P.. 
-------,-

\·fel l , lx:lsically it Vld::5 thi s: Our agr~~mr:·~1 i: \·ri.th I 

I 
~or him i..:o g.:;t us bc~~1 p2rrndnl:.!ni.: n ;1c1 c..:ms t.n:;.::.:tio.: i hj_m ca l leJ 

3 loans, b ut we wo~ld try to make i~ easy on him if he only 

4 secured permanent loan and we secured the construction loan . 

5 We were s til l willing to pay him his comm.l.ssion on a 

6 permanent loan although he hadn't performed both tasks . 

Q. What was that again? 

s A. our agreement with him was that he was supposed 

9 to get us both loans in order to e a rn his fee. Now , if 

10 he only -- we ~greed in orde r to make i t easy on him · that if 

11 he. c oncentrated and got the permanent loan and we were ab l e 

12 to get the construct ion l o a n and f ul f ill that part o f the 

13 problem and he solved the other without h aving done both , 

we would still pax him his fee on the permanent loan . 

15 Q. You wo uldn ' t pay anything on the construction 

l G loan? 

17 A. Not if h e didn ' t get it . 

18 Q. But, he w3s ~greeable not to go to work. He 

19 didn ' t object to the fact that you were taking him ou t o f 

20 the b a ll g ame on the construction --

21 MR . SWINDELL : Objection , Yo ur Honor . 

22 THE COURT : Objection is sustained . 

23 ?HE WITNESS : You have to look at the context 
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~L----1 !I in whJ.ch -this was dom~. I :r: 

:!. 1j a working me2tL1g . ·i'I2 'ri2 r2 

th.is ,,,~ls -- U1:i.s 1,vas: 

3 and rather than object this was rt:!ducin9 his ti:tsk and 

4 making it easy for him to perform and ear n a fee . He 

5 accepted it, because it was to his advantage to accept it. 

6 THE COUHT: You mean , j ust for getting the 

7 permane nt financing he would get a c ommission that would 

8 be based on the 2 plus 2? 

9 THE WITNESS : No , that's what would be paid 

10 to the lender itself . His brokerage f ee would have been 

ll 1 % of the 

12 'I'HE COURT : Of the tot.al of the l oan . AJ.l 

14 BY MR.. HXLTON : 

15 Q. Did you have occasion to talk at that meeting 

16 or as time was go i ng by, did you h ave occasion to talk 

17 with .. Mr. Frale y about how h e was doing in terms of getting 

18 th.e f inancing? 

19 A. At that particular point , he mentioned s~veral 

20 l enders that he had in mind . He mentioned an insurance 

21 comJ?any , H.e menti.oned , and I think this was a slip of 

22 the tongue and if it h adn 1 t b2en we would have said some-

23 thing , but h e mentioned one of the place s he w.:i.s thinking 

I 

Ii 
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I ' I 
about looking was Jolrn Hi:ff,c.:ock Sa v ings i:~ L::>u.ri .:md b e ing 

2 I' 
3 I questioned John Hancock SaviDgs & Lo an and Mr . Ze2man and 

4 I . came to the conclusi on he was tal:~i :.ig about some o u tfit 

5 in Baltimore, because if h.e had mentioned John Hanson I 

G woul d h ave at that point told him about our - - reiterated 

7 our experience with John Hanson . 

8 ~ Did he introduce you to any l enders? 

9 A, No -- yes, excuse me. 

10 ~ I don ' t mean at that me eting . 

11 A. .l';.t t h at. meeting or did he ever introduce us 

12 to a ny lenders? 

13 ~ It ' s kind of a broad question . Dur ing t he 

14 time o f the brokerage agreement , did h e introduce you t o 

15 a.ny lenders? 

lG ~ Yes , during the t ime of the brokerage agreement 

17 we had a roeeti.ng with Mr. Fraley , Mr . Pearson Ames who was 

18 Ka.kim ' s advi.sor and two l oan officers from Chevy Chase 

HJ Savings & Loan . We had a meeting in a restaurant in 

20 Merrifield and inspected the p roperty which was close by . 

21 Q- When was that a bout? 

22 I'I. That was sometime around the first of May . 

23 ~ Nothing happened from that? 
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1 A. Then, we were i n f o rmed som2tin~:=.: a :::u.~ r th:.t ·t:hat 

2 Ch evy Chase Savings & Loan h a J decid~d agai ns ~ the loa n . 

3 ~ Did he introduce you to any othe r l enders ? 

'1 .l\. He n ever introduced us to unyon~ else . 

5 Q. All right. Your meeting i n Hakim ' s off i c2 

6 happened about when? 

7 A, Within a week of the 27th of March . 

8 Q. So , th.e earl y part of April? 

9 A. Right . 

10 Q. When was your next contact --

11 THE COURT : We re you actually introduced, did 

12 you say, to a lender by· Mr. Fra ley? 

13 THE. WI.TNESS : We had a meeting with two loan 

14 officers from th.e Chevy Chase Sa vings & Loan . 

15 THE COURT : 'Ehat wa s at this luncheon meeting?· 

lG THE WITNESS : That was at a luncheon meeting. 

17 We were told before that meeting tha t Chevy Chase seemed to 

18 be a very _ good prospect for making good permunent com.~itments 

19 for us . 

20 THE COURT: This was to be for permanent 

21 commitment only? 

22 THE WITNESS : Yes. 

23 THE COURT: And , the reafter , you were told that 
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3 BY i:~R. H:/L'l'U?:J: 

4 Q. And he didn't introduce you to anybody else . 

5 In your discuss i ons with Mr. Fraley , did he tell you that 

6 h.e was contacting other lenders? 

7 A. He indicated that he was working on it and still 

8 tryi_ng to solve the problem, but there was never anything 

9 else of any substa.nce that he mentioned to me about anything 

10 that he had -- any results 0£ any dealings with any l _enders 

11 at all . In fact , his cor..munication with us was r ather 

12 sparse from th_e time that we had the me2ting in Haki m' s 

13 office . It was we really didn ' t have very much communi-

14 cation with hi.m. 

15 Q. Let's take that time then from the early part 

16 of ,April until, let ' s say , the middle of May -- 15th of May. 

17 Di.d Mr . F.r~ley bring to you a comrni tment from any lender 
,,. 

18 I during tha,t period of -cime? 

MR. SWINDELL: Obj e ction, Your Honor . That's 

20 l eading the w~tness. 

21 MR . HYLTON; I can rephrase that. 

22 THE COURT: Go ahead . 

23 
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ii 
i 
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ffi J-1.J.. H'.r"L'fON : I !' ,I 
2 

II Q. qhen •:1as t.hc ne 2-:l: time you sm·1 .1-~r . :2'raley aftc~-

I 

3 thi s meeting i n IlC'tkim's office pe£sona l ly? 

'1 ~ The ne xt time I s aw him was at the meeting 

5 with Chevy Chase Savings & Loa n in Merrifield . 

6 ~ And a fter that? 

7 A. No more . 

8 ~ You didn ' t see him again a f ter that? 

9 A. No, 

10 ' ~ Did you have any conversations with him.after 

11 th.at ,!'(leeting with Chevy Chas e Saving s & Loan ? 

12 A. Yes . r called him an d asked him the results 

13 of th.e Chzvy Chase meeting in which he told me that. they 

1'1 had decided ~gainst the loan. I probab l y called h im and 

15 asked him if he had any more r e sults maybe once or twice 

JG again and the11 I ta,lked with him on t he 15th after I found 

17 
?I 
' 

out t hat he h ad cashed my check and t o ld him that t he 

18 I period that was up for our exclusive --

19 THE COURT: This was in May ? 

20 THE WITNESS : This wason the 15th of May . 

21 BY HR . KYLTON : 

22 ~ Let me show you a document here and c an you 

23 ide ntify t hat? 
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A. Yes, this is c:;. :L<:!tLt::r l:lt.;1.C. I \·1rote to Mr. Fraley 

2 infon'"'.:i.ng him t:llat his excL.1si"\-e e1;-.plo:/r1F.!llt co~1tract: to 

3 procur e a loan had been e;·:pirecl ~tnd wc:.s terminated and 

4 asked for the return of my $10 , 0 00 deposit . 

5 Q. And t hi s is an unsigned letter? 

6 A •. The copy that you h ave is unsigned. The copy 

7 I sent to Hr. Fraley was signed. 

8 M~ . HYLTON : Your Honor , I ' d like to i ntroduce 

9 this . I thi nk counsel has no objection as Plaintiff 's 3 . 

10 HR . SWINDELL : I have no objection . If .you ' d 

11 rather mark th.e original I'd b e mo re than happy to supply 

12 i.t. 

13 THE COURT : You take this then and give me t hat . 

14 Plaintiff 's Exhibit No . 3 is r e ceived in e vi-

] 5 dence without obj e ction b e i ng the let .ter of May 1 6 , 1980 

lG from J'1r. Akers to Hr. Fraley . 

17 .I (The document , letter dated 

l 
18 5- 15- 80 , was marked for 

19 identi fication as Plainti ff ' 

20 Exhibit No . 3 and was 

21 received in evidence. ) 

22 --THE WITNESS: Then~ is something else that --

23 rr HE COURT: Excuse m • .= just a second. Did you 
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1 1! 
ii know a"':. the tim2 this let"i..:er wu.s wr l tten or s s"1t ·- - well , 

2 let ' s say wri i:.t;;n th~d: you:c chec:i;: h a d. b 2en put through? 

3 THE WITNESS : That w~s one of the reasons I 

4 made the teleph.one call. 

5 THE COURT: Which preceded this? 

6 THE tHTNESS : The cashing of the check p receded 

7 th.at. I called the bank and found out it had already been 

8 

9 THE COURT: So, your request was to return our 

10 $ 1 0, 000 deposit check irnrnediately . You knew that that was 

11 impossible. 

12 THE tHTNESS: That wording is probably unfortu-

13 n~te. I meant our deposit . 

14 THE COURT : So, you could get your $10 , 000 back . 

15 THE WITNESS : Yes , sir . 

16 BY .MR . HYLTON : 

17 Q. Hr. Akers , you started to say something. 

18 A •. I think there is something else important that 

l!J h_appened in this telephone conversation and I think it. 

20 shows the type of working relationship we thought we had 

2 1 with_ Fraley . At this point , when I said we were terminating 

22 our exclusive agreement I told him that we were not termi-

23 nating h.is ability to continue to procure a loan for us and 
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that \·Te wcr8 .not askiny him to los•2 c:.11 t.he inve stment 

2 of his time that he h ad so far , but i£ h~ was able to get 

3 us a loan alon g the lines that we had outlined in our 

4 brok.er~ge agreement we ·would give him every cons ide r at.:io n. 

5 We we re looki.~g for a l oan and ·we knew he had inv ested 

6 t i me and effor t in it and it wouldn ' t b e lost. We just 

7 couldn't contin ue to keep ail of our e~gs in one b asket 

8 and :i: was r ather surprised when his attitude about the 

D r e turn o~ t he $1 0 , 000 was what it was . I ful l e xpected 

10 him to s ay su~e , I'll s end i t back, our agreeme n t is over , 

11 but h.e took a,n entirely different attitude at which point 

12 I told him tha t if he didn 't return the $10 , 000 we didn ' t 

13 want him to continue wo r king on our project a ny ·more , 

14 because we didn ' t have any more confidence in him. In fact , 

15 H:ak.im and I: had a conference call with Fraley e ither tha t , 

16 day o r the following· day in which Hakim 

17 ~ I don ' t want you to testi fy about what h e said, 

l8 1 what Eak.i m saiJ . 

19 A. All r~gh.t. Hy conversation with him in that 

20 tel ephone call was a repeat o f the one 0£ the day befo re; 

21 give us our money b ack and you can continue working . 

22 Q. All r~gh.t. Let me show you another letter , 

23 I1r . Akers . Could you identi fy this document for me? Hav2 
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___ J .... ____________________________ s_7_--1-_ 

I' 
: II 

you rece i v9d t h at 12tt c r? 

A. This is a cop y o:C a l etter i n which Mr. :'.:' ral e1 

' 

3 s ent us a CO?Y of a two page letter and the letter wa s a 

4 
letter that he had written which was a letter that was 

5 
addressed to him from us asking us to modify the terms 

6 
of our brokerage agreement along certain lines and a pply 

7 
for ~ loan accordi~g to the modified agreement with John 

Hanson Saving s & Loan and it was received on the 16th 

7HE COURT; Had the subject matter of that 

10 letter been discussed by you and him before? 

11 
THE WITNESS: Never. 

12 
THE COURT : Do you introduce that l etter into 

13 
evider1ce? 

14 
THE WI.TNESS: That l etter is dated the 16th . 

15 
11R . HYLTON; P l a intiff ' s Exhibit No . 4 . 

16 
THE COUHT: Dated the 16th with the attachment 

17 
of the letter to llr . Fraley attached to it . 

18 
THE. WITNESS : That's right . 

THE COURT : And the envelope~ Plaintiff ' s 

20 
E~hibit No. 4 received in evidence without objection . 

21 

22 

23 
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(l'he document , l e tl:.ec with 

attachments , was marked 

for identificatio n as Plain-

tiff's Exhibit No . 4 a~d 

was received in evidence .) 

MR . HYLTON: I'd like to say, Your Honor , with 

7 respect to your question to Mr . Akers about whether he 

8 and 'Mr . Fraley had e ver had a convers u.tion about this 

9 particular documen-t I might proffer that Mr . Zeeman will 

10 testify about a conversation that h~ had with Mr . Fraley 

11 about this before this letter . 

12 THE COURT: But, not this witness? 

13 .MR , HYLTON; Right , this wi tncss apparently 

14 didn't ha,ve a.ny communication with Mr . Fraley about the 

15 Johri Hanson p roposal, but Mr. Zeeman did so he can cover 

1G that . 

17 THE COURT: Are you aware that your parnter 

18 did have a conve~sation about this with these people? Just 

19 the question are y ou aware . 

20 

2l 

22 

THE WITNESS : About the substance , yes , sir . 

THE COURT: All right. Just the subject matter . 

THE WITNESS : Not this letter speci fi~ally , but 

23 about John Hanson Saving s & Loan he h~d a conversation with 
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l them , but I ' :r1 not a ware t h 2t h e li.:i.d a co:·11rersation about 

2 thi s l ei.: ter . 

3 THE COURT : All right . 

THE WITNESS : Because, the reason this letter 

5 was sent to me on the 16th is when I had this conversa·tion 

G with. F r aley on t he 15th. , I believe , and he told me did 

7 you get the letter tha·t I sen·t you about John Ha nson 

8 Savi.'.1gs & Loan and I said no . 

9 THE COU~T : Who was the author of t his letter , 

10 the undated l etter? 

11 THE WITNESS; The author o f that letter was 

12 Mr . Fraley . I t was a l etter s e nt to us for us to sign 

13 back to him chang i n g the terms of our broker~ge agreement. 

14 THE COURT : Let me read it. 

15 BY M.R . HYLTON: 

16 Q. Mr . Akers , is it your test i mony that you never 

17 got the deposit check b ack or never go t your $10 , 000 back? 

18 A. That is correct . 

19 Q. Did you h ave a ny further - - after your l e tte r 

20 to Mr . :Fral ey in which y o u terminated t he brokerage agree-

21 me.....'1t , di.d you h.ave any further dis·::::ussion \•i i t h Hr . Fraley? 

22 A. We ll , there were several telephone calls made 

23 · to him . 
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Q. 

A. 

Q. 

60 

By you? 

Attemptiug l:o ge -C our deposit L>ack. 

Was that the sum and substance? 

That was the sum and substance of our -- any 

5 further dealings with. Mr . Fraley . 

6 Q. And subsequent to that time you did not get 

7 any permanent financing from John Hanson Savings & Loan? 

8 

9 

A. 

Q. 

We did not. 

Have you suffered any damages with respect to 

10 thl.s, situation? 

11 A. Well , it changed our entire project . Prior to 

12 the tiJne that We met with th.e Barnes Company we had been 

13 attempting to do this project on our own und when we put 

14 all of our eggs in one basket and . gave them an exclusive 

15 listi.ng and followed their s~ggestion that we b ring in 

16 this joi.nt venture partner and we became com..'1litted to --

17 because o f the time factor we were never able to pursue 

18 i .t ~gai.n on our own. We were committed to working on a 

19 basis where ·we had gi.ven away half o f our project and the 

20 l oss of the revenues we would have gotten from the project 

21 if we had had it on our own or substantially on our own 

22 I think are qui.te damaging . We also were delc:tyed because 

23 they had an exclusive to do this and did~ ' t perform in 
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l getting our lo~n , s o I think we also had considerable 

2 legal expense b e c a use o f the f act t hat i t was quit~ a bit 

3 of effort made trying to obtain the return of our deposit 

4 and we have had to spent a l ot of our time because of 

5 this case and it's been damaging to our other pursuits . 

G Q. Can you estimate in a concrete fas h ion the loss 

7 of dollars tha.t you h.ave suffered on this project? 

8 A. Ne ll{ I would say it's very easy that the loss 

9 of half of our p r oject is worth a t l east $20 0,0 00 . We 

10 ha;ve had at least $3000 in legal fees and I haven.' t even 

11 put any· estimate on the los s of our t ime . 

12 Q. When· you say the value of this project is 

13 $200 , 000 , how are you arriving at th.at fi9ure? 

14 A, Our projected profit on the project would be 

15 ro~ghly half a million dollars for the full project if 

JG we had -- if it were built out and half of that is $250 , 000 . 

17 Q. So to recap, during the time th.at this exclusive 

16 b r okerage agreeme_rit wa s L.1 e.Cfect. from I·'ia r c h 27 , 19 30 until 

19 May· 1 6 , 19 80 and th.e r eafter . assuming that made de l ay for 

20 th.i.s thing to take 'ef£ect under the brokerage agreement , 

21 did you rece i ve a loan commitment ·from anybody ? 

22 -A. No, in no form whatsoever and we didn't -- we 

23 never s aw anything in writing. We never really - - a ll we 
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1 got wa s this let ter which was an atternp~ t o c hange the terms 

2 of our brokerage agreement to make it conform to loan 

3 terms th.at were unacceptable t o us. 'l'hat ' s the only t hing 

4 we ever got . In fact , t 1.-.e lack of c ommunication was one 

5 of our b~~gest complaints. 

6 MR . HYLTON; That ' s all the quest i ons ! have . 

7 THE COURT : What was your wording of your 

8 question again? I wa s interested in the time fra me from 

9 whi.ch_ you put your question, the last question. 

10 MR . HYLTON: I began with March 27 , Yo ur Honor , 

11 of 1980 was the date of the brokerage agreement . 

12 THE COURT : Unti l what? 

13 HR . HYLTON; Until 1 5 days after -- I think 

14 a li.teral readi1:'1g of the brokerage agreement indicat e s 

15 tha,t it would be terminated by 15 days written notice to 

16 the 0th.er party and f ~'guring that way it would be on May 16 

17 he wrote, Mr. Akers wrote a letter to Mr . Fraley and I 

18 woul d say that that effectively terminated the project 

19 terminated this effort . 

20 Now , of course , I don ' t want to box myself in 

21 too much. It ' s our position he didn't perform and I think 

22 that if the brokerage agreement was breached - - in fact , 

23 I . if Your Honor found that the broker~ge agreeme nt was brea che(a 



1 that we woul d a rgue t hat the t erminati on d a tes would more 

2 or l ess go out the window and i t would be terminu.ted as 

3 of the breach, but for the sake o f our view of this case 

4 I hav e no trouble with this 15 day waiting period. 

5 THE COURT: Well, all I asked was how you 

6 worded your; question a nd you had it begin with the date 

7 of execution of the paper March 27 through May 16 p lus 

8 15 d aj:'"S. 

MR . HYLTON : Ri ght. 

10 THE COUR.1': The question was did you d uring 

11 that peri.od of time have any loan corrunitment presented 

12 to you by the Defendant; is that corre ct? 

13 

14 

15 

16 

MR. HYLTON: That's right. Your Honor, I might 

a logical next question to that one would be: 

you get'. permanent or construction 

lender th.a,t introduced to you by Mr . Fra the 

17 Ba;rnes Co.mJ?any? 

18 THE WITNESS : 

19 

20 

21 

that 

.MR~ I would obj ect to 

that it b e stricken. 

22 

23 

I don't think 

Honor. I don't mind. 

THE COURT: The question is withdrawn. 
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1 

3 Q. Hr. Ake rs , you tes·ci :C iec1 that. y our L.u1(~ loan 

4 was coming due about April 10 ; is t hat correct? 

5 II. It was coming due six months from October 9 . 

6 If that' s April --

7 Q. Let 1 s count it . 

8 A. I f it's Nay , it was a short time . 

9 Q. So , the first contact you had with Varnes was 

10 on March 19 or 20 or thereabouts? 

11 A. That 's right . 

12 Q. And you signed the brokerage agreement on the 

13 27th? 

14 II. Thatts correct . 

15 Q. And so you had approximately 14 duys from the 
I 

lG date. you signed th.e brokerage agreement till the date thu.t 

17 the l and loan was due; is that correct? 

18 A. Before I can a nswer that, I think we ought to 

19 l ook a,t a c alendar and see what six months from the 9th is. 

20 0 . . , Let ' s count them . We ' ll start -- October 9 

21 you said. 

22 A. October 9 . 

23 Q. November 9 is one month . 
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1 I! 

6 7 

'fiIE CO"JRT : L::.:1.: 8<2 a s k you i.:h:l.s: i ~- I C ' 
- L. "" 

2 

1

1 1 3 days, 14 day~, however ~~u cu i.1:11.:. i t 's 011e or 'C. ~1e ot.11c J_-, 

3 isn ' t it? 

4 MR. SWINDELL : I beli eve so, Your Honor . 

5 THE WITNESS: I t might have been a month p lus 

6 13 d ays. 

7 THE COURT: Did you say your loan dat e -- the 

8 date of the loa n was i n April? 

THE WJTNESS : No , I said tha t the 

10 TILS COURT : Was it in October? 

11 THE WT'l'NESS: That was the date we placed the 

12 l o a n and it had six months term . 

13 THE COURT : S i x months after that. I f that's 

14 the 10th month and you add 6 to it you get 16 wh ich is 

15 the 4th month of t he new year , April . 

lG MR . SWI NDELL : Do you take j udici a l notice of 

17 that , Your Honor , 6 months after Octobe r is Apri l ? 

18 'rHE COUR'r: Well , no. You tell me t h e n i f it 

19 i .sn ' t . 

20 MR. SWI.NDELL : I t i s . 

21 THE COURT : I ' m s ure everyone fixe s dates in 

22 that way that I know. 

23 MR. SWINDELL: Okay . 
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THE COURT: You do~'t hav~ t o pro ve thRt . 

BY MR . S~"! IF: Dt;LL: 

~ Assurniug that we ' re correct i n counting G months 

from Octob er 9 , the land l oan was tlue o n April 9? 

JI. Th a t 1 s corr ect . 

Q. And you signed a brokerage agreement on March 

27? 

~ That ' ~ r~ght . 

Q. Of 1980? 

/t (_Wi tness nods i n the affirmative.) 

a So , i f we coun ted days i t woul d b e 13 o r 1 4 days 

A. Right . 

Q. -- ti l l the land l oan was due . Now , under 

Paragraph 3 of the brokerage agreement you gave Barnes 

45 days to secure loans ; is that correct? 

A, Th.at ' s correct . 

Q. So , would it be fair to assume t hat t i me wa sn ' t 

really th~t muc h of a factor if you were giving Barnes - -

!I. No. 

~ You didn ' t request that Barnes issue or secure 

a commitment for you within the 1 4 day :)eriod , though? 

~ Well , we had been introduced to R~~~es by the 



_J _______ G9---+---

-1 b e , b'..!t he cercai r.J.y wan i.::cd our ful J. cov.[F~ru.:.:icn i :1 ~ry ..'.. ;1g 

3 to procure a new loa n. We al l knclw that you cocldn't get 

4 a l oan in writing in a 10 or 14 day period. All of us 

5 had dealt with these types of things be f ore so the 45 day 

G p e riod was put in because that was a practical time fo r 

7 them to secure the loan if they had something already in 

8 mind . They told us that they would know within 1 0 days 

9 from the time that we sisned the agreement so time was 

10 a factor, but we were -- we all kne\<r ·we had to extend it 

11 sol".'le~·1h.o,t . 

12 Q. In other words , - - strike that . 

13 

14 

Your testi.rnony was that when you first approc;.ched 

Barnes however you did so with the knowledge that you would 

15 

17 

like to close a loan prior to April 9 to pay off the land 

l oan? 

A. No. Ne had approached our land lende r with the 

18 fact that we woul d probably have to extend our loan because 

rn we didn ' t think we had a chance of getting one prior to 

20 the time it \·.ras the land loan was due to expire so he 

21 approached the Barnes Company and brought us in and asked 

22 our cooperation to work with them in order to get a loan 

23 · as fast as possible . We all knew we couldn't do it by the 
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1 II tim0 the lu.r:d loan "i1 <1S d 112 . 

2 ' Q. li.t thu. t 0;1 J-I:::.rcr1 

3 19 or 20, d i d you diaclose to eithar Mr . Fruley or Mr . 

4 .flard\·1ick or both that you had poter..tial outside i nvE:stors 

5 to come in on this pro j ect? 

6 THE COUP.T: Hhen is your question directed to? 

7 MR. SWINDELL: I;m s orry , Your Honor . 

8 THE COURT: To \vhat <late is your question 

9 cli.rected? 

10 MR. SWINDELL: The f irst meeting that they had 

11 with. Barnes and Mr . Shi rcliff . 

12 

13 

14 

15 

lG 

17 I ! 
18 ., 

I 

20 

THE W.ITNESS : Did we disclose at that time? 

MR . S\•TINDELL : Yes . 

TITE WITNESS: The matter was brought up by t h e 

BarnC?.s Company as to whether or not our financial strength 

was sufficient to procure the lou.n that we needed and i f 

it wa sn't did we have some other s o urces that we could 

bring in to add t o our financ i a l strength and we said yes . 

THE COURT : Did you say any more than yes? 

TI!E WITNESS: Yes, we even mentioned several 

21 possibilitie s that we h ad in rnind including Hakim , but 

22 we - - at that point they wer e all that was al l conjecture 

2:3 · on our part as to who i .t could b£; . 
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2 I 
I 

BY ViH . ~:vnNDE.LL : 

Q. You m.:.~ntior:eCi Ei:1.kim , nev2 .i.Z:.h e l e ss , a t the 

3 first meeting? 

4 A. I believe we did , yes . 

5 Q. Did you provide Mr . Fraley this is now 

71 

directing your attention to the .March 27 meeting where you 

7 signed . the broker~ge agreement , did you provide Mr. Fraley 

8 11 
" I 

with. any financial info-rmati on regarding Mr. Hakim? 

9 I A. I said s.o befo r e that we showed him some infor-

mation . ~·fueth.er we gave him copies of it at that time or 

ne t. , I don ' t remember , but we definitely did show him some 

financial in.i:ormation on Mr . Hakim at that meeting . 

13 Q. But , you did know- from your discuss ions at 

14 your i:irst meeti.ng that Barnes thought. you might need an 

15 outside investor to hel p you secure the l oan? 

16 A. r'm sorry . I don ' t undeistand . 

17 Q. You just testified a few- minutes ago that at 

18 your first meeting that you thought or that Barnes told 

19 you that you would need an outside investor to help y ou 

20 secure the loan . 

21 A, That's the reason we had a meeting with Hakim 

22 b e.tween th.e t i me of the first meeti!·1s 2.nd the time of the 

23 . 27th. 

7t 
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Q. Okay . 

THE COUH.T: Is ·i:.he:ce n o obj ect .".. 0;1 t o -'..:hat 

3 document? 

4 MR . HYLTON: If he want s to have it int~oduced 

5 I have no objection . 

6 irn. . S~·TINDELL: I would like to , Your Honor . 

7 THE COURT : Thiis the memorandum of proposed 

8 partnershi~ agreement , etcetera dated March 26 on the 

9 stationery· of No:r;th l'1merican which is marked for identi :Ei-

10 cation as Defendant ' s Exhibit No . 1 . 

11 MR . SWINDELL: Thank you, Your Honor . 

12 THE COURT: I as sume you don 1 t wish to begin 

13 presenting your evidence unt i l the Plaintiff rests? 

14 MR . SWINDELL : That is correct, Your Honor . 

15 THE COuRT: Marked fo~ identi f ication as 
I 

16 Defendant ' s No . 1 . 

17 (The document , memorandum o f 

18 proposed partnership , was 

ma~ked for identification as 

20 Defendant 's Exhibit No . 1 . ) 

21 THE COURT : You may present it if you wish and 

22 if you do present, you do not waive your rights to stand 

23 on a motion. 
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I' 

I __ J: 
l II 

ii ~R . SWINDELL: Okay. 

BY MR. SWINDELL: 

: I Q. I'd l i ke you to identify that document , if you 

4 can, p lea se. 

5 This i s a memorandu..m of proposal partners hip 

6 agreement between Nor th American Fina ncial Investment 

7 which. ·is in effect Habib Hak i m and the principles of 

8 North. Ameri.can R,eal Estate and Land Company which is Er . 

9 Zee.man and Nr. Buchanan and myse l f . It 's unsigned , I 

10 believe, becat:se it was a memorandum that -- it . was a 

1 l proposal a nd i t 'vas given to us for c orn ... 'llent or review or 

12 revision . 

13 Q. With.~espect to that proposal , did you provide 

14 a copy to r~r. Fra l eY: or do you rec"all? 

15 A. I may very we ll have: We had certa inly nothing 

JG to hi.de from Mr. Fraley . 

17 THE COURT : A c opy of what? 

18 MR. SWINDELL : The memorandum , the document that 

19 I just gave . 

20 THE COUR'r: That emanated f rom these people . 

21 All r~ght. 

22 BY .MR . SWINDEI_,L: 

23 Q. In your March 27 meet ing - -
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l THE CQUR'i'; AnJ is it you:L- tcs timony ":.b 0. t y OU 

2 did furnish ·ch is o:;:- d1at. you did not. furn i :-:fr; that? 

3 THE !'!IT ~-JESS; I may have. I do!1 1 t rememb-=r . 

4 I don ' t recall , Your Honor . 

5 BY MR. SWINDELL: 

G Q. In your ~:arch 2 7 meeting , you testified earlier 

7 that at that time you knaw the consurnmation o f that. 

8 partners·hi"p agreement was conditional upon securir:.g the 

9 financing; is that corr•3ct? 

10 ~ That ' s ~orrect . 

11 Q. However , you did know from the March 20 meeting 

12 that Barnes had indicated to you that you couldn ' t get 

13 the financing unless you had an outside investor? Is that 

J4 correct? 

l G 

](i 

17 

18 

rn 

20 

21 

22 

23 

A. 

Q. 

I really didn't understand your question . 

Let me ·rcphiase it then . At the March 20 

meeti~g , Barnes had indicated to you that you would need 

an outside investor to fund the project , the financial 

stre0gth of an outside investor would help considerably . 

A. 

Q. 

That's correct . 

And on March 27 , you signed a brokerage ~gree-

ment wi.th a full knowl edge of what Barnes had indicated 

to you that you would probably nc;ed an outside investor ; 



7::, -L-
1 

t.. 

3 Q. Now , you did that with the knowledge ·t:.hat yo u 

11 had t alked with. ffakim and that Haki;n told yo~ tha·t --

5 not that Hakim told you . Strike that -- t h at t he partner-

6 ship agreement would be conditioned upon y ou securing the 

7 fi.nancing ; is th.at correct? 

8 A. That's correct . 

9 Q. Yet , you knew from the March 20 meeting that 

10 you wouldn't get tf1_e financing unle ss you ha.d an outside 

11 investo r; is that correct? 

12 ~ That ' s right . 

13 ~ When did you first disclos e - - s t rike that . 

14 When you met with Mr . Hakim , did he provide 

15 you with ·f inanci.al statements? 

Hi A. When we met with him did he provide us? 

17 Q. Yes , between the 20th and the 27th of March . 

18 A. We h.ad already had h is financial statement , 

19 because we had had severa l other transactions wi t h him 

20 in which we had been real estate brokers in some proj ec·i:s 

21 in whi.ch he had been the purchaser s o we had his financ i al 

22 statements froJn those transactions . 

23 Q. Had you provided those financinl statements at 
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any time to Sa~n0s? 

i ~ At the meeting on the 27th we definitely shuwed 

~ Mr. Fraley those financial statements and maybe l1ave given 

4 h~m a copy of it. 

5 Q. Did you, yourself , arrange for Mr. Fraley to 

6 meet I·1r . Hakiin and Mr. .~mes? 

7 A •. Yes . 

8 Q. And you did that be.cause of the part ne rship 

9 agreement that you were contemplating? 

10 A. Well , we did that because they were going to 

11 be our partners if we got financing and so they were 

12 cari:ainly a very interested party and in trying to get 

13 th.e financing and since their statement was going to be 

~ needed it was just logical that we all _ get together and 

15 try to do our - - use everybody 's best efforts t o uet the 
I ~ 

Hi loan . 

17 Q. So, as of March 27 you knew that Mr . Hakim 

18 woul d come in on the ·dea l with you if you secured financing? 

A. That ' s -right . 

20 Q. And you presented financial statements to Mr . 

21 rraley of Mr. Hakim which respect to the financing you 

22 were securing; is that correct? 

23 A. 'rhat ' s correct. 
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Q. Did you do so with the knowledgu that Mr . 

wou l.d pre sen t it to outside lend0rs in order that t hey 

might secure the ·1oan for you? 

4 A. That would be logical that we would expect --

5 we n eeded his financial strength to procu re the loan it 

6 had to be shown to outside l enders . 

7 THE COUR'.r: Well; now, Habib or Hu.kim was only 

8 interested i _n coming in if you had a loan; isn't that 

9 righ.t?· 

10 THE WITNESS: Y~s , s i r. He had previously 

11 refu sed to come in with us several months before when we 

12 di.dn ' t have ·any prospect of getting a loan . 

13 MR. SWINDELL: It's confusing for the Court 

14 and i.t' s confusing for the defense counsel as well . 

15 BY MR . SWINDELL: 

lG Q. Now , on the meeting of March 27, had you 

17 arra.nged for -- is that when you arranged for the meeting 

18 wi th. i:l!r . Hakim and .l'1:C. ~raley? 

19 A. On the. 27th? 

20 Q. Yes. 

21 A Probably , it was by phdne the next day or so . 

22 ~ Now , at th~t meeting, do you recall if you 

23 ·had s~ggested that Mr . Hakim would personally gu.ctrantee 
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-~J. ______ 7--+---8 

1 II a ny findncing that --

2 A. Hae I s·J.gges t.2d? 

3 Q. Yes. 

A. It was probably that was probably discussed 

f, in the meeting with ·Hakim and Fraley and &'11es and Zeeman 

6 and mys e lf in Hakim ' s office. That was certainly one of 

7 the things that was ·discussed in that meeting I ' m sure . 

8 Q. Isn't it a fact that it was discussed prior 

9 to that meeting between ~!arch 2 0 and 2 7? 

10 A. I t probably was . It was one of the reasons we 

11 needed him . 

12 Q. Direct your attention to Paragraph 7 . First , 

13 would you say tha't NAFU1 is North A.merican Financia l and 

14 Management Croup? 

l 5 A. Right. 

16 Q. And you tes tified earlier that that is b a sically 

l7 Mr . Hakim? 

A. That's right . 

Q. Now , Paragraph 7 states th~t corporation will 

20 thro~gh 'its principles do whatever is necessary within 

21 reason to obtain the financing . 

22 A. Well, it also says something els e . It very 

clearly explains our position here . It says NOREL which is 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

]3 

14 

15 

l G 

17 I. 
18 

19 

20 

21 

22 

23 

us , has or will make application for construct ion of 

permanent f ina.ncing commitments. NAFH1 and NOREL '.vill 

79 

j ointly co- sign the construction l oan . It's unde.cstood 

th.at f inancing is dif ficult in the current market and NAFIM 

wi 11 thro~gh its principles do wha'.:.<:=ver is necessary within 

reason to obtain favorable financing . 

THE COURT : Let me read that . 

Is this your witness? You might talk to him 

if it is . 

MR . HYL'rON: Could be , Your Honor. I h aven 't 

met h im . 

MR. SWINDELL : Your Honor, I really am not sure 

h.Ow lo~g· my part wi.11 take . I would suspect not more 

tha;n 10 minute s . · 

THE COURT : Well , I assume there is no problem 

with him testifying before this witness ' s testimony is 

c orLTpleted and before the V<lr.i.ous docmn.e nts have been 

presented that would be presented . Did you want . to pro­

ceed with_ him now? 

MR . flYLTON: Your Hono:t" , I woul d be more con­

venient for Mr . Falcone , but whethe·r it ' s more convenient 

for the Court is ·also my concern . 

THE COURT : Let ' s h a v e this witness now . Do you 
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mind if he steps down? 

2 

3 

MR . SWINDELL~ No obj2ction , Your Honor. 

THE COURT~ Step down and h 2.~1e your witness 

4 swor~·1 and have h im come un here . 

5 Whereupon , 

6 RALPH G. FALCONE , 

30 

7 was called as a witness by and on behalf of the Plaintiffs , 

8 havi.ng bee.n f i .rst dul y s•,vorn by the Cle:r.·k of the Court, 

9 was- examined and testiJ:ied as follows: 

1.0 DII'.ECl' EXJ."\M.INATIQiJ 

]1 

12 Q. 

13 plea s e? 

14 

15 

lG 

17 

18 

A, 

Q. 

A. 

Q. 

A. 

BY MR. HYLTON: 

Mr . Falcone, would you state your f ull n ame , 

Ralph G ~ Falcone. 

And your address? 

5117 Swann Avenue , Alexandria, Virginia . 

What is your position , Mr . Falcone? 

I'm Sen i or Vice Pres ident a nd General Mana ger 

19 of the Mor~gage Loan Department of Washington- Lee Savings 

20 & Loan Association located in HcLean, Virginia . 

21 Q. In y our capacity, do you mak e permanent 

22 financing l oans for building projects? 

23 A. Yc;s , I do . 
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~ How lon g have you been involved in this kind 

2 of work? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

About 13 years . 

How long have you been with Washington- Lee? 

About four and a h a lf years. 

During this ti~e , you have -- well , don't let 

7 me put wor d s in your mouth .-

8 Can you elaborate for us briefly as to wh at 

9 you_r job entail s ·-presently? 

10 A. Well, I' m responsibl e for the production of 

11 . mortg~ge lending in both residential an d corrm1.ercial lending 

12 £or t he association , for the savings asso c iati on. 

13 

14 

15 

Q. 

A •. 

Q. 

And peopl e present loans to you for approval? 

That 's correct . 

I'd l ike to go back a little bit in your back -

16 ground with respect to what is you r formal educa tion . 

17 A. I'm a graduate of George Washington University, 

18 a business adminis t ration degree . 

19 

20 

21 

22 

Q. 

A. 

Q. 

A._ 

l"Ihen d id you _ g raduate? 

I _ graduated i n '6 4 or so . 

H~ve you had occasion to teach in your field? 

Yes, I have taught in the Income Property 

23 Division of the Mortgage Banking School several years ago 
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befo r e I joined Washington- Lee . 

Q. Have you had occas ion to publish an:,-thi~g i n 

the field? 

4 
A. I have published some articles in the f ield , 

5 
yes. r think the most recent was in the Rea l tor Magazine 

6 
a couple of years ago. 

7 
Q. And this relates , generally , to the field 0£ 

8 mortgage banki~g7 

A. That's correct. 

10 Q. Do you b elong to professional organizat~ons? 

11 
A. Yes , I. do. 

12 
Q. Could you enumerate a few of those for us? 

13 
~ I belong to the Northern Virginia Board of 

14 
Realtors . I belong to the Northern Virginia Builder ' s 

15 Associa.tion , the Mor~gage Bankers Association of Metropolita 

16 
Washington , the Virginia Savings & Loan Le~gue, the Virginia 

17 State Mortgage Banking Association. 

18 Q. Have you testi fied before as an expert witness? 

A. Yes , I have . 

20 Q. Have you testified in your cap~city as a mortgage 

21 bank.er or broker? 

22 II. Well , I'm not a mortgage banker or a broker . 

23 I 'm a ~rirnary lender . I ' ve never acted in the capacity as 
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l i.l rno:ctgagc bank.er or mortgi.!ge broJ:er . 

2 Q. ~·Ti t.!:L r espec t t.o your p revious testiinony , what 

3 slilijects did you t e stify on? 

A. Re l ated to conunercial , basically conune~cial 

5 loans and disputed questions in that area . 

6 

7 

Have you had an opportunity to --

MR . HYLTON : Well , at this point I 1 d like to 

8 su:O.mi .t that this man is an expert and ask h im an expert 

9 questj,on . I have one hypothetica l ques t ion . 

10 

11 Q. 

BY MR . HYLTON : 

Have you hu.d a chance to review , Mr . Falcone, 

12 a document tha t i s dated March 27 , 19 8 0 entitled Broker age 

13 A<:Jreement , J?laint.iff ' s Exhibit No . l? 

11 A. Yes , I h ave it . There was no d a t e on t he top 

15 of .mine, but there is a date on Page 4 , I guess . 

l G Q. Have you had occasion also to review two other 

17 documents? 

l8 

l9 

20 

A. 

Q. 

A. 

Yes . 

Could you relate to the Court. what t hey are? 

Well, these appear to be agreements to enter 

21 i.nto an application for a c ommercial loan or commercial 

22 land loa ns. 

23 THE COUP..T : Now , I ' m gonna have to know and I . 
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I 

I 8 4 

think the r ecord would have to know too , what he's talk ing 

2 about. Has tha t been marked and identified? 

3 MR. HYLTON: The brokerage a greement has , Your 

4 Honor . One of the letters has. 

5 THE COURT: Tell me which one it is. Is it the 

G one attached to this letter? 

7 MR . HYLTON: Plaintiff 's Exhibit 4, I believe . 

8 THE COUET: Yes. 

9 MR. HYLTON: Right, it ' s a short form or what 

10 we have called the short form authorization or .app-lication 

11 lett~r. 

12 THE COURT: All right. 

13 MR. HYLTON : Now, th~re is a long form. I 

14 might proffer th~t to the Court. There i s a long form. 

15 ~1R. SWINDELL : I have no o bjection if you want 

l G to enter i t. 

17 THE COURT : Let me say this : I a.ssu:ne that. 

18 \·1hatever you' re aski~g him to look at is going to become 

19 an exhibit . It will have to and if it 's to be his exhibit, 

20 I' 11 makr i _t for ide ntification and if it ' s to be yours 

21 and there is no objection , I 1 ll receive it i n evidence , 

22 but it ought to be so that anyone who might read this 

23 t r a nscript can tell what the witness h a s befor e him . It 
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1 should be maJ::-ked . 1 

2 MR . SWINDELL : If Your Honor would please mark 

3 it as Defendant ' s Exhi b i t No . 2 for identification. 

4 THE COURT: This is known s hortl y as the l ong 

5 form o f wh.at? 

6 MR . SW'iNDELL : The application for permanent 

7 loan financing. 

8 THE COUR'i' : Al l right. Now , this is the one 

9 that consists 0£ 26 nuJnber ed paragraphs and you w.ish to 

10 have this marked for identification as Defendant 's No . 2? 

11 MR . SWI NDELL; That is correct , Your Honor . 

12 THE COURT : It' s so marked . 

13 (The docuJnent, application 

14 lo~g form , was marked 

15 Defendant ' s Exhibit No. 2 

16 for identi fication . ) 

17 BY MR . HYLTON : 

I 
l& 

I 
19 

Q. Mr . Falcone , you h ave h ad an opport.uni ty to 

l ook at ~ broker age a greement which for our purposes i s 

20 Plainti ff 1·s Exhib i t No . 1 and you have h ad an o pportunity 

21 to look a t a shor t f orm authorization appl ication lett er 

22 which i .n our parla nce is P laintif f 's Exhi bit No. -~ , I 

23 . believe , and you have h ad an opportunity to look at il longer 
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form author izat ion application l e t ter ~hich has been marked 

2 f or identi f i cation here and entGre d into evi denc e as 

3 Defendant's Exhibit No . 2. 

4 

5 

A. 

Q. 

Right. 

Have you h.ad an o ppor tun ity to review these 

6 com?letely in your op inion? 

7 

8 

A •. 

Q. 

Yes . 

Nm'r( I'm going to recite for you a hypothet ica l 

9 questi.on a n:J. I wa nt you to listen c arefully. If you do 

10 not understand something , a.sk me to r epe at it again. 

11 

12 

13 

14 

15 

T.HE COUR'r : Let me ask one ques t ion , becaus e 

I_ think. t hat I wou ld p robably either hav e to k now it o r 

it would be of ai.d to me to know it b efor e h e 1 s asked 

the question and answers it. 

Now, I know that Plainti f f 's No . 1 was entered 

16 i nto . That's signed by all . Now, was the P laintiff' s 

17 No . 4 or Defendant ' s No . 2 ever executed ? 

18 MR . HYL'l'ON: They were nev er -- not only never 

rn E-.!.Xecuted r but they were never received b y the Plaintiffs 

20 rn1less that ' s a misstatement on my part. They were rec eived 

21 on May 16 or 17 . One of thos e , the s hort f o rrn was received 

22 by Mr . 1'.kers on or about th2 17th o f I•lay . 

THE COURT: Yes . 
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1 .MP.. HYLTON : Okay . 'rhe oth-2r , the longer form 

2 they never received . 

3 MR. SNINDELL: Your Honor, I ' d proffer that is 

4 subject to proof. We will put on t e stimony that perhaps 

5 they did . 

G THE COUR'r : Go ahead with your question. In 

7 any event, th.ey were never signed? 

8 r~I{ . HYLTOH: Exactly , and -:)a_::t o :C .::-Js.rn.o.i) S the 

9 Court's confusion is caused by the fact that he ' s - - the 

10 witness is b e ing called out of order. He would have been 

11 -- hc:d we had the proper timing he would have been a 

12 rebuttal witness, so to a degree he's considering things 

13 oey·ond wha;t: we h ave ad:mi tted. 

14 THE COURT : Go ahead . 

15 BY MR , HYLTON : 

16 Q. Mr . Falcone , please assume the fo llowing facts 

i_7 

18 broker tha·t they wanted no presale requirement f rom any 

19 l e nder. Number two , that th.e interest rates s et out in 

20 the nrok.erage agreement were satisfactory t o the owne:cs; 

21 three, that the broker, in thls case , the Barnes Company, 

22 received an o ral commitment from a lender for permanent 

23 financing that included a 65% presale ~equirement and a 

I 
I. 

II 
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1 14 % f loor as a condition to the interest as an addition 

2 to the interest picture. Do you have an opinion whether 

3 the proposed conuni tment -- the sort of cornmi tment I just 

4 mentioned -- was substantially in accordance with the 

5 terms conta,ined in Paragrap!:l 2 of the broker2.c;e agreement? 

6 Th.e first question to you, is do you have an 

7 opinion? 

8 A. T-'7ell c taking into consideration the a.s surnptio::i.s 

9 a presale requirement would be a majo:::- issue in any 

10 commitment that was put forward so that a presale r equire-

11 roent being rec~gnized as an important feature of a 

12 financial transaction of this sort, I would s ay that there 

13 is a substantial difference there . 

14 

15 

1G 

17 

18 Q. 

19 certainty? 

20 l\. 

21 

THE COURT: He does have an opinion? 

l!m. HYLTON: Yes , he does . 

THE COURT : Now he's stating what that is. 

BY MR . HYLTON: 

Have you reached this opinion ~ .. 1ith a reasonab l e 

Yes. 

THE COURT : Your opinion is that there is a 

22 substantial d i fference between the cormni tment which he 

23 described in his question and the one called for in 
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1 ~laintiff ' s Exhibit No. l? 

2 THE WI TNESS : Taking into consideration tha 

3 assumptions that were made , that he pointed out initially . 

4 HR. HYLTON: All r i ght . Thank you , l'lr. Falcone . 

5 CROSS EXAMINA'I'ION 

G BY MR . SWTNDELL: 

7 . Q. .M.r . Falcone , I ' m sorry we haven ' t had an 

8 opportunity to talk. I ' d l ike to get a l i t t le more back-

9 ground on you if r coul d , please . 

10 Have you ever from Washington- Lee settled or 

11 pla.ced a loan f or permanent financing f or condominimum 

12 o ffi ce units? 

13 A. Yes , I hav e . 

14 Q. How many? 

15 A. I ' ve been involved in probably f our o r five 

16 projects, I _ guess. 

17 Q. Generally, what type of loans did you place? 

18 A •. You mean , in general , or having to do with 

19 this particular issue ? 

20 Q. In . ger.eral . 

21 ll. We make residentia l loans o f all sorts and 

·~? .f= • - - commercial loans o~ vari ous types . 

23 Q. What kind of corr.!:lercial l oans are you talking 
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2 

3 

5 

6 

7 

8 

9 

10 

11 

90 

about? 

'fl. Conunercial loans on office buildinss , apartment 

projects , shopping centers , condo offices , condo industrial 

properties , large condominimum conversions , industrial 

property , just about anything that r~ns in general nature 

of commercial loans . 

sis ts 

Q. 

O .c? 
.L • 

A. 

Q. 

A. 

What would you say the oulk of your ~·ror!<. con-

The bulk 0£ our association ' s work? 

Yes . 

Well , by regulation the bulk of our annual 

12 pro~cti.on is in residential loans . 

13 Q. Now , with respt'°:ct to the documents that you 

M testified t h at you have reviewed, I ' d like to direct your 

15 attention to Plaintiff's Exhibit No. 4 , I believe , and 

16 also to the brokerage agreement . 

17 THE COURT : You ' re referring to Plaintiffs' 

18 No . l as the broker~ge agreement and t he short form is 

19 what we call Plaintiffs ' No . 4 and the long form is 

20 Defendant ' s No . 2 . 

21 BY MR . SWINDELL : 

22 Q. Now, unless I understood your testimony in-

23 correctly, there is two deviations that you saT,-r Hi th 
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1 respect to the brokerag8 agreement and the short form ; 

2 is that correct? 

3 A. We l l , that wasn ' t -- the question was given 

4 the assumption the question was did I think that the 

5 addition of a presale was a substantial change which is 

6 a litt le dif fere..r1t from what you ' re ju.st saying . 

7 Q. Okay . rrhe addition of pres ales is the only 

8 substantial ch.ange th.at you saw? 

A. Well, that and the addition of the floor on 9 

10 th_e i.nterest rates .· That ' s not in the if you're limiting 

11 thi.s to that one Exhibit 4 , then th.at' s not . 'l'here is 

12 one change , that's correct . 

13 Q. 

14 correct? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Th.ere i.s one change in the short form; is that 

That's true . 

And there is only one change? 

That ' s correct . 

Well , in terms of the long form , there were 

l!J two changes . Is that your testimony , that there is a 14 <;; 

20 f loor and th.at there is a 65 % presales requirement? 

21 

22 

23 

A. 

Q. 

A. 

Right" . 

In the short form, what the presales requirement? 

The presale requirement w~s SOS . 
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1 Q. All right . Would you say in your considered 

2 opinion as an expert that it is industry pract i ce to in-

3 elude a presales requirement and a permanent loan? 

4 

5 

6 

7 

A. 

Q. 

Q. 

Yes. 

It i.s? 

lWi tness nods in the. affirmative.) 

Do many savi~gs and loans make loans without 

8 a presales r equirement -- make commitments . I'm sorry. 

9 

10 

A. 

Q. 

I really couldn't answer that question . 

But, it is ·an industry practice to include the 

11 pres ales ·;requi.rement i .n the permanent loan cornmi tment? 

12 

13 

A, Y~ah, I' believe that to be an accurate ·s tatement. 

MR. SWINDELL: Beg- the Court 's indulgence for 

14 a second. 

15 THE COURT; When you say it conforms with 

16 industry practi,ce to require a presale requirement --

17 THE WI.TNESS: Yes. 

18 THE COURT: -- does that depend on what the 

19 percentage require~ent ia? 

20 

21 

22 

23 

92 

THE WITNESS: Well , I think that has varying 

degrees , but the question of whetli.er a j? r esale requirement 

as such ·is normal practice, my answer is yes, it is. 

Now, they vary in degrees from say the 50% that 
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1 we see here to a greater number. Normally, I would say 

2 that 50 % would be a threshold, yeah . 

3 

4 Your lfonor. 

5 

6 

7 

8 Q. 

MR. SWINDELL: I have no further questions, 

MR. HYLTON: I've got one question. 

REDIRECT EXAMINATION 

BY MR~ HYLTON: 

Would i.t be fair to say that this ·industry 

9 practi.ce to take each. deal or project and look at it on 

10 an indivi.dual basis?· I mean, when you review a given 

11 condomi.nimum offi.ce project you review that one individual 

12 project, right? 

13 

14 

Correct. : 

So, that you would you make a decisio n as 

15 to presales and the. ·d~gree of presales dependi~g on what 

16 I asked you? 

17 A. Well( i.f you're talking about presale isolated , 

18 there are a number of factors that would dictate whether, 

19 first ·o f all , there would be ·a presale and what the extent 

20 of that would be and that would depend on the whole under-

21 writi~g of that particular loan; the location of the pro-

22 perty ! the probability of sales, ho"w many sales were 

23 · intended initially before the proposal was b rought to the 
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lender, market conditions at the time of the particular 

transaction, what is the atmosphere for the purchase of 

condominimum units at that particular time, but I thi.nk 

the overall underwriting of a loan dictates that you look 

at all factors individually. 

Q. Let me ask you a question this way. Are there 

projects where you don't put any p resale requirement on 

them? 

A. 

Q. 

A, 

Q. 

In a condominimum office situation? 

All. right. 

No. 

Yes? 

THE COURT: No. The answer to th.at is no. 

THE W:CTNEss·: The answer is ·no that there -­

I ha:ye not done one where there has not been a presale 

re~ui.rementr condominimum office project. 

MR . HYLTON : Are there other kinds of projects 

where there are no presale require ments? 

Honor. 

THE WITNESS: Residential projects. 

MR. HYLTON: That's all I hav e . 

MR. SWINDELL: Just one more que stion, Your 
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2 

3 Q. 

RECROSS EXAMINATION 

BY MR. S'VTINDELL: 

With respect to the brokerage ?-greement and 
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4 ei.ther form as you reviewed the·m, did you note that there 

5 are many other terms that are included in the long form 

6 and the: short form applications that are not included in 

7 the broker?ge ?greement? 

8 

9 

10 

A. 

Q. 

A. 

Yes.· 

There are many? 

Well, I don't know by many. In the short 

11 form, there i .sn' t much. ·of anything. Th.ere are items 

12 covered i .n thi.s· that are not covered in here, yes , and 

13 there are i_tenis covered in here that are not covered in 

14 here, yes. If thatts your question. 

15 Q. Yes, that is my question . Just follow up on 

16 th.at one as well. Is th.ere anything in the broker~ge 

17 ?-greement which. .prohibits presales -requirements in the 

18 permanent conunitment? 

Th.at prohibits there being -- no . 19 

20 

21 

22 

23 

A. 

Q. 

A. 

Is ·there anything that prohibits a 14% floor? 

No . 

MR . SWINDELL: That ' s all, Your Honor. 
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2 

3 Q. 

REDIRECT EXAMINATION 

BY MR. HYLTON: 

mr. falcone, in light of your answers to Mr . 

4 Swindell who asked you questions, does that change your 

5 opinion that xou stated originally? Have you said anything 

6 or has· anybody asked you a qu~stion here this morning 

7 that would cha~ge the original opinion that you gave us 

8 earlier? 

9 Again, the ·opinion was based on assumptions 

10 and with those assumptions still in place, my answer 

11 does·n t t cha~ge. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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and come 

was· 

MR. HYLTON: Okay. Thank you very much. 

J. have.· 

We thank you, sir. 

.MR. HYLTON: 

THE 

at 1:00 

excused.) 

until 2 : 00 o'clock 

trial 

reconvene at 2:0 0 o'clock 
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1 BY MR. SWI.NDELL: 

2 Q. With respect to that meeting, do you recall 

3 informi~g Mr. Fraley th.at he should keep conununication 

4 lines with Mr. Hakim and Mr. Aines as well as with you and 

5 Mr. Zeeman? 

6 A. Yes . 

7 Q. Now 1 I'd like to talk about your check for a 

8 mi.nute 1 the $10,000 depos·it. You testified there was 

9 never any time. limitat ion on when Mr. Fraley could deposit 

10 th.at ch.eek; is th.at correct? 

11 Tha.t' s ·correct. 

12 Q. Accordi.ng to your understanding. When did you 

13 first find out .tha.t i .t was deposited? 

14 A. Somewhere around the 15th.· It may have been 

15 the 14th.. It might have been the 15th,· because the thing 

16 th.at prompted my call was after I had called the bank to 

17 check on wheth.er or not that check had been deposited and 

18 I found out it had been and that prompted my call to 

19 Mr . Fraley. The call wason the 15th .· 

20 Q. Do you recall the reason you gav e Mr. Fraley 

21 for hi;m holding the. check? 

22 A. The reason I . gave? 

23 Q. Yes. You asked him specifica lly to hold the 

97. 
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1 ch.eek for one reason; is that correct, a couple of reasons? 

2 A. I told him it was drawn on my personal account 

3 and quite frankly, $10,000 is a pretty good piece out of 

4 my personal account and I didn't want it deposited unless 

5 i .t absolutely had to be and I wanted to make sure that it 

6 was _ going to be covered whenever it was deposited. 

7 Q. But, you informed Mr. Fraley at the time you 

8 tendered i.t to him? 

9 

10 

A. 

Q. 

Yes, I did. 

Did you_ give him any other reason for not 

11 deposi.ti.~g the ch.eek? 

12 

13 

14 

15 

A, Well, I was hopi~g that I would be able to 

get someone to replace the ·money in the check. 

Q. 

A. 

Would that someone be the outside investor? 

Hopefully, they would be where I would be 

16 getti~g the money. 

17 

18 

19 

Q. 

A. 

Q. 

Would that be Mr . Hakim? 

Probably. 

So, you_ gave Mr. Fraley a check, asked him not 

20 to deposit it, therefore, incurring no obligation on your 

21 part unti.l he did and yet your understanding with Mr. Hakim 

22 i .s th.at you would not consummate a partnership agreement 

23 unti.l ' you got the financing; is that correct? 
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1 

2 

A. 

Q. 

That's correct. 

So, it seems to me that what you're doing is 

3 you're trying to have your cake and eat it, too. 

4 

5 

6 

THE COURT: Is this a question? 

MR. SWINDELL : Strike that. 

THE COURT: Don't argue your case as you go 

7 along or make. si.de. comments. Just ask your questions. 

8 

9 

10 Q. 

MR. SWINDELL: Strike that, Your Honor. 

BY M .. "R,~ SWINDELL: 

To rei.terate, you told Mr. Fraley that or 

11 Mr. Fraley h.a,d told you at that first meeting that you 

12 could not obtai.n the financing until you had an outside 

13 investor; is that correct? 

14 

15 

~ 

Q. 

That's correct. 

And Mr. Haldm or you told Mr. Hakim that you 

16 wouldn't consummate a partnership until you had financing? 

17 

18 

19 check? 

20 

21 

A. 

Q. 

A. 

That's correct. 

And that was the case also when you posed the 

(Witness nods i.n the affirmative.) 

THE COURT: Did I understand you to say that 

22 you told H.ak.i.rn or Hakim told you that he wasn 't interested. 

23 in a partnership until you had the financing? 
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2 

3 

4 

5 Q. 

THE WITNESS: Hakim told us. 

THE COURT: He told you that, didn't he? 

THE WITNESS: He told us, yes, sir. 

BY MR. SWINDELL: 

101 

But, you presented the loan package to Fraley 

6 wi.th. th.e idea, of bri.nging Hakim in as a partner? 

7 A. That's correct. Let me add this, though, as 

8 fa.r as the check i.s concerned. The check was a deposit 

9 which. could be applied against the loan commitment and 

10 without a loan the check should have been returned or the 

11 deJ?osi.t should have been returned. 

12 

13 

Q. We'll get to that in a minute. 

You testi.fied th.at - the check was deposited 

14 around th.e beginning of May; is that correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

100 

A. Sometime, around , I think it was, the 3rd of 

Mav that it was -- that the bank showed that it was 

collected against my account. 

Q. That was approximately five o r six weeks after 

you had tendered the ch.eek to Mr . Fraley? 

A. That's right. 

Q. r'd like you to examine the brokerage agreement. 

THE COURT: Plaintiff 's No. l? 

MR . SWINDELL: Thank you . 
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1 THE COURT: Yes, sir. 

2 BY MR. SWINDELL: 

3 Q. Directing your attention to Paragraph 2 which 

4 outlines the terms of the loans that you applied for and 

5 ask you if those are the terms as you requested? 

6 A. Yes. 

7 Q. Now, wi.th respect to the permanent loan commit-

8 merit, did you ;r-equire a 1. 3 million dollar commitme nt? 

9 A. For the permanent loans? 

10 o. .., That's ·correct. 

11 A, The· permanent loans we were asking for 75% of 

12 the sell out price which was approximately a million six, 

13 r beli.eve·, neca,use our sales price on the project would 

14 ha,ve been 2 million four. 75% of that is a million six. 

15 Q. You were looking for a million six on the 

16 permanent loan? 

17 A. That's right. 

18 Q. Now, your testimony also was that at your 

19 first meeting, the one prior to the date where you executed 

20 the ~greernent, that you expressed a great de:i.l of concern 

21 about presales requirements. 

22 THE COURT: Let me ask this question. Doesn't 

23 · this 1. 3 million here represent both ·the construction and 

101 
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1 permanent financing? 

2 

3 

THE WITNESS: The million three would be the 

construction loa n amount, Your Honor. The million six 

4 would be the permanent loan . 

5 

6 

7 

8 

9 

10 

11 

THE COURT: T'm sorry. I'm sure it's here, 

but I don't see i .t . Where is the million six in here? 

THE WITNESS: It's referred to in the 75 %. 

THE COURT: Well , it says a million three hundred 

thous·and or but not to exceed --

THE WITNESS: 75% of the value. 

THE COURT: That's a limitation on the million 

12 three hJ.indred, i sn t t it? 

13 

14 

15 

16 

17 

18 

19 

THE WITNESS: No, that's the limitation on the 

value of the --

THE COURT : Permanent financing? 

THE WITNESS: I t 's t he -- the permanent 

financing b ased on the value we 're talking about is the 

value of t h e built units . 

THE COURT: The sales -- the aggregate s a les 

20 price of the built units? 

21 

22 

23 

1.02 

THE WITNESS: Yes . 

THE COURT; You s ay the permanent loan is to 

. be --
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1 THE WITNESS: 75% of that amount which would 

2 have been 75 % of 2 million four. 

3 MR . ZEEMAN: 2 million two. 

4 We 

5 have to 

6 commenting . 

7 MR. SWINDELL: The reason that I'm offer ing 

8 it eliciti.ng th.i s testimony is to indicate the intention 

9 of the parties with respect to the permanent loan amount . 

10 THE COURT: I'm looking at t he paper to try 

11 to follow the testimony and I don't s e e a million six 

12 and r h~ve to t ry to understand this as we go alo~g. 

13 

14 Your Honor . 

15 

16 

17 Q. 

M~ . SWINDELL : That ' s why I asked the question, 

TKE COURT: Then, you continue . 

BY MR. SWI NDELL : 

Now, the questi on I was going to as k previously 

18 was you testified at the , let ' s say , the March 20 meeting 

19 that you had a concern about presales? 

20 

21 Q. 

That ' s right. 

Is there any lang uage in the brokerage agreeme nt 

22 that prohipits presales in the application or the cornmit-

23 · ments? 

103 
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1 A. There is no reference to presales at all in 

2 the brokerage agreement. 

3 

4 

Q. 

A, 

And you didn't insist that that be put in? 

I . didn't insist that the fact that there was 

5 no presale requirement in the brokerage agreement? 

6 

7 

Q. 

A. 

8 s:I-gned it. 

9 .Q. 

Yes. 

If there had been one in there, I wouldn't have 

I don't believe that answers my question. Did 

10 you i.nsi.st that a prohibition on pres ales be placed in 

11 the brokerage agreement? 

12 

13 

No. 

Okay. Now, with re'spect to the 14 % floor which 

14 i .s ·in the lo~g form, did you insist that a requirement 

15 that it be ·an open- ended commitment with respect t o a floor? 

16 

17 

18 

A. 

Q. 

A. 

Wi.th no floor? 

Yes. 

It never occurred to me that there would be a 

19 loan with a floor . 

20 

21 it? 

22 

23 

104 

Q. 

A. 

Q. 

So, you didn ' t ask that th~ language be put in 

I never heard of loan commitment that way before. 

Mr. Akers, when <lid you consider the broker~ge 
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1 agreement terminated with. the Barnes Company? 

2 A. When did I consider it terminated? I considered 

3 it terminated two weeks after -- 15 days after the notice 

4 was . given at the end of the 45 day period. 

5 Q. Yet, you request in your letter that the check 

6 be returned i.nunediately and not at the end of the 15 day 

7 period. I'll shciw you your letter. For the record 

8 refeience, it's Plaintiff's No. 3. 

9 MR. HYLTON: It's an argumentative question 

10 it see,ms to me. 

11 

12 

THE COURT: What is your question? 

MR. SWINDELL: My question is whether Mr. Akers 

13 req:ues·ted the check be returned at the end of the 15 day 

14 waiti~g . period. 

15 MR. HYLTON: I just objected, because it's 

16 obvi.ous ·from the letter that he did that. 

17 THE COURT: You mean, did he request it at the 

18 end of that or at some other ti.me? 

19 MR. S'W'INDELL: Well, Your Honor, the document 

20 itself indi.cates tha·t he requested the return of the check 

21 iJnmediately and I asked him i f he meant inunediately the 

22 day that I didn't phrase it this way -- immediately the 

23 · day that Barnes received th.e termination l etter 6r 

10S 
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1 immediately after the 15 day period. 

2 THE COURT: Do you want to ask him which he 

3 meant by that? 

4 THE WITNESS: I asked that it be returned 

5 inunediately. 

6 BY MR. SWINDELL: 

7 Q. Now, you also testified that you received on 

8 or about May 17 what we "11 describe as the short form 

9 appli.cation? 

10 A. That's correct. 

11 Q. Let me show that to you. 

12 THE COURT: That's Plaintiffs' 4. 

13 BY MR. SWINDELL: 

14 Q. Do you recall exactly when you received that? 

15 A. I received that, I believe,· on the 17th. 

16 Q. The 17th ·of May ? 

17 A. 17th of May. 

18 So, in your mind the broker~ge agreement was 

19 still in effect wh~n you received that; is that correct? 

20 A. The brokerage agreement was still in effect 

21 when T received that? 

22 Q. Yes . 

23 A •. Yes. 
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2 

3 

4 

THE COURT: Let me see that, please. 

BY MR. S':HNDELL: 

Did you ever execute tha t document? 

No. 

108 

5 

Q. 

A. 

Q. Did you ever contact Barnes about any of the 

6 provisions i .n that document? 

7 A. Wellr I talked with Fraley about the document 

8 on the 16th. The reason he mailed me a copy of it is 

9 because of our discussion about it. We didn't discuss 

10 it any further. 

11 Q. But, you didn't receive the document until the 

12 17th;· is that correct? 

13 

14 

A. 

Q. 

Th.a.t ~ s ·correct. 

And you didn't discuss the terms of that 

15 document wi.th Mr. Fraley after you received that document? 

No. 16 

17 

A. 

Q. It's your testimony then that you did not; is 

18 that correct? 

19 

20 

A. 

Q. 

That's correct. 

Now , did you contact Mr . Fraley at any time 

21 after you received that document? 

22 A. I believe ·r had several more discussions with 

23 · him about the return of our deposit . 

1.07 
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1 Q. But, not about th.e terms of that document that 

2 you received? 

3 

4 

5 

6 

7 

8 

9 

A. No, I didn't. 

Q. At the meeting that you had with Mr~ Hakim and 

Mr . Aines and Hr. Zeeman and Mr. Fraley, is it your testimony 

that you informed Mr. Fraley that he need not secure the 

construction loan at that time , that he concentrate his 

efforts on th.e permanent loan? 

A. Did we agree for him to concentrate? Is that 

10 what your question is? 

11 

12 

13 

14 

15 

Q. 

A. 

Q. 

do tha t? 

A. 

Yes. 

Yes, sir. 

Do you recall who specifically informed him to 

It was something that came out of a round 

16 robin discussion in a room, so who initiated it, exactly 

17 who brought it up first, I couldn't say . It was the result 

l8 of a working session in a room. 

19 

20 

21 

22 

23 

1.08 

Q. 

A. 

What were the reasons for that, specifically? 

Well, the reason for it was an attempt to assist 

him i .n solving the problem that we all wanted to solve and 

th.at was to get us a loan commitment and if we could relieve 

h~m of the burden of getting th e construction loan ' and 
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1 concentrate on the permanent and that was - - it was an 

2 attempt to assist him and he. accepted it that way . That 

3 was the way I -- it was my impression at the meeting that 

4 he was happy th.at we were in a position to h.elp . 

5 Q. Th.e contacts you -- did you have any specific 

6 contacts in mind with respect to getting the construction 

7 loan? 

8 

9 

10 

Yes. 

What was the source of those contacts? 

Well, one was a bank in D. c . which Hakim 

11 he mai.ntai.ned considerable deposits and they had informed 

12 him if he could . get permanent financing that they were pre-

13 pared to assist him with construct i on financing on -- not 

14 on this particular project, but on a _ general basis . 

15 Q. So , i .t was on the strength of Hakim ' s financial 

16 ?osition tha't you were able to offer that to Mr . Fraley? 

17 

18 

A. 

Q. 

That's correct . 

Now, with respect to your testimony as to the 

19 damages, I'm a little unclear as to h ow you arrived at the 

20 figure of $200,000. Explain that again . 

21 A. Our contention was that up until the time we 

22 went with the Barnes Company we had been pursuing this 

23 particu1 ar project in an attempt to do it substantially on 

1.09 
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1 our own and we had a bottom line profit on the project of 

2 $500,000. Because, of the -- we accepted the Barnes Company 

3 at their word and we followed their advice and in an attempt 

4 to get the financing we got ourselves in a position where 

5 we were. giving up half of our project and it was -- the 

6 door was closed on us, b ecause of the timing after that. 

7 We never could go back the other way, so we wound up with 

8 a project in which we only had a 50% interest inread of 

9 100%. 

10 

11 

12 

13 

14 

15 

16 

Q. 

A. 

Q. 

Who owns the other 50%? 

Who owns the other 50%? 

Yes. 

MR. HYLTON: I don't t think that's relevant , 

Your Honor, to this case. 

THE COURT: The other 50% of the land interest? 

MR. HYLTON: Your Honor, I want to object. I 

17 thi.nk we'· re talking about a time of March 2 7 until sometime 

18 in May of 1980. 

19 THE COURT: You mean , at the time of the signi~g 

20 of the broker~ge agreement who was the principles in it? 

21 MR. SWINDELL: No. We know the principles in 

22 the brokerage agreement, Your Honor . 

23 THE COURT: I understand , but I mean, you want 

1.10 
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to know wh.o the principles in the land ownershio were at 

that time? 

MR. SWINDELL: No, I want to know who the 

principles are in th.e land ownership at the time Mr. Akers 

was attempting to affix his damages that one half of $500,000 

and I think it's relevant. 

THE COURT: Why do you see that that is not 

·relevant to this case? 

MR. HYLTON: Because, I think it opens the door 

to what h.appened after; that is , there is obvious --

THE COURT: It may, i ndeed do that , but your 

claim for dam~ges opens the door to what might have happened 

afterwards too, because the dam~ges can only follow the 

all~ged breach.. They can' t be before it. 

Q. 

A. 

Q. 

MR. HYLTON: All right. 

THE COURT: Objection is overruled. 

MR. SWINDELL: I will repeat my qestion. 

BY .MR. SWINDELL: 

Who owns the other 50 % in the land project? 

NAFIM. 

NAFI M. You testified earlier: th~t .NAFIM is 

Mr. Hakim; is that correct? 

A. That is correct . 
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You contemplate d him in all along? 1 

2 

Q. 

A. We were hoping to once we got the loan commit-

3 ment. 

4 MR. SWINDELL: Beg the Court's indulgence. 

5 THE COURT: When did that become a fact that 

6 he had a half ownership in the project? 

7 

8 .September. 

9 

THE WITNESS: It did not become a fact until 

THE COURT: When did it become known between 

10 the parties whether i.t was written up as a contract or a 

11 partnership or not? 

12 THE WITNESS: Well, prior to September, we were 

13 continui~g wi.th our pursuant of tryi~g to secure loans and 

14 a,9'ain with. th.e same intention that if we could secure a 

15 loan or NAFIM could be reasonably assured that a loan could 

16 be secured th.en we would execute the agreement which we did, 

17 I think it was, September 16t h. 

18 MR. SWINDELL: I have one further question, 

19 Your Honor, of this witness. 

20 BY MR. SWINDELL: 

21 Q. You testified that NAFIM owns approximately 

22 50 % of the project? 

23 A. That's correct. He actually owns 52 %. 

11.2 
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He owns 52 % now? 

That's correct. 

1 

2 

3 

Q. 

A. 

Q. On this memorandum dated March 26, can you tell 

4 the Court how much he proposed to own at that time? 

A. 52%. 5 

6 THE COURT: Is that what you have meant when 

7 you said 50 %? 

THE WITNESS: Yes, sir. 8 

9 MR. SWINDELL: I don't believe I have any 

10 other questions, Your Honor. 

THE COURT: All right, sir. 11 

12 

13 

14 

15 

16 

17 

18 

MR .. HYLTON: I have no questions, Your Honor. 

THE COURT: You max resume your seat, 

MR. HYLTON: Let me ask one question. 

THE COURT: Okay. 

REDIRECT EXAMINATION 

BY MR. HYLTON: 

sir. 

Mr. Akers, I want to clarify the situation 

19 about your relationship with Mr. Hakim that you have 

20 testified about in response to questions from Mr. Swindell. 

21 Could you state in your own words just kind of 

22 off the cuff what is your understanding back then, back in 

23 March, April and May of his relationship with you :and what 

1.13 
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1 he was supposed to do and what you were supposed to do? 

2 A. Back at that time he was a potential joint 

3 venture partner with us in the Hartland Road project. Under 

4 certai.n condi.tions, we would become partners and proceed 

5 with the project. 

6 Q. And in addition was _ getting the loan thro~gh 

7 th.e brokerage ·agreement or th.rough this association you had 

8 wi.th Mr . Fraley? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

It was getting the loan. 

Frpm any source? 

From any source. 

Okay. Did you , at that time, advise Mr . Fraley 

13 to talk with Mr. Hakim? 

14 A. Well, at that point , we were a ll working to-

15 gether to try· to accomplish a purpose and he had to utilize 

16 certa i .n information from Mr. Hakim to include in the loan 

17 pack~ge specifically certain background information, certain 

18 financi.al information f rom him and it was just a practical 

19 matter for hi.rn to h.ave communication wi t h him, because it 

20 was --. he was part of th.e package that we were utili zing 

21 in order to get the loan. 

22 Q. Did you eve r tell Mr. Fraley to deal solely 

23 with Mr. HaR..i .m from some point on? 

1.1.4 
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1 A. We . gave him no indication that Mr. Hakim was 

2 standing in our stead and he should deal with him solely 

3 from a practical standpoint. It was impossible for him to 

4 do so, because we were the· sole owners of the property and 

5 we were the only people who could ple~ge the property for 

6 collateral, so we had to be the ones to be s~gned on a loan 

7 apJ?licati_on. 

8 Q. Did y·ou ever tell Mr. Fraley to exclude you 

9 from any further communications about this project? 

10 Absolutely not. 

11 MR. HYLTON: I don't have any other questions. 

12 MR. SWINDELL: No quest ions, Your Honor. 

-
13 THE COURT: Be seated. 

14 MR. HYLTON: Mr. Zeeman, Your Honor. 

15 Whereupon, 

16 CHARLES G. ZEEMAN, 

17 was c~lled as a witness by and on behal f of the Plaintiffs, 

18 having b een first duly sworn by the Clerk of the Court, was 

19 examined and testified as follows: 

20 DIRECT EXAMINATION 

21 BY MR. HYLTON: 

22 Q. Mr. Zeeman, would you state your full name, pleas1=>? 

23 A. Charles Gordon Zeeman. 
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2 

3 

4 

5 

And your address? 

4321 Duncan Drive in Annandale, Virginia. 

Are you one of the Plaintiffs in this case? 

Yes, sir. 

You have he•rd testimony -- you have been 

117 

6 sitting here and you have heard testimony that Mr. Akers 

7 has given. Are you in agreement with all of the testimony 

8 that he has given? 

9 

10 

General agreement, yes. 

Are you in agreement with the terms of the 

11 brokerage agreement that you have seen introduced here 

12 today? 

13 Yes, I was and I certainly was agreeable to 

14 them at the time that we signed them, however, if we had 

15 added in the presales and the 65% and 14% floor, I would 

16 not have been in agreement. I was in agreement as they 

17 were put into the agreement. 

116 

18 At a point in time, did you have a telephone 

19 conversation with Michael Fraley about commitments? 

20 Yes, I'm a little unsure as to the exact date, 

21 but it was approximately, I would say, the 2nd or 3rd of 

22 May, sometime between the 2nd and 5th of May. I placed a 

23 call to Mr. Fraley to just generally see how progress was 
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coming on obtaining these loans, because we hadn ' t heard 

anything from anybody and Mr . Fraley returned my call 

sometime, I think it was, in the early afternoon and told 

me that he thought he had a good source. I believe he 

mentioned some insurance company on the West Coast. 

THE COURT: Who told you this? 

THE WITNESS: Excuse me? 

THE COURT: Who told you this'? 

THE WITNESS: Mr. Fraley. You have to excuse 

10 me. I don't hear out of this ear. And that he was hopeful 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

that they would come through with a commitment, however, 

they would probably be a little slower than he had desired . 

He told me that he had gotten a commitment from John Hanson 

Savings & Loan, but that it was on terms and conditions that 

would be totally unacceptable to him and to us and I think 

the conversation would have ended at that point if I hadn ' t 

insisted on knowing what the t.erms and conditions were, 

because they weren't volunteered. Mr. Fraley went through 

the basic conditions, terms and conditions that he felt 

were not agreeable to us which wa s a 65% presale require­

ment, a 14% floor on the permanent and I remember specificalli• 

having a discussion with him at that particular point that 

they were also requiring a point as an eighth on a take down 

117 
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1 and I remember specifically Mr. Fraley saying that that 

2 was terrible and maybe on that one he could win if he went 

3 back to them and argued that maybe they should consider 

4 a point as a quarter. 

5 BY MR. HYLTON: 

6 

7 

0. 

A. 

Would you explain what you mean by take down? 

Well, I'm a real estate salesman. I'm not 

8 a mortgage banker, but if the prevailing rate at the time 

9 of clos i ng of these loans was say 12% in order to give a 

10 buyer one of these units a competitive market rate there 

11 would then be a 2 point difference between what our floor 

12 was that we signed for, 14%, and what the competitive market 

13 was, so in order to give that buyer a competitive rate of 

14 12%, if a point is an eighth, we would have to pay 16 points 

15 to close the loan and if it's on a $200,000 unit that would 

16 be approximately $32,000 and I'll submit for your con-

17 sideration if the product costs $200, 000 and we were working 

18 on a 20% profit, John Hanson Savings would get $32,000 and 

19 we'd get $32,000 and we'd geteight $8,000. 

20 Let's go back through that again. When you 

21 say a point is . an eighth on a take down that means for 

22 every -- correct me if I'm wrong -- for every point one 

23 percentage point of the loan which would be $16,000, 

1.1.8 
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1 approximately, that you would pay the interest rate would 

2 be reduced 1/8 of 1%? 

3 A. For every eighth that you bought down it would 

4 cost you one point. 

5 Q. So, you had 8 eighths and one percentage point 

6 so you'd have to pay eight times $16,000 to get the interest 

7 rate from 14% to 13%; is that right? 

8 THE COURT: Now, you're assuming now that you've 

9 got a money market that is lower than the floor put in 

10 the agreement. 

11 

12 

THE WITNESS: That's correct. 

MR. HYLTON: We're talking about what he meant 

13 by this take down . I just want him to elaborate. I'm not 

14 questioning what he says. 

15 

16 case. 

17 

18 be relevant. 

19 

20 came about. 

21 

THE COURT: It never became relevant in this 

MR. HYLTON: No. It's arguable that it might 

TIIE COURT: I mean, as a fact, though, it never 

MR. HYLTON: Right, there was never any commit-

22 rnent to that extent. 

23 THE WITNESS: It was relevant enough for Mr. Fraley 
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1 express concern t hat it was not something that he felt 

2 was in our interest or that he felt that we should look 

3 at favorably or he would look at favorably . 

4 BY MR. HYLTON : 

121 

5 Q. With respect to that take down, did he suggest 

6 something that he might do about it? 

7 ~ He suggested that he might discuss it further 

8 with John Hanson Savings & Loan at that particular point. 

9 

10 

Q. 

~ 

And to what end? 

To see if they would consider making the point 

11 as an eighth a point as a quarter so that it would cut in 

12 half whatever -- this take down requirement would then be 

13 cut in half. 

14 

15 

Q. 

~ 

Was that the extent of the conversation? 

No. Mr. Fraley said to me that although i t 

16 was a lousy commitment, that we might want to consider the 

17 commitment in order to obtain our construction loan knowing 

18 that in all likelihood we would walk away from it and forfeit 

19 our deposit money with John Hanson if we could arrange a 

20 better deal between the t ime we got a construction loan and 

21 got started and the time to go to set tlement. 

22 

23 

120 

Q. 

~ 

What does buying the commitment mean? 

It means that we accept a commitment and put 
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up t.~e points that are necessary to go to settlement which 

I believe in this case I think was 2 points on $32, 000 in 

order to consummate the loan agreement and that it would 

be penalized if we didn't execute it at a later date. We 

would walk away from $32,000. 

~ What would be the point of doing that? 

A. The point of that would be that maybe we could 

obtain a loan on the basic terms and terms and conditions 

that we had in our agency agreement from somebody else 

after we had obtained our construction loan and replace it, 

so-to-speak, with a better deal. 

So, you'd buy the permanent loan --

THE COURT: Did anybody suggest doing that? 

THE WITNESS: Mr. Fraley did. 

THE COURT: That you buy up the John Hanson 

16 commitment and then continue your efforts to find a better 

17 one and if you did take the better one and forfeit the 

18 Hanson? 

19 

20 

THE WITNESS: Yes, sir. 

MR. HYLTON: I think the point was, Your Honor, 

21 put in terms of a question is the idea would be to buy the 

22 permanent loan or go to settlement on the permanent loan 

23 as offered by John Hanson on the basis of having your 

1.2:1 



1 permanent loan in hand you would get a cons truction lender 

2 and you could say hey , I've got the permanent financing and 

3 get the construction lender to commit so you can get your 

4 construction loan then while you're working for the con-

5 struction lender you'd be working for --

6 TliE WITNESS: We would continue to tr1 to get 

7 a permanent loan that we all knew was what we were looking 

8 for and not this. 

9 MR. HYLTON: And the point is t.~at you would 

10 lose -- risk losing $32,000. 

11 

12 leading. 

13 

14 

MR. ffi~INDELL: Object, Your Honor. That's 

MR. HYLTON: I'm just trying to clear up 

THE COURT: It's summation of what he has 

15 testified to. It is already in evidence so he can do that. 

16 MR. HYLTON: That's all the questions I h ave, 

17 Your Honor. 

18 THE COURT: When did you first learn that there 

19 was a presale condition and an interest floor in the loan 

20 commitment proposed loan commitment. 

21 THE WITNESS: Proposed loan commitment the 

122 

22 first I heard of this is during that telephone conversation 

23 with Mr. Fraley. 
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1 2 4 

THE COURT: And when was t..11at? 

THE WITNESS: It was sometime between the 2nd 

3 o f May and the 5th of May. I'm guessing at the exact date, 

4 but it was in the first few days of ·May. 

5 THE COURT: Now, is that the first commitment 

6 that had been presented to you at all? 

7 THE WITNESS: Yes, except I don't -- I mean, 

8 it wasn't as if it was really even a commitment, because 

g he was telling me not to accept it. 

10 THE COURT: Because, he felt there might be 

11 one on the West Coast that would be better? 

12 

13 

THE WITNESS: Right. 

THE COURT: But, it was in connection with the 

14 Hanson commitment that he mentioned their presale require-

15 ments and the requirement that t here be a fl oor? 

16 

17 

18 

THE WITNESS: Yes, sir. 

THE COURT: What tlid you say to that? 

THE WITNESS: I agreed with him it wasn't 

19 acceptable. He told me it wasn't acceptable and I fully 

20 agreed with him it was not acceptable. It didn't bear a 

21 whole lot of comment. 

22 THE COURT: What reasons did he give for it 

23 being unacceptable? 

123 
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1 THE WITNESS: Well, the fact that he knew our 

2 position on presales, the floor at 14 an~ the take down at 

3 point is an eighth. I think our position was very clear 

4 with them as to what we were trying to obtain. He told me 

5 it wasn't worthwhile. 

6 THE COURT: Let me ask you this: I'm sure that 

7 the loan commitment itself would be the place where you 

8 would find a presale requirement and a floor on interest 

9 if they were going to be there, but would that -- would 

10 reference be made to those things in the brokerage agreement 

11 with the lender· tgat tiy gad iyt -- with the mortgage 

12 broker you had out trying to get your loan for you? Would 

13 that be a part of your contact with him or is that a 

14 condition then made of the package that he brings to you 

15 for your financing? 

16 MR. SWINDELL: Your Honor, I'm not sure the 

17 witness is qualified to answer that. He ' s already stated 

18 that he's a real estate salesman and not a lender or broker. 

19 THE COURT: You would not know the answer to 

20 that, would you? 

21 

22 about it. 

23 

THE WITNESS: I can tell you the way I feel 

THE COURT: Well, no. I think your point is 
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1 well taken. It calls for his opinion. He would not be one 

2 who could give an opinion on the subject if that's what it 

3 would be. 

4 Now, if it's a matter of experience of what he 

5 has seen in practice, I think he can state what that is 

6 because there he is dealing with facts and not opinion. 

7 Follow what I mean? 

8 

9 

MR. SWINDELL: Yes, Your Honor. 

THE COURT: If you know it's a fact whether 

10 or not a brokerage contract with a mortgage lender or a 

11 mortgage loan broker contains reference to these things, 

12 you may state that, whether you have ever had any before 

13 where it was referred to. 

14 THE WITNESS: I have not handled many loan 

15 packages, so, I think I' 11 be quiet. 

16 THE COURT: All right, sir. Any other questions? 

17 CROSS EXAMINATION 

18 

19 

BY MR. SWINDELL: 

Now, you testified that you would corroborate 

20 most of Mr. Akers testimony; is that correct? 

21 

22 

A. 

Q. 

Yes. 

Would you corrodborate his testimony that you 

23 had contact with lenders prior -- lenders or brokers prior 
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2 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

to contacts with Barnes? 

Yes, I was, although I never met personally and 

talk to Mr. Rick Hutton who Bob worked with. I was sitting 

next to him while he was talking to him on the telephone. 

I accompanied Mr. Akers to the bank when we spoke to the 

bank about giving us a loan. I was there with him per­

sonally so I do know that he had conversations with the 

brokers and I attended meetings with him with the bank and 

also with the prospective general contractors. 

~ Hadn't you walked with various lenders about 

the financing specifically for this project? 

Yes. 

And hadn't the lenders indicated to you a pre-

sales requirement would be included in anything that they 

could produce? 

I don't recall any conversations about presales 

at all with the bank. 

Isn't that why you went to Barnes, though, 

because you couldn't, at the time, consider a presales re­

quirement? 

We didn't go to Barnes . 

You had no knowledge prior to your contact 

with Barnes that it was industry practice to include presales 



128 

1 requirements and permanent loan commitments? 

2 A. Well, I'll go back to what I said before. I 

3 don't think that I'm an expert witness on this subject. I 

4 do know that sometimes presales are required. Whether or 

5 not they are always required or are necessary to do this 

6 project, I don't know, because I'm not that familiar with 

7 this end of the business. 

8 MR. SWINDELL: No further questions, Your 

9 Honor . 

10 MR. HYLTON : I have known, Your Honor Honor. 

11 THE COURT: You can resume your seat, Mr. 

12 Zeeman. 

13 (Witness excused.) 

14 MR. HYLTON: That's the Plaintiffs' case, Your 

15 honor. 

16 THE COURT: Plaintiff rests. Are you ready 

17 

18 Your Honor, 

19 to 

20 

21 to a part of it? 

v -.-

1.27 
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::. 3€ 

2 ~·Thereupon, 

3 MICHAEL FRALEY, 

4 was called as a witness by and on behalf of the Defendant~ 

5 having been previously duly sworn by the Clerk of the Court, 

6 was examined and testified as follows: 

7 

8 

9 

10 full name? 

11 

12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

EXAf~INATION BY COUNSEL FOR DEFENDANT 

BY MR. SWINDELL: 

For the record, would you please state your 

~1.ichael \q. Fraley. 

Where do you reside? 

8 Scofield Court, Westport, Connecticut. 

How long have you resided there? 

About a month and a half, two. 

What is your occupation up there? 

I am manager of a business development for 

18 General Electric Credit Corporation. 

19 Could you describe for the Court some of your 

20 duties and res?onsibilities there? 

21 A. I am responsible for the real estate --

22 commercial real estate investment activity for the credit 

23 corporation fo r production of bu9iness. 
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1 Q. With respect to this matter, · ~as there a time 

2 w~en you worked for Ja~es C. Barnes of Washington, D. C.? 

3 

4 

5 

A. 

Q. 

A. 

Yes. 

Tr."hen was that? 

From early February of last year until about 

6 Deceniber l of this year. 

7 

8 

9 

Q. 

A. 

Q. 

In what capacity did you work for them? 

As a vice president of the mortgage production. 

And what were your duties and res~onsibilities 

10 with respect --

11 Originate, underwrite mortgage investments and 

12 place financing for fees. 

13 

14 

15 

Q. 

A. 

Q. 

How long have you done this sort of work? 

About 10 years. 

And how long have you done it specifically 

16 with respect to your duties with Barnes? 

17 ~ In the brokerage capacity as opposed to the 

18 institutional investment side? 

19 

20 

21 

Q. 

A. 

(Counsel nods in the affirmative.) 

Four and a half years, five years. 

THE COURT: You mentioned that you were with 

22 them from, ! take it, February of '79 through December of 

23 ' 81) '? 
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1 THE WIT~lESS: Yes. 

2 THE COCRT: In the capacity as vice president? 

3 THE WITNESS: That's right. 

4 THE COURT: You had been there longer than that? 

5 THE WITNESS: No, I just joined the Barnes 

6 Company firm in February of that year. 

-
7 U'D , .... _". HYT.TON: Was it February of '79 or February 

8 of '80? 

9 THE WITNESS: I 80. 

10 THE COURT: So, it was less than one year? 

11 THE WITNESS: Rig~t. 

12 BY ~. SWINDELL: 

13 Q. Do you know the Plaintiffs in this case? 

14 A. Yes, I do. 

15 Q. Could you describe your first contact with 

16 Messrs. Akers and Zeeman? 

17 Well, it was a meeting there we had in the 

18 office of VMC mortgage company. I think it was about --

19 well, the date has been brought up beforehand -- the meeting 

20 with Shircliff, Akers, Zeeman, Mr. Hardwick and myself. 

21 That was the first time we met. Want me to describe what 

22 went on in the meeting and things of that nature? 

23 Q. W~rnt specifically occurred at that meeting? 
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1 A. We wera approached to provide permanent and 

2 construction financing for a condominimurn office project 

3 down on Hartland Road that we talked about. Asked questions 

4 about the project in general; size, how many units, layout, 

5 at what point the developers were at that particular j uncture, 

6 asked about their financial position, things of that nature 

7 in order to make a determination of whether we thought their 

8 financing that they required was feasible. 

9 

10 

Q. 

A. 

What was your response to that discuss i on or -­

Just generally speaking, we felt tha t there were 

11 there was really a short sight in one area and that was 

12 the personal financial capabilities of financial str ength 

13 and development capabilities of that ground and management 

14 in development suggested that in order to put the trans-

15 action together that would be required. 

What exactly would be required? 16 

17 

Q. 

A. A partner, part of the borrowing entity with 

18 greater financial strength, with development expertise and 

19 background and general management skills and a track record 

20 in developing this type of commercial property . 

21 ~ What was their response to that sugge s tion? 

22 A. It was ~uggested t hat there was s omeone and it 

23 is possib le I'm really not ce rtain wh ether Habi b Hakim 

131 



140 

1 name was mentioned specifically at that meeting, but there 

2 was a foreign investor with which they had consummated one 

3 or two sizable transactions of one nature or another, not 

4 necessarily as a partner, that they felt they could bring 

5 into the transaction to cover that ingredient. 

6 Q. Was anything discussed at that meeting with 

7 respect to presales? 

8 A. Yes, presales were addressed. We suggested 

9 that some type of presales would be required in the invest-

10 

11 

ment, asked at what point they were 

T~ey suggested that they had not 

with r~~ to presales. 

did not~presales at this 

12 time, however, a requirement. for pres ales could be cove red 

13 in a number of ways. This project encompassed, at that 

14 point, I think about 10 units. They figured that business 

15 associates, acquaintances, people that they knew generally 

16 would be capable of filling that presale req uirement just 

17 because of the sheer numbers. In addition, they were 

18 familiar with another similar project, that is, a condo-

19 minimum office project that was being finalized in McLean. 

20 They were familiar with the sales peo9le the re. Being that 

21 that project was higher priced than the one that we were 

22 dealing with, t.~e contacts that they had with t hose people 

23 they felt could ?rovide referrals of people that could not 
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those prices, but might be able to purchase thi3 property. 

All in all, the question of presales was addressed and that 

was the response that I got to that question when it was 

brought up. 

THE COURT: Was this in March, this meeting? 

THE WITNESS: This was the very first meeting. 

THE COURT: About how long before the contract 

was entered into? 

THE WITNESS: About a week. Was this March 17 

or 19? 

THE COURT: Did you make notes? 

THE WITNESS: Well, a long time ago. 

MR. SWINDELL: The notes were prepared and 

14 they have been produced for opposing counsel. I have some 

15 earlier --

THE COURT: For depositions? 16 

17 MR. SWINDELL: In response to Interrogatories. 

18 I asked him earlier if he had any objections to Mr. Fraley 

19 ref erring to then and he had no objections . 

20 MR. HYLTON: I have no objection. Apparently, 

21 this was prepared back in July of 1980. 

22 THE WITNESS: A long time ago. When things 

23 first proceeded 

1.33 
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THE COURT : Do they refresh your recollaction? 

THE ~1ITNESS: Mr. Swindell' s firm asked me 

3 well, the first thing they said to do is they said sit cown 

4 and right everything you can and all the dates down as 

5 accurately as you can and that's what I have here. T~at's 

6 been provided for everybody, I understand. I don't really 

7 need it except that I think we're talking abo ut t~e first 

8 meeting. Whether that 

9 TSE COURT: If it refreshes your recollection 

10 as to dates and names of people present and things of that 

11 kind, you may use them. 

12 

13 

MR. HYLTON: I have no objection, Your Honor. 

THE WITNESS: Okay, fine. The first meeting, 

14 whatever it was, March 19. This is what I'm talking about, 

15 the discussions that I'm describing right now were March 19. 

16 BY MR. SWINDELL: 

17 

18 

Do you recall who was present at that meeting? 

Yes. Mr. Har~~ick, Don Shircliff, Mr. Zeeman 

19 and Mr. ~ers and myself. 

20 I believe Mr. Akers testified that he discussed 

21 the fact that he had talked wit.~ John Hanson Service Cor-

22 poration with respect to this financing. Do you recall 

23 t hat discussion? 
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1 A. I really don't. I recall that Mr. Akers and/or 

2 Mr. Zeeman suggested that they had been talking to other 

3 people. In fact, there was a letter, authorization letter 

4 to a Mr. Hutton who was a mortgage banker and I raised the 

5 question about well, we want to make sure that he's not 

6 involved in the transaction somehow that would create a 

7 conflict. He expressed that he had worked with the bank, 

8 one of the Virginia banks. As I said, I don't recall that 

9 he mentioned John llanson Service Corporation or not, but 

10 I wanted to make sure and it was expressed to us that Mr. 

11 Hutton was no longer involved and we didn't have to be 

12 concerned about people that he would have contacted and, 

13 therefore, we would be walking into the same door that he 

14 had. 

15 Q. Now, with respect to that meeting -- again, 

16 approximately how long did it last? 

17 

18 

19 

A. 

0. 

A. 

Probably, an ~our and a half. 

Did you provide any documents for Plaintiffs? 

Before the meeting was over -- well, yes. We 

20 provided the employment agreement, the brokerage agreement. 

21 Other than that, before tha meeting was finished, we did 

22 provide a list of additional documentation and exhibits, but 

23 I think what you're asking me is, yes, the brokerage agreement 
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1 in the sane form that we all have here was provided and 

2 reviewed and a copy for everybody. 

3 

4 

THE COURT: Had it been typed up then? 

THE WITNESS: Yes, and it's really in the same 

5 form that it is in now and if I'm not mistaken, if not a 

6 copy for. everyone at least two or three copies so peop l e 

7 could be reviewing them at the same time and ref er to any 

8 questions that came up. 

9 BY MR. SWINDELL: 

10 

11 

Do you recall any questions about it? 

There was a question as to the fees, the 

12 commitment fees, the brokerage fees, money that had to be 

13 posted, one that had to be posted. Frankly, we reviewed 

14 generally the personal financial position of the prospective 

15 borrowers and I asked the question about being able to come 

16 up with the money and we went down the list specifying what 

17 fees would be required and when they would be required prior 

18 to closing of the construction loan, when it's a time when 

19 a lot of other costs are covered; that is, the loan that 

20 

21 

22 

existed on the ground. Generally, that's funded by the 

construction lender. Maybe, architect's fees and things 

of that nature. When you're in the construction phase, a 

23 construction lender will fund some of those, but we still 
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1 resolved that prior to that, prior to closing of the con-

2 struction loan there would probably have to be about 40,000 

3 -- 39,000 for some reason seems to be the number. That was 

4 based on a million three loan commitment, but about $40,000 

5 would be required. Payment to the construction lender. One 

6 point to the !?ermanent lender which is the same as in the 

7 Hanson thing. Point for application for construction loan 

8 and a point to the Barnes Company. 

9 Did you provide Plaintiffs a copy of that for 

10 them to keep at the meeting? 

11 

12 

13 

A. 

Q. 

A. 

No , I didn 't . 

Why not? 

Well, for two reasons. First of all, it's 

14 really not customary for a mortgage banker or an investor, 

15 for that matter, to issue someone an application on their 

16 letterhead for them to just walk out of the room with the 

17 prospect that they could shop it. Frankly, it's happened 

18 to me before in the business. Even in a brokerage capacity 

19 or as a mortgage banker if I were to submit an application 

20 to someone, that application itself could be used with a 

21 cornpeti ti ve mortgage banker to say this is what Fraley will 

22 get from me and if your reputation is any good, you probably 

23 are gonna be able to use that as a negotiating tool. For 
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1 that reason I did not provide them to stick the a??lication 

2 in their brief case and walk out the door. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

THE COURT: What application? 

THE WIT~SS: When I say application, I'm talking 

about the brokerage agreement. 

THE COURT: Well, you're talking about a ~eeting 

on the 19th of March. 

THE WITNESS: Right. 

THE COURT: Well, the agreement was signed on 

the 27th. 

TEE WITNESS: Right. 

THE COURT: And you're saying you did not give 

13 them a copy of this then? 

14 

15 

16 

17 

THE WITNESS: Right. 

THE COURT: It was 9igned on the 27th. 

THE WITNESS: Right. 

THE COURT: And the rea9on you didn't give them 

18 a copy of the agreement was that you didn't want it taken 

19 around so that they could get it a better brokerage deal? 

20 THE WITNESS: They ~ould just walk out the 

21 door and we might never see them again. In addition, of 

22 course, not having the agreement with them, but I wanted 

23 them to think about any terms and conditions in that 
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brokerage agreement before we met again and get the infor­

mation together that I needed . 

THE COURT: You must have been talking to them 

on the phone to find out -- did you have to find out any­

thing that was going in this agreement referring to Plain­

tiffs' No. l? 

THE WITNESS: No. Actually, subsequent to -­

THE COURT: Well, your first meeting was on 

9 March 19? 

10 THE WITNESS: Right. 

11 

12 

13 

THE COURT: You say you had this written then? 

THE WITNESS: Right. 

THE COURT: But, you must have had another 

14 meeting with them to get the details of what was to go in 

15 here? 

16 THE WITNESS: Really, the details are the loan 

17 amount, the terms that we were presenting, etcetera, etcetera 

18 it would not have been it's not difficult for us to pre-

19 pare an application prior to the meeting. 

20 BY MR. SWINDELL: 

21 Were those amounts provided for you before y ou 

22 got to that meeting? 

23 A. Yes. 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

!\.. 

Q. 

What was your next contact with the Plaintiffs? 

On the 27th, I believe is t he date. 

27th of March? 

Yeah, in their office, yeah. 

L~t' s go back to the meeting of t h e 19th. V.'hat, 

6 if anything, was said about the land loa n? 

7 

8 

9 

10 

11 

THE COURT: Said about what? 

MR. SWINDELL: The land loan . 

THE WITNESS: Existing land loan? 

MR. SWINDELL: Yes. 

THE WITNESS: I asked for a cop y of t~e 

12 security instrument. VMC Mortgage Company who is Don 

13 Sh ircliff, I believe is the president, was there. He indi-

14 cated that they were holding the land loan. Aside from 

15 that, not much. 

16 BY MR. SWINDELL: 

17 Q. 

18 Plaintiffs? 

A. 

Q. 

A. 

Now, when was your next meeting with the 

On the 27th. 

What occurred at that meeting? 

Essentially, I was provided the information 

19 

20 

21 

22 that I requested. There was some b its of financial i nfor-

23 mation that were to follow, b ut nothing really significant. 
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1 I was given the· financial information on Habib Hakim and 

2 how t .hat North American Financial and Management -- the 

3 other people that were involved in that. I think I was 

4 provided a set of plans, survey, financial statements. 

5 

6 

THE COURT: That was the meeting of the 27th? 

THE WITNESS: This . was the 27th, and really 

7 the things I was provided were pursuant to the lists that 

8 we had prepared at the prior meeting and I received a signed 

9 brokerage agreement and a check for $10,000. 

10 BY MR. SWINDELL: 

11 Q. What kind of document were you provided regarding 

12 Mr. Hakim? 

13 A brief descriptive information on who was 

14 involved in the organization and financial statements on 

15 the people that were there. Described pretty much that --

16 

17 

18 

19 

20 

21 

22 

23 

I don't know if it is a shell investment company or not, 

but essentially there were people in Kuwait who were 

sig_nificant wealth and Hakim who was the managing principle 

of the organization was here and there was another in­

dividual involved and there was financial information on 

them that listed all sorts of investments, domestic and 

foreign. 

Did you disclose to the Plaintiffs what you 

141 



142 

1 

2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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were going to do wit.~ that dccumentation? 

I'~ sure it was understood ~~at I was to i nclude 

it in the presentation that I was putting together. 

~ What was your understanding at the time of 

Mr. Hakim's relationshi~ with the Plaintiffs? 

A. It was my understanding at that time that they 

had, as t.~ey described in a meeting prior to th~t, we ' re 

familiar with each other having been involved in a trans­

action or two transactions or something beforehand and 

that they were, in fact, going to be partners in this in­

vestment more specifically, but before that meeting was 

over, it was indicated to me that the following Monday would 

be the day when the partnership would ze consummated or 

no. A week from that day the partnership would be con­

summated and that's where ultimately Hakim was going to 

put his money in for the check or he was going to substitute 

his check for the check that I was holding. That's why I 

agreed to hold the check for a week. 

Would you explain for the Court exactly what 

you agreed with respect to the check? 

Okay. I agreed that I would hold the check 

22 for one week and then I would cash it. 

23 What was Mr. Akers response? There really 
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1 wasn ' t any response. I was asked if I would hold the check 

2 for a week and I asked, first of all, if it is a check which 

3 I think i9 a fair question if somebody asks you to hold it . 

4 He said it was a good check and I asked for what reason I 

5 should hold it for a week and they said because they were 

6 going to substitute for those funds money from Hakim and 

7 I said all right, I will hold the check for a week. 

8 Q. I'd like to show you the brokerage agreement. 

9 Is this the document that you had the Plaintiffs execute? 

Yeah. 10 

11 

A. 

Q. Would you describe for the Court the circum-

12 stances that led up to the execution? Were there any 

13 quest ions? 

14 A. Actually, on that particular morning I don't 

15 -- let me check. I don't recall any questions. Most of 

16 the things that were in connection with the fees. That 

17 was the major item. In reviewing this clause by clause, 

18 that was covered in the prior meeting. 

19 Q. There is one other question I want to ask you 

20 with respect to the check. What was your understanding 

21 that check was for? 

22 · That was a good faith deposit as outlined in 

23 the brokerage agreement. 

1 43 
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1 Was this the first meeting Mr. Hakim's name 

2 was mentioned? 

3 As I said, his name specifically might have 

4 been brought up in the first meeting, but, again, it may 

5 not have been. His name specifically was brought up at 

6 this meeting and financial statements on him specifically 

7 were provided me . 

8 

9 

In what capacity was his name mentioned? 

As a prospective partner at that time, but as 

10 the partner that I needed for the transaction. 

11 Did anything else occur at that firs~ meet ing 

12 second meeting where the brokerage agreement was executed? 

13 ~ Oh, yeah. The issue about when I would report 

14 back on the progress report. I mentioned that within 10 

15 days to two weeks I could have a preliminary indication of 

16 where we were. Frankly, it would take that much time to 

17 get photographs developed, to have aerial photographs 

18 delivered to me to compile the package and really get any 

19 kind of indication from a prospective investor. That was 

20 

21 

22 

23 

144 

also brought up at the meeting. 

~ What did you do subsequent to that meeting? 

~ Okay . That day I went back to the office, gave 

the check to the assistant treasurer of our company fo r 
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1 safe keeping to put in the vault. I ordered aerial photos 

2 from Blue Ridge Aerial so that they could get on those right 

3 away. Ordered credit reports on Mr. Zeeman, Mr. Akers, 

4 Habib Hakim which as it turns out he declined any information 

5 anyway and started contacting people that afternoon -- now, 

6 it takes a while to follow up with this kind of information 

7 but appraisal people, realtors, developers that I knew · 

8 were -- had been active in that area in that kind of pro-

9 duct that I was going to develop information from. 

10 ~ How long did it take you to assemble the loan 

11 package? 

12 

13 

14 

A. 

0. 

A. 

Probably, took 10 days. 

What did you do with it after it was assembled? 

I either delivered it in person, mailed it to 

15 the people that I had been in contact with or the prospective 

16 financing. This all kinds of happens at the same time 

17 when you're talking to your prospective investor as you're 

18 finalizing the presentation. You can't put one too far 

19 ahead of the other or you end up with a timing gap. When 

20 the package was completed, I delivered it to the people I 

21 had been discussing the financing with. 

22 Q. How many lenders did you contact? Do you 

23 recall? 
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I would say at least a half a dozen. I have 

nine listed here, but at least that many. It was brought 

up earlier it was my understanding that my intention f or 

or we had one specific investor who wanted to do this 

project and it was just a matter of walking down to that 

investor and providing the information and getting the 

7 commitment. That was never my understanding at all. It 

8 

9 

10 

11 

12 

13 

14 

15 

16 

was always rrrf understanding and even in the process of 

our communications that who are you talking with, are you 

talking to so and so and are you making sure that you're 

coverir.g enough people. The idea of our expressing that we 

had one particular institution who was ready to do this 

project really was not rrrf understanding at all. 

What was your next contact with the Plaint iffs 

or either of them? Do you recall? 

Phone call with Mr. Akers on April 3 we t a lked 

17 generally about what I was doing. I don't really recall 

18 if I called him or he called me. I wouldn't be afraid to 

19 say I called him. It would be normal practice. We discussed 

20 the borrowing entity, because, of course, that has to go 

21 in the package and it was expressed to me verbally the 

22 52- 48% ownership and really that was -- and that the partner-

23 ship agreement was being drafted. There was some under-
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1 standing that the document that's moved around here -- I 

2 never saw, incidentally. 

3 ~ The memorandum? 

4 A. The one on their letterhead. 

5 THE COURT: You never saw that? 

6 THE WITNESS: No, but it was later -- well, 

7 actually that was after the next meeting that we had, but 

8 I was provided from Pearson Al~es some descriptive infor-

9 mation on the partnership and resume information on him 

10 which I --

11 BY MR. SWINDELL: 

12 Q. Who is Pearson Ames? 

13 A. He was expressed to me by he and Hakim that he 

14 is an employee of Hakim's firm, was running his own firm 

15 up in Baltimore, development contracting type thing. 

16 MR. HYLTON: Your Honor, could I interject 

20 going to object to 

21 THE 

22 These two gentlemen 

23 THE COURT: Your people? 
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Now, 

got him finally 

don't see that, 

line with 

anyt~ing that has a 

something that will 

completed 

BY MR. SWIUDELL: 

166 

they 

something. I 

said and in 

Q. With respect to your April - 3rd conversation 

8 with Mr. Akers, what was disclosed to you at that time 

9 with respect to the borrowing entity? 

10 A. I'm not really sure what just went on with 

11 all this conversation, but just stop me if I do something. 

12 THE COURT: This is the meeting that these two 

13 gentlemen were there and you were there? 

14 THE WITNESS: No, this is just the phone call 

15 that set up the meeting; is that correct? 

16 

17 

18 

19 

20 

21 

22 

23 

1.48 

MR. SWINDELL: That Is correct. 

THE COURT: This is you and Akers? 

THE WITNESS: It was described to me over the 

telephone that the terms of the partnership entity, because 

I needed a little something more specific to put in my 

package other than to just say the partners, I came up with 

a 52-48% ownership position and didn't really pursue it 

that much further, that conversation over the phone, because 
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1 we were doing that SC!.r.!e cor.versation setting up a r..eetin<;. 

2 Can I say that it was my understanding from really the day 

3 that the brokerage agreement was signed and I got the check, 

4 okay, that there was a partnership agreement that was being 

5 negotiated and it would ultimately be signed and subsequently 

6 it certain as a result of the meeting that we're just 

7 getting into, I was certainly led to believe and it was 

8 always my understanding that there was a partner3hip between 

9 these people. The complaint has been made that I didn't 

10 deal enough with Mr. Akers. That was no accident. I was 

11 led to believe that not only could I deal with both of these 

12 people, but frankly, some of the information I needed 

13 Pearson Ames was more obviously able to provide. Hakim was 

14 more obviously able to provide and I worked with the source 

15 of the group that could most easily and most conveniently 

16 and it made more se~se to go to. Apparently, that was all 

17 right to say. 

18 BY MR. SWINDELL: 

19 With respect to this conversation you said that 

20 the meeting was set up among you and Mr. Hakim, Mr. Ames 

21 and the Plaintiffs. Who suggested that meeting, do you 

22 recall? 

23 THE COURT: M~. Hylton, let me say this about 
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1 the ruling that you had as.kee for and t;1c; t T h \d made and 

2 said that these people were not partners and I think that's 

3 true. That would not necesaarily mean, though, that the 

4 subject matter that they we~e dealing in that they could 

5 not have been agents one for a~other. That is to say, that 

6 Hakim could be responsible !nr what wa'3 said by t hese 

7 people in his behalf or that whatever Hakim said would be 

8 said in t.~eir behalf insofar as their interest joined in 

9 the consumnation of this project. 

10 MR. HYLTOM: Your Honor, could I respond to 

11 that to make ~ure I understand? 

12 THE COURT: Yes, sir. And that's not to say 

13 though that they were partners in that sense, but for what 

14 they were doing they were treating one another as having 

15 the authority to speak for t.~e ot.~er. 

16 MR. HYLTOll: Your Hor.or, the only point I want 

17 I understand what you' re saying. The point that I wanted 

18 to make was that Mr. Fraley wants to testify about what 

19 Hr. Hakim said on behalf of these two gentlemen and offer 

20 it to prove the truth of what it wag, then that's hearsay 

21 and it shouldn't be admitted and should not be considered. 

22 TIIE COURT : But , wouldn't be admissible, however, 

23 as something t.~at was uttered; that is, the fact of its 
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1 having been s aid in t he Fresec c e of you r cl i e n t s ? 

2 rm. HYLTON: I would think it cepends on what 

3 was said and you see -- maybe, I'm jumping too far ahead 

4 of myself. 

5 THE COUF.T: Well, apparently, neither one of 

6 you know. 

7 MR. HYLTON: Well, we don't know. 

8 THE COURT: Ar.d Mr. Swindell said he didn't 

9 know. 

10 MR. SWINDELL: Your Honor, I was anticipating 

11 this objection and I ' .ve got the specific mark in the law 

12 of evidence in Virginia which I was going to use later on. 

13 MR. HYLTON: Obviously, the reason we're 

14 interested is because Mr. Hakim is not here. Now, I'm 

15 trying to keep this case in the context of the brokerage 

16 agreement and what was said and what was done to bring a 

17 conunitment within the terms of Paragraph 2 of that brokerage 

18 agreement and if Mr. Hakim said something like go out and 

19 get us a good loan, I don't have any problem with that. I 

20 don't have any problem at all, but when you get down to 

21 the -- I don't know how to make a distinction between good 

22 hearsay and bad hearsay and I j ust am concerned about Mike 

23 saying well, Mr. Ha1<:irn said thus and so about the brokerage 

15t 
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1 agreement or let me give -- cite you a hypothetical. 

2 Suppose, Mike's testimony is that he brought a commitment 

3 in and Mr . Hakim said to Mr. Fraley - - and this would be 

4 his testimony this commitment satisfies every aspect of 

5 the brokerage agreement. We'd be out of Court maybe and 

6 . I believe that that is blaten hearsay . It would be if Mr. 

7 Akers or Mr. Zeeman said that to Mr. Fraley, then I would 

s think it could come in under the exception absent of an 

9 admission against interest of a party, but Hakim is not a 

10 party and we are not in agreement that he could bind them 

11 as a partnership so it all kind of relates or perhaps I'm 

12 premature in the suggestion, because I don't know exact ly 

13 what is going to be said, but I thought it might be helpful 

14 for you to have our position on this. 

1.5 2 

15 

16 

17 

THE COURT: Proceed. 

BY MR. SWINDELL: 

I believe I asked the question and it was 

18 unanswered. Who suggested the meeting? Do you recall? 

19 A. I believe it was Mr. Akers. At the prior 

20 meeting, it was discussed as soon as it was convenient 

21 that we ought to have a meeting, because it makes sense to 

22 bring all the people together. As I said, I'm really not 

23 certain whether I called or he cal led, but he at least set 
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1 up the time for the meeting. To the best of my knowledge, 

2 he suggested the meeting if you need a yes or no answer. 

3 ~ When and where was that meeting to be held? 

4 A. It was held in Hakim's office in Georgetown 

5 on 31st Street in that area. 

6 

7 

~ 

A. 

Do you recall the specific date? 

I believe it was April 7, the week of April 7. 

8 I'm really not sure of the exact date. 1103 30th Street, 

g Suite 303. 

10 

11 

~ 

A. 

Who attended that meeting, Mr. Fraley? 

Mr. Akers, Mr. Zeeman, Pearson Ames, Habib 

12 Hakim and myself. 

What occurred at that meeting? 13 

14 We started out generally by making introductions. 

15 I was asked numerous questions about my background in the 

16 business. I was asked specifically if I had ever had any 

17 financing transaction where a commitment was issued and 

18 loan never closed. The answer to that is no and still is 

19 no. I guess it ' s not no any more. Scratch that last part. 

20 Asked how much business I had done which is somewhere in 

21 the neighborhood of 200 million dollars and I had responsi-

22 bility for. To the best of my knowledge, everything that 

23 was done is current and good standi ng and nothing is in 
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1 foreclosure. Those kinds of questions were asked of me. I 

2 expressed an interest on my part that some of the things 

3 that I would expect in performance by way of a developer 

4 are that being that they should be expected to have to sign 

5 ~n application and post a check for commitment, because I 

6 was very sensitive to asking an investor t o issue a commit-

7 ment that would not be accepted. I guess descriptively 

8 I could get into that a little bit. It is possible in our 

9 industry with some investors to get a commitment issued . 

10 All right. Coming from a background in the investment area 

11 

12 

if I were to issue a commitment to someone and that commit­

ment was never accepted and the loan not closed, that would 

13 be a negative from my point of view . The point being t hat 

14 I expressed to these people that they would have to sign 

15 an application and post money with an investor to make sure 

16 that they were going to accept the commitment let ter. 

17 What else was discussed at that meeting? Do you 

18 recall? Can you think of any? 

19 A. Oh, yes . This issue came up about the con-

20 struction loan. It was expressed that the borrowing entity, 

21 prospective borrowing entity with the financial strengt h 

22 and responsibility , experience and whatever, have the 

23 capability of providing a construction loan very easily with 
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1 a permanent loan commitment and for that reason they really 

2 didn't need me to get a construction loan. Frankly, I 

3 didn't make a big negotiating issue of that. I agreed to 

4 it. As a matter of fact, in this type of financing once 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

the permanent loan commitment is issued, it is true that 

the construction loan is very easy to get no matter who you 

are, because the construction lender is banking the 

permanent commitment. 

Although the brokerage agreement provides for 

a permanent and construction loan, I decided personally 

not to make an issue and I'm not making an issue of it now. 

At that point, we switched from "!ff'J delivering both loans 

and being paid on both loans from me just providing the 

end loans and being paid on just the end loans and I agreed 

to that. 

When you refer to end loan 

I mean, the permanent loan. 

Was there anything else discussed at that 

19 meeting that you recall? 

20 ~ Well, I recall -- well , I guess I can't say 

21 specifically who I asked and what they thought of the project 

22 and so on, but since I had more people now to talk with, 

23 I just generally asked the people who were there what they 
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1 thought of the project generally, what their impressions 

2 were, etcetera. It was expressed that a presale require­

~ ment would be expected if not by the permanent loan, 

4 certainly by the construction lender that they were suggest-

5 ing we use . 

6 Again, the issue of presales was discussed at 

7 the meeting, was addressed as something that would result 

8 frankly, would be required by the construction lender 

9 no matter what the permanent loan commitment said and that 

10 concept was expressed for certain. 

11 Was that acceptable to the Plaintiffs at the 

12 time? Do you recall? 

13 I didn't hear any objections to it. 

14 ~ Did you receive any documents from the Plaintiffs 

156 

15 in regard to that meeting? 

16 ~ Documents? Well, I asked when the new partner-

17 ship agreement was going to be signed. This is on the way 

18 out of the meeting, not in the meeting, because I didn't 

19 want to get involved in the negotiations between the 

20 partners in their deal, but on the way out the door, I 

21 asked Mr. Akers when the partnership agreement would be 

22 signed so I could cash the check and he expressed to me 

23 that the following Monday was the time when it would be 
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1 consummated. 

2 

3 

4 

Q. 

A. 

Did you ever receive a partnership agreement? 

Never did. 

Did they provide you anything else with respect 

5 to the loan package at that meeting? Do you recall? 

6 Really, no, except that it was agreed that 

7 information would be developed and provided to me that 

8 outlined the development expertise background in the con-

9 struction business and so on on the borrowing entity. 

10 Q. In the chronology of events, what occurred 

11 after that meeting? Do you recall? 

12 ~ Well, on my list in addition to continuing 

13 to work on the financing of the property in fact, the 

14 information that I just described about the resume infor-

15 mation, that w.as provided later and was sent out to the 

16 people who had already had a package and consequently the 

17 next thing I have on my list is that on the 29th I delivered 

18 a copy of that information to Mike Hall over at John Hanson 

19 who -- in fact, I remember taking it over there myself on 

20 that morning, because the committee met that day and I had 

21 already had the package and reviewed the information and 

22 we discussed --

23 THE COURT: The John Hanson committee had the 
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10 

package? 
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THE WITNESS: Exactly. 

THE COURT: And they met that day? 

THE WITNESS: They met that day. I delivered 

THE COURT: You had given them the package? 

THE WITNESS: Right. 

THE COURT: Which was given to you by Mr. Akers? 

THE WITNESS: No, I prepared the package. 

THE COURT: The presentation information given 

11 by them? 

12 THE WITNESS: By them and from other sources 

13 in the market place so that I could put together a pre-

14 sentable mortgage --

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: When was it before John Hanson? 

THE WITNESS: I don't know. In one of the 

files here, there is probably a cover letter that went 

along with the initial package when it was presented to them. 

I know I carried it over there, because I addressed 

specifically with Mike Hall the issue of a rate that floated 

over an index as opposed to an open-ended -- a rate that 

was up to the discretion of the lender at the time he 

funded. That's one of the things that I assume we ' re 
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1 going to get into that specifically, because that's a point 

2 of argument. 

3 BY MR. SWINDELL: 

4 Before we get into the meeting you had with 

5 Mike Hall, on the basis of information provided by Mr. Akers 

6 to you, did you infonr. the lender you had contacted with 

7 respect to the borrowing entity? 

8 

9 

10 

11 

A. 

0. 

A. 

Certainly. 

What did you inform them? 

That it was a combination of a partnershi? 

with North American I've got two North Americans here 

12 -- the realty and land group; Mr. Akers and Mr. Zeeman, 

13 and North American Investment and Management Company which 

14 was Habib Hakim. It was a partnership existed 52% plus 

15 48% and included resume information that I described. 

16 

17 

18 

19 

20 

21 

22 

23 

All right. Now, would you please explain 

you had with Mr. Hall of 

I think 

to the same position. 

position I was 

question. 

What was your 

again, I'm back 

to the same 
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1 MR. SWINDELL: Yes, Your Honor . 

2 MR. HYL'.:'ON: My only question --

3 If, in no 

4 competent -- not going to get competent 

5 evidence here of do, then how 

6 can these people what they did or 

7 didn't do with respect ng we don't have any proof 

8 about? Do you 

9 

10 this whole 

11 

12 

13 

14 

15 

MR. Your Honor, I uld submit that 

argument is way, way prematwre, that 
' 

getting collared into something that might not 

issue. 

THE COURT: All right, Mr. Swindell . Proceed. 

BY MR. SWINDELL: 

With respect to your meeting with Mike Hall , 

16 what did you do? 

17 A. Made an appointment, brought the presentation 

18 over, sat down and talked generally with Mr. Hall. In fact, 

19 generally over the phone outlined the pa rameters of the 

20 investment, generally where it was located and what t ype 

21 it was, whether they were doing those kinds o f financing . 

22 We went to talk to Mike specifically - - had one issue that 

23 I really wanted to address with him and this is something 
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1 that we had digcusse<l. ·1niat I wanted them to do was to 

2 conunit the permanent loan rate to some index rather than 

3 the language which we'd known them to commit to before 

4 and which is language in the brokerage agreement that says 

5 that the rate will be at the prevailing commercial rate of 

6 the lender at the time of the commitment, something to 

7 that effect, which is language which allows the lender to 

8 pick whatever rate essentially he happens to want at that 

9 time. That language, to me, I was trying to better some-

. 10 what. 

11 

12 

Is that language in the brokerage agreement? 

Yes, it is. The brokerage agreement says the 

13 greater of, doesn't it? The brokerage agreement says 

14 permanent loans at the higher of two above the gross F"'rlLMC 

15 60 day auction rate 30 days prior to the closing or lender's 

16 prevailing commercial mortgage rate. What I wanted to 

17 accomplish with Mr. Hall is to get out, if possible, that 

18 language about the lender's prevailing commercial mortgage 

19 rate. It was an unfavorable climate that we were operating 

20 in during that period of time and I could see this as an 

21 alternative for the lender to just quote himself out of 

22 all practical terms of doing the investment. What I hoped 

23 to accomplish, and frankly I think I did accomplish, was to 
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1 get a Sl;)ecific index that you could refer to. FHLM.C -- two 

2 over FHLMC generally understood to be at some indication 

3 where commercial mortgage rates ought to be and I wanted 

4 them to commit to doing that. That was the major issue 

5 with Mr. Hall and, frankly, it's part of the reason why I 

6 asked him to go to his committee to get approval for the 

7 loan and report back to me to see if those terms were 

8 acceptable rather than to have me prepare an application 

9 and have it go to their committee, be turned down on those 

10 terms or being accepted with wide open language. At that 

11 point, I would be in a position to trying to go back and 

12 forth and that is not advantageous to anybody's own 

13 business. That was the general tone and content of the 

14 conversation with Mike Hall the first time I met with him 

15 and, as I said, the only time aside from maybe calling him 

16 on the phone and making sure that he was going to discuss 

17 it at the meeting and the next time I saw Mike was just to 

18 drop off the information, the additional information. 

19 ~ Were the terms of the agreement specifically 

20 discussed with him? 

21 

22 

Yes. 

There came a time later on where you took 

23 certain actions with respect to your discussions with 

1.62 
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1 Mr. Hall? 

2 A. Right. Mr. Hall went to his finance committee, 

3 got approval of the loan whic.~ is 

4 MR. HYLTON: I'm going to object, Your Honor, 

5 on the basis of hearsay. 

6 

7 

THE COURT: What do you say to that? 

MR. SWINDELL: Your Honor, with respect to that 

8 I would say that it's not offered for the truth of the 

9 matter . It's offered to indicate Mr. Fraley's subsequent 

10 actions. 

11 THE COURT: Then, it's not proof of a fact 

12 that Hanson Company ever committed to make the loan. Do 

13 you understand that? 

14 

15 

MR. SWINDELL: Yes I Your Honor. 

MR. HYLTON: Did you rule on mine? 

16 THE COURT: Yeah, that if it's admissible it 

17 is simply to show what he did and why he did it, but not 

18 for the truth of the fact that the Hanson Company through 

19 their loan committees or board agreed to the proposal. I 

20 do not think that can be proven through this witness based 

21 on conversation with representatives of that company. Do 

22 you have something that tells me that it can and distinguishes 

23 that from hearsay and if you do I would be glad to have it. 
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MR. SWINDELL: Well, first I offered it, as I 

said, to indicate the legitimacy of Mr. Fraley 's follow up 

actions. Secondly, I would proffer that not only Mr. Fraley 

but Mr. Hardwick as well would testify 

THE COURT: I don't really think the legitimacy 

6 of the follow up actions is going to be the issue in the 

7 case. The issue in the case is whether the terms of the 

8 contract have been complied with; isn't that correct? 

9 

10 

11 

12 

13 

14 

15 

MR. SWINDELL: Yes, Your Honor, but what I was 

about to say is that Mr. Fraley and Mr. Hardwick will both 

testify that based on their prior experience receiving such 

information from John Hanson indicated to them in every 

instance that John Hanson was ready , willing and able t o 

make the loan, so it's not from John Hanson itself that 

we're getting the information. It's from these two people 

16 that worked with John Hanson in the past . 

1.64 

17 THE COURT: I question that you can prove that 

18 they were working to make the loan by the statement of 

19 someone other than Mr. Hall or someone in that organization. 

20 Isn't he then simply repeating what another person told 

21 him who is not here to be cross examined? And I think i t 

22 would appear to me that it would be something that in t he 

23 f inal analysis you would be interested in proving t h e t ruth 
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1 of the statement. · 

2 

3 

MR. SWINDELL: Yes, Your Honor, I agree. 

THE COURT: That is to say -- let me put it 

4 this way: Suppose he had done everything that he would 

5 have to do to get a loan, but from inside of the lending 

6 institution some representative of it misstated to him 

7 when they told him yes, I can get the loan, it's all 

8 squared away and everything will go fine and he was simply 

9 misleading the broker and it was not true. Then, the fact 

10 that the broker had done all that he had to do would still 

11 not entitle him to the commission if he had not gotten the 

12 product, the commitment. You see? 

13 MR. SWINDELL: Yes, Your Honor. Well, perhaps 

14 we can proceed then with Mr. Fraley's testimony and what 

15 I'll do is if I can impose -- indulge the Court's time 

16 I ' 11 ask --

17 

18 

19 

20 

21 

22 

23 

THE COURT: We'll take a brief recess and you 

discuss this with your client and look into it and if you 

have something else you want to argue to me, you may, but 

I do think that if you're offering it for the truth of what 

Mr. Hall said, the statement repeated by this witness, I 

think that would be hearsay. Suppose the man had told him 

and misstated the fact that he says I have a commitment. 
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1 Really , the fact is he does~'t have a commitment. He relies 

2 on it. He goes to these people and they rely on it. There 

3 is no commitment. There is no commission earned . There-

4 fore, the truth of what Hall would say in the final analysis 

5 would be important, would it not, because upon that testi-

6 mony depends whether there was or was not a commitment and 

7 whether or not there was a commitment is a part of the 

8 proof of this case for the broker's commission. 

9 

10 

11 

12 

All right, sir. We'll take a recess. 

(Whereupon, a short recess was taken.) 

BY MR. SWINDELL: 

Mr. Fraley, in terms of chronology of events 

13 from your own experience, what did you do next? 

14 ~ I prepared an application for the okay . 

15 This is after I heard back from Mr. Hall 

16 THE COURT : Let me say this·. What I'm going 

17 to do is permit you to prove through this witness the 

18 matters that Hall had told him about. Now, rather --

19 because if you need a record made of the case you have to 

20 tender that proof anyway of what it would be in the event 

21 ! rule that it could not be considered and ought to be 

22 excluded and also subject to the further possibility that 

23 if the case goes over, say until tomorrow morning, and you 
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1 need to have s0meone here fron Hanson to make prooE of that 

2 item that you can do that. In other words, it's not ruling 

3 that it is admissible for proof of the truth of it. You 

4 have to make a proffer of that anyway through the witness 

5 in case it's excluded so that you could show what could 

6 be proven and then subject to your right to call a witness 

7 from Hanson to prove the fact of the commitment if, indeed, 

8 that was the case. 

9 

10 

MR. SWINDELL: Thank you. 

THE COURT: Now, that will also go for state-

11 ments made by Hakim and dealings had with him and ruling 

12 then would be made on whether or not there was either an 

13 estoppel, agency by estoppal or a joint venture where 

14 either or both of the two Plaintiffs in the case had held 

15 him out to be an associate intending that person to rely 

16 upon him in dealing with that, all of which would have to 

17 be proven, of course, and would have to be shown by the 

18 evidence. 

19 Al l right, sir. 

20 MR. HYLTON: Your Honor, if I might note my 

21 exception. 

22 THE COURT: Well, I'I!I permitting him to prove 

23 the proffer. He may proffer that. 
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1 

2 

3 

4 

5 

19·) 

~R. ~YLTON: So, ~e ~aven't gotten there, yet. 

THE COURT: Yeah. 

BY MR. SWINDELI.r: 

What did you do chronologically next? 

Well, go ahead and tell me when I get out of 

6 range. 

7 

8 

9 

10 

11 

Q. 

A. 

He prepared the application; ig that correct? 

Right. What I want to say her~ i9 that sub-

9equent to my call from Mike Hall after their committee 

had met he outlined the terms of the financing that they 

had ap9roved, discussed and approved at the committee meeting. 

12 That's okay for me to say. From that, I went back and pre-

13 

14 

15 

16 

17 

18 

19 

pared an application to be signed by the borrowers and 

presented to John Hanson so that they would issue a formal 

written commitment. 

Q. 

A. 

Q. 

A. 

Did you prepare one application? Just one? 

Two. 

Why did you prepare two? 

Well, for two reasons. Really deacriptive, as 

20 I mentioned, what I wanted -- an application submitted to 

21 John Hanson I wanted the borrower to understand as much as 

22 l?Ossible all of what the commi trnent letter would look like. 

23 We were talking earlier -- it was discus sad earlier about 



1 what is custonary and w!'\at is not customar-1. I wanted to 

2 make sure th~t the cor.unit~8nt would corae back wit~ even 

3 verbage that was not a aarprise to people. Okay. That's 

4 the reason for the long form application. 

5 TilE COUP~: Well, were the two submitted to 

6 these people at the saMc tirr.e? 

7 THE WITNESS: There seems to be sone confusion 

8 on that. To the best of my knowledge at t.~e time that I 

9 prepared tho8e applications and wro~e the letter to Habib 

10 Hakim, which I think you have here, to the best of f':':Y know-

11 ledge a copy of bot.~ applications and t.~at cover letter 

12 were sent to !"'.r. A~ers. 

13 MR. SWINDELL: Your Honor, WC' 11 get more 

14 specifically into the events that we submit provided 

15 Plaintiffs with copies of t..~ese. 

16 BY MR. SWINDELL: 

17 Now, I a~k you to exa~ine Plaintiffs' Ex.~ibit 

18 No. 4, the attachment to the cover letter, and Defendant's 

19 Exhibit No. 2 for identification purposes and ask if tho9e 

20 are the applications t~at you prepared? 

21 

22 

A. 

0. 

23 pared t.'1e;::"1? 

Yes. 

What infonnation did you rely on when you pre-
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1 A. The information ~~at Mike Hall had conveyed 

2 to me over the telephone. 

Anything else? 3 

4 

Q. 

A. Well, frankly, a lot of the language was taken 

5 from a prior commitment letter that had been issued by 

6 John Hanson. 

7 

8 

9 

10 Q. 

THE COURT: But, not for these 9eople? 

THE WITNESS: Right. 

BY MP.. SWINDELL: 

Had you considered the brokerage agreement in 

11 preparing these? 

12 A. I don't know if I understand . I mean, I didn' t 

13 -- I, of course, considered the brokerage agreement when I 

14 started talking with John Hanson as well as other investors. 

15 If you're asking did I go back to the brokerage agreement 

16 and make the application that way , no. I prepared t h e 

17 application according to what Hall told me. 

18 But, the terms of the brokerage agreement were 

19 disclosed to various lenders? 

20 

21 

22 

A. Really, no. That is 

THE COURT : What was your ques t ion? 

MR. SWINDELL: I asked if the terms of the 

23 brokerage agreement were disclosed to v arious lenders . 
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1 THE WITNESS: No. That is not a practice. Th at 

2 is information between the client and us. What I did for 

3 compared to purposes I, of course, was certain that the 

4 terms of the application were in accordance with the 

5 brokerage agreement, substanti ally in accordance with. I 

6 think that's the question we're not getting to. 

7 BY MR. SWINDELL: 

8 Well, we won't get to that right now. What 

9 happened next after you prepared the applications? 

10 ~ I called up Habib Hakim to set up a meeting to 

11 bring the applications down, talk about them, sign them 

12 and get a check to get them to John Hanson. As it turns 

13 out, I had a call on my desk or return a call to Mr. Zeeman 

14 and I called him back and requested their presence at the 

15 same meeting. I believe that was a Friday. I was trying 

16 to set up a meeting on ~..onday when we could a ll get to-

17 gether. I think Mr. Akers was out of t h e office at the 

18 time. 

THE COURT: When would this have been? 

THE WITNESS: This was 

MR. SWINDELL : Perhaps, I can assist you. 

19 

20 

21 

22 THE WITNESS: On or about the 2nd or 3rd. The 

23 meeting I had --
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THE COURT: 2nd or 3rd of what? 

THE WITNESS: Of May, May 2. Friday is what -­

THE COURT: Now, how does that stand with your 

4 conversation with Hall about the committee having approved 

5 the commitment? 

6 

7 

MR. SWINDELL : Chronologically speaking -­

THE COURT: You've got to bring this along 

8 chronologically. 

9 

10 

11 

MR. SWINDELL: I am, Your Honor. 

THE COURT: Please, do it. 

MR. SWINDELL: He ' s already testified that he 

12 discussed the terms with Mr. Hall on April 29. 

13 THE COURT: And he sent these two forms out 

14 to these people based on the information he got from Hall? 

15 

16 

17 

18 

19 

20 

21 

22 

meeting? 

MR. SWINDELL: That's correct. 

THE COURT: All right. 

THE WITNESS: Right. 

THE COURT: Then, are we now setting up a 

MR. SWINDELL: Yes, Your Honor. 

THE COURT: All right, sir. 

THE WITNESS: Okay. Set up the meeting. I 

23 hand carried the applications down to that meeting on Monday. 
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1 The conversation -- telephone conversation with Mr. Zeeman 

2 was on Friday, the 2nd, May 2. 

3 THE COURT: But, you didn't send the applications 

4' to these people until the 16th. 

5 THE WITNESS: No, no. On the 2nd is when I 

6 talked to Mr. Zeeman, tried to set up the meeting. At 

7 that time, I had not sent --

8 

9 

10 

11 loan then? 

12 

13 application 

14 

TUE COURT: May 2? 

THE WITNESS: -- applications to anybody. Right. 

THE COURT: Had Hall told you he approved the 

THE WITNESS: That's right . Prepared the 

THE COURT: Where is the Defendant ' s Exhibit 

15 No. 2 and Plaintiffs' No. 4? Let me see those. 

16 BY MR. SWINDELL: 

17 ~ So, you testified you contacted them on May 2; 

18 is that correct? 

19 

20 

21 

A. 

Q. 

A. 

Yes . 

What was the substance of that conversation? 

I conveyed to Mr. Zeeman that John Hanson had 

22 gone to their committee, directed me to go ahead with the 

23 application so that they could issue a formal commitment 

1.73 



1 written commitment letter and I described the terms of 

2 that transaction which I also put into the application 

196 

3 form the same day. Okay. Told him that I would like to 

4 have a meeting as soon as possible preferably on Monday 

5 with everybody to discuss the terms, sign the application 

6 and put the check up and take the deal to John Hanson . 

7 Mr. Zeeman said that Mr. Akers wasn't in at 

8 the time apparently, but he would discuss it with him or 

9 see him over the weekend or something and probably would 

10 be at the meeting. They'd be there on Monday. 

11 I called there on Monday morning and they - -

12 talked to Mr. Akers who said that the description I had 

13 made of the terms to Mr. Zeeman seemed to him to not be 

14 satisfactory at all and he had -- they had better things 

15 to do than to attend the meeting. 

16 THE COURT: This was on a Monday f ollowing 

17 May 2? 

18 THE WITNESS: Exactly. This was a follow up 

19 call Monday morning for the meeting that afternoon to 

20 confirm that they would be at the meeting. At that poi nt, 

21 I gave my secretary directions to send a copy o f the i n-

22 formation, the applications and cover letter to Mr. Akers. 

23 THE COURT: The two forms, short and long? 
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1 THE WITNESS: That's right, which it has been 

2 expressed here neither of which were received as a result 

3 of that mailing. 

4 BY MR. SWINDELL: 

5 Q. First, with respect to that May 2 meeting, did 

6 Mr. Zeeman express to you any dissatisfaction with the 

7 terms that you had disclosed? 

8 Yes, it would be unfair to say that, you know, 

9 elated about it. At least had some questions about it. 

10 Frankly, I wasn't overly anxious to get into a lot of 

11 specifics on the terms with Mr. Zeeman, because I wanted 

12 to get everybody together and to not bits and piece about 

13 this information and that information and have a lot of 

14 confusion. I wanted to have a meeting 30 that we could 

15 all sit down and clear the air on everything. 

16 Had you informed him that the application 

17 which you prepared was somethinq that you believed that 

18 they wouldn't be happy with? 

19 

20 

A. 

Q. 

No, I did not indicate that. 

So, the meeting occurred on or about May 6; 

21 is that correct? 

Yes. 22 

23 

A. 

Q. Did the meeting occur on the Monday after or the 
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1 Tuesday after? May 6 would be the Tuesday. 

2 A. For some reason, I think I wrote down May 6 

3 here and for some reason it seems to me that it was on 

4 Monday. I really can't recall. It was Monday or Tuesday. 

5 

6 

7 

o. 

A. 

How was that meeting arranged? 

I called Hakim and I called Gordon Zeeman. 

THE COURT: Thi~ is after you got a negative 

8 response from Mr. Akers? 

9 THE WITNESS: No, this is -- no. We're way 

10 back on Friday now, my setting up the meeting. 

11 MR. SWINDELL: That occurred on Friday, May 2? 

12 THE WITNESS: That's right, and it was done 

13 through -- I just mentioned as a sideline that I was really 

14 returning Mr. Zeeman's call when I was calling to set up 

15 the meeting as well and that sarr.e day I called Hakim to 

16 set up the meeting as soon as possible. It seems to me 

17 that it was on Monday. My notes indicate that the date 

18 was Tuesday, but it was the first thing next week I wanted 

19 to get together. 

20 BY MR. SW IN DELL : 

21 

22 

23 

176 

Q. 

A. 

Where did that meeting occur? 

In Hakim's office same place down in Georgetown. 

THE COURT: When did this meeting take place? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

19 9 

THE WITNESS: This is on May 5 or 6 . 

THE COURT: On Monday ? 

THE WITNESSt Right. I believe it was Monday . 

THE COURT: And this is the one that Mr. Akers 

you said declined to attend because he had better things .· 

to do? 

THE WITNESS: That's· right. 

THE COURT: And who did attend it? 

THE WITNESS: Habib Hakim, Pearson Ames and I. 

BY MR. SWINDELL: 

I'd like to show you a letter and ask you if 

you can identify it, a copy of a letter. 

A. Yeah, this is -- okay. This is the cover letter 

that I took along with the applications down to Mr . Hakim 

and as indicated at the bottom a copy sent to Mr. Akers 

sent out on Monday as a result of the phone conversation 

17 and finding that Mr. Akers would not be there. Want me to 

18 

19 

20 

21 

22 

23 

read it? 

No. To the best of your knowledge, was that 

specific letter dispatched to Mr. Hakim? 

A. This was hand del i vered to Mr. Hakim by me. 

To the best of your knowledge, was a copy of 

that letter sent to Mr . Akers? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

Zeeman 

A. 

Q. 
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Yes. 

Were the applications included? 

Yes. 

That occurred on or about May 5? 

Right. 

After you had been informed that Messrs. Akers 

believed that t h ey had better things to do? 

That's right. 

What occurred at the meeting of May 5 or 6 

Mr. Hakim and Mr . Ames? 

A. Really, I did not -- was not overly successful 

12 in getting into a lot o·f the specifics of the applicat i on. 

13 THE COURT: Did you call Mr. Hakim about this 

14 meeting before you had the conversation with Akers? 

15 THE WITNESS: Really, about the same time. It 

16 was just a matter of walking in the office and calling 

17 Hakim and picking up the phone and calling Akers ' office 

18 and getting Mr . Zeeman. I mean, it could have been the 

19 other way around. 

20 BY MR. SWINDELL: 

21 

22 

Q. 

A. 

What occurred at that meeting? 

Hakim and Ames generally paged through the 

23 application forms, had some comments about the fact that 
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1 they didn't think they were verv favorable, frankly, but 

2 at least had a question about the rate provision. 

3 MR. HYLTON: I'm going to have to register 

4 an objection, Your Honor. This is hearsay. 

5 THE COURT: Subject to that objection which 

6 I'm going into with you and will rule on when this is 

7 argued, he has to prove it as a proffer in any event and 

8 I will hear it detennining then when it's ruled on whether 

9 it will be received in evidence or not. 

10 MR. HYLTON: I'm not exactly sure that I under-

11 stand what you mean by he's got to proffer. 

12 THE COURT: Well, in order to make a record of 

13 the case on appeal he would have to put into the record 

14 material that would be excluded and the trial court -- let's 

15 say I sustained your objection to any of this testimony. 

16 It's necessary now for him to put in the record what the 

17 testimony was so the Appellate Court can read it. Follow 

18 that? 

19 

20 

MR. HYLTON: Yes, sir. 

THE COURT: It's coming in in that sense. Now, 

21 whether or not it is to be considered or not I will hear 

22 you argue that whether it should be rejected and excluded 

23 when you argue the case. Do you understand that? 
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1 MR. HYLTON: Yes. so, really, you're not 

2 ruling on my motion at this point. You will rule on it 

3 later. 

4 THE COURT: I don't know how I can until I 

5 hear what the man said and be able to determine whether 

6 it is truly hearsay or not. 

7 

8 

MR. HYLTON: Yes, sir. 

THE COURT: It may not be offered for the 

202 

9 truth of it. If it isn't, you don't even get to hearsay. 

10 If it is, then it may be hearsay, then you get to the 

11 question of agency or estoppel, things of that kind, or 

12 whether it constitutes an e xception to the hearsay rule. 

13 

14 

15 

MR. HYLTON: Thank you. 

BY MR. SWINDELL: 

First, with respect to this letter, is that 

16 your signature on that? 

17 

18 

19 

20 

21 

22 

23 

as 

in 

A. Yes, it is. 

MR . SWINDELL: I'd like to have this marked 

Defendant's Exhibit No. 3. 

THE COURT: Any objection? 

MR. HYLTON: No objection. 

THE COURT: Without objection, it is received 

evidence. 
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(The document, letter, was 

marked for identification 

as Defendant's Ex.~ibit No. 3 

and was received in evidence~) 

MR. SWINDELL : Your Honor, at this time, I'd 

6 also like to move the long form -- Defendant's Exhibit No. 

7 2 and Defendant's Exhibit No. 1. I'd like to move both 

8 of those into evidence at this time. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. HYLTON : No objection. 

THE COURT: All right. Defendant's 1 and 2 are 

received into evidence without objection. 

Q. 

BY MR. SWINDELL: 

(The document referred to, 

heretofore marked for identi· 

fication as Defendant's 

Exhibit No. 1, was received 

in evidence. ) 

{The document referred to , 

heretofore marked for identi~ 

fication as Defendant's 

Exhibit No. 2, was received 

in evidence.) 

What happened at that meeting --

18f 
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1 THE COURT: I t~~e it that Defendant's No. 2 

2 then was the enclosure that accompanied Defendant's No. 3? 

3 MR. SWINDELL: No. 2 and also Plaintiffs' No. 4, 

4 Your Honor. 

5 

6 

7 

THE COURT: Bot.ti the long and short form? 

MR. SWINDELL: Yes, Your Honor. 

TRE COURT: Went with the letter from Fraley 

8 to Hakim? 

9 MR. SWINDELL: Yes, Your Honor. 

BY MR. SWINDELL: 10 

11 

12 

Q. 

A. 

What occurred at that meeting, Mr. Fraley? 

We talked generally about the application. It 

13 really wasn't an in depth review clause by clause as I 

14 really had hoped to get into. I had outlined numerous 

15 things on one of the copies of the things that I wanted to 

16 discuss. Pearson Ames asked for a copy of that one. I 

17 

18 

19 

20 

21 

22 

23 

gave it to him, he made a copy and he had to leave the 

office at which point he left. Before he left, we discussed 

generally the terms and what other transactions now, 

this is probably really hearsay, but at the same time they 

were working on financing a property with Perpetual on 

another townhouse office project in McLean on Curran Road. 

These were running parallel and as a matter of fact they had 
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1 asked me .to stay away from that i!lvestor with t:-tis particular 

2 deal, because they didn't want to jam up t~e two loans 

3 going to the same investor at the same time . I'm getting 

4 to a point here 

5 

6 

7 

THE COURI': Who didn't want you to do that? 

THE •nTNESS·: Hakim and. Ames who were 

THE COURT: Well, did that have anything to 

8 do with these then? 

9 THE WIT~ESS: Well, I 1 m really not sure if 

10 they were in on the conversation when that was brought up. 

11 They were certainly aware of the fact that these people 

12 were developing this other townhouse project at the same 

13 time. 

14 

15 

16 

THE COURT: These people being Ames and Hakim? 

THE WITNESS: Yes. 

THE COURT: You know of no interest that these 

17 people had in the other transaction, though? 

18 

19 

20 

21 

22 

THE WITNESS: No. 

BY MR. SWINDELL: 

What relationship did Mr. Hakim ascribe to that? 

Pardon me? 

What relationship would this lawsuit or this 

23 issue did Mr. Hakim ascribe to that Perpetual loan? 
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1 Well, we agreed that I would not take th is 

2 investment to Perpetual because they were in -- negotiations 

3 with that firm had proceeded to a pretty great extent . I 

4 hesitate to say that they thought they had agreed to finance 

5 the property, but they were at least for the purposes of 

6 this transaction, they were negotiating final language on 

7 rate language on what the commitment would be for that 

8 property, okay, and indicated to me that they wanted t o 

9 at least wait with this application until the language for 

10 that transaction had been agreed to and if it was more 

11 favorable they wanted to include it in the application back 

12 to John Hanson so that I was able to argue that someone 

13 else in the market was doing this and, therefore, they 

14 ought to commit to that language as well. 

Did anything else occur at that meeting as you 

recall? 

15 

16 

17 Really, no. The issue of presales was brought 

18 up again just with Hakim and that's -- Ames wasn't even 

19 there. I mean, about where they expected to be and he 

20 thought they would probably end up somewhere in the neighbor-

21 hood of 50% p~esale requirement on the permanent and maybe 

22 30% on the construction loan that he was gonna get and 

23 that's he and I standing in the hall talking. 
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Q. t>''hat were your subs~C!uent contacts ,.,i th the 

Plaintiffs? Would you describe them for the Court, please? 

k The next time I heard from Plaintiffs was a 

phone call during the week of the 12th. I returned the 

phone call to Mr. Akers who at that point --

Q. 

THE COURT: When? 

THE WITNESS: I don't know the exact date. 

THE COURT: Approximately. 

THE WITNESS: The week of the 12th. 

BY MR. SWINDELL: 

That's May 12? 

May 12. Returned his ?hone call where he 

13 expressed his disturbance that the check had been cashed, 

14 wanted his money back and described something to do with 

15 the effect that I was welcome to continue working on the 

16 loan, but he had his money back and I was on my own. There 

17 was no agency agreement. ~asn't anything I could rely on. 

18 ~ When was the check deposited? 

19 I directed it to be deposited, I believe, the 

20 afternoon that I came back from the meeting with Hakim 

21 when I realized that Akers and Zeeman were not even attending 

22 the meeting or had the application, went back to the office 

23 and checked with the assistant treasurer to find out if 
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1 the check han b een de?osited , found out t~at it had not 

2 

3 

4 

5 

6 

been 

with 

and 

Q. 

A. 

the 

Q. 

ordered that it be deposited. 

l·lhere was it deposited? 

Into an escrow account, a separate account 

Barnes Company. 

Do you know if that money is still in that 

7 escrow account? 
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8 It's rrry under9tanding that the money is still 

9 in that escrow account . 

10 After your conversation with Mr. Akers where 

l l he asked that you return the money, did you have any sub-

12 sequent discussions with either Messrs. Akers or Zeeman? 

13 Yes, I did. During that same weekend -- it 

14 was towards the end of the week during the week of May 12. 

15 Toward the end of the week, I received a conference call 

16 with Mr. Hakim and Mr. Akers. Mr. Akers' comments were 

17 generally the same, demanded his money back. The appli-

18 cation -- did say the application was not in accordance 

19 with the brokerage agreement. 

20 

21 

Q. 

A. 

How did you respond? 

Well, I ' m thinking right now. At this point, 

22 he's not supposed to have received the application. Well, 

23 anyway, I responded that -- and the agreement had expired. 
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1 MR. SWINDELL: By his testimony, Your Honor. 

2 THE WITNESS: I responded that I asked him 

3 if he ever intended me to cash the check. He said he 

4 expected me to call him beforehand and I told him that I 

5 thought I was very flexible in delaying as long as I had. 

6 Okay. Come to find out this partnership agreement was 

7 never apparently never consummated. We discussed the 

8 terms of the application. Okay. Number one -- okay, al-

9 though verbally I had agreed not to work on the construction 

10 loan there was no dispute over that, because I wasn't going 

11 to earn a fee for doing it anyway. The loan amount in the 

12 application was higher than the brokerage agreement which 

13 is a positive factor. They had no argument over that. The 

14 interest rate although having a 14% floor was better in the 

15 fact that it did specify an indexable amount, if you will, 

16 rather than to be totally open to the lender's discretion. 

17 In addition, the application provides for a buy down pro-

18 vision no matter at what price provides for a capability - . 

19 of buying down the loan which the brokerage agreement did 

20 not include at all which is definitely an advantage in 

21 selling the condo end units. 

22 THE COURT: Was complaint made then about the 

23 provision related to the floor on the interest? 
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1 THE WITNESS: Yes, that's what we were dis-

2 cussing right there. The issue was brought up about this 

3 14% floor. It ' s not something we talked about. I described 

4 that it was an issue that I had really pursued, as a matter 

5 of fact, with John Hanson to get them away from the totally 

6 open language of a commitment that is at their prevailing 

7 commercial rate. 

8 

9 

THE COURT: All right. 

THE WITNESS: We had, incidentally, or had 

10 received commitments from John Hanson that included that 

11 prevailing rate information subsequently and, as a matter 

12 of fact, my intention was to better that language somewhat. 

13 Well, jumping ahead a little bit, but that prompted me to 

14 ask the question -- and this is obviously considered hearsay 

188 

15 -- prompted me to ask the question, because I knew John 

16 Hanson would agree to that I said if they were to issue a 

17 commitment which was exactly -- included exactly the terms 

18 of that brokerage agreement, would you take it and Habib 

19 Hakim said, "no, I would not." 

20 Mr. Akers, I would have to note, was silent . 

21 He didn't say a word. 

22 Now, after that or prior to that we did go 

23 down and discuss the other provisions of the agreement, the 
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1 fact that the application includes a rate adjustment pro-

2 vision as opposed to a call provision. Some people are 

3 putting a term -- a five year term in the loans; that is, 

4 it's not a renewable rate. When it comes to the end of 

5 the five years the borrower -- you pay it fully or renegoti-

6 ate with us. John Hanson's deal provided for a negotiation 

7 at that time. That's an advantage, a sales tool perhaps, " 

8 but an advantage. Commitment fees are 1% less. Agency 

9 agreements we anticipate at 2 points to the seller and t he 

10 deal included 1 point to the seller which, again, may not 

11 financially benefit the borrower except that they had a 

12 better end loan cormnitment. The purchaser o f the property 

13 would be better off. And the extension. The extension 

14 was quite flexible to extend for an extra six months after 

15 that so that they could continue to run on their con-

16 struction loan if they ran into commitment problems. 

17 BY MR. SWINDELL : 

18 

19 

20 

21 

22 

23 

Q. Did anything else happen in that conversation 

as you recall? 

Well, Mr. Akers said that if he didn't get 

his money back he'd sue me and I said that I really didn't 

feel that I could be intimidated by a threat. Suggested 

that we leave the deposit where it is and that we continue 
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1 to work together to finance the property. That was totally 

2 unacceptable. Hakim suggested the conversation was over. 

3 We had nothing else to say to each other and we hung up 

4 the phone. That was it. 

5 Q. I'd like to show you Plaintiffs' Exhibit No. 3 

6 and ask if you can identify that. 

7 THE COURT: Well, at no time did Hakim indi cate 

8 acceptance of any responsibility for any of this on his 

9 behalf? 

10 THE WITNESS: I don't have anything in writing. 

11 It's my understanding --

12 

13 

14 

15 

THE COURT: Verbally? 

THE WITNESS: Yes. 

THE COURT: He did? 

THE WITNESS: When I'm talking to someone and 

16 holding an application and he says I don't like the deal 

17 or I have a problem with this or that, to me, that indicates 

18 that he is acting as my client whether I've been provided 

19 a partnership agreement or whatever the case may be. 

20 Frankly, if Hakim had signed the application 

21 in his office, I'd have taken it over to John Hanson. I'd 

22 

23 

1-SO 

have considered that satisfactory. I mean, I'm working 

with two people. It's not that unusual that you put a 
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1 transaction together and there are two people in different 

2 geographical locations who are both handling the financing. 

3 THE COURT: Well, didn't it occur to you though 

4 that their position might be that whereas they were trying 

5 to get this man into to create a more favorable picture 

6 that he wasn't then in it? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE WITNESS: It seemed to me that if there 

had been a problem in my overcommunication with Hakim and 

the lack of communication with Mr. Zeeman and Mr. Akers 

that that would or should have been brought to my attention. 

I communicated with both people, got information from both 

people. It ·was never expressed to me that I should be 

working solely with them. To the contrary, it was emphasized 

to me at my request that they needed a partner. They needed 

the financial strength. They needed someone brought to 

their entity to provide that and when I had the under­

standing that this partnership agreement was being drawn 

up, I commenced to start working with both of them, really, 

with the understanding that -- if they had told me, for 

example, that Hakim was not part of their ownership entity, 

I'd have stopped right then and said we're not moving until 

he is, because I'm presenting to investors that the borrowing 

23 entity is made up of more than just you. I was not 

191 



214 

1 presenting that some day before the loan closes 

2 THE COURTi I don't question that. Well , you 

3 knew that that was not the picture at the time, though. 

4 THE WITNESSz No, I did not. My understanding 

5 was not that prior to closing. that would be the borrowing 

6 entity. My understanding was that at the same time that 

7 they were signing the agency agreement they were putting 

8 together this partnership agreement and some time within 

9 weeks or days or depending on the mechanics of just finalizin~ 

10 verbage after that first meeting that there was a -- that 

11 I was dealing with both of these people and not just one. 

12 I never considered that a condition of closing. I considered 

13 that a condition of getting the loan committed, presenting 

14 it to an investor. I was presenting this investment as 

1.92 

15 though that business relationship were already in existence. 

16 BY MR. SWINDELL: 

17 I asked you with regard to Plaintiffs' Exhibit 

18 No. 3, I believe. Do you recall receiving this? 

19 

20 

A. 

0. 

Yes, I do. 

Do you recall when, approximately? 

21 ~ I don't have it in my notes, but it's a 

22 registered letter and I assume that I got it on the day that 

23 it says. 
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1 ~ Did you have any subsequent conversations with 

2 Plaintiffs or Mr. Hakim after you received that letter? 

3 A. No, not that I know of. As far as I know, I 

4 had communication with your law firm. 

5 MR. SWINDELL: I have no further questions, 

6 Your Honor. 

7 

8 

THE COURT : 1-'.r. Hy 1 ton. 

MR. HYLTON: Thank you, Your Honor. 

9 THE COURT: Now, you may cross examine with 

10 respect to material that is within the proffer; that is, 

11 either partnership or representations made of actual agent 

12 and also may cross examine with respect to the testimony 

13 relating to the commitment from John Hanson without waiving 

14 your position taken on your objection or your right to be 

15 heard on it further in this case. 

MR. HYLTON: All right, sir. 

CROSS EXAMINATION 

BY MR. HYLTON: 

16 

17 

18 

19 Q. Mr. Fraley, what was going to be the interest 

20 rate on the permanent loan from John Hanson? 

21 

22 

23 

From John Hanson? 

Yes. 

I believe it was FHLMC rate plus 2%. 

193 
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1 

2 

3 

4 

Q. 

A. 

Q. 

Do you want to look? I think it's -­

No. Actually , here 

- - Plaintiffs' 4. 
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THE COURT: Plaintiffs ' 4 and Defendant's 2. 

5 That's the short form and long form, respectively. 

6 THE WITNESS: FIILMC gross rate plus 2% but not 

7 less than 14%. 

8 BY MR. HYLTON: 

9 

10 

11 

Q. 

A. 

Q. 

When would that commitment come into play? 

When would the rate come into effect? 

Yeah. 

12 A. At the time that the permanent loan closed 

13 30 days -- the rate would be fixed 30 days prior, 60 days 

14 perhaps. 

15 

16 

Q. 

A. 

This would be after the construction loan? 

That's right. These are the commitments for 

17 the individual purchasers of the units. 

18 Q. Right. Approximately , how long would that 

19 be between the time of this commitment assuming that t his 

20 had gone through? 

21 

22 

23 

A. Depending on .how fast they bui ld the proj ect 

and sell it, 12 months, 18 months, perhaps, is the time 

frame anticipated. 
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1 What would be the normal time? Is there a 

2 normal time? 

3 I don't know if I understand. It goes into 

4 effect when -- you mean, what's a normal commitment? How 

5 long is the commitment outstanding? 

6 For a permanent loan -- from the time a lender 

7 like John Hanson would make a commitment to provide these 

8 end loands t.~at the permanent loan for the purchaser from 

9 that time when the commitment goes into effect approximately, 

10 how long is it until they start putting out the money? 

11 Usually, 12 to 18 nonths and I say that -- of 

12 course, on a larger project it's going to be longer, but 

13 commitment terms are generally set up where the commitment 

14 is issued with a 10 year or 12 month expiration date with 

15 extensions after that. Does that answer your question at 

l6 all? 

17 

18 

19 

20 

21 

22 

23 

4. 

The 

Q. 

That's 

short 

Q. 

Yes. Referring you to Plaintiffs' Exhibit No. 

the short form authorization application letter. 

form is Plaintiffs' 4. 

THE COURT: What is your question'? 

MR. HYLTON: Well, I hadn't gotten to that. 

BY MR. HYLTON: 

The interest rate on Page 1 says the interest 

195 
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1 rate shall be 2% above the average rate of gross FHLMC 60 

2 day auction rate at the time of settlement of eacn individual 

3 unit. 

4 

5 

A. 

Q. 

Uh-huh . 

Now, is that the same interest rate that is 

6 s hown on the long form authorization application letter? 

7 A. No, it is not . The long form indicates a 14% 

8 floor as was committed or - - yes, as was committed. 

9 ~ow, the next item -- the next paragraph says 

10 the John Hanson Savings & Loan, Inc. wi ll allow a buy down 

11 on the interest rate of a relationship of 1.8 equal to a 

12 quarter. That is one-quarter. That is one-quarter percent? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

Right. 

Is that also in the long form? 

That's right. 

Okay. 

THE COURT: The buy down is in both forms ? 

THE WITNESS: That's right. 

BY MR. HYLTON: 

Now , when you talked to Mike Hall and you got 

the terms, did you not get a buy down provision at 1 point 

is equal an eighth? 

A. Yes. 
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1 Q. So, t~is application authorization lecter does 

2 not really reflect at least in this particular one what you 

3 got from John Hanson or Mike Hall; is that correct? 

4 

5 

6 

A. 

Q. 

A. 

That's right. 

Why is that? 

This form together with the long form, and 

7 that's the purpose for both of them, what I'm suggesting 

8 here is the possibility of submitting an application. 

9 

10 

11 

0. 

A. 

0. 

Negotiating? 

Yes, that's right. 

Now, on the second page of the short form 

12 presale requirement says not less than 50% of the project. 

13 The long form says 65%? 

14 A. That's right. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Which is right? 

The long form --

THE COURT: Excuse me. Come again with what 

you said about the reason for submitting both the long 

and short forms was for negotiating purposes with John 

Hanson? 

THE WITNESS: Exactly. The reason why I wanted 

to set up a meeting is as a strategy meeting to determine 

what was available. The long form application includes 
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1 all the standard language in John Hanson's lett~r, includes 

2 

3 

4 

5 

the terminology of commitment terr.'ls, etcetera. This 

application is something that could have been submitted 

to them in short form, okay, with the purpose o f possibly 

getting them to come down on the presale requirement. For 

6 example, getting them to accept an argument for the buy 

7 down provision. Being that the loans were only five years 

8 in duration a point equal to an eighth concept is usually 

9 predicated on a 10 to 12 year loan. Being that it is five, 

10 I feel t.~at I had good grounds to argue a quarter of a 

11 percent. 

12 BY MR. HYLTON: 

13 So, you had gotten a commitment from John 

14 Hanson oral, a proposed commitment? 

15 

16 

A. 

Q. 

Right. 

They said -- I guess Mike Hall said if you 

17 come to us with a application that includes these terms 

18 we'll give you a loan. Is that fair? I don't mean to put 

19 words in your mouth. 

20 

21 

22 

23 

A. I'd say that is as fair as anything. So, we 

met today and we agreed to do the deal with these terms. 

Q. And they gave you the terms and it included 

the 14% floor, a buy down of an eighth and a presale of 65? 
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2 

T!"lat's right. 

Okay. So, you decided on your own in order 

221 

3 to get a better deal to not take those terms, but to improve 

4 on them by leaving out the 14% floor, the buy down is a 

5 quarter instead of an eighth which is -- you increased your 

6 profits by 50 % or 100% and you knocked down t heir commitment 

7 from 65% to 5 0 %, the presale requirement. Okay. 

8 THE COURT: I'm going to need -- I 've got to 

9 have this to look at. 

10 THE WITNESS: That's why both applications 

11 were submitted at the same time. 

12 THE COURr: Does the long form refer to 65%? 

13 MR. HYLTON: Yes, sir, and the 14% floor and 

14 I don't know if the buy down is still a quarter in the long 

15 form. 

16 BY MR. HYLTON: 

17 But, my point is this, and correct me if I'm 

18 wrong, if they had signed this application, the short form 

19 application which we've been talking about all day long 

20 which was mailed to them you say on the 2nd or 5th or some-

21 thing and they say t hey got it on the 17th after the commit-

22 ment 

23 I' m saying that it was sent together with the 
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5 

6 

7 
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long form twice. That's what I'm saying. 

~ I understand your position. Now, if they had 

signed this application this application would not have 

been in acceptance of the loan commitment that you had 

gotten orally? 

A. 

0. 

That is true. 

It would have been a negotiated deal; is that 

8 true? 

9 

10 

11 

A. 

0. 

That's true. 

When you first 

THE COURT: That would go for either the long 

12 or short form of it? 

13 THE WITNESS: Wrong. The long form is accept-

14 able. 

15 MR. HYLTON: No, because the buy down provision 

16 -- Your Honor, I'm saying that I think I'm right. The long 

17 form has a buy down -- it's Mr. Fraley' s testimony that the 

18 proposed commitment from Mike Hall included a floor of 14%, 

19 a buy down of the interest rate at a relationship of 1 point 

20 equal to 1/8 and the other thing we talked about is t he pre-

21 sale of 65%. 

22 

23 

200 

TEE COURT: You're in the short form now? 

MR. HYLTON: Well, what I was giving you --
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1 what I understand what Mike Hall said was, among other 

2 things, 14% floor, buy down at a point equal to 1/8 and a 

3 presale requirement of 65%. 

THE COURT: Uh-huh. 4 

5 MR. HYLTON: Now, one application even if it 

6 had been signed wouldn't have meant that we had a deal, 

7 wouldn't have meant that we had a cormnitment from John 

8 Hanson. It merely left us in a negotiation position. 

9 Now, the question that comes is that the same 

10 case with the long form and in two instances that's not 

11 right, but in one instance the buy down, 1 point equals to 

12 one-quarter, is in the long form so even this one -- even 

13 if the long form had it been executed could have gone back 

14 to John Hanson in a negotiation position, a far cry from 

15 having a commitment. 

THE COURT: You may respond to that. 16 

17 THE WITNESS: My response is that it should 

18 have indicated an eighth and also that any buy down pro-

19 vision at all is better than the brokerage agreement which 

20 does not allow for any buy down. That's my response. 

21 BY MR. HYLTON: 

22 Let me address that a minute, because you 

23 covered it and made several points that your deal or 

201' 
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1 agreement with Hall was better than the brokerage agreement? 

2 

3 

A. 

0. 

Yes. 

You said that there was a 14% floor. The pre-

4 sale agreement was obviously not in the brokerage agreement. 

5 There was a more favorable buy down or a buy down which 

6 was not mentioned in the brokerage agreement and that the 

7 points were different? 

8 

9 

A. 

0. 

Uh-huh. 

Now, my question to you is this: When you 

10 make that point for us that these terms are better that was 

11 in the brokerage agreement, aren't you making Drf point for 

12 me that these terms are, in fact, different than those terms 

13 listed in the brokerage agreement? Aren't you admitting 

14 that they are, in fact, different when you say they're 

15 better? It's inherently different. 

16 

17 

A. 

0. 

If something is better, it's different. 

When you had your first meeting with these 

18 guys, Akers and Zeeman back at the very beginning when you 

19 were introduced to them, do you recall Mr. Akers saying 

20 to you that he had been to John Hanson Savings & Loan? 

21 

22 

A. 

0. 

No, I don't. 

Do you recall him ever saying that to you? Do 

23 you recall him ever saying to you that he had been to 
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1 John Hanson? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Yes, I do. 

THE COURT: At what stage? 

THE WITNESS: Way at the back. It might have 

been after I received his letter cancelling the brokerage 

agreement, but I do recall but way toward the end of any 

of our --

THE COURT: Way to the end of what? 

THE WITNESS: Of our discussions. 

THE COURT: Not back at the beginning of it? 

THE WITNESS: No, not at the beginning. I'm 

12 trying to think. It would make sense that he would mention 

13 

14 

15 

16 

it when I talked to him Monday morning trying to set up 

the meeting, but I honestly don't recall. 

BY MR. HYLTON: 

Q. Do you recall ever saying to them about going 

17 to John Hancock Savings & Loan? 

Yes, I do. 

Was it a misstatement? 

18 

19 

20 

A. 

0. 

A. It was a misstatement on my part. Instead of 

21 saying John Hanson I said John Hancock. 

22 THE COURT: But, that was about the time of 

23 the supposed cancellation? 

203 
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1 THE WITNESS: That was one of the earlier 

2 meetings. That was when we -- in fact, it might have been 

3 the first meeting with Hakim and --

4 BY MR. HYLTON: 

5 That was the first meeting with Hakim and that 

6 would have been early in April as I understand your testi-

7 mony? 

8 Yes. 

9 ~ When you had your first meeting with -- and 

10 this back in around the 19th or 20th of March you had 

11 various discussions about presale. Did you also have a 

12 discussion about a floor, .an interest floor? 

13 No, quite honestly, we didn't. 

14 ~ The brokerage agreement you mentioned that you 

15 had showed to everybody or showed it around in this first 

16 meeting but had then taken it back up apparently? 

17 

18 

19 

Right. 

And you said -- why did you take it back? 

That is a normal practice for me at least and 

20 for a lot of other people in our business. I have sat 

21 

22 

23 

204 

down with people, suggested an application on our letter­

head. They have walked out of my off ice with a letterhead 

and gone to a competitor of mine and used that to negotiate 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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the terms of a deal that might be available from another 

mortgage banking company. 

~ You mean, a better brokerage agreement? 

~ That's correct. What I'm saying is that there 

is a certain amount of credibility that comes from an 

application from a brokerage agreement that's presented. 

Just as a lender issues an application that is not a commit­

ment. There is a certain amount of credibility that goes 

along with that application if it's on the lender's letter­

head. rt's a shopping tool. 

Q. What are they shopping for? 

~ A better brokerage arrangement . It is possible. 

I don't want to sit here and flatter what we do for a 

living . You could take that brokerage firm and walk over 

to Walker & Dunlop or Smith E. Company and say this i s 

16 what Fraley told me he would get. Can you beat it? And 

17 it's possible that they could at least find someone who 

18 would say I'll match the deal or I'll do it for a quarter 

19 of a percent or less. 

20 Q. Answer me this question . You didn't take it 

21 back up because you felt these guys might read it, did you? 

22 

23 

No, I did not. 

And take it into consideration and worry about 

205 
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1 it and understand the provision? You didn't take it back 

2 

3 

4 

because you wanted them to read it and understand it. 

THE COURT: You didn't take it back? 

MR. HYLTON: Well, he took it back was rrrJ 

5 point and was suggesting to him --

6 THE COURT: On May 19th? 

7 

8 

MR. HYLTON: The first day. 

THE WITNESS: I did not rush these people into 

9 signing anything if that's what you're getting at. 

10 THE COURT: The signing was on the 27th at 

11 which time they then had the paper there? 

12 THE WITNESS: They had a chance, but what I 

13 think is being suggested here is that I didn't give these 

14 people time to read it, that I laid it on his desk and said 

15 read it and then I took it back and then went over on the 

16 27th and said here it is, sign it, again hurry up and sign 

17 it and don ' t read it. That was not the case at all. 

18 THE COURT: Well, could they not have done on 

19 the 27th the same thing that would appear they would have 

20 done on the 19th? 

21 THE WITNESS: Well, at the point t.~at it ' s the 

22 agency agreement is signed and the check is deposited, 

23 then we have a working relationship. 
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THE COURT: You didn't want to leave it blank? 

THE WITNESS : Right . 

BY MR. HYLTON: 

Now, did I understand that you had already 

5 before you came to the first meeting, which was on the 19th, 

6 that you had the terms which are listed in Paragraph 2 of 

7 this already completed? 

8 

9 

Yes, sir. 

Where did you get the information from to 

10 complete this? You mean, before you even talked to these 

11 guys you already had this filled out? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

That's right. At that point, I knew the loan 

amount that they were looking for and they are looking to 

me to see what kind of financing is available in the market 

and it's my job to know on a daily basis even though I'm 

not working on a specific loan what type of financing is 

available in the market, type up the terms and conditions 

on that basis and if there is something that has to be 

scratched out and initialed or changed we do that at that · 

time. 

~ so, you essentially had this agreement done 

on the 19th of March? 

A. Right. 

2 07, 
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And essentially --

THE COURT: Plaintiffs' No. 1. 

BY MR. HYLTON: 

So, you essentially had it done on the 19th 

5 so there were no changes essentially? 

6 

7 

Right. 

Between the time you handed and the ti."lle you 

8 gave it back to them again on the 27th? 

9 

10 

A. 

0. 

That's right. 

Now, there has been testimony in the case that 

11 it's commonplace for particularly a permanent -- well, 

12 there was some question about that. I think there was 

13 some testimony that Pearson Ames said a construction lender 

14 would always want some kind of a prasale requirement agree-

15 ment and there was also some testimony, I think, that a 

16 

17 

18 

19 

20 

21 

22 

23 

208 

permanent lender would have some presale. Is that common­

place? 

A. Yes, sir. 

Is a percentage floor conm10nplace? 

THE COURT: Is what? 

MR. HYLTON: An interest percentage floor. I 

was getting at the 14 --

THE COURT: What word did you use after that? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. HYLTON: Floor. 

THE COURT: You said is it common or --

MR. HYLTON: Commonplace in the industry or 

in the real estate industry. 

THE COURT: In which type of loan. 

231 

MR. HYLTON: Well, let's concentrate on per­

manent, because that's· what we're dealing with. 

Q. 

A. 

BY MR. HYLTON: 

Is that commonplace? 

I'd have to say generally not. We're dealing 

and have been in the last year or better and prior to this 

a five year term was unusual. At the time that this was 

going on, that's very commonplace. I would say today that 

it is certainly more commonplace than it was when this 

transaction was consummated. It was not something that 

was unheard of, but to answer your question, generally 

17 that's ~ it would be less than commonplace. If you looked 

18 at ten typical commitments that were issued around that 

19 period of time, maybe two would have an interest rate floor, 

20 

21 

two or three. Is that fair? 

Yes. 

22 ~ It's not something that is just totally out of 

23 left field, but it is - - you don't expect to see it in 100% 

2 0 9 
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1 of the commitment letters. 

2 Q. In light of the fact that this requirement 

3 seems commonplace --

4 THE COURT: Are you referring to presale now 

5 or the interest floor? 

6 

7 

MR. HYLTON: Going back to the presale. 

THE COURT: That it is commonplace in both 

8 construction lending commitments and permanent commitments? 

9 

10 

THE WITNESS: (Witness nods in the affirmative.) 

THE COURT: At the time we're talking about 

11 both things were commonplace? 

12 THE WITNESS: Exactly. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: Meaning more often than not? 

THE WITNESS: Meaning almost always. 

BY MR. HYLTON: 

All right. So, the question is in light of 

your discussion with the gentlemen at your first meeting 

and in light of the fact that it is commonplace, why didn't 

you put a presale requirement, some mention in your brokerage 

agreement? 

A. Hard to define exactly what it might be. No 

reason to. I mean, I don't mean to answer your questi on 

23 with a question, but a lender requiri..~g a f irst lien 
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1 position on mortgage is required too, but that isn't anything 

2 

3 THE COURT: That's what I was going to ask you 

4 about. Was a presale requirement ever mentioned by either 

5 of the signers of this agreement, brokerage agreement at 

6 or about the time of the signing? 

7 THE WITNESS: Yes. It was expressed in the 

8 meeting even before we went over --

9 

10 

11 

12 

THE COURT: About the presale? 

THE WITNESS: Right. 

THE COURT: What did they say? 

THE WITNESS: There was -- I asked a question 

13 whether they had any presales. They said no, they didn't 

14 at that time. They didn't anticipate that it would be a 

15 great problem because, one, there was a small number of 

16 units like 10 and they thought satisfying a commitment with 

17 people that they even knew would not be overly difficult. 

18 They were familiar with another project at a near-by 

19 location that was priced higher. They thought they could 

20 find purchasers there and the speculation on the acquisition 

21 of the units. 

22 THE COURT: But, you were not told that it was 

23 not acceptable? 
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1 THE WITNESS : I was not told that it was not 

2 acceptable, t hat 1 s true. 

3 THE COURT: And is mention of the presale 

4 requirement a usual term in the brokerage contract or would 

5 it be unusual to find that in the brokerage contract, the 

6 loan brokerage contract? 

7 THE WITNESS: I would not be surprised to see 

8 one either way. It wouldn ' t surprise me to see a brokerage 

9 agreement that didn't speak to presales . On the other 

10 hand, it wouldn ' t surprise me to see it in there either. 

11 I guess it's a point of trying to cover as many bases as 

12 you can. You realize that a brokerage agreement is some-

13 thing that is negotiated. If someone has a major complaint 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

over an issue, you're going to decide it, you're going to 

change it if you can deliver on that basis and you're going 

to initial it and you're going to add it to the agreement. 

THE COURT: Well, t11at term of not less than 

50% of the project shall be under contract at the time of 

the settlement of the first loan, that would mean the 

settlement of the f i rst ~ what first loan are we referring 

to there? 

THE WITNESS : Right. Well, t he permanent loan 

here, Your Honor, is really a group o f loans. 
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1 THE COURT: On individual either lots or condos 

2 in this case? 

3 THE WITNESS: Exactly. 

4 THE COURT: Now, is that the settlerr~nt on the 

5 first loan we're talking about, the settlement on the first 

6 sale out on the permanent finance? 

7 THE WITNESS: They're really saying two things, 

8 that you can't close the first until 50\ of them are sold. 

9 

10 

THE COURT: Under contract? 

THE WITNESS: Well, under contract. I mean, 

11 they would probably almost all close at the same time. 

12 There is an underwriting question as well, a presale one. 

13 If the lender takes the property back he has a rental pro-

14 perty rather than something with a couple of units sold. 

15 THE COURT: Is this only in commercial or office? 

16 THE WITNESS: It's residential as well. Resi-

17 dential meaning condominimums. Yes, I think it's fair to 

18 

19 

20 

21 

22 

23 

say when you're -- in residential condominimums it's more 

general purpose and there is a wider range of the market. 

It's a little less conservative. Right now for the business 

that I'm doing today I'm quoting a 30 to 40% presale require­

ment for residential condominimums which is designed to be 

very competitive. 

2~3 
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1 THE COURT: Is the presence of a presale require-

2 ment on a loan frequently the subject of negotiations for 

3 that commitment? 

4 

5 

6 

7 

THE WITNESS: Yes. 

THE COURT: It is? 

THE WITNESS: Right. 

THE COURT: And the established builders · who 

8 have been in the -- have a record and all and it's easy 

9 for them to satisfy that requirement, but a newcomer in 

10 the industry would have trouble with it. Is that generally 

11 the long and short of it? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE WITNESS: Yeah. I think -- wel l, maybe 

it says something about the lending business, but when you 

have a product and a client that isn't bothered with the 

presale requirement that''s when you need i t as an investor 

and the reverse as well, but it does vary with the people 

that you're dealing with, the product, where it's located, 

how different it is compared with what is selling around 

i t . 

THE COURT : What I'm saying too, is that if 

you put into although your contract with brokerage is 

only between you and your cli ents and I understand that -­

nevertheless, t he presence of a requirement in there t hat 
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1 there be no presale agreement, that would, I think, frighten 

2 the broker. You couldn't take it anywhere. 

3 

4 

5 

6 

7 

8 

THE WITNESS: I'd have been wasting my time 

to start working on it. 

THE COURT: Not that you would show anybody 

that -- I don't mean that -- but you would know that they 

wouldn't take that with that in it and there would be 

little use of you going to insurance companies if you knew 

9 that restraint was on you. Is that fair? 

10 THE WITNESS: Exactly. I mean, there is a 

11 fair amount of time and effort and expense that I have to 

l 2 go through just to get a presentation ready and if I know 

13 I can't deliver, it doesn't make sense to sign it up. 

14 MR. HYLTON: At the risk of belaboring this 

15 on presales and I don't mean this question to be impertinent 

l 6 because I think you've been fair and conceding to a couple 

17 of my points anyway. 

18 MR. SWINDELL: I didn't intend to concede 

19 anything. 

20 MR. HYLTON: Maybe, it's just my view. 

21 BY MR. HYLTON: 

22 Could it be that the reason you didn't put 

23 any mention of the presales in there -- let's just deal 

..... 

·215 
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1 with that one and leave out the 14% floor which I don't 

2 think anybody anticipates. Could it be the reason you 

3 didn't put in the presales, becau3e you know they would 

4 have opposed it? 

5 A. I did not leave out the presale with the in-

6 tention of duping someone into signing something they 

7 really didn't intend to. 

8 Q. That ' ·s not my point. My point is in light, 

9 and we're going back a year or more now and the only way 

10 you've really been able to bring this up and speak about 

11 it is by looking at your memorandum? 

12 

13 

14 

A. 

Q. 

Right. 

So, if you're going back almost a year 

asking you again just to consider that possibility 

I'm 

the 

15 reason you didn't put in the presales was because these 

16 guys didn't want it and whether or not that was a realistic 

17 position is another matter. Whether or not they could --

18 

19 

20 

21 

22 Q. 

T'nE COURT: Is that a question1 

MR. HYLTON: That is my question. 

THE COURT: Now, ask the question. 

BY MR. HYLTON: 

The question is, again, could it be that the 

23 reason you didn't put it in is because you had had 
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19 
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22 

23 

discussions with these people, with the Plaintiffs, and 

you knew that they had some problems with that presale? 

239 

I know that is not the case, because I don't 

business that way . 

What does that mean? 

That means to me you're suggesting that in 

order to sell a brokerage agreement I constructed the languag1a 

in a certain fashion where it was easy to sell and that's 

not the case. Does that answer your question? The answer 

to the question, I think, is no. 

~ All right. The terms of your brokerage agree-

ment -- this is Plaintiffs' Exhibit 1 -- Paragraph 1 reads, 

exclusive right to attain commitment in consideration --

THE cou ~T: Do you have one of these he can 

look at? I want to follow this. I have to and I think 

he can follow you speaking, but it's better if he has it 

before him. 

BY MR. HYLTON : 

This is Paragraph 1, number one on the first 

page. Exclusive right to attain commitment in consideration 

of the broker's best efforts to attain a commitment -- dah 

da dah according to the general terms specified in 

Paragraph 2 the owner grants the broker the sole and 

217 
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1 exclusive right to attain a financing commitment on said 

2 property. I just want to call that language to your 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

attention, that particular paragraph. 

Now, Plaintiffs' Exhibit 4 which is the short 

form, what I call authorization letter 

A. 

Q. 

A. 

Q. 

Right. 

-- have you got that? 

No, I know what you're talking about, though. 

I'm going to read you something else. 

THE COURT: This is the short form? 

MR. SWINDELL: Yes, sir. 

BY MR. HYLTON: 

First paragraph: In accordance wib~ our agency 

14 agreement, please consider this our authorization for you 

15 to apply on our behalf, John Hanson Savings & Loan, for 

16 permanent financing on the above referenced property . 

17 Now, my question is -- perhaps, I'm being too 

18 superficial but in light of the language in your brokerage 

19 agreement, why did you come back to these guys with this 

20 letter asking for another authorization when it seems to 

21 me that in the brokerage agreement you had already h ad the 

22 power to act for them? The question is, why did you feel 

23 it important to come back to them wi th t..1-ii s authori zation 
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1 letter? 

2 Because, I wanted them to make specific appli-

3 cation through me to John Hanson; that is, our brokerage 

4 agreement is not something that I should use as an appli-

5 cation to John Hanson. There are things, as I suggested, 

6 that were more favorable than the brokerage agreement. Am 

7 I missing the point? 

8 No, you're making it for me. The point is 

9 that there were different terms in the brokerage agreement 

10 then are in tbis one; is that right? 

11 

12 

Yes. 

Speaking with this short form authorization 

13 letter for a minute, your testimony is that on or around 

14 -- well, when were you supposed to have mailed a copy of 

15 the long form and short form letter to Mr . Akers the first 

16 time? 

17 

18 

A. 

Q. 

19 with Hakim? 

20 

21 

22 

Probably, around May 5 or 6. 

Is that the same day that you had the meeting 

Right. 

THE COURT: Mailed the long and short forms? 

THE WITNESS: P..nd the cover letter that went 

23 along with them. 

219 
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THE COURT: To whom? 

THE WITNESS: To Akers. 

242 

3 BY MR. HYLTON: 

4 Q. Now, I'm going to Page 2 now on the short form 

5 -- and the long form, both of these docmnents have a drop 

6 dead date of May 15? Okay? 

7 

8 

A. 

0. 

Uh-huh. 

I don't mean to characterize it that way exactly 

9 but that makes sense to me. It says that John Hanson must 

10 receive on or before the close of business May 15. Okay. 

11 Now, assuming that the truth of the matter is 

12 that you did mail these two to Akers, you knew that the 

13 application -- and this was around the 5th or the 6th so you 

14 had like 10 days, maybe 9 days to get something into John 

15 Hanson and you talked to Hakim and based on your testimony 

16 apparently they were not enamored with this and, as a matter 

17 of fact, they turned it down, right? 

18 A. They didn't sign it. They said we ought to 

19 wait until, frankly, that afternoon or the next day when 

20 Perpetual was going to come up with their formula. 

21 

22 

23 

220 

Q. 

A. 

Q. 

So, they didn't sign it? 

That's true. 

What did you do between the 5th or 6th and the 
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15th to talk to these guys, Akers and Zeeman, about getting 

this application signed? 

Not a lot. In fact, I don't recall if I -- I 

4 believe we had a telephone conversation shortly after that 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

but I can't say that for certain. I mean, it was a question 

of what I had to focus on was finding out. f!'om apparently, 

there was more that I was supposed to focus on and find out 

from Ames what this language was to put in the application. 

~ In light of the fact that your brokerage agree-

ment and your contract and the deposit had come from Akers 

and z-eman, did it not occur to you to come back to them 

to discuss these matters to see if they had received the 

letters, to converse with them about what the terms were, 

to explain· to them how you were trying to get them a better 

deal? 

A. 

Q. 

It did not occur to me. 

All right. Now, in light of the fact that you 

18 have agreed with me that this short form authorization letter 

19 which is such a controversial matter about whether they 

20 received it or not and whether it was signed or not and in 

21 light of the fact that this very substantially in at least 

22 three different areas from a commitment --

23 MR. SWINDELL: Your Ilonor, I'm going to object 

22:( 
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1 to the language. I think it's a matter of law whether it 

2 varies substantially. 

3 

4 

5 

THE COURT: I'm going to have to --

MR. SWINDELL: Ask him to rephrase his question. 

THE COURT: Then, you'll have to bring this 

6 testimony on down to a close, because we're going to have · 

7 to recess soon till tomorrow morning. I've got a case set 

8 to start trial here tomorrow morning at 9:00 o'clock and 

9 I've got a jury coming in for trials beginning at 10:00. 

10 Now, I'm gonna have to --

11 

12 

MR. HYLTON: I'm just about through. 

THE COURT: -- schedule you for concluding 

13 this, but it isn't going to be concluded today. 

14 

15 

MR. HYLTON: I'm just about through, I believe. 

THE COURT: I understood this morning you could 

16 finish this today, but I can't stay here and then be back 

17 and start the case at 9:00 in the morning and another one 

18 at 10:00 and do this. Bring it on down to -- finish your 

19 question. 

20 Objection is overruled. 

21 ~-~· HYLTON: I think that question is going to 

22 be argumentative, Yo~r Honor. 

23 THE COURT: Well, re9h::-ase it and ask the 
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1 question. 

2 ~~~. HYLTON: I ~ave thought about it. I don't 

3 think it will add any. 

4 BY MR. HYLTON: 

5 Mr. Fraley, you testified a · little earlier 

6 to the best of your knowledge you mailed the application, 

7 the short and long form to Mr. ~..k~rs on the 5th or 6th and, 

8 I think, again on the 16th. Is t~at fair? 

9 

10 

11 

12 

13 

14 record 

A. 

Q. 

A. 

Q. 

A. 

of 

Yeah. 

Is that a fair statement of what you said? 

(Witness nods in the affirrnati ve.) 

What did you mean by the best of your knowledge? 

There is no way aside from the performance 

my secretary which is -- until the two issues 

15 we're talking about right now -- really perfect. When I 

16 hand the letter to her that has a cc to Akers and ask her 

17 to send all of this stuff to Mr .. ~ers, then she will send 

18 it. The same is true on the 16th. In fact, I didn't even 

19 write the letter. If I'm leaving the office or if I'm not 

20 going to be there I'll tell Diane to send it out and she'll 

21 sign it herself and send it out. 

22 Q. So, your secretary had the responsibility of 

23 reailing the let~er; is that rig~t , you eidn't? 

223 
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1 ~ I had the responsibility for the letter getting 

2 out. 

3 Q. Who mailed them? 

4 ~ Pardon me? 

5 ~ Did you mail these letters? 

6 ~ She mailed them. 

7 Q. To the best of your knowledge? 

8 ~ To the best of rrry knowledge, right. 

9 Q. Did you go with her when they were mailed? 

10 ~ Frankly, to the best of rrry knowledge, she pro-

11 bably put it in with the other outgoing mail from the Barnes 

12 Company. It was not sent registered mail. I don't make 

13 a practice of sending everything signature return receipt. 

14 In ~~e same fashion, the mail has been moving out of rrry 

15 office for some time it was mailed. 

16 Would you agree with me that in light of the 

17 fact that the short and long form application authorization 

18 letters said that John Hanson's commitment would expire on 

19 May 15, 1980 and that the mailing of these forms to Mr. 

20 Zeeman and Mr. Akers on the 15th was of no use? 

21 No, I do not agree with you on that. Frankly, 

22 even with the expiration date -- unless there was a drastic 

23 change in their market position -- these tern'~ are still 

224 
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1 available and could be confirmed with a phone call in 

2 changing the expiration date. They would not have to go 

3 back to their committee again, okay, if there had not been 

4 a change in their policy. 

5 

6 

Okay. 

If someone is very strict about that usually . 

7 in our business, and I'm not a lawyer, but the phrase tim~ 

8 is of the essence is very often used in our business when 

9 it comes to people having for real dates when loans will 

10 not be closed and when fees will be posted, etcetera, 

11 etcetera . 

12 I don't mean to be argumentative, but this is 

13 just your opinion, and, in fact, the letter does say it 

14 expires on the 15th: is that right? 

15 That it does. 

16 ~ When you were talking to Mr. Zeeman, I under-

17 stood you testified that at some point you did have a 

18 conversation and you heard Mr. Zeeman's testimony this 

19 morning about his conversation with you? 

20 

21 

Right. 

Did you characterize the commitment from John 

22 Hanson as being unacceptable? 

23 No, I did not. 
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1 How did you characterize it? 

2 I indicated that it was something that I wanted 

3 to sit down and have everybody talk about and - - well, one 

4 thing that Gordon said too, -- that I did not want to get 

into the specifics of it. I thought it was something that 5 

6 we had to look over in its entirety which is why I prepared 

7 the long form so that we could go over all the terms whether . . 

8 they were numerical or pricing in nature and submitted them 

9 along with the short form. I wanted to have a meeting. It 

10 was an appropriate time to have a meeting. 

11 At any time while you were working for Mr. Akers 

12 and Mr. Zeeman, did you get a commitment from a lender? 

13 Yes, over the telephone from John Hanson it 

14 was explained to me that their finance committee had agreed 

15 to finance this property and it was also described to me 

16 the terms under which they would. 

17 Did you get a commitment on any other terms 

18 from any other lender? 

19 ~ No . 

20 ~ Did you get any written commitment? 

21 k No . 

22 ~ From anybody? 

23 ~ No. 

226 
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1 MR. HYLTON: That's all I have, Your Honor . 

2 MR . SWINDELL : Just one quick question on 

3 redirect, Your Honor. 

4 REDIRECT EXAMINATION 

5 BY MR. SWI.NDELL: 

6 Q. With respect to the period of May 6 to May 15, 

7 you .testi.fied tha.t you did not contact either o f the 

8 Plaintiffs with r~ga.rd to the application? 

9 A. I. said I . may h_ave. 

10 Q. You may have. Was there any reason that you 

11 had not to contact them? 

12 A. Not in particular except that Hakim say s we 're 

13 looki.~g to formali.ze thi:s ·la~gtiage so tha t we could sign 

14 the applicatlon and Akers was telli~g me on Monday that he's 

15 not even interested in comi~g to a meeti~g to discuss it. 

16 I '·m goi.~g to focus my attention where I'm getting the re-

17 sults. That's about all I can say, I guess. 

18 MR. SWINDELL: That's all. 

19 THE COURT: You may step down. Thank you. 

20 (_Witness excused.) 

21 

22 

23 

Let me suggest 

" ..,. 

there was 

227 
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6 

Fraley's 

MR. 

THE COURT: 

PARTIAL TR:i\..~SCRIPT 

* 
* 
* 

ll.11 right. 

3 

other day. 

Your Honor. 

that, I believe, you 

7 had one or two more 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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MR. Yes, Your I would call 

as my next Mr. Michael Hall and be 

sworn. 

1~ reupon, 

MICHAEL H. HALL, 

was called as a witness by and on behalf of the Defendant, 

having been duly sworn by the Clerk of the Court, was 

exa~ined and testified as follows: 

DIF~CT EXAMINATION 

BY !-1R. SWINDELL: 

0. Mr. Hall, for t.1ie record, would you please 

state your full name? 

A. Michael Hugh Hall. 

0. ·where do you reside, Mr. Hall? 

;\. Route 5 , Box 321, Waldorf, Mary land. 

Q. 3y ·.-1ho!T' a :::-e yc u err.p loyed? 
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2 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

A. 

Q. 

A. 

John Hanson Savings & Loan. 

And, where are they located? 

4 

7610 Forestville Road in Forestville, Maryland . 

How long have you been employed there? 

10 years. 

In what capacity? 

Most of it is either Assistant Vice President 

8 or Vice President. 

9 

10 

0. 

A. 

;/hat are your duties and responsibilities? 

In charge of the conunercial lending for John 

11 Hanson's construction, development loans, etcetera. 

12 

13 

Q. 

A. 

What types of loans do you place? 

We do the same type of loans that we were 

14 looking at today basically, any residential construction, 

15 commercial construction. 

Q. How many loans have you placed 

A. Personally? 

Q. A?proximately. 

A. 2500, I would say, minimum. 

16 

17 

18 

19 

20 Q. And, would you please describe 

personally? 

for the Court 

21 the procedure involved with John Hanson before loans are 

22 9laced? 

23 The ?rocedura is· in some cases a telephone 
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1 conversation with someone regarding an application for 

2 a loan. They would then, after talking to me, submit a 

3 package for an application and then it would have to be 

4 presented to the Executive Committee for their review . 

5 ~ Does the Executive Committee approve or dis-

6 approve? 

7 ~ Yes, they do. 

8 ~ Do you know Michael Fraley? 

9 ~ Yes, I do. 

10 ~ Have you had contacts with him i n the past? 

11 ~ I talked to Mike previous to this application, 

12 yes. 

13 ~ Did he provide you with anything with respect 

14 to 

~ 15 Yeah, he provided me with a package for the 

16 submission on this particular loan. 

17 The package that you brought, is that t he 

18 package that he provided for you? 

19 Yes, it is. 

20 Would you explain for the Court the contents 

21 of that package? 

22 It's basical l y a table of contents surmnarizing 

23 the lo:n request, t~e amount, t~e ?ercentage they were 

230 
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1 looking for, the interest rate, fees, term of the loan 

2 and so forth and involves si t e location of the project, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

an aerial view of the project, pictures of the actual 

project itself, another locati on, area analyses of the 

project. There are financial statements on -- there are 

also comparables. There are four or five comparables 

involved, cost break down for the construction of 'the 

project, credit report on North American Real Estate , 

resume on Charles Gordon Zeeman , financial on Mr. Zeeman 

along with a credit report, personal financial statement 

on Robert Akers along with a credit report, personal 

financial statement on Habib Hakim. I think there is 

an ap9raisal report on the project covering the ground, 

size and description of the ground itself, a contract of 

sale for the purchase of the ground and that should 

cover it. 

MR. SWINDELL: May I have this? 

Your Honor, I'd ask that this be marked as 

Defendant ' s Exhibit No. 4 for identification purposes 

for now. 

THE COURT: I'm going to s o mark it on the 

22 Table of Contents page o f the brochur e a s Defendant's 

23 E:{.11ibit No. 4 for i dent ification , a nd before you proceed, 

23f 
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1 you have no objection to thi3, I a3sume. 

2 MR. HYLTON: I have no obiection, Your Honor. 

3 TllE COURT: Lat me then -- I'd like to look 

4 at it before you go furt.~er. 

5 (The document, brochure, was 

6 marked Defendant's Exhibit 

7 No. 4 for identification.) 

8 BY MR. SWINDELL: 

.9 O. Mr. Hall, do you recall when Mr. Fraley pro-

10 vided you with that document? 

11 I believe it would have been April 28 which is 

12 the day of his cover letter to me. 

13 

14 

15 

16 

17 

18 

0. 

A. 

0. 

THE COURT: Wh~t date was that? 

THE WITNESS: April 28. 

9Y MR. SWINDE!.L: 

Did he provids anything else to you? 

The cover letter along with the package. 

This document that you brought along with you, 

19 is that the cover letter that Mr. Fraley provided? 

20 

21 

22 

23 

232 

Yes. 

MR. SWI~~DELL: Your Honor, I 1 d ask that t his 

be marked for identification purposes as Defendant's 

Exhibit S. 
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2 

3 

4 

5 

6 

7 

8 

THE COURT: All right, sir. 

BY MR. SWINDELL: 

(The document, cover letter, 

was marked Defendant's 

Exhibit No. 5 for identifi­

cation.) 

When you received that package from Mr. Fraley, 

8 what die you do with it? 

9 Obviously, I reviewed it and then I presented 

10 it to the Executive Committee on the 29th which, I believe, 

11 would have been a Tuesday. 

12 

13 

14 

15 

16 

17 

Q. 

A. 

That's the 29th of April? 

The following day, right. 

THE COURT: Was this hand delivered to you? 

THE WITNESS: Yes, it was. 

THE COURT: At your place? 

THE WITNESS: Hand carried to my place in 

18 Forestville. 

19 

20 

21 Q. 

THE COURT: All right, sir. 

BY MR. SWINDELL: 

What were the results of that meeting on the 

22 . 29th of April? 

23 T~e Executive Conrnittee approved a permanent 
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1 loan request to qualify the purchasers for the project. 

2 Do you want the specific terms of that? 

3 Yes, 9lease. 

4 A. Okay. It was for -- the permanent loan to 

5 qualify purchasers for $1,624,500. It was F.H.L.M.C. 

6 weighted average plus two points and commitment time was 

7 12 months. 

8 THE COURT: Wait. The FHMC was plus two points? 

9 THE WITNESS: Yes, sir. 

10 THE COURT: Plus what? 

11 THE WITNESS: Plus the commitment time on 

12 the -- the cornmi tment time was a 12 month period. In 

13 other words, it was F.H.L.M.C. weighted average plus two 

14 points. 

15 THE COURT: All right. 

16 THE WITNESS: Time for the commitment was 12 

17 months. The fees were one point of point acceptance of 

18 our commitment, one point at settlement of the construction 

19 loan and one point from each purchaser at the time of 

20 indivicual settlement on the permanent loan. They were 

21 25 year loan3 with t h e call 9 rovision i n those loans 

22 +: • ever-1 ~ive 1 ears. 

23 The :::11y- C.0·11n arrCL""lgenent at t h e t ime o:: 
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1 settlement was to be one point for every eighth, one-eighth 

2 of the percent of interest rate bought down. There was 

3 a 65% presale requirement of the 37 units in the project. 

4 THE COURT: What was that? 

5 THE WITNESS: 65% presale requirement which 

6 meant that before the first settlement on any of our 

7 permanent loans, the project would have to have 65% presale 

8 reauirement. There also was a floor of 14% on the interest . . 

9 rate which meant a minimum rate of 14%. 

10 Of course, it would have been subject to an 

11 MAI on each individual unit before the loans were settled 

12 along with credit information on each one of those 

13 individuals. 

14 BY MR. SWINDELL: 

15 Now, you 13aid that the loan was approved for 

16 qualified purchasers. Who were the qualified purchasers? 

17 Well, the commitment would have been issued 

18 to Barnes and t.l\ey subsequently would have issued a 

19 commitment to the principle for the development of the 

20 project. The qualified purchasers, of course, would have 

21 been the purchasers as they bought individual units and 

22 we would have had to prequalify those people as they 

23 submitted applications for 1oans. 
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11 

12 

13 

14 

15 

16 

17 

11 

What sort of documents did the Executive 

Committee rely on in order to make the determination? 

Well, the documents that we rely on, of course, 

from the financing basically, or the statements that had 

been submitted for the individuals that were involved, 

the three individuals financial statements that are in 

the package and the performt · that was submitted to me 

in the package. 

THE COURT: Was your action and that of the 

Executive Committee, is t.~at the correct name for the 

Loan Committee? 

THE WITNESS: . Yes, sir . 

THE COURT: Was your action and that of the 

Committee based upon the contents of this brochure? 

TEE WITNESS: Yes, it is. 

BY MR. SWINDELL: 

I would like to show you Defendant's Exhibit 

18 No. 2 and Plaintiffs' Exhibit No. 4 and before I ask you 

19 about the documents, I would ask you, did you communicate 

20 the results of that Executive Committee meeting to Mr. 

21 Fraley? 

22 

23 

236 

Of course, by telephone. 

Did you instruct. him to do any thing with r espect 
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1 to that? 

2 A. Well, the first thing he would have had to 

3 let me know is t..'1.eir indication whether they were going 

4 to accept the terms or not of our approval and then, of 

5 course, I would subsequently issue a written commitment -
6 on it. 

7 Have you ever seen Defendant's Exhibit Mo. 2 

8 or Plaintiffs' Exhibit No. 4 before? 

9 MR. SWINDELL: They are t..1-ie applications, 

10 Your Honor. 

11 THE COURT: The short form and the long form, 

12 okay. 

13 THE WITNESS: As far as I can tell, no, I have ,,/ 

14 not. 

15 BY MR. SWINDELL: 

16 Would you say t..~at those documents are typical 

17 loan applications for John Hanson? 

18 This, a loan application? No, that '.s not a 

19 loan application. 

20 THE COURT: What you may do is if you want 

21 to stop and look at the two -- you said you haCL.,'t seen 

22 them before -- why don't you stop and look at the two 

23 documents and then you proceed with the questioning. 
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13 

MR. SWINDELL: i\11 right. 

TEE WITNESS: Some of the wording is vecy 

similar to what we would use in a commitment, but I don't 

reme~her seeing this particular commitment. 

THE COURT: That goes for both the short form 

and the long form? 

THE WITNESS: Yes, that's right. 

THE COURT: Do you have a question you wish to 

9 ask him though, about those two forms? 

10 

11 

12 

so. 

MR. SWINDELL: No, Your Honor, I do not believe 

THE COURT: Well, there was never any question. 

13 I understood ~~at they didn't emanate him. 

14 MR. SWINDELL: That's correct, Your Honor . 

15 I was just making sure in t he Court's mind as well as in 

16 mine that they did not. 

17 THE COURT: Let me ask you a question. Do 

18 either of those conform to the commitment that was issued 

19 by the Hanson Company? 

20 THE WITNESS: I would have to go over the 

21 commitment in a l i ttle more det ail in order to - - t his, 

22 of course, would not --

23 THE COURT : I will wi thdraw t hat question. That 
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1 question will be gone into, I'm sure, by either you or 

2 counsel here, so you will do it. 

3 BY MR. SWINDELL: 

4 I'd like to show you the brokerage agreement 

5 marked Plaintiffs' Exhibit No. 1 and direct your attention 

6 to Paragraph 2 and ask you in the time frame we're talking 

7 about, around April 29, did John Hanson issue any loans 

8 or loan commitments? 

9 A. What was the time period again? I ' m sorry. 

10 April 29, 1980. 

11 A. or, prior to that are you asking me? 

12 Right in that area, a month either way, was 

13 John Hanson in a pos.~~~()n to issue loan comrnit.~ents that 

14 would comport with the terms of this brokerage agreement? 

15 MR. HYLTON: Your Honor, I'm going to object 

16 to that, because I think the way the question is phrased 

17 is very broad. This man had a certain, as I understand 

18 his job description, responsibility to review packages 

19 that came into him and to make recommendations to a 

20 Executive Committee. The way the question was phrased, 

21 it's very broad and it calls for a conclusion. 

22 THE COURT: What is the purpose of the question 

23 in ~~at he has stated that the Committee did issue a __ ;:; 
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1 commi tment and he communicated the commitnent to Mr. 

-------·· 2 Fraley on or shortly after the 29th of April. 

3 !·ffi. SWINDELL: Well, the only purpose, Your 

4 Honor, is to indicate to the Court that John Hanson was 

5 in a position to issue loans. 

6 THE COURT: Well, the testimony is they did. 

7 MR. SWilTDELL: All right, I withdraw that . 

8 THE COURT: But, you want to ask whether one 

9 would comply with the terms of t h e brokerage 

10 MR. SWINDELL: Agreement itself. 

11 THE COURT: All right, objection is overruled. 

12 MR. SWI NDELL : I will restate my q uestion . 

13 BY MR. SWINDELL: 

14 Would you examine Pa ragraph 2 of the brokerage 

15 agreement and tell the Court if John Hanson was in a 

16 position to issue commitments for those terms around 

17 April 28? 

18 Well, this .calls for construction and 

19 permanent commitment. We were only considering permanent 

20 financing at the point in time that we looked at the 

21 performa . 

22 In terms of the terms required for the 

23 permanent fLri ancing, was J ohn ~1anson i n a position a round 



1 that time? 

2 

3 

Well, it says permanent higher 2% above the 

or 30 days prior to closing or availing 

16 

4 commercial mortgage rate which we would have been prepared 

5 to do that, yes, the higher of the two figures. 

6 THE COURT: And, your answer is that insofar 

7 as the terms of the loan are put out in Paragraph No. 2 

8 of Plaintiffs' No. 1 and insofar as it applies to 

9 permanent financing, that your company was prepared to 

10 meet that; is that correct? 

11 THE WITNESS: Insofar as permanent financing 

12 is concerned, yes • 

13 BY MR. SWINDELL: 

14 ~ Had you ever seen that document prior to 

15 April 29? 

16 A. No. 

17 

18 Your Honor. 

19 

20 

21 

22 

MR. SWINDELL: I have no further questions, 

THE COURT: All right, sir. 

CROSS EXAMINATION 

BY MR. HYLTON: 

Hr. Hall, after you were presented with the 

··.:. 

23 package you went to your Executive Committee with it and 
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1 out of that meeting carr.e a commitment to provide a million 
- · - -

2 six hundred and some odd thousand dollars? 

3 Right. 

4 0. How did you arrive at that figure? 

5 75% of their projected sellout of the units. 

6 Okay. Let ~e ask you another question. Are 

7 your commercial rates, your prevailing commercial mortga·ge 

8 rates generally competitive with other savings and loan. 

9 institutions? 

10 Certainly. We hope we are. 

11 0. Why would you pick the F.I!.L.M.C. rate t.Jien 

12 rather than your prevaili~g commercial mortgage rate? 

13 A. We have used it in other commitments before . 

14 We've used something tied into F.il.L. M.C.that sometimes 

15 give the customer at least an indication on where they 

16 think their rate is going to be. At least they have an 

17 idea based on the F.H.L.M.C.auction using 2% above that. 

18 At least they have some idea and concept o f w~ere they 

19 are going to be as far as the ' permanent rate is concerned. 

20 Some people feel more comfortable with that than they do 

21 a market rate co~..rnitment based on our market rate . 

22 So, it's not based on any kind of consideration 

23 of your financia.l re".i'..lire!t'.e!'lt at the time of the loan, but 
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1 based on tr:,ring to ~ake the borrower feel more comfortable? 

2 

3 

4 

5 

6 

7 

8 

9 

Well, we want to make sure they understand 

what kind of rate we're dealing with. Sometimes, a po­

tential customer might have a problem with looking at a 

market rate commitment not really knowing what the market 

rate is. Everybody doesn't know the market rate. Of 

course, the market rate on commercial fluctuates a great '" 

deal depending on the market conditions. 

Q. ~.nd, the F.H.L.M.C. rate could change the same 

10 way, I take it. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. P.H.L.M.c.has been known to change on a weekly 

basis, certainly. 

So, six and one half dozen of the other. You 

don't really know what the F. H. L. M. c. rate is going to be 

and you don't know what your commercial lending rate is 

going to be. Is that fair to say? 

A. Depends on the market, of course. You know, 

vou have different market times when the rates are going 

to fluctuate more than they would when the market is more 

stable de?ending on what the market is. 

Q. 

ll. 

The 14% floor, where did that come from? 

It's not unusual to !?Ut a minimum rate on 

23 these 1-::.nd3 o .~ l n ans. r.;e' "~ ".! o r:. ~ :. t i n the p ast en other 

243 



19 

1 pro jects we've been i n vo l ved in and there are similar 

2 p=ojects that are very similar to this one. 

3 Q. Now, going back - -

4 A. We have a n existing loan now that we made a 

5 commitment for the same basic terms . 

6 Q. Let' s go back a year nrn·r. 

7 THE COURT: You did what? 

8 THE WITNESS: We have an existing loan of 

9 which we made a commitment on that was accepted and the 

10 terms are basically the same as this commitment that we 

11 agr eed t o do. 

12 THE COURT: Not with this case, though? 

13 THE WITNESS: No, sir. 

14 THE COURT: Of the borrower' s? 

15 THE WITNESS : P.ight, that IS correct. 

16 I 'rn sorry. What did you say? 

17 BY MR. HYLTON: 

18 We're talking about March of 1980 . Now, that's 

19 a year ago and a lot of water has passed under the bridge 

20 since that tine. Was it that commonplace then to put a 

21 floor 

22 Yas , sir. 

23 -- c: i.; ~ ? 
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1 At that particular time, yes, to my knowledge. 

2 You're asking a question of me and I would say yes. 

3 ~ I'm not exactly sure the point of the previous 

4 question . You were asked, though, in terms -- you were 

5 shown the brokerage agreement? 

6 

7 

8 

9 

A. 

0. 

A. 

Q. 

Right. 

Which I presume you had not seen before? 

Correct. 

And, were asked whether the terms, whether 

10 John Hanson at the time you were presented with this 

11 package back in April of 1980, that you would have been 

12 in a position to make a loan under the terms of this 

13 document? 

14 

15 

16 

A. 

Q. 

A. 

Looking at the related interest rates. 

Yeah. 

It's the substance of two loans within this 

17 No. 2 paragraph and we're only looking at permanent 

18 financing. 

19 All right. Now, you were also shown the two 

20 exhibits, an application short form and a long form 

21 that's what we ' re calling them, but one is a brief document 

22 and one is a l onger document . You were also shown those 

23 t wo documents ? 
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1 ~ight. 

2 If you had received -- you have testified about 

3 what your Executive Committee car:i.e out with and what you 

4 told Mr. Fraley. If you had received a letter application 

5 

6 

7 

8 

9 

in which the floor had been removed, that is, it was coming 

back to you now -- let me wake sure you understand I'm 

building ~ little scenario. 

You tell Mr. Fraley, as you apparently did, 

that you are waiting to receive an application from 

10 borrowers and if they applied on certain terms you would 

11 accept it. Is that a fair statement? 

12 A. Yes, sir. 

13 ~ Of what the situation was at that time? 

14 ~A Yes, sir. 

15 ~ And, you said that the interest rate was going 

16 to be F.H.L.~~.c. , dada dada dada with a 14% floor and you 

17 said that there was a presale requirement of 65% and you 

18 said among other things that a buy-down on the int~rest 

19 rate, an eight~ of a point, could be bought for a point. 

20 Okay? Are t~ose three things that I just said part of 

21 what you told !·!r. Fraley? 

22 

23 

246 
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2 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

22 

application l e tter and the short form letter that you!ve 

got there or t~at you were referred to that contains these 

ten::is I might acd, if you had received the letter from 

the borrowers where the 14% floor was taken out; that is, 

they were app lying for a loan that didn't have a 14% floor 

and that the 1buy-down was at -- they paid you a point 
,J;,vut\, 

and you t\ef'tts.e.d the interest rate by a quarter rather than 

an eighth and the presale requirement was changed from 

65 which you said you would accept the 50, would you have 

accepted that application? 

~- ~To, sir. 

All right. What would you have done with it? 

Sent it back. 

Sent it back to the borrower? 

I would have sent it back to whoever it came 

from. 

THE COURT: Your question was to modify the 

buy-down provision, correct? 

MR. HYLTON: It included a buy-down, Your Honor. 

The application -- the short for~ application also in-

eluded two ot her significant changes. It took out the 

14~ floor. 

,..,-::T~ COU~T : :•'.'ho hr..s t hese two exhibi t3 '1ere ? 

24? 
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1 Do you have them? 

2 THE WIT:lESS: I believe this is the form that 

3 they're talking about here. 

4 THE COURT: Do you have the ot:ter one? 

5 THE WI'l'NESS: The brokarage agreement? 

6 THE COURT: The one in your right hand, I 

7 think that's it • 

8 .MR. HYLTm~: I guess Defendant's 2 and 

9 Plaintiffs' 4. Plaintiffs' 4 was the short form. 

10 THE COURT: ~~ow, you' re referring to Plaintiffs' 

11 4? 

12 MR. HYLTO~: Yes, sir. 

13 BY MR. HYLTON: 

14 If you have received an application -- I'm 

15 talking about the long form, what we call the long form 

16 which you have just been shown which is another exhibit, 

17 in this case Defendant's 2. If yo~ have received an 

18 application which included, apparently, the terms that 

19 you had told Mr. Fraley over the phone that there was one 

20 change and that was the quarter -- the buy-down was still 

21 at a point as a quarter, would you have accepted that 

22 ap?lication? 

23 
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1 And, you would have sent that back? 

2 It Yes, sir. 

3 MP .. HYLTON: I don't think I have any other 

4 
questions. 

5 
TEE COURT: What you just said are the exact 

6 terms of the long form of the co~mitment letter? 

7 MR. HYLTON: Well, of course, the long form 

8 contained many other terms anc the other paragraphs and 

9 provisions, but --

10 ':'HE COURT: But, you would not have accepted 

11 eit..~er of those modifications? 

12 THE WITNESS: ~:o, sir, because it's not what 

13 was approved at our meeting. 

14 REDIP-ECT EXru,m!1\TION 

15 

16 Mr. Hall, who does the buy-down benefit? Who 

17 does the buy-down provision benefit? 

18 Well, it's a question that probably can be 

19 answered in t·wo ways. 

20 MP.. HYLTON: I dicn't hear the question. 

21 MP .• SWIN!:'ELL: Who does the buy-down provision 

22 !:>enefit. 

23 Ov ,.,, •• 
• ~ t.: .. : • 
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THE t'7ITHESS: It certainly could benefit the 

potential buyer of the individual units or it could help 

the builder er developer if he wanted to buy a particular 

rate down or to sell one of his unit~, so it could help 

either one, probably. 

BY MP.. SWINDELL: 

Q. Would it benefit the borrower? 

A. It would get them a better interest rate on 

their loan. 

Q. Nould you say t~at a buy-down commitment that 

was issued with a buy-down was better than one t~at was 

issued with no buy-down in terms of the borrowers? 

.A. I would. say it was depending on what the 

terms were, of course. 

THE COUP.~: J>.g an enhancement to sales? 

THE WITNESS: Certainly. 

THE COURT: To t.l-ie alternate ::_:>urchasers? 

THE WITNESS: Certainly. 

MR. SWINDELL: No questions , Your Honor. 

!-!R • HYLTON: I've got a..riother question . If 

you don't mind, one more CIUestion. 
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1 RECORSS EXAiUNATION 

2 BY MR. HYLTON : 

3 Q. You've testified about what the ben::fit is on 

4 the buy-down. Who gets the benefit of t:1e 14 % floor, the 

5 lender or borrower? 

6 Of course, the borrower. ~.:re' re making loans 

7 to borrowers, okay? Our cornnitr:tent is to qualify borrowers 

8 so we're talk ing in terms of a floor of 14 to potential 

9 buyers of these units. They would get the benefit of 

10 the 14% is t:-ie answer. 

11 Q. Assuming that ~,e rate was 14% or above, but 

12 the other side of t~at coi~ is the interest rate to the 

13 lender would ::ie no lower than --

14 A. T:ley could have bought down the rate if the 

15 market had ~een at some point in time 14 and a quarter, 

16 for example, and tney wanted to buy-down that particular 

17 loan below 14, they could have done it if they bought it 

18 down. 

19 Q. Am I putting two anc ~~o together? If you 

20 didn't !lave t..'1.e floor, you wouldn't need the buy-down, 

21 right? 

22 :-rot necessarily. 

23 I j~st ~~~~~d ~o t~v it on f o r size. 
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1 
But, the 14% floor means that the lender would maxe no .Less 

2 
than 14% ever? 

3 
~ That's correct, unless the market was there 

4 
and they were going to buy-down, thev could really buy-

5 
down as much as they wanted to do so, the developer . 

6 
Q. ~-11 right, sir. 

7 
Mn. HYLTON: I ha"Te no further auestions. 

8 
~. SWINDELL: Your Honor, I'd ask that the 

9 
witness be excused. 

10 
THE COURT: Let me make a couple of inquiries 

11 
and it may lead to some further questioning. 

12 
You communicated the Committee's action to 

-----------·-----~ ---···· -~-· .. -

13 
Mr. F~aley about the, I think you said, 29th of April? 

----------···-· ·· - ·- ····· 

14 
THE WITNESS.: I don It remember, sir, if it 

15 
was the 29th . It was our date of the meeting. 

16 
THE COURT: It would have been then or the 

17 next day? 

18 
TSE WITNESS: It would ha,1e been within that 

19 ·11eek, certainly. 

20 
THE COOP.T: By tele~hone? 

21 THE WITNESS: Yes, sir. 

22 THE COURT: And 1 did you hear back from him 

23 regardinq thi'3? 
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1 
THE WITNESS: ! really don It recall. It ts 

2 
possi.ble. You know, it's been alr.i.o9t a year. I can't 

3 
really say for sure if I talked to him after our initial 

4 
conver~ation, you know, after the Executive Committee 

5 
meeting. 

6 
THE COU~T: ! take it the delivery of the 

7 
brochure had been proceeded by conversationg between you 

8 
and him? 

9 
THE WITNESS: Yes, sir. 

10 
THE COURT: Which made him feel it was worth 

his while to sub~it the brochure? 
11 

12 
THE WI~mss: Ye3, sir. 

13 
TRE C~URT: !n any of those discussions, had 

14 
the subiect cf. oresale re~uireMents on the ~erManent loan 

'-----·-·· . .. .. .__ .. _ ........ ..,_ .... ----.... ... . 

15 
financing been discu~sed? 

----. ..... 

16 
THE WITNESS: I believe so. 

17 TEE COURT: ~..nd, was it what the percentage 

18 would be or whether there would be any? 

19 THE WITNESS: I think it was based on what we 

20 
were talking about sueci fically as far ~s t'1hat percentage 

21 we would want, not if whether there wo11ld be one or not. v 

22 It was fairly obvious that we would have some percentage 

23 in our requi~e~e~ts. 
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1 THE COURT: For an office condominirnum cornnit-

2 ment, permanent co:::nmitrnent. 

3 THE WITNESS: ~ight. 

4 THE COURT: A.re those made without any -- are 

5 the commitments for ~~at type of property and for that 

6 type of financing made without ]?resales? 

7 THE WIT.rnss: V.ary, very unusual to make them 

8 without any p res ale requirements, very definitely. We 

9 haven't made any in the past without any presale require-

10 ments. 

11 THE CQ7JRT: You mean, never? 

12 T5:S ~vITNESS: ~ot to my knowledge, sir. 

13 THE COURT: This paper that is Defendant 's 

14 Exhibit l here, memorandum of proposed partnership agreement 

15 that was dated March 26 , h ad t ha t ei t-'"ler been given to 

16 you or shown to you or one like it, a copy of it? 

17 THE WITNESS: No, sir. 

18 THE COURT: And, t!1e brochure, however, that 

19 was submitted to y ou --

20 THE WITNESS : Unless it's in here. It could 

21 be i n the p-3.ckage. 

22 ':".:1E COURT: Whethe r it is e xactly in the 

23 ?3.C%.ag~ or 

2S4 
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1 
THE ''7I'fltESS: "'T~ry ?IJ~~ible that it is in the 

2 
package. 

3 
~ C~t~T: -- i~ it vour recollection that 

4 
the 3ub9tance of it was contained in the ~~ckage? 

5 
Tm:: WI~SS: ! don't recall, no, sir, that 

6 
it wa~ in t~e ~ackage. It'g been quite a while ago and 

7 
I really hadn't had time to go through t.~e w~ole package 

8 
prior to coming to this Court. 

9 
TRI'! COURT: Well, reference i~ made here to 

10 
somebody naI!".~d Hakim in this package. 

11 
T!I~ ti'I'I"-TESS: T.Jh-hu.."1. 

12 
~ COURT: In ot~er words, reference was 

13 
made to peo?l9 0ther than Messr9 . Zeeman and Akers. 

14 
THE WITM'E:SS: (Nodding in the affirmati va.) 

15 
TRE COURT: You do recall that? 

16 
THE WITNESS: Ye~. 

17 
THE COURT: Do you recall any conversation 

18 
that had to do wit.~ whether there wa~ anything remaining 

19 to be done in connection with getting up the borrower 

20 
entity? 

21 ~E WITilESS: I really don't, sir. We were 

22 not S?~cifically involved in that oart of the arrangement. 

23 
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1 TUE COURT: You would either make it or not 

2 make it and if you did it would be to the people that 

3 were involved here? 

4 THE WITNESS: The people that were involved 

5 in the package that were there. 

6 THE COURT: All right, gentlemen, do either 

7 of you have any ot~er questions in light of any of t his? 

MR. HYLTON: No, sir. 

MR. SWINDELL : No. 

THE COURT: MaY Mr . Hall be excused? 

MR. HYLTON : Yes, sir . 

THE COURT : You're excused, s i r. 

THE WITNESS: Thank you. 

8 

9 

10 

11 

12 

13 

14 

15 

(Witness excused. ) 

MR. SWINDELL: One more witness, Your Honor. 

16 I'd like to call Mr. Charles V. Hardwick . 

17 Before we start, I'd like to remind Mr. Hardwick 

18 he's still under oath. 

19 

20 

21 

22 

23 

THE COURT: Yes . You were sworn? 

MR. HARDWICK: Yes , sir. 
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Whereupon, 

CHARLES V. HAPnWICK, 

was called as a witness by and on behalf of the Defendant, 

having been previously duly sworn by the Clerk of the Court, 

was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. SWINDELL: 

For the record, would you please state your 

9 full name? 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

15 porated. 

16 

17 

0. 

A. 

Charles V. Hardwick, Jr. 

Where do you reside? 

2031 Royal Fern Court, Reston, Virginia. 

And, by whom are you employed? 

James T. Barnes of Washington, D. C., Incor-

What is your capacity in that employment? 

My capacity is the 1st Vice President for 

18 in charge of income, property production and subdivision 

19 loan construction permanent production. 

20 Q. What are your duties and responsibilities with 

21 respect to that position? 

22 A. My duties are to go out and generate new 

23 business by calling on developers and builders of income 

257 



33 

1 properties, namely, shopping centers and office buildings, 

2 this type of property, condominimum office property, 

3 condominimum residential property, single family detached 

4 subdivisions for acquisition development construction and 

5 the permanent co1I11'litment to the developers in all cases 

6 as well as construction loan in income properties. 

7 

8 business? 

A. 

0. 

A. 

Q. 

How long have you been involved in that 

Since April 15, 1970. 

Do you know Mr. Michael Fraley? 

Yes. 

Do you know the Plaintiffs, Mr. Akers and 

9 

10 

11 

12 

13 

14 

Mr. Zeeman? 

Yes. 

15 Do you recall a meeting that occurred on or 

16 about .March 19 with Messrs. Fraley, Zeeman and Akers? 

17 

18 

19 

A. 

0. 

A. 

Yes. 

Was anybody else present? 

Another gentleman from Virginia Mortgage & 

20 Investment who I U.'"lderstand had made these folks a land 

21 loan. 

22 

23 

258 

What do you recall occurred at that meeting? 

THE COURT: When was this meeting, sir? 
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THE WITNESS: Approximately, March 19, 1981. 

MR. SWINDELL: 1980? 

THE WITNESS: 1980. I'm sorry. 

THE COURT: Place. 

THE WITNESS: It was over in Annandale, I 

6 believe, in Virginia National Bank of United National 

,• 

7 Bank building, same offices of Virginia Mortgage & Invest-

8 ment in the conference room. 

9 BY MR. SWINDELL: 

What occurred at that meeting? 10 

11 

Q. 

A. The gentleman from Virginia Mortgage & Invest-

12 - ment introduced us to these Mr. Akers and Mr. Zeeman at 

13 this table and indicated that they were in need of a 

14 construction permanent loan for a townhouse, I believe, 

15 a ten unit townhouse condominimum project to be built 

16 over in Merrifield, Virginia. 

17 Do you recall the substance of any of the 

18 · conversations with respect to this? 

19 -~ I think the conversation lasted an hour or 

20 an hour and a half and basically Mr. Fraley and myself 

21 participated back and forth in asking questions of the 

22 developer in order to determine whether or not it was 

23 soreething that we might be able to help tha~ with. Some 
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1 of the things covered were was there financial strength 

2 and they did -- I did look at Mr. Zeeman and Mr. Akers 

3 financial statements. I asked them -- I specifically 

4 recall asking them about their experience as an entity 

5 which had or had not develo?ed townhouse condominimurn 

6 offices prior to this project and I recall that they had 

7 not. They had not operated in this capacity prior to 

8 this. I evaluated the financial statements and determined 

9 that -- and I told Mr. Fraley that I didn't feel that 

10 the investors that we had would lend them a construction 

11 loan or permanent financing based on the strength. Their 

12 liquid assets were insufficient. 

13 THE COURT: Was that statement made at the 

14 meeting? 

15 THE WITNESS: Yes, sir. 

16 THE COURT: In the presence of everybody? 

17 THE WITNESS: Yes, sir. 

18 THE COURT: All right, sir . 

19 THE WITNESS: And, they responded by telling 

20 me that they did have a foreign investor who they had, 

21 I think, sold some property to on several occasions . We 

22 also discussed at that time the requirement for presale 
.__-,u,_. - -

23 because they were weak and ·I felt if we could go to a 
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1 lender with part of the project presold it would take 

2 it would put the burden less on their credit, because 

3 then you would merely shift your attention and focus to 

4 their ability to build the project which was already pre-

5 sold so it would be beneficial to them in light of their 

6 inexperience and weak financial position as presented to 

7 us at that time to present a project which already had 

8 been presold. 

9 THE COURT: Let me ask this and it's only 

10 for the information on it, but even at that time, of 

11 course, you were thinking of getting them the construction 

12 money and the permanent money? 

-13 

14 

THE WITNESS: That's correct. 

THE COURT: Now, you mentioned the presale 

15 requirement • 

16 

17 

18 

19 

THE WITNESS: Correct. 

THE COURT: And, the discussion of it. 

THE WITNESS: Right. 

THE COURT: Now, presale, as I understand it, 

20 only applies to the permanent financing. 

21 

22 

23 

THE WITNESS: Correct. 

THE COURT: And, it only comes in 

THE WITNESS: Well, I do want to correct myself. 
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1 A construction lender would want that also, would put that 

2 in his com."llitment also based on my experience. 

3 THE COURT: But, I'm thinking of it then in 

4 terms of when in point of time does this presale require-

5 ment have to be met. Now, according to these papers , it 

6 would have to be met by the closing of the first permanent 

7 loan on the first unit before they would close, before 

8 they would advance upon it. 

9 THE WITNESS: My experience is limited to two 

10 projects in 1980 in January for $2,500,000 where I secured 

11 a construction loan from Riggs Bank and also the permanent 

12 takeout from John Hanson and a presale was required in 

13 both cases prior to funding any --

14 

15 

THE COURT: Of the construction? 

THE WITNESS: Even land advances or any con-

16 struction draws, it was in both of those . 

17 

18 

19 

20 

21 

22 

THE COURT: Bo~~ wanted commitments of people 

that had committed to purchase those units, really, from 

a plat before. 

THE WITNESS: From a sales brochure . 

THE COURT: Before any building had been 

THE WITNESS: Correct. And, I also had done 

23 another project which was committed on March 20 which was 
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1 permanent only which required presales also, of 1980. That 

2 was $1, 800, 000. 

3 THE counT: A commercial development? 

4 THE WITNESS: Townhouse condominimum project 

5 in Annandale. The first one in January was in Rockville 

6 for $2,500,000 so we were right in t he middle of talking 

7 to other developers and other lenders at this very moment 

8 and we were quite aware of what the market conditions were 

9 with this John Hanson as well as Metropolitan Savings 

10 Metropolitan Federal Savings & Loan in Bethesda and Chevy 

11 Chase Savings & Loan in Bethesda and Suburban Savings Loan 

12 in Annandale. 

13 THE COURT: Who first brought up the subject 

14 of presale requirements at this meeting? 

15 THE WITNESS: I'm sure that I did. 

16 THE COURT: What was said about it? 

17 THE WITNESS: I recall saying that I felt that j 
18 our investor would require at least SO\ presale, and the 

19 two commitments that I originally had experi enced was one 

20 was 50 and one was 75% onl y because they had been able to 

21 demonstrate that and the lender just took the f igures that 

22 I gave him. 

23 THE COURT: I take i t that was even assuming 
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1 
their ability to get the man of foreign nationality to 

2 
come into the deal? 

3 
THE WITNESS: His name was not discussed 

4 
specifically. I just told them that I didn't feel and 

5 
I expressed to Mike Fraley and we were doing this 

6 
jointly -- that I didn't feel they could do it on their 

7 
own. We couldn't do it without someone else. 

8 
THE COURT: In other words, discussion about 

9 
the presale requirement wasn't that -- did it mean that 

10 
if you got more financial strength there wouldn't have 

11 
to be any presale? 

12 
THE WITNESS: No, sir, it still would be a 

13 
requirement. They were both standard. That was standard 

14 
in every deal that I've done and subsequent to that even . 

15 
BY MR. SWINDELL: 

16 
What was the resoonse of the Plaintiffs with 

... ~~-~ ··· 

17 respect to the presale discussions? 

18 A. As I recall, they said that -- they looked at 

19 each other and they said that they were acquainted with 

20 another realtor and/or developer who had a condominimum 

21 office project and they could either get leads from him 

22 to satisfy requirem~nts or if they couldn't, _ t~ey had 

23 enough acquaintances of their own to satis fy the five unit 
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1 purchase. I think there are only ten in the project. 

2 So, it didn't bother them. They wanted to go forward 
,,_ __ .,_,... , '"" ... , ... . •-· ' .... . ~ . . 

3 even after we mentioned this. 
-------~ --·--

4 What was their response with respect to the 

5 discussions of an outside investor? 

6 I don't think -- as I recall, it did not 

7 please them and I think they said that they didn't want 

8 to go out and get an investor so that they would have to 

9 give any part of it away. They weren't happy that this 

10 came up. 

11 Did you have any contacts wi~~ them subsequent 

12 to that? 

13 A. Myself personally, no. 

14 Now, I'd like to ask you a couple of questions 

15 about your background, specifically. 

16 What kind of education do you have? 

17 A. I have a B.S. degree from the Virginia Poly-

18 technic Institute . I graduated in 1962 and I spent 

19 I went to the University of Richmond Law School one year 

20 in 1966. 

21 What is your B.S. degree in? 

22 Public Administration, Business Administration. 

23 Q. And, do you belong to any professional 

265 



266 

41 

1 organizations? 

2 I'm a member of ~~e National Association of 

3 Review Appraisers. 

4 ~ Do you have any professional licenses? 

5 I have a real estate license in Maryland and 

6 Virginia and I took the exams in both states and passed 

7 them and curren.tly in good standing. 

8 MR. SWINDELL: Your Honor, based on Mr. 

9 Hardwick's background and his education, I'd ask that 

10 he qualified as an expert witness so that I could pose 

11 .both the hypothetical question that Mr. Hylton posed and 

12 another question myself. 

13 THE COURT: If there is no objection or I hear 

14 no objection. 

15 MR. HYLTON: I'll object, Your Honor, for the 

16 record. 

17 

18 

19 

20 

21 

22 

23 

THE COURT: On what ground? 

MR. HYLTON: Based on what I have heard so 

far is very vague. 

THE COURT: You mean, on qualifications? 

MR. HYLTON: Yes, s i r, very vague picture of 

his -- overlooking the f act that he --

THE COUP:l': You have been with the Barnes 
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1 Company, you say, for 10 years? 

2 THE WITNESS: Since October of -- I have been 

3 in business for 10 years. I've been with Barnes since 

4 October of 1977. 

5 BY MR. SWINDELL: 

6 How many types of these loans have you placed? 

7 ~ I have successfully ?laced 1:wo condominimum 

8 townhouse projects. It was a relatively new thing at 

9 that time. Back in February, March of 1 ao there weren't 

10 that many. There were two or three in Maryland and ~'lere 

11 were ai:>out 15 in Virginia. 

12 On commercial properties, how many loans have 

13 you placed? 

14 A. Maybe, 30 or 40. I might add that I do con-

15 struction loans for Riggs Bank, Union First, ~7S&T and I 

16 do their draws. I go out and inspect the foundation3, 

17 the various stages of the house and okay draws for their 

18 release. I physically inspect these myself and have been 

19 doing them for three years. 

20 

21 

22 

23 

THE COURT: I'm going to permit him to ask 

the questions and the objection -- and you may cross 

examine him even now or later on his qualifications, but 

I thin.~ your objection really goes to the extent of his 
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1 qualifications hence, it would bear on the weight to be 

2 given to the opinion, but not to his ability to ask the 

3 question. 

4 MR. HYLTON: I'll withdraw the objection to 

5 the qualifications, Your Honor. 

6 THE COURT: Well, you may stand on it and it 

7 will proceed with the ruling that I made. That is, to say, 

8 the objection will be considered as to the weight to be 

9 given to the opinion. 

10 THE WITNESS: I can expand a little bit on 

11 the qualifications for this National Association of Review 

12 Appraisers. !t is an association which consists of 

13 primarily -the loan officers for banks and insurance 

14 companies, savings and loan, mortgage bankers whose job 

15 it is to review professional MAI appraisal3 to determine 

16 whether or not they have been properly documented and 

17 whether the logic is sound or not and you can do it based 

18 on your resume of experience or by taking the national 

19 test. They accepted my resume and gave me the designation 

20 as a senior member for James T. Barnes of Washington, D. c. 

21 based on my resume and all types of property. 

22 BY MR. SWINDELL: 

23 Q. :·iow, with respect to this, I'd like to read the 
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1 hypothetical que9tion that Mr. Hylton read to Mr. Falcone 

2 Monday and 

3 MR. HYLTON: Could I interject something at 

4 this point? It seems to me that we ought to ask this 

5 question or keep in mind with the context of the question 

6 is a year ago, that is, ~arch or --

7 THE WITNESS: I'm very aware of the time. 

8 MR. HYLTON: What you have experienced since 

9 then and what -- it's perfectly natural, I think, to be 

10 talking in terms of what your experience 

11 THE WITNESS: I remember that time frame very 

12 distinctly. 

13 MR. HYLTON: I think that would be of more 

14 help to us. 

15 BY MR. SWINDELL: 

16 Q. I will ask as Mr. Hylton asked Mr. Falcone 

17 that you listen very carefully. Please, assume the 

18 following facts as true:/ The ~wner~ .. ~~~ · :t;':~-~-P!:??~~Y~ ... 
- ··· '_ ........ --··· 

19 

20 

made clear to the broker t~.at they wanted no presale 
... ~ ....... .. .... . . . ...... . . ... . ..... . . -·· . 

requirements from any lender, that the interest rates set 
.. ··~ · ... - ... .. . ' .. 

21 out in the brokerage agreement were satisfactory to the 

22 owners, that the broker received an oral commitment from 

23 a lender fo~ permanent financing that incl~ded a 65% 
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4 

5 

presale requirement and a 14~ floor as a condition to 

the interest picture,;/ 

Do you have an opinion whether the proposed 

commitment, which I will show you 

---· THE COURT: Plaintiffs' No. 4 and the one 

45 

6 you took over there was, I think, Defendant's No. 2. 

7 MR. SWINDELL: Yes, Your Honor. Let me start 

8 again. 

9 BY MR. SWINDELL: 

10 Mr. Hardwick, I would like to show you 

11 Plaintiff!f!·· Exhibit No. l and Defendant's Exhibit No. 2 

12 and ask you if you had occasion to look at those? 

13 Yes, I have seen these before. 

14 Now, I'll start the hypothetical question . 

15 Please , assume the following facts as true: 

16 One, the owners of the prope~ty made clear to the broker 

17 that they wanted no presale requirement from any lender; 

18 two, the interest rates set out in the brokerage agreement 

19 were satisfactory to the owners; three, that the broker 

20 received an oral commitment from a lender for permanent 

21 financing that included a 65 % presale requirement and a 

22 14% floor as a condition to the interest picture. 

23 Do you have an opinion whether t he proposed 
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1 eommi tme!'lt wag s ubstantially in accordance •tti th the terms .---··-·· ~ 

2 contained in Paragrap~ 2 of the agreement? 

3 Which is the proposed commitment? 

4 Defendant'g Exhibit No. 2. 

5 You asked me -- what is the question? 

6 I asked if you had an opinion whether the 

7 proposed commitment was substantially in accordance with ____ .. ... 

8 the terms in Paragraph 2 of the agree.~ent. Do you have 

9 an opinion? 

10 THE COURT: Paragraph 2 of the brokerage 

11 agreement and whether Defendant's No. 2 --

12 MR. HYLTON: I'rn afraid he may be confused, 

13 because he doesn't -- he's looking at 

14 T!!E WITNESS: I do have it. 

15 MR. HYLTOrl': I'm sorry . 

16 THE WITNESS: In my opinion, I would say it 

l7 would be substantially within the terms , although the 

18 difference in Defendant's No. 2 and the brokerage agreement, 

19 Plaintiffs' Exhibit l 

20 THE COU-RT: You say substantially? 

21 THE WI~!ESS : I feel it is substantially in 

22 accordance with the brokerage agreement, ahtough there 

23 are differences . 

271 



47 

1 BY MR. SWINDELL: 

2 Now, I would like to remind you again that you 

3 were to assume certain facts as true. 

4 A. Right. 

5 Q. The fact that the owners made clear that they 

6 wanted no presale requiremant, that the interest rates 

7 set out in the brokerage agreement was satisfactory to 

8 the owners and that the broker received an oral commitment 

9 from the lender for permanent financing that included 

10 65% presale requirement and 14% floor as a condition to 

11 the interest picture. 

12 A. You say that they accepted those? 
--·-__ .. ,_ ····-·-----~ ···-·· 

13 Q. Assuming those facts are true, would you, in 

14 your opinion, state that the terr.ls of the brokerage 

15 agreement are substantially in accordance with the terms 

16 of --

17 A. It would be, in my opinion, that they are. J 
18 Assuming those facts not to be true, just 

19 looking at the terms of t.~e brokerage agreement and at 

20 t.~e terms of the long form application, is it your 

21 opinion that the brokerage agreement or the terms of 

22 the long form application are substantially in accordance 

23 with t.~e ter:ns of .the brokerage agreement? 
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1 lt Yes, th~t's my opinion, they are. 

2 Q. I would ask that you compare the brokerage 

3 agreement which is Plaintiffs' Exhibit 1 with the short 

4 form application which is Plaintiffs' Exhibit No. 4. 

5 THE COURT: Let me see the brokerage contract 

6 for a moment. You are asking :1im now to look at what 

7 paper? 

8 MR. SWINDELL: He's looking at the short form. 

9 THE COURT: Plaintiffs' Exhibit No. 4? 

10 MR. S"'w'TINDELL: That's correct. 

11 THE COURT: ~"1hile you're looking at that, let 

12 me look back at t.li.is. 

13 BY MR. SWINDELL : 

14 Q. Now, comparing Plaintiffs' Exhibit No. 1, 

15 which is the brokerage agreement, with Plaintiffs' Exhibit 

16 No. 4, which is the short form application, would you 

17 please assume the following facts as true; one, the owners 

18 of the property made clear to the broker that they wanted 

19 no presale requirement from any lender; two, that the 
_....:. ·,,...· - - ··· ..... . 

20 interest rates set out in the brokerage agreement was 

21 satisfactory to t.~e owners; three, that the broker 

22 received an oral co~.mitraent from a lender for permanent 

23 financing t~at included a 50% presale requirement and no 
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1 floor on the interest rate as a condition to the interest 

2 picture. 

3 

4 

A. 

Q. 

And, no floor? 

No floor. Do you have an opinion whether the 

5 proposed commitment was substantially in accordance with 

6 the terms contained in Paragraph 2 of the agreement? 

7 A. Would you state the question again? 

8 Q. Do you have an opinion as to whether the pro-

9 posed commitment which we identified as Plaintiffs' 

10 Exhibit 4, assuming those facts are true, are substantially 

11 in accordance with the terms contained in Paragraph 2 of 

12 the brokerage agreement? 

13 

14 

15 

A. 

Q. 

A. 

Yes. 

What is that opinion? 

I say, yes, it is. It is substantially in 

16 accordance with the brokerage agreement based on those 

17 assumptions. 

18 

19 

THE COURT: The short form? 

THE WITNESS: Yes, sir. 

20 THE COURT: What were your assumptions again? 

21 MR. SWINDELL: I asked the same basic assump-

22 tions that we used for the long form except I changed the 

23 terms of the presale requirement to comply with the short 
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1 fo:cm which is 50% and no floor which also complied with 

2 the short form. 

3 BY MR. SWINDELL: 

4 Now, assuming those facts not making those 

5 assumptions specifically about the presale requirement 

6 and the interest rate being approved by the owners as 

7 contained in the brokerage agreement, would you compare 

8 Plaintiffs' Exhibit No. 1 and Plaintiffs' Exhibit No. 4 

9 and would you say that you have an opinion as to whether 

10 the commitment was substantially in accordance with the 

11 terms contained in Paragraph 2? 

12 Conditions being that the owners did not 

13 approve of presale and of floor? 

14 No, the conditions contained in Paragraph 2 

15 of the brokerage agreement itself. 

16 Okay. I'm familiar with those and you're 

17 asking me 

18 I'm asking you to compare the terms in Para-

19 graph 2 of the brokerage agreement and the terms contained 

20 in the short form application and ask, in your opinion, 

21 if you have any, whether the terms of the application 

22 substantially comply with the terms of the brokerage 

23 agreement. 
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1 A. I would say that they comply inasmuch as / ( 
2 nothing in the short form or Plaintiffs' No. 4 violates 

-----
3 anything in the brokerage agreement. - --... - . 

4 MR. SWINDELL: Okay. Before I give the 

5 witness over to Mr. Hylton, I'd ask that the documents 

6 which I haven't moved into evidence be so moved. 

7 THE COURT: All right. Those were No. 4 and 

8 No. 5. The brochure is received in evidence as Defendant's 

9 No. 4. 

10 (The document referred to, 

11 heretofore marked for identi·M 

12 fication as Defendant's 

13 Exhibit No. 4, was received 

14 in evidence.) 

15 MR. HYLTON: Your Honor, can I interpose an 

16 objection to the letter, I believe, that is No. 5? 

17 THE COURT: Yes, sir. 

18 MR. HYLTON: The point I'd like to make i s 

19 that the information that is contained in that let ter 

20 is reflective of what Mr . Fraley thought a s i tuati o n was 

21 and it is hearsay. 

22 · THE COURT: You mean, o f the involvement o f 

23 Nafim? 
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1 MR. HYLTON: .There are two paragra?hs, as I 

2 remember reading that letter. One has to do with North 

3 American Real Estate and one has to do with North American 

4 Financial and, number one, it reflects his concept of 

5 what well, let me back up a second. It seems to me 

6 it's in the nature of hearsay. It's being offered -- I 

7 take it it is being offered to prove the truth of the 

8 assertions in that letter and t.~e danger, as I see it, 

9 is that it is -- perhaps, M'J objection goes to the weight 

10 

11 THE COURT: Objection is overruled. Received 

12 into evidence as Defendant's Exhibit No. 5 being the 

13 letter of transmittal that sent Defendant's No. 4 to the 

14 Hans on Company. 

15 (The document referred to, 

16 heretofore marked for identi 

17 fication as Defendant's 

18 Exhibit No. 5, was received 

19 in evidence.) 

20 CROSS EXAMINATION 

21 BY MR. HYLTON: 

22 ~..r. Hardwick, you testified that part of your 

23 job was to generate new business for the Barnes Company; 

27? 



1 is that right? 

2 

3 

A. 

Q. 

Correct. 

~~ow, if I understand based on the testimony 

53 

4 of all the witnesses in this case so far, including you, 

5 the atmosphere at this first meeting on March 19 of 198(}'~ 

6 in Annandale was an introductory meeting? 

7 Primarily, they introduced each other and 

8 they introduced the product and we responded baaed on 

9 what they said at that meeting to what we felt we might 

10 be able to do based on what they presented at that point. 

11 ~ Bear with me. I don't want to ask you any 

12 unfair questions and if I do you just say so. 

13 

14 

A. 

0. 

Sure. 

But, you kind of wanted to get a brokerage 

15 agreement out of this meeting, right? I mean, you had 

16 already 9repared the thing. Mr. Fraley testified you 

17 had already prepared the thing ahead of time and brought 

18 it with you. It's a good deal to have an exclusive 

19 brokerage agreement, right? 

20 

21 

A. That's t.~e only way I work. 

THE COURT: You don't work on them just as 

22 a listing if it were comparable to selling real estate? 

23 THE WITNESS: No, sir, it's a company poli cy 
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54 

that we do not. 

BY ~...R. HYLTON: 

That's not exactly responsive to my question. 

One of the things that you wanted to get out of this 

meeting was a brokerage agreement? 

A. I recall -- I don't think I had seen the 

agreement that Mr. Fraley had. I knew he had one, but 

it was really his client and his meeting, so I was 

really going along for the ride and to assist him and 

it was entirely in his control and I'm not really sure 

what his plans were. 

Q. Now, would it be fair to say that at that 

meeting it was a kind of work session in a sense? You 

had some people who had a problem, I mean, in financing 

and you were coming into them and saying to them, we think 

we can find you that financing. It was a kind of a 

17 problem solving session? 

We told them that we could. 18 

19 

A. 

Q. You told them that you could get the financing 

20 on no uncertain terms? 

21 A. I won't say on no uncertain terms, but I told 

22 them I felt that we could. That was the opinion. They 

23 asked could we do it and I said, I think we can. 
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Q. I think that would be a perfectly natural 

you to say. 

necessarily. 

Objection sustained t 

that is 

comment on his 

you may ask it, 

MR. HYLTON: 

opinion. 

55 

If 

THE COURT: that's a perfectly 

natural thing for 

~. It's a question, 

Your Honor. 

right? 

COURT: You' re 

MR. HYLTON: Since it's not a question, 

wi t."1.draw it. 

Q. 

A. 

Q. 

A. 

BY MR. HYLTON: 

You were trying to be accomodating; is that 

As much as it served our purpose. 

And, theirs at the same time, I take it? 

If it was mutually beneficial, yes . 

Q. It was not the kind of atmosphere, if I'm 

understanding the atmosphere of this meeting, and correct 

me if I'm wrong, but it's not the kind of atmosphere 
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1 where you would necessarily bring somebody up short. For 

2 instance, if Mr. Akers had said we don't want any presales 

3 you wouldn't have sat down with Mr. Akers, for instance, 

4 and said Mr. Akers, you don't know what you're talking 

5 about and t...~ere is no way in the world we're ever going 

6 to get this commitment for you? 

7 

8 

9 

I would have. 

You would have? 

That's rrrf manner. I don't think it's Mr. 

10 Praley's, but I do, because it's a waste of time to 

11 proceed beyond that. 

12 

13 

So, coming out of that meeting you didn't get 

the impression t...~at he had any objection to the presale 

14 requirement that you-all had discussed in the meeting? 

15 Yes. 

16 But, you did come away with the impression 

17 that he had some problems or they had some problems, Mr. 

18 Akers and Mr. Zeeman, with bringing in an outside investor? 

19 ~ No, they didn't discuss -- they didn't say they 

20 had any problems. They said they had someone that they 

21 could go to. 

22 

23 

I thought you testified 

If t.~ey needed to. 
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1 Q. Correct me if I'm wrong. Didn't you indicate 

2 to me that -- to us -- in testimony a few minutes ago that 

3 the discussion about the outside investor did not please 

4 them? 

5 

6 

A. Correct, they weren't happy. 

THE COURT: You're asking two different 

7 questions. One, I think his testimony was that your 

8 clients didn't -- now, this is what he says. I'm not 

9 finding facts here -- that your clients were not pleased 

10 with any requirements ~~at new backing needed to be 

11 brought in. 

12 MR. HYLTON: Yes, that's what I remember him 

13 testifying. 

THE COURT: Right. 14 

15 MR. HYLTON: 1'..nd, my concern was that is the 

16 first time in this trial I have heard that. My impression 

17 based on Fraley's testimony and Akers and Zeeman's testi-

18 rnony --

19 THE COURT: But, that's different from the 

20 question you just asked him, though. 

21 

22 

23 Q. 

MR. HYLTON: I'm sorry. Let me go back. 

BY MR. HYLTON: 

Your testimony about their reaction to the 
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1 discussion about bringing in a foreign investor surprised 

2 me, becau$e Mr. Fraley had indicated that when the subject 

3 was discussed, they said yes, we have persons, more than 

4 one presumably. Mr. Akers testified to that subject and 

5 he said, as I recall, that they had people they thought 

6 they could get? 

7 A. That's the way I understood it. 

8 Q. That's the way you understood it and my 

9 suggestion to you was, could your reaction or your 

10 rememberance that they were not pleased with the dis-

11 cussion about the outside investor be a rnisrecollection 

12 and t.11.at this 

13 No, because 

14 Let me finish my question. -- a misrecollection 

15 and that, in· fact, they were displeased about the other 

16 subject you talked about, that is, t.11.e presales? 

17 A. No, I qui~e distinctly remember they were not 
'-----~ · . 

18 unhappy __ ~-~-~!: __ t.lle pres ales. They were unhappy about the 
.. - ·--

19 fact t.~at they would have to give away some of their 

20 project to someone else. 

21 Q. Is it fair to say that, and you have testified 

22 generally about what is done and what is not done, what 

23 is included as a requirement and \-1hat ign' t. It is true, 
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too, that each individual ?roject is evaluated on its own? 

True. 

And, that it is possible and conceivable that 

you could have a project where permanent financing i s 

involved which would not require presales? 

That is a true statement. 

MR. HYLTON: That's all I have, Judge. 

MR. SWINDELL: I have no further questions, 

Your Honor. 

I would ask, if I haven't done so already, 

any documents which I have identified that they be moved 

into ev.idence. 

THE COURT: I think that all of tJ1ose that 

you have identified have been received i n evidence, they 

being 1 through 5. 

In other words, you were saying that they 

were not happy with any mention of having to bring in . 

any other backing, but did not indicate that it couldn't 

be accomplished? 

THE WITNESS : Correct . 

THE COURT: You can step down . 

(Witness excused . ) 

MR. SWINDELL: Your Honor, I'd like to call 
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!1r. Ea!"d•.vic~ ~or one questior.. if I could please, in 

rebuttal. 

THE COURT: Is that a new matter that was 

brought up? 

MR. SWINDELL: Yes. 

~fuereupon, 

CH..?\RLES V. S..~DWICK, 

was recalled · as a rebuttal witness, having been 9reviously 

~worn, was examined and testifi~c further as follows: 

Q. 

DIRECT EXAMINATION 

BY MP.. SWINDELL ~ 

In your ca?acity ag 1st Vice Pre3ident of 

James T. Barnes it's your obligation to know the interest 

rates on loans at all times~ is that correct? 

Correct. 

Has the interest rate for the ?.H.L.M.C. 

floating rate ever fallen below 14% at anytime since 

March? 

A. It has. I get peak reports, data reports 

from Maryland, Virginia, every single lender every week. 

I know what t~e rates are and ever1 lender every week 

and also, we get the results of the F.H.L.M.C. hold on 

quote. It's published in the Nall Street ,Journal every 
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1 two weeks. Single family rates have -- in June, by mid-

2 June and July were about 13-1/2 for single family resi-

3 dential rates, not investment pro9erty. 

4 In terms of the brokerage agreement and keeping 

5 that in mind, what is the lowest interest rate that the .. ,, 

6 Plaintiffs could receive on the terms of that agreement 

7 even in June? 

8 A. On the basis of the agreement, I'd say around 

9 15-1/2. 

10 M-~. SWINDELL: That's all, Your Honor. 

11 THE COURT: The lowest of -- what was your 

12 question? 

13 MR. SWINDELL: The lowest possible rate in 

14 terms of the agreement. 

15 

16 

17 

18 

THE COURT: That the lender could receive? 

MR. Sf1I:NDELL: The borrowers could receive. 

BY MR. SW~DELL: 

Have the prevailing commercial rates been 

19 lower? 

20 

21 

22 

23 

286 

A. No, insurance companies have never dropped 

below 14% from October of '79 through today. 

f.1.R . s·rl I~DELL: T:iat's all. 

~EE COURT: Any questions? 



1 

2 

3 Q. 

CROSS EY ... t~.2'1I)l.ATION 

DY MR. r-lYLTON: 

In your experience during the time that you 

62 

4 have been in the mortgage _brokerage business, have 

5 mortgage rates been below 14%? 

6 

7 yes. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

In t.~e 11 years I've been in the business, 

Yes, they have. 

~-!R. HYLTON: I guess that's all I've got. 

THE COURT: You may resume your seat. 

(Witness xcused.) 

nd of Partial Transcript.) 

28? 



1 

2 
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5 Whereupon, 

PARTIAL TRANSCRIPT 

P R 0 C E E D I N G S -----------
• 
• 
• 

MR. HYLTON: Mr. Akers is next up . 

6 ROBERT W. AKERS , 

3 

7 was recalled as a witness in rebuttal, having been previously 

8 sworn, was examined and testified further as follows: 

9 DIRECT EXAMINATION 

10 BY MR. HYLTONi 

11 Mr. Akers, I want to go back on two items , the 

12 initial meeting on the 19th, on or a.bout the 19th of March 

13 of 1980, and then I want to discuss with you one of your 

14 last conversations with Mr. Fraley. 

15 On the 19th of March, you testified earlier 

16 about presales? 

17 Right. 

18 And you've heard Mr. Fraley and Mr. Hardwick's 

19 testimony about the subject of presales. I'd like to go 

20 back through that with you and make sure that we under stand 

21 what you testified to before. Was the subject of presales 

22 brought up at that meeting? 

23 Yes, it was. 
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1 Q. And it was brought up by Mr. Hardwick or Mr. 

2 Fraley? 

3 THE COURT: This is the March 19 meeting? 

MR. HYLTON: Yes, sir. 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

THE WITNESS: Yes, sir. I don't remember who 

brought it up. It could have been brought up by any one 

of us, because it was something r had very much on~ mind. 

One of the reasons I had it on ~ mind is I had been working 

very recently with Jim Lewis, a loan officer at the Bank 

of Virginia, and he had made us a construction loan commit­

ment and indicated that ha was in a position to find the 

permanent in order to be able to do it. 

MR. SWINDELL: Your Honor, I would object to 

14 that testimony. It's hearsay. 

15 THE COURT: That is a.bsol utely not being 

16 received for the truth of it and I will disregard it as 

17 being proof intrinsically of the existence of other loan, 

18 but it is admitted only to show the reason why he will 

19 testify to what he did. That is, it goes to the state of 

20 mind, but not to the truth of the content of the utterance . 

21 

22 

23 

THE WITNESS : And with him -­

THE COURT: And what did he say? 

THE WITNESS: He indicated that he wanted some 
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5 

1 presales. We had compromised, however, on a position 

2 where rather than -- I told him that my objection was to 

3 committing too far in advance for something that we would 

4 be delivering with conditions so uncertain and inflation 

5 at an all time high could we do something that wouldn't 

6 commit us to having to deliver something at a fixed price 

7 so far in the future and yet satisfy the reason he wanted 

8 his presales which was to indicate a market for the product, 

9 for the units. 

10 So, at that point, I had mentioned to him that 

11 we were aware of other developments in the area, the McLean 

12 development which we had had some familiarity with . We 

13 had, in fact, sold the ground for that particular develop-

14 ment and we also were doing some other things in brokerage 

15 in the Merrifield area so we were aware of market conditions. 

16 So, our agreement with him was that we would 

17 furnish him with either some holds that would show an 

18 interest and an approximate -- at approximate price, but 

19 it wouldn't commit us or commit them fully and/or we would 

20 show them -- we would produce some very fi:rm comparab l es 

21 that he would be able to use to satisfy his need for h aving 

22 a market analysis which is one of the things that a p r esale 

23 really does and this was the same type of -- at the meeting 
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1 on the 19th I mentioned all of the things that I have just 

2 said as a way that we might be able to satisfy presales 

3 without actually having presales, because they scared me 

4 to death. 

5 BY MR. HYLTON: 

6 ~ When you say satisfy presales, you mean, satisfy 

7 a lender who brought it up? 

8 Satisfy a lender's requirement for presales, 

9 that's correct. And, in fact, I may have been the one 

10 that brought it up, because it was so much on rrr:1 mind. 

11 All right. So, what was your -- as you left 

12 that meeting, what was the last word on the subject or 

13 was there an agreement? What came out of that with respect 

14 to presales? 

15 With respect to presales, when we left the 

16 meeting I was under the impression that they were fully 

17 aware of rrrf reluctance to have presales. 

18 

19 

THE COURT: At all? Or, 50%? 

THE WITNESS: Well, the 50% figure was never 

20 really brought up. The most I ever conceded was that we 

21 would have an indication of some holds on the property 

22 which would -- at an approximate price which would not 

23 commit us to delivering them at a fixed price sometime in 
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1 the future, but would be an indication that there was a 

2 market for the units in that area. 

3 BY MR. HYLTON: 

4 

5 

So, your desire was to have no presales? 

That's exactly right and I didn't really feel 

6 that that was such an unusual attitude for me to take in 

7 light of my previous experience with the Bank of Virginia 

8 which I had been sent to the Bank of Virginia by a pro-

9 spective general contractor who had just finished the condo-

10 minimum townhouse development himself and this was the 

11 same man who had financed his loan. So, I was dealing with 

12 somebody who had had recent experience with it at the time . 

13 ~ So, to sum up your testimony then about the 

14 subject of presales, you didn't want them and you felt that 

15 there were ways to satisfy the lender which would not in-

16 volve a presale requirement? 

17 

18 

At a definite fixed price in the future, yes. 

In other words, in the back of your mind you 

19 knew that a lender would probably ask for presales and you 

20 thought t.~at you could satisfy him by not agreeing to pre-

21 sales but doing something else? 

22 

23 

292 

That's right. 

Is that right? 
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That's correct. 1 

2 

A. 

Q. So, you dealt with the presale -- this concept 

3 which seems to be so prevalent in the business, you dealt 

4 with it by saying, okay, if they bring it up we'll do 

5 something else? 

6 A. That's right. I knew why they would want it. 

7 I knew that they would want it, because they wanted. to make 

8 sure there was a market for the product in the future, but 

9 I felt that times were so unusual that the normal require-

10 ment for presales just was something that was unrealistic 

11 and we were going through a period of time in which · the 

12 lenders, they were -- admitted, I had talked to a number 

13 of lenders and we had been talking about trying to get 

14 commitments particularly in the previous three or four 

15 months and one the reasons we could.n' t get a commitment 

16 because things were so unusual and the times were so 

17 different from anythinq anyone had experienced that the 

18 lenders did.n' t want to make a commitment on anything until 

19 things settled down. Their attitude for the most part 

20 was j ust sit and wait and see what happens and maybe things 

21 will settle down to normal and under t hose circumstances 

22 it was pretty understandable why we didn't want to commit 

23 ourselves out in the future: the lenders were afraid to 
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1 commit themselves. 

2 All right. Now, let's go to a telephone con-

3 versation that you had with Mr. Fraley in May. I don't 

4 know exactly what date, but let's go back and approach it 

5 this way. On or around the 6th of May of 1980 you know 

6 that Mr. Fraley had a meeting with Mr. Hakim and Mr. Ames 

7 and you were not there. That was in their offices in 

8 Georgetown and you did not go; is that right? 

9 

10 

11 

12 

Q. 

A. 

Q. 

I didn't know there was going to be a meeting. 

Okay. You didn't know personally? 

No. 

Let's start with that date then. When did you 

13 next talk with Mr. Fraley? 

14 

15 May. 

16 

17 

18 

19 

20 

21 

22 my 

Q. 

A. 

0. 

A. 

0. 

A. 

bank at 

Next time I talked with him was on the 15th of 

This was by telephone? 

This was by telephone. 

Did you call him? 

I called him. 

He didn't call you? 

No. I called him, because I had found out from 

that time that the $10,000 check had been cashed 

23 and I called him to find out why he cashed it. 
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1 And did you discuss the commitment that John 

2 Hanson had proposed in this conversation? 

3 A. That was the first time I had ever heard about 

4 it. 

5 

6 

Q. 

A. 

You personally? 

Personally, that was the first time I had ever 

7 heard about it. He mentioned to me that there was a 

8 respective commitment from John Hanson and that he had sent 

9 us a letter about it and had I received it and I told him 

10 I had not and he said well, I'll send you another copy. 

11 How, when you say you hadn't heard about it, 

12 according to the previous testimony Mr. Zeeman had a con-

13 versation with Mr. Fraley, if you didn't, on or about the 

14 5th or 6tb of May and you hadn't had any conversation with 

15 Mr. Zeeman about the content of that telephone call? 

16 A. Mr. Zeeman didn't mention that conversation 

17 to me. 

18 So, when you found out that there was this 

19 proposed commitment, what did you do or what did you say? 

20 

21 

22 

Q. 

A. 

I asked him to send me a copy of it. 

Did he agree to do that? 

He agreed to do that. I told him at that 

23 particular point that we were willing to continue working 
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1 with him trying to get us the loan which we still desperately 

2 needed. 

3 And so basically your conversation was about 

4 the check? 

5 Basically, our conversation was about get me 

6 send us back our check and we'll continue working with 

7 you in any way we can in order to get us a loan. 

8 Did he say anything about sitting down with 

9 you and discussing the terms of this proposed commitment 

10 from John Hanson? 

11 He made no attempt to pursue trying to get 

12 the commitment any further than sending me another copy of 

13 the letter which he had sent to Hakim with a copy supposedly 

14 with a copy to me. 

15 ~ Did he say anything like I think the terms 

16 are -- did he discuss the terms of the commitment with you 

~ at all? 

18 

19 

No. 

Did he say anything like we've got an expiration 

20 date by a certain time and we need to get back to him or 

21 anything like that? 

22 

23 
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No. 

So, the sum and substance of the conversation 
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1 was the return of the deposit check and you asked for it 

2 and he refused it? 

3 That was basically our -- he did mention to me, 

4 he says I've got a tight agreement and I asked him to return 

5 the deposit and he said well, I'm not going to do that and 

6 I says how can you possibly claim that you've earned your 

7 fee and have any right to claim to keep the deposit and he 

8 says well, I got a tight agreement and you're not gonna 

9 you're not gonna get out of it and that was his response 

10 to me. 

11 

12 versation? 

13 

14 

All right. Was that the end of the phone con-

That was the end of the conversation. 

And later on you had another telephone conference 

15 call. Bow many more phone calls did you have? 

16 ~ There was a conference call between myself, 

17 Fraley and Hakim and there may have been another call or 

18 two, but the only one I can remember for sure is the con-

19 ference call. 

20 ~ All right. And during that conference call, 

21 did he say anything to you about the terms of the agreement? 

22 

23 

No, all we discussed was 

I mean, the terms of the conunitment. 
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1 -- his wanting to retain our deposit and how 

2 we weren't going to get it back and he -- and we made, 

3 really, no attempt to try to pursue the Hanson commitment. 

Well --4 

5 THE COURT: Because, of the presale requirement? 

6 THE WITNESS: No, sir. It was just not any 

7 attempt to try to go back and really do anything about any-

8 thing. I mean, if we had a lender that was ready to make 

9 us a loan on any condition, I mean, on some condition I 

10 would have been willing to sit down and talk with him or 

11 do something, but I was never asked to do that. We really 

12 di&~'t ever try to pursue going after this loan commitment 

13 an~ making it something that we could live with. It was, 

14 I felt, -- my feeling was that it was being used as a way 

15 to satisfy a technicality that would enable them to claim 

16 that they had earned their commission rather than something 

17 that they were trying to do for us. 

18 MR. HYLTON: All right. I think that's all the 

19 questions I have. 

20 

21 

22 Honor. 

23 

298 

THE COURT: Mr. Swindell? 

MR. SWINDELL: Just a couple questions, Your 
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2 

3 

4 

5 

6 

7 

8 

CROSS E~INATION 

BY MR. SWINDELL: 

14 

~ Is it your testimony, Mr. Akers -- I believe 

Mr. Hylton asked you a question that was sort of leading 

and I just want you to reaffirm that that was your testimony. 

When you went into the March 19th you knew 

that lenders would require presales; is that correct? 

A. I had been talking with lenders for six months 

9 and I was certainly aware that a lot of lenders wanted some 

10 kind of a presale requirement. 

11 Q. And you stated that you would have -- you could 

12 produce other things that in your mind would satisfy that? 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

~ 

That's correct. 

I believe you called them holds? 

Huh? 

Did you call them holds or holes? 

It was a hold or a letter of intent to buy in 

18 a market range or a letter of interest of buying a unit 

19 in that particular area of the county and it was an ex-

20 pression of interest on the part of a bona fide purchaser 

21 that would allow the lender to feel that these units were 

22 marketable. 

23 Did you ever produce any of those holds for 
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1 Barnes? 

Did I produce any for Barnes? 

Yes. 

15 

2 

3 

4 

A. 

Q. 

A. Well, it was certainly premature to do some-

5 thing like that. We were never asked to do anything like 

6 that. 

7 Now, you testified that on May 15 you were 

8 strapped for the loan or you were strapped for financing; 

9 is t.~at correct? You really wanted the loan and you were 

10 interested in pursuing with Mr. Fraley any avenue that 

11 is possible to get the loan; is that correct? 

12 A. Well, if you were paying $1600 a month plus 

13 22% interest andyou had $160,00 0 loan coming due in full 

14 within two weeks or so, wouldn't you be? 

15 

16 

Q. 

A. 

It was due in two weeks from May 15? 

Oh, May 15. I thought you were talking about 

17 the March 19. 

18 Q. I'm sorry. May 15. You testified in your 

19 discussion with Mr. Fraley as sort of the collateral testi-

20 mony in terms of your discussions? 

21 On May 15 that had not changed. Our land lender 

22 was going along with us on a month to month basis. 

23 So, you were looking for --
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1 THE COURT: That has not been r.enegotiated or 

2 replaced in any way. Ee was just carrying the loan following 

3 

4 THE WITNESS: He was continuing to carry the 

5 loan, follow it on a month to month on the same terms on 

6 a month to month basis. 

7 THE COURT: How long had he agreed to do it, 

8 just month to month? 

9 THE WITNESS: It was just -- yes. At that 

10 point, we were just going month to month. 

11 BY MR. SWINDELL: 

12 So, on May 15 you were still very, very 

13 interested in getting a loan? 

14 

15 

A. 

Q. 

Very much. 

Yet, you testified that Mr. Fraley did not dis-

16 cuss the terms of the commitment that he received with you? 

17 

18 

19 

20 

21 

22 

A. 

0. 

A. 

Not really. 

Did you press him for those terms? 

I'll say that I found out about these terms 

then from Mr. Zeeman who told me about h~s previous conver­

sation with him and I may have mentioned the fact that 

these terms, that the 2 points -- yes. Let me -- and I'm 

23 not trying to contradict myself, but I'm sure that the 2 
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1 points, the presale and the 14% floor were something that I 

2 mentioned in stating that this was unacceptable to me at 

3 that point, because they definitely were. 

4 

5 

6 

7 

THE COURT: The floor was unacceptable? 

THE WITNESS: Absolutely, Your Honor. 

THE COURT: And the reason being? 

THE WIT}lESS: The reason the floor was un-

8 acceptable, but it would make us -- it could easily make 

9 us non-competitive. 

10 THE COURT: You felt the interest rate may 

11 go below that? 

12 THE WITNESS: Yes, sir. In fact, the interest 

13 rate did go below that not very long after the time after 

14 Hay 15. It dropped down to 12 and I even saw some 11 --

15 some loans in the 11% range, high 11. Ne, in fact, ourselves 

16 

17 

18 

19 

20 

21 

22 

23 

closed on a loan of our own as late as October at 12- 3/4 

for something else. 

BY MR. SWINDELL: 

Well, I'm a little bit confused by your testi-

mony because a few minutes ago you said that you didn 't 

recall Mr. Zeeman indicating to you the substance o f the 

conversation between Mr. Fraley and Mr. Zeeman. Now , can 

you clarify that, please? 
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1 A. Well, when I made that telephone call or talked 

2 with Fraley and at this point Mr. Zeeman was sitting at my 

3 elbow, okay, and at this point he mentions to me something 

4 about this letter that we were supposed to have received 

5 and I said what are you talking about and I turned to Mr. 

6 Zeeman and I said, do you know what he's talking about and 

7 he says, I talked to him about something a couple of weeks 

8 ago and he said he had a commitment or was about to get a 

9 commitment from Hanson with a floor of 14 and 65% presales 

10 and I think that's what he is talking about and that was 

11 the first time I was aware of the terms. I'm sure I ~ade 

12 some mention to him if that's what you're talking about, 

13 that's not acceptable, but that was the first time I knew 

14 it during that conversation which was with Mr. Zeeman at 

15 my elbow and Fraley on the telephone. 

16 ~ Did you talk about -- did you press Mr. Fraley 

17 for any terms other than the 14% floor and the 65% presales? 

18 ~ ~y should I? They were so bad I didn't want 

19 to. 

20 

21 

22 

0. 

A. 

. Q. 

Your testimony is that you did not? 

no. 

Now, you testified also that on May 15 you 

23 agreed to continue to work with Mr. rraley to get the loan? 
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1 Not only in that conversation, but with the 

2 conversation, the conference call with Hakim. The same 

3 thing was brought up. 

4 
And you sent the termination letter a day later, 

5 a day after the May 15 conversation? 

6 I told my secretary -- I gave it to her to type 

7 up probably on the 15th and she probably typed it up the 

8 next morning and dated it and sent it out which I think 

9 it has a date of the 16th. 

10 

11 

12 

on the 16th? 

So, you terminated your agreement with Barnes 

! sent him notification that the agreement was 

13 to be terminated. I was fully aware according to the 

14 terms of the contract that there was a 15 day p~riod con-

15 tinuing. 

16 

17 

18 

19 

20 

21 Your Honor. 

22 

23 
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MR. ST"'1INDELL: tto further questions, Your Honor. 

MR. HYLTON: I have none, Your Honor. 

THE COURT: You may return to your seat. 

(Witness excused.) 

MR. HYLTON: I'd like to call Mr. Zeeman, 



20 

1 Nhereupon, 

2 CHARLES G. ZEEM,,_.N, 

3 was recalled as a witness in rebuttal, having been previously 

4 sworn, was examined and testified further as follows: 

5 DIRECT EXAMINATION 

6 BY MR. HYLTON: 

7 I want to go back, Mr. Zeeman, to your tele-

8 phon~ ccnver3ation on or about the 5th or 6th of May with 

9 !·!r. Fraley, your broker at that time. 

10 Did you talk about a loan commitment, a proposed 

11 loan commitment he had got from John Hanson Savings & Loan? 

12 A. Yes. When Mr. Fraley returned my call that I 

13 placed to him earlier in the morning, I asked him if he 

14 had been able to accomplish anything as far as getting 

15 this loan and he said that he was continuing to work on it, 

16 that he felt he had a good source in California. 

17 

18 

19 

20 

21 

22 

23 

THE COURT: When was this? 

THE WITNESS: Excuse me? 

THE COURT: When wa~ this? 

THE WITNESS: I think it was about May 2nd. It 

could have been the first or 2nd. I think it was May 2nd. 

It was prior to the meeting that Mr. Fraley . eventually had, 

as we found out, with !-1r. Hakim and Mr. Ames which I believe 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21 

was on a Tuesday, the 6th. This was probably the previous 

Friday if my recollection is correct. And he said that he 

had gotten a verbal commitment from John Hanson Savings & 

Loan and I asked him if he would like to discuss it with 

me since we .are the owners of the brokerage agreement and 

he said that he really didn't want to go i nto a lot of 

detail, but I pressed him about what it said. I did write 

down each of the things as Mr. Fraley told me what John 

Hanson said they would do and they are exactly as the terms 

with one exception on that long form application to John 

Hanson as far as the financial terms are concerned. We, 

of course, didn't go into all the knitpicki ng language of 

the balance of the contract, but t..~e terms were exactly 

the same as outlined in that long form application to John 

Hanson with the exception that he told me that a point was 

an eighth on a take down and that application states a point 

is a quarter. He indicated that it was not worth of our 

consideration. 

BY MR. HYLTON: 

Let me stop you there now. When you say indi-

cated, what do you mean? 

He said --

Did he say something? 



22 

1 He said it to me that I know it's not what you 

2 guys want and I know it's not in conformance with our 

3 agreement. It's not what I would advise you to accept 

4 unless you want to buy it in order to better it at a later 

5 date. 

6 I don't want you to errhellish that now. He 

7 said to you that· the terms were not in accordance with the 

8 agreement? 

9 A. Yes, that he would not advise us accepting it . 

10 under the present conditions. 

11 

12 

So, what did you do? What was your resp.onse? 

Well, I guess we belabored this point but the · 

13 65\ presales were entirely unsatisfactory. 

14 What did you say to him back? 

15 A. I agreed with him that it w~s totally unsatis-

16 factory because primarily a 65% presale and 14' floor, 

17 which is by far in a way nrf primary objection, and the 

18 take down provision at a point is. an eighth. 

19 All right. So, what was the extent of the 

20 conversation? 

21 It was -- Mr. Fraley indicated that he realized 

22 that the take down provision a point is an eighth was not 

23 at all satisfactory and that he was going to go back to 
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1 John Hanson. He was going back to John Hanson to see if 

2 he couldn't convince them that on a connnercial loan of 

3 this sort that it should be changed to a point is a quarter, 

4 not an eighth, and left me with the indication that t he 

5 ball was in his court, that he was going back to John 

6 Hanson. There was never any indication or anything said 

7 about sending any papers, forms, applications, anything. 

8 ~ He didn't say that he was going to prepare 

9 an application and send it to you for your signature? 

10 A. No. He said he was going to go back and try 

11 to renegotiate this point with John Hanson. 

12 

13 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Was that the extent of the conversation? 

That was the extent of the conversation. 

You-all hung up? 

That was the last time I ever heard from him. 

MR. HYLTON : That's all I have. 

MR. SWINDELL: I have no questions, Your Honor, 

18 of this witness. 

19 

20 seat, sir . 

21 

22 

23 
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THE COURT : All right. You may resume your 
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Jame s T, Barnes of Washington~ 
D. c:; · inc. 

One Central Plaza· 
11300 Rockville Piki 
Rockville, Maryland 20852 

PLAINTIFF'S EXHIBIT 1 

Jnmes T. Barnes fliortgage Company 
One (enlrol Plozo, l 1300 Roe hi lie Pike 
Rockville, Morylond 20852 (301) <! 63-9300 

.R,E: Construction/Permanent financi.ng 

BROKERAGE AGREEMENT , -11 j)at./,4Hh-V y.. 
!(:@KC/ /,0.. /Ji(~,4!.) E DJ.VI# /t' 

Agreement between ~ ~tU'M 'A_~-e MA,/ · · · · · (her einafter 
called the "Or,rner") and JAMES· T. BARNES OF WASHINGTON , ·D.C., INC . (.hereinafter 
call ed the uBrokerM). 

1. · ·Exclusiye Rioht to .Obtai n Commitment. In consideration of the 
Broker's best efforts to obtai n a cor.mitrnent from a responsibl e l ender for 
a mortgage loan on the property known cs 

according to the general tenns specified in par.a.graph 2, the Owner grants the 
Broker the sole and exclusive ri~ht ta o~tain a fi nanc ing commitment on said 
property. 

2. Ternis. 
(a) Type of loan : Construction and Pernianent Commitments . 
(b) Amount: s.1.3·00,000.00, . but not to exceed 75% of value . 

(c) Interes t Rate: Con struction loan at prime plus 2%. 

Permanent l oans at the higher of 2% above the 
gross FHLMC 60 day auction rate, 30 days prior 
to closin g or the l ender's prevailing commercial 
mortgage rate. 

(d) . Term of l oan : Construction l oan for 12 mon ths , with extension 
for·additiona1 6 months for add i tiona l fee . 
Permanent l oans for ·S ·years ·with amort i zation not 
to exceed 25 years . 

(e) Commi tment fees : Construction at 2 points . 

(f) 

( g) 

Permanents at 2 points plus 2 po ints pai d by buyer. 
Term of Co~mitment: Constructi on l oa n settl ement to take pl ace wi thin 

60 days . Permanent l oan term fo r 12 months with 
6 month extens ion for add iti ona l fee . 309 

Guarantees : Persona l guarantee of principals. 



3. Duration of Aqreement . 

(a) This agreement shall remain in effect for a period of 
45 days from the date specified above and sha ll continue 

thereafter until either party terminates by written notice to the other ~ 
party not 1ess than fifteen (15) days prior to the date intended for 
termination. The Owner acknowledges his affirmative duty to provide all 
documents necessary for all loan applications and agrees that should he 
fail to provide all such documents within ten (10) days of the date of this 
agreetilent, or subsequent request by any l ender or potential lender, this 

· agreement shall thereupon be extended for a period equiva l ent to the ·number 
-of days after the ten (10) day period until all the necessary documents are 
provided. 

{b] During the period specified in pa~agraph 3(a), this ~gr~ement 
shall be irrevocable. 

(c) Should the Owner fa i1 to execute or submit necess·ary documents 
in connection with a loan application, withdra~ a loan application or otherwise 
fail to cooperate with a lender, or otherwise prevent t he Broker from obtaining 
a commitment, the Broker will be entitled to its corrrnission in full. 

4. Authority of Broker. During the term of this · agreement, the Broker 
is granted the sole authority to contact lenders and to take all steps necessary 
to obtain a commitment for a mortgage loan. The Owner agrees to refer t o Broker 
all inquiries or offers . he may receive from lenders and represents and warrants 
to Broker that he has contacted no other l enders or.oth er brokers than as 
specified on Schedule A attached hereto. Owner agrees that Broker shall be 
entitled to a cowmission regardless of whether a loan corn:nitment is obtained from 
a lender li sted on Schedule A hereto. 

5. . Representations. The OWner represents that he is the Qi-mer in fee 
simple of the property and that there are no encumbrances thereon other than as 
listed in Schedule B attached hereto. The O~Tier furth er represents that all 
informatfon submitted relative to any cotrrnitment application shall be t r ue and 

· accurate to the nest kno~1edge of · the 0hTier • . 
6. · · Coimli ss 1 on. 

(a} If a comnitment i ·s obtained substantially in accordance with the 
terms contained in paragraph 2 of this agreement (or a cor.rnitment at such other terms 
as are acceptable to the Owner}, or~ if the Broker locates a lender ready, willing 

and able to make such a commitm::nt, or in .the event that a commitment is 
obtained while this agreement i? in force; by the Owner or anyone else, the 
Broker will be entitled to, and Owner agrees to pay, a commiss ion in an amount 
equivalent to l % of the amount of the loan. · 

(b) Any efforts undertaken by the Owner in obtaining, or assisting 
in the obtaining of a commitment, whether occurring before, during or after 
execution of t°his agreement, shall in no way affect the Broker's entitlemen t to 
commission. 
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{c) The Owner agrees that the Broker shall be the sole broker in 
procuring this · cormnitment and, therefore, agrees to ho 1 d the Broker hannl ess 
against any claim of other brokers for a share in the corrmission for producina 
the loan and to defend any such claims, including without limitation the pa·rment 
of attorney's fees. • 

(d) The Or.~er underst ands and agrees that the Broker may receive a 
fee or other compensation from a lender for the placement and/or servicing of the 
loan. Such services or fees shall in no way affect the Owner's obligations under 
this agreement. 

(e) The Broker's commission shall be deemed earned, and due and 
payable upon issuance of corrndtment. 

7. Deposit. Broker hereby acknowledges rece ipt of a good faith deposit 
in the amount of $10,000 .00 which shall· be applied towar"ds the corrr.nission due 
the Broker if a commitment is obtained. The deposit shall be r efunded if Broker 
is unable to obtain a corrrnitment substantially in accordance with paragraph 2 of 
this agreement. 

8. Obtaining of Commitment After Termination of Agre ement. .- . 

(a) If a commitment is obtained from a lender to wh om application 
was made on beha 1 f of Owner by the Broker a ft er expiration of the term of this 
ag r eement, the Broker will nevertheless be entitled to its full cor:mission. 

(b) If, within twelve (12) months from date of issuance of a 
coiTimitment, Ohner shall accept another commitm~nt from the same lender(s), i ssuing 
the corrmitment, Broker shall be deemed to have earned the same percenta.ge fc::e on 
the later transaction as is set forth in pa~agraph 6(a) of this agreement. 

9. Fees . Owner agrees to pay upon r equest by a lender all fees and 
disburs ements, includi ng but not lJmited to, l end er's attorney _fees, title 
i nsurance pr~~ium, r ecord ing tax, government stamps, survey, appraisal and 
correspondent fees, if any, and any and all other r easo naole expe nses in connection 
with the loan. 

10. Publicity. 

(~) - The Owner agrees to permit th~ Broker to e~ect a sign on the 
property during the period of construction, which ~hall i~d1:ate that the Broker 
has arrang ed the mortgage financing.. In the event the ou11 ding 1 :_ com~l eted, 
the Broker agr ees that said.sign shall be placed on the property ror sixty (60) 
days. The cost of preparing the sign shall be borne by the Broker. 

(b) In the event a corn:nitment is obtain:d, the Owner authorize~ th7 
Broker to transmit new releases to various real esta~e ·trade and other publ1cat1ons 
announcing the arrangement for financi~g and rel ated details. 

11. Construction ·of .Agreement. The parti es agree that this agreement shall 
be construed in accordance with the l aws of the State of Maryland. 

31.1 



_;kN WITNESS WHEREOF the parties hereto have executed this .agreement th is 
d(1 day of · D\ ACL · · · • 19_£.6 

BROKER: BARNES OF WASHINGTON,D.C.> INC. 

BY: ~~~~-=-~~,.._:,._~~~~-,..,c::...~--1-­

TITLE: ~__::'.:-=--~-e=--~-'-.i.=-.::_..~~~~~~-



PLAINTIFF'S EXHIBIT 2 

I 

I l ~---------- ~ •:J-i-~:_,_· ..::.' -'9""-"-;£........,,....,...----.,.,,__ ____ _ 

~1~:.:,: oo.~ 2 ~ ••: ~ooa ga 5 •.'''.:.:.~:~ ·? 2 
:: .!J toe .r.l .,_,. . • 

... / _ 
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:ELAIN'.l'IFF'S EXHIBIT 3 
NOR'.rH AMERICAN 

REAL ESTATE & LAND COMPANY, INC . 

1215 ::\OHTH HBR:-."DO::\ STREET 

P.O. BOX 390 

ARLl:'.'GTO:-.". \.IHGI:-\IA 2221 0 

703 52:!·2236 

May 16, 1980 

Mr . Michael W. Fraley 
Vice President 
James T. Barnes of Washington, D.C., Inc. 
One Central Plaza 
11300 Rockville Pike 
Rockville, Maryland 20852 

Dear Mike: 

This is to inform you that your exclusive employment contract to 

procure a loan for our Hartland Road project, dated 27 March 1980, to 

run for 45 days, has expired and is hereby terminated. Please return 

our $10 ,000 deposit check immediately. 

cc: Walter N. Hylton III, Esq. 

314 

Bean, Kinney, Korman & Hylton 

Don Shircliff, VMC Mortgage Co. 

Charles V. Hardwick, Jr. 
The Barnes Co. 

Habib Hakim 
North American Financial Investment 
& Management Group, N.V. 

Sincerely, 



The Barn es Con I J)a n i es -The Largest Privately Held Mortgage Banking Firm 

May 16, 1980 

Mr . Robert W. Akers 

PLAINTIFF'S EXHIBIT 4 

James T. Barnes Mortgage Company 
One Central Plaza, 11 300 Rockvi lle Pike 
Rockv ille, Maryland 20852 (301) 468-9300 

Nort h American Real Estate & Lann Company, Inc. 
1215 North Herndon Street 
Arlington, Virginia 22201 

Dea r Mr . Akers: 

On behalf of Mr. Michael W. Fraley, please f ind the enclosed copies 

for your information. 

/ds 

Enclosure: 

Sincerel y , t 
~ =~·: :: _·~ - -~ 
Diane Str"ckland 
Secretary-Commercial Loan Department 

0 
. A I 

1 
F 

1 
l d dale. • Grand Rapids •Lansing •Hew Yor~ •Ottawa • Puerto Rico• Son Fronc iso • St. Petersburg/Tampa• ~ash : ,·9tan, D. C. 
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Mr. Michael W. Fraley 
James T. Barnes Mortgage Company' 
One Central Plaza 
11 300 Rockville Pike 
Rock vi 11 e , Maryl and 20852 

RE: Hartland Road Townhouse Offices 

Dear Mr. Fraley: 

In accordance with our agency ~greement, please consider this our 
authorization for you to apply on our behalf to John Hanson Savings & 
Loan, Inc . for permanent financing to qualified purchasers in the 
amount of $1 ,624,500 .00 , on the above refere~ced property . 

In consideration for issuance of a commitment, John Hanson 
Savings & Loan, Inc. shall receive a non-refundable commitment fee 
of 1% ($16,245.00) to be paid and deemed earned upon issuance of a 
commitment in accordance with this application. An additional fee of 
1% ($16,245.00) shall be paid and deemed earned by John Hanson Savings & 
Loan, Inc. upon closing of the construction loan. 
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1. INTEREST RATE: 

The interest rate sha ll be 23 above the average weighted gross 
FHLMC 60 day auction rate at the time of settlement of each 
indivi dual unit . Principal and interest payment shall be due 
and payable on the 1st day of every month during the term of 
the loan . 

John Hanson Savings & Loan, Inc. sha 11 a 11 0 1·1 a 11 buy down" of 
the interest rate at a re l ati onship of l po int equal to 1/4% 
in rate. 

2. LOAN TERM: 

The term of the loans shall be 25 years, with a 5 year cal l 
provision, with a call provision each 5 years thereaft~r. 
The commitment term shall be twelve (12) mon t hs, with an 
extension of up to 6 months upon payment of 1 /6 of 1 % fo r 
each additional month. 

3. PRESALE REQUiREMENT: 

Not less than 503 of the project shall be under contract at 
the time of settl ement of the fir st loan. 

4. SETTLEMENT FEE: 

In addition to fees mentioned above , John Hanson Savings & Loan, 
Inc. shal l receive a 1 point f ee at settlement which may be pa id 
by the purchasers. 



5. ACCEPTANCE BY CONSTRUCTION LENDER: 

John Hanson Savings & Loan, Inc. agrees to make reasonable 
and customary, but non-monetary, modifications to the commitment 
so as to make the commitment bankable with the construction 
1 ender. 

Acceptance of the terms and conditions hereof by John Hanson Savings & 
loan, l'nc. must be received on or before -May 15, 1980, otherwise this 
application shall expire without notice. 

Very truly yours, 

ACEPTANCE: 

Intending to be legally bound, the undersigned hereby accepts and agrees 
to the terms and conditions hereof. 

DATE: __________ _ 
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NORTH AMERICAN DEFENDANT'S EXHIB IT 1 
FINANCIAL INVESTMENT [. MANAGEMENT GROUP N V. 
I I 0 I 30TH STREEl . N. W. SUITE 303 TELEPHONE: (202) 338-9357 

TELEX: 64390 (HAKIM) WASHINGTON. D.C. 20007 

March 26, 1980 

MfMORANDUM OF PROPOSED PARTNERSHIP AGREBvlENf FOR 
DEVELOPMENT OF HARTLAND ROAD CONDQ\UNilJM OFFICE PROJECT 

The principals of North American Real Estate and Land Co., Inc . have 
acquired a parcel of land (48,200 s.f .) in Merrifield, Falls Church, Vir­
ginia. They have had it rezoned to C-2 (corrrrnercial). They propose a 
development of 10- 3 story townhouse office condominium units on this site 
(22,800 s.f.) for which site and preliminary building plans have been pre­
pared . 

The principals of North American Real Estate and Land Co. (NAREL), have 
approached North American Financial Investment and Management Group N.V. 
(NAFIM), regar ding a partnership arrangement to develop this project. 

NAFilvl proposes the following format: 
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1. Limited Partnership 
General Partner - NAFIM 2% 
Limited Partners NAFIM* 50% 

NAREL* 48% 
100% 

*As a Firm or Individually. 

2. Equity Contributions 

NAFIM 5 ,200 
NAREL 4,800 

$10,000 

3. Loan comrni ttments to Partnership 

NA.PIM: 75 ,000 
NAREL: 50,000 

125,000 

4. Land - To be ass igned to partnership at purchase price ($210,000) 
plus expenses of settlement, r ezoning, etc . to be documented. 
The land i s presently subj ect to a land loan by NAREL of $170, 000 
and a subordinated trust of $45 ,000+ held by t he seller. NAFIM 
will become l iabl e with NAREL on both of these obligations . 

5. Architectural, Engineering, Financing, etc . , costs to date will be 
assigned to t he partnership al ong with their benefits . Those costs ) 
paid to date by NAREL 'vill be counted against their equity and 
loan corrrrnittments . Those unpaid 'vill be paid for from the partner­
ship funds. 



NORTH AMERICAN 
FlNANCIAL INVESTMENT [, MANAGEMENT GROUP N.V. 
11 01 30TH STREET. N.W. SUITE 303 
WASHINGTON. D.C. 20007 

Page 2 

TELEPHONE: (202) 338-9357 
TELEX: 64390 (HAKIM) 

6. Construction Consultant: The partnership will contract with Ames 
Associates at a monthly fee of $1,000 to handle the planning, 
design and constructi on of the development at the direction of the 
partnership . 

7. Financing: NAREL has or will make application for construction 
and permanent financing coJTDnittments . NAFIM and NAREL will jointly 
co-sign the construction loan. It i s understood that financing is 
difficult in the current market. NAFIM will, through its' princi­
pals, do whatever is necessary, within reason, to obtain favorable 
financing. 

8. NAFIM i s in the process of setting up a Real Estate Firm solely for 
the purpose of Marketing the corrunercial and residential units that 
they develop. It is mutually agreed that this firm will be given 
the opportunity to market the units provided that the fees are 
within the partner 's budget. 

9. It is anticipated that development cost for this project will be approx­
imately $1 ,450,000. The proposed equity and loan requirements are 
computed as follows : 

Estimated Development Cost 

Less : 
Proposed Construction Loan 
Suborclinate<l Land Trust 

$1,300,000 
45,000 

~1arketing (to be paid from Sal es Closings) 

Contingency 
Total Equity and Loan Requirements 

$1,450,000 

1,345 ,000 
105,000 

50,000 
55,000 
80,000 

135,000 

All equity and loan funds to remain as working capi tal until project completion. 
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Mr. Michael W. Fraley 
Jar.Jes T. Barnes Mortgage Company 
One Central Plaza DEFENDANT'S EXHIBIT~ 
11300 Rockville Pike 
Rockville, ~aryland 2C852 

RE: Hartland Road Town house Offices 

Dc:ar Hr. Fraley: 

In accordance with our agency agreement, please consider this our . 
authorization for you to apply on our behalf to John Hanson Savings & 
loan, Inc. for permanent financing to qualified purchasers in the 
amount of $1 ,624,500.00, on the above referenced property. 

In consideration for issuance of a commitment, John Hanson 
Savings & loan, Inc. shall receive a non-refundable commitment fee 
of 1% {$16,245.00) to be paid and deemed earned uoon issuance of a · 
corrrnitrnent in accordance witn this o li t" An additional fee of 
.1)! $16 245 .00) shall be paid and deemed earned by John Hanson Savings ~ 
Loan , Inc . upon closing of the construction loan. 
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l. INTEREST RATE: 

The interest rate shall be 2% above the average weighted gross 
FHLMC 60 day auction rate at the time of settlement of each 
individual unit, with a floor of 14%. Principal and interest 
payment shall be due and payable on the 1st day of every month 
during the term of the loan. · 

John Hanson Savings & Loan, Inc. shall allow a "buy down" of 
the interest rate at a relationship of _l p0int eq!.ial to 1/4~ 
in rate. 

2. LOAN TERM : 

3. 

4. 

The t erm of the 1 oans s ha 11 be 25 years, with a 5 yc:ar ca 11 
provision, with a call provision each 5 years thereafter. 
The com~itment term shall be twelve (12) months, with an ):;-.. 
extension of up to 6 months upon payment of 1/6 of 1% for /1);,~j' =ti:=_·? 
each additional month. ~· 

--"~~ 
Glil·-"=<-!..N !..:.~: .:.<_ /~ ·: /r . 

/ « G'/ Or::,/ 
The loans sh.all be personally gua.r2.!lteed jointly and severally as t 
r epc.ynent of principal 2..:ld interest by e.2Ch .indiv idual purchaser 

0 

Iu. ad~.ition, John Hanson. Savings & Loan, Inc. shall al.so re'iuire• an 
escrow accormt be naintained to cov er real estate taxes and ir:.sur2.:lee. 

P3QDIR.ED s:::CUR.Irr: 
. ... 

Each loan· shall be secured by: 

a. The ·first lien. Deed of ~;. ... ·U:S-... o.,.,_. ... .r: • i 1...oe ... e e s:u:up_e title on e..ach unit . 



b. A perfected se=urity interest -."b.ich shall co!:.sti tute a first lif:!!l 
on all fixtures and equip.:ne.nt . bstilled in and a.ff:b:ed . to the 
mortgaged pre~;ses, and 2-1.1 replac~ents thereof> additions the=eto, 
and substi'L:utions therefore, except for any such ite:a:s of property 
-which a.re o-.me.d by purchasers. 

c.. An interim title insurance binder -without exception for mechanics ' 
and ma teri.alsmen' s liens 'Which shall be furnished to · John Hanson 
Savings & Loan , Inc. prior to set~le:nent by a title insurance conpany 
satisfact_ory to John Hanson Savings & Loan , Inc. The title insurance 
binders shall be ac~eptable to John Hanson Savings & Loan, Inc. in 
form and substance> cover all tbe mortgaged premises, and in.sure 
John Hanson Sav·i ngs & Loan, Inc. angp.ts successors and assigns, !or 
the full te..:.1ll of the loans in an c:::::nount not less th2Il the full z::iount 
of the loans. An endorse::ne.nt to t-..be title insuran:::e binde:-s evidencing 
that John Hanson Savings & Loan, Inc.'s Deeds of Trust is a first 
lien against the subject propezties be furnished to John Hanson Savings 
& Loan, Inc. :immediately follo;..-i.ng recordation of.the DeeC.s of Tn!st. 
Title to the mortgaged pre!Lises and the improve:zients shall be I::a=1:etable 
and free and clear of all defects, liens, in::luding mechanic's an.d 
n;.ateri..al.nen's liens, lea.ses, e:ncu.mb:-a.nces, security interests, 
assessments, restrictions 2:1.d ezse:ments , ~bich are not accep~~le 
to John Hanson.Savings &· Loan, · Inc. 

d. A p:-e::i2id ...:.,..sU:::.ance policy (',...,cludi..!!g r :u:-e and e.Xte.:ided covezage in 
an· ao;unt not less than the lca-i:. a:::io~t, and va.:lda.lism and ntliciot.!.S 
cischie.i ~:!c::-s=:: e!::its) ~ s·.i::h otbe= :i:::su:-c:nce 2.S John Hanson Savings 
& Lean; Inc. :::ay :::- e.z.so::ably from ti.!:;e to t:be require. 
ill such b.s:!.::" a.nee sC.tll be ob':.:.i.ned and rac.intaine.d in f'l!ll fo::-ce 
a:id e=f ect f:-~ the date of settle::::::ent of each loan, ~itbout cost 
to John Hanson Savings & Loan, Inc • . 2.!!..d shall be of the ;Jon-re;iorting 

· · va-.:-iety or such :other fo:::-m 2.Cceptclile"to John "Hanson Savings & loan, 
Inc·. w-bich approval shall not be unreasonable "'i thbeld, in such 

amounts , and :with such prov'_sions as John Hanson Savings & loan, Inc. 
deems necessary or desirable to protect its interest, and shall. 
contain an accep~able mortg2ge clacse in favor of John Hanson Savings 
& loai:l, Inc. 

5. LOJ..N TO VALUE 3.l\TI.O: (other ... -ise i::eferred to a..s LTV) 

. Loans to be tL.2.de to qualified. purchasers 7 5% LTV • . ?!2'-:fuum LTV 
ratios, a.s dete...:..--..:r!ined by the lo-;;er of the selling price or appraisal, 
by an ap~riaser approved by John Hanson Savin~s & Loan, Inc. 
(otherwise referred to as JHS&L, Inc.) All czsh above the first 
trusts shall .be recruired on ea.ch locm • . 

6. A final inspection "'-rill be required on eac.h unit and a re-=-certiiic.ation 
of value by an appriaser .acceptable to JHS&L, Inc. 

_, 
·. 

7. JHS&L, Inc~ reserves the right to· r eview and approve aJJ.Y c.ha-c.ge in 
_the sel 1 -;,...,g price of the various ucits . · 
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8. agrees to pay, or b..ave the purcbaser pay, 
for loan processing _fees, appraisals, credit reports, lender ~"'"'specti°171 

fees, and a11 ot.her costs necessary to prepare the loan package • .1£. / 
add it ion to the above fees, the purcbas e.:rs 'iJill be required to pay 1%,, , 
at the time of settle:nent. 

9. JHS&l, Inc. "Will inspect and approve each unit prior to closing. 
T'ne=e ..,-ill be a cha'!'ge of $50. 00 pe.r unit for this inspection. 

10. Review of the title binders and preparing the indivich:al loan doc'U:ile:ttS 
(Note and Deeds of Trust) and final '!'evie;.;r of loan documents wil.l be 
pe~forme.d by attorneys approved by 'JHS&L~ Inc. the cost of which ~"ill 
be borne by or the indirldtl.2.1 purchasers. 

11. hereby authorizes JHS&L, Inc. to dis=.lose, 
as -zay be requ±ted under applicc.ble la,.., all fees pc.id by tbe:m in 
conjunction w"i.th e~ther this co=ai.itne.nt, or the in~iv-idua1 loan 
cor::uo.itments to be issu~d to the purche>...sers. 

12. A.11. 102.:::l.~ ll:)cier this co...,...,..{t!ne.::2t n..:st be closed no lc.ter tila.u Octob:r 31, 198' 

13. _Quc:..1. i.£icatio::::.s of the ?urchc.s e::s vil.1 be ciete....~i.ned by the use of 
JHS&L, Inc.. guid~i..:::ies. 

a. Purchaser il:.U.St h.a"C"e an e.xcelle:lt c::;:-edit: :::a-=ing and a stable 
enplpyment b.isto:;:-y. 

b. .All inc01:1e and deposit clai:rcs Eu.st be verified by JHS&L, Irie. 

14. Approval of condominium documents by our legal cou;:isel at a 
charge of $75.00. 

15. Loa.us to qualified purchasers will be· for twenty-five (25) years 
..,'1.th .a five (5) year call provision in each Note c.nd Deed of Tr-.;.st. 

16. DEED OF TRUST PROVISION:. 

The Deeds of Trust shall conta_in, in addition to other provisions 
.... -nich TJ:.E.Y be required by John· Hanson Savings & Loan, Inc • . and its 
Col.l!?.sel, the follow-:i.ng covenants -which shall be binding on the 
borrowers and all successive o>.-ne.rs of the mortgaged premises: 

a. To obtain and n;•,;ntain in full force and effect, \rl.thout cost 
to John Hanson Savings & Loan, Inc . . an insurance policy 
(including fire and exte:ided coverage and vandalism cm.cl 
malicious mischief endorsements), and such other insurance' 
as John Hanson Savings & Loan, Inc. may reasouably from ti.me 
to time require. 

b . In the event the title to the mortgaged pr5nises becomes vested 
in anyone other than_ the individual purchasers, principal balance· 
plus accrued interest shall, at the oution of the Noteholder, 
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c. 

d. 

e. 

& .... 

:il:wnedi.ate1y become due and payable unless; (i) t he Noteholder 
shall have approved in w..:.iting such new o-..-ner(s) prior to the 
time of any such transfer; and (ii) Noteholder T:ZY n;a.ke a charg~ 
for assumption of the Note. 

In the event that any monthly payment shall rezi;ain u:::i.pc.id for 
a period iii excess of fi.f teen (15) days, a "late charge" oi •te:n 
cents ($ .10) for each dollar so unpaid may be charged by the 1;ote=­
holder fo= the purpose of defraying the eA-pe~ses incidental to 
such delinquency. 

Any default on the ind ebtedness secured hereby shci.ll be deemed 
to h ave occurred only in the ev ent a::lY such d e.fault is not so 
corrected within fifteen (15) days after the bo::ro~er's rece ipt 
of 'io-:ritten notice from the 1;ote.holder. 

Final title insu::-~ce polic ies · ;.."ithout exce?tio.:! of any kind 
shall be furnisbeci no i a ter than. thirty (30) cays =ran:. settle::;:ent 
dates, said fin.al title insu::-ance polities shall be acceptable 
to John Hanson Savings & Loan-, . Inc. in form c..n d substance. · 

Tne p::-i.vile:ga is bereby re.served to p=-epc.y s aid ~.,..,aebtedne.ss 

in w;iole c;r in part, b 2.!l c..Dbtmt of not l es s than one n:J~t.hJ.y 
:L"'-Staii~nt of principal, pro.-r_ded that t-.. To ~onth's ad"'Y2.llce 
interest:, at the than current rate, r:..::.-y be cha::-ged on that 
part of the. aggregate c:!lOtmt of · 2..11 prepc:y::ieots i=.ade in 2::J.Y • 
~elve oonth period vhich exceeds thirty-three and enc-third 
per cent (33 1/3'!) of the origin.al principal c:nount of the 
loan a.s a con.side..;:ation for the acceptance of such prepayoe:i.t, 
provided. tbat: no such charge -.:.z.y be ~osed. after the ex:pirat:i.cu 
of .five (5) . years · from the date hereof. 

17.. SURVEY: 

John Hanson Savings & Loan, Inc. ·shall be furnish ed prior to 
settle=ie.nt a current ce.rtifid -.:all cbeck survey acceptable to 
J~hn Hanson Savings & Loan, inc, Z!!.d the title co::!p.my. All. su....-veys 
sba..11 be r.ad.e ~-ithout cost to John Hanson- Savings & loan, Inc~ · · 

Sett:le:;:;:ie.nt of the loa"I:S:shall occur at the offices of a title CO!:i!pany 

or title attorney acceptable to John Hanson Savings & L~an, lnc , 
w"ithin 12 months after the acceptance of this coiElitme.nt!' JQhn Hanson 
Savings & Loan, Inc,'s li.ii.bility to fund the subject loan shall be 
tenti:lated as of that date; In no event shall the" s ettleme.nt dates . 
be. extended in cm.y m: ..... ne-;: otber than. by u-press "7ritten agreem.~t by 
John Hanson Saving~ & Loan, Inc. 'Which agre~~nt may be conditio~ed 
upon such cba~ges·in the ~en:s he=eof ~hich John Han son Savi ngs & Loan, 
Inc. in its sole c..nd exclusive opinion d e"'""'S c.ppropri..a.te.. 
Settle:u;ent tr.ay not take place rml.ess and rmH i tll of the :reqlil.red 
conditions set fo=-th herein h2ve been co~lied 'With ful.1y. 
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T.ne applicc.=3 sbc.ll fu.:.-n.ish "'prior to settle.z:ie...1.t of the loan all 
documentation i!lcludi!lg approp=ic.te corporate au~ori~ G.:ld good 
st2=\ding :lecesscry in t..'te epic.ion of John Hanson Savings. & Loan, Inc. 's 
Co~se1 to estc.·~1i.Sb. that the app1~ca.J:.t has the legtl 2.uthority to 
execute. .:.;:id de.liver the fi:cc.n.c.ing and loan docc:uents conte:;:?pla.ted 
be:;:eun..1er c.nd that the applicc.nt h2..S the requisite authority to 
enter into the t=G:.D.sact:ion co.:i.t~plated by th.is letter. 

i.??lic.c...;t5 s:.a..11 e:::~cute o= c:::l.:Se to be e.Iecuted all :bs~~ts vb.i~ 
John Hanson . Saving~ & Loan, lnc. =-=.y =e..2.so~c.b:!.y ::-eq,,.:-e in i:h: settle-
~e.nt: of tl.e lean; i:lclu.'.3.i:lg • .. -ithou:. .:!_ -t-i ~at:io~, Dee-1 of Trust:, Deed 
o:: 'l'::"t.:.St J;o~e, Se::u::-:.-ty J..g=~"'....:=-nt G:ld !~e.nc.~g S~te::ierit, all of ·,.';:iich 
shall ba m form mutually satis::actory to ·eou.nsel for John Hanson ·savings 
& Loan, Inc. · E.!ld t.be Applicant. Applic2.!l ts sbtll pay al1 -
leg.al e.:>..7e..:ises cove'!:"ing tbe ccst of p=er:aration of ?apers • title 
e:t2ITinatlon, title insurance, recording fees, credit reports, 
appraisal fees, John Hanson Sa~ings & loan, Inc. Com::.se.l fees, 
and all other e..xpenses incidental to tbe settlement of this 102.!l. 

*:!.:lle ss an. ertension has been ar:anged and the fee therefore P.ilS :been_ paid. 

l-.. pplicants shall be· responsible for the p<:.)--z:ie.nts of c.ny of the 
c:.foremeutioned fees incurred if tbe loans cxe not settled 'Within 
t he specified tine period. Loans shall settle w'"'ithin 14 months* 
from · this date. An endorsement must ·be ·received on title binders 
or title insur2.nce policies in fc.vor of ·John Hanson Savi.ngs & Loan, 
Inc. The closing of these loans is subject to a b o:::ided closing 
certificate from tbe title insu~ance co::ipany. Our funds will not 
be disbursed tm.less this bond accompanies the settlement state­
ment or tm.less we have a perna.nent bond in our files for .:I:he 
closing attorney. 

19. BR.EACH, DEFAULT OR J..SSI~'1€NT OF CO~I'l£1'"T: 

Regarding a.11 !:12.tters, provisons, ··terres 2.nd requir.:::=:ents set forth, 
in this co-:-:i;ni t:ment letter, time is h~reby ciee.ned a!ld agreed to be of 
the essence. Either (1) any breach or de=ault by 2.pplicant in the 
perforEance of cmy undertaking, obligation or regui.,-Elent iE.posed on 
applicants by the terms thereof; (2) the failure or in.ability for any 
reason to satisfy any requi:re:nents of John Hanson Savings & Loan, Inc. 
hereunder; or (3) the assignment or transfer by applicant of this 
cot:rliltltment, in vhole or in part, and whether by operation .,f law or 
otherwise, >rl.thout the prior written conse.nt of John Hanson Savings & 

Loan, Inc. shall constitute an ·· event of default, upon the occurrence 
of 'Which John Hanson Savings & Loan, Inc_ .. may te.-...-.:rinate its under­
taking hereunder without liability of a.ny kind upon John Hanson 
Savings & Loan, Inc . . a.nd ~ithout c.ny obligation to x:::a.ke reimbursement 
to applicants of any s~s of money therefore paid to Jo·hn Hanson Savings & 
Loan, Inc. pursuant to.the provisin~s hereof. 

20. LEGAL DESCRIPTION OF PROPERTY A..'IID IM?ROVEK::!ITS: 

Tax M3p No. 49-2 Double Circle One, Parcels 75-75A-75B and Parcel 
76, Fairfax County, Virginia. 
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21. ASSIQ-\~ENT OF RENT: 

Toat any time within thirty (30) days after notice and demaDd by 
Be:ie.:ficic....ry, Granter •d..11. deliver to 3e:)e:ici~ry, b".lt not m::>re 
:reque.ntly tbc.n o.:ice in every t-.:e.lve (12) I:;J::l~h pe:-iod, (i) a 
stc.te=.e;J.t in ~uch re.:.so:u.able d e~ail as Ee..;:iefic.ia::-y r:.=..y request, 
certified by the o;.-n.er or an executive officer or a c oryora t e 
o;.-.ier, of the leases relatiilg to the pre:nises, and (ii) a state.::ient 
in such reasonable detail as Beneficiary may request, :certified by 
a certified public accountant, or by the o~-ner, or an executive: 
·officer or treasu,rer of a corporate o;.'"!ler, of the inco:ne and 
expenses of the pre:znises for the last t-..:elve (1.2) I!lonth calendar 
period prior to giving of s~ch notice and that on de=.and Grantor 
'1.dll furnish to the 'Beneficiary executed counterparts of any such 
statement. 

That Granter will not assign the whole or any part of the · rents, 
inco~e or profits arising from the premi ses without the ~Titten 
consent of Beneficiary and any ass ign~ents thereof shall be null 
and void; that in the event of any default by Granter in the 
perfonnance of any of the terms, covenants and provisions of this 
Deed of Trust or the Note, it shall be lawful for Beneficiary to · 
enter upon and take possession of the premises with or without the 
appointment of a receiver, or an application t herefore, and to let 
the same, either in its own name or in the name of Granter, and 
to receive the rents, issues and profits of the premises and to 
apply the same, after the payment of all necessary charges and 
expenses; on account of the amorint hereby secured; and that said 
rents and profits are, in the event of any such default, hereby 
assigned to Beneficiary; and that upon notice and dem~nd, Granter 
will transfer the lessor's -interest in any lease now or hereafter 
affecting the whole or any part of the pr~~ises. 

22. LEASES: 

It is understood that leases are to be assigned to John Hanson 
Savings & Loan, Inc. 

23. ADDITIONAL REQUIREMENTS: 

This commitment is subject" to the .completion of the project exclusive 
,of tenant finish prior to John Hanson Savings & Loan, Inc. funding of 
the project. Subject to an M.A.I. appraisal before settl~~ent based 
on the finished building. Our loan shall not exceed 75% of the finis hed 
appraisal value or $1 ,624,500 . 00, whichever is less. 

a. Not less than 65% of the oro,iect shall be under cootrac;t prior tn. 
funding of the first individual loa~. 

b. A current financial statement shall be su bmitted ea ch year on 
each individual purchaser and further subject to approval of 
financial stateme nt by the Exec~tive Co~~ittee. 

c. This commitment is also subject to completion of the enclosea 
loan application . 

325 



24. WAIVER: 

25. 

A waiver oy John Hanson S2vings & Loan, Inc. of c.ny of the tert.Js and 
conditions of this coiili11itment letter shall not be deemed a continuing 
waiver of said terms and conditions. 

ACCEPTANCE BY CONSTRUCTION LENDER: ,,..,. ....... ~ 
John Ha11'son a rees to make customar and reasonable but 
modifications to the comuitment so as to ma e t e com~ 1 men 
with the construction lender. 

26. ENTIRE AGREEMENT: 

This a·greement constitutes the entire agreement among the parties 
and may not be modified except by a subsequent agreement in writing 
executed by the parties. However, John Hanson Savings & Loan, Inc. 
reserves the right unilaterally, to establish such policies and 
procedures as it, in its sole discretion, deems necessary or 
appropriate to carry out the terms and conditions of the agreement. 

. . 
John Hanson Savings & Loan, Inc.'s acceptance of the terms and 
conditions hereof must be received on or before the close of business 
May 15, 1980, otherwise t~is application shal l expire without notice. 

Very truly yours, 

ACCEPTANCE: 

Intending to be legally bound, the undersigned hereby accepts and agrees to 
the terms and conditions hereof • 

. DATE: __________ _ 
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DEFENDANT ' S EXhIBIT 3 

rt.ay 5, 1980 

Mr. Habib Hakim 

Jr.:rn~s T. S;:m~s r.~od;;2:;e Compc.:ny 
One Cenlrol Plozo, 11300 Rocl-vilie P ike 
Ro:kvi l le, M:ir ~ lo"d / CBS2 (301) ~6g.93QO 

No rth American Financia l Investment 
and Management Group N.V. 
1101 30t h Street, N.W. 
Suite 303 
Was hi ngton , D. C. 20007 

RE : Hartl and Road Townhouse Offices 

D2ar Habib: 

Pursuant to our meeting today, enclosed is the proposed 
applicat i on to John Hanson Savings & loan, Inc. At my request, 
their finance co~mittee discussed the project and indi cated their 
willingness to provide financing last Tuesday. Issuance of a 
commitment i s pending our forma l appli cation. 

MWF/ds 

cc : R.W . Aker s 

Enclosure: 

Yours 

Michael W. Fraley 
Vice President 
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The Barnes c 0 m pan i es -The Largest Privately Held Mortgage ~nking Firm 
---~~~~~~~:.._~~~~~~~~~~~~~~~~~~~~~~~~~~--, 

. '~ 
~:~ tA ~ ~· I ~,." 
:. ~ r 

April 28, 1980 

Mr. Michael H. Hall 
Vice President 
John Hanson Savings & Loan, Inc. 
7610 Pennsylvania Avenue 
Forestville, Maryland 20028 

Dear Mike: 

DEFENDANT'S EXHIB IT 5 

James T. Barnes Mortgage Company 
One Central Plaza, 11300 Rockvi lie P ike 
Rockville, Maryland 20852 (301) 468-9300 

RE: Hartland Road Office Townhouses 

The following describes in general the development team: 

NORTH AMERICAN REAL ESTATE AND LAND COMPANY, INC. with Robert W. 
Akers and C. Gordon Zieman as principals have assembled the land and 
brought the project to its current status. This includes site aquisition 
and coordination of marketing aspects, architectural work and dealings 
with Fairfax County. They will continue as 48% owners to work with 
North American Financial Investment and Management Group through the 
life of the project . · 

NORTH AMER I CAN FINANCIAL INVESTMENT AND MANAGEMENT GROUP N. V. as 
52% owners is the financial partner and will coordinate all continuing 
aspects of development. Primary responsibility for this funct ion is 
with F. Pearson Ames (resume attached) with ultimate accountability to 
and with continuing input from Habib Hakim (Managing Director of North 
American Financial Investment and Management Group) and the principal s 
of North American Real Estate and Land Company. 
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All of the people mentioned above would welcome the opportunity 
to meet with you to discuss any aspects of the project and answer any 
questions you may have. 

Thank you for your continued cooperation and efforts . 

MHF:ds 

Enclosure 

Yours truly, 

:J~ 
Michael W. Fraley 
Vice President 

Det•oit • Ar lonto •Fort Louderdale •Grand Rapids •Lansing •New York •Onawa •Puerta Rica •San Francisa •St. Peter~burg/T ampa •Washington, D. C. 


