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PETITION FOR AN APPEAL.

To the Honorable Judges of said Court:
Your petitioner, Henry Woodhouse, the appellant, presents this petition for an appeal and respectfully represents
that he is aggrieved by a final decree of the Corporation
Court of the City of Fredericksburg, Virginia, and other decrees of that Court and of the Circuit Court of Fairfax
County, Virginia, tbe said :final decree having been entered
March 4, 1935, and ordered tbe sale of certain real estate in
Fairfax County, 1Virginia; a transcript of the record is :filed
herewith and reference is made to it for the decree (R., p.
25).
. STATEMENT OF THE CASE.
.

On June 23, 1934, the appellee, through its Solicitors, Carl
Budwesky of the firm of Moncure, Budwesky & Davis, and
Albert V. Bryan, filed its bill in the Circuit Court of Fairfax County, Virginia, against the appellant only, who it was
alleged was a non-resident, for the purpdse of selling land
in said County to satisfy an alleged judgment of appellee
against appellant (R., p. 1).
.
.
Appellant filed a Motion and Affidavit in said cause as
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shown by decree of September 10, 1934 (R., p. 6), but it is
not copied in the record as a similar motion and affidavit filed
in the cause after removal to the Corporation Court of Fredericksburg is in the record (R., p. 8).
This Motion raised the question of jurisdiction and other
questions, and it, when re-filed in the Corporation Court,
'-alleges that appellee sought tl1e decree of reference, but the
Circuit Court denied it, and then appellee had the cause removed, without notice, to the Corporation Court of Fredericksburg, and without his knowledge or consent, and then the refiled Motion again raised jurisdiction of the Corporation
Court; there was no land in Fredericksburg, and no party
to the cause resided therein.
The Corporation Court, without passing on said Motion and
affidavit, but referred to it in the decree of reference, on
September 20, 1934 (R., p. 13), referred the cause to Charles
A. Davis, of Alexandria, a member of the firm of Moncure,
Budwcsky & Davis, of which Carl Budwesky, solicitor for the
appellee, was also a member, as a Special Commissioner,
not Commissioner in Chancery, to report the lien, but did not
require, as is made mandatory by the Code 6267, a report of
ull taxes and delinquent taxes; the said Special Commissioner
reported taxes for the year 1934 only, did not report as to
other years or delinquent taxes; this omission from the decree and also the report made the decree, the report, the
order of sale of March 4, 1935, and all other subsequent
proceedings erroneous, invalid and void. (Report, R., pp.
17-8-9 ; decree, R., p. 25).
Commissioner Davis reported land worth $2,300, and assessed for taxes at $1,380, but Commissioner Budwesky, who
made the sale, when his client bid in the property, reported
that the bid of $1,000.00 was a good price, and recommended
it be confirmed.
The decree of sale (R., p. 25) did not direct where the
property was to be sold or where advertised by publication
for two weeks.
Commissioner Budwesky advertised the property by publication in Alexandria City, and not in Fredericksburg andjor
Fairfax County, and then sold it in Alexandria City, without
any notice to, or knowledge of, appellant; to his client, appellee for $1,000 when Commissioner Davis had reported it
worth $2,300. (R., p. 28; Rep. Com'r. Budwesky.)
The decree of reference required Commissioner Davis to
report all the real estate of appellant in the State of Virginia,
which requirement Commissioner Davis ignored; had he propm·ly searched or made inquiry he would have found other
funds belonging to appellant.
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If the rentals of all lands of appellant will satisfy the
jutlgment within five years no decree of sale can be had.
The errors assigned are :
·
1. The Circuit Court erred in not sustaining the :Motion,
with affidavit of appellant.·
2. The Circuit Court erred in removing, and the Corporation Court in·receiving, the cause, as there is no jurisdiction
for the Judge to remove a cause unless the Court to which
the cause is removed "have jurisdiction of the subject matte.r" under Code 6175, which is made part of 6176; the subject matter, the land, was solely in Fairfax Oounty, with no
part in Fredericksburg, and neither party resided in Fredericksburg; the suit could not have been instituted in the Corporation Court and cannot be removed there.3. If the Judge of tl1e Circuit Court could not try this
cause, and no other Court had jurisdiction of the subject
matter, the Court erred in not requesting the Governor to
designate some other Judge to .try it under Code 5898, as
that section takes care of cases of this clmracter, and Code
6176 is not applicable as it, hy its last sentence, is limited
to the restriction of 6175.
4. The Court erred in appointing the associate of a solicitoi·
for plaintiff, appellee l1ere, as Special Commissioner to report liens, and also for not requiring a report of taxes.
5. The Court erred in assuming jurisdiction.
6. The Court erred in confirming the report.
.
7. The Court erred in not requiring the property to be sold
in Fairfax County, after notice to appellant and publication
in tlmt County of the sale.
The Court should have sustained the motion of appellant
filed in each court as there was no jurisdiction or authority to
remove the cause to the Corporation Court, and the decree of
sale, which is a final decree, is not only erroneous hut invalid
and void as Code 6176 provides the Court "may, without
motion or notice, o1·der the case .to be removed to any court
to which it might be removed, on motion and notice, under the
preceding section", wl1ich is 6175, and provides such case may
be "removed to any other court having jurisdiction of the
subject matter".
This prohibits removing to a court without jurisdiction of
subject matter, and by using words, ''other court having jurisdiction", it restricts the removal to court having same jurisdiction of subject matter as court ordering removal.
But for this_>prohihition or restriction then in cases like
the one at bar there would be two optional methods of proce-
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dure, one by appointment by Governor of another Judge
under 5898, and one under 6176, and this would lead to confusion and delays, therefore, the legislature made the method
clear by inserting this prohibition as to jurisdiction.
This suit where appellant only defendant and a non-resident, and appellee only plaintiff, residing in Alexandria city,
and all of land in Fairfax County, could not have been brought
in FredCI·icksburg, according to Code 6049, and Virginia, &c.,
R. Co. v. Hollingsworth, 107 Va. 359; 58 S. E. 572, cited thereunder that the statute fixes the venue of all causes, and Pot·ter
v. Young also cited that if there had been another defendant
residing in Fredericksburg the suit could have been filed
there.
The decrees of reference and sale are eacl1 void and
erroneous as the court is prohibited from entering same by
Code 6267 unless the order ''specifically directs that an account be taken of All Delinquent Taxes upon said land".
These are not just casual, optional words of instruction, but
are peculiarly mandatory words with well lrnown and judicially recognized meaning, anq. cannot be ignored.
Code 6179 does not leave it open for the court to appoint
a Special Commissioner to take an account instead of referring
it to a regular Commissioner in Chancery in any and all cases
according "to his whim; the statute gives the permission when
the Court "shall deem it proper", and this implies some
special reason that mandatorily makes it proper. There was
no occasion here for it, as Comr. Davis does not live in Fairfax County, where the land is located.
•
Citations under this section of the Code are Bowers v.
Bowers, 29 Gratt. 697, that an attorney to the cause cannot
be a Commissioner, nor can a creditor or party to the suit
be under Dillard v. Krise, 86 Va. 410; 10 S. E. 430, and Ette,.
v. Scott, 90 V a. 762; 19 S. E. 776.
Questions of law appearing on the face of the I'ecord and
· report can always be raised in this court, although no exceptions to the report of the Commissioner, as appears from
the many citations to this section of the Code.
There was no notice of the time and place of taking the
account under Code 6180, which must be by publication, nor
was there any notice under Code 6043 as to a non-resident.
There was no notice of sale .under this section, which requires it to be within jurisdiction of Court, but it was published only in Alexandriu city, not in Fredericksburg or Fairfax County.
That there must be a.n account' taken of all liens and the removal of all clouds, and the selling of a perfect title, in a regu-
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lar method authorized by statute, without evasion of sta~u
tory requirements has been held by this court from earliest
days. Rossett v. Fisher, 11 Gratt. 492; Shultz v. Ha.tzsbrough,
33 Gratt. 567; Shickel v. Improvement Co., 99 Va. 88; 37 S. E.
813; Hudson. v. Barha1m, 101 Va. 63; 43 S. E. 189; Anderson
v. Phlegar, 93 Va. 415; 25 S. E. 107.
The in·egularities in sale and advertisement, as well as
the violations of the prohibitions as to jurisdiction, naturally would lead to the sacrifice of the $2,300 property for
$1,000 to the appellee, client of the selling Commissioner, who _
was partner of the reporting of liens Commissioner.
Such actions and sales cannot be justified, and should be
revoked and reversed summadly.
This is especially true where the Court specifically directs
the Commissioner to report 011- all the land of wh;ch appellant
is seized in Virginia, which instruction the Commissioner,
without any explanation, ignores; had he made search he
would have found other land, and this Court cannot assume
that such other lands and the land in Fairfax would not
yield sufficient rents and income to within five years pay the
alleged judgment; is this Court going to permit guessing as
to whether or·not a.statutory requirement for a sale has been
met, because an officer, and in this case an officer not au~
thorized by lnw, has failed to comply with a decree of court 1
This petition is adopted as the opening brief, and a copy
. hereof was delivered to counsel for appellee on September
3, 1935, and orul argument on this petition is requested.
The appellant prays that an appeal may be awarded, and
bond fixed, said errors be reviewed, reversed and corrected,
the decree of Marcl1 4, 1935 (R., p. 25), and the other decrees
herein, be reversed with instructions that the Corporation
Court of Fredericksburg retur.n all the original records of
the Circuit Court of Fairfax County for further proceedii1gs
and trial on its merits in accordance with the opinion of this
Court; with costs and such other relief be granted as may be
adapted to the nature of the case.
HENRY '\VOODHOUSE, Appellant.
By RAYMOND :M. HUDSON,
MINOR HUDSON,
Counsel.
I, Raymond 1\I. Hudson, a counsel practicing in the Supreme
Uourt of Appeals of Virginia, hereby certify that in my
opinion sufficient error appears in the proceedings and de-
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cree shown by the accompanying record and the foregoing
petition to make it proper for the same to be reviewed by
this Court.
RAYMOND M. HUDSON.
Received September 3, 1935.
M. B. WATTS, Clerk.
Sept. 18, 1935. Appeal and supersedeas awarded by the
Court. Bond, $500.00.

M. B. W.
Received Sept. 28, 1935.

M. B. W.
Nov. 14, 1935. Supe·rsedeas dismissed as improvidently
awarded. Appeal· continued. Same bond.

To Burke & Herbert Bank & Trust Co., or Albert V. Bryan,
Carl Budwesky, its Solicitors:
Take notice that on September 3, 1935, I will apply to
one of the Judges of the Supreme Court of Appeals of Virginia at Richmond for an appeal on the foregoing petition
and the transcript of the record, and we have asked for oral
argument.
This is to give you an opportunity to reply to the petition
if you so desire within the time permitted by the Rules.
RAYMOND M. HUDSON,
MINOR HUDSON,
Counsel.
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RECORD
VIRGINIA:
In the Circuit Court of Fairfax County.
IN CHANCERY.
Burke & Herbert Bank & Trust Company

v.
Henry '\T ooclhouse.
To the Hon. Walter T. McCarthy, Judge of the Circuit Court
of Fairfax County:
The bill of your complainant Burke & Herbert Bank & Trust
CQmpany, a corporation existing under and by virtue of the
~aws of the State of Virginia, respectfully shows unto your
honor:
(1) That by a decree of this Court entered on the 15th day
of April, 1933, in the cause of H. R. Burke, et al., v. Henry
Woodhouse, H. R. Burke, Arthur Herbert and C. S. Taylor
Burke, partners trading as Burke & Herbert were granted a
judgment against the said Henry \Voodhouse in the sum of
$8,000.00, with interest thereon from January 15, 1931, until
, paid, upon notes waiving the benefit of the homestead exemption; that the said judgment was duly recorded on the judgment lien docket of this Court, nnd that the said judgmenl is
subject to a credit in the sum of $1,571.50 as of l\fay 2, 1933.

(2) That for value received the said H. R. Burke, Arthur
Herbert and C. S. Taylor Burke, partners trading as Burke
& Herbert, have transferred, assigned and set over unto this .
complainant all of their rights, title and interest. in said judgment with other property, allCl this complainant is now entitled
to the said judgment and the right to enforce payment thereof.
.
(3) That the said judgment is now a lien upon certain real
property owned by the said defendant Henry Woodhouse,
situated in Fairfax County, Virginia, lmovm as part
page 2 ~ of the 'Vease Farm, being formerly a pnrt of tlw
"Huntley Farm", bounded and described according to a survey made by Joseph Berry, C. E., dated May 25th,
1928, as follows, to-wit:
.
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BEGINNING at old corner stake on the north side of the
County Road which runs from the Pearson and Harrison
farms to the 'Vashington-R.ichmond Highway and in a branch;
thence with the said side of the County Road, whicl1 was the
boundary of the Old Kirby Tract, N. 75° 44' W. 992.8 feet,
to an old stake a corner to the land formerly owned by Fannie
Beets or ,V. F. P. Reid; thence with the line of said land
S. 17° 10' \V. 1,728.2 feet to a stake; thence running through
the land of F. J. \Vease S. 72° 50' E. 860.8 feet to a cedar
stake in the branch; thence up the middle of the branch and
binding herewith, by average lines as follows: N. 5° 13' E.
893.7 feet, N. 50° 31' E. 322.5 feet and N. 29° 31' E. 650 feet
to the beginning, cont~ining 33.01 acres,
LESS AND EXCEPT, however, all tbat tract of land, with
the improvements thereon, described as:
BEGINNING at the old corner stake in a branch of Little
Hunting Creek on the north side of the .County Road which
ran from the Pierson and Harrison Farms to the Washington-Richmond Highway, now known as George \Vashington Air Junction Drive, thence with the said side of the said
' County Road (now Air Junction Drive) N. 75° 44' W. 992.8
feet to the old stake, a corner to the land formerly owned
by Fannie Betts or ,V. F. P. Reid, thence with the line of
feet, thence running through
said land S. 17° 10' W.
the said Wense farm eastwnrd to the branch, thence following
the said branch north-eastward, to the beginning, containing 10 acres.
Being a part of the same property conveyed to the said
Henry \Voodhouse by F. J. 'Vease et ux by a deed date July
1Q, 1929 and recorded among the land records of Fairfax
County, Virginia in Liber R. No. 10 at page 417.
(4) That the said property is unimproved and the rents
and profits therefrom will not within five years be sufficient
to pay the said indebtedness, and the said defendant has no
personal property within the State of Virginia, to the knowledge of this complainant, subject to levy bv execution issued
on said judgment.
"
(5) Your complah1ant is advised that by virtue
page 3 ~ of the foregoing facts it is .entitled to come into a
c011rt of equity praying· for a sale of said property
to satisfy the said judgment.
IN CONSIDERATION WHEREOF and for as much as
your complainant is without remedy save in a court of equity
where matters of this kind are only and properly cogniznblc,
your complainant prays:
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(a) That the said Henry 'Voodhouse be made party defendant to this bill and required to answer the same, but not
under oath, answer under oath being expressly waived.
(b) That all proper references and inquiries be directed
11.nd that the said property be sold under decrees of this
Court, and that the proceeds of said sale, after payment. of
the costs of this suit and of such sale, be. applied towards
the satisfaction of the said judgment of this complainant.
(c) For such other relief, both general and special, as to
equity may seem meet and the nature 9f the case may require, and that all other things be ordered and done for the
complete disposition of this cause.
And your complainant will ever pray, etc.
BURKE & HERBERT BANK & TRUST
COMPANY,
By C. S. TAYLOR BURKE,
President.
CARL BUDvVESKY,
ALBERT V. BRYAN,
Solicitors for Complainant.
Filed: In the Clerk's Office of the Circuit Court of the
County of Fairfax, .Virginia, this 23rd day of June, 1934.
Teste:
JOHN M. WHALEN,
Deputy Clerk.
ORDER OF PUBLICATION.
In the Clerk's Office of the Circuit Court of Fairfax County,
Virginia, June 23rd, 1934.
·
IN CHANCERY-ORDER OF PUBLICATION.
Burke & Herbert Bank & Trust Company, Complainants,
versu-s
Henry 'Voodhouse, Defendant.
The object of this suit, as shown by the bill of complaint
filed herein, is to subject certain real estate of the defendant
situated in the County of Fairfax, Virginia, described as containing 33.01 acres, less and except therefrom a parcel thereof containing 1.0 acres, to the payment of a certain judgment
of H. R. Burke, et al., v. Henry Woodhouse, now assigned
to and held by the Complainant herein.
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. An affidavit having been made and filed showing that the
defendant, Henry Woodhouse, is a non-resident of the State
of Virginia, and that his last known post-office address is 280
Madison Avenue, City of New York, New York;
It is therefore ordered that the above named defendant do
appear here within ten days after the due publication of this
order and do what is necessary to protect his interests in
this suit.
It is also ordered that a copy of this order be publisl1ed
once a week for four consecutive weeks in the Fairfax Herald,
a newspaper published in the County of Fairfax,
page 5 ~ Virginia, and that the Clerk of this Court do post
at the front door of the Court House Building of
said County a duly certified copy of this order on or before
the next succeeding rule clay after the same is entered and
send, by registered mail, a like certified copy thereof to the
said defendant at the address hereinabove set forth.

part".
Teste:
F. ,V, RICHARDSON, Clerk.
By JOHN M. WHALEN,
Deputy Clerk.
A copy-Teste:
F. W. RICHARDSON, Clerk.
By: JOHN M. WHALEN,
Deputy Clerk.
CARL BUDWESKY and
ALB.ERT V.. BRYAN,
Solicitors for Complainant.
page 6
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Virginia:

In the Circuit Court of Fairfax County, September 10,
1934.

IN CHANCERY.
Burke & Herbert Bank & Trust Company
'V.

Henry Woodhouse.
This cause came on this day to be heard upon the bHl of
complaint and upon process upon the defendant by an order

Woodho~se

H.
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of publication duly entered, published, posted, mailed and
matured in accordance with the statutes in such cases made
and provided, and upon a paper filed by the said defendant
entitled "Affidavit and ~Iotion of Henry Woodhouse", and
,vas argued by counsel.
Upon consideration whereof it appearing to the Judge of
this Court that he is so situated as to render it improper in
his opinion for him to decide such case, or preside at the
trial thereof, it is ordered that the same be removed to the
Corporation Com't of Fredericksburg, Virginia.
The Clerk of the Circuit Court of Fairfax County, Virl,rinia, will transmit to the Clerk of the Corporation Court of
Fredericksburg, Virginia, the original papers herein, with
copies of all rules and orders made, and a statement of the
costs incurred by each party herein.
page 7
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Virginia:

In the Corporation Court of the City of Fredericksburg,
September 20, 1934.
IN CHANCERY.
Burke & Herbert Bank & Trust Company

v.

Henry Woodhouse.
The Judge of the Circuit Colll't of Fairfax County having
ordered that this cause be removed to this Court because he
was so situated as to render it improper in his opinion for
him to decide the cause, or to preside at the trial thereof,
it is ordered that this cause be placed upon the docket of this
Court, the clerk having received from the clerk of the. said
Circuit Court of Fairfax County the original papers herein;
with copies of all rules and orders made, as well as a statement of the costs.
page 8 ~

The Corporation Court of the City of Fredericksburg, ;Virginia. .
·

Burke & Herbert Bank & Trust Company, Complainant,
verstts
·Henry Woodhouse, Defendant.
Sirs:
PLEASE TAKE NOTICE that upon the annexed affidavit
and motion of Henry Woodhouse, verified the 13 day of Sep-
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tember, 1934, the undersigned will move this Court for the
relief prayed for in the said affidavit and motion at 10 o'clock
A. M. September 17, 1934, or as soon thereafter as it may be
heard, and that the said affidavit and motion are being transmitted to the Court by registered mail, and submitted without argument, in opposition to the proceeding referred to in
your letter dated September 10, 1934, copy of which is annexed to the said affidavit as Exhibit B.
Dated New York,

S~ptembcr

13, 1934.

Y onrs, etc.,

HENRY WOODHOUSE,
Defendant appearing especially, Office &
Post Office Address, 280 Madison Avenue, City and .State of New York.
To Burke & Herbert Bank & Trust Company, H. R. Burke,
C. S. T. Burke, Arthur Herbert, Albert V. Bryan and the
Clerk of the Circuit Court of Fairfax County, Virginia.
page 9
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The Corporation Court of tile City of Fredericksburg, Virginia.
·

Burke & Herbert Bank & Trust Company, Complainant,
versus
Henry Woodhouse, Defendant.
AFFIDAVIT AND MOTION OF HEN:a,Y "WOODHOUSE,
SPECIAL APPEARANCE.
State of New York,
· City and County of New York, ss:
I, Henry Woodhouse being first duly sworn, depose and
state:
I enter my special appearance in this proceeding to move
the Court to dismiss this proceeding, and assign the following
grounds for this motion:
1. That no motion papers 1lave been served upon me, nor
has any process bee1~ set·ved upon, me indicating how this proceeding was moved to this Court, the grounds ttpon which it
was moved and, the groun.ds for the present motion. There-.
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fore, there has not been the due process to which a party
entitled by law.
2. That there is another action pendin.g in the Huprerne
Court of the United States between the same parties, for the
same cause.
.
3. That this Court does not have jurisdiction of the I'eal
· action
estate involved or the subject of this motion because the said
real estate and subject are ~tnder the jurisdiction of the
Supre·me Court of the United States.
4. That the decree which this Court is asked to enter has
been refused by the Circuit Court. of Fairfax County, Virginia, and, I am advised, the Court, the Clerk and the Commonwealth Attorney '\Varned Albert V. Bryan and Burke ct
11 erbert that to proceed in this matter would constitztte an
a-ttempt to obstruct the orderly administration of J·u.stice, in
willful contempt of the dignity, the honor1 jurisdiction and authority of the Supreme Court of the Umted States.
5. That under date of June 26, 1931,, Albert V.
page 10 ~ Bryan transmitted to me a copy of a ]Jroposed
"Orde1· of Publication" i1~ the above entitled proceedings, brought by him and his clients in the Circuit Court
' of Fairfax County.
'
6. Thereupon I entered· my special appearance and moved
the said Court to dismiss the said proceeding, upon the
grounds that the said Court does not have jurisdiction over
the real estate and subject involved in said proceeding, the
said real estate and subject being under the jurisdiction of
the Supreme Court of the United States, and other grounds
set forth in my motion to dismiss, copy of whicl1 is hereto
annexed marked Exhibit A, and made a part of this motion.
7. I am advised that the Circuit Court of Fairfax County
duly took judicial cognizance of the said grounds, and said
Albert V. Bryan and Burke & Herbert were duly advised by
the Court, the Cle~·k of the Court and the Commonwealth
Attorney that the decisions of the Supreme Court of the
United States cited in my motion to dismiss are controlling
decisions and they would not be parties to said proceedings,
as to do so would constitute an attempt to obstruct the orderly
administration of Justice, and willful contempt of the diguity,.honor, jurisdiction and authority of the Supreme Court
of the United States.
·s. Thereupon said Albert V. Bryan and said Burke & Herbert evolved a scheme to move in this Court, misrepresenting the status of the proceedings, and to not advise me of
the nature of tbe proceedings. The obvious pui·pose of theit~
scheme is to create the color of judicial sanction from this
i.~
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Court with which to clothe their willful acts, whereby they
have sought to obstruct the orderly administration of Justice,
in contempt of the dignity, the honor, jurisdiction and authority of the Supreme Court of the United States and of
the United States Circuit. Court of Appeals.
9. As part of their schemes to deprive me of my properties
and ·rights without due process of la:w, and to block my appeal from any determination of my motion to dismiss that
might be contrary to the controlling decisions handed down
by the higher Courts in similar cases, the said Burke & Her.
bert and Albert .V. Bryan withhold service from
page 11 } me of any papers in this proceeding after serving
upon me a notice of a proposed ''Order of Publication".
They did not serve or file any papers in opposition to my
motion to dismiss, in the Circuit Court of Fairfax County,
did not serve any papers whatsoever to indicate that they
intended to move, or had moved to remove the proceedings
from the Circuit Court of Fairfax to this Court, and have
not served any papers indicating that they have made a
motion in this Court, or stating the grounds upon which they
have moved or ,intend to move. The only notice received is
the letter annexed as Exhibit B. Their scheme is, again, to
make oral misrepresentations to the Court in this proceeding,
and then make further misrepresentations about this proceeding in other Courts.
10. Their contempt for the dignity, honor, jurisdiction and
authority of the Supreme Court of the United States is monumentally willful, aud their schemes to obstruct justice is·
clearly contumacious and creates a duty on the part of this
Court to dismiss the proceedings herein a:nd to hold and
declare the said Burke & Herbert in contempt and punish
them and require them to pay a fine to the use of the defendant Henry Woodhouse.
WHEREFORE, I respectfully pray that this motion be
granted, and that the Court may decree that it has no jurisdiction over the real estate and subject involved while the
same is in the constructive possession of the Supreme Court
of the United States, and that the said Burke & Herbert
and Bryan have acted in contempt of the Court, as aforesaid, and that they be punished for same, and be required
to pay a fine to the use of defendant Henry Woodhouse,
and that said woodhouse may have such other and further
relief as the. nature of the case may require, and his costs
and disbursements herein.
HENRY WOODHOUSE.

H. Woodhouse v.. Burke & Herbert Bk. & Trust Co.
page 12}
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EXHIBIT B.
Attorney for the Commonwealth.
Law Office
ALBERT V. BRYAN
Burke and Herbert Bank Building
Alexandria, Virginia
Telephone 8.
September the Tenth, 1934.

Henry Woodhouse, Esquire
280 1\fadison Avenue
New York, New York.
Dear Sir:
Please take notice that at ten o'clock A. M. September
17th, 1934, or as soon thereafter as it may be heard, Burke &
Herbert Bank & Trust Company will move the Corporation
Court of the City of Fredericksburg, Virginia, at the courthouse thereof, to enter a decree of 1·eference in the cause of
Burke & Herbert Bank & Trust Company v. Henry Woodbouse, which cause has been transferred to that court from
the Circuit Court of Fairfax County, Virginia.
Very truly yours,
(Signed) ALBERT V. BRYAN,
Attorney for Burke & Herbert Bank &
Trust Company.
AFFIDAVIT OF SERVICE.
City and County of New York, ss:
·
Henry W oodhousc, being duly swo1'11, deposes and says
that he is the defendant named in the proceedmg herein, that
on the 13th day of September, 1934, he served a copy of the
within affidavit and motion on Burke and Herbert Bank &
Trust Company and upon Albert V. Bryan, by depositing a
true copy of the same securely enclosed in a postpaid wrapper
in the Post Office regularly maintained by the United States
Government at the Grant Central Station, in the City and
State of New York, directed to the said parties at the Burke
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& Herbert Building, Alexandria, Virginia, that being the addresses designated by them for that purpose upon the. proceeding papers in this action.

HENRY 'VOODHOUSE.
Subscribed and sworn before me by Henry Woo~ouse,
in the county, City and State of New York, and given under
my hand and seal this 13th day of Septe~ber, 1934.
(Seal)
page 13

~

:virginia :

Corporation Court of the City of FredericksbU1·g, September 20th, 1934, present Honorable Frederick 'V. Coleman,
Judge of the Fifteenth Judicial Circuit.

.

Burke & Herbert Bank & Trust Company
'V.

Henry Woodhouse.
This cause came on this day to be heard upon tlle bill of
complaint and upon process upon the defendant by an order
of publicaton duly entered, published, posted, mailed and
matured in accordance with the statutes in such cases made
and provided, and upon a paper filed by the said defendant
entitled "Affidavit and Motion of Henry Woodhouse", and
was argued by counsel.
Upon consideration whereof the Court doth adjudge, order
and decree that this cause be, and it is hereby, referred to
Charles A. Davis, who is now appointed a special commissioner for the purpose, to ascertain and report to the Court
upon the following inquiries:
· (1) What amount, if any, is the complainant entitled to recover from the defendant upon the monetary decree set forth
in said bill.
(2) Of what real property in the County of Fairfax, or
elsewhere in Virginia, is the defendant seized and possessed,
the value thereof, both fee simple and rental, and the liens,
if any, thereon, with the order of priority of such liens.
(3) Whether the rents and profits from the said property,
if any, will within five years be sufficient to pav the amount to
•
which the complainant is entitled.
(4) Whether all necessary parties are before the Court in
this cause.
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(5) Any other matter which to the commission may seem
pertinent, or either party may deem proper, to repage 14 ~ port to the Court, and this cause is continued.
page 15
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Virginia:

In the Corporation Court of the City of Fredericksburg.

IN CHANCERY.
Burke & Herbert Bank and Trust Company

v.

Henry Woodhouse.
I, Charles A. Davis, having heretofore been appointed
special commissioner in the above entitled cause, do solemnly
swear that I will faithfully and impartially perform all of
my duties as special commissioner, agreeably to the order
of the Court, to the best of my ability and understanding.
So help me God.
CHARL.ES A. DAVIS.
Subscribed and sworn to before me, Elliott F. Hoffman,
Clerk of the Corporation Court of the City of Alexandria,
Virginia, in the office of the clerk of said court, this 22nd day
of September, 1934.
ELT.JIOTT F. HOFFMAN,
Clerk of the Corporation Court of the
City of Alexandria, Va.
page 16 } Virginia:
In the Corporation Court of the City of Fredericksburg.
IN CHANCERY.
Burk & Herbert Bank & Trust Company, Complainant,

v.

Henry Woodhouse, Defendant.
To: Burke & Herbert Bank & Trust Company, and Henry
Woodhouse:
TAKE NOTICE: That I have fixed upon Thursday, Octo. ber 25th, 1934, at 1:00 o'clock P.M., at the Corporation Court
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Room, Alexandria, Virginia, as the time and place where I
will proceed to execute decree of reference entered by the
Corporation Court of the City of Fredericksburg, Virginia,
in the above entitled cause on the 29th day of September,
1934, wherein I am required to ascertain and report as follows:
(1) What amount, if any, is the complainant entitled to
recover from the defendant upon the monetary decree set
forth in said bill.
(2) Of what rcnl property in the County of Fairfax, or
elsewhere in Virginia, is the defendant seized and possessed,
the value thereof, both fee simple and rental, and the liens,
if any, thereon, with the order of priority of such liens.
(3) Whether the rents and profits from the said property,
if any, will within five years be sufficient to pay the amount.
to which the complainant is entitled.
( 4) Whether all necessary parties are before the Court in
this cause.
·
(5) Any other matter which to the commissioner
page 17 ~ may seem pertinent, or either party may deem
proper, to report to the Court.
'
Given under my hand this 8th day of October, 1934.
CHARLES A. DAVIS,
Special Commissioner in Chancery.
Service accepted this 11th day of October, 1934.
ALBERT V. BRYAN,
Counsel for Complainant.
CARL BUDWESKY, p. q.
In the Corporation Court of the City of Fredericksburg,
Virginia.
IN CHANCERY.
Burke & Herbert Bank & Tntst Company, Complainant,

v.

Henry Woodhouse, Defendant.
· To the Honorable Frederick W. Coleman, Judge of said Court:
Undersigned Special Commissioner of Reference respectfully reports that he fixed upon Thursday, October 25th, 1934,
at 1 :00 o'clock, P. M., in the Corporation Court Room of
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the City of Alexandria, Virginia, as the time and place where
he would execute tbe decree of reference entered herein on
September 29th, 1934; that counsel for complainant accepted
service of due notice thereof, as will appear from the otiginal
of such notice filed herewith as a part of this report; that a
copy of such notice was sent by registered mail to defendant Henry Woodhouse, No. 280 :Madison A venue, New York
City, and was receipted for by him in person, as will appear
from the Postoffice return receipt filed herein as a part of
this report; no appearance was made at that hearing by or on
behalf of defendant. There were present C. S.
page 18 ~ Taylor Burke, an officer of complainant cprporation, and bis attorney Albert V. Bryan. The deposition of Mr. Burke was taken, reduced to writing and i~
filed as a part of this report.
Defendant tbrough his attorney, Raymond M. Hudson,
mailed a supposed appeal to the Supreme Court, seeking to
appeal from the interlocutory decree of reference entered in
this cause, which notice of appeal is filed as .a part of this
report.
Under the first inquiry directed, viz:
(1) What amount, if uny, is the complainant entitled to
1·ecover from the defendant upon the monetary decree set
forth in said bill 1
Complainant is entitled to recover from defendant Henry
Woodhouse, the amount set forth in the judgment of record
at Fairfax Courthouse, viz: $8,000.00, with interest froio January 15th, 1931 until paid, subject to a. credit of $1,571.50 as of
May ~nd, 1933, together with costs of $35.84.
Under the second inquiry directed, viz:
(2) Of what t•eal property in the County of Fairfax, or
elsewhere in Virginia, is the defendant seized and possessed,
the value thereof, both fee simple and rental, and the liens,
if any, thereon, with the order of priority of such liens?
Commissioner finds title vested in Henry Woodhouse to
property described in the Bill of Complaint filed in this
cause, to-wit: part of the Huntly farm, containing 33.01 acres,
LESS AND EXCEPT 10 acres thereof, reference to said
Bill of Complaint being hereby made for a more
page 19 ~ particular dscription of the tract. From the testimony taken, and your Commissioner's lmowledge of prevailing values of land in vicinity of property in
question, it would appear that the aproximate value of the
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property is $100.00 per acre, or $2,300.00 for th~ Ian~ in question. In view of the fact that the property Is ummproved
it bas no rental value and is bringing in no income. The
assessed value at the present time of the property $60.00
per acre.
Your Commissioner reports the following liens upon said
23 acre parcel in the order of their priority, viz:
1934 taxes $43.06 plus a penalty of 57o if not paid by
12/6/1934.
Judgment of Burke & Herbert v. Henry Woodhouse of
record in J. L. B. 10, p. 58 (Being docketed at Fairfax on
April18, 1933).
Judgment of Ethel Hyatt v. Henry Woodhouse Oct.14, 1933,
for $482.74, interest and cost. (Docketed Fairfax October 14,
1933.)
By deed of acquisition of 33.01 acre parcel including the
subject of this proceeding, it was provided (See Liber. R. No.
10, page 417) that upon payment of $2,000 note number one,
reserved lien should be considered released in full from the
23 acre parcel. It appears that such note has been paid
in full with interest so that the reserved lien is no longer
thereon.
Under the third inquiry directed, viz:
(3) "Whether the rents and profits from the said property,
if any, will within five years be sufficient to pay the amount
to which the complainant is entitled Y
It :would appear that there are no rents or profits from
the property in question, and should such rental be ppssible,
it would be of such a small amount as to be insufficient to
keep up the taxes-and certainly would not pay
page 20 ~ complainant's claim within a period of five years.
Under the fourth inquiry directed, viz:
(4) Whether all necessary parties are before the Court in
this cause?·
All necessary parties are before the court in this cause.
Under the fifth inquiry directed, viz:
(5) Any other matter which to the Commissioner may seem
pertinent, or either party muy d~?em proper, to report to the
court.
A copy of the assignment of all assets of Burke & Herbert
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to Burke & Herbert Bank & Trust Company is made a part
of this report for the purpose of the record-original having
been exhibited to Commissioner.
No further question having been raised by parties in interest, this report is respectfully submitted.
CHARLES A. DAVIS,
Special Commissioner in Chancery.
Filed: In the CJerk's Office of the Corporation Court of the
City of Fredericksburg, Virginia. Dec. 1, 1934.

J. W. ADAMS, Clerk.
page 21 } Virginia:
In the Corporation Court of the City of Fredericksburg.
Burke and Herbert Bank and Trust Co., Complainant,

v.

Henry Woodhouse, Defendant.
NOTICE OF APPEAL AND DESIGNATION OF THE
RECORD.
To Charles A. Davis, Special Commissioner in Chancery,
Alexandria, Virginia, A. V. Bryan, Esq., Attorney for
Burke and Herbert:
Take notice that the undersigned, Henry Woodhouse, defendant in the above suit, makes and files this designation of
the record for the transcript on appeal and which he will apply
for to the Clerk of the above named Court on November 3,
1934.
1.
2.
3.
4.

Bill of Complaint.
Order of Publication.
Motion of Defendant and Affidavit therewith.
All decrees of the Court. ·
HENRY WOODHOUSE,
Defendant.
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Supreme Court of Appeals of Virginia.
NOTICE OF APPLICATION FOR APPEAL.

To Charles A. Davis, Special Commissioner in Chancery,
Alexandria, Virginia, A. V. Bryan, Esq., Attorney for
Burke and Herbert:
Take notice that at 10:00 A.M. on November 27, 1934, I will
·, apply to the Supreme Court of Appeals of the State of Virginia for au appeal from the decree in the above
page 22 ~ cause entered September 20, 1934, and all former
decrees therein on the transcript of the record as
set .out in the foregoing designation of the record with the
petition for appeal, copy of which will be served on you in due
course.
HENRY 'WOODHOUSE,
Defendant.
280 Madison .Avenue, New York City.
KNOW ALL MEN BY THESE PRESENTS, that in consideration of the sum .of Ten Dollars ($10.00) and other
'valuable considerations, Harry R. Burke, C. S. Taylor Burke
and Arthur Herbert, partners trading as Burke & Herbert,
Bankers, Alexandria, Virginia, do jointly and severally bargain, sell, convey, transfer and assign to Burke and Herbert
Bank; & Trust Company, a corporution existing under and by
virtue of the laws of the State of Virginia, all of .the assets
of the said partnership as the same are shown on a verified and certified copy of the balance sheet of said partnership
as of the close of business December 19th, 1933, which copy
was filed with the directors of the said company at their
meeting on December 19, 1933, which assets include specifically the banking business, good will, the exclusive right to
use the name of Burke & Herbert or any similar name, its
ledgers, pass books, check books, stationery, vaults, safe deposit boxes and office equipment now located in the bank building at the southeast corner of King and Fairfax Streets,
Alexandria, Virginia, and including also all the moneys, obligations, credits, bills and notes receivable with the accrued
interest thereon, mortgages, deeds of trust, mortgage notes
and bonds, deed of trust no'tes and bonds, real and personal
property, of said partnership, all of said assets
page 23 ~ being conveyed and accepted at·their book value.
The said Harry R. Burke, C. S. Taylor Burke
and A1·tlmr Herbert, partners as aforesaid, do further covenant and agree to execute and deliver such further assurances
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and evidence of said assignment and conveyance, by way of
deeds, endorsements, or other assignments, as may be necessary and requisite.
Witness the following signatures and seals this
day
of December, 1933.
Seal
S.eal
Seal
State of Virginia,
City of Alexandria, to-wit:
I, .................. , a notary public in and for the State
and city aforesaid, do hereby certify that Harry R. Burke and
C. S. Taylor Burke, whose names are signed to the writing
foregoing and hereto annexed, bearing date on the . . . . day
of December, 1933, have acknowledged the same before me
in my State and city aforesaid.
Given under my hand this .... day of December, 1933.
My commission expires ............. .

.. . . ... . . . .. .. . .. .... .,

Notary Public.

State of ............ .
City of ............... to-wit:
I, ................ , a notary public in and for the State
and city aforesaid, do hereby certify that Arthur Herbert
whose name is signed to the writing foregoing and hereto
annexed, bearing date on the .... day of December, 1933, has
acknowledged the same before me in my State and
page 24 } city aforesaid.
Given under my hand and notarial seal this ....
day of December, 1933.
My commission expires .............. .

... . . . ... . . ........ . . . .'

Notary Public.

page 25 } Virginia:
·Corporation Court of the City of Fredericksburg on Monday, the fourth day of March, in the year of our Lord one
. thousand nine hundred and thirty-five, present Honorable
Frederick W. Coleman, Judge of the Fifteenth Judicial Circuit.

Supreme Court of Appeals o~ Virgini~

24

IN CHANCERY.

Burke & Herbert Bank & Trust Company

v.

Henry Woodhouse.
This cause originally instituted in the Circuit Court of
Fa,irfax County, Virginia, and now pending in this court,
having been referred here. for adjudication by decree duly
entered by the Circuit Court of Fairfax County, Virginia,
came on again this day to be heard upon the papers formerly
read and upon the report of Charles A. Davis, Special Commissioner of Reference, and it appearing to the Court that
.notice of the hearing held in connection with the execution of
said dec1·ee was duly forwarded to said defendant, Henry
'Woodhouse, and that said decree l1as been filed in the Clerk's
Office of this Court for more than ten days and that notice
of the filing of said report was duly forwarded to said Henry
Woodhouse, defendant, and that no exceptions have been filed
or taken to the said report, and being argued by counsel.
Upon consideration whereof, it is therefore adjudg·ed, ordered and decreed that the report of said Commissioner of
Reference be and the same is hereby ratified and confirmed
in all respects.
·
It further appearing to the court from the report of said
Commissioner that the rents and profits from the real estate
hereinafter described, which is the subject matter of this
proceeding, will not be sufficient within a period of
page 26 ~ five years to pay the amount to whicl1 complainant
is entitled and that said complainant is entitled
to bave said real estate sold so that the proceeds thereof
may be applied to the payment of his said judgment,
It is tllCrefore further adjudged, ordered and decreed that
Carl Budwesky he and he hereby is appointed a Special Commissioner of Sale to sell at public auction for cash, after first
publishing notice of the time and place of said sale twice a
week for two successive weeks before the day of said sale,
the following described real estate, to-wit:
"BEGINNING at old corner stake on the north side of
the County Road which runs from the Pearson and Harrison
farms to the Washington-Richmond Highway and in a branch;
thence with the said side of the County Road,·which was the
boundary of the Old Kirby Tract, N. 75° 44' W. 992.8 feet,
to an old stake a corner to the land formerly owned by Fannie
Betts or 'V. F. P. Reid; thence with the line of said ·Iand S.
17° 10' ·w. 1,728.2 feet to a stake; thence running through
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the land of F. J. Wease S. 72° 50' E. 860.8 feet to a cedar
stake in the branch; thence up the middle of the branch
and binding therewith, by average lines as follows: N. 5° 13'
E. 893.7 feet, N. 50° 31' E. 322.5 feet and N. 29° 31' E. 650 ·
feet to the beginning, containing 33.01 acres.
LESS AND EXCEPT, however, all that tract of land, with
the improvements thereon, described as:
· BEGINNING at the old corner stake in a branch of Little
Hunting Creek on the north side of the County Road which
ran from the Pearson and Harrison Farms to the Washington-Richmond Highway, now known as George Washington
Air Junction Drive, thence with the said side of the said
County Road (now Air Junction Drive N. 75° 44' W. 992.8
feet to the old stake, a corner to the land formerly owned
by Fannie Betts or W. F. P. Reid, thence with tl1e line of
said land S. 17° 10' W.
feet, thence running through
the said Wease farm eastward to the branch, thence following the said branch northward, to the beginning, containing
10 acres"
and before proceeding to perf01m his duties hereunder the
said Special Commissioner of Sale shall give bond
page 27 } with surety to be approved by the Clerk of this
Court, in th~ amount of $1,000.00 one thousand
dollars, and a report of. said sale wll(m had shall be duly filed
in this court for ratification or rejection.
And this cause is continued.
page 28 } Virginia :
In the Corporation Court of the City of Fredericksburg.
IN CHANCERY.
Burke and Herbert Bank & Trust Company, Complainant,
'V.

H:enry Woodhouse, Defendant.
REPORT OF COMMISSIONER OF SALE.
To the Honorable Frederick C. Coleman, Judge of the Cor.
poration Court of tl1e City of Fredericksburg, Virginia:
I, the undersigned Special Commissioner of Sale, beg leave
to report that pursuant to a, decree heretofore entered in
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this cause and after executing the bond therein required,
exposed for sale at public auction the real estate involved in
this suit as described in the Bill of Complaint and the Decree
directing sale thereof after having first caused notice of
sale to be published as directed in said ·decree and at said
public auction sale which was held in front of the Royal
Street Entrance to the :Market House at Alexandria, Virginia, at noon June 15th, 1935, after considerable bidding the
same was knocked down to C. S. Taylor Burke for the sum
of One Thousand Dollars ($1,000). Your Commissioner believes said bid to be a fair price for said real estate and
the best obtainable under existing conditions and recommends
that same be accepted and sale confirmed.
Respectfully submitted,
CARL BUDWESKY,
Special Commissioner of Sale.
Filed: In the Clerk's Office of the Corporation Court of
· City of Fredericksburg, Virginia. Aug. 2, 1935.
Teste:
J. W. ADA:MS, Clerk.
page 29 ~ District of Columbia, to-wit: ·

I, B. W. Gair, being first duly sworn, depose and state
that on August 23, 1935 I delivered to the secretaries of Carl
Budwesky, of Moncure, Budwesky and Davis, Charles A.
Davis, Special Commissioner, and Albert B. Bryan copies of
the designation of the record and the notice· of application
for transcript of the record for an appeal in the Supreme
Court of Appeals of Virginia in the case of Burke & Herbert
Bank & Trust Company v. 'Voodhouse, pending in the Corporation Court of the City of Fredericksburg, Virginia, the
said Carl Budwesky, Charles A. Davis and Albert B. Bryan
being away from their offices.
.
B. W. GAIR.
· Subscribed and sworn to before me this 27th day of August,
1935.
.
'(Seal).

MAUDE B. HUDSON,
Notary Public.
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I mailed a copy to Albert N'. Bryan, Esq., to Markham,
Va., on August 21, 1935, and be acknowledged be received
the letter with which it was enclosed.

RAYMOND M. HUDSON,
Atty. for Henry Woodhouse.
page 30 } Virginia:
Clerk's Office, Corporation Court, Fredericksburg, Virginia,
on the 28th day of August, 1935.

I, M. H. Willis, Clerk of the Corporation Court of Fredericksburg, Virginia, do l1ereby certify that the foregoing
is a true copy of the following:
Bill of Complaint,
Order of Publication,
Commissioner's. reports,
Affidavit & Motion of Defendant,
Decrees, Sept. 20, 1934, March 4, 1935, Sept. 10, 1934,
in the cause of Burke and Herbert Bank and Trust Company
v. Henry Woodhouse transferred from the Circuit Court of
Fairfax, Virginia, to the Corporation Court of Fredericksburg, Va., September 20, 1934. I also certify that the notice
required by Section 6339 of the Code of Virginia was duly
given in the manner required thereby.
Given under my hand this 28th day of August, 1935.
M. H. WILLIS,
Clerk Corporation Court of Fredericksburg, Va.
Fee $15.00.
A Copy-Teste:
M. B. WATTS, C. C.
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