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HORACE HEATH and WILLIE HEATH, Appellants
vs.

GEORGE VALENTINE, DEBORAH VALENTINE, H. G.
PETERS, JR., TRUSTEE, H. G. LAVINDER and
KATE H. LAVINDER. Appellees

PETITION
To the Honorable Justices of the Supreme Court of Appeals of

Virginia:
Your Appellants, HORACE HEATH and WILLIE
I-IEA TH, respectfully represent unto your Honors that they
are aggrieved by a final judgment of The Corporation Court of
the City of Bristol, Virginia, entered by it on the 3 oth day of
July, 1940, in a Chancery suit instituted by the Housing Authority of Bristol, Virginia, and which suit was styled in the
lower court as follows:
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Housing Authority of the City of Bristol
vs:
George Valentine, Deborah Valentine, Horace Heath,
Willie Heath, H. G. Peters, Jr., Trustee, H. G. Lavinder* and Kate H. Lavinder

Your Petitioners have changed the style of the suit in its
petition before this Honorable Court, because the original complainant has no interest in this litigation, because the property
herein involved has been transferred to it by reason of a condemnation proceeding, and it having tendered into court the
value of the property as found in the condenmation proceeding it therefore, has no interest whatsoever in the above style
case.
The original defendants included your petitioners as well
as your present defendant and after the Housing Authority succeeded in getting its title the litigation then proceeded between
the former defendants the issues being as to who is entitled to
the proceeds of the property of which was condemned. Your
Petitioners having an adverse decision rendered against them
in the lower court or the Appellates and your other form3 * er defendants, who were the recipients *of the proceeds
of the property in the lower court are now the Appellees,
and this explains the change.
A transcript of the record in said proceeding accompany
this petition, and is made a part thereof.
On the 5th day of February, 1940, the Housing Authority of the City of Bristol instituted a suit in Chancery in the
Corporation Court for the City of Bristol, Virginia, by filing
its original bill, the tenor of which bill sought to have a house
and lot on Mary Street in Bristol, Virginia, condemned by the
right of eminent domain, which right the Housing Authority
enjoys for the purpose of constructing in Bristol a low cost
rental project.
Your Appellants, Horace Heath and Willie Heath were
among the original defendants along with George Valentine
and Deborah Valentine, his wife, Valentine and wife having
purchased a one-third undivided interest in the property in
question from H. G. Lavinder and wife, however, after tl.le condemnation proceedings were over The Housing Authority for
all practical purposes dropped out of the litigation.
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At this stage of the litigation namely, April 4, I 940,
George Valentine and Deborah Valentine filed a cross-bill and
became the complainant for all practical purposes and Horace
Heath and Willie Heath became the defendant for all practical
purposes.
The Housing Authority condemned said property owned
by Horace Heath and Willie Heath and George and Deborah
Valentine, his wife, and paid into the Corporation Court of
Bristol, Virginia, $2200.00 in the place of the property.
4*

*Your Petitioners claimed a two-thirds interest of the
property in question by reason of a record title standing
in their name. Your defendants, the appellees claimed a onethird interest in the property by reason of a record title standing in their name. and relied upon estoppel to defeat your appellants' two-third interest.
The Court below held that Horace Heath and Willie Heath
were estopped to claim or set up their record title in the property, or in the $2200.00 which represents the property and
from this holding you have this petition for a Writ of Error
and Supersedeas.
ASSIGNMENTS OF ERROR
Your Petitioners assign the following errors:
1.
The Court errored in not sustaining the demurrers of
your Pet:tioners, namely those of Horace Heath and Willie
Heath filed April 4. 1940, which demurrers were overruled by
the courts decree of May 7th. 1940.
2.
The Court errored in holding that your petitioners
were estopped in refusing to ~How them to set up or claim
their interest in the $2200.00, according to the same ratio of
their record title to the real estate.

3. The Court errored in not sustaining the objections 01
Horace Heath and Willie Heath by their attorney to certain
portions of the testimony of H. G. Lavinder.
4.

3 o,

1 940,

The Court errored in entering its final decree on July
which decree divested Horace Heath and Willie Heath

4
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of their share of the $2200.00 which decree was contrary to the
law and evidence in this cause.
5*

* 5. The Court errored in not dismissing the answer and
cross- bill of George Valentine and Deborah Valentine for
the want of equity.
STATEMENT OF THE FACTS
The Housing Authority filed its original bill February 5.
1 940, seeking to condemn a house and lot on Mary Street in
Bristol, Virginia, which authority was created by Chapter I 25B of the Code, 193 8 Supplement, and of the Ordinances of the
Council of the City of Bristol, Virginia, in acting pursuant
thereunto, and by its petition respectfully shows that it is
clothed with the power of eminent domain. That it sought
to condemn house and lot in question, located in Bristol, Virginia, and alleged that the property was owned by George ValA
entine, Deborah Valentine, Horace Heath and \Villie Heath.
Process was duly issued and all the parties named as defendants appeared to defend this case.
The Housing Authority had commissioners appointed and
tendered to the court $2200.00 in cash, the amount of money
that the commissioners said was proper and fair and a fair valuation of the property.
And at this station of the law suit, the Housing Authority
was allowed to drop out because it had no further interest, and
the possession and the title now rests in the Housing Authority
of thte City of Bristol, by reason of the condemnation proceeding's, the payment into court of the amount of money fixed by
the commissioners, namely $2200.00 and by legislative en6* actment placing title immediately under *these conditions
into the Housing Authority.
The chain of title to this property rested in fee simple in
one Kate Heath, (col.), as of April 5, 1912, and as of that date
she made a deed to Ella Heath and James Heath, her unmarried
children, and by this instrument, which was duly recorded on
April 6, 191 2, the day following its execution in the Clerk's
Office in Bristol, Virginia, she deeded a two-third undivided
interest to them, namely one-third to Ella Heath and one-third
to James Heath.
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Nothing else was done concerning the chain of title until
seventeen years later, namely, October 5, r 929, she, as widow,
executed to H. G. Peters, Jr., a deed of trust involving this
property which purported on its face to cover the whole of the
property, and the deed secured a note in the amount of $600.00,
so it is obvious that even though the mortgage executed by
Kate Heath purported to cover a fee simple in the whole of
house and lot, it actually only covered a one-third interest because this is all she had, she had heretofore namely on April 5,
I 9 1 2, seventeen years prior to this date, deeded away a twothirds undivided in:erest to her two children which deed was
duly of re:ord, and therefore notice to the world by reason of
our registry laws that she, Kate Heath, the guarantor of the deed
of trust in question only had a one-third undivided interest as
a matter of record when she executed the trust deed in question.
The note secured by the deed of trust to H. G. Peters, Jr.,
was executed by James Heath, who owned a one-third interest
in the property which he had received by deed from his mother,
datd April 5, 19 1 2, but he did not execute the trust.
* Sometime later, the guarantor, in the deed of trust died,
"nd a form of assumption paper was presented to James
Heath to assume the said $600.00 mortgage which he was actually already liable for because he had executed the note as a
co-maker with his mother. but that assumption paper as was
pre~ented to him was duly executed by him. (R. 64 & 8 I)
7*

The assumption paper was presented to him by Mr. H.
G. Lavinder, attorney of Bristol, Virginia, who negotiated the
loan originally for the holder who has never been a party to
this l'tigation. Mr. Lavinder, being an attorney in Bristol.
Virginia, who engages to a great extent in r'1e lending of money
to others on real property. (R. 85).
Still later on, James Heath died, and then the original defendants, Horace Heath and Willie Heath were asked to sign a
pr:nted form of assumption by Mr. Lavinder, Attorney, through
their local agent in Br:stol, P. W. Morton. (R. 82).

Th Heaths were residents of Cleveland, Ohio, and so far
as the record shows they never saw, talk to or any in any way
communicated with any of the parties to this litigation other
than to sign the two assumption papers as was prepared by Mr.
Lavinder and ~ent to them by their local agent, P. W. Morton
for e~:ccut:on. (H.. 48 & 82)

6
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Still later on Horace Heath and Willie Heath were presented with another assumption paper, and was asked to sign
it, this they did also, and incidentially it is these two later assumption papers that the Lower Court relied on primarily to
oust the Heath's of their interest, by the way of estoppel in
pais, this was especially true as to Horace Heath.
8*

*The debt was not paid according to the tenor of the assumption papers, and the property was put up for sale, and
was sold by the trustee, H. G. Peters, Jr., in the amount of
$600.00, and bid in by Mr. H. G. Lavinder, personally, and
not as an attorney for the holder of the note. (R. 60). The
note holder has never been made a party to this litigation,
neither has opposing counsel seen cause to divulge his name and
neither has Mr. Lavinder filed a claim for any overage above
the $600.00, the price he paid as purchasing at trustee's sale.
(R. 60).
Still later on, H. G. Lavinder, personally and his wife
Kate Lavinder executed a joint deed along with the trustee, conveying the property to George Valentine and Deborah Valentine for the sum of $850.00. (R. 60).
It therefore is obvious, that the Valentines, who by the
Lower Court's final decree were recipients of all the proceeds
representing the whole of the house and lot, actually only owned the one-third interest that Kate Heath transferred to the trustee, because the Valentines stand as a matter of record in the
trustee's shoes, he having conveyed to Lavinder and Lavinder
to the Valentines.
The court in the earlier stages of this litigation entered an
order allowing the Valentines $714.00 which they undoubtedly were entitled to that being one-third of $2200.00 after the
taxes were paid. The remainder of the $2200.00 was held subject to the outcome of this litigation which from then on were
the issue raised by the answer and cross- bill of the Valentines
(R. 5 5) and to this answer and cross- bill Horace Heath
9* *and Willie Heath each filed separate demurrer.
At that time, the only parties to this litigation were Horace Heath and Willie Heath claiming between them a twothirds undivided interest and George and Deborah Valentine
claiming all of the proceeds by reason of the facts alleged in
their cross-bill. The Heaths contended then as they do now,
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that the facts alleged in the cross-bill were not sufficient in law
to entitle them to all of the proceeds and that their demurrer
should have been sustained, and that the facts alleged did not
justify the court in divesting them of their interest in the property or the fund that represents it.
The demurrer was over-ruled, and Horace and Willie
Heath answered that each of them owned a one-third interest
and sought to have the balance of the money paid to them.
Later a decree was entered requiring H. G. Peters, Jr.,
trustee and H. G. Lavinder and Kate H. Lavinder to be made
parties.
The Valentines and or Lavinder proceeded to take the
te:;timony of Mr. H. G. Lavinder, which sought to detail certain statements that James Heath, deceased, was said to have
made to Mr. Lavinder, attorney for the holder of the note, who
was not a party, and could not have had any interest in this
litigation. The statements were strenuously objected to as well
as other statements in which they sought to give oral testimony
in regard to the assumption papers which the Heaths contended
were the best evidence. (R. 79 to 86)
However, Mr. Lavinder did state that he did not know
* there was any outstanding interest in this property unt:l after this SU!t was brought, when Attorney Stant for
the Housing Authority mentioned to him on the street that
there was an outstanding interest other than that of the Valentines, to whom he had sold. (R. 83).
1 o*

The Valentines do not take the stand, therefore the record i!! silent, as to them having had any advanced information
of an outstand:ng two-thirds interest in the Heaths.
This li~igation resolves itself purely between Horace
Heath and Willie Heath on one side, as appellants seeking to
have the remainder of the $2200.00 paid to them, which represents their recorded interests in the property, the source of the
money, and the Valentines on -the other side seeking to have
Heaths estopped from claiming their two-thirds record interests
in the property, by reason of the assumption papers and the
statements of James Heath, deceased, to Mr. Lavinder, attorney
for the note holder, which note has since been paid and the
holcer is not a party in this litigation.

8
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The assumption papers were never recorded, and they
could not have been recorded because they were not acknowledged and therefore, not subject to recordation by reason of our
registry laws. But be that as it may, there is no evidence of any
kind that the Valentines ever heard of the assumption papers,
but purchased the property according to the Record with their
eyes wide open, and the records showing that the Heaths then
owned a two-thirds interest in the property.
The Valentines do not allege in their cross-bill, neither
do they offer proof that they knew of the assumption papers
or had ever heard of them when they purchased the propI 1 * erty.
*They do not contend that they have made any
improvements since they, Valentines, bought the same from
Lavinder who purchased it at the trustee's sale, as an individual.
They do not allege, or contend that Willie or Horace Heath ever
wrote them anything or even spoke to them, or communicated
with them in any way about this property, or that any communication was ever given them by Mr. Lavinder or any one
else about any phase of this property.
There is no other inference except that the Valentines relied upon their record title which was nothing more than a red
flag waving in their face. A danger signal, a deed which was
unambiguous. Which was in no uncertain terms stating that
a two-thirds undivided interest rested in Horace and Wil1ie
Heath, who were decendents of James Heath and Ella Heath,
his sister.
Still they, in the face of the record as it existed, they purchased by a deed which purported to convey a fee simple title in
all the property from Mr. Lavinder for the sum of $850.00.
The Valentines do not allege or prove adverse possession,
neither do they rely upon an equitable mortgage, but they content themselves to say, they are entitled to a one-third interest
by reason of their record title, which they have already received,
and to hide behind the skirts ·of Mr. Lavinder who has no interest in this litigation, and who was not a party until ordered
by the court after they had already filed their answer and crossbill. (R. 73).
Willie Heath and Horace Heath executed two assumption
I 2 * *papers assuming the $600.00 debt of their grandmother,
Kate Heath, which debt was secured by a lien upon all she
had, namely a one-third undivided interest in the property.

Horace Heath,· et al vs. George Valentine, et al
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The assumption papers were not deeds conveying their interest
to the trustee many years after the original trust had been executed which they were assuming, they merely agreed by this
assumption paper to personally guarantee the payment of their
grandmother's debt.
The Heaths do not deny that when they personally assumed the $600.00 debt which was secured by a lien on their
grandmother's interest that by operation of law if they defaulted and the property failed to bring the $600.00 that the
holder of the note could not take a deficiency judgment and
subject their two-thirds undivided interest in the property in
the payment of the deficiency, but this was a personal remedy
that flows to the benefit of the holder of the note, but this was
not done and hence this chapter of the litigation is closed. The
debt was not paid, the property was foreclosed, a·nd the trustee
sold to H. G. Lavinder, who bought in his own rights, not as
agent for the holder of the note secured by the deed of trust,
no.t as an attorney, but in his own right, pure and simple, and
he received so much of this property and no more than was
covered by the deed of trust which he had prepared and which
title he had searched. It was this title and no more which he
transferred to the Valen.tines and under which they now claim.
In the assumption papers executed by Horace Heath and
Willie Heath they admitted they were the sole owners, this
was the t.Jiuth. They had iinherited the two-thirds interest
13..* *from Ella Heath and James. Heath, children. of Kate·
Hea.th, and they had inherited their grandmother's, interest
subj¢ct. of cour:se to- her deed of trust on her one-third undivided:
int«rest.
Wi.Uie H-ea~h and Hora'Ce Heath have· mad·e no· misstate-ments, they have misled nobody. Nobody acted on· their statements beca·use La-vinder did not even know there was· a dis:.
crepancy in the· title; unt"l this suit was brought, anti" so there·
could, therefore, be· no fraud-, no- misstatements of the fact, no'
fraud: and hence· no one was misled and· no one was· hurt.
The note holder was the beneficiary under the. deed of
trust and lie was paid in full by Mr. Lavinder, who purchased
tr.£. p·r.openty for $600.00 at the trustee's sale.
Mr. Lavinder does. not state what the difference· was that
he· paid. as: an ov:erage to· the note holder or the beneficiary un-der the trust, neither does he make a claim· for it.
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The Valentines paid $850.00 for their interest in the
property. and they have received $71 2.00. They have a right
to sue Mr. Lavinder if they be advised on the warranty for the
difference of $ 132.00. Mr. Lavinder will lose very little, if
any because he purchased the property for $600.00 and sold it
at $850.00.
These issues are not involved in this litigation, and hence
the Heaths are not concerned with them, however, the Heaths
are concerned about the fact that they have been divested of
approximately $ 1500.00 to satisfy the Valentines who
14 * *seek unjust enrichment, who failed to obey the registry
laws, and who seek to take advantage of an estoppel which
never existed, and in which they are not in privity therewith.
ASSUMPTION
It is not questioned by either party that fee simple title
rested in Kate Heath as of April 5, 1912, see Stipulation, filed
May 29. 1940. (R. 76).
This litigation involves primarily two questions.
First:
Second:

The assumption papers and
The Law of Estoppel in pais.

Horace Heath and Willie Heath executed two assumption
papers assuming their grandmother's debt upon the one-third
of the property which she owned. These assumption papers
were printed forms, forms used every day. and the important
part of the printed forms are as follows: "* * * * * and the
said second parties hereby expressly agree that the security of
said deed of trust shall remain unimpaired by the above extension, * * * * * and to faithfully keep and perform all the
terms, covenants and conditions contained in said deed of trust.''
And the only words written in from any other form that may
have been used in the ordinary loan were as follows: "The said
James F. Heath is now dead leaving said second parties as his
only heirs and sole owners of said property." (R. 66 & 67).
Therefore, it is obvious that the important questions confronting this court is the legal effect of the assumption papers
and the estoppel in pais, which is a matter of law growing out
of the assumption papers.
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15* *In Michie's Va. & W. Va. Digest, Volume 7, at page
4 1 7, under the heading of mortgages and deeds of trust

under section
lowing:

141,

titled assumption of debt, we find the fol-

"A grantee of mortgaged premises who has purchased
subject to a mortgage for which his granter was personally liable, and has assumed the payment of the mortgaged
debt as a part of the consideration, is personally liable i:c
the mortgagee in a suit to foreclose the mortgage. Willard
v. Worsham, 76 Va. 392; Osborne v. Cabell, 77 Va. 462;
Ellett v. McGhee, 94 Va. 377, 26 S. E. 874; Pleasants v.
Flood 89 Va. 96, 104, 15 S. E. 504; Baumgardner v.
Allen 6 Munf. 439; Swain v. Virginia Bank, etc., Co., 15 I
Va. 655, 144 S. E. 645."
In C. J. Vol. 5, at page 1375, under the heading '' Assume,·' we find in the foot notes as follows: Under Subhead

D:

"The difference between the purchasers assuming the
payment of the mortgage and simply buying subject to
the mortgage. is simply that in the one case he makes himself personally liable for the payment of the debt, and in
the other case he does not assume such liability. In both
ca~e:, he takes the land charged with the payment of the
debt, and is not allowed to set up any defense to its validity." Hancock v. Fleming, 1 03 Ind. 5 3 3, 5 3 5, 3 NE
254.

We believe that universally that the courts in one accord
have construed the word assume or assumption when used in
relation to a mortgage or deed of trust to mean that the assuming party takes upon himself the burdens of another, and
guarantee.; personally that the debts secured by the deed of
trust will be d:scharged according to the tenor of the note secured by the trust.
We find in Words and Phrases Volume 1, at page 587 the
following definit:ons of the word "assume" when used
16* *in connection with mortgage or deed of trust.
"The word "assume", in a deed which recites that the
premises are subject to a certain mortgage which the grantee assurr:cs, means the same as the word "assumes to pay",

I2

anp ~mpµ11~ to fl perso~ally covenant by the grantee to
P~V rh~ ~q~tgage."
(l\4any q~es citeq-not listed)
* * * * * * * * * *
Th~r~ i~ only on~ proposition contajned in the word!.:
"~~~µmep" ~nd "agreed" to pay. The assumption to pay
th~ Qf!ht is th~ s.a111~ thing as agreeing or 1,mqertaking to
p~y iti and tp~ use o.f \:>9tP word~ '~c\ssum,e" c\nd "agree"
\~ no IlltPr~ the st~tement of two distinct propositions than
if it :qad b.e~n stated that they "agreed and agreed" to pay
tJ;w qe\)t. Joq~ v. Eddy. ~7 Pac. 190, 19 I. 90.
* * * * * * * * * *
A finding that "defendant 'assumed the mortgage' ,,

is to. be cons.trued as meaning that defendant assumed paym~t;tt o.f the mortga.ge debt. · Kastner v. Fashion Liver Co.,
85 Pac. 120, 121, i o Ariz. 23.
·

* * • * *. * * * *. *
Whe~e a de~d to land provides that the grantee "ass1,1:mes'-' all incumbra.nces then of record, the effect of the
w.:o,1;d "assumes" is equ_ivalent to. "assumes and agre.es to
p~y" 3:nd impos.es a personally liability on the grantee to
pay the in.cumbrance which may be enforced aga.~nst her
es~ate. Thomas v. Home Mut. Bldg. Loan Ass' n .. 90 N.
~- IQ~I.

1084, 243. Ill. 550.

* * * * * * • * * *
The difference between the purchaser assuming the
pa.ym.ent of a. mortgage and sil)'lply buying subject to
th.~ m.ortgage is. simply that in rhe one case he makes hims~lf personally liable for the payment of the debt, and in
t.Q~ c;>ther cas~ he does ~ot assume such liapility. In both
c.~~~s he taJ(~s, tl)e land charged to the payment of the. debt,
and is not allowed to set up any defense to its validity.··
Hancock v. Fleming, 3 N. E. 254, 255, 103 Ind. 533."
To the, same. general· effect are many definitions in the Second.
Third and Fourt~ Edit.ions of Words and Phrases, which we
will not burden the C::::ourt with.
17*
.'

* In tqe two- assum-P.tion pc1pers expibits C and D (R. 66
& 6 7) and in the printed part of each of th~se assumption
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papers· w.hich are exactly alike so far :as .the printed forms are
concerned and yet exhibit C was executed October 5, 1934, and
exhibit D was executed October 5, 19 3 6, ·we find that the assuming parties agreed that the security of .the said deed of trust
shall remain unimp;iired by the above extension.
Can it be said when they agree that the security shall re.main: unimpaired,· that they, the Heaths attempted to change
or enlarge- the deed of trust, surely. not. They merely take it
upon themselves the debt of their grandmother and agreed
that the lien of the deed of trust placed upon .the land by her
shall remain unchanged.
·
The very tenor of an assumption agreement is not to
create a new contract, a new lien, a ·new obligation, but to assume.· th~· responsibili'.ty, off the contract ·aU. ready in- existence~
They further say by this printed form that· they· will
faithfully keep: and perform, all the terms, covenants and conditions contained in ·said .trustr this .again we say merely is another· way of saying:, "I agree that I will assume. the said deed
of trust, terms and covenants ·-that. my· grandmother. made, and
step, if you please in her shoes."
1

In. each .of said assumgtion papers they agreed that they
were· the owners of. the. property in q1;1estion subject to the
lien, and we earnestly contend that. there are no misstatements,
there are no misrepresentations in these assumption paP.ers,
when they are analyzed carefully.
18*

THE EQUITY OF THE CASE·

The holder of the note has· been paid in full, he makes
no .complaint. He is not a party of this litigation and never
has been.
Mr. Lavinder who was the purchaser ( as an individu~l)
at the Trustee's sale, purchased all the the Trustee had to
£ell namely, a 1 -3 undivided interest, being. all that Kate Heath
conveyed. to Peters as Trustee.
Mr. Lavinder paid the holder of the $600.00 note off
in full including. the taxes, insurance, and interest, which total
amounted to $755.00 (R. 60) or $155.00 more than th'e prop-
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erty brought at the Trustee's sale, which was necessary to satisfy the holder of the note in full, which Mr. Lavinder saw cause
to do, because he is an Attorney engaged in the lending of money for others on real estate (R. 85).
Mr. Lavinder might have sued the Heaths as assignee of
the holder of the note for a deficiency judgment in amount of
$ 15 5.00 and subjected their 2-3 undivided interest which was
not covered by the mortgage and satisfied himself in full.
We contend that Lavinder has an adequate remedy at law.
This remedy flowed out of the warranty in the note and not
out of estoppel.
Mr. Lavinder conveyed as an individual to the Valentines
what ever interest he may have had to the Valentines for the
price of $850.00. He having paid $755.00.
So even though Lavinder was short $ I 5 5. oo in the settlement with the holder of the note at the time of the foreclosure sale, he regained $95.00 of this $155.00 loss the
19* same day in the *sale to the Valentines. Leaving a net
loss to him of $60.00 (R. 60) .
The Valentines purchased the property for $850.00 (R.
60) and they have received by reason by condemnation proceeding $71 2.00, a shortage of $ 13 2.00 and they have lived in
the house since Nov. 3 7.
The Valentines can not complain because they are guilty
of their own negligence for not looking at the title, which
was a red flag in their face. As we understand the law there
can be no estoppel for the record is plain and unambiguous.
As to Mr. Lavinder, he was guilty of his own negligence
because he admits he looked at th'e title and was not very careful (R. 86).
Lavinder had an adequate remedy at law.
The demurrers should have been sustained because on the
face of the pleadings (and at that time Lavinder and wife were
not parties) show that the record was outstanding in the name
of Heaths, the assumption papers were part of the record and
on their face they showed a want of equity on the part of the
cross-complainants.
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As we understand the law in Virginia it is the duty of
the Court regardless of the pleadings to dismiss the case of its
own motion.
This Honorable Court has expressed its opinion many
times;

20*

Meade v. King, 1 I I Va. 283, 285,
Litz v. Rowe, 117 Va. 752, 758,
Catron v. Bostic, 123 Va. 355, 360,
Wilson v. Highway Com., 4 S. E. (2nd) 746, ...
Va . . . . . .

The cross-complainants .do not themselves have clean
hands. "They seek equity where they have not done equity."
They seek the aid of the Court and they have not been diligent
themselves.
The effect of the holding of lower court would be to allow
the cross-complainants to effect a legal conveyance by pleading estoppel when the facts do not justify it.
In the Virginia Law Register, Volume 5, page 5 I, we
read as follows: It seems to be well established in Virginia that
estoppel in pais cannot operate as a conveyance of legal title to
a freehold. See Bolling v. Mayon, 3 Rand. 563, 567; Burtners v. Keran, 24 Gratt. 42; Suttle v. R. P. & P. R. Co., 76
Va. 284; Mye v. Lovitt, 92 Va. 710.
·
· This case might be stated this way: Mr. A. owns onethird of a building, Mr. B. owns the second third, and Mr. C.
owns the remaining third of the building. Mr. C. places a
mortgage on his one-third in the amount of $600.00, which
purports to cover it all, but as a matter of law Mr. C. only
mortgaged that which he had.
Mr. A. and Mr. B. inherited Mr. C's interest, and rather
than have it sold for the mortgage they assume it, but fail to
pay the debt and it was sold by the trustee.
Would the mere assumption of the lien created by Mr. C.
also en large the mortgage to cover A. and B's interest?
Could not Mr. A. and B. have transferred their property
to whom they saw fit anytime, until the note holder took a
deficiency judgment and recorded it. The mere fact that Mr.
A. and B. assumed C's note doesn't make a new mortgage.
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lrt this case the Valentines do not show by proof that they
have lost anything. They. can recover in an action at
22* *law on the warranty the imaginary loss of $132.00, but
they would be met by the defense that they have used the
house since November 12, 193 7, which undoubtedly would
cover the loss. As to Lavinder his loss is equalized in both buying and selling only $60.00, for which they· seek to take our
approximate $ 1500.00. This is inequitable. They have not
been diligent in looking at the records, and we say they have
an adequate remedy at law in the nature of a deficiency judgment, or an action on the warranty in the deed,: and that equity
should not grant the· relief sought, if for no other reason that
courts of equity absolutely refuse to grant estoppel in pais when
the record title is unambigous.
ESTOPPEL
The Court below held that Horace Heath and Willie
Heath, Appellants were estopped to set up their two-thirds undivided interest representing their undisputed record title.
It will be remembered that' Horace Heath inherited a onethird interest from his mother, Ella Heath, who in turn had received her one-third interest from Kate Heath by deed dated
and recorded prior to the trust.
It will further be remembered that Willie Heath and Horace Heath had jointly inherited a one-third undivided interest
from James Heath their uncle who in turn had received his
title from his mother by deed dated and recorded prior to the
trust.
There are no allegations in the cross-bill that Ella Heath,
, the mother of Horace Heath an illegitimate child, ever communicated in any way with either Mr. Lavinder, Attorney for
the note holder or any of the parties of this litigation. So the
only estoppel that can 'be alleged against Horace Heath are the
assumption papers, but as to tqe interest that Horace and Willie
inherited from James Heath we have the additional allegation
that James misrepresented the title to Mr. Lavinder.
But again, Mr. Lavinder surely did not rely upon James
representation as to the title because he searched the records (R.
86).
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But we contend that as the note holder was satisfied, and
is not a party to this litigation, that as this supposed
23 * *statement was made by a man whose now deceased~ and
as it was not alleged the Valentines ever heard of this
statement, that the evidence was inadmissible because it was
immaterial and because it could not be contradicted.
Be that as it may we contend that the evidence and pleadings as submitted to the court were insufficient to divest Heath's
of their record title by estoppel or otherwise.
This court has bad estoppel in pais before it many times,
and we will not attempt to cite all these cases, but rely upon
the more important ones.
In Ribble's Minor on Real Property, Volume 2, Section
r 256, on page 1692, 1693, r 694 and I 695, is a cery elaborate
and complete discussion of estoppel in pais.
'' * * * * ~ * To constitute an equitable estoppel in
these cases, the party estopped must have been appraised
of the true state of his own title, and mu·st have been guilty of fraud, actual or constructive, or of negligence so
gross as to imply fraud, and the other party must not only
be destitute of all knowledge of the true state of the title
but of any convenient means of acquiring such knowledge;
and be must have relied upon the admissions of the party
estopped to such an extent as that he will be injured by
allowing the truth of them to be disproved." * * * * * *
"But the mere failure to assert one's title, without
actual misrepresentation in respect thereto, does not operate an estoppel, if the purchasers has notice of the true
owner's title by recordation or otherwise." * * * * * *
Such is the law as was declared by the Supreme Court of
the United States as early as r 876 in a leading case styled
Bryant v. Virginia Coal and Iron Company, 93 U. S. 3 26,
24 * 23 Law Ed. 927, 929-30.

"It is also essential for its application with respect
to the title of real property that the party claiming to
have been influenced by the conduct or declarations of
another to his injury was himself not only destitute of the
.knowledge of the true state of the title, but also of any
convenient and available means of acquiring such knowl-
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edge. Where the condition of the title is known to both
parties, or both have the same ·means of ascertaining the
truth, there can be no estoppel. Crest v. Jack, 3 Watts,
240; Knouff v. Thompson, 4 Harr, 361. * * * * *"

One of the best considered cases and particular. applicable
to the case at bar is the case of Clark v. Parson, 69, New Hampshire, 147, 76 A. S. R., 157 at pages 158-159, which it is
said in part:
"The plaintiff claims that the defendant is estopped
to assert title to the premises, because after he acquired the
title he remained silent while the plaintiff made some
permanent improvement. The situation of the title was
shown by the records, and the information in regard to
it was equally open to both parties. Although the plain-

tiff and those under whom he claims had no actual knowledge of the defect in their title, they had by the re·cords
constructive notice of it. Their failure to examine the records was not caused by anything said or done by defendant. They might and should have informed themselves as
to the title of the premises before purchasing or making
permanent improvements. Their failure to do so was their
own fault,· and they cannot resort to an estoppel based upon the ~fendant' s silence to avoid the consequences of
their own negligence.
One of the earliest and one of the best Virginia decisions
and probably the one of most often quoted on the question of
estoppel in pais is the decision by Judge Keith in C. & 0. R. R.
vs. Walker, 100 Va. 69 and Syllabus No. 5 on page 70 is as
follows:
25 *

''Equitable Estoppel-Transfer of Title.-To constitute *an equitable estoppel that will operate to transfer title to property the party estopped must have been apprised of the true state of his own title, and must have
been guilty of fraud, actual or constructive, or of negligence so gross as to imply fraud, and the other party must
not only be destitute of all knowledge of the true state of
the title, but of any convenient means of acquiring such
knowledge; and he must have relied upon the admissions
of the party estopped to such an extent as that he will be
injured by allowing their truth to be disproved. For a

Horace Heath, et al vs. George Valentine, et al

I

9

full discussion of equitable estoppel, see opinion of Keith

P."
In the Walker case Judge Keith cited with approval
the case of Brent v. Virginia Coal & Iron Co., 93 U. S.,
at p. 336. This explanation by Mr. Scyphers.
Again this Honorable Court in the case of Johnson v.
Powhatan Min. Co., I 27 Virginia, 359, and at page 361, Judge
Prentis has this to say:
"It may be that the doctrine of equitable estoppel
does not apply to these appellants, because it has been
said with reference to that doctrine that it is essential that
the party claiming the benefit thereof must be not only
without any available and convenient means of acquiring
such knowledge."
Again in the case of Moyer Coal Corporation v. Whited,
157 Va. 3 02, at page 3 1 2 and 3 13, the Chief Justice Campbell said in part:

" * * * * * The general rule of equitable estoppel,
or, as it is frequently called, estoppel in pais, is that when
a person, by his statements, conduct, action, behavior,
concealment, or even silence, has induced another, who
has a right to rely upon those statements, etc., and who
does rely upon them in good faith, to believe in the existence of the state of facts with which they are compatible and "ct upon that belief, the former will not be allowed to assert, as against the latter, the existence of a
different state of facts from that indicated by his statements or conduct, if the latter has so far changed his position that he would be injured thereby.''
26* *This court again in the case of Thomasson v. Walker,
168 Va. 247, 190 S. E. 309, 11 o A. L. R. 598
Speaking through Judge Spratley said in part:
" * * * * * * The general rule of equitable estoppel,
or, as it is frequently called, 'estoppel in pais', is that when
one person, by his statements, conduct, action, behavior,
concealment, or even silence has induced another, who has
a right to rely upon those statements, etc., and who does
rely upon them in good faith, to believe in the existence
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of the state of facts with which they are compatible, and
not be allowed to assert, as against the existence of a different state of facts from that indicated by his statements
or conduct, if the latter has so far changed his position
that he would be injured."

Again our court of last resort refuse to allow the defense
of equitable estoppel in the case of Carpenter v. Gray, 1 13 Va.
525, 75 S. E. 303, where the court said in part:
"Without discussing generally the requisites necessary
to constitute such an estoppel, it is sufficient to say that
there is one essential element lacking in the case, viz: That
the party claiming to have been influenced by the conduct
of the other of his injury, was himself not only destitute
of knowledge of. the facts, but was destitute of any convenient and available means of acquiring such knowledge: and that ·where the facts are known to both parties, or both have the same means of ascertaining the
truth, there can be no estoppel."
To the same general effect was the expression of the court
in the case of Blanford v. Trust Co., 142 Va. 73, at page 81.
it is said: ·
"The deed of 1879 gave the same information tWomble that it gave to Newton, and had Blanford, who
claims through Womble, examined the records of th~,.,
Clerk's office of the city of Norfolk every fact disclosed
by the other assignments of the lease would have been
brought to his knowledge. Both parties having equal
means of acquiring knowledge of the fact, the doctrine of
estoppel cannot be invoked against Newton's estate."
In the case of Camp Mfg. Co. v. Green,
S. E. 3 9 8, we find this:
27*

1 29

Va. 3 72,

106

"Where the facts (touching the title) *~re disclosed
by the record itself, as in this case, the doctrine (of estoppel) does not lie."
!

In Taylor v. Cussen, 90 Va. 44, 17 S. E. 721, court citing
with approval Bryant vs. Virginia Coal & Iron Co., Supra
said:
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" * * * * * Paity,claiming.::to have been~influenced
by :the. conduct :or deelarations. of.-another to· his jnjury,
was himsel,f..not,only,destitute·~of.knowledg~ of the,.state
ofahe title;.- butalso:-of, any conv.enient, and,-available.means
of. acquiJjing ;such ,knowledge; and,: where -the condition
ohhe-~title is,kaown to -both parties, or-both have-the1same
means .of, as,ertaining ,the,truth~. there- can be-no. estoppel."
InNewpp-rt-News R.R. Co~ v. Lake,
E. 5 6 6, discussing estoppel: ·

IOI

Va. 334,. 43 S.

"The principles which estop a person from claiming
what ,is conceded to be.his own ,property are'.,,highly.:penal
ini,their- natut1e;- and ·the authotjties ·:uniformly hold. that·
estoppels ·-inr pai& ,are- not to be.-taken .. by,:argum~nt :or..-ini-:
ference1· but :must ,be certain· to every: intent. The -burde-n ~ ·
of proof rests on the party, relying•.upon ·.an, ,estoppel,. and,:
it must be made to appear affirmatively by clear, precise
and unequivocal ·evidence-. · BoHing··v~ Mayor of Petersburg.,_ 3 Rand. 563; Taylor v.· Cussen~- 9o·Va; 40; 43; 17 .'
s~-E.: 721." ·
1

1

(

One.of.the cases relied..upo.n stren.uousl:y. in the.court-below,. is ,the case.~of. Anderson.. vs .. P.hleg~rr. 93 Va. 41;.·. The.
facts are as follows: George W. Anderson owned a life. estate_
in a 1 1 oo acres of land in Montgomery County, Virginia, the
remainder interest rested in:his wife M.rs. S. J. Anderson.
1

Georg~ W. Anderson, the .life tenant went into bankruptcy and his interest fell into the hands of ·the· trustee-·in bankruptcy.
The remainder interest~res~ed: in-his wife and she executed
a mortgage on it to secure a $2000.00 loan.
She later. tried to negotiate a second mortgc1ge on her remainder" interest and the bank refused to take it because
2 8 * of the * lien of the first ~mortgage.
She; however, proposed. to have the· holder, of· the..first,;.
m0rtgage.subordinate-his,lien to·that:of theJien. that :she:·so.ught-·:
to create. by· the second mortgage.
Incident:ially, the· holder of the:· first· mortgage·" w.as :her. son. and. ·he.executed a deed, which· was .duly recorded<and.·!said·.:
in part:
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" * * * * * I do hereby covenant and agree with said
George W. Anderson (my father), Sarah I. Anderson,
Lewis H. Blain, and all future holders of such note, or any
note which may be given in renewal thereof, or any part
thereof, that I will and I do hereby release the liens which
I have on said land so far as the same are prior to the lien
to be created by trust deed to secure the said $1,500.00
note, and all renewals thereof and that the debts due me
as aforesaid shall be subordinate to the lien for (the) fifteen hundred dollar not . . . . . . "

We find no fault with this case, but it is distinguishable
from many angles, here the money was loaned for reason of a
written deed subordinating the first mortgage for. the benefit
of the second so naturally if there ever was a case of equitable
estoppel it would have been here.

.

The last case on estoppel upon which we propose to rely
is that of the American Mutual Insurance Company vs. Hamilton, 145 Va., 391 at page 407, where this Honorable Court
set forth estoppel will lie.
The court first set forth the general rule of estoppel in
pais and then under sub-head seven particularized so to speak
as follows:
*THE LAW
( 1) THERE MUST have been a representation
or concealment of material facts.

THE FACTS
The assumption papers were executed and delivered to
the attorney for the holder of the note, after the loan had
been made. The security had been accepted, the loan negotiated, the ·title examined, the mortgage enforced, the mortgagor
had died when the Heaths were presented with the assumption
papers, and they by the assumption papers admitted they were
the sole owners of the property involved, save the 1 -3 interest
covered by the deed of trust. They were not asked to enlarge
the mortgage or to execute a new mortgage or to subordinate
their unincumbered property but asked to assume the burdens
of their grandmother, to step in her shoes.
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(2) The representation or concealment must have
been with knowledge of the true state of facts, unless the
party making it was bound to know the facts, or his ignorance of them ·was due to gross negligence.
There is not one line of proof that Horace Heath or
Willie Heath ever made any inconsistent statements to anybody, or that they agreed that their two-thirds interest could
be subjected to the mortgage that their grandmother had executed, or that they stated that they had no interest in the property, and the only statement alleged against them is a form of
assumption papers suitable for any and every purpose assuming
a loan, and which form was merely filled in to state that the
Heaths were the sole owners subject to the lien of their grandmother's mortgage.
As to knowledge of the true facts the Valentines and Lavinder are both bound by the record showing Heath's interest.
L~vinder personally looked after it. All negotiations were
handled by Lavinder in Bristol through Morton, Heath's Agent.
30*

(3)
The party to whom it was made must have
been ignorant of the truth of the matter as to which representation was made.

The party to whom the assumption papers were given
was a lawyer engaged in the abstracting of title and lending
money, one who had actually looked at this title, the one who
had talked to James Heath, deceased, but who still looked at
the title after talking to James Heath, but who admitted that
he was not as careful as he should be. Be that as it may, he
never communicated his conversation with James Heath with
anybody and the Valentines could not have heard about it.
Neither did he communicate to the Valentines relative to the
assumption papers.
The deeds were all duly recorded, and our registry laws
give constructive notice to the world. The courts have universally held that there can be no estoppel when the record divulges the true status of the title.
(4)
It must have been made with the intention
that the other party should act on it; but the place of intent will be supplied by gross and culpable negligence
on the party sought to be estopped, if the effect of that

neglig~nce:is-to. work,.a fraud-~on ...the-: p~~y setting up the
es_tQpp~L
There- was no misrepresent~tion of ~any. kind· made· by
Horace Heath and ·WiHie Heath~ and ·the only· communication
all~geq.. ar~. the ~wo._printed assµ~ption forms which m_ust..have
be~#, .in· co~~o.n_ use be"ause th~y were identicalJy the. sameF.
thi ,ffrst and .the ~ec.ond ye_t, two years ap~ar~. The assumption.
pap$rs acf:~itted that.. they were __ the _sole .owners subject to the
lien· created ·by_ their g~andmother. The assuinption pap~rs
wer_e entirely in p~inted form. save the. ass~rtion that. they wer~
the so,e ·owners which was_ the ·tr1.1:th. Surely th~. assuµ1p_tio}!
pa_Rets, w~s po~ inte~ded.. to e11large_ th_e m~_rtga,g~. _or act as a
conveyance ·becaus~ 'it w.as no~ acknowledged.. and because Mt ..
Lavinde·r testified that he did not know that th~r~. was ~nyth_ing_.
wrong, with the title. until this suit was .ins_titu_te~L
3 I*

* (5) The .representation or concealment must be
proved.. to~ have been the tnducement to: the·. action .of the
other party. ·
··
· · ·
· · ·

In the first place there were no_misrepresentations made ..
In the ~econd p)ace the.loan was many. years old. when the.· assumption· ·papers were issued, and th~re was .not one word of
testimony offered to show that any one suffered a loss by the
extension. granted. by the assumption pap~rs, .but neither does
the. V~lentines .sho~ .that they. ever· knew, of .the assumption
papers or heard. of the con:versation, between Lavinder an_d
Ja~es Hea_th. Even.if they ,had.. no one alleg~s -that they actedon these assertions of James Heath or the contents .of the assumption. papers. In the face of the. record standing as .notice .
to. the.. world: they. purchased.. the:,. prop~rty without examining
the title and. seek to hide behind their own neglig~nce, and
seek to envoke equitable relief· when they have not been diligent, neither have they done equity. In all fairness we believe
that they seek. the . money that belongs justly to the- Heaths.
We .say unjust enrichment.
( 6) The party claiming the estoppel. must have
been misled to his injury.
As· to this point we say that neither the Valentines or
the Heaths have any right to claim estoppel. The evidence
does not support their claim. The Valentines have already received $712.00 for which they paid $850.00 for,, a loss of
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and had the use of the property since Nov. 12, 1937,
almost three years. We say they ·have not lost anytbingf but
if they have it is due to their own negligence because the record
spok-e for itself. We say their remedy is not based on estoppel,
but is based on a warranty if any in the deed from Lavinder to
them. Yet, Lavinder lost $60.00, the Valentines $132.00 less
the rental use, but they want $1500.00 of our money.
$13.2.00,

*BURDEN OF PROOF

It is a well established rule of law that one who pleads
estoppel in pais must prove it.
It m~ght ·be said to be .a plea in the nature of a confession and avoidance.
It might be compai:ed .to a plea of self defense, which by
its very nature .admits .the truth of the .allegations, but justifies
his conduct in the premises.
So by pleading estoppel 'in pais they admit so to speak
that record title rests in the appellants, but they attempt to
justify their wirhbold'ing the meney which repr.esent Heath's
title by est<!>ppel m justificat-ien.

In 1 o R. C. L., pa_ge 845. under the headin.g of estoppel
we ,r.ead as follows:
"T·he burden crf proof ttsts on the party ·setting up
an estoppel to show the -gi:ounds en which it ·rests, and,
as a pleading in estoppel should be certain in every par,tiou'lar and lea-ve ,nothi1'g to mere ,inference .or :intend:ment, so the ,evidence to .support ·it must 1he .clear, precise.
and ,unquiv.ocal. .So, M'lhere an ·.esto,ppel -in ;.pais is -s0ught
to be established by evidence of t:he declaranions .and :admissions of persons made long anterior to the trial, such
evidence cannot .be .too .carefully isctutinized ,by the court
.or jury. It .has .be.en .declared .to .be .the most ~dal'\gerous
species -of .e.v:idence .that .can .be admitted in a _court of
justice .most liable to abuse."
Such is .the :la-w as is :-Stated ,in 2:1 ·C .. J ., .p~ge :1:25.0, :under
the .heading of estop.pel rul~ 267 we read as .follows:
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"Under the rule that he has the burden of proof
who has the affirmative of the issue, the burden of proof
is on the party alleging and relying on an estoppel to es3 3 * tablish all the * facts necessary to constitute it, by a preponderance of the evidence, subject of course to the proper presumptions which may be indulged under the facts
of the particular case. Where the evidence is evenly balanced, the burden is not sustained. It is necessary for a
party relying on an estoppel in pais to show that the
party against whom the estoppel is claimed has made an
admission or done an act with the intention of influencing
the conduct of another, which he has reason to believe as
a man of ordinary prudence would influence his conduct,
and which is inconsistent with the evidence he proposes
to give or the title he proposes to set up, that the party
pleading the estoppel was misled by the· representations
or conduct of defendant; and that he acted in reliance
thereon in good faith and in ignorance of the real. facts.
and that in consequence thereof he will be prejudiced unless the estoppel is allowed.''
Such is the law in Virginia and this court said in the case
of Newport News &c. Co. v. Lake, IOI Virginia, 334 at page
343:
uThe burden of proof rests on the party relying upon an estoppel, and it must be made to appear affirmatively by clear, precise and unequivocal evidence. Bolling
v. Mayor of Petersburg, 3 Rand. 5 63; Taylor v. Cussen.
90 Va. 40, 43, 17 S. E. 721.,,
This same principle was again invoked by this Honorable
Court in the case of Berry v. Fishbourne. 104 Va. 459, where
the court approved the Newport News case and Judge Whittle
said in part at page 463:
·
"As remarked in a recent case by this court, "The
authorities uniformly hold that estoppels in pais are not
to be taken by argument or inference, but must be certain
to every intent. The burden of proof rests on the party
relying upon an estoppel. and it must be made to appear
affirmatively by clear, precise, and unequivocal evidence.··
Newport News. &c. Co. v. Lake, '101 Va. 334-343, 43.
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This court again quoted with approval in the Blanford v.
34 * *Trust Co., 142 Va. 73, at page 82, the same general
law:
"The burden of proof rests on the party relying on
the estoppel, and it must be made to appear affirmatively
by clear, precise and unequivocal evidence. Experience
has shown that in controversies involving title to real estate, it is far safer to rely on written muniments of title
than ,·the slippery memory of man'. Hence parol defeas. · · ances in such cases are not favored:'
May we conclude by saying that undoubtedly when the
pleadings and evidence is carefully analyzed the Valentines
have ,not ·carried the burden as require4 by law.
UNJUST ENRICHMENT
The court did not hold that the evidence below established
an equitable mortgage. First, the Valentines in their cross bill
when they set up estoppel did not plead the theory of equitable
mortgage. Surely this would have been the strongest case that
would have been possible for the Valentines to have made out
unto the evidence.
As we understand the theory or an equitable mortgage,
the court by operation of law steps in to see that justice is done
and that the debt is paid or places a trust, so to speak over the
property to secure the holder thereof that the debt will be
paid.
But even if this should have been done, the holder of the
not~ the taxes, the past due interest and all only amounted to
$755.00.
The property covered by the trust, a one-third interest,
sold for $600.00 a shortage of $ 155.00.
Lavinder when he purchased the property paid this difference. He sold the property for $850.00 to Valentine.
3 5 * *The Valentines have received $714.00 from the third of
the proceeds received from the sale of the property. (R .
.. .. ).

Yet, they purchased this property with their eyes wide
open, and do not allege that they knew of the assumption pap-

·Suf1Rifit eaurt ·of· Appeals ·of Virtinia
ed of 'even ·that tney liad ctjfutfilinidated -in any way ·shape form
or 'fasliioh ·witli the Heaths. and hehce, no misrepresehfation
or concealment on their part.

At th~ worst tliey are only la~ing $13 2.00 the difference
they have already received and the $850.00

oel:Wcten ·$712.00

iess _whatever use might be equitably deducted, since
tHey pUrthas~d th~ property.

tliey paid.

They do not -allege that since they purchased the pmperty
tha't they have expended or improved in any way, and hence
the presumption is against them.
Yet~ for the possibte·shoita~ of $132.00, less a fair tental value ·from Nov~ i 2, 193 7, the date of purchase; to February .... , 1940, they s~·ek to take approximately $l500.00
in cash, and which we contend is an unjust enrichment at the
expense of Horace iif'eath and Wiltie Htath ·and which is without just cause, but Heaths deny liability for any shortage.

REGISTRY LAWS
It is :so Well settled in Vit'ginia that we think that is beyond a=tguffierit that the purpose ·of registry laws is to notify
the world or at least constructive notice as to the ·conditions of
the record title to real estate in this state.
The Valen.tines claim to be wards of tbe court,. :so to ·speak.
1east they seek to claim the ~benefit of estoppel as a means to
ai've'st 'the fecoi'd '.title ·out 'o'f. :the '.Ffea tbs tn-to 'them.
i{t

36* *Let u~ examin_e the Va,l~~tine's con.duct with reference
_ _·to tl1e ·R~gistry Laws of Virginia and see if they a-re en'dtt'ed 'to ·reap 'the ·benefits of 3 court ·of equity, ·either through.
innocent purchasers, estoppel or otherwise.

In tbe case of ·cla'rk v. Parson, ·69 New Hampshire, 14 7,
76 A.

s. R.,

15 7 at i>ages I 58- i'59, ·rhe court said in part:

" ·* * ·* * * Although the :plaintiff and those under
.whom he claims had no actual kn·owledge of the defect
·fo'their·:title, they,had !by the ·records constructive notice:of
it. Their failu're :to examine -the records :was not caused
by anything said or done by the defendant. They ;might
and should ·have informed ·themselves as to the title of
the .premises -before .-pur~hasing or -making. permanent im-
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provements. Their failure to do so was their own fault,
and they cannot. resort to an estoppel based upon the defendant's silence to avoid the consequences of their own
negligence. * * * * *"
In the Clark case just cited, the New Hampshire Court
quoted with approval the case of Bryant v. Iron Co., 93 U. S.
3 26, 3 3 7, which this Honorable Court has so often done.
This Honorable Court quoting with approval from the
case of Bryand v. Iron Co., 93 U. S. 326, 337, in our case
style Johnson v. Powhatan Min. Co., 127 Virginia, 359, and
at page 361, Judge Prentis speaking for the court had this to
say.
" * * * * * It may be that the doctrine of equitable
estoppel does not apply to these appellants, because it has
been said with reference to that doctrine that it is essential
that the party claiming the benefit thereof must be not
only without any available and convenient means of acquiring such knowledge."
Again this Honorable Court said in the case of Justice v.
English, et al, 30 Gratton 565 at pages 575, 576, as follows:
'' * * * * * The deeds on their face gave notice of
the trusts, and they were of record. The appellant and
all those claiming through Watkins must be taken to have
had the knowledge which these deeds directly imparted,
3 7* or to which anything appearing *therein would, on due
inquiry, have led. The appellant, in becoming a purchaser, was bound to make inquiry into the title, and
wherever inquiry is a duty, the party bound to make it is
affected with knowledge of all the facts which he would
have discovered had he performed the duty.". * * * * *
This court was carrying into effect the true spirit of the
Registry Laws of Virginia, particularly Sections 5 r 92, 5193
and 5194 of the Code of Virginia in the case of Burwell's
Admr's. v. Fauber & Als., 2 I Grat. 446 at pages 463-464,
where Judge Moncure speaking to the court said:

" * * * * * He is bound, not only by actual, but also by constructive notice, which is the same in its effect
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as actual notice. He must look to the title papers under
which he buys, and is charged with notice of all the facts
appearing upon their face, or to the knowledge of which
anything there appearing will conduct him. He has no
right to shut his eyes or his ears to the inlet of information,
and then say he is a bona fide purchaser without notice
* * * * * "
CONCLUSION

With all the power at our command we earnestly insist
that we have not made a single misstatement. The Heath's
have concealed nothing. None has been misled by them, the
loan was already in existence, the title had already been examined, your appellants had already inherited their two-thirds
undivided interest, the holder of the note had already disbursed the money and received the note secured thereby, and the assumption papers were executed by Horace and Willie Heath.
The Valentines without obeying the registry laws by looking at the title, and without having any communication of any
kind with the Heaths, purchased the property herein i11volved,
and even though they were guilty of the grossest of negligence
in their conduct relative to the title, still they seek unjust
3 8 * enrichment and seek to become a ward of the court, they
seek to reap where they have not sown.
The holder of the note is not a party to this litigation,
there is no privity entitle between the holder of the note, and
the Valentines have recovered practically all they paid for the
property except $ 132. oo, and they have had the use of the
property since November 12th, r 93 7, or two years and nine
months, which at any sort of rental would more than cover
their loss of $ 132.00.
Yet, if they have any losses, their only remedy is to sue
the granter in the deed to them, for a breach of warranty, instead they seek to hide behind the skirts of Mr. Lavinder, Attorney for the holder of the note, who never, according to the
record, communicated with them, the Valentines, as to any
statements contained in the assumption papers, or of James
Heath, dee. until this suit was started.
Your petitioners do not find fault with the cases cited by
the lower court. We contend that they have no application
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to the evidence and pleadings in this case. If the lower courts
decision, is correct then the registration laws of Va. are nullified, because here the record bespake the Heath's interest. If
such is the law, one would have to stand sentional on his prop ..
erty and cry out fr.om the house top that this is my property.
The Valentines could not be under the evidence and pleadings ir:i this case be in any stronger position than Kate Heath,
the one who gave the mortgage because the mortgage only covered that which she had regardless, of what it said. In 4 I C.
J. Title "Mortgages" at pages 476-477 this is said:

" * * * * * A mortgage conveys all the title and interest which the mortgagor then has in the premises in
question. and where it purports to convey a greater estate
than the mortgagor owns it passes so much as he has a
right to convey * * * * * ".
Let us in these closing words impress the court that there is
not one misrepresentation, the evidence does not justify
3 9 * equitable *relief, estoppel in pais does not lie where the
record title is unambiguous, the party seeking relief has
not done equity, they have an adequate at law, they have been
guilty of the grossest of negligence and do not have clean hands.
hands.
For the reasons stated above and upon the authorities above
set forth, it is respectfully submitted that this Honorable Court
should review and reverse the judgment of the trial court and
should enter final judgment in favor of the Appellants.
Your Petitioners, the Appellants, Horace Heath and Willie
Heath. therefore prays that a writ of error and supersedeas may .
be awarded them, and that said judgment may be reversed and
annulled, and that final judgment may be entered by this Court
in their favor.
Petitioners adopt this as their brief, and again respectfully
state their desire to orally present the reasons for reviewing the
judgment complained of.
The Housing Authority having no interest in this litigation, no reference has therefore been made to them and hence
no copy has been delivered to their attorney.
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3~
:-: :•(·A-copy

of this petition was delivered to Jones and Wood-

w;ard,- co.unset :of. record for the appellees, at their office in Bristqi: Virginia, on the I 8th day of September,
- ·, ·
(":'.

,--

I

940.

Respectfully submitted
WILLIE HEATH and
HORACE HEATH,
By Counsel.
CLAYTON SCYPHERS,

4~* · *~LAYTON SCYPHERS,

:

Bristol. Virginia.

· ·I. Clayton Scyphers, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my opinioq. the- judgment complained of in the foregoing opinion is erroneou~, and that the same should be reversed and. annulled and
judgment entered by this Honorable Court in favor of the petitioner.
Given under my hand this r 8th day of September, r 940.
CLAYTON CYPHERS.
Received September r 9, r 940.

P. W. C.
October 8, 1940. Appeal and supersedeas awarded by the
Court. Bond $500.00.
M.B.W.
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RECORD
Virginia:
In the Corporation Court of Bristol.
Housing Authority of the City of Bristol,

Complainant

vs.

George Valentine, Deborah Valentine, Horace Heath,
Willie Heath, H. G. Peters, Jr., Trustee, H. G. Lavinder and Kate H. Lavinder,
Defendants.
BE IT REMEMBERED, that heretofore, to-wit, on the
5th day of February, 1940, said Complainant filed in the
Clerk's Office of said Court his original bill and petition the
further proceedings had in said cause, are in the following
words and figures, to-wit:
page 42 ]

NOTICE

To Jones and Woodward, Attorney's of Record for the Defendants:
Please take noti'ce that the undersigned will on the I 8th
day of September, 1940, at the office of the Hon. Jos. L. Cantwell, Jr., Judge of the Corporation Court of Bristol, Va., in
Bristol. Virginia, at 9: oo o'clock, a. m. or as soon thereafter
as practicable, tender to the said Judge his Certificate of Exceptions in the case of Housing Authority of the City of Bristol.
vs. George Valentine, et al, Defendants, copy of which is hereto attached, and apply to the said Court to sign and seal and
make it a part of the record in this case.
HORACE HEATH and WILLIE HEATH,
By CLAYTON SCYPHERS,
Counel.
Legal service of the foregoing notice is hereby accepted.
This 18th day of September, 1940.
JONES & WOODWARD,
Counsel.

34
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ORDER

This day came the parties, by their attorneys, and the
Complainant, by counsel, tendered to the Judge for signature,
a stenographic report of testimony and other incidents of the
trial in the above styled .case and Certificate of Exceptions; and,
it appearing to· the Court, in writing that Jones and Woodward, Attorneys of record for the Cross-complainants, have
had reasonable notice that said stenographic report of testimony and other incidents of the trial and Certificate of Exceptions would be presented at this time and place to the Judge
for signature, the said stenographic report of testimony and
other incidents of the trial and Certificate of Exceptions, was
on this the 18th day of September, 1940, within sixty days
from the time final judgment herein was entered, received,
signed and sealed by the Judge of this Court, and ordered to
be made a part of the record in this case.
JOS. L. CANTWELL, JR.,
Judge.
page 43-a ] KNOW ALL MEN BY THESE PRESENTS:
That we P. W. Morton, as principal and Clayton
Scyphers as surety are held and firmly bound unto the Commonwealth of Virginia, in the sum of One Hundred and No.I oo Dollars, to the payment whereof, well and truly to be made
to the said Commonwealth of Virginia, we bind ourselves and
each of us, our and each of our heirs, executors, administrators
and successors, jointly and severally, firmly by these presents.
And we hereby waive the benefit of our exemptions as to this
obligation. Sealed with our seals, and dated this 3 oth day of
July one thousand nine hundred and forty.
THE CONDITION OF THE ABOVE OBLIGATION
IS SUCH. That whereas at a Corporation Court held for the
City of Bristol on the 30th day of July, 1940, in a certain suit
in chancery then pending in the said Court between Housing
Authority of City of Bristol, complainant and George Valentine, et al, defendants a decree was entered in said cause on
July 3 o, 1 940, adverse to Horace Heath and Willie Heath two
of the defendants herein and whereas, on the same day (July
3 o, 1 940) during the same term at which the said decree was
entered, the said .court in order to allow the said Willie Heath
and Horace Heath to apply for an appeal from said decree, made
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an order suspending the execution of the said decree for the
period of sixty days from the date thereof upon the said Willie
Heath and Horace Heath or someone for them giving bond befor the Clerk of said Court in the penalty of One Hundred and
No/ 1 oo dollars conditioned according to law. And whereas
it is the intention of the said Willie Heath and Horace Heath
to present a petition for an appeal from said decree.
NOW THEREFORE. if the said P. W. Morton
page 4 3 - b ] and Clayton Scyphers shall pay all such damages
as may accrue to any person by reason of the
said suspension, in case a supersedeas to the said decree shall not
be allowed and be effectual within the said period of sixty days,
specified in the aforesaid order of the said court, then the above
obligation to be void, or else to remain in full force.
(Seal)
P. W. MORTON
CLAYTON SCYPHERS (Seal)
Signed, sealed, acknowledged and
delivered in the presence of:

In the Clerk's Office of the Corporation Court of the City of
Bristol:
This day personally appeared before me Dan Drinkard,
Clerk of the Corporation Court of the City of Bristol, Clayton Scyphers, and made oath that his estate after the payment
of all his just debts and those for which he is bound as security for others and expects to have to pay is worth the sum of
One Hundred and No/ 1 oo Dollars, over and above all exemptions allowed by law.
Given under my hand this 30th day of July, 1940.
DAN DRINKARD, Clerk.
page 44 ] CONDEMNATION PROCEEDING
Filed February 5, 1940
To the Honorable J. L. Cantwell, Jr., Judge:
Petitioner, Housing Authority of City of Bristol, a political subdivision created by Chapter 125-B of the Code (1938
Supplement) and of ordinances of the Council of the City of
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Bristol enacted pursuant thereto, respectfully shows unto the
Court as follows:
I.

In connection with its purpose of slum clearance and low
rent housing, petitioner has secured options on the greater part
of the lands surrounding that herein described, and it is necessary for its purpose aforesaid that it acquires the fee simple title
to certain lands of George Valentine, Deborah Valentine, Horace Heath and Willie Heath. The property in question was
conveyed to George and Deborah Valentine, husband and wife.
by deed of H. G. Peters, Jr., Trustee, and H. G. Lavinder and
wife, dated November 12, 193 7, recorded in Deed Book 59,
page· 61, having theretofore been conveyed to said H. G. Peters.
Trustee, by Kate Heath (widow) by deed of trust dated October 5, 1929, recorded in Deed Book 48, page 569, and subsequently sold by him as Trustee to H. G. Lavinder, who. with
his wife, joined in the deed to said George and Deborah Valentine, dated November 12, 193 7, aforesaid. However, prior
to the execution of the deed of trt;ist to H. G.
page 45 ] Peters, Trustee, dated October 5, 1939. the said
Kate Heath had, by deed dated April 5, 1 9 1 2, recorded in Deed Book 24, page 400, conveyed to her children,
Ella and James Heath, both now deceased, and having died intestate, each a one-third undivided interest, so that the time of
her aforesaid deed of trust to H. G. Peters, Trustee. Willie
Heath is a son of Kate Heauth and Horace Heath is the i.Ilegitimate son of Ella Heauth. James Heauth died unmarried and
without issue, having survived his father and mother Kate
Heath. James, Willie, Ella were the only children of Kate
Heath.
The said property is briefly described as a lot on the north
side of Mary Street, beginning about ninety-nine (99) feet
east of Oakview Avenue (formerly Myrtle Street), having a
frontage of fifty and seventy-three hundredths (50.73) feet.
and running back one hundred sixty and forty-two hundredths
( I 60.42) feet to the alley established in the rear thereof, and
having a width on said alley of forty-eight and ninety-two
(48.92) hundredths feet.
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2.

Petitioner, by resolution of its commissioners, has declared
that the acquisition of the property herein described is necessary for the purposes herein mentioned, and here shows unto
the court that it cannot begin or complete its white project
without acquiring said property, and that it proposes to acquire
a fee simple title thereto. By reason of the necessity of acquiring
properties surrounding that herein described and proposed to be
taken, no damages will be done to the property of others in
making the proposed improvements.
page 46 ]
There is filed herewith a plat made by Arthur Green,
Engineer, a description of the land proposed to be taken, and
also a memorandum showing the names and residences of the
owners thereof, marked Exhibit No. r. The plat does not contain profile showing cuts and fills, trestles and bridges, for
the reason that none are involved or to be made.

4·
Petitioner alleges that prior to an examination of title to
said property by its attorneys, it secured an option from George
and Deborah Valentine to purchase said property for the sum
of $2200.00, which option has been exercised but, by reason
of the facts stated in clause ( r) hereof, it is unable to acquire a
good title by deed from George and Deborah Valentine, and
Horace and Willie Heath are non-residents of the State of Virginia and cannot be found within the State, each of them being
a resident of Cleveland, Ohio, their street address being 2077
Central Avenue, according to information recently secured by
petitioner.

5.
Petitioner. therefore, prays that commissioners be appointed, as provided by law, to ascertain what will be just compensation for the property proposed to be taken and used for its
purposes, and to award damages, if any, resulting to the adjacent or other property of the owners, or to the property of
any other person, beyond the peculiar benefits which
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page 4 7 ] will accrue to such properties from the acquiring
and operation of the project herein described.
HOUSING AUTHORITY OF CITY OF BRISTOL.
By C. P. DANIEL. President.
DONALD T. STANT,
Attorney.
page 48 ]

EXHIBIT NO.

1

Description of land proposed to be condemned
A lot or parcel of land on the north side of Mary Street,
beginning ninety-nine (99) feet east of Oakview Avenue (formerly Myrtle Street) ; thence N 3 1 30 E one hundred sixty and
forty-two hundreths ( 160.42) feet to a ten ( 1 o) foot alley:
thence S 59 47 E with said alley forty-eight and ninety-two
( 48.92) hundreths feet to a stake; thence S 3 1 30 W one hundred sixty and sixty hundredths ( I 60. 60) feet to Mary Street;
thence N 59 47 W with Mary Street fifty and seventy-three
hundredths ( 50. 73) feet to the beginning, according to survey
by Arthur Green, Engineer,
being the same property conveyed to Kate Heath by deed of
H. G. Peters, Special commissioner, dated August 5, 1903, recorded in Deed Book I 4, page 460, a one-third. undivided interest in which was conveyed to Ella Heath and a like onethird undivided interest conveyed to James Heath by deed
dated April 5, 1912, recorded in Deed Book 24, page 400; the
remaining interest in which was conveyed by said Kate Heath
(widow) to H. G. Peters, Trustee, by deed of trust dated October 5, 1929, recorded in Deed Book 48, page 569, and such
interest as the parties acquired by said deed of trust and by the
ownership of Kate Heath was conveyed to George and Deborah Valentine by deed of H. G. Peters, Jr., Trustee, and H.
G. Lavinder and wife, dated November I 2, 193 7, recorded in
Deed Book 5 9, page 6 1, all in the Clerk's Office of the Corporation Court of said City.
The interest or estate proposed to be condemned is the
fee simple title to said lot or parcel of land.
·
Names and Residences of Owners
George Valentine and Deborah Valentine, his wife.
71 3 Mary St., Bristol, Va.
Horace Heath,
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2077 Central Avenue, Cleveland, Ohio
Willie Heath,
2077 Central Avenue, Cleveland, Ohio
State of Virginia,
page 49 ] City of Bristol:
I, Alyce L. Sproles, a Notary Public, in and for the State
and City aforesaid, do certify that C. P. Daniel, President of
Housing Authority of Bristol, whose name is signed to the
foregoing petition, this day made oath before me in my City
aforesaid, that the allegations of the foregoing petition are true.
My commission expires August 7, 1943.
Given under my hand this 1st day of February, 1940.

ALYCE L. SPROLES,
Notary Public.
Entered March 3, 1 940.
Joseph L. Cantwell, Jr., Judge.
Entered in Chancery Order Book No. 9,
Page 44 5, Corporation Court of Bristol.
Housing Authority of City of Bristol
vs.
CONDEMNATION PROCEEDING
George Valentine, Deborah Valentine, Horace Heath
Willie Heath
E. H. Dickey, S. T. Copenhaver, F. H. Miller and W.W.
Lewis, four of the five Commissioners heretofore appointed on
the 26th day of February, 1940, having returned their rep.ort
to the Clerk's Office of this court, along with the certificate
of the officer administering the oath taken by them on the 4th
day of March. 1 940, and petitioner having this day paid into
this court the amount of the award of said Commissioners in
the sum of $2200.00 and the further sum of $26.57, the costs
of said proceeding, petitioner is authorized to enter into and
upon the property described in this proceeding and in the report of said Commissioners, and to construct its work of improvements upon and through said property, and the interest
and estate of the owners of the property is hereby terminated
and is transferred to the award so paid into court.
And all the defendants hereto, being the owners of the
property in question, having expressly waived in open court the
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provisions of law that said report lie in the Clerk's Office for
3 o days before it may be confirmed, it is ordered
page 5 1 ] and decreed that said report of Commissioners be.
and the same is hereby confirmed and approved;
that the title to the property described herein, and vested in
Housing Authority of City of Bristol, in fee simple, and the
Clerk of this court is directed to furnish, certify and record in
the deed books of his office and index the same in the names
of the owners and of said Housing Authority in the manner
provided by Section 4381 of the Code, a copy of the Commissioners' report and award dated and filed March 4, 1 940, and
a copy of this order as a muniment of titl_e, upon payment by
said Housing Authority of the fees therefor.
Petitioner having filed in the papers of this proceeding
a certificate of title furnished by its attorneys as of March £
1940, showing that the property in question was at the time
of the filing of the petition herein owned by the following
parties:
George and Deborah Valentine, 71 3 Mary Street, Bristol.
Virginia, at least a one-third undivided interest.
Horace Heath and Willie Heath, 2077 Central Avenue, Cleveland, Ohio, claiming a one-third undivided interest, each.
and further showing unpaid taxes for the years 1938 and 1939
in the aggregate sum of $57.99, including penalties and interest
as of this date, no reference to a Commissioner is deemed necessary before ordering distribution of the award.
And counsel for Horace Heath and Willie Heath having
stated in open court ( without waiving any claims or demano
which they or either of them may have against George or Deborah Valentine) that they have no objection to an order directing payment to George and Deborah Valentine of the net
amount of their one-third, it is ordered that onepage 5 2 ] third of the award, after deducting taxes or other
proper charges, be paid to George and Deborah
Valentine. And this cause is continued.
I have seen this decree:
Clayton Scyphers, Attorney for Horace and Willie Heath.
Bradley Roberts Attorney for George and Deborah Valentine.
page 53 ]

Filed February 20, 1 940
Dan Drinkard, Clerk
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Virginia:

In the Corporation Court for the City of Bristol, Virginia.
The Housing Authority of the City of Bristol
ANSWER
vs.
George Valentine, et als
Now comes your defendant, Willie Heath and says for an
answ.er to the bill filed against him:

I
That he own a one-third ( 1 -3) undivided interest in the
house and lot located on Mary Street in Bristol, Virginia and
the same property which is involved in this litigation.

II
That he has a fee simple title to the one-third ( 1-3) undivided interest.

m
That he by this answer accepts service of process and
agrees that the Twenty-two Hundred ($2200.00) Dollars of·
fered for the property by The Housing Authority is a fair
value.
WILLIE HEATH.
By CLAYTON SCYPHERS, Att.
Filed February 20, I 940
Dan Drinkard, Clerk
Virginia:
In the Corporation Court for the City of Bristol, Virginia.
The Housing Authority of the City of Bristol
vs.
ANSWER
George Valentine, et als
Now comes your defendant, Horace Heath, and says for
an answer to the bill filed against him:
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I
That he owns a one-third ( 1 -3) undivided interest in the
house and lot located on Mary Street in Bristol, Va., and the
same property which is involved in this litigation.

II
That he has a fee simple title to the one-third ( 1 -3) undivided interest.

III
That he by this answer accepts service of process and
agrees that the Twenty-two Hundred ($2200.00) Dollars offered for the property by the Housing Authority is a fair value.
HORACE HEATH
CLAYTON SCYPHERS, Att.
page 55

J

Filed March 1 1. 1 940
Dan Drinkard, Clerk

RECEIVED of Dan Drinkard, Clerk, $714.00, being onethird of the award made by Commissioners in the condemnation proceeding of Housing Authority of City of Bristol vs.
George and Deborah Valentine, et als, on March 4, 1940, said
award having been $2200.00, and taxes for 1938 and 1939,
amounting to $57.99 being deducted from the total of said
award.
This 7th day of March, 1 940.
GEO. VALENTINE,
DEBORAH VALENTINE.
page 56

l

Filed: April 4, 1940
Dan Drinkard, Clerk

In the Corporation Court for the City of Bristol, Virginia.
Housing Authority of City of Bristol
vs.
CONDEMNATION PROCEEDINGS
ANSWER AND CROSS-BILL OF
GEORGE VALENTINE AND DE~
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BORAH VALENTINE
George Valuentine, Deborah Valuentine,
Horace Heath and Willie Heath
To the Honorable J. L. Cantwell, Jr., Judge:
The answer of George Valentine and Deborah Valentine
to a petition filed against them and others in the Corporatioa
Court for the City of Bristol, Virginia, by Housing Authority
of City of Bristol.
These respondents reserving to themselves the benefit of
all just exceptions to the said bill of complaint, by leave of the
court, for answer thereto, or to so much thereof as they are advised that it is material they should answer, answer and say:
The allegations of paragraph

I

( 2)

The allegations of paragraph

2

( 3)

The allegations of paragraph 3 are admitted.

( 1)

of the petition are

admitted.
are admitted.

(4) Answering paragraphs 4 and 5 of the petition, your
respondents admit that they executed an option to petitioner,
allowing petitioner to purchase certain property. for
page 5 7 ] $2,200.00. Respondents further approve the appointment of Commissioners in this cause: approve
the report filed by Commissioners and approve the decree of
this Court vesting title to the property in question in the Housing Authority of City of Bristol on the payment of $2,200.00
and costs.

AND NOW FOR CROSS-BILL AGAINST HOUSING
AUTHORITY OF CITY OF BRISTOL AND DEFENDANTS HOR.f\.CE HEATH AND WILLIE HEATH, these cross
complainants respectfully represent that defendants Horace
Heath and Willie Heath are estopped from claiming any right,
title and interest in the property involved in this suit and in
the fund which arose from the condemnation of the property
involved in this suit on account of the following facts:
( 1)
On or about October 1, 1929, James Heath, also
known as James F. Heath, now deceased, brother of defendant
Willie Heath and uncle of defendant Horace Heath, called at
the office of H. G. Lavinder, Attorney, in Bristol, Virginia, and
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stated that his mother, Kate Heath, wished to obtain a loan for
the purpose of making improvements on certain real estate
owned by her and which improvements were made with said
loan and that as security for said loan she would convey her
said real estate, being the same real estate involved in this cause,
to a Trustee. Whereupon the said H. G. Lavinder negotiated
a loan in the amount of $600.00 for the said Kate Heath. But
upon the representations of Kate Heath and James Heath that
Kate Heath was sole owner of said property. Kate Heath alone
executed the deed of trust to H. G. Peters, Jr.,
page 58 ] Trustee, which bears date October 5, 1929, and
is recorded in Deed Book 48, page 569 in the Clerk's
Office of this Court. The note which the said deed of trust secures was signed, however, by both Kate Heath and James
Heath. This note is filed herewith as Exhibit A and made a
part hereof.
( 2)
The said $600.00 note became due and payable on
the 5th day of October, 193 2, at which time Kate Heath had
died and no part of the principal of said note had been paid.
On October 5, 193 2, James F. Heath and H. G. Lavinder, Attorney for the holder of said note, at the request of James Heath.
executed an extension agreement, extending the paym:ent of
said note until October 5, I 934, wherein it is stated "Kate Heath
who also signed said note and trust has since died, leaving James
F. Heath as sole owner of said property". This extension
agreement is filed herewith, marked Exhibit B and made a part
hereof.

( 3)
On October 5, 1934, no part of the principal of
said note had been paid and James F. Heath was dead. On October 5, r 934, Willie Heath and Horace Heath, defendants, and
H. G. Lavinder, Attorney for the holder of the note, at the request of Willie Heath and Horace Heath, executed an extension agreement extending the time for the payment of the said
note to October 5, 193 6, wherein it is stated, The said James
F. Heath is now dead, leaving said second parties as his only
heirs and sole owners of said property." This extension agreement is filed herewith marked Exhibit C and made a part hereof.
0

page 59 ] (4) On October 5, 1936, no part of the principal of the said note had been paid, and at the request of Willie Heath and Horace Heath, a further extension
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agreement was executed by defendants Willie Heath and Horace Heath and H. G. Lavinder, Attorney for the note holder,
extending the time for payment of the note to October 5, 1938.
This extension agreement provides, "Said note is secured by a
deed of trust of even date therewith, executed by the said Kate
Heath and James F. Heath to H. G. Peters, Jr., Trustee, conveying certain property in Bristol, Virginia, on Mary Street, mor.e
particularly described in said trust, which property is now owned by second parties who have assumed said trust and said second parties hereby expressly agree that the security of said deed
of trust shall remain unimpaired by the above extension and
they also agree to promptly pay said note at the expiration of
the extension hereby granted, to keep the interest on same
promptly paid semi-annually during said extended period, and
to faithfully keep and perform all the terms, covenants and conditions contained in said deed of trust." This extension agreement is filed herewith marked Exhibit D and made a part hereof.
Defendants, Willie Heath and Horace Heath, failed
to pay any of the interest or principal on the said note after the
extension agreement of October 5, 193 6 and had allowed the
taxes on the property to get several years in default; where upon
H. G. Lavinder, Attorney for the holder of the note, notified
the defendants. Willie Heath and Horace Heath, that
page 60 ] the property would have to be advertised and sold
in accordance with the terms of the deed of trust
a~~umed by them. Accordingly, the said H. G. Lavinder instructed H. G·. Peters, Jr., Trustee, to proceed with the advertisement and the sale as provided in the deed of trust. The said
Trustee advertised the property, as provided by the terms of
said deed of trust, on October 9, 193 7, and sold the prop~rty
on November 12, 1937, to H. G. Lavinder for $600.00, and
assumption of taxes, making total cost to purchaser $755.05,
that being the highest and best bid offered. Said defendants,
though notified that the property was being advertised for sale
and of the time and place of said sale, failed to make any further payments on said note and without protest allowed the
Trustee, H. G. Peters, Jr., to proceed with the sale of the property. Whereupon, on November 12, 1937, H. G. Peters, Jr.,
Trustee, and H. G. Lavinder and Kate H. Lavinder, his wife,
executed a deed to the property to cross-complainants for the
sum of $850.00. This deed is of record in the Clerk's Office
( 5)
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of this Court in Deed Book 5 9, page 6 1. Cross-complainants,
relying on the title vested in them by said deed made valuable
improvements on the said property.
( 6)
\Vhereforc. cross-complainants aver that defendants,
Willie Heath and Horace Heath, by the action of James F.
Heath and by their own action in representing themselves to be
the sole owners of the property and in assuming the said deed of
trust which purported to convey a fee simple title to the Trustee, and by refusing to make further payments on the said note,
and allowing the property to be sold without protest, by their
said actions, ratified and approved said sale by the
page 61 ] Trustee and estopped themselves from claimi.ng any
right, title or interest in the said property against
these complainants, who are innocent purchasers for value, and
the said Willie Heath and Horace Heath have estopped them
selves from claiming any right, title or interest in the fund in
this court resulting from the condemnation of the said property.
Wherefore, your cross-complainants pray that Housing
Authority for the City of Bristol, Willie Heath and Horace
Heath, be made defendants to this cross-bill and be required to
answer the same, but not under oath, answer under oath being
hereby waived; that this court decree that the said defendants,
Willie Heath and Horace Heath are estopped from claiming any
right, title or interest in the property condemned in this suit.
and that the said defendants, Willie Heath and Horace Heath,
are stopped from claiming any right, title or interest in the
fund now on hand in this court, being the proceeds from the
condemnation of the said property, and that the balance of the
said fund now on hand be paid to your cross-complainants, and
that your cross-complainants have all such further, other and
general relief in the premises as the nature of their case may require and to equity shall seem meet.

p~ge 62 ]

GEORGE VALENTINE,.
DEBORAH VALENTINE.
Respondents and Cross-complainants by Counsel

JONES and WOODWARD
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State of Virginia,
City of Bristol. to-wit:
George Valentine and Deborah Valentine, the respondents
and cross-complainants in the foregoing answer and cross-bill,
being duly sworn, say that the facts and allegations therein contained are true, except so far as they are therein stated to be on
information and that so far as they are therein stated to be on
information they believe them to be true.
Respondents and Cross-complainants
Taken, sworn to and subscribed before me a Notary Public of and for the City and State aforesaid in my City aforesaid,
this .... day of March, I 940.
My commission expires the ..... day of ...... , 19 ... .
Notary Public
EXHIBIT A
$600.00

COUPON NEGOTIABLE NOTE

page 63 )

SECURED BY DEED OF TRUST

No .....

October 5, 1929
Three years after date, for value received, we promise to
pay bearer, or order negotiable and payable without offset, at
. . . . . . . . . . . . the sum of Six hundred and no/ 1 oo Dollars,
in gold coin of the United States of America, of present standard weight and fineness, with interest from the date hereof at
the rate of six per cent. per annum, payable semi-annually on
the presentation and surrender of the interest coupons hereto
attached as they severally mature and become payable; but if
default be made in the payment of this note, or of any one of
the interest coupons hereto attached, then in that case the whole
sum, both principal and interest of this note, shall, at the option of the holder thereof, become due and payable at once;
and we hereby waive the benefit of our Homestead Exemption
and all other exemptions, as to this obligation and as to the interest coupons hereto attached.
KATE HEATH.
JAMES HEATH.

Supreme Court of Appeals of Virginia-·
THIS CERTIFIES, That this note is secured by deed of
trust of even date herewith to the undersigned as Trustee .
. . . . . . . . . . . . . . . . . . . . Trustee
EXHIBIT B
IN CONSIDERATION OF THEIR MUTUAL BENEFIT it is hereby agreed between H. G. Lavinder, Attorney for
the holder of the note hereinafter mentioned, party of the first
part, and James F. Heath (single) party of the second part,
that a certain note of said second party of $600.00, dated the
5th day of Oct. r929, and payable the 5th day of October, 1932,
shall be extended for a further period of two years, that is from
the 5th day of Oct., 19, 2, to the 5th day of Oct, 193 4, said
note to bear interest during said extended period, payable semiannually, and said semi-annual payments of interest being evidenced by coupons this day executed by the said second parties.
Said note is secured by deed of trust of even date therewith
executed by the said second party to H. G. Peters, Jr., Trustee,
conveying certain property on Mary St. in Bristol, Va., more
particularly described in said trust, and said second party hereby expressly agrees that the security of said deed of trust shall
remain unimpaired by the above extension, and they also agree
to promptly pay said note at the expiration of the extension
hereby granted, to keep the interest on same promptly paid semiannually during said extended period, and to faithfully keep
and perform all the terms, covenants and conditions contained
in said deed of trust. Kate Heath, who also signed said note
and trust, has since died leaving James F. Heath as sole owner
of said property. As to this obligation said second party hereby waives the benefit of all Homestead and dower rights, the
right of equity or redemption, and all other exemptions.
WITNESS the following signatures and seals this
page 65 ] the 5th day of October, 1932.
JAS. F. HEATH
(Seal)
(Seal)
H. G. LAVINDER
Atty. for Holder.
page 66 ]

EXHIBIT C

IN c·oNSIDERATION OF THEIR MUTUAL BENEFIT. it is hereby agreed between H. G. Lavinder Attorney for
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the holder of the note hereinafter mentioned, party of the first
part, and Willie Heath and Horace Heath parties of the second part, that a certain note of James F. Heath, et al for $600.00
dated the 5th day of Oct. 1929, and payable on the 5th day of
Oct. 193 2, the payment of which note has heretofore been extended to Oct. 5 1934, shall be extended for a further period of
two years, that is from the 5th day of Oct. 1934, to the 5th day
of Oct. 1936, said note to bear interest during said extended
period, payable semi-annually, and said semi-annual payments
of interest being evidence by coupons this day executed by the
said second parties.
Said note is secured by a deed of trust of even date therewith, executed by the said second parties to H. G. Peters, Jr.
Trustee, conveying certain property in Bristol, Va. on Mary
St., more particularly described in said trust, and said second parties hereby expressly agree that the security of said deed of trust
shall remain unimpaired by the above extension, and they also
agree to promptly pay said note at the expiration of the extension hereby granted, to keep the interest on same promptly paid
semi-annually during said extended period, and to faithfully
keep and perform all the terms, covenants and conditions contained in said deed of trust. The said James F. Heath is now
dead leaving said second parties as his only heirs and sole owners
of said property.
·
As to this obligation said second parties hereby waive the
benefit of all homestead and dower rights, the right of equity
of redemption, and all other exemptions.
WITNESS the following signatures and seals this the 5th
day of October, 1934.
(Seal)
WILLIE HEATH
(Seal)
HORACE HEATH
(Seal)
H. G. LAVINDER
Atty. for Holder
page 67 ]

EXHIBIT D

IN CONSIDERATION OF THEIR MUTUAL BENEFIT, it is hereby agreed between H. G. Lavinder, Attorney for
the holder of the note hereinafter mentioned, party of the first
part, and Willie Heath and Harold Heath parties of the second
part. that a certain note of Kate Heath and James F. Heath for
$600.00, dated the 5th day of Oct. 1929, and payable on the

·
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5th day of Oct. 193 2, the payment of which note has heretofore been extended to Oct. 5, 1 9 3 6, shall be extended for a fur ther period of two years, that is from the 5th day of Oct., 1936,
to the 5th day of Oct, 193 8, said note to bear interest during
said extended period, payable semi-annually, and said semiannual payments of interest being evidenced by coupons this
day executed by the said second parties.
·
Said note is secured by a deed of trust of even date therewith, executed by the said second parties to Kate Heath and
James F. Heath, H. G. Peters, Jr., Trustee, conveying certain
property in Bristol, Va., on Mary St., more particularly desribed in said trust, which property is now owned by seconc.
parties who have assumed said trust, and said second parties
hereby expressly agree that the security of said deed of trust shall
Lemain unimpaired by the above extension, and. they also agree
to promptly pay said note at the expiration of the extension
hereby granted, to keep the interest on same promptly paid semiannually during said extended period, and to faithfully keep
and perform all the terms, covenants and conditions contained
in said deed of trust.
As to this obligation said second parties hereby waive the
benefit of all homestead and dower rights, the right of equity
of redemption, and all other exemptions.
WITNESS the following signatures and seals this the 5th
day of October, 1936.
H. G. LAVINDER
(Seal)
Attorney for Holder
WILLIE HEATH
(Seal)
HORACE HEATH
(Seal)
page 68 ]

Filed: April 4, 1940
Dan Drinkard, Clerk
(P. B. P.)

Virginia:
In the Corporation Court for the City of Bristol
Housing Authority of City of Bristol
DEMURRER TO CROSS-BILL OF
vs.
GEORGE and DEBORAH VALENTINE
George Valentine, Deborah Valentine, Horace
Heath and Willie Heath

•
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To the Honorable J. L. Cantwell, Jr., Judge:
Now comes your defendant, Willie Heath, and says that
the cross bill of George and Deborah Valentine is not sufficient
in law to divert his funds from him in the above-styled cause.
WILLIE HEATH,
By Counsel.
CLAYTON SCYPHERS, p. q.
page 69 ]

Filed: April 4. 1940
Dan Drinkard, Clerk.

(P. B. P.)
Virginia:
In the Corporation Court for the City of Bristol
Housing Authority of City of Bristol
vs.
DEMURRER TO CROSS-BILL OF
GEORGE and DEBORAH
VALENTINE
George Valentine, Deborah Valentine, Horace
Heath and Willie Heath
To the Honorable J. L. Cantwell, Jr., Judge:
Now comes your defendant, Horace Heath, and says that
the cross bill of George and Deborah Valentine is not sufficient
in law to divert his funds from him in the above-styled cause.
HORACE HEATH.
By Counsel
CLAYTON SCYPHERS, p. q.
page 70 ]

Enter this decree,
This April 4, 1940
Jos. L. Cantwell, Jr. Judge
Entered in Chancery Order
Book No. 9 Page 4 5 3
Corporation Court of Bristol

Housing Authority of City of Bristol
vs.

George Valentine, et al
The commissioners heretofore appointed having returned
to the Clerk's Office and filed therein on March 4, 1940, an
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award, and no exceptions having been made thereto or cause
sbown against the same, and the amount of said award and
costs having heretofore been paid into court, the said award is
hereby approved and confirmed, and all liens against the property are transferred to the funds so paid into court, and the title
to the property described herein is hereby divested out of the
owners defendants herein, and vested in Housing Authority nf
~;ry of Bristol, in fee simple, and the Clerk of this Court is directed to furnish, certify and record in the Deed Book of his
office and index the same in the name of the owners and of said
Housing Authority, in the manner provided by Section 4381
of the Code, a copy of the commissioners report and award dated
March 4, I 940, copy of order entered thereon, dated March 5.
r 940, and a copy of this order, as a muniment of title, upon
payment by said Housing Authority of the fees therefor.
Thereupon, came defendants, George Valentine and Deborah Valentine, and ask leave to file their answer and crossbill, which leave is granted, and the said answer and
page 71 ] cross-bill were filed. Thereupon, defendant to
said cross-bill. Horace Heath and Willie Heath, filed their demurrer to the answer and cross-bill, and Housing
Authority of City of .Br.istol, appeared by counsel, stating that
it had no interest in the issues raised by the answer and crossbill, and moved that it be dismissed as a party thereto.
· Thereupon, the court heard the argument of couqsel upon the demurrer, and demurrants by counsel asked leave to file
a memorandum of authorities; whereupon, demurrants are allowed one week from this date within which to file their brief,
and cross-complainants are allowed one week thereafter to file
their briefs in response thereto, and this cause is taken under advisement to await the coming in of said briefs .
. And this cause is continued.
page 72 ]

Filed: April 9, I 940
Dan Drinkard, Clerk.
(P. B. P.)

In the Corporation Court for the City of Bristol, Virginia.
Housing Authority, City of Bristol
v.
STIPULATION
George Valentine, et al
It is agreed between counsel for Willie Heath and Horace
death, and counsel for George Valentine and Deborah Valen-
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tine, that all the deeds mentioned in the original petition for
condemnation, filed by the Housing Authority, shall be considered by the court as if actually copied from the records and
incorporated in the original petition for condemnation, showing the date of recordation of each, and it is further agreed between counsel for the parties that the facts alleged in the cross
bill, the answers and original petition, are true for the purpose
of the demurrer, but Willie Heath and Horace Heath are not
bound by the conclusions of law therein alleged.
CLAYTON SCYPHERS,
Counsel for Willie Heath & Horace Heath.
JONES & WOODWARD.
Counsel for George & Deborah Valentine.
page 73 ]

Enter May 7, 1940
Jos. L. Cantwell Jr.. Judge
Entered in Chancery Order
Book No. 9, Page 467
Corporation Court of Bristol

Housing Authority of City of Bristol, Virginia
vs.
George Valentine, et al
This cause heretofore came on to be heard upon the denmrrers of Horace Heath and Willie Heath, to the answer and
·cross-bill of George & Deborah Valentine, and upon the argument of counsel and memoranda submitted by counsel; and the
court now having maturely considered the same, doth over-rule
the demurrers.
And it appearing that the cause is now one which should
properly be upon the equity side of this court, and having been
so treated by the parties and by agreement of parties, this cause
is transferred to the equity side, if not already properly so, with
leave to the parties to file amended pleadings, if they be so advised, within a reasonable time.
The court being of opinion that H. G. Lavinder, Mrs.
Kate H. Lavinder and H. G. Peters, Jr., Trustee, are necessary
parties, if it directed that they be made so by proper process before further proceedings are had in this cause.
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And this cause is continued.
page 74 ]

Enter May 29, 1940
Jos. L. Cantwell, Jr.,
Judge

In the Corporation Court for the City of Bristol. Virginia.
Housing Authority of City of Bristol
v.
DECREE
George Valentine, et al
This day came H. G. Peters, Jr., Trustee, in person, H. G.
Lavinder and Kate. H. Lavinder, by H. G. Lavinder, Attorney,
and entered a f~rµial appearance in this case.

0. K.
H. G. PETERS, JR.
H. G .. PETERS, Jr. Trustee
H. G. LAVINDER.
KA TE H. LAVINDER.
By H. G. LAVINDER.
Attorney
page 75 ]

Filed: May 29. 1940
Dan Drinkard, Clerk.

In the Corporation Court for the City of Bristol, Virginia.
Housing Authority of City of Bristol
v.
PETITION OF H. G. LAVINDER AND
KATE H. LAVINDER
George Valentine, et al
To the Honorable J. L. Cantwell, Jr., Judge:
Your petitioners, H. G. Lavinder and Kate H. Lavinder
having been made parties to the above styled cause by decree of
Your Honor, respctfully request that the facts alleged in the
answer and cross-bill of George Valentine and Deborah Valentine he read in this cause in behalf of your petitioners and your
petitioners concur in the prayer for relief contained in said crossbill.
H. G. LAVINDER and
KATE H. LAVINDER,
By Counsel..
H. G. LAVINDER, p. p.
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Filed: May 29, 1940
Dan Drinkard, Clerk.

In the Corporation Court for the City of Bristol, Va.
Housing Authority, City of Bristol
v.
STIPULATION
George Valentine, et als.
It is agreed between and among counsel for Willie Heath
and Horace Heath, counsel for George Valentine and Deborah
Valentine, counsel for H. G. Lavinder and Kate H. Lavinder,
and H. G. Peters, Jr., Trustee, in person, that any and all deeds
mentioned in the original petition for condemnation filed by
the Housing Authority may be introduced in the form of certified copies by counsel for Willie Heath and Horace Heath. and that
the said certified copies shall be considered as legal proof and a
part of the record in this case. It is further stipulated that at
the time of the execution of the deed by Kate Heath dated April
5, 191 2, D. B. 24, Page 400, Kate Heath was the owner of record of a fee simple title to the property therein convey.ed.
·
CLAYTON s·cYPHERS.
Counsel for Willie Heath and Horace
WM. H. WOODWARD,
Counsel for George V altntine and
Deborah Valentine.
H. G. LAVINDER.
Counsel for H. G. Lavinder and Kate
H. Lavinder.
H. G. PETERS, JR.
Trustee.
page 77 ]

Filed: May 29, 1940
Dan Drinkard, Clerk.

THIS DEED made and entered into this the 5th day of
April 191 2, between Kate Heath of Bristol, Va., party of the
first part, and Ella Heath and James Heath, parties of the second part; residents ·respectively of Columbus, Ohio, and of
Portsmouth, Ohio.
WITNESSETH:
That in consideration of love and affection and also in
consideration of certain moneys paid by the second parties in
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p·urchasing the property hereinafter described, the said party
of the first part does grant and convey unto the said parties of
the second part, with covenants of general warranty and against
all encumbrances, a one third undivided interest to each of said
second parties in that certain parcel of land situate in Bristol.
Va., and more particularly bounded and described as follows:
Said lot is situated in Bristol, Va., on Mary Street, adjoining Lot No. 2, of the plat of lots purchased by J. W. Owen
Jr., from H. G. Peters, Special Commissioner, in the cause of
being Lot No. 3 of said plat and bounded as follows:
Beginning at a stake on Mary Street, corner of Mariah
Ashby's lot and running with said lot 160 feet to an alley:
thence with said alley 40 feet more or less to a stake, corner to
Lot No. 2 of said plat, and thence with the line of said lot No.
2, 160 feet to Mary Street; thence with Mary Street 47 1-2 feet
more or less to the beginning, being the same property conveyed to the said Kate Heath by Mrs~ C. W. Owen by deed dated
June 3, 19 o 1, of record in the Clerk's Office of the Corporation
Court of Bristol. Virginia, reference to which is hereby had for
a more particular description of the property hereby conveyed.
Title to the one-third undivided interest to each of the
parties of the second part in the property hereinbefore described
is conveyed in fee simple forever, leaving said property owned
one third by the said first party, one third by the said Ella
Heath, and one third by the said James Heath.
In witness whereof the said party of the first part
page 78 ] has placed hereunto her hand and seal this the day
and year first· above written.

KA TE HEATH

(Seal}.

State of Virginia,
City of Bristol, to-wit:
I, H. G. Lavinder, a Notary Public in and for the said
City and State, do hereby certify that Kate Heath, whose name
is signed to the foregoing writing bearing date the 5th day of
April, 1912, has acknowledged the same before me in my said
city and state.
My commission expired the 4th day of October, 1914.
Given unde~ my hand this the 6th day of April, 1912.

H. G. LAVINDER,
Notary Public..

Horace Heath, et al vs. George Valentine, et al

57

H. G. Lavinder
Virginia: City of Bristol, to-wit:

In the Clerk's Office of the Corporation Court of the
City and State aforesaid, the 6th day of April, I 9 I 2, at 1 o: 30
o'clock A. M., the foregoing Deed was presented in said office
on the day and year above written, and, together with the certificate of acknowledgment, admitted to record.
Teste:
C. M. MINNICK Deputy Clerk.

A Copy Teste:
DAN DRINKARD, Clerk.
page 79 ]

Filed May 29, r 940
Dan Drinkard, Clerk.
DEPOSITIONS

The deposition of H. G. Lavinder taken before me, Mattie E. King, a Notary Public for the City of Bristol and State
of Virginia, pursuant to agreement of counsel on the 2 I st day
of May, 1940, to be read as evidence in behalf of George Valentine, Deborah Valentine, H. G. Lavinder and Kate H. Lavinder in a certain suit in equity now depending in the Corporation Court for the City of Bristol, Va., in which George Valentine and Deborah Valentine are cross-complainants and Horace Heath and Willie Heath are cross-defendants.
Present: Clayton Scyphers, counsel for Horace Heath and
Willie Heath, and Wm. H. Woodward, counsel for George Valentine and Deborah Valentine,
The witness, H. G. Lavinder, first having been duly sworn
deposes and says:

Q. 1 Mr. Lavinder, I show you a deed of trust dated the
5th day of October, 1929, between Kate Heath, widow, and
H. G. Peters, Jr., Trustee, and I also show you note dated the
same day, executed by Kate Heath and James Heath, which has
been filed as exhibit "A" to the cross-bill of George V 4lentine
and Deborah Valentine, and I ask you to state what you know
concerning the execution of these two papers.
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H. G. Lavinder
A. James Heath applied to me for a $600.00 loan in October. I 929, on the Kate Heath property on Mary Street in
Bristol, Va., the purpose of the loan being to impage 80 ] prove the Kate Heath property. The property
was represented to me at that time as belonging to
Kate Heath alone. I secured a $600.00 loan from a client of
mine and the deed of trust referred to and the note for $600.00
dated Oct. 5. 1 929, were properly executed, the deed of trust
by Kate Heath and the note by Kate Heath and James Heath,
and covered the $600.00 loan in question.
Counsel for Horace and Willie Heath objects to the question and answer because it calls for a hearsay statement relative to statements of James Heath, who is dead, and ~o thev
object because of said statements and because the death of James
Heath has made a denial of the allegations impossible.

Q. 2 Will you file the deed of trust to which you refer
as exhibit "r" to your deposition?
A. I do so.
Q. 3 The deed of trust, of course, speaks for itself and
purports to convey a fee simple title. Did Kate Heath, James
Heath, or either of them, make any representation co'lcerning
the title of Kate Heath. who executed the deed of trust?
A. Yes, I understood from ·James Heath that the property belonged entirely to his mother, Kate Heath, and the deed
of trust from Kate Heath so states or rather purports to convey
the entire fee simple title.
(Same objection as to former question.)

Q. 4 I show you a paper executed by James F. Heath
and H. G. Lavinder, Attorney for holder, dated Oct. 5, 193 2,
which has been filed as exhibit "B" to the cross-bill of George
and Deborah Valentine, and will ask you to state what you
know concerning this paper.
·
page 8 r ] A. When this $600.00 note became due the parties in interest were unable to pay it and at the request of James Heath the note was renewed for a further period of two years, my understanding being at the time that
James Heath was the only child of Kate Heath and therefore:
at that time the sole owner of the property,, and this. renewal
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H. G. Lavinder
agreement so states that James Heath was the sole owner of the
property.
(Question and answer objected to because of the same objection to previous questions and because the instrument is ·in
writing and it is the best evidence.)

Q. 5 I show you a paper executed by Willie Heath,
Horace Heath and H. G. Lavinder, Attorney for holder, dated
Oct. 5, I 9 3 4, and filed as exhibit "C" to the cross bill of
George and Deborah Valentine and ask you to state what you
know concerning the execution of this paper.
A. \Vhen this $600.00 note became due as renewed on
Oct. 5, I 934, James Heath had died since the renewal of Oct.
5, I 9 3 2, and my understanding was that Willie Heath and
Horace Heath were the sole heirs of James F. Heath and therefore the sole owners of said property, subject to said deed of
trust, and they were not in position to pay the note and wanted
it renewed for an additional period of two years and this paper
that you have shown me covers this .additional renewal.
(Same objection as to last question raised.)
Q. 6 I show you a paper executed by H. G. Lavinder,
Attorney for holder, Willie Heath and Horace Heath which
has been filed as exhibit "D" to cross-bill of George
page 82 ] and Deborah Valentine and ask you to state what
you know concerning the execution of this paper.
A. This is another renewal of the $600.00 note in question. When the note became due on Oct. 5, 1936, and the parties in interest were not in position to pay the note off I got it
rrnewed for an additional period of two years as shown by
this renewal agreement.
( Same objection as to former questions asked.)

Q. 7 Was this last ren~wal obtained at the request of
Willie and Horace Heath?
A. Yes, it was at their request through their local agent,
P. W. Morton.
Q. 8 After the last renewal was any part of the interest
or principal of the note paid?
A. None of the principal was ever paid, and as I now recall no part of the interest was paid after the last renewal of
Oct. 5, 1936.

60

Supieme Court of Appeals of Virginia

H. G. Lavinder
(Answer objected to because it is opinion only.)

Q. 9 Representing the holder of the note what steps.
if any, were taken by you?
A. The first step I took was to write the parties in interest, Horace Heath and Willie Heath, or their local agent, P.
W. Morton, a number of letters insisting that this interest be
paid; because I did not want to sell the property at all. I further had advanced the payment of the premiums on the insurance carried on the property and in order to keep the property
from being sold I paid the interest on the loan to my client, the
holder ·of the note, a number of times, but getting
page 83 J no response to my various letters, there was nothing to do but enforce the deed of trust, and I therefore, representing the holder of the note, called on the Trustee,
H. G. Peters, Jr., to advertise the property and advised the
Heaths the date of sale. They failed to appear on the date of
sale or to show any interest in the property at all and I purchased it to take care of the holder of the note, which I did.
Q. 1 o What did you do with the property after you
purchased it?
A. I sold it to George Valentine and wife.
Q. 1 1 They are the cross-complainants in this suit
A. Yes.
Q. 1 2 Do you know of your own knowledge what was
done with the proceeds of the loan made to Kate Heath?
A. Yes, it went into the improvements of the house in
question. The house was run down at the time I made this
loan and I made the loan for the purpose of improving the
property, which was done.
Q. 13 When was the first time that you learned that
Willie Heath and Horace Heath claimed any interest in the
property subject to the deed of trust?
A. My impression was that the only interest they claimed was as heirs of James Heath and I did not know any different from this until a short time before this suit was brought, at
which time Mr. Donald T. Stant, Attorney for the Housing
Authority, told me that he had found something on record to
indicate the facts as set forth in this suit.
I may say in this connection that at the time this loan was
made I was very busy and doing more work than
page 84 ] any one man ought to try to 'do, and I did not
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give as much time to the examination of the title to
this property as I should have, for the reason that I was overwhelmed with work for one thing, and second, because I had
a great deal of faith in James Heath, whom I had represented
in other matters, and of whom I had a very good opinion, and
I therefor was not as careful in examining the title as I should
have been.
Q. 14 I think my previous question was somewhat
vague. Did James Heath, or Willie Heath, or Horace Heath
ever state to you or inform you that they claimed an interest in·
the property not subject to the deed of trust?
A. No, never at any time did anybody tell me that .
.(Question and answer objected to because it is not incumbent for owner of property to assert his title under the circumstances of this case.)
No question was ever raised to me by anybody at any time
as to the validity of this deed of trust or as to its covering the
entire fee simple interest in the property until Mr. Stant spoke
to me about the trouble that he had found in the title.
Q. 1 5 So it was understood at the time the various renewals were executed that they operated to bind under the deed
of trust any interest of all parties executing the papers?
(Question and answer objected to because it calls for a
conclusion of law.)
A. Yes, my feeling in having these renewals executed
was that it covered the complete interest in the property and in
fact the parties executing the renewals assumed the payment of
the deed of trust and the deed of trust purported to
page 85 ] convey a complete interest in the property.
I want to add this about James Heath. I said I
had a lot of faith in him and did not examine this title carefully for that reason. I want to say that I did not mean by
that statement that I have changed my mind about this colored
boy. I think he was a good boy and I do not think he meant
to misrepresent the title to the property at all, and I still have
a high opinion of James Heath and I do not want to do him
an injustice.
(The answer objected to because it is immaterial to the
issue involved.)
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Q. 16

Were the proceeds from the sale of the property
by the Trustee sufficient to pay off the note held and all other
indebtedness against the property?
A. The amount I bid for the property at the Trustee's
sale was not quite sufficient to pay off the note holder, but I
settled with him in full just the same, as I knew I was morally
and legally bound to see that the man who loaned this money
got his money back with interest to date of payment.
Q. 1 7 You are an attorney at law. Mr. Lavinder. How
long have you been practicing?
A. Since about 1903.
Q. 18 In the practice of law, Mr. Lavinder, have you
represented a number of clients having money to lend secured
by first liens?
A. Yes, I have made a number of loans of this kind for
my clients from time to time, and I still make loans
page 86 ] of this character.
Q. 19 In making this particular loan did you investigate the records of the Clerk's office in Bristol as to the
title to the property conveyed?
A. My recollection is that I made a very slight examination of the title. According to my recollection the main thing
that I looked at was to see whether there were any deeds of
trust against Kate Heath, because I felt sure that she held complete title to the property.
Q. 20 At the Trustee's sale who bought the property?
A. I bought the property in person.
And further this deponent sayeth not.
page 8 7 ] State of Virginia,
City of Bristol, to-wit:

I. Mattie E. King, a Notary Public, in and for said City
and State, do hereby certify that the foregoing deposition of
H. G. Lavinder was duly taken, sworn to. and subscribed before me at the time and place and for the purpose in the caption
hereto mentioned.
My Commission expires the 21st day of September, 1941.
Given under my hand this May 27, 1940.
MATTIE E. KING,
Notary Public~
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DEPOSITION OF H. G. LAVINDER, MAY 21, 1940
THIS DEED OF TR UST made and entered into this
the 5th day of October, 1929. between Kate Heath (widow),
party of the first part, and H. G. Peters, Jr., Trustee, party of
the second part,
WITNESSETH:
That to secure to the holder thereof the payment of one
note of even date herewith for $600.00, executed by said first
party and James F. Heath to bearer, payable three years after
date and bearing interest from date, said interest being payable
£emi-annually and said semi-annual payments of interest being
evidenced by coupons attached to said note, the said party of
the first part does grant and convey unto the said second party,
with covenants of general warranty and against all encumbrances, a certain house and lot situate in Bristol. Va .. and described as follows:
BEGINNING at a stake on the North side of Mary St.,
corner to property of Mariah Ashby and running thence North
with Ashby's line 1 60 feet to an alley; thence East with said
alley 40 feet to a stake,· corner to lot now owned by J. J. May;
thence South with May's line 160 feet to Mary St.: thence West
with Mary St. 4 7 1 -2 feet to the point of beginning, and being
lot No. 3, as shown on plat of lots purchased by J. W. Owen,
Jr.. from H. G. Peters, Special Commissioner, in the suit of
Chas. Worley vs. John H. Gose, et als, and being the same
prcperty conveyed to the said first party by two deeds, one
from C. W. Owen dated June 3, 1901, and of record in D. B.
1 3 page 4 3 9 and the other from H. G. Peters, Special Commissioner, dated Aug. 5, 190,. and of record in D. B. I 4 page
460 in the Clerk's Office at Bristol, Va.
Said first party agrees to keep said property insured in at
least the sum of $600.00 for the benefit of this trust: to keep
the premiums on said insurance promptly paid; to
page 89 ] keep the taxes on said property promptly paid;
.
and to promptly meet each semi-annual payment
of interest on said note as said interest payments mature, and
should there be failure in any one of these particulars the note
herein secured shall at once become due and payable and its
payment may be forthwith enforced as hereinafter set out.
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It is further agreed that should said note be prompt! y paid
at its maturity and all the conditions hereof be fully complied
with, then this deed of trust shall be null and void and may
be released at the cost of said first party, but should there be
failure to pay said note prompt]y at its maturity, or for failure
in any other particular herein mentioned, then at the request
of the holder of said note said Trustee shall forthwith, after
advertising for thirty days by hand-bills, written or printed,
and posted at three or more public places in Bristol, Virginia~
seH the property herein conveyed at public auction to the highest bidder for cash in hand at the front door of the Court House
at Bristol. Va., and with the proceeds of sale he shall pay; first,
the cost of executing this trust, including a commission of 5 %
to said Trustee and the costs of sale; second, the note herein secured, together with interest, and third, any balance shall be:
turned over to said first party or her order.
IN WITNESS WHEREOF the party of the first part has
placed hereunto her hand and seal this the day and year first
above written.
KATE HEATH (Seal)
page 90 ] State of Virginia,
City of Bristol, to-wit:

I. H. G. Lavinder, a Notary Public, in and for said City
and State, do hereby certify that Kate Heath (widow) whose
name is signed to the foregoing writing bearing date the 5th
day of October, 1929, has acknowledged the same before me in
my said City and State.
My commission expires the 18th day of October 1930.
Given under my hand this the 5th day of October, 19 29 ..

H. G. LAVINDER,
Notary Public·
Virginia: City of Bristol, to-wit:

In the Clerk's Office of the Corporation Court of the City
and State aforesaid ·the 5th day of October, 1929, at 11 :50
o'clock A. M .. the foregoing Deed of Trust was presented in
said office on the day and year above written, an, together·
with the certificate of acknowledgment, admitted to record.
Recorded in peed Book No. 48, at. Page 569, et seq.
Teste:

DAN DRINKARD, Clerk.

Horace Heath, et al vs. George Valenti.ne, et al
page· 9 r
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Housing Authority of City of Bristol
vs
()
OPINION
George Valentine, et: al's

ON ISSUES RAISED BY ANSWER AND CROSSBILL OF <;:iEORGE VALENTINE, ET AL
The present controversy is between the claimants of the
fund paid into court as a result of the condemnation herein.
The facts, briefly are that in 1912.. a colored woman,
Kate Heath, the then owner of the real estate involved herein, conveyed to her son. James Heath, and daughter Ella Heath,
each an undivided one third interest. Thereafter, in October,
19.29-, James Heath went to Mr. H. G. Lavinder, an attorney
frequently engaged in making. real estate loans for others, to
procure a loan on the Kate Heath property for the purpose of
repairing tlile· house located upon said lands. James Heath represented that the whole property belonged to his mother, Kate
Heath. as a result ·of the negotiations, Mr. Lavinder, on October 5, 1929, made· a loan of $600.00 to Kate Heath, represented by a note signed by both Kate and Jam'es, and secured by a
deed of trust from Kate Heath purporting to convey the whole
property·. The proceeds we1:e used to repair and improve the
re::idence. When the debt became due· in October 193 2, James
applied for, and obtained fnom Mr. Lavinder, as: attorney for
the holder, an extension, which is in writing and filed with
the bill. ln that extension Jam.es agrees that Kate has died leaving James as sole owner, agrees to fafrhfully keep and perform
,atl the t'erms. covenants and conditions of the deed of trust,
agrees to promptly pay the note, and agrees that the
page 9 2 ] security of the deed of trust. shall remain unim.
paired by the extension. In 193 4, and again in
r 9J6 Willie Heath and Horace Heath signed like- extensions,
the fir-st reciting that the said James Heath is now d~ad leaving
them as his only heirs and sole owners of the property. It appea·ts that Willie Heath was the only other child of Kate Heath
in addition to James and Ella, and that Horace Heath was the
only child of Ella Heath, who had also died somewhere in the
interval. Any right of Ella to a· 1-3 interest descended to Horace, and: any right of James, to a 1-3 interest descended. r-2: to,
Willie, his brother, and 1-2 to Horace, the son of his deceased
sister.. Therefore, the right of Willie if any, is to a 1-6 undivided interest and that of Horace a 1 - 2· undivided' interest,
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whereas each, in his answer to the petition for condemnation;
claims an undivided 1 -3.
The Deed of Trust debt was not paid, and the trustee pro~
ceeded to sell the land therein described, being the same land
condemned herein, at which sale Mr. Lavinder became the purchaser for $600.00. The purchase price did not cover the total
debt, which. with interest and taxes amounted to $755.05 but
he paid the total to the holder. George and Deborah Valentine, having bought the property from Mr. Lavinder. one de2d
covering both transactions was made by the trustee to the Valentine~. in which Lavinder and wife joined as parties for the
purpose of transferring Lavinder' s right as purchaser at the
trustee's sale.
The Valentines now claim the rntire fund, which Willie
and Horace each claim one-third thereof.
The issue is whether Willie and Horace are estopped either
by their conduct or that of their ancestors to claim
page 93 ] any interest in the land or its proceeds.
It is the opinion of the court that thev are so estopped for reasons which will now be briefly stated.
All of the principles involved in this case will be found
discussed in a very lengthy and exhaustive monograph in 50
A. L. R. begin'ning p. 668 ..
James Heath and those in privity of estate with him are
clearly estopped by the fact that James was the moving spirit
in procuring the loan, that he represented to the attorney for
the lender that his mother owned the whole of the lands when
he in fact. owned a one-third interest and that we stood by
and saw the proceeds of the loan used to repair the building
thereon. These facts make a clear case of estoppel without
taking into account the extension agreement executed bv him.
Anderson vs. Phlegar, 93 Va. 415: Grqen vs. Price. 1 Munf.
449: Patterson vs. Patterson, 144 Va. 1 1 3: Hiden vs. M ahanes,
1 1 9 Va. 1 1 6, 121 : Phelps vs. Seely, 2 2 Gratt. 5 73: Monograph, 50 A. L. R. 668, 712, 83 2: I 9 Am. Jur. 782-785. Sec.
129 and 130.
Objection is made to Mr. Lavinder' s testimony in regard
to the transaction with James Heath, now deceased. It is sufficient to say that the testimony is corroborated by the fact that
James signed the note as co-maker, that the proceeds were used
to improve the property, and by the subsequent execution of
the first extension agreement.
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It is contended that the record constitutes notice to Mr.
Lavinder, preventing the raising of the estoppel. However, the
rule is settled that such notice is not sufficient to prevent an
estoppel where the conduct relied upon to create the
page 94 ] estoppel consists of positive and affirmative acts.
Anderson vs. Phlegar, 93 Va. 415; Riden vs. Mahanes, 119 Va. 116, 121: Begelow on Estoppel (6 Ed) 682.
As said in Anderson vs. Phlegar, p. 42 r. " 'No man can complain that another has relied too implicity upon what he himself stated.' " ·
From the certified copy of the deed from Kate Heath to
Ella and James Heath, dated April 5, 191 2, it appears that Lavinder took the acknowledgment thereto. No effort is made
to show that he knew the contents of the instrument. Knowledge of its contents cannot be imputed to him without some
proof of the fact. In the absence of knowledge of the contents
of an instrument the attestation thereof is insufficient to work
an estoppel. 50 A. L. R. 861-862: 19 Am. Jur. 786, "Estoppel'' Sec. 132. If such is insufficient to create an estoppel,
then for stronger reason it should not be sufficient to prevent
an estoppel where the reliance thereon is for the purpose of
showing knowledge upon the part of the person claiming the
estoppel. Such knowledge must be proven, and taking the acknowkdgment does not prove knowledge of the contents of
the instrument. Further, even if shown, knowledge that in
191 2, Kate Heath conveyed away a portion of the property
would furnish no evidence as to knowledge of the status of the
title seventeen years later, in I 929. A further answer to this
fact will be found in the later discussion of the nature of the
estoppel against Horace Heath.
The foregoing disposes of any claim on the part of Willie
and Horace Heath. as heirs of James Heath. Being in privity
of estate with James Heath, the estoppel is effective
page 95 ] against Willie Heath as to a one-sixth interest and
against Horace Heath as to a one-sixth interest.
Patterson, v. Patterson (supra).
Next will be considered the estoppel against Horace Heath
as to the remaining one-third interest. Nothing is shown tending to estop Ella Heath from claiming her interest in the lands
during her life-time. Therefore the question is limited to the
effect of any conduct upon the part of her only heir, Horace
Heath.
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This claimant, by entening into· the second and third written extension ag·.reements therein expressed his knowledge of
the existin.g deed of trust executed by another upom lands in
which he claims a.n interest. He went further aad twice requested an extension of the time of payment. He also assumed payment of the debt, agreed that the secarity should remain unimpaired by the extensions and agreed to, faithfully keep and perform all the terms, covenants and conditions thereof.
There seems to be considerab1e dissension among the tex.t
writers in regard to the logic of whether ratification in certain
instances is a true estoppel: or a quass-estoppel, or simply an
independent principle of law. Monograph, 50 A. L. R. 668,
690-700, particularly Section 11a. It is not the intention here
to enter into this controversy or champion any particular view ..
Rather, it is proposed to simply analyze the conduct of Horace
~bowing that it comes witbin the principle of true estoppel.
As, Jnas already been said, he did by solemn writing.
page 9:6 ] a.cknoiWledge the existen-ce of the deed of trust
placed by another u.pon his land, without disclosing any outstand.iag claim in himself. Not only that, he asked
that the time for payment of the debt thereby secured be twice
extended, and agreed to faithfully keep and perform all its
terms, etc. These acts were tantamount to an express. representation that he recognized and approved the deed of trust
as covering, his. interest in the land. In other words he ratified,. consented and acquiesced. It was a. positive representation
that "this is. now a valid, subsisting conveyance of my interest
in. this. Ian.cl, whether it has heretofore beea such or not." This
is th-e conduct upon which Lwinder relied. There can be no
knowledge on the part of Lavinder contrary to the fact asserted by the ratification, because the assertion makes it so, as
of that time, whether it was previously so or not. Stated in
another wa•y, theconduct of the party sought to be estopped is:
the ratification. If he ratifies it, it is impossible for the other
party- to have knowledge that he does not ratify it. Likewise,
the other party relies upon the act of ratifying, not upon a representation that he has no title. If the other does so rely, then
if the person. sought to be estopped afterward seeks to say that
he did not so ratify the transaction,. bis lips will be forever sealed from making such assertion against the person who has relied thereon, and changed his position on the strength thereof.
fo Patterson v. Patterson (supra), at P. 1 23, reference is made·
to the fact that "such action on his part constituted ratification,
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a:J1Icd is condusive on aU who claim under ·him." Such 1s the
situation in the instant case.
page 9,7 ]i To state the matter in another way, to ratify a
transaction makes it binding upon the person ratifr1ing,. amd venders: nau,ght aa,y knowledge to the contrary which
the other party might. previously have possessed. There cannot
be any knowledge contrary to the fact. When Horace Heath
says "th.is is; my deed of trust", Lavimder ca·nnot know that it is
not his deed' of trust. From that point forward the remaining
necessary elements follow in due order with Lavinder relying
upon the· fa€t of ratification, extending the time of payment of
the debt, calling for fotedosure upon default, buying in the
land at the trustee's sale, and selling it to the Valentines by
general wana,nty deed. All elements being fulfilled, Horace
Heath is forever estopped from assetring that he is not a party
to the deed of trust.
The situation fulfills to. the letter the principle thus quoted
in 50 A. L. R., at p. 684, from Pomeroy:
"Equitable estoppel is 'the effect of the voluntary conduct of a party, whereby he is absolutely precluded, both at
law and in equity, from asserting rights which might perhaps
have othei;wise existed, eitben of property, of contract, or of
re11ru?dy, as against aaother person who has in good faith relied
upon such condut::t, and has, been led, thereby to chang:e his position for the· worse,. and who on his. part acquires some corriesponding uight, either of property, or conduct, or of remedy.' "
The result reached ia this case is covered. by the follo.win.g
statement from Anderson tJ Phlegar, at p. 42 1 :
"The measure of the operation of an estoppel is the extent of the representations made by one party and acted on by
the other. The estoppel is commensurate with the
page 98 ] thing_ represented, and operates to put the party entitled to its benefit in the same position as if the
thing. represented were true,. 2. Porn. Eq. J., Section 813, and
cases cited."
The conclusion her.ein is based, not upon the fact that
Horace and Willie Heath made a positive representation that
tbiey cl:aim.ed no interest in the land, but upon a positive representation that they recognized, adopted and ratified the· deed
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of trust as binding their interests in the land, and they will not
be heard to say that it does not.
In the same manner Horace and Willie Heath would be
estopped by their own conduct as to the interest claimed through
James Heath, had they not been previously estopped by James·
own prior conduct in the same respect, and also in the other
respects first stated.
Let a decree be entered aqjudging that Horace Heath and
Willie Heath are estopped from claiming any interest in the
land involved in this cause, and, as a consequence, from claiming any interest in the fund representing the proceeds thereof.
and paid into court in this cause, and directing that the same.
after deducting all proper costs, taxes or other charges, to be
[pecified in the decree, be paid to George and Deborah Valentine or their attorneys herein.
page 99 ]

July 30,

I 940

Housing Authority of City of Bristol
vs.
()
George Valentine, et als
This cause was heretofore submitted to the court, by agreement of counsel for the parties, upon the answer and cross-bill
of George and Deborah Valentine, and the exhibits filed therewith, upon the petition of H. G. Lavinder and Kate H. Lavinder, upon the appearance entered by H. G. Peters, Jr., Trustee,
upon the depositions duly taken and filed in support of said
cross-bill and petition, upon stipulation of counsel filed May
29, 1 940, upon the record at large, and upon argument of
counsel; whereupon, the court took time to consider th2 cause
and to al1ow filing of briefs by counsel.
Now having maturely considered the cause, and having
considered the various briefs and memoranda filed by the parties, the court is of opinion and doth so adjudge and decree,
for reasons stated in writing and filed as a part of the record,
that Willie Heath and Horace Heath be, and they hereby are'.
forever barred from asserting any right, title or interest in the
lands involved in this cause as against the title thereto conveyed
by Kate Heath (widow) to H. G. Peters, Jr., Trustee, by deed
of trust dated October 5, I 929, or against any of the other parties to this cause or their privies, said lands being described in
the former proceedings in this cause, and being the same lands:
conveyed to Kate Heath by H .. G. Peters. Special Commissioner,
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by deed dated August 5, 1 903, recorded in D. B. 14, p. 460,
in the Clerk's Office of this Court.
page I oo ] The original petitioner having previously paid
into court the sum of $2200.00 covering the award
of the commission·ers, and one-third thereof, amounting to
$71 4.00, after deducting one-third of the taxes for 1938 and
1939, having been paid to George and Deborah Valentine under former decree of the court, it is decreed that the Clerk, after first deducting the remaining costs herein shall, from the
fund remaining in his hands, pay the taxes from 1938 and
1939 assessed against said real estate, and the pro rata part of
the 1 940 taxes thereon to March 5, 1940, and pay the remainder of said fund to George and Deborah Valentine or their
counsel herein. The Clerk is directed to take and produce receipt herein covering said disbursements. And this cause is
continued.
To all of the foregoing action of the court, Horace Heath
and Willie Heath, by counsel, except: and said parties having
signified their intention to apply to the Supreme Court of Appeals of Virginia for an Appeal and supersedeas herein, it is
ordered that execution of this decree be suspended for a period
of sixty days, conditioned upon the said Horace Hea·th and Willie Heath, or someone for them, giving suspension bond within fifteen days from this date in the penalty of $ 100.00.
page
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STIPULATION

It is stipulated between attorneys for both parties that the
foregoing stenographic report of testimony and other incidents
of the trial therein, shall be considered in lieu of formal Bills of
Exceptions, and that all questions raised, all rulings thereon, all
exceptions thereto, and the grounds of such exceptions, respectively, as shown by said report of testimony, and other incidents
of the trial therein, may be relied upon by either or both parties in the Supreme Court of Appeals, without taking separate
Bills of Exception a') to each point raised and excepted to.
It is further stipulated and agreed that the foregoing pleadings, orders and decrees constitute all the pleadings, orders and
decrees pertinent to the issues involved in this appeal, all nonpertinent pleadings, orders and decrees involving the condemnation of the property having been deleted.
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This 18th day of September, 1940.

CLAYTON SCYPHERS.
Counsel for Appellants.
JONES & WOODWARD.
Counsel for Appellees.
page
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COURT'S CERTIFICATE

The undersigned, Judge of the Corporation Court of the
City of Bristol, heliehy certifies that the· foregoing stenographic
report of test:imony· and other incidents of the trial, in the case
of Housing Authority o.f the City of Bristol vs. George Valent~ne,. et als·, embracing, as it does, a11 the testimony adduced at
the trial, objections to testimony, exceptions to rulings there·on; stipulations between counsel; and all pleadings and exhibits
as agreed to· by. counsel herein, and pertinent to thls petition,
and it a.ppearilil.g, that defendants' counsel have had due and
time1y notice- of this. application, and the said tra-nscri,pt appearing to be correct, full and complete in all respects, it is hereby
cel!tified and authenticated as the true transcript of all the proceedings had at the triaJ of said cause, and the same is transmitted to the Clerk of said Court to be filed with and made a
part of the record in said case. Done within sixty days fro}1l
the date of final judgment in said cause.
This the 18th day, oif September~ 1940.

JOS. L. CANTWELL, JR.,
Judge·.
Virginia:
fn the Corporation Court o.f Bristol, Virginia.

I. J. L. Cantwell, Jr., Judge of the Corporation Court of
Bristol. Virginia, do hereby certify that the foregoing is an accurate copy o.f the transcript of testimony, and Complainant's:
Certificate of Exceptions, this day signed by me and filed.
Given under my hand this

I

8th day of September, 1940 ..

JOS. L CANTWELL. JR ..
Judge ..

Horace Heath. et al vs. Gecqe Valentine, et al

73

page Io 3 ] Virginia:

In the Corporation Court of Bristol, Virg:r1ia.
I, Dan Drinkard, Clerk of the Corporation Court of Bristol, Virginia, do hereby certify that the foregoing is a tru~ copy
of the evidence, Certificate of Exceptions, and all other incidents of the trial, as certified by the trial judge, pursuant to
Section 6340 A of the Code.
This the I 8th day of September, I 940.

DAN DRINKARD,
Clerk.
CLERK'S CERTIFICATE
, State of Virginia,
City of Bristol:
I, Dan Drinkard, Clerk of the Corporation Court of Bristol, Virginia, do hereby certify that the foregoing is a true
transcript of the record in the case of Hoc.1oing Authority of
the City of Bristol vs. George Valentine, et als, Defendants,
lately depending in said court.
I furthe!'.' certify that notice of the application for this
transcript has been duly given to counsel for the defendants, as
required by law.
Given under my hand thif' J: ath day of September, I 940.

DAN DRINK.A.RD,
Clerk.
A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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