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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3621
COUNTY _SCHOOL BOARD OF SCOTT COUNTY, VIRGINI~i\., Appellant,
versus'

G. E. DO"\VELL, Appellee.

PETITION

To the Ii onorable Justices of the Suprenie Court of Appeals
of Virgin-ia:
Your petitioner, County School Board of Scott County,
Virginia, respectfully represents unto your Honors, that it is
aggrieved by a final decree of the Circuit Court of Scott
County, Virginia, entered on the 19th clay of February, 1949,
in the chancery cause of County School Board of Scott
County, Virginia, v. G. E. Dowell, lately pending in said
court. Petitioner files herewith a transcript of the record
in the case from which this Honorable Oourt will readily see
there is error.

STATEMENT OF FACTS
On the 17th day of October 1898, Vv. P. Marrs and Kate
Marrs, his wife, conveyed to "\V. H. Minnich, F. G. Pannell
and S. E. Barker, who were the School Trustees of Fulkerson
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District of Scott County, Virginia, a small lot or parcel of
land containing approximately one (1) acre. By virtue of
the provisions of Section 676 of the Code of Virginia, the
County School Board of ~scott County, Virginia, became
2• the legal and lawful successor in title to real estate
owned by the School Trustees of Fulkerson District,
Scott County, Virginia. The deed of conveyance from V-l.
P. Marrs and Kate Marrs to the aforesaid School Trustees
of Fulkerson District contained a provision that the School
Trustees were to have and to hold the said lot with it appurtenances '' so long as it is used for a public school and when
it is abandoned for such purpose the said lot goes back to the
farm it was taken from". (See."Exhibit A" R., p. 8). This
lot was a part of and was conveyed from a tract or parcel of
land owned by the aforesaid vV. P. Marrs, which tract of
land contained Seventy-five (75) Acres.
After mesne conveyances,. G. E. Dowell, appellee, by deed
dated July 9, 1924, acquired the Seventy-five (75) acre tract
or parcel of land formerly owned by vV. P. Marrs. (See ''Exhibit B" R., p. 10). In the deed of conveyance of the Seventyfive (75) acre tract to G. E. Dowell,· appellee, the school
house lot was included in and embraced by the metes and
bounds description. One month later, the said G. E. Dowell,
appellee, by deed dated August 12, 1924, then conveyed the
Seventy-five (75) acre tract or parcel of land to Daisy Fleenor, and the school house lot was not included in the metes
and bounds description. (See "Exhibit C" R., p. 12). The
Seventy-five (75) acre tract of land has been broken up and
is now owned by two or more different individuals.
3• •rn the early 1900's a small school building was erected
on the One (1) acre lot or parcel of land which was conveyed to the School Trustees of Fulkerson District, called
New Hope School House. This school building has been used
for school purposes since the time of its erection until four
or five years ago at which time it was blown from its f oundation and damaged by a severe wind storm. Your appellant, at considerable expense, immediately repaired the building and resumed the use of the building for school purposes.
Due to the emergency and critical shortage of teachers
throughout the country, appellant was unable to secure and
place a teacher at this school house for instruction of pupils
for the school year of 1946-47 the teacher appointed for that
school year not beinA" able to secure a place to stay. Appellant left the school furniture and fixtures in the school building and never entertained any intention of abandoning the
school building for school purposes.
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In March or April 1948, G. E. Dowell, appellee, entered
upon the school house lot and drilled a well, plowed a con~
siderable part of the lot, removed the furniture and fixtures
from the school building and started building partition walls
in the school building to use as a dwelling house.
Your petitioner thereupon filed a bill in chancery against
G. E. Dowell, appellee, praying that a temporary injunction
be awarded against appellee, his agents, servants and employees from trespassing and entering upon the school house
lot owned by your petitioner, and that upon a final hearing
the temporary injunction be made permanent. Your
4* petitioner further prayed *for a construction by the
court of the deed conveying the school house lot to the
School Trustees of Fulkerson District, and asked that the
clause providing for a reversion when the lot is abandoned
for school purposes be declared null and void. (R., pp. 2-7).
A decree was entered by the Circuit Court of Scott
County, Virginia, on May 17, 1948, granting your petitioner
a temporary injunction, enjoining and restraining G. E.
Dowell, appellee, his agents, servants and employees from
entering, altering, repairing, remodeling or in any way
changing the school building, until the further order of the·
eourt. ( R., p. 15).
After said bill in chancery was filed, and temporary injunction granted, G. E. Dowell, appellee, filed his answer
and cross-bill by permission of the court, alleging that the
property had been abandoned for school purposes and prayed
that the appellee be declared the owner in fee simple of the
school house lot. (R., p. 17-20).
Depositions were taken and filed on behalf of the appellant and appellee and the cause was thereupon submitted to
the Judge of the Circuit Court of Scott County. A decree
was entered by the Circuit Court of Scott County, Virginia,
on February 19, 1949, holding that appellant had abandoned
the school house lot for public school purposes and had no
further right, claim, title or interest in the school house
lot (R., p. 157).
To this decree and ruling of the Court your petitioner
-excepted and prayed an appeal to the Supreme Court of
Appeals of Virginia (R., p. 159).
GROUNDS OF ERROR
5•
•First, the Court erred in holding that the appellant
had abandoned the school house lot for public school
purposes, and that it had no further right, claim, title or interest in the school house lot.
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Second, the Court erred in not construing the deed, as
prayed for in your appellant's bill, and in not holding that
the provision in the deed providing for a possibility of reverter was null and void and of no effect.
Third, the Court erred in not holding that the appellant
was the owner in fee simple of the school house lot because
the provision for a possibility of reverter contained in the
deed violated the Rule against Perpetuities, and is therefore
null and void.
Thes~ grounds of error will be dealt with separately.
ARGUMENT

I
Was the school house lot. abandoned by the County School
Board of Scott County, Virginia? From all the evidence in
this case it is clear and undisputed that school was held in
the New Hope School Building for the session of 1945-46,.
and that a teacher was employed for instruction of the pupils
at this school for tbe session 1946-47, but that she took other
employment about the time the session of 1946-47 commenced ..
The evidence further shows that it was very difficult to secure teachers during the emergency and is still difficult inasmuch as other jobs have a better pay scale, and that a
very great number who now teach school in Scott
6* "'County do not have certificates. The e-vidence is posith1e that the County School Board has taken no f ormaI
or expressed action to abandon this school. On the contrary,
it is undisputed that the school furniture and fixtures remained in the school until they were moved out by G. E. Dowell, the appellee, ·which clearly shows there wat no intention to
abandon. There is evidence in the record also that it is not
an unusual occurence to discontinue school in a one room
school building, and in a few years have to open it again,.
due to the temporary shifting of the populace from one place
to another, and this was certainly true during the war years.
No school board nor an individual can foresee what the
school demand will be in this community of the New Hope
School for any long period of time, and it is an absurdity
to say that because school has. been discontinued for two or
three years that it has been abandoned and there ·will be no
more demand· for it there. In order to support a claim of
abandonment it is essential that there be an intention to
abandon and· an act carrying the intention into effect. The
primary element in considering a question of abandonment
is the intention.
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In the case of Bernard v. Bowen, et a.l., 214 N. C. 121, 198
S. E. 584, with facts very similar to the case at hand, citing
Church v. Bro_qaw, 144 N. C. 126, 56 S. E. 688, in which it
was said: '' Conditions subsequent, especially when relied
upon to work a forfeiture, are strictly construed. Woodruff
v. Woodruff, 44 N. J. Eq. (349) 353, 16A. 4, I L. R. A. 380.
The word ''abandonment'' •has a well defined meaning
7* in. the law which does not embrace a sale or conveyance
of the property. It is the giving up of a thing absolutely
without reference to any particular person or purpose, and
includes both the intention to relinquish all claim to and
dominion over the property, and the external act by which
this intention is executed-and that is, the actual relinquishment of it-so that it may be appropriated by the next
com0.r, 1 Cyc. 4".
'' The act of relinquishment of possession or enjoyment
must be accompanied by an intent to part permanently with
the right; otherwise there is no abandonment." 1 Am. Jur. 7.
"Mere temporary absence or temporary non-user, unaccompanied by proof of an intention or of some act done or permitted inconsistent with future enjoyment of the right, and
which clearly indicates an intention to abandon, is not sufficient evidence of abandonment." 1 Am. Jur. 10, Scott v.
Moore, 98 Va., 668, 37 S. E. 342. ·
"The burden is upon him who sets up abandonment to
prove the same by clear, unequivocal, and decisive evidence.''
1 Am. Jnr. 12, 98 Va., 668, 37 S. E. 342.

It is submitted that the appellee absolutely failed to carry
his burden of proving the abandonment, and that the court
erred in not so holding.
II
Is the provision in the deed "when the lot is abandoned
for school purposes the sa.id lot _qoes back to the farm it was
taken fro11i" a valid possibility of reverter?
8* •rt is a well settletd principle of law that for an instrument to be operative as a deed of conveyance, that the
grantee named in the deed must be a person; natural or
artificial. This is also true as to a remainderman or a re- ·
versiouer, although the remainderman or reversioner· does
not have to be in esse at the time of the conveyance. 16 Am.
Jur. 478.
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It would be necessarilv follo,v that a reversioner would
also have to be a pers01;, natural or artificial. But in this
the provision of a reversion ''back to the farm it was taken
from", is certainly not a person, natural or artificial, and
it is therefore null and void. It is also a well settled principle of law that for a deed to be operative, that the grantee
must he certain, he must he named or described by terms
sufficiently definite, so that it can be know·n at once who is
intended. Vol. 1 Devlin on Real Estate (Deeds) p. 273. It
also necessarily follows that this is likewise true as to a
reversioner, because a reversioner is nothing more than a
grantee. But in this case the provision ''back to the fann it
was taken from'' is very definitely too uncertain, ~nd is
therefore void. In this case, two or more individuals now
own the Seventy-five (75) acre tract of land which the
school house lot was taken from, and it was possible that
this Seventy-five (75) acre tract of land could have been
subdivideq into one hundred or more lots or small tracts,
after the deed was made to the School Trustees.
9• *It is therefore submitted that the reversion clause
'' back to the farm, it was taken from'' is null and void, because the reversion clause does not call for or name a person, natural or artificial, and that the reversjoner is too
indefinite and uncertain, and that the appellant would have
fee simple title to the school house lot under the granting
clause of th~ deed.
III
Does the provision in the deed that '' when the lot is abandoned for ·school purposes, the said lot goes back to the farm
it was taken from'' violate the ~ule against Perpetuities V
. In Skeen v. Clin.chfield Coal Oorpora.tior1,, 137 Va., 397,
119 S. E. 89, the court quoted Grave's notes on Real Property, Sec. 215, as follows:
'' Any executory interest which, by possibility, may not
take effect until after lives in being and 21 years and 10
months is ispo facto and ab initio -void. In other words, the
executory interest is void for remoteness if, at its creation,
there exists a possibility that it may not take effect during
any fixed number of now existing lives, nor within 21 years
and 10 months after the expiration of such lives, even
. though it -is highly probable, or indeed, almost certain, that
it will take effect ,vithin the time prescribed.'' The same
language is US'3d in the case of Claiborne, et al v. Wilson,
168 Va., 469, 192 S. E. 585, where a gift over to churches
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upon the failure of direct lineal descendents was held to
violate the rule against perpetuities and was the refore
10* void.
*It is submitted that the reversion clause in this case
violates the rule against perpetuities and is therefore void,
~nd that appellant is the fee simple owner of the school
house lot.
Your petitioner, therefore, prays that it be granted an
:appeal and supersedeas, and that the decree final of the
Circuit Court of Scott County, on a review of the record, pe
reversed, annulled and set aside.
This the 10th day of June, 1949.
COUNTY SCHOOL BOARD OF SCOTT COUNTY
By Cou1:1-sel
COLEl\fAN & COLEMAN
E. H. RICHMOND,
Attorneys for Petitioner..
I, S. ,v. Coleman, Jr., Attorney practicing law in the
Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion there is error in the final decree in this
case, for which an appeal and supersedeas should pe granted,
and that on a final hearing the decree final of the Circuit
'Court of Scott County, Virginia, be annulled, vacated, reversed, and set asido, ai1d that thts Court enter such decree
:as the Circuit Court of Scott County should have entered.
I further certify that I have delivered a copy of this
:petition to E. T. Carter, Jr~, Attorney for G. E. Dowell, and
do not request an opportunity to be heard orally hereo:µ,
and will use this as our opening brief should a writ of error
he granted..
S. W. COLEMAN, JR.,
Attorney for Petitioner.
Received June 11th, 1949.
M. B. WATTS, Clerk..

Appeal and supersedeas awarded, August 1, 1949.
A. C. BUOHANAN.

Receivecl August 3, HJ4V..

:M:. 13. W:- .
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RECORD
County Scliool Board ot" Scott County,. Virginia

v.
G. E. Dowell
NOTICE.

You will tal{e notice tlrat the undersigned, County S"choolJ
Board of Scott County, Virginia, will on the 12th day of
April, 1949, ask the Clerk of the Circuit Court of Scott.
County, Virginia, for a copy of the record in the case of
County School. Board of Scott County, Virginia v. G. E..
Dowell, for the· purpose of applying to the Supreme Court
of Appeals· of Virginia, for an appeal and supersedeas frOllll
a decree entered in the above styled cause on the 19th day of
February, t949, ag.ainst it as complainant in the. above. styled
eause.
.
This the 6th day of· April, 19Mr.
COUNTY SCHOOL BOARD OF SCOTT
COUNTY, VIRGIN!~
By Counsel.
COLEMAN & COLEMAN, p. q ..
E. H. RICHMOND, p. q.

(Endorsement on back. J
Legal seTvice of the ~Yithin notice is hereby accepted ancI
service thereof by an officer is. hereby served. This the· 6th
day of April, 1949..
E'. T~ CARTER, JR.,
Attorney for G. E. DowelL
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In the· Circuit Court of Scott County,. Virginia :.

County School Board of Scott County
17.

G. E. Do.well

BILL..
To, the. Ho:nora:ble· E'. T. Carter, Judge- of tlie Cfycuit Court.
of' Scott County, Virginia:
Your complainant, County School Board of Scott County,,

County School Board of Scott County v. G. E. Dowell
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respectfully represents, avers, alleges, charges and shows the
Court as follows :
1.

,v.

That on the 17th day of October 1898,
P. Marrs and
Kate Marrs, his wife, conveyed to W. H. Minnich, F. G.
Pannell and S. E. Barker, School Trustees of Fulkerson
District, a small lot or parcel of land containing approxi·mately ONE (1) Acres, for the purpose of erecting thereon
a public schoolhouse, said deed being properly recorded on
the 17th day of October .1898 in the Clerk's Office of Scott
County, Virginia, in Deed Book No. 39, at page 207; and

2.
That the County School Board of Scott County is the legal
and lawful successor in title to the above described tract or
parcel of land conveyed to vV. H. Minnich, F. G. Pannell and
S. E. Barker, School Trustees of Fulkerson District, Scott
County, Virginia, by virtue of the provisions of
page 3 r Section 676 of the Code of Virginia; and

3.
That the aforesaid deed contained a provision "that the
School Trustees were to have and to hold the said lot with
its appurtenances so long as it is used for a public school
and when it is abandoned for such purpose the said lot goes
back to the farm it was taken from", as will appear from a
<~opy of said deed filed herewith marked "Exhibit A" and
prayed to be read as a part of this bill; and

4.
That the said lot was a part of and was conveyed from a
tract or parcel of land owned by Vv. P. Marrs, containing
Seventy five (75) Acres, more or less; and

5.
That by mesne conveyances, G. E. Dowell has acquired the
Seventy-five (75) acre tract or parcel of land by deed dated
July 9, 1924, and in the deed of conveyance to the said G. E.
Dowell the school house lot was included in and embraced by
the metes and bounds description as will appear from a
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certified copy of said deed filed herewith and prayed to be
read as a part hereof marked '' FJxhibit B''; and

6.
That the said G. E. Dowell by deed dated August 12, 1924,
conveyed the aforesaid Seventy-five (75) acre tract or parcel
of land to Daisy Fleenor, and in the deed of conveyance to
the said Daisy Fleenor, the school house lot was not
page 4 ~ included and was not embraced by metes and
bounds description as will appear from a certified
copy of said deed filed herewith and prayed to be read as a
part of this bill marked '' Exhibit C '' ; and

7.
That on the ...... day of ...................... 19 .... ,
there was erected on the ONE (1) Acre lot or parcel of land
a school building called New Hope School house, which has
been used as such since its erection up until four or five
years past, at wl1ich time your complainant at considerable
expense erected a new building on .said lot which up until two
or three years ago has been used as a school house; and

8.
That due to the emergency and critical shortage of teachers,
your complainant has been unable to secure and place a
teacher at this school house for instruction of the pupils for
the past two or three years ; and

9.
That your complainant left the school furniture and
fixtures in said school house building and has entertained
no intention of abandoning the said school building for
school purposes, and
10.
That the said G. E. Dowell, his agents, servants and employees, have entered upon the aforesaid school house lot
and drilled a well, have plowed a considerable part of the
lot, have entered the school house and moved the
page 5 ~ furniture and fixtures therefrom and have started
building partitions in said building to use said
building as a dwelling house ; and

County School Board of Scott County v. G.. E. Dowell

11

11.
That the said G. E. Dowell, his agents, servants and employees, have and are now causing great damage to the real
estate of your complainant; and
12.
That your complainant avers and charges that it has not
abandoned the school house or schoolhouse lot, and that the
clause contained in its deed to the schoolhouse lot providing
for a reversion '' if and when· the school house lot is aban.doned for school purposes.'' is invalid and void and of no
.effect and that your complainant is the owner of said lot or
parcel of land in fee simple; and

13.
That your complainant avers and charges that it has no
~dequate remedy in the premises at law, and that, unless it
is granted and awarded an injunction against the said G. E.
Dowell, his agents, servants and employees, restraining and
prohibiting the said G. E. Dow·ell, his agents, servants and
employees from trespassing and entering upon the said real
estate owned by your complainant, then irreprable damage
will result to your complainant.
The premises considered, the prayer of your complainant
is that the said G. E. Dowell may be made party defendant
to this bill, and required to answer the same, but not on oath, ·
answer under oath being hereby expressly waived;
page 6 ~ that proper process may issue, directed, etc.; that
a temporary injunction may be awarded and
granted to your complainant against the said G. E. Dowell,
his agents, servants and employees, temporarily restraining
and prohibiting the G. E. Dowell, his agents, servants and
-employees from trespassing and entering upon the said real
estate owned by your complainant; that upon a final hearing
the said temporary injunction may be made permanent; that
the provision contained in the deed of conveyance to the
school trustees providing for a reversion when the lot is
abandoned for school purposes be declared null and void
and your complainant be declared the owner in fee simple
of said lot; and that your complainant be afforded all such
other, further and general relief, in the premises, a~ the
nature of its case may require, and to equity shall seem just

Supreme Court of Appeals of Virginia
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and proper.
ever pray.

And, in duty bound, your complainant will
COUNTY SCHOOL BOARD OF
SCOTT COUNTY,
By Counsel.

COLEMAN & COLEJ\fAN

E. H .. RICHMOND, p. q.
page 7

~

State of Virginia
Counfy of Scott, To-wit:

I, .S.. W. Coleman, Jr., a Notary Public· of a:nd for th~
county aforesaid· in the State of Virginia,. do hereby certify
that F. E. Stewart whose name· is signed to the foregoing bil]
as Trustee for County School Board for Scott County, has,
this day appeared before me in person in my said county
and made oath before me that the several matters and things
set forth in thie said bill are of his own knowledge true-.
F. E. STE,vART.

Given under my hand this 11th day of May, 1948.
S. \Y. COLEMAN, JR.,
Notary Public ..

~

THIS DEED, made tbis the 17 dav of October,.
1898, between vV. P. Marrs and Kate Marrs his:
wife of the County of Scott and state of Virginia of the·
first part and 1N. H. Minnich, F. G. Pannell and S. E. Barker, School Trustees· of Fulkerson District County and stat~
aforesaid of· the other part, Witnesseth, That in consideration of the sum of one do11ar in hand paid the• receipt.
where-is hereby acknowledged and for further consideration of promoting the cause of public education doth grant
and by these presents convey unto the Trustees and their
successors. a certain lot of land for the purpose· of errecting
thereon a building to be used as a pubTic· schoolhouse for
the benefit of the public school of said District. The said lot.
of land contains one· acre· be the same mm.·e or less and bounded as follows: Beginning at a rock in North edge of county
road, thence S 25· E with said road 10 poles to a planted
rock on south side of said ............ , thence N 65 E 16
poles along said road to the Beginning, containing one acre
more or less.. To have and to hold said lot of land with its

page 8
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appurtenances for the purpose and object aforesaid so long
as it is used for public school and when it is abandon for
such pu!pose the said lot goes back to the farm it was taken
from. The said trustees and their successors to have control of said house as provided by the laws of the Commonwealth of Virginia and the said W. P. Marrs and Kate bil
wife for themselves and their heirs will warrant and forever defend said lot of land against the claim or
page 9 ~ claims of all persons whomsoever. Witness the
following signatures and seals.
W. P. MARRS
TABITHA K. MARRS

(SEAL)
(SEAL)

Virginia, Scott Co., to-wit: ·

I, R. J. Cox, a Justice for and in said Co., do certify that
Vv. P. Marrs and Tabitha K. Marrs, his wife whose names
are signed to the writing above bearing date of Nov., 17th.,
1898 has acknowledged the same before me in my County
and state aforesaid.
.
Given under my hand a~d seal this Nov., 28, 1898.
R. J. COX, J. P.
Virginia, Scott County Court Clerk's Office:
This deed for land from ,v. P. Marrs & wife to School
Trustees Fulkerson District, bearing date on the 17th day of
October, 1898, was received and together with the certificates
hereon admitted to record.
Given under my hand this 5th day of July, 1899.
C. M. MINNICH, D. C.
A Copy Teste:

II. P. BOATRIGHT
Clerk
page 10

~

''EXHIBIT B''

THIS DEED, made and entered into this 9th day of July,
1924, by and behveen Vv. H. Marrs and Lillian B. Marrs,
his wife, parties of the firstpart, of Butler County, Ohio
and G. E. Dowell, party of the second part of Scott County,
Virginia. "\Vitnesseth, that for and in consideration of the

14
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sum of One Thousand and Five hundred dollars paid cash
in hand before the ensoaling and delivery of those presents,
the receipt whereof js hereby acknowledged, the said parties
of the first part grant, barg·ain, sell and convey unto the said
party of the second part, with covenants of general warranty
the following described tract or parcel of land lying and
being in Scott County, Virginia, on the North Fork of Holston
River and being a part of the tract of land conveyed to W. P.
Marrs and vY. C. Dorton and wife by deed dated on the
25th day of January, 1895 and recorde·d in the clerk's office
of said county in Deed Book No. 38, page 58, and transferred to the said w·. H. :Marrs on the 24tll day of February,
1923, in (Deed Book 70, p. 377, and bounded and described
as follows: Beginning on n mulberry on the county road
thence N 1 1V 42 poles to a white oak on top of a knob, corner
to J. S. Dorton 's line to a black gum on the hank of the north
Fork of Holston River, thence up the river as it meanders
511/2 poles to a willow thence south 12 poles to a poplar
thence S. E. 21 poles to a planted rock, a hedge apple in the
center of a line about half way between the poplar and the
planted rock, planted rock at the county road,
page 11 ~ thence with the county road to the beginning containing seventy five acres more or less, to have
and to hold unto the said G. E. Dowell and his hires forever.
vVitnesseth the following signatures and seals the day and
year first above mentioned.

,v. I-I. MARRS
(SEAL)
(SEAL)
LILLIAN B. MARRS
I, J. C. Test a notary Public for Preble County, Ohio, do
certify that vV. I-I. Marrs and Lillian B. Marrs, his wife,
whose nam,es to the foregoing writing bearing date on the
9th day of July, 1924, have ackn°':vledged the same before me
in my county aforesaid.
Given under my hand this the 8th day of July, 1924.
J.C. TEST,
Notary Public

L. S.
Stamp $1.50
Virginia, Scott County, to-wit:
In the Clerk's Office of said county the 14th day of July,
1924, the foregoing writing was presented and with certifi-
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rcate annexed, admitted to record and duly indexed at 2 :20
o'clock P. M. (D. B. 73 p. 111).
Teste:

R. M. ADDINGTON
Clerk
,A Copy Teste:

H. P. BOATRIGHT
Clerk
''EXHIBIT C''

page 12}

THIS DEED, made and entered into this the 12tl1 clay of
August, 1924, by and between G. E. Dowell and Pearl Dowell,
bis wife, of Scott County, Virginia, JJarties of the :first part,
and Daisy Fleenor, of vVashington County, Virginia, party
of the second part.
"\iVitnesseth: That for and in consideration of the sum of
Three Thousand ($3,000.00) Dollars of which sum Eight
Hundred Dollars ($8,00.00) is paid cash in hand, One
Thousand and Fifty Dollars ($1,050.00} due and payable
October 15, 1924, Seven Hundred and SLxty Dollars ($760.00)
October 30, 1925, and Three Hundred and Ninety Dollars
($390.00) due and payable October 15, 1926, which three
last payments are evidenced by the three negotiable notes of
the party of the second part of even date herewith and
drawing interest from date hereof, and to secure which
deferred payments a vendor's lien is expressly reserved on
the land herein conveyed, the said parties of the first part
grant, bargain, sell and convey unto the said parties of the
second part, with convenants of general warranty, the following tracts or parcels of real estate, lying and being in
Scott County, Virginia, on the waters of the North F'ork of
Holston River, first tract being the land conveyed to G. E.
Dowell by W. II. Marrs and wife by deed dated on the 9th
day of June, 1924, and recorded in (D. B. No. 73, p. 111,) in
the Clerk's office in said county of Scott and bounded and
described as follows :
Beginning on a mulberry on the bank of the County road,
thence N 1
42 poles to a ·white oak on top of a
pag·e 13 r knob, corner to J. S. Dorton's land, then with
same to a black gum on the bank of the north
Fork of Holston River, thence with the river as it meanders
up same 51112 poles to a· willow, thence S 12 poles to a poplar, thence southeast 21 poles to a planted rock, a hedge
apple in the center of the line about half way between the

,v
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poplar and the planted rock, planted rock at the county road,,
thence with the county road to the school house- lot, thence
with the lines of the school house lot back to the county road,.
thence with the county road to the Beginning, containing
seventy five acres be the same more or less;
Second tract being the land conveyed to G. E. Dowell by
W. P. Marrs and wife by deed dated on the 12th day of
July, 1924, and recorded in the Clerk's Office of said county
in (D. B. 73 p. 144) and bounded and described as follows::
Beginning at a willow bush on the south bank of the north
Fork of Holston River about fifty· feet above the Roaring
Shoal corner .to Henry Marrs thence with his lines due south
two hundred feet to a double poplar, thence S 58 E 487 feet
to the north ~dge of the county road, thence with the said
road N 72 1µ· 208 feet to a planted rock, thence leaving said
road due north 164 feet to a planted rock at a phone post on
the south side of a branch, thence down said branch as it
meanders to the river, thence down the south bank of the
river as it meanders to the beginning, containing two and
one-half acres, be the same more or less, to have and to hold
unto the said party of the second part and her heirs forever,.
subject however to the above vendor's lien.
page 14 ~ Witness the following signatures and seals the
day and year first above written.

G. E. DOWELL
(SEAL)·
PEARL DOWELL (S.EAL}
Stamp $3.00
Virginia 2 Scott County, to-wit::
I, V. G. Baker a justice for the county aforesaid in the
state of Virginia do certify that G. E. Dowell and Pead
Dowell, his wife, whose names are. signed to the foregoing
writing be-aring date on the 12th day of August, 1924, have
aslmowledged the same in my county aforesaid before- me.
Given under my hand this the 15.th day of August, 1924..

V. G. BAKER, J.P..
Virginfa, Scott County, To-wit::
In the Clerk's Office of said county the 16th day of September, 1924, the foregoing writing was presented and with

County School Board of Scott County v. G. E. Dowell

17

certificate annexed, admitted to record and duly indexed at
1010:20 o'clock A. M. (D. B. 72 p. 262).
Teste:

R. M. ADDINGTON
Clerk
H. P. BOATRIGHT
Clerk
A Copy Teste :
(Endorsement on back)

1948 1st June Rules filed & Decree nisi
1948 2nd June Rules
Decree nisi conf'd & set for hearing.
page 15

~

Virginia :

Circuit ·Court of the County of Scott on Wednesday the
17th day of :M:ay in the year of our Lord one thousand nine
·
hundred and forty eight.
Present: The Honorable E.T. Carte~, Judge.
In the Circuit Court of Scott County, Virginia:
County School Board of Scott County

v.

G. E. Dowell
DECREE
Upon the prayer of the within bill, an injunction is granted
the complainant, County School Board of Scott County, enjoining and restraining the said G. E. Dowell, his agents,
servants and employees from entering, altering, repairing,
remodeling or in any way changing the school house building described in said bill, until the further order of this
Court. This injunction shall be effective from May 17, .1948,
to July 17, 1948, at which time it shall stand dissolved unless
prior thereto it be enlarged or further injunction granted;
but this order shall not become effective until the complainant shall enter into bond before the Clerk of this Court in the
sum of $300.00 conditional according to law.

Suprezne Oourt of Appeal$ of Virginia

1~

The bond reqµired has b.een given according to law~
Teste:

H. P. BOATRIGHT
Clerk
(Endorsement on back)

Enter thia the 17th day of May, 1948.

page 16

r

E.T. CARTER
Judge

In the Circuit Court of Scott County

County School Board of Scott County
v.
G.E.Dowell

ORDER
This cause came on this day to be heard upon the motion

qf G, E, Dowell, by coun~el, to file bis answer and cros~ bill

in ~aid cau~e~
· On consideration, whereof, the court doth adjudge, order
and decree the said G. E. Dowell be and he is hereby permitted to file his answer and cro~s bill in said cause.
And this cause is continued.
·
(Endorsement on back)
Enter this order this the 6th day of November, 1948.

E.T.CARTER
Judge
page 17

r

In the Circuit Court of Scott County, Virginia

Coµnty School Board of Scott County
v.
'
(}. E. Dowell
ANSWER AND CROSS BILL OF G. E. DOWELL
To: The Honorable E. T. Carter, Judge of Said Court:
The seperate answer of G. K Dowell to bill of complaint
filed against him in the above styled cause, for answer to ·

County Sehool Board of Scott

County v, G. E. Dowell

s~.id b.ill. of comJ?laint, or ~o much pf said bPJ ~ ~ is
vi~~d J.t is material he ~hou.ld ~-IJ$W~r, .cpm.e~ a.n4 $ayij;

19

a,4..

That is true that W. P. Marrs and Kate Marr~, bis wife,
on the 17th day of October, 1898, made a conveyance to W~
H. Minnich, F. G. Pannell and S. E. Barker, School Truste·es
of Fulkerson District of a small lot or parcel of land containing about one acre1 so long as it was used for school purposes ; and
·
·

2.
That your respondent is not advised as to the allegations
set forth in paragraph two of complainants bill of complaint
.and demands strict proof of same; and
·

3.
That paragraphs three, four, five and six of complainants
bill Qf complaint are trne ; Q.nd
page 18}

4.

Your respondent 1t<hnit~ that a school building
was con~tr-qcted on the one aere tract of land ~ great many
years ago and admits that the old building was rebuilt abo-qt
five years ago after it had been sliped off its foundation by
a wind storm, and that said building has been used for school
purposes up until the spring of 1946 ; but your respondent
denies that a new building w.a~ err~cted on said premise-s
about five year~ ago as alleg~d in pa.ragra.ph sev.cm· .of com· ·plainanta bill of cpmplaint; and

5.
Your respondent is not advised as to the alligations set
forth in paragraph eight of complainants bill of complaint
and demands $tri.et proof of the ~ame; .and
6,.

.Your .r~~p.ondant denies the .allegation$ ~et forth in para.graph nine of complainants bill of· complaint and avers that

-

Supreme Court of Appeals of Virginia

20

the complainant did not know any furnature or fixtures
were left in the building until so advised by you:r; respondant
and your respondant alleges and avers that he was instructed by the Superintendent of Public Schools of Scott County
to. remove the furnature and fixtures in said building to the
Hilton High School; and

7.
Your respondant admits· the allegations set f'orth in paragraph ten· of complainants. bill of complaint; and
page 19

~

8.
.

/

.
Tha:t. your respondant denies the allegations set
forth in paragraphs eleven, thelve, and thirteen of complainants bill of complainant;, and

9.
That your respondant has a valid a:nd subsisting deed to
said one acre tract of land, which land was conveyed to
your respondant subject to an easement to the School T:rustee·s .of Fullrerson District so long as said premises is used
for public school and when it is' abandoned for such purposes the said lot goes. back to the farm it was taken from;
a11d

Tha:t your resp-ondant alleges mid avers that said property.
ha:s been abandoned for S'Chool purposes due to the failure
of the school authorities to 1:1se the premises· fox school pur;..
poses since the spring or early summer of 1946; and
11..

Your respondant is advised that when the school makorithat the
property belonged to your respondant.
And now having fully answered, your respondant prays
to be hence dismissed with his reasonable cost' on this behalf

ies failed to use said premises for school purposes
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expended, and further prays that this answer be treated as a
cross bill; that the temporary restraining order be dismissed
and that your respondant be declared the owner in fee simple
of said lot; and that your respondant be afforded such other,
further and general relief in the premises as the
page 20 ~ nature of the case may require and as to the court
should seem proper.

G. E. DOWELL
By Counsel
Counsel:
QUILLEN & CARTER, p. d.
BYE. T. CARTER, JR.
(Endorsement on back)
Filed November 6, 1948.
I-I. P. BOATRIGHT

Clerk
pag·e 21 ~

In the Circuit Court of Scott County, Virginia. '

Scott County School Board

v.
G. E. Dowell
DEPOSITIONS FOR COMPLAINANT
page 22 ~ The depositions of H. P. Boatright, et als, taken
at the Law Offices of Coleman and Coleman in the Town of
Gate City, Virginia, on the 6th d~y of August, 1948, pursuant to agreement by counsel to be read in evidence on behalf of the complainant in the chancery cause entitled
Scott County School Hoard of Scott County vs G. E. Dowell,
··
pending in the Circuit Court of Scott County, Virginia.
Present: S. ,v. Coleman, Jr., and R. D. Coleman, Atto~~
neys for Scott County School Board, G. E. Dowell, in per:.
son, E. T. Carter, Jr., Attorney for G. E. Dowell and Rich.:.'
mond Bond, Commissioner in chancery.
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H. P. BOATRIGHT

a witness of lawful age, after having been duly sworn, deposes and says as follows :

DIRECT EXAMINATION
By S. W. Coleman, Jr.
Q. Please state your name, age and residence.
A. H. P. Boatright, fifty (50) years old, Gate City, Virginia.
Q. Mr. Boatright, are you the Clerk of the Circuit Court
of Scott County?
·
A. Yes sir.
Q. And as such duty you have charge and the custody of
the records of the deeds¥
.A. Yes, sir.
Q. I hand you herewith, Mr. Boatright, a copy of a deed
dated October 17, 1898, between vV. P. Marrs and
page 23 ~ Kate Marrs, his wife, of the first part and ·w. H.
Minnich, F. G. Pannell and S. E. Barker, School
Trustees, of Fulkerson District whfoh purports to convey a
one acre tract of land and will ask you if that is a true copy
of the deed as it appears of record in the Clerk's office?
A. Seems to be a copy teste signed by me as Clerk.
Q. I also hand you herewith a copy of a deed dated :J' uly
9, 1924, between "\V. H. Marrs and Lillian B. Marrs, his wife,
parties of the first part and G. E. Dowell, party of the second part which purports to convey the Seventy-Five (75)
acre, more or less, tract or parcel of land and I will ask you
if that is a copy of the deed as it appears of re~ord 1
A. This deed bears my name on copy teste as Clerk.
Q. I hand you herewith another copy .of a de.ed dated
August 12, 1924, between G. E. Dowell and Pearl Dowell,
his wife, parties of the first part .and Daisy Fleenor, party
of the second part which purports to convey &- seventy-five
(75) acre, more or less, tract or parcel of land and also two
and one-half (2¥2) acre, more or less, tract or parcel of land
and will ask. yon if that deed is a true and correct copy of the
deed .as it appears of record in the Clerk's Office 1
A. Seems to be a copy teste signed by H. P. Boatright as
Clerk.
Q. Now, Mr. Boatright, will you please file the
page 24 ~ above mentioned attested copies of the respective
deeds as an exhibit to your depositions in this
case marked "Exhibit A, B and C", respectivelyf
A. I will file same as requested. (Deeds filed on Page 3-A)

County School Board of Scott County v. G.. }D. Dowell

23

W. H. Ma,rrs.
CROSS EXAMINA.TION

By E. T. Carter, Jr.
Q. Mr. Boatright, I will also ask you to file a certified copy
of deed dated May 11, 1920, executed by W. P. Marrs, and
wife, to W. H. Marrs which deed purports to convey a
Seventy-Five (75) acre tract of lf.l.nd, more or less, and which
deed is of record in the Clerk'$ Office of Scott CQul}.ty, Virginia, in (D. B. 70, p. 377).
A. I will file same as requested.
(Filed on Pag·e 3-A) .And further tbis deponent says not.
Signature waived.
vV. H. MARRS
another witness of lawful age, after being duly sworn, de:poses as f ollowa:

DIRECT EXAMINATION
By S. W. Coleman, Jr.
Q. Will you please state your name, age and residence?
A. W. H. Marrs, age fifty-two (52), Hilton, R. F. D~ No. 1.
Q. Believe you are a former deputy sheriff of Scott
County?
A. Yes sir.
Q. Mr. Marrs will .ask you who vY. P. Marrs and KQ,te
Marrs were!
A. My father and mother.
Q. "'When did they die, if they are dead?
page 25} A. My mother died in 1925, my father died in
1928.
Q. I notice, Mr. Marrs, that your father, W. P, l\fijrrs aµd
Tabitha. Marrs, made a conveyance to you on May 17, 1920,
of a certain Seventy-Five (75) Acre tract of land located
in Fulkerson Magisterial District?
A. Yes sir.
Q. Are you acquainted with that tract of land T
A. Yes sir.
Q. Is Tabitha Marrs the same person as Kate Marrs·~
A. Yes, sir, Tabitha Kate.
Q. I will ask you, Mr. Marrs, whether or not yo'ij are acquainted with a small tract of land located in Fulkerson
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W. H. Marrs.
Magisterial District which your father and mother conveyed
to W. H. Minnich, F. G. Pannell, and S. E. Barker, School
Trustees of Fulkerson District on October 17,. 1898, for the
purpose of erecting a school building 1
A. Yes, sir, lmow where that is.
Q. Where is that tract of land with respect to the SeventyFive (75) acre ·tract of land which your father and mother
conveyed t<r you in the deed dated :M:ay 17, 19207
A. I would say on the southwest corner of that seventy
five (75) acre tract.
Q. Please state whether or not the small tract of land your
father and mother conveyed as aforesaid on October 17, 1898',
to the School Trustees of Fulkerson District was
page 26 ~ a part of that seventy-five acre tract of land or
farm!
A. Yes sir.
Q. Do you know where your father got that tract of land t
A. Think he bought it from William Childs.
Q. After your father and mother conveyed that small
tract of land to the School Trustees state whether or not the
School authorities of Scott County erected a school building
on iU
A. Yes, sir, a school building on it.
Q. Do you know when that school building was first built
on itt
A. No, sir, but suppose when it was first deeded, I was
small.
Q. Is the original building still standing or another build,..
ing put on it¥
A. Torn down and re-built.
Q. State whether or not there is a school building on the
tract of land at the present time.
A. Yes, sir.
.
Q. And is that present building the building that was
erected on it after the original huiiding was torn down 1
·
·
A. Yes, sir.
Q. Do you recall when that building was torn down and the
new one erected Y
A. Not exactly, four or five years ago the best I recollect.
page 27 ~ Q. And has there been a school building on it
ever since you can remember!
A. Yes,. sir.
Q. State whether or not you owned the seventy-five: acre
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W. H. Marrs.
tract of land your father conveyed you in the deed on May
17, 1920, and if not to whom you conveyed it?
A. I bought it from my father and sold it to Mr. G. E.
Dowell.
Q. Do yon know who owns the seventy-five acre ·tract of
land at the present time 1
A. C. J. Hunsucker.
Objection By .E. T. Carter, Jr.
Object to the foregoing questions au.c1 any answer thereto
because the deed is the best evidence.
Q. Do you know to whom Mr. Dowell conveyed the land f
A. Daisy Fleenor.

Objection By E.T. Carter, Jr.
Same objection as above.
Q. And did Mr. Hunsucker buy it from Miss Fleenor?
A. Yes, sir.

Objection By E. T. Carter, ,Jr.
Same objection as above. ·
Q. ·will yon please secure a certified copy of the deed from
C. J. Hunsucker and file that as a part of your depositions
marked ''Exhibit Hunsucker Deed''?
A. I will file same as requested.

(Filed on Page 6-A}
page 28

r

Q. Now, Mr. Marrs, I will ask you to state
whether or not any one has recently made any repairs or alterations to the building which is on that small
tract of land your father and mother conveyed to the School
Trustees in Fulkerson District in 1898 Y
A. Mr. Dowell had a well drilled there, a garden plowed
up in the yard. Have not saw inside the building, saw him
putting lumber on the inside.
Q. Do you know whether or not the school fixtures in the
building have been removed?
· A. Don't know, didn't see them moved, heard they were
moved, don't know.
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lV. H. llfarrs.

Objection By E. T. Carter, ,Jr.
Objects to the foreg·oing que~iion and answer be~anse
hearsay.
Q. You say that he dug a well on this property, or had it
drilled, and had the yard plowed up and put into a garden 1
A. One side was all.
Q. When was that done¥
. A. This spring.
Q. The well was drilled this past spring? ·
A. Yes.
Q. What is the name of that school, Mr. Marrs f
A. New Hope.
Q. Is that the name that has been used for that school for
a number of years?
page 29 ~ A. Ever since I can remember.
Q. Did you go to school there?
.A. Started there my first school.

CROSS EXAMINATION
By E. T. Carter, Jr.
Q. Mr. Marrs, believe you stated your father, W. P! Marrs,.
owned a seventy-five acre tract of land in Fulkerson l\fagisterial District?
·
A. Yes, sir.
Q. And that he purported to convey a one acre tract which
was a part of the seventy-five acre tract to the School Trustees of Fulkerson Magisterial District back about 1900!
A. Little earlier than that I expect, but about right I
would say.
Q. And that one acre which was purported to be conveyed
to the School Trustees of Fulkerson District was conveyed to
be used as a public school?
A. That is right.
Q. And then later your father, W. P. Marrs, conveyed this
same seventy-five acres to you and then you in turn conveyed the same seventy-five acres to Mr. G. E. Dowell?
A. That is right.
Q. And then in 1924 G. E. Dowell and his wife conveyed
to Daisy Fleenor a part of this seventy-five acres Y
.A. I was not here at that time-about that time I would
say.
Q. Have you eYer examined the deed from G. E. Dowell
to Daisy Fleenor i
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·w. H. Marrs.
page 30

~

A. No.
Q. Do you know whether or not Mr. Dowell
excepted the school lot from this conveyance Y
A. Only what I heard.
Q. You have heard the school lot was excepted f

Objection By S. W. Coleman, Jr.
Excepted to because ck,ed speaks for itself and the deed is
the best evidence and question calls for an answer which
is hearsay.
·
Q. Now, Mr. Marrs, do you know how many different
parties owned this seventy-five acre tract of land Y
A. I would say two.
Q. Who are they Y
A. C. J. Hunsucker and Sherman Shaffer.
Objection By S. W. Coleman, ,Tr.
Excepted to because hearsay and the deeds are the best
evidence.
Q. Do you know how many acres of this seventy-five acre
tract Mr. Shaffer owned Y
A. No.
Q. Do you know how many acres of the seventy-five acres
·
Mr. Hunsucker owned1
A. No, I don't think they run the line, just made a line,
don't think it was ever surveyed.
Q. I believe you stated, :Mr. Marrs, a short time after
your father conveyed this one acre tract to the Trustees
of the Fulkerson School District that a building was constructed on this one acre Y
page 31 } A. Yes, sir.
Q. And was that building then used for school
purposes?
A. Yes, sir, school and church too.
Q. And that same building was used up until four or five
years ago?
A. Something like that.
Q. And four or five years ago a wind or cyclone moved the
old building from its foundation Y
A. Yes, sir, about four or five feet.
Q. And after that the old building was torn down and remodeled?
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W. H. Marrs .
A. Yes, sir.

Q. When this old building was torn down was the lumber
from the old building used in the construction of the new
building!
A. Yes, sir.
,
Q. State whether or not this new building is smaller than
the old building..
.
A. Think it sets on the same foundation but not as tall
as the old one, lowered it.
Q. Used the same old material to build the new building!'
A ..That is right.
Q. In other words taken the old building and altered it
and made the present building that is there nowt
A. That is right.
Q. You stated that tbg present building is not as high as
the old building f ·
page 32 } A. No, not as high.
Q. Is it not smaller in dimensions 1
A. Could not say positive about that, looks to be the same
foundation as the old building.
Q. It does not cover the same territory as the old building didY
.
· A. Thought it did, but could be mistaken.
Q. After this building was altered about five years ago
was it then used for school purposes!
A. Yes, sir.
Q. Is it being used for school purposes at the present time t
A. No.
Q. How long has it been since it. was used for school purposes 1
A. Three or four years, don't know.
Q. The last three or four years no school has been conducted at this place t
A. No, sir..
Q. ·where do the children in that community go to schooU
A. To Hiltons and maybe to Fraleys.
Q. Do they have bus service that picks those children up
and takes them to Hiltons and Fraleys School!
A. Yes, sir.
·
Q. Since this building has been abandoned for school purposes has there been any functions held in that building!
A. May have had preaching a few times.
page 33 } Q. Last two or three years not used for anyili~!
.
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W. H. Marrs.
A. Very Ii ttle.
Q. And just prior to the time Mr. Dowell took possession
of this property I will ask you what state of repair it was in Y
A. ,vith the exception of some window lights out was in
good repair.
Q. "\Vere all the window lights out?
A. Guess over half.
Q. Did you notice whether or not the door had been torn
down or busted?
A. No, have not been up to it.
Q. Did you know that no school has been held there in
the last three or four years?
A. Yes, sir.
Q. The children have been taken to other places to school!
A. What goes, don't all go.
Q. And the school has furnished bus service for them T
A. That is right.
Q. Has any body been in charge of this building since they
quit using it for school purposes?
A. Mr. Jett and Mr. Olinger.
Q. After it was abandoned for school purposes had you
done anything about keeping it in repairs f
Objection By S. W. Coleman, Jr.
Objects to the foregoing question and answer thereto because question calls for conclusion of law as this witness.
would not be qualified to.
page 34

~

Q. Say the school hAd been abandoned.·
A. No.

Objection By S. W. Coleman, Jr.
Counsel for complainants further objects because the question assumes that the building had been abandoned for
school purposes by the school authorities.

Q. How long has it been, Mr. Marrs, since you have been
in this building?
A. Was in a.bout a year ago.
Q. How many times have you l>een in it the last three or
four years?
A. Not so very .many, not over five or six times.
Q. When was the last time you were in this building Y
A. Expect· it has been a year.
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W. H. Marrs.
Q. At that time did you notice the front door had been
broken in with a rock7
A. Did not notice at that time.
Q. The last time you were in this building did it appear
people had been in there destroying the seats, desks, etc. T
A. I did not ~otice anything unusual, looked like some one
had been in there at night.
Q. Did you notice there had been any fire built in the
stove?
A. No, I didn't notice.
Q. vVere books sea tforcd around over the place?
A. A few·.
page 35 ~ Q. Any desks or school equipment in the school
at that time?
A. Yes.
Q. ·what condition w·erc they in?
A. Pushed around to one side, out of line, never fastened
to the floor.
Q. ·were they broken up¥
A. Been that way ever since I have been going down there.
RE-DIRECT EXAMINATION

By S. W. Coleman, Jr.
Q. The new building which you say was built there four
or five years ago when the storm wrecked the old building
was it put on the same lot of ground your father conveyed
to the School Trustees f
A. Yes, sir.
Q. Was any part of that school building placed on the
balance of the seventy-five acre tract of land?
Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and any answ·er thereto because asks for conclusion of
the witness.
A. No, all on that one acre tract.
Q. Mr. Marrs. you say there has not been any school held
there in this building for the last three or four years, do you
know why no school was held there?
Objection By E. T. Carter, Jr.
Objects to the foregoing question and answer thereto be-
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cause asks for conclusion of the witness and assumes it is
l1earsay.
page 36}

A. Mr. Starnes had some girl, don't remember
the name, to come there and teach, she could not
find a l1oarding place, have not had one since.
Objection By E.T. Carter, Jr,
Counsel for defendant moves that the foregoing question
and any answer thereto be stricken from the record because
hearsay.
·
Q. vVas that Mr. C. F. Starnes, Superintendent of Schools
of Scott- County?
A. Yes, sir.
Q. Do you know what school term that was f
A. No, sir, three or four years ago.
Q. Do you know who knocked the window lights out of
the school building?
A. Could not ·tell, wish I did have some proof.
Q. \Vas it local boys f
Objection By E. T. Cader, Jr.
Objected to because hearsay and asks for opinion of the
witness.
Q. Have you known the window lights to be lmocked out
of that building before this last time and being replaced 7
A. Yes.
Q. Is that a common occurrence in this community for the
window lights to be knocked out during the summer seasons f
A. This last time think the boys took gravel flippers and
knocked them out for meaness.
page 37 }- Q. In other worde this damage was done by
vandals!
A. That is right.
Objection By E. T. Carter, Jr.
Counsel for the defendant moves that the two foregoing
questions be stricken· from the record because hearsay and
asks for conclueion of the witness.
Q. Were there new materials, Mr. Marrs, put in this new
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building at the time it was reconstructed four or five years
agof
A. Very little, if any.
Q. How about the roofing Y
A. Same roofing.
Q. Do you know who kept the key to the buildingf
A. Mr. J aIDes Jett.
Q. How far· i~ 'that building off the road f
A. It joins the road, the road runs around the lot of the
building.
Q. On the main highway °l
A. It is a State Road, not a hard surface.
Q. Very heavily traveled road f
A. No.
Q. How far is the school house from any home f
A. I would say something near five hundred yards maybe,
not too far.
Q. Is it in any built up community or settled f
A. Two houses almost in sight of it.
page 38 r Q. But around five hundred yards from it 1
A. Maybe one a little closer.
Q. How many rooms did the building have that was constructed there four or five years ago 1
· A. One.
Q. What construction was it f
A. Frame building.
Q. About what are the dimensions of it 1
A. Could not say as to that.
Q. Your best judgment!
A. I would say about thirty-five feet long and twenty-five
feet wide, something near that, would not be positive to that.
Q. Is it in good state of repair!
A. Yes, good house.
Q. ,vith the exception of the window lights 1
A. Think they are in now.
Q. Do. you know how many children the school accomoda ted the last term they had a teacher there 1
A. Nothing only what they told me.
Q. About how many children would be · accomodated by
that building Y
A. The last term had about eighteen, I think.
Objection By E. T. Carter, Jr.
Objects to what the witness thinks.
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Q. When your father conveyed you the seventy-five acre
tract of land in 1920 did you consider that you were getting
title to tl1e school lot in that conveyance Y
page 39 ~ A. No, sir.
Objection By E. T. Carter, Jr.
.
Counsel for the defendant objects to the foregoing question because deed is the best evidence and this question asks
for opinion and conclusion of the witness as to whether or
not he obtained title to the school lot, it is question of law,
and the deed is the best evidence.

Q. When you purchased this seventy-five acre tract from
your father in 1920 did you consider you owned the school
lot or any interest in it 1
Objection By E. T. Carter, Jr.
Same objection as above.
A. No, sir.
Q. Did you know at that time the school lot had been conveyed to the School Trustees of Fulkerson District by your
father?
A. No, sir, I didn't know it at the time at all.
Q. ,vhen you made the conveyance to Mr. Dowell in 1924
of this seventy-five acre tract of land you got from your
father in 1920 did you intend to convey the school lot or any
interest in this school lot to Mr. Dowell?

Objection By E. T. Carter, lr.
Objected to because the deed is the best evidence as to
what was conveyed.
A. No, sir, I did not.

RE-CROSS EXAMINATION
By E. T. Carter, Jr.
Q. This school lot was included in the description of the
land which you conveyed to Mr. Dowell, was it
page 40 ~ not?
A. Yes, sir.
And further this deponent says not. Signature waived. ·
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J. vY. JETT
another witness of lawful age after having been duly sworn,
deposes as follows :
DIRECT EXAMINATION
By S. W. Coleman, Jr.
·Q. Please state your name, age and residence?
A. J. W. Jett, age sixty-five (65), Hilt.on, Virginia, R. F.
D. No. 1.
Q. Mr. Jett, are you acquainted with the tract of land on
which the New Hope School House is located¥
A. Yes, sir.
Q. How long liave you known that land?
A. Ever since I was a kid, ten or twelve years old.
Q. Do you recall when the original school house was built
on that property?
A. Yes, sir, I do.
Q. Do you remember about when it was?
A. No, I don't know, thirty or thirty-five years, maybe a
little longer than that.
Q. State whether or not that school house lot was fenced
off from the rest of the Marrs property Y
A. It was on two sides at one time.
Q. "'\Vhich sides was thaU
A. Side next to the farm, never no fence leading to the
road.
Q. In other words, was completely enclosed by fence with
the exception of the part that abutted the road Y
page 41 ~ A. Yes, sir.
Q. "\Vha t kind of building was the first building
built on it, Mr. Jett?
A. Very large building for church and school house.
Q. One story?
A. Yes, sir.
Q. About what were the dimensions of that original building?
A. Around 30 by 40, I guess.
Q. How much ground was located around this building,
approximately t
A. Something near an acre in the lot.
Q. After that building was built there something over
thirty-five years ago state what use was made of that building?
A. Church, school and sunday school, etc.
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Q. vVas it a one room affairt
A. Yes, sir.
Q. Did something happen to that buildingY
A. Blowed off the foundation and placed back, then blew
off again, then tore down and another one built.
Q. "Then was this storm that blew the building off this
foundation Y
A. Could not tell you, been fifteen years since it blew off
the first time and the second time about five years ago.
Q. And this second time when it blew off it was
page 42 } torn down f
·
A. The School Board had it put back and the
School Board Members came up there and said it was not
safe to hold school in it and asked us to tear it down and rebuild it.
Q. Did you help tear the building down?
A. I clid.
Q. Did you help rebuild it?
A. No, sir.
Q. ·was rebuilt?
A. "'\Yas rebuilt.
Q. "'\Vas any school time lost during that time?
A. Don't remember, don't think so.
Q. "'\Vas it built back on its original foundation¥
A. Built smaller and another foundation laid for it.
Q. State whether or not the new foundation and the new
building that was rebuilt were on the lot that the former
building had set on Y
A. Yes, sir.
fl
Q.
as it on what they called the '' School Lot'' Y
A. Yes, sir.
Q. "'\Vere you, Mr. Jett, along with Mr. l\farrs constituted
along as the ground trustees or custodians of that building?
A.. They tell me I was, Scott County School Board appointed me Manuel Olinger.
Q. To whom did they turn the key over to to
page 43 } that building f
A. The school teachers usually turned it over
to some members of the school. Turned it over to my son,
Fred Jett.
Q. Do you remember when that was 7
A. No.
Q. Did you have the key to that building after the last time
they held school there?

,v
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A. My son Fred did, he turned it over to me and I gave it
to Mr. Dowell.
Q. How did you happen to give it to Mr. Dowell?
A. He came to my house to get some seed potatoes and
while he was there he asked me for the key to the school
house, said he wanted to have the sheriff hide in tlle building
in order to catch the persons who were tearing up the building. Said it was too cold to stay outside.
Q. ,vhen was.that?
A. Long the last of March or first of April of this year,
March, 1948.
Q. And yon turned the key over to him Y
A. Told my son to bring the key over and I gave it to Mr..
Dowell.
.
Q. Have you gotten the key back!
A. No, sir.
Q. No,v, Mr. Jett, has anything been done to that building
and school lot recently within the last nine (9) months1
A. Saw l\Ir. Dowell over there working, some lights put
in and some drilling done.
page 44 ~ Q. ·who was having that done!
A . .Suppose Mr. Dowell.
Q. When was that i
A. About three weeks after I gave him the key, along the
latter part of April.
Q. Did you see any lumber there Y
A. Yes, in the yard and parties working inside.
Q. ,vas this well that was being drilled on the school
house •lot?
A. Yes, sir, where the machine was setting.
Q. Any farm work being done on the lot!
A. Didn't see any farm work done, have not been up there
since he took it over.
Q. Do you lrnow whether or not it is in a garden Y
A. Don't know.
Q. Some lights put in and wiring!
A. No, window lights, could see them from the road.
Q. Do you know how long it has been since school classes
were held there?
A. Have had no school last year or year before, and 1946
and 1947 no school.
Q. For the· school term of 1946 and 1947 had no schooU
A. No.
Q. And for the school term 1947 and 1948 had no schooa

County School Board of Scott County v. G. E. Dowell

37

J. W. Jett.

A. No.
Q. That the only two years have not conducted school
classes there?
page 45 ~ A. Yes, only times.
Q. Had school in that building in the year 1945
and 1946?
A. Yes, sir.
Q. Do you remember who was the last school teacher that
taught there?
A. Ollie Miller.
Q. ·wife of Hubert :Miller?
A. Yes, sir, and now dead.
Q. Do you know whether a teacher came there for the
year 1946 and 19471
A. They say she did, didn't see her.

Objection By E.T. Carter, Jr.
Objected because hearsay.
Q. Have you been in the building since Mr. Dowell got the
key from you Y
A. Not except that afternoon he got the key.
Q. State what was in the building that afternoon?
A. Some benches, desks, library books, lamps and stove,
believe that was about all. Probably school records~·
Q. State whether or not the furni~ure, the schqol fixtures
and benches and desks in that building were ever attached
to the floor, or were they just sitting on the floorY
A. Probably some of the· desks were attached, don't know
about anything else. Hauled some desks there and some were
fastened to the floor.
page 46 ~ Q. Do you know whether or not any of that furniture has been moved out¥
A. I do not.

CROSS EXAMINATION
By E. T. Carter, Jr.
Q. Mr. Jett, believe you stated there had been a school
building on this tract of land for some thirty-five years Y
A. Some thirty-five years or longer, I suppose.
Q. And that same building was used there for school purposes. from the time it was built up until the last two or three
years?
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A. Not the same building, the one that was rebuilt was
used for the past two or three years.
Q. Now, the old building was used until the new building
was built something like five years ago¥
A. Yes, something like five years, yes.
Q. You say this old building was blown off its foundation
fifteen years ago T
A. Something like that.
Q. At that time it was slipped back on its original foundation and continued to use it as school building?
A. Yes.
-·
Q. And five years later blow'll off again?
A. Yes, sir.
Q. as it completely destroyed?
A. Professor Hilton had it put lmck, our Superintendent
at that time, the school trustees came up there, sent three
members, and they decided it was not safe and
page 47 r decided to tear it down and rebuild it.
Q. "\Vhen this building was torn down was the
same lumber used¥
A. Yes, sir.
Q. Same roofing used¥
A. Yes, sir.
Q. A small building was made in place of the old large
building?
A. Yes, sir.
Q. After· the old building was blown off the foundation
five years ago and before the new building was constructed,
I will ask you whether or not you came to Mr. Dowell and
asked him to convey this lot to the School Board?
A. Not at that time.
Q. Did you at any time ask Mr. Dowell to convey this lot
to the School Boa rd?
A. Some years ago Mr. Marrs was talking to me in regard to it and think I was talking to him at that time.

,~r

Objection By S. "\V. Coleman, Jr.
Counsel for the complainants objects to the foregoing question and any answer thereto because irrelevant and inunaterial.
Q. Didn't you ask Mr. Dowell to convey this property to
the School Board and tell him at that time they would
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v.

not rebuild the .school .building unless he deeded it to
them?
page 48} A. No, sir.
Objection By S. W. Coleman, Jr.
Same objection as above.

Q. I will ask you if Mr. Quillin and he was on the School
Board and reque:sted :Mr. Dowell to deed the lot to the
'School Board 7
A. No, sir.
Objection By S. "\V. Coleman, Jr.
Same exception as above.

Q. Did you talk to Mr. Dowell about deeding the property

to the School Board Y
A. Not to the School Board.
Q. Did you talk about deeding it to any bodyf
A. Think I talked to Mr. Dowell about deeding this property to the community there.
Q. Did you ever request him to deed the property to the
School Board f

Objection By S. W. Coleman, Jr.
Counsel for the complainants objects to the foregoing questions and answers thereto because irrelevant and immaterial.
A.
Q.
tleed
A.

No,
Did
the
No,

sir.
you send ,Tolm Wolfe to Mr. Dowell to ask him to
property to the School Board f
sir.

Exception Bv S. ·w. Coleman, ,Jr.
Same exception as above.
page 49 }

Q. You lmew Mr. Dowell owned this property
didn't you?
A. No, sir, knew he claimed it.
Q. You tried to get him to ·make a deed to it?
A. I asked him something about deeding it to the community.
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Objection By S. W. Coleman, Jr.
Same exception as above and as to all questions.

Q. You knew he had a deed Y
A. No, sir, knew he claimed it.
Q. At the time you were talking to him about this property
and he said as long as they wanted to use it for school pur:poses it was all right and when they ceased to use it for
school purposes it was his f
Objectiqn By S. vV. Coleman, Jr..
Same. exc~ption as above.
.

.

A. Mr. Dowell told me when I gave the key to him that
he had ·no objection for them using it for school purposes or
Sunday _SchooL
Q. When did he tell you that Y
A. Probably when I was talldng about deeding it to the:
community..
Objection By S. W. Coleman, Jr..
Same exception as above ..

Q. He told you at that time they could us·e it for school
purposes but could not use- it for anything else. t
Objection By S. W .. Coleman, Jr.
Counsel for complainants objects to the foregofng question and answer thereto because irrelevant and immaterial
in this line of testimony and seeks illicit self serving declarations for the defendant.
page 50 }

A. No, sir.
Q. Mr. Jett, you say Mr. Dowell came to your
home about March or April of this year and requested the
key to the School property?
A. Yes, sir, came to see me about some potatoes and asked
~or the key while he was there.
Q. And he said at that time they were tearing up the. place
and that no one was taking care of it!
A. Said he wanted the sheriff to lay in there and catch the
parties that was tearing the building up.
Q. And didn't he request you to go up to the school property and see what condition it was int
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.A.
Q.
.A.
Q.

Yes.
Yon did go?
Yes.
·what was the condition of the building at that time Y
A. Window lights broken up and one little piece of sash
broken between a window.
Q. How many window lights did yon see?
A. Twenty-five or thirty.
Q. Say a sash was broken off¥' ·
A. Yes, side of one window.·
Q. Could the windows be opened from the outside 7
A. Never tried, don't know.
Q. ·was the door split?
A. Didn't see it if it was.
page 51 r Q. What was the condition of the building on
the inside?
A. Some glass on the floor.
Q. Any sea ts torn up?
A. Not any more than had been heretofore.
Q. "\Vere not several desks broken up and piled up in the
corner?
A. Several, but some broken when they were put there.
Q. Notice a fire in the stove 1
A. No, sir.
Q. Any seats burned there?
A. No.
Q. Notice any evidence that people had been the~e and
used it for immoral purposes?
A. Noticed benches around the stove and lamp with some
oil in it.
Q. Mr. Jett, you say you were one of the men that was to
take care of this place, is that right¥
A. Told me I was, not there much except at church.
Q. ·when were you given the notice 1
A. Never got no notice from the School Board but Mansie
Quillen told me.
Q. How long ago?
A. Six or eight years ago.
Q. How many times have you lJeen to this place the last
six or eight years?
A. A dozen or more times.
Q. For what purpose did you go Y
page 52 r A. Once or twice for ice cream suppers and to
go to church a few times.
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Q. Did you ever go in there to inspect the property to
see if it was kept in proper order?
A. No, sir,· not for inspection.
Q. How many times have you been to the place in the last
few years!
A. Preaching a few times in the last two years.
Q. ,vhen was the last time any preaching was at this
place?
A. Could not tell you, Mr. Lane preached there not more
than six weeks ago.
Q. At that time were the glasses broken out of the windows
and glass all over the place?
A. Some, Mr. Marrs' daughter and Fred Jett 's wife went
up there and cleaned up the place before preaching.
Q. You say the building had not been used for school
purposes for the last two school years¥
A. No, sir, has not.
Q. And I believe there is a bus that runs by this same
school house now that takes the school children to Hiltons
to school?
A. Yes, sir.
Q. Mr. Jett~ believe you stated you hauled some desks
there yourself.
A. Yes, sir, went to Muddy Gap school and brought some
from there for the use in this building.
Q. ·when was that 1
page 53 ~ A. Six or eight years ago.
Q. Discontinued school at Muddy Gap school
six or eight years ago f
A. Could not tell you.
Q. Have they sold that building?
A. Understand they lmve.
Q. Where was the Muddy Gap school with reference to
this school t
A. Over on U. S. Highway 58.
Q. Beech Grove School, has that been discontinued?
A. Yes.
Q. How long ago f
A. Could not tell you.
Q. Has that property been sold?
1

Objection By S. "':v. Coleman, Jr.
Counsel for the complainants objects to the foregoing

County School Board of Scott County v. G. E. Dowell

43

J. W. Jett.

questions and answers thereto because irrelevant and immaterial.

Q. Has the Rocky Point School been discontinued!
A. Yes, sir, think so.
Q. How long ago was that!
Objection By S. "\V. Coleman, Jr.
Same exception as above.

Q. Believe the Beech Grove, Rocky Point and Muddy Gap
schools were all one room schools f
A. Yes, think so.
Q. All in Fulkerson District t
page 54 } A. Yes, sir.
Q. All been discontinued within the last ten
years!
A. Don't know how long been discontinued.
RE-DIRECT EXAMINATION
By' S. W. Coleman, Jr.
Q. Mr. Jett, were you ever a member 0£ the School Board
0£ Scott County Y
A. No, sir.
Q. ·when you went to Mr. Dowell a number 0£ years ago
and asked him to make a deed to the community for this
property did you know the School Board had a deed for it Y
A. No, Mr. Marrs told me, he was talking to me and asked
me to see 1\fr. Dowell and see if he would make a deed for it.
Q. W. P. Marrs!
A. Yes.
Q. Then when you went to him you were not acting as
agent or on behalf of Scott County School Board i
A. No, sir.
Q. Was school being conducted in that house at that time
and that property being used by school authorities of Scott
County?
A. It was.
Q. And has been used every year since that time up until
the last two years Y
A. Yes, sir.
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Q. Believe it has been since that time this new
building was built there on this lot, it was since
then that you went to Mr. Dowell about making
this deed to the community?
A. Yes, sir, since that time.
Q. When you went to Mr. Dowell and asked about making
a conveyance, did you ask him to convey the interest he had
in the lot to the community!
A. Been so long have forgotten, remember he said he
would not. convey it to any body.
Q. Mr. Jett, how far away from this building is the nearest
dwelling house 1
A. Something like one-eighth of a mile, I guess.
Q. Are any other buildings closer than that Y
A. A barn.
·
Q. No dwelling house or business building any closer than
an eighth of a mile?
A. No, sir.
Q. The appearance of the broken window panes and the
condition the building was in when you went in with Mr.
Dowell back in March. or April of this year, was there indications that that damage had been done by vandalsY
A. Looked like boys with gravel flippers.
Q. Did you see rocks on the inside of the building!
A. Yes.
Q. The door was locked Y
A. Yes, sir, two locks, one pad-lock and one regular door
lock.
.
·
page 56 ~ Q. Any indications people had been on the inside
A. Nothing more than desks piled together and a lamp
sitting on the floor.
Q. Had you ever given any body else the key to that
buildingf
A. I didn't have it myself it was over at my sons'.

page 55

~

RE-CROSS EXAMINATION

By E. T. Carter, Jr.
Q. Mr. Jett, was Mansie Quillen ever on the School Board t
A. Yes, sir.
Q. How long ago was that Y
A. Four or five years ago ..
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,v

Q.
as he a member of the School Board before this
school was rebuilt¥
A. I think so.
Q. Did you see Mr. Dowell up at Scott Hensley's store
a short time before this new building was built and tell him
that Mansie Quillen had advised you that unless he would
convey this property to the School Board they would not
rebuild iU
A. No, sir, no recollection talking ·to Mr. Dowell about
that.
Q. Didn't J\fr. Dowell say at that time, as Icing as they
used it for school purposes it was all right but he would not
deed it to them V
A. Didn't talk to him at Hensley's store.
Q. Didn't Mansie Quillen say they would not build it
unless they got a deed from ,Mr. Dowell? ·
page 57 r A. No, sir.
Q. Now, Mr. Jett, after this building ceased to
be used for school purposes, you say the door was locked t
A. Yes, sir.
Q. ·was not the facing out of the window broken so that
people could climb in the window¥
A. Staves between the panes that was broken out.
Q. Would that permit a person to raise the window and
get into the buildingf
A.
ould if it was latched at the top.
Q. The people could reach in and turn the latch and go
on inf
A. Yes .
. Q. ·when you were in there with Mr. Dowell the day he got
the key didn't you notice evidence of people being in there,
peanut bulls on the floor 1
A. Don't remember seeing any.
Q. And indications people had been in there and people
using it for immoral purposes Y
A. .Nothing more than benches being piled around, if you
call that immoral purposes.

,v

And further this deponent sayeth not. Signature waived.
:Mr. James W. Jett being re-called for further examination.
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RE-CROSS EXAMINATION
page 58

r

By E.T. Carter, Jr.
Q. Have you employed counsel to prosecute this

suiU
A. No, sir.
And further this deponent sayeth not. Signature waived.

DIRECT EXAMINATION
By S. "\Y. Coleman, Jr.
0. S. Miller, another witness of lawful age after having
been duly sworn, deposes as follows :

Q. Please state your name, age and residence?
A. Q. S. Miller, forty-four, residence Hiltons, near Hiltons,
Bristol Highway.
Q. Mr. Miller are you at present a member of the School
Board for Scott County for Fulkerson District f
A. Yes, sir.
Q. How long have you been a trustee?
A. I would say three years in March.
Q. Are you acquainted with the school property known
as the "New Hope School"?
A. Yes, sir.
Q. Do you recall the last time that school classes were conducted there, Mr. Miller¥
A. Don't think I am mistaken, think they have missed two
school sessions.
Q. That would be for the session of '47 and '48 and the
session of '46 and '47?
A. Yes, sir.
Q. Do you know why, l\Ir. Miller, there was no school conducted there in the year '46 and '47?
page 59 r A. A teacher was placed there that year and up
toward the school I understand she had been there
and decided to take a job some place else, she didn't take
the school.
Objection By E.T. Carter, Jr.
Objected to because hearsay, irrelevant and immaterial.

Q. As a member of the School Board of Scott County you
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know there was a school teacher placed there of your own
. knowledge for the session of 1946 and 1947 at New Hope?
A. Yes, sir.
Q. Mr. Miller, I will ask you whether or not Mr. G. E.
Dowell has ever approached yon with reference to having
the School Board of Scott County to take action with the
view of discontinuing and abandoning that property for
school purposes?
A. He stopped there, don't remember what month, and
said to take it up with the School Board at the next meeting.
Q. At your store near Hiltons 7
A. Yes, sir.
Q. Did he say why he wanted you to take the matter up?
A. He said they were abusing the building, breaking up
the place. Said it was hisen when they quit using it f~r
school, said lie wanted to put somebody in there.
Q. Do you recall about when that was?
page 60 ~ A. Could not say what month that was, back in
the winter.
Q. ·winter of 1947 or 1948 ¥
A. This past winter.
Q. ·what did you tell him?
A. Told him I would take it up when the Board met.
Q. Did yout
·
A. Yes, sir, talked to Mr. Starnes before the meeting and
he didn't know much about it. Talked to the School Board
and could not get anything out of them. Didn't get any
resolution on it.
Q. No action taken by the School Board upon the matter
when you brought. it up pursuant to Mr. Dowell's requesU
A. No, sir.
Q. Did you have any other conversation with Mr. Dowell
in respect to it f
A. .Yes, we talked, he stopped there ever few days and
talked about it a number of times, could not tell how many
times.
Q. Has he ever said anything about taking it over?
A. Yes, shortly after that meeting wanted to know what
they said after the meeting, I told him I could not get anything out of them.
Q. Did he say w·ho was tearing up the building?
A. No, didn't know, don't reckon, to be exact.
Q. Did he ask you what the School Board would do if he
did take it over and take it in charge 1
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page 61 ~

A. He wondered what the School Board would
do, believe I told him he would just have to take
it over and see.
Q. As a member of t11e School Board from Fulkerson
District did you ever give him authority to go there and do
anything to that property Y
A. Talked about moving the seats out of there. Mr.
Starnes, he said promised to move them. vVe talked about
that, I am not clear on that, don't know whether I made any
suggestions
n0t.
Q. You· did give him authority to dig a well there and
plow up the yard?
A. No, ·sir.
Q. Did you give him authority to partition the room off
into small rooms and make a dwelling house out of it Y
A. No, sir.
Q. Do you lmow whether or not the School Board has any
plans there for school this coming school year 6l
A. No, I don't know.

or

CROSS ~~l\HNATION
By E. T. Carter, Jr.
Q. Believe you say you have been a school Trustee for
Fulkerson District for about three years¥
A. Yest sir.
Q. And that they had school at the New Hope School up
until the 1946 term Y
A. Yes, sir.
Q. And the term of 1946 they did select a teacher Y
A. Yes, sir.
Q. Who was thaU
page 62 r A. Could not tell you.
Q. And she did not accept this jobf
A. No.
Q. No school started for the year 1946.Y
A. No.
Q. Any other teacher selected for the year 1946 f
A. No, sir, sent the kids to Hiltons, didn't enroll them for
a few days until we could see if we could get a teacher.
Q. When this teacher didn't accept this position no other
teacher was selected 1
A. No, sir. ·
Q. And the School Board furnished transportation for the
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children who formerly went to the New Hope School to the'
Hilton School!
A . .Yes, sir.
Q. And the students who f9rmcrly went to the New Hope
School now go to the Hiltons School!
A. Yes, sir.
Q. Did the School Board select a teacher. for the New
Hope School for the year 1947?
•
A. No, sir.
Q. Has the School Board selected a teacher for this
coming year Y
A. No.
Q. Believe the teachers for the coming year have already'
been selected t
page 63 r A. Believe he said he lacked a few at the meeting Tuesday.
Q. No plans being made for a teacher at New Hope School
this yeart
A. No.
Q. Now, Mr. Miller, I will ask you if Mr. Dowell didn't
come to you sometime during the year 1946, that is, the first
year they didn't have school, and tell you they were tearing
up the place and asked you to find out whether the School
Board wanted to continue to use that school in the future?
A. That was in 1946¥
Q. Yes, sir.
A. I could not answer that question and be frank.about it,
could not recall it, have talked about it several times.
Q. And at that time didn't Mr. Dowell state to.you if they
wanted to use it for ·school purposes for the year 1946 or the
coming year he would not take it over?
A. Have heard him say that, would not say what year it
was in.
Q. Been sometime ago t
A. Yes.
Q. Did Mr. Dowell shortly after they discontinued school
come to you and ask you if you were not going to discontinue
it for school purposes!
A. "\V ould not want to answer that, been a couple years off
and on have heard him say he would not take it
page 64 r as long as they used it for school purposes Y
Objection By S. vV. Coleman, Jr.
Counsel for the complainairts objects to the foregoing
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question and answer thereto because the question assu.nis
that the School Board of Scott County has abandoned and
discontinued the property for school purposes.
Q. Did Mr. Dowell come to you about whether or not you
were going to continue to have school at the New Hope
School shortly after they stopped having school there in
1946?
A! ·would not make any statement about what was said.

,ve

have talked about it all the way along, been a couple
years.
Q. Mr. Dowell started talking about this just after they
decided to not have school in 19461
A. "\Vould not say how long after.
Q. ·what would be your best judgment?
A. vVould not say-would not want to answer that question.
Q. I believe you stated in the fall or winter of this last
year that Mr. Dowell came to you and told you they were
tearing up the place and asked you to find out from the
School Board whether or not they were going to use the
properJ;yT
A. :Yes, sir.
Q. And you did take it up with the School Board f
A. Yes, sir.
Q. Did they decide at that time they were going to use the
propertyf
page 65 ~ A. Didn't decide either way.
Q. After you had that discussion with the
School Board didn't you go back to Mr. Dowell and tell him
to get the key and take it over·f
A. No, sir.
Q. Didn't you tell him that it didn't look as if they were
going to use it and for him to get the key and take it overf
A. No, sir, said he was going to and I told him to wait and
see if they would have school up there.
Q. Didn't you tell Mr. Dowell you could not get any sense
out of the School Board and for him to take it over?
A. Never did tell Mr. Dowell to take it over.
Q. M.r. Miller, when the School Board fails to appoint a
teacher for _a school is not that school abandoned?
A. Don't know any law hardly.
Objection By S. "\V. Colenum, Jr.
Counsel for complainants objects to the foregoing ques-
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tion and any answer thereto because calls for conclusion of
law.

Q. You do know that no teacher has taught at the New
Hope school for the last two years and not contemplated that
school will be there this year Y
A. No, sir.
.
Q. Mr. Miller, is it not the policy of the School Board to
do away with the small one room schools and consolidate
the pupils into larger schools T
page 66 } A. Not so much the policy of the School Board
as it is the people. .
Q. This New Hope School building is not now being used
for school purposes, is it?
A. No.
Q. As far as you know, as a member of the School Board,
is not contemplated it will be used for school purposes?
A. Not as far as I know.
RE-DIRECT EXAMINATION
By S. W. Coleman, Jr.
Q. Mr. Miller, w·hat has been the situation with reference
to securing teachers in Scott County for the last five or six
years?
A. Since I have been on the Board it has been bad, sometimes have to grab up a high school girl.
Q. State whether or not the Scott County School Board
has had difficulty in the last six or eight years of securing
sufficient number of teachers for the schools in Scott County!
A. Have only been on the School Board for about three
years past but has been tough since I have .been on. Little
better this year.
Q. Has the School Board had to resort to hiring high
school graduates in order to get enough teachers for Scott
County?
A. Yes, sir.
Q. vVhat bas been the cause for thaU
page 67 ~ A. I would say the first ca.use was the salary
and the '\Var Plants opened up and took some of
the teachers and the army, some went to the plants where
they made more money.
Q. And it is true some of those former teachers have not
returned to their old jobs in Scott County!
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A. Some teaching in other counties and other states.
Q. You say the teacher situation is getting betterY
A. Some better this year ..
Q. But you say you still l1ave not secured teachers for
some of the schools this year!
·
A. He went over some of the list he was going to send
contracts to and lacked a few yet.
Q. School is· less than a month offf
A. Yes, sir.
Q. In the event~ that the School Board is not able to get
teachers for some of those schools will those schools have to
be discontinued· for this school year!
Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and answel"' the·reto because irrelevant and innnateriaI.
A. "\Vell, if you place a teacher at a school and she would
not go and you could not get any one to go there would not
be any school there.
Q. And the School Board would try to make provisions for
those children by transporting them to some other school
where they had teachers 1
~

Objection By E. T. Carter, Jr.
·Counsel for the defendant objects to the foregoing question ancl any answer thereto because in·elevant and
immateriaI.
page 68

A. Yes, sir.
Q. Is the school at Hiltons where the children would

normally go crowded at this time t
A. Badly.
Objection By E. T. Carter, Jr.
Counsel for defendant objects to the foregoing question
and any answer thereto because irrelevant. and inunaterial..

RE:.CROSS' EXAMINATION
By E.T. Carter, Jr.
Q. Mr. Miller, plans are being made to enlarge the Hilton
School!
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A. Yes, sir.
·
Q. J\fr. Miller is it, and has it not been, the policy of the
School Board to discontinue one room schools and to consolidate them¥
A. The patrons done the consolidating the schools.
Q. Schools have been consolidated all over the county?
A. Yes, past fifty years.
Q. And in the past few years have they not discontinued
one and two room schools in the Fulkerson Community and
consolidated it with Fraleys and Hiltons Y
A. Muddy Gap already discontinued.
Q. vVas Beach Grove discontinued Y
A. Yes, sir.
page 69 ~ Q. Stoney Point!
A. Yes, sir.
Q. I believe the school property at Muddy Gap and Beach
Grove has been disposed of by the School Board f
A. Muddy Gap since I have been on the Board.
Q. How about Beach Grove?
.A. Has been.
Q. Mr. Miller, did the School Board authorize this suit to
be brought!
A. Yes, sir.
Q. Upon whose request -0r insistence was that request
given¥
Objection· By S. 1.V. Coleman, Jr.
Counsel for the complainants objects to the foregoing question and answer thereto because irrelevant and immaterial.
.A. I made the motion.
Q. Did you make that motion upon the request of some of
the citizens in that community?
A. I would not know how to answer that-delegation of
·
them in there.
Q. vVho was in that delegation Y
A. Don't think I can name all of them, W. H. Marrs, J. W.
Jett, C. J. Hunsucker, Dealey Tate, that many, maybe more,
and C. J. Baker.
Q. Mr. Miller, did Mr. Dowell advise you about the seats,
desks and books there at the school house?
.A. Yes; sir.
Q. .And didn't he ask you what you wanted done with
them?
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.A. "\Ye talked about them, believe I advised him
to see Mr. Starnes.
Q. .A.bout moving them?
A. Yes, sir.
Q. Do you recall when that was?
A. No, don't know what month.
Q. '\Vas that before Mr. Dowell started any work up there
on the place?
A. Don't know whether he had started any work or not
after I talked to the School Board about it.
Q. ·when Mr. Dowell told you he ·was going to take over
the school building did you make any objection?
A. I asked him to leave it off one time until after school
started that fall.
Q. "\Vhen was that?
A. Since I brought it before the Board.
Q. About March f
A. "\:Vould not say what month it was ..

page 70

RE-DIRECT EXAMINATION
By S. vV. Coleman, Jr.
Q. ]\fr. Miller, state whether or not there have been quiet
a number of the citizens ·who li~e in the community or near
the New Hope School that have appeared before the School
Board since ]\fr. Dowell has taken possession of this property and protested?
A. That delegation we named is the only delegation that
J1as been there when the Board ·was in· session.
Q. It was people or citizens and residents of that community?
page 71 ~ A. Yes, sir, all but Mr. Baker.
Q. He is a citizen of Fulkerson District!
.A. Yes, sir.
Q. Qitiet a few have taken an interest in seeing that this
property is not tumed oYcr to l[r. Dowell 1
A. Yes, sir.
Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the fore going questions and answers thereto because leading and suggestive.
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RE-CROSS EXA!ITNATION

By E. T. Carter, Jr.
Q. At that time did the School Board inform these citizens
there would not he any more school held at the New Hope
School at the time these citizens were down here?
A. No, sir, if they I didn't hear it.
Q. ·when was it these citizens appeared before the Board 7
A. Could not tell you what month, on the Minute Book
over there.
Q. "\Vhat would be your best judgment as to what month it
would beY
A. Rather not say, might miss it.
Q. Been three or four months ago, or sixt
A. Not six, probably been three months anyway, I think it
would not be six.
·
Q. Prior to the institution of this suit did the School
Board ever request Mr. Dowell to not go on those premises!
·
page 72 ~ A. Not that I know of.
Q. And you knew when Mr. Dowell started digging the well and putting out his crops and repairing the
building!
A. Hearsay was all I know have not been over there yet.
Q. You heard about when he was putting out crops and
digging a well¥
A. Yes, sir.
Q. Nothing ever said to Mr. Dowell until after he got his
crops out, digging a ,vell there and building or practically
remodeled that building?
A. Mr. Dowell stopped one evening, don't know whether
he had drilled the well or not, and asked me if they were
not going to take action.
RE-DIRECT EXAMINATION

By S. "\V. Coleman, Jr.
Q. Mr. Miller, was it not at the meeting of the School
Board that these interested citizens attended that a resolution was adopted authorizing the institution of this suit and
the employment of myself and my brother to prosecute this
suit?
.A. Yes, sir.
Q. .And it was soon after that meeting that this suit was
· instituted Y
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A. Don't know just how many days it was, a few days.
Q. What day does the School Board meet?
A. Every month, _the first Tuesday.
Q. Will you please refer to the calendar and
page 73 ~ state what was the Regular Meeting of the School
·Board in May, 1948 f
A. The 4th.
Q. Do you recall .whether or not that was soon after you
were advised Mr. Dowell had drilled a well there and plowed
this lot up and ·pta~ted crops on it¥
A. ]\fr. Dowell, be.st I remember, one Saturday evening he
stopped, and I told him the Board was going to take action,.
don't remember what time of the month.
Q. Will you have the Clerk of the School Board of Scott
County to prepare a copy of the resolution which the School
Board adopted authorizing this suit and the employment of
Coleman and Coleman to prosecute it on behalf of the School
Board and file the resolution as an exhibit to your depositions marked '' Exhibit Resolution'' Y
A. I will file same as requested.
(Filed on Page 82-A) ·

Q.. State whether or not, Mr. Miller, the School Board at
that same meeting directed the Commonwealth's Attorney
of Scott County to assist in the prosecution of this suit Y
A. Best I remember we wrote that out and took and gave
it to the Commonwealth's Attorney.
Q. He was consulted about it Y
A. He was before the Board.
page 74 ~

RE-CROSS EXAMINATION

By E. T. Carter, Jr.
Q. Did these interested citizens which appear before the
Board agree to pay the attorney's fee?
A. Agreed to pay the attorney's fee if the Board lost.
Objection By S. vV. Coleman, Jr.
Counsel for the complainants objects to the foregoing
questions and answers thereto because irrelevant and immaterial. And further this deponent sayeth not. Signature
waived ..
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State of Virg'inia:
County of Scott, To-wit:
I, Richmond Bond, a Commissioner in Chancery of and for
the Circuit Court of Scott County, Virginia, do hereby certify that the foregoing depositions were taken, subscribed
and sworn to before me this 6th day of August, 1948.
Given under my hand this the 20 day of August, 1948.
RICHMOND BOND
Commissioner in Chancery
page 75 ~
. The depositions of Charles F. Starnes, et als, taken at the
law offices of Coleman and Coleman in the Town of Gate
City, Virginia, on the 3rd day of September, 1948, pursuant
to agreement by counsel to be read in evidence on behalf of
the complainant in the chancery cause of Scott County School
Board v. G. E. Dowell pending· in the Circuit Court of Scott
County, Virginia.
Present: Coleman and Coleman, E. H. Richmond, 4,.ttorneys for the complainant, G. E. Dowell, in person, E. T.
Carter, Jr., Attorney for the defendant, and Richmond Bond,
Commissioner in Chancery.
CHARLES F. STARNES
a witness of lawful age after being duly sworn, deposes as
follows:
DIRECT EXAMIN.A.TION
By S. \V. Coleman, Jr.
Q. Please state your name, age and residence.
A. Charles F. Starnes, forty (40) years old, Gate City,
Virginia.
Q. \Vhat official position do you hold in Scott County, Mr.
Starnesf
.A. Superintendent of Public Schools.
Q. How long have yon heen acting as Superintendent for
public schools of Scott County, Virginia 1
A. July 1, 1945.
Q. "\Vho did you succeed 1
A. B. S. Hilton.
:page 76 ~ Q. Are you acquainted, Mr. Starnes, with the
school property in Fulkerson :Magisterial District
known as the New Hope School i
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A. Yery well, yes.
Q. Since your appointment as Superintendent of schools
of Scott County state what use the Scott County School
Board has made of that propertyf
4. Had a school there in 1945 and 1946, last term, 1946,
Ollie Miller ·was the. teacher.
Q. 1Vhat was the- situation with reference to school there
for 1946 and 1947 session 1
A. v\Tant me to go hack to the beginning, that is, to the
beginning of selecting a teacher for that place 1
Q. Yes.
A. Had a school at New Hope for 1945 and 1946, Miss
Ollie Miller was the teacher. Quite a number of people
didn't like her as a teacher for some reason or other. Several people came and asked us to give them a new teacher.
Teachers were scarce that year and finally got a teacher by
the name of Miss 1Yise to agree to go there and teach. She
went and looked for a place to board and didn't like, she
didn't take the school.
Objection by E. T. Carter, .Jr.
Counsel for the defendant objects to the foregoing question and any answer thereto pertaining to why the patrons of
the school didn't like any particular teacher and being irrelevant and immaterial.
page 77 ~

Q. Then for the 1946 and 1947 session Miss
\VIse was appointed as a teacher for the New
Hope School and you stated for the reason she could not
get a boarding place she didn't go¥
A. Yes.

,Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing _question and an~wer thereto because irrelevant and immaterial.

Q. Any arrangements made after she declined to take the
school for that session f
A. No other teacher was· found for the school.
Q. Didn't you endeavor to get a teacher for the schooH
A. Had more teachers than had applications, didn't try
to get a teacher after that.
Q. "\Vas school held or conducted at the New Hope School
for the session of 1946 and 19471
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A. No.
Q. How about 1947 and 1948 f
A. No.
Q. How about 1948 and 19491
A. vVe didn't consider it this year since it is in litigation.
Q. "\Vb.at arrangements did the School Board make for the
session of 1946 and 1947 after the teacher declined to take
that position 1
A. Extended the school bus to Jim Jett 's place, previously to that time been going opposite to the school
page 78 } at the forks of the road. Year before ·last 1946
and 1947 session extended the bus to the Jett
place and turned and came back the way it went up to the
steel bridge to Hiltons.
Q. In other words, l\fr. Starnes, the pupils who had been
attending school at New Hope School were transported to
Hiltonsf
A. Yes.
Q. For the past hvo sessions 1
A. Yes, sir, and present too.
Q. That is what you are doing at. the present time V
A. Yes.
Q. State whether or not there has ever been any action
taken by the Scott County School Board abandoning the New
Hope School¥
A. Not as far as I know.

Objection By E.T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and answer thereto because asks for legal conclusion of
the witness.
Q. Has there been any action since you have been Superintendent?
A. No.
Q. Mr. Starnes, why has. there· not been school conducted
at the New Hope School for the past two sessions Y

page 79

~

Objection By E. T. Carter, Jr.
Counsel for defendant objects to the foregoing
question and answer thereto because irrelevant and immaterial.
A. Failed to get a teacher there and teachers were scarce
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and didn't seem to be so much of a demand for school down
there and used bus line to take the children to Hiltons to
school.
Q. Has there ever been any intention on the part of the
School Board to aJ)andon that school property Y
Objection By E: T~ Carter, Jr.
Counsel for' defendant objects to the foreg·oing question
and any answer thereto because leading and suggestive and
asks for conclusion of witness.
A. Not as far as I know. Each member of the School
Board would have to speak for himself.
Q. As a body has the School Board ever discussed abandoning and discontinuing that property up there for school
purposesY
Objection By E. T. Carter, Jr.
.
Counsel for defendant objects to the foregoing question
and any answer thereto because irrelevant and immaterial.
A. If they l1ave ... Not heard them.
Q. Have you been in attendance in all the meetings of the
School Board since you have been Superintendent?
A. ·with the exception of one when a death occured.
Q. ·when was that?
page 80 r A. October or November ... October of 1947.
Q. Do you know what the school population
would be for that school • . . the number of pupils that
would attend that school?
A. Not at the present time, the last time we had school
there had sbdeen (16) enrolled.
Q. How many rooms in that school!
A. One room.
Q. Do you know anything about the School Board remodeling or repairing that school building in the past few years!

Objection By E. T. Carter, Jr.
Objected to because irrelevant and immaterial.
A. Under Mr. Hilton when he was Superintendent the
wind blew it off the foundation, don't know the details, but
did do some work on it.
Q. State whether or not Mr. G.. E. Dowell' ever discussed

"

•
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with you anything about taking that school building over
and that property Y
A. He came to me last winter and said it belonged to him
and I had not read the deed, thought it did belong to him.
Talked to me about moving some seats out of it. First
asked me if I bad any way of moving them out. Said I had
a truck but it was in use then. He came back and said he
would move them out. ,vhen he first talked about it didn't
know there was any contention about it, thought it did belong to him. Told him we ,vould take the seats to
page 81 ~ Hiltons.
· Q. Did he s_ay at that time he was talring it
overf
A. Yes, said it belonged to him.
Q. Sometime last winter or spring t
A. Yes.
Q. Are there any other schools, !fr. Starnes, in Scott
County that the School Board has not been able to have
school inf
Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question
and anv answer thereto because irrelevant and immaterial.
A. You mean abandoning or not having teachers for¥
Q. Not had school in l
A. Yes, frequently, especially in one room schools failed
to have teachers for them. Sometimes the demand for those
things comes and goes, maybe that way for two or three
years we would not need a school building and a group of
people would come in and ask for a teacher back. There at
Pendleton's school house came in and asked for a teacher
and not had school there in ten years.
Objection By E. T. Carter, Jr.
Objected to because irrelevant and immaterial.

Q. ,vhat is the present condition at the Hiltons school with
referenee to school population f
A. I happened to be there today have 442 or 443 at Hiltons, some of the rooms have fifty, none have less than
thirty-nine.
page 82 ~ Q. Is that considered a crowded condition Y
A. Yes, sir.
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Q. Is that overcrowded condition brought about by the
transportation of the pupils from the New Hope School 1
Objection By E. T. Carter, Jr.
Same exception as a hove.

Q. Do you know how many pupils are being brought from
the New I-Iope section to Hil tons?
A. No.
Q. So far as yon know has there ever been any suggesttions made about abandoning· or discontinuing that property
for school purposes?
A. Not as far as I know.
Objection By E.T. Carter, Jr.
Same exception as nhove.

,,r

Q.
as it tlie jntention of the School Board for the 1946
and 1947 session to abandon that property?

Objection By E. T. Carter, Jr.
Same exception ns nbove.
A. vVould not say had intentions of abandoning it, if
there was a demand for it, if they had asked for a teacher
we would have done it.
Q. w·as that true f:or the session of 1947 and 1948?
A. 1946 and 1947 we got the teacher to go up there and
when she decided slrn was not going it was so near the
school term just went off that way, didn't continue an effort
to get a teacher.
page 83 r Q. Mr. Starnes, for the last few years and particularly during the war years and thereafter
what has been the situation here in Scott County about getting school teachers 1
Objection By E.T. Carter, Jr.
Counsel for the defendant objects· to the foregoing question and answer thereto because irrelevant and immaterial.
A. Very difficult. This is the first year have had more application than places for teachers, been very difficult just
had to go out and hunt some one to teach.

County School Board of Scott County v. G. E. Dowell

63

Cha.rles F. Starnes.

Q. Did you have to get teachers that didn't have certificates?
A. Yes, had sixty-six last year and forty-seven this year.
Q. Have you }1ad to discontinue schools in other places
in the county for lack of teachers¥
A. Yes, sometimes for a month or two we have been without teachers, in a two room school one teacher would have to
teach both rooms.
Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and answer thereto because irrelevant and immaterial.
Q. Under present conditions, Mr. Starnes, in this county
with reference to the school buildings and considering the
school population in Scott County, state w·hether
page 84 }, or not the school board needs that property T
A. I would say they need all tl1ey have now and
all the property they can get for this particular year. It
seems the enrollment has increased fifty or fifty-five per
cent. Take Hiltons . . . we have eight teachers, eight elementary teachers and they are teaching . . . 135 from 440
gives 305 . . . eight teachers are teaching that many, well
over the number they should be teaching.
Q. Is Scott County in need of additional school space T

Objection By E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and answer thereto because irrelevant and immaterial.
A. No doubt about that, possibly some one or two room
schools not so full, larger schools all running over.
Q. Believe there is a movement on foot at the present time
to float a bond issue for the purpose of building· schools and
additions to the present facilities f
A. That.is right.
Objection By E. T. Cartdr, Jr.
Same objection as above.I
I

CROSS EXAMINATION
By E. T. Carter, Jr.
Q. Is it not the policy of the School Board and State
Board of Education to remove the one room schools f
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A. As soon as they can.
Q. Aud in the Fulkerson District has there not
been one or two or three of the schools sold¥
A. One that I know of since I have been Superintendent,
it was not abandoned since I have been Superintendent but
was sold.
·
Q. Believe Stoney Point is a one room school in Fulkerson
District!·
A. Yes, at one time.
Q. That has been abandoned and the children brought to
Hiltons?
A. Yes, so .far as I know.
Q. An~- the Beech Grove school was also a one room
school 1·
A. Not positive, but believe Beech Grove is above Scott
Hensley's,· not positive where the Beech Grove School is
but not used.
Q. Are they making improvements and enlarging the Hiltons High School?
A. Doing four extra rooms.
Q. And the Muddy Gap School, it was in Fulkerson District, has been abandoned?
A. It was the one that was sold.
Q. By the School Board 1
A. Yes.
Q. This New Hope School whjch is in Jitigations, say the
last time school was held there was in 1945 and 1946 session t
A. Yes, .sir.
page 86 ~ Q. And 1947 believe you stated you tried to get
a teacher placed there and she didn't stay, 1946
and 1947 term!
A. Yes.
Q. When she didn't stay will ask you whether or not the
School Board didn't direct you to transport those children
to Hiltonst
A. Have forgotten what the directive was but I am not
sure what was said·, the bus line was extended to the Jett
place.
Q. At the direction of the School Board¥
A. Yes.
Q. The students were transported to Hiltons !
A. Yes.
Q. In 1947 and 1948 the School Board directed the bus
route be so arranged that the pupils be brought to Hiltons ¥

page 85
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A.

Yes.

Q. No effo1:t w:ts made :for 1947 and 1948 to secure a
teacher?
A. No.
Q. 1948 a.nd 1949 terin no effort ,vas made at that tune to
get a teacher¥
·
A. No.
Q. And the students ate being trmisporied to Hiltons?
A. Yes.
Q. No schdoi held hi that school shice the 1946 and 1941
term?
page 87 ~ A. No.
Q. The School Board had no intentions of using
the school building for the year 1946 and 1941 £or school
purposesY
A. If the teacher had stayed .
.Q. After the teacher refused to stay they had 110 intentions
of using it1
A. After tlie ~us line was exteiided that Was satisfactory.
Q. The yeai- 1947 and 1.948 bus transportatio11 was madEl
and the school was not used for school purposes and 110
effort was made to secure a teacher for 1947 and 1948 f
A. No.
Q. 48 and 49 arrangeinents have been made to transport
the childten to Hiltons and no arrangements made for the
year 1948 and 1949¥
A. No.
Q. Then the School Board had abandoned the use of that
pr"operty for school purposes has it not Y

Objection by R. D. Coleman.
.
Couns.el for the complainant objects to the f orego1hg_ question and any answer thereto because asks fot conclusion of·
law.

A. Have not used it for t}1e past tl1ree years~
Q. And made arrangements to transport student to
places.
:
A. Yes, sh.
pa_ge 88 r Q. As a matto1~ of fact is it not true yott
intend to use it for school purposes?
A. As long as the people are not askiiig for a school
and bus service is satisfactory that ·would be true.
Q. Under the old policy of the School Board and

other

.
don't
there
other
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organizations in consolidating schools is it not true this
building will not be used for school purposes?
A. The State authorities are trying to get away from the
one room schools if it is possible and practical.
Q. Has not the School Board recently purchased a new
bus to transport the pupils to Hiltons from that school 7
A. Not particularly for that but works in that plan. Main
reason was to take care of the children in the section of New
Hurlam from Bruno to New Hurlam in that section comes
by· the New Hope Sehool place at the present tim~.
Q. The School Board has purchased sufficient busses to
transport children from that community to Hiltons i
A. Yes, at the present time.
Q. Believe you say l\fr. Dowell talked to you about taking
possession of this building· in the early spring or winter of
this last year?
A. Yes.
Q. Told you at that time he was the owner of the property
and so long as the school did not use it for school
page 89 ~ purposes and at that time it had not been used
for two years.
A. Yes.
Q. Didn't he ask you at that time if the school authorities
wanted to use it for the next year he would not· take it?
. A. Don't remember that statement he might have said it.
Q. At that time didn't you tell him they would not need
it for school purposes 1
A. Last year, no. You mean for last year or at all1
Q. At all?
A. Don't remember saying we never would need it, but
said unless the population changed had no demand for it,
at that time.
·
Q. At that time didn't he tell you nobody was taking care
of the building, people destroying it and would have to do·
something to protect the property and said you would not
have any more use for itf
A. Didn't make it that implicit, when he said it belonged
to him went ahead on that assumption. 1Ve have had several
schools like that where ·the school has been abandoned and
gone back to the property owner and thought it was in that
case, had not looked at the deed.
Q. At that time he told you that if it was not being used
for school purposes that it belonged to him and then you
told him to go ahead and take it!
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page 90 }

A. Didn't tell him, didn't have the right, when
he said it was worked on that assumption • . .
taking it because it was his own.
Q. And you knew at that time the school authorities were
not using it for school purposes and had not been for two
years!
A. Year and half.
Q. And made no objection when he took iU
A. No.
Q. And he came back a week or so later and told you he
had taken over the building and found seats, etc., in there
and wanted to know what you wanted done with them!
A. That is right.
Q. And· you told him you had a pick-up truck and would
pick them up 1
A. Yes.
Q. And he came back a short time later and advised you
that he had a truck ·and could deliver them for you 7
A. That is right.
Q. At that time did you direct him to take the books and
the seats?
A. To Hiltons.
Q. Did he take the books and seats to Hiltons Y
A. As far as I know, yes.
Q. And you have been advised he delivered the· books and
seats to Hiltons 1
page 91 } A. Yes, sir.
Q. Do you recall when that was Y
A. About March the best I can remember, would not be
positive about that.
Q. So you knew in March or prior to that time Mr. Dowell
had taken over this school property?
A. Yes.
Q. And didn't he tell you he was going to repair it and
partition it and make a dwelling house out of it?
A. Yes.
Q. And you made no objections f
A. No, because thought it belonged to him and knew we .
were not using it at that time.
Q. Some time after that state whether or not there was
any complaint made by any of the citizens up there?
A. Yes.
Q. ·who and what was the nature?
.A.. A group c·ame down, first to me and then to the School ·

Stipi'eme Contt of Appeals bf V'irgiflia
OlUirles F. Star1ies.

Board, and said that ... can't recall which said what,.
but during the cortversation remember this1 that the building
didn't belong to Mr. Dowell that it stilt belonged to the
School .Boat'd or some body else that owned property up
there if it didn't belong to the School 13cHird.
Q. Who was in that group?
_
A. Marrs, man. by the name of Honeycutt, Jim Jett, Fred
· ~ ~tt~ must have been ten or twelve in all, don't
page 92} r.em.ember all of them, Marrs, Honeycutts and
J etts, don't. recall the names 0£ the others.
Q. Prior 'to that visit by those citizens from the ctnntnuliity
up there had any action been brought against :Mr. Dowell
on behalf of the School Board t ·
.A. No.

Q. Believe you stayed later that same group appeared
before the School Board¥
A. That is the tin.1e I was tellh1g yoti about ·
Q. Didn't they appear before the 8choo1 Board the saine
day they talked to you f
A. No, talked to me ·pi:ior to the time they tttlked to the
School Board. Told them they would have to take it before
the School Board_ ... didn't have any authodty.
Q. Did you tell these men at that time that the Schbol
Board had not used that property £en· t\vo ahd one""half
years¥
A. Didn't ask me that, knew it themselves. .
Q. ·when they appeared b~fo_re the School Board did the
School Board a1tthorize suit to be btotight ¥
A. Yes.
Q. Did the, was any arrangements made as to ,vho 'would
pay the costs 0£ the suit t

Objection by S. "\V. Coleman, Jr.
Counsel for the corri.plninant objects to the fotegohig~ question and anB"\ver thereto because irrelevant and im.matetiaL
page 93

~

A. Yes.
Q. ·what ~were the arrangements 1
A. That if Mr. Dowell did o,vn the property they would
pay the costs or it and if he didn't the School Board would
pay the costs.
Q. These citizens came before the School Board and
. wanted the Schoo~ Boatd to determine " 1ho owned the ptoperty and that if }fr. Dowell was the Winner in the law suit
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and got the property they would pay all the costs of the suit
and ·any damage that would occur.
Objection by R. D. Coleman.
Objected to because irrelevant and immaterial.
(

.A. Don't remember about that the · School Board would
pay the costs of the suit.
Q. In the event the property belonged to the School Board
the School Board would pay the costs of the suit Y
A. Yes, sir.
Q. Mr. Starnes, in a conversation with Mr. Dowell didn't
you tell . Mr. Dowell that you had no interest in ·this suit
but that these people kept running down here and insisting
that suit be brought against Mr. Dowell?

Objection by R. D. Coleman.
Same exception as above.
A. Didn't know how to interpret it other than it belonged
to Mr. Dowell. Could not find anyone that could
page 94 ~ tell me. Checked with some of the attorneys, -believe Mr. Richmond, no one could tell me anything. The deed reading as it did . ... that it d~dn 't belong
to the School Board and since it 'didn't belong, didn't wan.t
to cause any trouble about it. If it did belong to him wanted
him to have it.
Q. The school authorities haYe not· exercised any· control
over this property since the end of the term of 1945 and
1946?
A. No.
Q. Never made any investigation of the property!
· A. Yes, I had been there and ~een some of the -window
lights had been broken out. Someone had the key, didn't go
in, didn't do any repair on it.
Q. The_ School Board did nothing with this building after
the year 1945 and 1946 Y
A. No.
Q. .As far as you know the School Board will never have
any use of this building 1
A. Could not say that positively because use for it might
develop.
· Q.. At the present time have no use for it!
A. Not at the present time for putting children back in it.
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Q. Been no demand for a school in that section?
A. Very little, have a letter or two from maybe one or two
women asking something about a school there but
page 95 ~ there was 110 group demand . . . even a group
asking for .it.·
Q. And this group that appeared before the or before this
suit was instituted_ didn't ask for a school, just asked .that
Mr. Dowell be stopped from using the propertyY

A. Yes.
RE-DIRECT EXAMINATION
By S. W. Coleman, Jr.
Q. Mr. Starnes, there has not been any consolidating of
8Chools in Scott C~unty Y
Objection by E. T. Carter, Jr.
Counsel for defendant objects to the foregoing question
and answer thereto because leading and suggestive.

A. Not room enough, a little consolidating in some of
these smaller rooms.
Q. The reason they didn't have any school at the New
Hope School was not due to any consolidation program on
which the Schopl Board had embarked Y
Objection by E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question _and any answer thereto because leading, suggestive,
irrelevant and immaterial.

A. No.
Q. Was a.ny action taken by the Scott County School
Board toward abandoning that property!
page 96 ~ Objection by E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and any answer thereto because asks for conclusion of
the witness and tbc minutes of the School Board would be
the best evidence.
A. Not that I know of.
Q. When did Mr. Dowell take t.hi~ property over or commence to exercise dominion over it, Mr. Starnes?

Courity-School Board of Scott County v.
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A. About March, early in the spring, maybe a little before
that.
· Q. In 19487
A. Yes.
Q. When did the School Board select the teachers for the
session of 1948 and 19491
A. Selected certificated teachers, teachers with certifi~.
cates, during June. Selected those without certificates at the
Board meeting in August.
Q. Then the selection of the session 1948 and 1949 was
done sometime after Mr. Dowell had taken over this p:roperty?
A. Yes, sir.
Q. Assuming the School Board wanted to place teachers
at the New Hope School for the session 1948 and 1949 would
it have been necessary for the School Board to have done
~ome repair work or remodeling on that building!
\
A. Put in some lights or whatever is necessary.
page 97 } Q. Believe Mr. Dowell had removed the seats
from the Building and put partitions in iU
A. Yes, sir, have not seen it but been advised.
Q. Anyway you would have had to re-place the seats?
A. Yes, sir.
1

Objection by E. T. Carter, Jr. ·
Counsel for defendant objects to the foregoing question
and answer thereto because irrelevant and immaterial.
Q. At the time you had this conversation you ·have spoken
about with Mr. Dowell about this property had you made
an examination of the deed that the School Board had to
this property at that time?
A. No, I had not.
Q. At that time you didn't know what the School Board
had there to this property?
·
A. No.
Q. Do you know when the School Board took the action
that it took toward instituting this suiH
A. Believe it was at the School Board meeting in May,
May or June, not sure of that.
Q. Mr. Dowell had just taken this property over and
commenced to exercise dominion over it about two months
prior to that?
A. Believe so.

vz
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Q. How often does the School Board meet f
A. Once a month.
page 98 }

Q. Do you recall, Mr. Starnes, when the first
time was that yoµ discussed this matter with me
and Dhu Coleman f
,

1

A. Believe ·that I asked Dhu Something about it right
. about ·the. lime or just after the time Mr. Dowell talked to
me. Do:ii:'t remember whether that was the time or . . . do
remember talking to him but not when.
Q. Prior to the time the School Board took action toward
·
bringing a suit T
A. Yes.
Q. State from what community the citizens· were from
who appeared before the School Board and requested the
School Board to take some action against Mr. Dowell Y
A. Most of them lived in the New Hope Community, don't
know where all of them lived.
. Q. How long have you been connected with the schools
in Scott County Y
A. Sixteen years.
Q. What observation have you made during that time as
to school population shifting!
A. It does shift definitely.
Objection by E. T. Carter, Jr.
Counsel for the defendant objects to· the foregoing question and answer· thereto because irrelevant and immaterial.·
page 99 } Because maybe one year have a large group in
a school and the next year maybe a few • . • up
and down in smaller schools.
Q. Particularly true where they have one room schools Y
A. Yes, sir.
·
·
Objection by E. T. Carter, Jr.
Objected to because irrelevant and immaterial.
A. Back in the time I started work in the schools the
.people ·had ·moved out of the cities into rural ·sections. At
Pine Grove at that time had seventy-six enrolled at the
,'present time about fifty, in other words tend to move more
toward the populated places when times are good and back
to the country when they are bad.
Q. Is it true that the sehool population fo1· these smaller
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schools would be affected by the fact the people who lived
in that community have become old and no young children?
Objection by E. T. Carter, Jr.
Same objection as above.
A. Yes.
Q. Is there any consilida tion program in the Scott County
School Board system at the present time!

Objection by E. T. Carter, Jr.
Same objection as above.
A. Have that in mind.
Just in mind?
A. Yes, sir.
Q. State whether or not there is any way for the school
authorities or you to foretell the potential school populationfor any school?
page 100
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Objection by E. T. Carter, Jr.
Counsel for the defendant objects to the foregoing question and any answer thereto because irrelevant immaterial
and asks for conclusion of the witness.
A. We could not tell without taking census every year.
Q. State whether or not the schools which have been abandoned by the School Board in the past, during your action
of the School Board.
Objection by E. T. Carter, Jr.
Same objection as above.
A. In large number of cases put a teacher in one room
schools and the enrollment dwindles down to not justify a
teacher.
,
Q. Is there any way for you and the school authorities
to foresee the future demand for the use of that school property!
A. We have no way of sighting out at the present time,
might set up a plan where we could check the census very
closely.
Q. Don't know what the demand is at the present time?
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Objection by E. T. Carter, Jr. ·
Same objection as above.
page 101}

A. No.
Q. Since the teacher failed to accept that place
there in 1946 and 1947 term you have continued to let those
students come to Hiltons Y
RE-CROSS EXAl\HNATION

By E. T. Carter, Jr.
Q: Mr. Starnes, believe you stated that at the time Mr.
Dowell came to talk to you about this school property you
didn't lmow what his deed· called forT
A. That is right.
· Q. At that time you didn't know that property had not
been used for school purposes for about two years T
A. Yes, sir.
. ·Q. At that time no demand to reopen that school?
A. Not enough demand to consider.
Q. You bad not exercised any control over that school for
the last eighteen months 1
A. That is right.
Q. As far as you know had no intentions of using that
school again f
A. So far as I know.
Q. At the time Mr. Dowell came to you the. school had
~een closed for eighteen months and no demand for opening
the school had been made T
A. That is right.
Q. Another term passed and the children taken to Hiltons
and no objection being made f
A. No.
page 102 ~ Q. Mr. Starnes when that school was operated
how many grades did they have theref
A. Not sure but believe one through four.
Q. It would be necessary to operate a bus even though
the school was in operation f
A. Yes take the high school to Hiltons.
Q. Believe you stated they are adding four rooms to the
Hiltons school now!
A. Yes.
Q. When is that to be completed¥
' A. Probably by about the first of the year.

1
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Q. Should be in three or four months anyway!
A. Yes, sir.

RE-DIRECT EXAMINATION
By S. "\V. Coleman, Jr.
Q. Were those additions made to the Hiltons High School
for the purpose of taking care of New Hope students Y
A. No, took into consideration of the number we had at
Hiltons and tried to work out room for them.
Q. Is it true that all one room schools in Scott County
teach up to the 4th grade Y
A. No.
Q. How far do some of them teach T
A. Through the 7th, we have only four or five teaching
through the fourth.
page 103}

RE-CROSS EXAMINATION

By E. T. Carter, Jr.
Q. Believe you stated you have not had any demand up
until the present time to reopen that school Y
A. No, sir.

Objection by S. W. Coleman, Jr.
Counsel for the complainants objects to the foregoing question and answer thereto because irrelevant and immaterial.
RE-DIRECT EXAMINATION
By S. W. Coleman, Jr.
Q. Will you please file, Mr. Starnes, certified copies of
the resolution adopted by the School Board of the M.ay
meeting, 1948, with reference to the high school property Y
A. I will file same as requested.
(Filed on Page 82-A).
Q. Will you also file the minutes of the School Board, if
there are any, since 1946 ,\!ith reference to any action taken
by the School Board in connection with the New Hope
School!
A. I will file same as requested.
(Filed on Page 82-A).
And further this deponent sayeth not. Signature waived.
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State of Virginia :
County of Scott, To-wit:

I, Richmond Bond, a Commissioner in Chancery of and for
the Circuit Court of Scott County, Virginia, do hereby certify that the foregoing depositions were taken, subscribed and
sworn to -befor~me, this 3rd day of September, 1948.
Given ·un<Jer.:iiµy~ hand this the 3rd day of September, 1948.
·: ~ .:
RICHMOND BOND
Commissioner in Chancery
Mildred F~rbrache, Stenographer
Bill $42.00.
page 105
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''EXHIBIT HUNSUCKER DEED'"

THIS DEED, made and entered into this the 7th day of

May, 1946, by and between Daisy Fleenor Nooney, (widow)
of Washington County, Virginia, party of the first part,.
and C. J. Hunsucker of Scott County, Virginia, party of the
second part.
·witnesseth: That for and in consideration of the sum of
Thirty Six Hundred ($3,600.00) Dollars, cash in hand paid by
the said party of the second part to the said party of the
first part at and before the sealing and delivery of this deed,
the receipt whereof is hereby acknowledged by the said party
of the first part, and other good and valuable consideration,
the said party of the first part doth hereby grant,. bargain,.
sell and convey unto the said party of the second part, with
covenants of general warranty, those two certain tracts
or parcels of real estate lying and being in Scott. Countyt
Virginia, on the waters of the North Fork of Holston River
the first tract being the same land conveyed to G. E.' Dowell
by ,v. H. Marrs and wife by deed dated on the 9th day of
June, 1924, and of record in the Clerk's Office of Scott
County, Virginia, in (D. B. No. 73 p. 111), to which reference
is hereby made, and the second tract being the same tract
or parcel of land conveyed to G.. E. Dowell by W .. P. Marrs.
and wife, by deed dated the 12th day of July, 1924, and of
record in the Clerk's office of Scott County, Virginia, in
(D. B. No. 73, p. 144)., to which reference which referewce·
is hereby made; and being the same tracts of land conveyed
to Daisy Fleenor by G. E. Dowell and Pearl Dowell, his wife,,
by deed dated the 12th day of August, 1924, and o.f record in
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the Clerk's Office of Scott County, Virginia, in
(D. B. No. 73, p. 262), to which reference is hereby made, and being rriore particularly described

as follows:
FIRST TRACT: BEGINNING on a mulberry on the bank
the the county road, thence N 1 W 42 poles to a white oak on
top of knob, corner to J. S. Dorton 's land, then with same to
a black gum on the bank of the North Fork of Holston River,
thence with the river as it meanders up same 5l1h poles to awillow, thence S 12 poles to a poplar; thence Southeast 21
poles to a planted rock, a. hedge-appl~ in the center of the
line about half-way between the poplar and the planted rock,
planted rock at the county road; thence with the county
road to the school house lot, thence with the lines of the
school house lot back to the county road; thence with the
county road to the Beginning, containing Seventy Five (75)
acres, be the same, more or less.
SECOND TRACT: Beginning at a willow bush on the
south bank of the north fork of· Holston River about 50 feet
above the Roaring Shoal, corner to Henry Marrs ; thence
with his lines due South 200 feet to a poplar, then S 58 E 487
feet to the north edg·e of the county road; thence with the
said road N 72 E 208 feet to a planted rock; thence leaving
said road due north 164 feet to a planted rock at a phone post
on the South Side of a branch, thence down said branch as
it meanders to the river, thence down the South bank of the
river as it meanders to the Beginning, containing 21h acres,
be the same more or less.
page 107 ~ There is reserved and excepted from this conveyance 25 acres of the above mentioned tracts
of land which was conveyed to Sherman Shaffer . by Daisy
Fleenor, by deed dated the ...... day of ................ ,
19 .... , and of record iu the Clerk's Office of Scott County,
Virginia, in Deed Book .... , at page .... , to which reference
is hereby made.
The aforesaid grantor covenants that she has the right to
convey the said land unto the said grantee; that- the said
grantee shall have quiet possession of the said land, free
from all encumbrances; that she has done no act to encumber the said land; and that she will execute such further assurances of the said land as may be requisite .
. To have and to hold unto the said party of the second part,
his heirs and assigns forever, in fee simple.
"'Vituesseth the following signature and seab
DAISY FLEENOR NOONEY .
(SEAL)
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State of Virginia:
County of Scott, to-wit :
I, Edna M. Davidson, a notary public of and for the county
of Scott, in the State of 'Virginia, doth hereby certify that
Daisy Fleenor Nooney, whose name is signed to the foregoing writing, bearing date on the 7th day of May, 1946, has
this day acknowledged the same before me in my County and
State aforesaid.

M.y term of office expires on the 28th day of June, 1947.
·
Given under my hand this the 7th day of May,
page 108 ~ 1946.
ENA BOATRIGHT
Notary Public
Virginia:
Scott County, to-wit:
· In the Clerk's office of said county the 7th day of May,
1946, the foregoing writing was presented, and with certificate annexed, admitted to record and duly indexed at 10:25
o'clock (A. M., D. B. 128, p. 5) .
. Stamp $4.40
Teste:
EDNA BOATRIGHT
D. Clerk
A Copy· Teste :
H. P. BOATRIGHT
Clerk

page 109 ~

EXHIBIT.
SCOTT COUNTY SCHOOLS
Gate City, Va.
Office of The Superintendent

CHARLES F. STARNES
Superintendent
MRS. RHEA .E. ROSE
Clerk

I, Rhea E. Rose, Clerk of the Scott County School Board,
hereby certify that I have checked and read the minutes of
the School Board for the period beginning January 1946,
through the present time or up to September 1, 1948, and
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do not find any record pertaining to the New Hope School
other than the record of May 4, 1948 which I have submitted.

RHEA E. ROSE,
Clerk of Scott Co. Sehool Board.
September 1, 1948.
page 110 } Virginia,
Scott County, to-wit:
The Scott County School Board met in regular session in
the School Board office on Tuesday, May 4, 1948, with the
following members present and voting:
W. F. C. Blackwell
0. A. Hillman
C. C. Johnson
G. A. Kiser
0. S. Miller
F. E. Stewart
Absent: C. F. Steele
Resolution:
By agreement with the New Hope Building Committee,
consisting of W. H. Marrs, J. ·w. Jett, L. D. Tate, C. J.
Hunsucker, and several other citizens of Fulkerson District
and the New Hope Community, the Scott County School
Board voted to and hereby does employ Coleman and Coleman as extra legal counsel to assist the Commonwealth's
Attorney in a suit to enjoin Mr. G. E. Dowell from entering
or taking possession of the New Hope School Building Property. The above committee agrees that the e~tra legal cottnsel is at the expense of the said committee, if said property
1
is found to belong to the said G. E. Dowell.
Copy teste:

RHEA E. ROSE,
Clerk of Scott Co. School Board.
page 111 } In the Circuit Court of Scott County, Virginia:
Scott County School Board

vs.
G. E. Dowell
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Grady Coley.
DEPOSITIONS FOR DEFENDANT.
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The depositions of Grady Coley, et als, taken
at' t~e 'lnw offices of Coleman and Coleman in the
. Town of Gate eµy, Virginia, on the 14th day of September,.
1948, pursuant to agreement by counsel to be· read in evidence on behalf of the defendant in the chancery cau·se
entitled Scott County School Board of Scott County v. G. E.
Dowell, pending in the Circuit Court of Scott County, Virginia:
Present: S. 1N. Coleman, Jr., and R. D. Coleman, attorneys for Sco~t County. School Board and G. E. Dowell,
in person, E. T. Carter, Jr., Attorney for G. E. Dowell and
Richmond Bond, Commissioner in Chancery.
GRADY COLEY,
a witness of lawful age after having been duly sworn, deposes as follows:
DIRECT EXAMINATION
By E. T. Carter, Jr.
Q. Please state your name, age and residence.
A. Grady Coley, fifty-six, some kind of connection with the
Power Company, Local Superintendent, think is the way it
is graded.
Q. Mr. Coley, believe yon were formerly a member of the
Scott County School Board t
A. Yes, sir.
Q. For how kmg did you serve as. a member of that board T
A. Four years.
Q. \Vhen did your term of office begin and when did it
expire?
page 113 } A. July, 1940 and expired June lO, 1944.
Q. Mr. Coley, while you were a member of the·
School Board I will ask you whether or not you becameacquainted with what is known as the New Hope School
property which is situated in Fulkerson Magisterial District t
A.-· Yes, sir.
Q. While you were a member of the S~hool Board did you
have any occasion to inspect the New Hope School property t
A. Yes.
Q. State what was the occasion and reason for this inspection ..
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A. In 1940 or 1941, don't recall which the ,School Board
appointed C. S. Pendleton and me to make a check on all the
school buildings in the county to ascertain as nearly as
possible the amount necessary to put them in any kind of
repair. vVe made a check of all the buildings and the question of the New Hope School came up among the members of
the board and I got the impression tl1e building had been
abandoned so far as the School was concerned, however, due
to the bus situation the board deemed it necessary to have
a term of school in this particular building and Mr. Pendleton and I checked on the records to see if the board actually
owned the building or not and as I remember we both came
to the conclusion the School Board had no further claim on
the building inasmuch as the average was not
page 114 ~ sufficient to maintain a teacher for that place.
,ve contacted Mr. Dowell and asked for his permission to do whatever was necessaty to the building to put
it in shape so we could have school and during this time·
when we could not obtain busse~ and he granted the permission and presume the work was done and believe a partition was put in the building so that it might be heated better
with one heating unit in it, believe one small coal burner was
in the building.
Q. Mr. Coley, at the time this inspection was made do you
recall whether or not that building was being used for school
purposes1
A.. No, sir, not at that time.
e were looking at the
building with the view of putting it in shape to have a school
and due to the bus situation there, it has been sometime ago,
don't remember the details, got the impression from the
School Board that it had been abandoned. So I checked into
the record on it to see if the board owned the building or not.
Mr. Pendleton and I decided the hoard had no more claim
on the building, so we asked Mr. Dowell permission to repair
the building. He granted us permission to do whatever was
necessary to put the building in shape for school. As I
remember, at that time the enrollment ,,ras around sixteen.
Q. Mr. Coley, at the time you made the request to :Mr.
Dowell to be permitted to repair the building was that under
the direction of the School Board?
page 115 ~ A. Yes, sir.
Q. Do you recall whether or not that occasion
was in the summer time or ,vhether it was during the time
which school was in session¥
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A. As I recall it was in August, just before school started
that we made the inspection of the buildings in the county.
Drove to every school.
· Q. As yon recall it 1940 or 1941?
A. Not sure which, forty or forty-one.
Q. Do you recall whether there had been school in the
building the prior year or not¥
A. Ezra, I could not say whether there had been school
the previous year or not. Under the impression there had
not been, could not say positively.
Q. At the time you secured permission from Mr. Dowell
to repair the building did you advise him as an agent for the
School Board that you were wanting to use this building only
temporarily Y

A. Yes.
Q. Did yon aJso advise him that as soon as the bns situation cleared up that school would no longer be held at that
place¥
A. Yes.
Q. It is your understanding at that time that the building
was only to be used temporarily 1
A . .Yes, sir, tp.at is why we hesitated to spend any more
than was necessary because of the attendance at this particular place and consolidation of schools in the
page 116 ~ smaller schools.
·
Q.· Do you recall whether any record was made
in the Minutes of the Scott County School Board in connection with this matter at that time¥
A. No, I° don't know Ezra whether there was any, can't
remember that far back, presume there was. The Minutes
of the previous meeting was always read and approved, corrections made, etc., don't recall tba t particular instance.

CROSS EXAMINATION.
By R. D. Coleman.
Q. Mr. Coley, believe this inspection you and Mr. Pendleton made was either in the year 1940 or 19411
· A. Yes, sir.
Q. Just why ~i<l you deem the building had been abandoned?
·
A. I could not say how I. got tbc impression but it was
discussed before the School Board about repairing this
particular building and I got the impression to the point
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where I thought it was necess~ry to inspect-.to see if we
had the title to the building. This Beech Grove Church, so
far as the School Board authorities· knew had clear title to
it ·but after the man had written the deed when they went to
inspect his papers thirty years after this deed had been made
they found it in a pigeon hole in this fellows desk with a
reverting clf:1-US~ so far as this property was concerned and
.as I recall it lmew the School Board had already sold that
property to the Baptist Church people in that
page 117 } community and we had to make a payment to
some one in that outfit to clear that up after they
produced that deed.
Q. As a matter of fact, Mr. Coley, was not the reason for
this inspection and the occasion for this inspection was that
the wind had blown the school building off its foundation and
they wanted to lmow what amount would be necessary to
make repairs?
A. No, we didn't inspect it with the view of putting it back
in any shape other than putting school back temporarily.
Q. At the time of its inspection it had been blown off its
foundation Y
A. Slightly off its foundation if it had been off was put
]Jack, was not in such bad shape, possibly had been rebuilt
at that time.
Q. Do you lmow whether the building had been. rebuilt at
that time?
A. Don't remember, but one big reason decided to put a
partition across the middle of it and conduct school in one
room in order to give ample heat from one small stove they
had.
.
Q. Believe you stated you did not recall whether school
had been held there on the previous year prior to inspection
or noU
·
A. No, just got the impression that school had been abandoned, whether they had it there th~ previous year could not
state it, don't know whether they had or had not.
page 118} Q. Have they not had school there up until
the school year 1945 and 1946 every year T
A. Don't know.
Q. Do you know whether they had school there after they
made the inspection and the building was repaired?
A. Was not at the building any more.
Q. As a member of the School Board don't you lmow they
had. school there f
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A. Preswne they did, did hire a teacher for that place and
presume they taught there.
Q. When you and Mr. Pendleton examined the records
the Clerk's office and found this deed did you consult a
lawyer as to.the title of the School Board in that property¥
A. DQJ1 't recall whether we did or not. l\f.r. Richmond
was the .Att01·ney for the School Board might have mentioned
it to him, don't recall.
Q. Did you take the matter up with Mr. Hagan Bond who
was a member of the School Board at that time¥
A. He was not a member at that time the title to the
Cleveland School came up that year and had to pay those
people $400.00 or $800.00 to the Cleveland School. It had
been built on life time property with no further steps to
secure it.
Q. Believe you stated the enrollment up there was sixteen!
A. As I recall it.
Q. ·when was that!
page 119 ~ A. 1940 or 1941 at the beginning of the bus
shortage and gas and repair shortage.
Q. Must have had school there that previous year then?
A. Don't know.
Q. How did you determine the enrollment at sixteen T
A. Believe Mrs. Rose said sixteen, as I remember it was
below the average, average attendance for a school is twenty.
Q. Mr. Coley, all you kno-w is that when you came on the
School Board you were under the impression that the School
B~ard had not used that property for school purposes f
A. Would not say it exactly that way, will say the School
Board was considering abandoning that building or had al1·eady been abandoned and when this came up about what we
would do about the repair work searched the records to se~
if we had title to it so we could repair it. ·whether we consulted Hagan Richmond or not, don't know. If it had.not
been abandoned don't see why we would have looked up the
record. My memory is not to clear on it but must have been
a reason for it.
Q. Believe you said you went to Mr. Dowell and got permission from bim to make the repairs there f
A. Yes, sir.
.
Q. ,vhy did you go to :Mr. Dowell to get permission Y
A. Decided when we looked up the record he actually
owned the property.

tn
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r

Q. Do you recall what was said in the deed Y
A. No, sir, could not quote that, seems it said
when this building and land was not used any longer for
school purposes it reverted back to the original land from
which it came.
Q. Do you recall whether it said that it would go back to
the farm that it was taken from 1
A. Believe that was the words used to express it.
Q. Did you look at the records to see that Mr. Dowell had
conveyed the farm from which it was taken in the year 1924?
A. Don't remember the year. If he had conveyed it away
at that time he had reserved this part, had kept that part out
of it. He had excluded it in the deed, or deed in a way. As
I recall no question in my mind who owned it, supposed the
School Board owned it but when we searched the records
had no title.
Q. In your opinion it would not go back to the farm it
would go baek to l\f r. Dowell 1
A. If he had sold it at that time he had excepted it out at
that time. Mr. Dowell had title to all the land but i_f he had
title then don't know if he sold it had reserved this part of it.
Q. Mr. Coley, do you recall whether or not after you and
1\fr. Pendleton made the inspection the School Board ordered
that building torn down and rebuilU
page 121 r A. No, sir, if they did don't know anything
about it, don't reeall anything about it as far as
repairs ,vere made, don't know, presume they were turned
in. Don't know how much on this New Hope School but
matter of running a partition in it.
Q. The reason that you talked to :Mr. Dowell and got permission from him to make the necessary repairs was the impression that you had that the building had been abandoned
for school purposes '1
·
A. Yes, sir, and belonged to him. from searching the deed
on the records. If the school had not been abandoned would
not have been any point in us consulting Mr. Dowell about
it. Had the same thing come up at Red Hill, had reverting
clause, built there and lost the building, could not hold it,
tried to get permission to move the building off and could
not do that.
Q. They had actually abandoned that for school purposes t
A. Yes, sir, after they abandoned it for one year the
original land owner who was dead but his heirs could have
held the building, regardless of what we could say about it.
page 120
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· I would bet on it if you abandoned a school for one year
that shows the intent, this school was about to be abandoned
for the attendance was below the required number. The
State requires an average attendance of twenty. The enrollment was around sixteen.
Q. Then you do know of instances where school property
has been discontinued as a school building for school purposes and in later years would come back and use
page 122 ~ that property again fo1: school purposes f
A. Yes, because no exception from the owner.
Q. You can't tell when it will be necessary to open up a
building for school purposes after it is once discontinued Y
Objection by E. T. Carter, Jr .
.Counsel for defendant objects to the foregoing question
and answer thereto because irrelevant and immaterial.
A. Believe it was diseussed at the School Board at that
time. After they had ceased to have school in a building for
one year naturally assumed that building had been abandoned.
RE-DIRECT EXAMINATION.
By E. T. Carter, Jr.
Q. Mr. Coley, at the time this inspection was made by you
and Mr. Pendleton and at the same time you had made
investigation of the records in the Clerk's -Office in connection with the title to this property were all these matters
brought before the School Board f
A. They were as I recall it.
Q. After a discussion of these matters di<l the School
J:foard direct you and 1\1.r. Pendleton to secure permission to
repair the building from Mr. Dowell?
A. Don't recall they dicl, left it up to our discretion as to
what we would do. Therefore, we inspected the title and
contacted Mr. Dowell. Our job was to get the pupils to
school, do whatever it took to resume school and therefore acting on our own initiative, I would say,
page 123 ~ deemed· it necessary to contact Mr. Dowell to get
his permission to alter it.
Q. That was done after you had been given authority by
the School Board ?
A. Yes, sir.
6
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RE-CROSS EXAMINATION.
By R. D. Coleman.
Q. "\Vhat authority did you obtain from the School Board
to get permission from Mr. Dowell, didn't you state it was
done upon your ·Own initiativet
A. "\Vhat we did we were told to make a tour of inspection
of the schools in the county and ascertain the amount necessary to spend· on each building and turn into the School
Board the amount needed and the amount was allotted to the
repair of each building· and in connection of this it was on
our own initiative we looked into the deed of this New Hope
School so ·we would be safe on the tour we had made on it.
e searched the deed and decided it was the next thing in
order to get permission from Mr. Dowell since it was his
building and didn't want to order repairs on the building
without permission from the man that owned it. Feel sure
we told the Board what we found in relation to the status of
the School Boards ownership of this School Board property~
Q. As you recall you and Mr. Pendleton or the School
Board did not get legal advice as to who the owner of the
property .was f
A. Don't recall.

,v
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RE-DIRECT EXAMINATION

By E. T. Carter, Jr.
Q. J\ir. Coley, at the time you were making this tour of
inspection did you search the deeds to all the school buildings
.and school property in Scott County?
A. As I recall it we did, the deeds which were on file in
the Superintendents office and found that in two or three
other instances no deeds were on record or in the possession
of the school officials for two or three other buildings in the
county.

G. E. DOWELL,
:another witness of lawful ag·e after having been duly sworn
deposes as follows :

DIRECT EXAMINATION
By E.T. Carter, Jr.
Q. Please state your name,. age and occupation.
A. G. E. Dowell, age sixty-nine, farmer is my principal
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occupation, wprked in the insurance business some for
eighteeµ :yea1!s as a side line.
Q. ·whei:e do you live, Mr. Doweil 1
A. Fulkerson District, sixteen miles from Gate City.
_. Q. Are you acquainted with the property known as the
New Hope School property¥
A~ Yes, sir.
Q. Do you know from wl10m that property came 1
A. Don't know w·hether I understand or not the first time
it came from what is known as the Giles property, sold· to
Mr. Billie Marrs and a Mr. Dorton according to the deeds
l\Ir. MaITs deeded Mr. Dorton his interest.
page 125 ~ Q. How many acres is in this tract of land
known as the ''New Hope Property'' at the present time?
A.. Been sold in four different pieces.
Q. How much acreage is in the small tract the school property sets on?
A. Could not tell you, sold in two pieces, since I got it.
Q. How many acres in this school lot t
A. One acre, more or less.
Q. I will ask you whether or not that one acre was
originally a part of a seventy-five (75) acre tract of land i
A. Yes, sir.
Q. ,vhich was O'wned by W. P. Marrs Y
A. And wife, yes, sir.
Q. After this one acre ,vas conveyed out of this seventyfive acre tract of land who did "'\V. P. Marrs convev the
seventy-five acre tract to¥
..
A. Any deed shows the acres was took off the seventy-five
acres, conveyed around the seventy-five acres around the
road, never mentioned where the school building is.
Q. To whom did ,v. P. l\farrs convey that seventy-five
acres tot
A. vV. I-I. Marrs, his son.
Q. Did yon ever own that seventy-five acre tract of land y·
A. Yes, sir.
Q. From whom did you purchase that tract!
A. ,v. H: Marrs and wife.
page 126 ~
Q. In the deed from ,v. H. Marrs and wife to
you I will ask you whether or not the one acretract of land was included within the boundary of that
seventv-five acres t
A. Yes, sir.
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Objection by S. ,v. Coleman, Jr.
Counsel for the· complainants objects to the foregoing question and answer thereto because the deed is the best evidence
as to what it conveys.

Q. Do you recall when you purchased this seventy-five acre
tract of land from ,v. H. :Marrs 1
A. Don't recall the date exactly, in August I think, don't
remember the year, the date.
Q. I hand you herewith a deed from W. H. Marrs and wife
to G-. E. Dowell dated July 9, 1924, which deed is marked as
"Exhibit B" to complainants' hill of eomplaint and which
deed purports to convey a seventy-five acre tract of land and
I will ask you if that is the deed hy which you acquired title
to the seventy-five acre tract of land (hands deed to witness) Y
A. Yes, sir.
Q. Now, l\fr. Dowell, after you purchased this seventy-five
acre tract of land I will ask you whether or not you have
sold any part of it ·t
A. Yes, sir.
Q. How much of this· tract of land have you sold 1
A. Sold it and retained the same amount retained for
seventy-five acres, more or less, helieve they wrote the deed
for an acre or acre and half and wrote the other
page 127 ~ deed for seventy-five acres just the ...same.
Q. I hand you herewith a deed from G. E.
Dowell and wife to Daisy Fleenor dated August 12, 1944,
which deed purports to convey a seventy-five (75) acre tract
and also a hvo and one-half acre tract of land, which deed is
marked Exhibit C in complainants' hill and will ask you if
that is the deed by which you sold a portion of the seventyfive acre tract which you purchased from ,v. H. Marrs¥
A. Yes, sir.
.
Q. This deed which you made to Daisy Fleenor I will ask
you whether or not the description as set forth in that deed
covers the one acre tract of land which is known as the school
lot·t
A. No, sir, would not sell the school lot to anybody.
Q. In other words you purchased the seventy-five acre
tract of land of which the one acre, more or less, as the New
Hope School property was a part, and then you sold to
Daisy Fleenor that same tract of land except for the school
lot1
-A. Yes, sir.
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Q. Does Daisy Fleenor still own this seventy-five acre
tract?
•
A. No, sir, she is dead. She sold a part of the seventy-five
acres before she died, possibly hventy (20) acres.
Q. To whom did she sell a part of this seventy-five acres
of land?
page 128 ~ .A.. Sherman Shaffer.
Q. ,vm ask you to secure a copy of the deed
from Daisy Fleenor to Sherman Shaffer and file as an exhibit to your depositions?
A. I will file same as requested. (Filed on Page 17-A).
Q. Other than the tract which Daisy Fleenor sold to Sherman Shaffer who O'wns the balance of that tract of land?
. A. Mr. Honeysucker bought the remainder of the tract
from her daughter.
Q. As I understand it Daisy Fleenor sold approximately
forty (40) acres of this seventy-five (75) acre tract of land
to Sherman Shaffer?
A. Don't know whether it was forty or not.
Q. The balance was inherited by her daughter and that
her daughter has sold the balance of this tract of land to
Mr. Honeysucker?
A. Yes, sir.
Q. What is Mr. Honeysucker's full name!
.A.. C. J.
Q. ·wm you file a copy of the deed to l\Ir. Honeysucker as
'' Exhibit B'' to your depositions?
A. Yes, sir. (Filed on Page 17-B).
Q. Mr. Dowell do you know how long a school building has
been on this New Hope School lot?
A. Well, looked up the record, around forty-eight (48)
years-from forty-five to forty-eight, don't remember the
date.
page 129 ~ Q. Do you recall when the school building was
constructed?
A. No, sir, didn't live there at that time, my wife's father
and mother, built mostly by denotations, my wife's father
and mother gave a hundred dollars.
Q. After this building was constructed was it used for
school purposes?
·
A. Yes, sir.
Q. How long was this property used for school property?
A. So far as I know, continually up until 1940 or 1941.
Came a storm during school time and slipped it off its
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foundation, could not teach any more, rented a small house
and finished that school term.
Q. Do you recall what year th~t wast
A. No, sir, could not say.
Q. ·what is your best recollection as to about when that
was?
A. Don't have any idea, would not want to say, don't
. remember.
Q. Do you recall what time of the year it was that the
school house was blown off its foundation T
A. It was in the fall or late summer-they taught there
two or three months, finished the school in a little dwelling
house.
Q. Was school in session at the time the school was blown
off its foundation 1
A. Yes, sir, the children were in it.
page 130 ~ Q. After the building was moved off its f oundation where was school held for the balance of
that year?
A. From Mr. Doc Moores, a little dwelling house.
Q. After the school building was blown off its foundation
was it later repaired?
A. Yes, sir, they first went back and slipped it back on its
foundation then the next year still refused to teach--claimed
it was too hard to heat.
Q. After the year the building was blown off its foundation was school held there the next year Y
A. ·would not say, they slipped it back and started school
in it, aimed to have school ·but would not say, don't remember.
Q. After the school was slipped back on its foundation will
ask you whether or not :Mr. Grady Coley came to you and
asked permission to repair the building?
A. Don't know whether it was before or after, said they
could not keep the children warm in it, the ceiling was so
high wanted to lower the ceiling or put a partition in it; they
could not keep the children warm in it. I told them I didn't
care how they fixed it as long as they took care of it in a
good manner.
Q. Did Mr. Coley ask for permis·sion to repair the building?
A. Yes.
Q. Did Mansie Quillen ever have any conversation with
you in response to this lmildingY
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A. No, sir, Mr. Jim ,Jett came to me and said they· would
not fix the house unless I deeded it to them.
page 131 } Q. ·what was tho conversation Mr. Jett had
. w:ith youf
Objectioh by S. "\V. Coleman, Jr.
Counsef for the complainant objects to the foregoing question .and -answer thereto because hearsay, irrelevant and
immaterial.
A. :Mr. Jett came and asked me to deed it to the School
Board, said 1\'.(r. Quillen said they would not :fL""'\: it unless I
made a deed to it. Said as far as deeding it to them wont
deed it to anyone. Said if they wanted to fix it for the
children they could but would not deed it to anybody, could
use it so long as they needed it for school purposes.
Q. When Mr. Coley came to you to get permission to repair the building did you give him that permission t
A. Yes, sir.
Q. ·was the building then later repaired t
A. Yes, sir.
Q. ,\7hat was the nature of the repairs made?
A. First put it back on the foundation, maybe got some
desks. Muddy Gap school had been abandoned and Mr. Jett
got a lot of the desks out and took to New Hope School.
Later on said they could not heat it and wanted to make it
smaller. Mr. G. E. \Volfe came to me and wanted me to
deed it to them said they ·would not fix it unless I deeded it
to them. Said I wanted them to have school and didn't want
it if they ,vantcd to fix it, told them to go ahead and build it
smaller but as far as deeding it would not deed it to anybody.
page 132 } Q. Did they remodel the building and lower
the ceiling t
A. Tare it down and built it smaller, not as large as it·
was, built it considerably lower and smaller and lowered the
ceiling something from three to four feet.
Q. ·when the building ,vas rebuilt what materials were
used·f
A. Same that was in tlie old building and didn't use all
of that. They gave it to some of the fellows for free work.
Q. Do you recall about when this building was rebuilt and
lowered T
A. I would not say exactly, five or six years., maybe five.

·
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' Q. After the builclh1g was rebuilt and remodeled did they
ha.ve school in it?
A. Two years, I believe.
.
Q. Are they now having.school in this building¥
A. No, have not had school in it since the school year 1946,
will be three years. Hauled them two years to Hilton by bus,
and rented a little 9lrnrch on a hill and paid rent on it.
Q. So the last time school had been held in this school
building was the school year 1946 and 1947, is that correct?
A. Didn't have any in 1946 and 1947.
Q. But did have school in 1945 and 1946¥
A. Don't think had any school in it after 1944 and 1945.
Q. As I understand you-have not had any school for this
year which is the 1948 and 1949 term 1
A. No, sir.
page 133 ~ Q. Had no school during the 1947 and 1948
term f
A. No.
Q. Had no school during the 1946 and 1947 term?
A. No.
Q. After they quit using this building for school purposes
what action did you take?
A. I came to see Mr. Miller, the school Trustee in my
place, the first year and asked him to do something about
taking care of the house, said they could not do much about
it. Then I asked him to take it up with the School Board.
Talked to Mr. Starnes finally, then believe it was in the
winter of 1948, back .before the school started and asked
them if they had any idea they would use it any more, said
not as he knew.
Q. ·who did you go to see and ask if they would use it
any more1
A. :Mr. Starnes and Mr. Miller.
Q. Did they advise you they would not use it any more Y
A. Yes, sir, fact they fignred abandoning it the year or
two before they got the busses.
Objection by S. "\V. Coleman, Jr.
Excepts to the foregoing question and answer thereto because hearsay.

Q. ,vho is the school trustee for Fulkerson District?
A. M:r. 0. S. Miller.
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Q. Is that the same 0. S. Miller that you have referred to
heretofore Y
A. Yes, sir.
page 134 r Q.. I will ask you whether or not you went to
see !fr·. 0. S. l\filler and requested him to take
this matte_r up with the School Board?
A. Yes, sir.·
·
Q. Did he later take it up with the School Board 7
A. He ·told me he did.
. Q. After he had taken it up with .the School Board what
did he advise you?
A. Came to. his store, the same day I believe, said he
brought· it up with the. School Board and so far as he got
out of them said he didn't believe they expected to use it
any more.
Q. When did you have that conversation with Mr. Miller!
A. Don't remember the date. ·
Q. vVhat year ·was that in Y
A. That was in 1947 the last time I talked to him before I
took possession of it.
Q. After the school authorities had ceased to use this property for· school purposes in 1946 did any one take charge of
the building Y
Objection by S. ,v. Coleman, Jr.
Counsel for the coPJplainant objects to the foregoing ·question and· answer thereto because the question assumes that
the SchO"Ol Board had ceased to use the premises for school
purposes which is a question of law and which is the issue
involved -in this case.
A. Yes, -sir, I did.
Q. What was the condition of this building at the time you
took it over, Mr. Dowell?
page 135 ~ A. Be hard to describe it.. After I talked to
Mr; Miller went to Mr. Jetts and they gave me
the key, Jim Jett's son's wife had the key. Asked Mr. Jett
to go with me for hin1 to see the shape the building. was in.
Thirty-five of the gla~ses broken out, glass all over the place.
Door just like -that out on ·the east side, -lights all broken up.
Been building fires, some of the old weather boarding off the
building. Had benches .around the stove, shot through one
window, about the· biggest damage. I bought thirty-six
lights and put all in but two.
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Q. At· the time you took over this building did you notify
Mr. Charles-Starnes you were taking over the· property!
A. Yes, sir.
Q. Do you recall when that was Y
A. Believe it was in March of this year, could not say the
date, last of February or March.
Q. In other words this school property stayed vacated
from February until March of this year and you took the
property over?
A. Yes, sir.
Q. Had any repairs been made on it until you took it over!
A. No, sir.
Q. Any body have charge of the building Y
A. Not that I know. Had a committee but was not there
during the two years.
Q. At the time you took this building over was
page 136 } it rapidly deteriorating?
A. Yes, sir, had to fL-x: the roof to keep it from
· leaking, they never done anything to it for the two years.
Q. The school authorities, you· say, have done nothing to
repair or take care of the building from 1946 ~p until the
present time?
A. No, sir, turned over the toilets and bushes all grown up.
Q. What is the size· of this building?
A. Believe it is around 28 x 34, don't remember exactly.
Q. At the time you took the building over please state how
many rooms in the building.
A. Just one.
Q. ·what is commonly lmo"rn as a one room school house?
A. Yes, sir, all it has ever been.
Q. How far do you live away from this building?
A. Abgut three miles, possibly a little further, approximately three miles.
Q. Since you have taken over this property what improvements have you made on the building and 'the land?
Objection by S. W. Coleman, Jr.
Objected to because irrelevant and immaterial.
A. First place went to Mr. Miller and asked what he
wanted done with the desks, said, I don't know, you _see Professor Starnes. Came and seen Professor Starnes, said he
didn't know the seats was in the building. Said twelve or

,;
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fifteen of them and a chair and desk that Mrs.
Miller had made up at Ice Cream Suppers and
bought and books from Muddy Gap School ·when
they abandoned it and he told me l\i.r. Flanery at Hiltons
had room for them and they would get them. They stayed
there a week and I went back and he said the truck had been
busy, told him I ~,rould senlthem down there, said that would
be all right. I loadetl ·~up. these desks and books, the books
, that had backs on tlie~, s·o loaded them and got a man to
haul them for $2.00 and paid him to take them to Mr. Flauerys, the books and desks. First thing I drilled a well that
cost $105.00 and couldn't get any one to stay there after I
· drilled a well. Plowed up part of it for a garden, my son
didn't want to move there. Said it was the only way I could
take care of it. Then I bought lumber and cut into rooms.
My son was fixing to move in and got notice that they were
filing an injunction to stop me. Don't remember the date and
I came to see Mr. Starnes about it and he said they had no
idea of bothering me in a~y way. Said several people lmd
been running down there every few days and decided to let
the court decide it. He also told me before they would take
any action in the matter it was agreed they pay the court
costs and lawyers fee if they lost.
Q. Mr. Dowell, what did you intend to do with the school
building?
A. All I aimed to do at the time was move some one into
take care of it, no idea of doing anything else.
page 138 ~ Q. ·what was the nature of the repairs and remodeling 1
A. Tried to fix the door and woodwork back on some of
of the doors.
Q. "\Vho dug a well on the place¥
A. I had the well dug before I did anything on the inside.
Q. And you plant~d a garden¥
A. Y~ sir~
page 137

~

CROSS EJ{AMINATION
Ry- S.. 1V. Coleman, Jr.
Q. !fr. Dowell how long have you lmown this property?
A. So far as knowing it have known it ever since it was
built, lived within fifteen miles since it was built, I would
say around fifteen miles.
· Q. Been a school house on it ever since you have k"Ilown
it!
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A. Yes, sir, possibly knew the property before the school
was built, I am sixty nine.
Q. Been school conducted in that building ever since you
have known it until the last three years?
A. Could not say about that part of it.
Q. That was the year the wind blew the school building
off its foundation?
A. That was one and once before that.
Q. vVhen ·was that 1
A. Could not tell you the year, year before or year after,
don't know.
Q. Yon mean the year before the wind blew
pags 139 ~ the building off its foundation or the year afterT
A. Yes, sir, that is my recollection.
Q. There was school being conducted in that property in
the year 1924 ·when you bought tho property 1
A. Not any school in it when I bought it not the school
session.
Q. The spring of that year had school there had they noU
A. Suppose they did, don't know, Mr. Ben Marrs and W.
H. Marrs lived in Ohio when I bought it.
Q. You and no one else undertook to take possession of
the property and to oust the School Board from the use of
that property until 1\I.arch of this year T
A. Yes, sir, I did before that.
Q. ,vhenf
A. The last year Professor VV. D. Smith was Superintendent of the schools.
Q. vVha t did you do 1
A. I went to him and said I wonld have to take possession
of it ... was tearing it up then.
Q. They were having school there every year were they
not?
A. No, not every year, one year or two they didn't.
Q. You have not done anything toward taking possession
of that property until March, 19481
A. The last year Mr. vV. D. S1;nith was Superintendent
and Mr. Noblin was appointed to take his place.
Q. You didn't do anything about it at that time except to
page 140 ~ tell them the building-was being torn up?
A. Mr. Smith told me he would do something
about it and furnish the money to make the repairs on the
building and would put a lock on it and three men to look
after it.
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Q. Were you a member of the Board of Supervisors at
that time?
A. No, sir, before.
Q. Your interest ,vas in keeping the school property in a
good state of repaid
A. No, sir, I had a deed to it and could not stand by and
see them destroy the property, would not be nothing left
but the land.
Q. They had been holding school in that property from the
condition that the buildilig was inf
A. Sometime before that, don't know how long.
Q. They have held school there every year until the session
of 1945 and 1946?
A. No, three years I know they didn't have any.
Q. ,\Thy didn't you take some action. then and get the
building back?
A.. I did. I went to the School Board and asked them, told
them I didn't want to take it from those children over there.
Q. Mr. Smith had tlle repairs made and held school in it
every year until 1945 and 1946 session?
·
A. Think you are mistaken.
page 141 ~ Q. Don't you know :Mrs. Ollie Miller taught
school there hr 1944 and 1945 session?
A.. Could not say what year.
Q. A.nd 1943 and 1944 f
.
A.. Could not say, taught two schools there but abandoned
part of that time before that year.
Q.
as that because it was blown off its foundation and
not used?

,v

A.

Q. Then they tore it down and rebuilt the school building?

A.. Yes, that was when they asked me permission to do it.
Q. The conversation you had with Mr. Jett about him making a deed to the School Board was at the time that building was blown off its foundation¥
A.. No, sir, slipped it hack.
Q. It was before they made the repairs on it?
A.. Fixed the door and put a lock on it.
Q. The conversation that you had with Mr. Jett in which
he asked you to make a deed to the School Board was prior
to the time they tore the building down and rebuilt?
A.. Yes, sir.
Q. Just immediately before?
. · .A. No; I would not say, don't know· how long it was. Mr.

County School Board of Scott County v. G. E. Dowell

99

G. E. Dowell.
Wolfe came to see me and I was not at home and he talked
to my wife about it. Said he came over to get me to make a
page 142 ~ deed to the School Board, before he left I came
in.
Q. 1Vhat he wanted you to do was release any interest you
had in that property was so the School Board would own the
school property in fee simple before they tore it down and
rebuilt on it?
A. ·No, sir, he said they would not repair it without I
would deed it to the School Board.
Q. All you owned iu it was what he claimed was as a reversion!
A. I bought and ·paid for all the seventy-five (75) acres
and excepted the school lot.
Q. You lmew the School Board had a deed for it when you
bought it¥
A. No, sir.
Q. Did you see the deed in (D. B. 30, p. 207) which has
been filed in this proceeding as an exhibit to the depositions
of W. H. Marrs?
A. I saw the deed ... as to the page don't remember.
Q. You saw the deed W. P. Marrs and ·wife had made to
the Trustees of Fulkerson District?
A. Yes, sir.
Q. And you knew about that deed when you bought this
land, didn't you?
A. Yes, sir, searched the records to find that out before I
bought it, then I lmew before I bought it as far as that is
concerned.
Q. And you knew at the time you conveyed this seventyfive (75) acre tract of laud to Daisy Fleenor
page 143 ~ that the deed to the School Board provided that
in the event that the property was abandoned for
school purposes that it was to go back to the farm?
A. Yes, sir, knew that was the way the deed read.
Q. Aud you sold that farm about one month after you
bought iU
A. Sold par.t of it, fifty (50) acres of that same farm,
didn't sell it all at that time, I had bought some of this farm
after I bought the land from W. H. Marrs.
Q. You sold the tract of land which embraced the school
house lot a month after you bought it didn't you 1
A. Don't know whether it was a month or not, not very
long.
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Q. And you excepted the school lot from that conveyance'!
A. Yes, sir.
Q. How many different people own parts of this original
farm, Mr. Dowell, at this timet
A. As far as I know three.
Q. ·who are they Y
A. Mr. SherJJ1an Shaffer, Honeysucker, vY. C. Barker, I
bought the rest, of this farm.
Q. After you had this conversation with Mr. Jim Jett
in which he requested you to. make a deed to the School
Board and in which he stated the School Board would not
fix the school house unless you made a deed for it . . . they
did go ahead and repair the building f
A. Yes, sir.
page 144 ~ Q. Even tore it down?
A. I told Mr. Jett I would not make the deed
to anybody but as far as taking the building down and making it smaller didn't have any objections that it was too high
and too big for school building, no benefit to me.
Except the lumber.
Q. All he asked you to convey to the School Board was
your interest in the property t
A. He asked me to deed it to him and considered my interest was the regular deed in fee simple.
Q. You knew at that time the school board owned the property and knew they had a right to use it for school purposes!
A. As long as they used it for school but not to tear the
house down.
1

Objection by E. T. Carter, Jr.
Counsel for defendant objects to the foregoing question
and answer thereto because asks for conclusion of law which
is the issue in this case.
Q. And you knew the only thing you could convey to the
School Board would be possibility of a reverter!

Objection by E. T. Carter, Jr.
Same exception as above.

A. No, sir.
Q. vVhy didn't you know f
A. \Vhat I knew or thought I knew it was mine·, deeded it
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to me and never mentioned school house or lot in any of
the deeds.
page 145 ~ Objection by E. T. Carter, Jr.
Same exception as above.
Q. You knew the School Board had a deed to the title.
A. No, sir, if they had a deed they would not have come
to me and asked me to deed it to them.

Counsel for defendant moves that the foregoing questions
in connection ·with the construction of the deed from "\V. P.
Marrs to the School Board Trustees of Fulkerson District
be stricken from the record as the foregoing questions ask
for a conclusion of law which is the issue in this case.
Q. You knew at that time that the School Board had the
right by virtue of that deed from "\V. P. Marrs to the School
Trustees of Fulkerson District to use that property so long
as they used it for school purposes, tlidn 't you?
A. Yes, sir, that is right.

Objection by E. T. Carter, Jr.
Same exception as above.
Q. No, sir, knew of other school property that had been
deeded that way to the School Board to be used so long as
it was used for school purposes. They sold one of those . . .
The Beech Grove School and Mr. Hickam had a deed of the
same kind as near as I can tell.

Objection by S. "\V. Coleman, .Jr.
Counsel for the complainants· objects to the foregoing
answers because irrelevant and immaterial and not responsive to the question.
And he brought suit and they compromised and
paid him.
The other school building at Rocky Point was
.
deeded practically the same way.
Q. You knew you had no right to that property, ~Ir. Dowell, unless the School Board ceased to use it for school purposes f
page 146

~

Objection by E. T. Carter, ,Jr.
Counsel for the defendant objects to the foregoing questions because asks for conclusion of law which is the issuein this case.
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Q. That is correct, isn '~ it?
A. No, sir, I didn't know that, thought I had a perfect
right to see that it was not destroyed.
Q. And you knew they had the right to use it indefinitely
so long as they used it for school purposes?
Objection by E. T. Carter, Jr.
Same exception as above.
A. Could not stop them from having school in it, didn't
want to do that.
Q. Knew when you talked to l\fr. 0. S. Miller and he told
you he would take it up with the School Board didn't he tell
you that the School Board would not take any action on the
matter.
A. No, sir, he didn't tell me that.
Q. And didn't you ask him then, what must I do, and he
told you he didn't know, if you wanted to do something about
it to do it and then see what the School Board would do?
A. No, sir, he didn't say that.
pag·e 147 ~ Q. And was not that in March of 1948 was
when he took the matter up before the School
BoardY
A. Could not say . . . March or February.
Q. Any way, the early part of this year?
A. Yes, sir.
Q. In the school year of 1945 and 1946 did you know the
School Board appointed a teacher to go there and teach
school and she went and couldn't find a place to board¥
A. No, sir.
Q. Do you know a Miss \Vise Y
A. Yes, sir, lives within a mile of that school house, was
teaching in it when it slipped off its foundation. Boarded
at home across the river.
Q. Mr. Dowell when did you go to Mr. Jim Jett's to get
the key to the property 1
A. Could not say on what day or month it was after I
talked to Mr. Miller and he told me, but what he exactly said
was that he taken it up witl~ the School Board and as far
as I could get any sense they would not use it for school
purposes and didn't expect to and for me to take charge and
protect it and I told him I could not protect it, lived three
miles away, no one would live in it the shape it was in, all
I could do was fix it up and hire them to stay in it .
.Q. You went to Mr. Jett and asked him for the key so you
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could have some body to go there and protect the property
f1·om vandals?
page 148 } A. No, sir.
Q. Didn't you tell Mr. Jett you wanted the key
for the purpose of Jmving somebody to stay there that you
could not get the sheriff or anybody else to keep the property
from being destroyed 1
A. No, sir.
Q. Didn't you tell him you were taking charge of the property¥
A. I told him I was taking it over, only way I could take
· care of it, I told Mr. Jett that if the people over there would
help me I would come and catch the ones that w·as destroying
it and the answer he made me, he didn't have time to be
bothered with it, told him I would have to then.
Q. Yrour object in going to :Mr. Jett and securing the key
for this property was to protect it from vandals from destroying it?
A. No, sir, said the people there was not taking care of it
and destroying the house and my wife's father and mother
gave a hundred dollars on it and I expected to take care of
it and fix it and put some one in it to take care of it from
l1ereon.
Q. That was in April 1948 f
.A. Believe it was in March.
Q. It was after Mr. l\Iiller had taken the matter up with
the School Board t
.A. Yes, sir, never even asked for the key until I asked
them to do that, anymore than ask for some of
page 149 ~ the citizens to go and help take care of it.
Q. Did they turn the key over to you after you
told him you were taking the property over?
.A. No, sir, he didn't have it, his son's wife, Fred Jett, had
it, some of the children went and brought it to me.
Q. .And that w·as after you told Mr. Jett you were going
to take it over¥
·
A . .All happened on the same day.
Q. Mr. Jim Jett was not a member of the School Board?
A. No, sir, never ·was that I know of, believe him and Mr.
Marrs and Olinger were appointed as a committee to take
care of the house and asked him about taking care of it. Said
he didn't have time to lay up there and watch. Asked him
·
different times to protect the property.
Q. Believe this suit was brought before this present school
session commenced?
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A. Yes, sir, suppose the session . . . possibly the teachers
had been appointed for this year.
Q. And you had done a considerable amount of work on
that property prior to the beginning of the school session t
A. Don't know· how long it was before they filed a notice
about this. s1.1it. . ·
Q. And you had put partitions in this building . . . how
many rooms 1
Six (6). Spent $360.00 on it.
Q. How could one teacher teach in six rooms 1

A:

Objection by E. T. Carter, Jr.
page 150 ~ Counsel for the defendant objects to the foregoing question and any answer thereto because
irrelevant and immaterial.
A. Never had enouglJ children there to fill one room much
less si.x.
Q. You have converted it into a dwelling house?
A. Started, never finished, dug a well, have not hung the
doors.
Q. Mr. Dowell, you have testified in the past one one or
two occasions the School Board had not had school there
for one session or maybe part of a session, I will ask you
to state if the School Board has not resumed having school
there after those occasions 1
A. Not for the last two years, never did after they got the
busses, never appointed any teacher I know of.
Q. On the occasions prior to the last time they stopped
having school there have always started school again 1
A. For part of a. session.
Q. Did have school next year!
A. Not sure they did after rebuilt the school house, had
school there two years, Miss Miller taught there next two
and this is the third year.
Q. Have resumed school in this building on all occasions
that they have stopped having school in iU
A. Maybe had school part of a year and had school two
terms, never had any body ask for school since they bought
the busses.
page 151 ~
Q. On all occasion that the School Board has
stopped having school in this property except the
last time they have always commenced school again t
A. That is right except two years never offered to do anything.
Q. That is the last two years t
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A. Yes, sir.
Q. In other words, they have not had school there in this
property before and then commenced again?
A. The only time was the year they taught part of the
year one place and part another. That was the year the
school blew off the foundation.
Q. And that was before they tore the building down and
rebuilt1
A. Yes, before that.
Q. Since they tore the building down and rebuilt it they
have held school there every year until the last two years?
A. Could not say for sure maybe two or three years have
not had schoo.l in it two and part of three.
Q. You know the school situation here in this county has
been very acute f

Objection by E. T. Carter, Jr.
Objected to because irrelevant and immaterial.
A. Don't know about the school system.
Q. General knowledge there has been a scarcity of school
teachers?
page 152 ~ Objection by E. T. Carter, Jr.
Same objection as above.
A. During the war.
Q. Even worse since the wad
Objection by E. T. Carter, Jr.
Same objection as above.
A. Not that I know, the year they abandoned this school
llired a teacher to go there I suppose.
Q. Do you recall, l\lr. Dowell, ·whether the School Board
conducted school on this property the year :Mr. Grady Coley
came to you and asked for permission to make repairs on
this building f
A. Could not say for sure, don't remember.
And further this deponent sayetl1 not. Signature waived.
State of Virginia:
County of Scott, to-wit:
I, Richmond Bond, a Commissioner in Chancery of and for
the Circuit Court of Scott County, Virginia, do hereby certify that the foregoing depositions were taken, subscribed
and sworn to before me this 14th day of September, 1948.
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Given under my hand this the 14th day of September, 1948.
RICHMOND BOND
Commissioner in Chancery
Mildred Ferbrache-$23.00.
page 153 ~

''EXHIBIT DEED''

.
THIS DEED, made this 7th day of July in the
year one thousand nine hundred and forty-five between Mrs.
Daisy Fleenor Nooney (widow) party of the first part, and
Sherman Shaffer party of the second part.
Witnesseth: That in consideration of the sum of Two
Thousand ($2,000.00) Dollars, paid and to be paid as follows: Five Hundred ($500.00) Dollars cash to her in hand
paid at and before the sealing and delivery of this deed,
the receipt of which is hereby acknowledged; Five Hundred
($500~00) Dollars to be paid on or before January 25, 1946,
and the remainder, One Thousand ($1,000.00) Dollars to be
paid on or before J unuary 25, 1947, the two deferred payments being evidenced by negotiable notes of even date herewith, made by Sherman Shaffer and Sadie Shaffer, his wife,
payable to the said Mrs. Daisy Fleenor Nooney as aforesaid,
the said notes bearing interest from date at 6% to the time
said notes may be paid, the said Mrs. Daisy Fleenor Nooney
does grant unto the said Sherman Shaffer in fee simple with
General ·warranty, all that certain tract or parcel of land
situate in Fulkerson Magisterial District, Scott County, Virginia, and bounded generally as follo,vs : On the North by
the North Fork of Holston River and Combs' line; on the
East by the Marrs land; on the South by the County Road,
and on the West by Other land of the said Mrs. Daisy Fleenor Nooney, being the east end of the tract of
page 154 ~ land that G. E. Do·well and wife conveyed to the
said Mrs. Daisy Fleenor Nooney, as Daisy Fleenor on the 12th day of August, 1924, which deed appears of
record in the office of the Clerk of the Circuit Court of said
County, in (D. B. No. 73, at p. 262), and more particularly described as follows, to-wit: B.eginning at the Forks of the road
at a Hedge Apple tree, at the junction of the road that leads
to the Jett settlement with the Mendota-Bristol road, thence
in a westerly direction with said Jett road 416 feet to two
poplar sprouts, thence a division lin,e between the east and
west parts of said lands North 19% 1degrees ,vest to the top
of the knob to a small oak at Comb's line; thence a north-
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easterly direction with said Comb's line to said river; thence
in an easterly direction ,vith said river, up the river, to a
branch to Marrs' line; tl1ence in a southerly direction with
said branch to a willow; thence in a southerly direction with
said Marrs' line to the Bristol-Mendota road; thence with
said road in a westerly direction to the Beginning, containing
by estimation Twenty-Five (25) acres, be the same, however,
ever so much· more or less, the said land being sold by the
boun<lary and not by the acre.
The said Mrs. Daisy Fleenor Nooney also sells and conveys to the said Sherman Shaffer as part of the consideration aforesaid, all her right title, interest and equities in and
to the crops now growing upon said land, subject to the right
of the tenant.
page 155 ~ The said Sherman Shaff er agrees to erect and
build at his own expense a line fence between the
east and west parts of said lands, from said two poplar
sprouts along the line running N 19¥2 W to said oak at
Combs' line, but the said Mrs. Daisy Fleenor Nooney shall
have the right to pasture free until said fence· is built.
(No vendor's lien is retained or served to secure the balance of the purchase money evidenced by said notes.) The
said Mrs. Daisy Fleenor Nooney covenants that she has the
right to convey the said land to the grantee; that she has
done no act to encumber the said land that the grantee shall
have quiet possession of the land, free from all encumbrances,
and that she the said party of the first part will execute
such further assurances of the said land as may be requisite.
'\Vitnesseth the following signature and seal.
MRS. DAISY FLEENOR NOONEY

(SEAL)

State of Virginia:
County of Scott, to-,,dt:
I, Isaac Botts, a Justice of the Peace for the county aforesaid, in the State of Virginia, do certify that Mrs. Daisy
Fleenor Nooney whose name is signed to the foregoing writing bearing date on the 7th day of July 1945, has
page 156 } a~knowledged the same before me in my county
aforesaid.
Given under my hand, this 7th day of July, 1945.
ISAAC BOTTS
Justice of the Peace
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Virginia:
Scott County, to-wit:
In the Clerk's office of said county the 9th day of July,,
1945 the foregoing writing was presented, and with certificat'e annexed, admitted to record and duly indexed at 2
o'clock (P. l\t.l;. D.. B. 124, p. 160).
Stamp 55
· ·
H. P. BOATRIGHT
Teste:
Clerk

H. P. BO.A.TRIGHT
Clerk

A. Copy Teste :
page 157 } Virginia :

Circuit Court of the County of Scott on Saturday the
19th day of February in the year of our Lord one thousand
nine hundred and forty nine.
Present: The Honorable E. T. Carter, J uclge.
Cor(nty School Board of Scott Cotmty, Virginia. Complainant
vs
G.. E.. Dowell Defendant
DECREE
This cause came on this day to be heard upon the complainant's bill and exhibits filed there,vith; the answer of the
defendant, filed herein on the 6th day of N:ovember, 1948;
the depositions of the witnesses duely taken and filed in the
cause; former orders and decrees, and was argued by counsel.
On consideration whereof, the court finds that the evidence
in this cause proves substantially the following state of facts:
That the school-house and lot of laud described in the complainant's bilI bas not been used for school purposes since
about 1946; that at the last two sessions of school taught in
said school house the pupils in attendance were fewer than
is required by tbe regulations of the County School Board
of said county for operating a public school, being only sixteen to.eighteen pupils in attendance during said session; that
about three years ago the School Board of said county made
ample provisions to do so and have since, and are now, transporting. the pupils, or students, from the school house in question here to a more modern High School located at Hilton in
said Fulkerson Magiste1fal Distri.ct where they are being
afforded far more and better educational facilities and advan-
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tages; that said school building is in bad state of
repairs and inadequate and unfit to be used for
public school purposes without the expenditure
of considerable money to repair same; that their is no longer
any public necessity for the use of said school house and lot
of land for public school purposes; and another rather significant incident appears in the record: Before the complaimmt instituted this suit it had a number of citizens to
obligate themselves to pay the cost of this suit in case the
complainant did not prevail. The court is of the· opinion,
aml cloth hold that the complainant has abandoned and does
not intend to use said school house and lot of land in the
future for public school purposes.
It is therefore, adjudged, ordered and decreed that since
the complainant has discontinued the use and has failed to
use the said lot or parcel of land conveyed by vV. P. Marrs
and wife to "'\V. H. Minnich, F. G. Pannell and S. E. Baker,
Trustees of Fulkerson l\Iagisterial District of Scott County,
Virginia, for public school purposes, the complainant has no
further right, claim, title or jnterest in and to the aforesaid
lot or parcel of lnnd conveyed by the said "'\V. P. Marrs and
wife to the said ·w. 11. :Minnich, ~,. G. Pannell, and S. E.
Barker, School rrrustees aforesaid, hy deed bearing date on
the 17th day of October, 1898, which is exhibited with the
complainant's hill. It is, further adjudged, ordered and decreed that the injunetion heretofore awarded against the defem1ant, he, and the same is hereby dissolved, and that the
complaimrnt 's bill be dismissed at its cost, and
page 159 r that the defendant, (l .K Dowell, recover of the
complainant, County Board of Scott County, Virginia, his cost in this behalf expended.
And this cause is stricken from the docket.

page 158
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l\Iemorandum: The defendant JJy counsel objected and
excepted to the uction of the court in entering this decree,
and moved the court for a suspension thereof in order that
it might apply to the Supreme Court of Appeals of Virginia
for an appeal and Supersedea.s to this <lecree which susp011sion is hereby granted for a period of sixty days on the
condition that the defornlant shall within sixty days from the
eutering of this decree execute before the Clerk of the Court
a bond -with surety in the penalty of Two Hundred Dollars
conditioned as provided by law.
(Endorsement on back).
Enter this decree this the 19th day of February, 1949.
E.T. CARTER
Judge
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In the Cir<?uit Court of Scott County, Virginia:

County School Board of Scott County

v.
G. E. Dowell

STIPULATION
Counsel for both parties hereto agree and stipulate that
the following exhibits shall be eliminated from the record in
the above-styled cause for the purposes of preparing the
transcript of the record for an appeal to the Supreme Court
of Appeals of Virginia, for the reason that the follO\,ving exhibits are duplications of exhibits in other parts of the record:
(1) ''Exhibit B" to defendant's depositions is eliminated
because 4t is also exhibited as "Exhibit Hunsucker Deed" in
plaintiff's depositions.
(2) ''Exhibits A", "Exhibit B" and "Exhibit C" to plaintiff's depositions are eliminated becl:l,use they are also exhibited as "Exhibit A", "Exhibit B ", and "Exhibit C" to
the bill of complaints.
Given under our hands this the 9th day of June, 1949.

COUNTY SCHOOL BO.ARD OF SCOTT COUNTY
BY COLEMAN & COLEM~N
Counsel
G. E. DO-WELL
BY E. T. CARTER, JR.
Counsel
.CLERK'S CERTIFICATE
page 161 ~
In the office of the Clerk of the Circuit Court of Scott
County:
I, H. P. Boatright, Clerk of said County and of the Circuit
Court of said county <lo certify that the foregoing is a true
transcript from the .records of said court in the case lately
pending therein between the County School Board of Scott
County, Virginia, Plaintiff and G. E. Dowell, Defendant.
And I further c;ertify that the counsel of Record.for said
Defendant has had notice of the Plaintiff's intention to apply
for the foregoing transcript of the record in this case.
Given under my hand this the 9th day of June, 1949.
H.P.BOATRIGHT
Clerrlc
A Copy-Teste:
.M. B ..WATTS, C. C.
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