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I N THE

Supreme Court of Appeals of Virginia
A'I1 RICIBIOi\D

Record No. 4071
VIRGI NIA:

In t he Supr eme Court of Appeals ]1e1d nt the Court-Library
Building in the City of Richmond 011 .l?riday tlie 10th day of
October , 195:2.
LUCY BRO\\-X .A XD OTIIERS,

Pla intiffs in Error,

a.gai11st
VTRO I~IA ADYE~T CHRISTIAN CONFT~REXCE ,
1£T AL.,
D efendants in Error.

From the Cir cuit Cour t ol' ..:\l1eglim1y County.

U pon the petition of Lney Brown, Arihnr Morgan, RolH'rt
T. " ' illis, for and 011 hclinlt' of the mPmlwr::; of tlw eongrc~·ation or Griffith C'hnn·h, .Allegh:111y l'o11111.'-, Virg;inia, n writ
of error is awanlC'<l them to a jnclgmcnt rendered hy tlie Circuit Conrt ol' ..\lkgfomy ( 'ounj_v on the :28th day of :ifareh,
105:2, in a certain motion l'o r judglllcnt fhen t11cn•i11 clc•pendinp; wherein ::.aicl pct it ionl'!"s were plaintiffs arnl Yirg-inia
.\cln nt ('hristinn ('011frrcne0, m, m1iucorporatecl a!'-sociation,
mid other~. arc clcfC'nclants, upon the petiliouen;, or so1110 one
l'or them, entering into bo11d witli s11fiiri<>11t surety before the
l'lcrk of the ~a icl c·ireuit court in the pc.•ualty of fiye hundred
dollars, with c.:011<litio11 as the law <lircds.
1
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MOTION FOR JUDGMENT IN TRESPASS ON THE
CASE.
To the Honorable Earl L. Abbott, Judge of said Court.
The undersigned parties who sue on behalf of themselves
~d all other users and members of the congregations of Griffith Church respectfully move the Court for Judgment against
the above named defendants individually and jointly by reason
,p.f the following damages,/ wrongs, injuries and unlawful acts,
to-wit:

COUNT NUMBER ONE.

,flir)

or

That o~ tA~. {~~,;:day
J~,~ftcy,( ill~-S~L~ ·~~~t~ 1\Jldrcw J.
Turµ~~ iQ..t).d· ~~1tl>r- De~d.,~!~veyed a -certain lot of land contain:ftrtg ~ee~~o¥'~s of o~~!':,l'~i~.·~99,f!.~.~::t~,~~,~ffi:~ ~eghany
Qo@~, W'~~l'i,fdtf ArndTe~.!~.;;:,;:,~,~;!i,?~~;rl-it~lg-,1,~t:1:~:t.Ross,
·,ho~~~t..
au~. ,:u:i!irp;tsiy:ijp,::•'·%!!:,,:.!,~~.~:~·.,,,.'t~·~~fa>::~:~e
PW-JI'~· •orf.t:,ib_~~~+;ll:,;t~ij~~:.. q.oe . :!~el:rcateel, ·to,
~(i)lJ!~,y~
.·~~'·'!1;,~~~. ,9!n.~J~;:i:';f.~~~ntlJ,x,.~a,. en1 ·.1~,:i,~l!zt:::Jl~g,,;,.;;,;,;.~~1cl . pr~p~~~:
§-1:tohlijJ . ~!9~.f~,\'I:ij~:t:t:!t . . .
· . 'suiaillJ.: ..JSE!,~.~·~;}'',::~?:i,tii!:'t'!.~fslOTIS
I

J~f.ft~J!

·~~i

~r,~1:~u

~·t;~

~------- ...
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(3)

That on or about the 30 day of May 1951 the said Virginia
Advent Christian Conference acting by and through its duly
constituted President the said R. C. Polk and its duly constituted Vice President J. Roy Baldwin and the said J olm L .
.Morgan, Harvey ·w. Reynolds and Bernard Vv. Nicely, Trustees of Griffity Church did organize, instigate and foment a
conspiracy to destroy and did demolish and destroy the said
Griffith Church edifice and the buildings and improvements
erected on the aforesaid lot of land and the personal property
and effects used in said Church for religious worship; that the
said R. C. Polk did unlawfully authorize, direct, assist, aid,
and abet in the complete destruction of the Church edifice and
the destruction of the personal property consisting of pews,
lights, pulpit, chairs, organ and stoves; that the said J. Roy
Baldwin did unlawfully authorize, direct, assist, aid, and abet
in the complete destruction of the Church edifice and the de:;;truction of the personal property located therein; and that
the said Harvey W. Reynolds, Bernard vV. Nicely and John
L. Morgan, Trustees of Griffith Church did assist and participate in the destruction of said Church edifice and personal
property by consenting thereto, and by manually and physically tea ring down said Church edifice and carrying, carting,
and hauUng away froJ!! the site thereof materials and property from the wreckage thereof; that Clyde Reypage 3 ~ nolds, Reese Clark, Arnold Morgan and Clemment
"\Vaggy did unlawfully aid, abet,. assist and participate in the destruction of ,said: Church edifice and personal
property by manlllally aiR(lt])hys~:eallytearing down said Church
edifice .an:d ca:Dl!YWflg, <ntiVJ1ibng; and hauling awiay from the site
thereof n:ta.terials and property Jr.om ·!Ji.e WFeekage thereof all

:na'~ t ~?i~ai~~~;~~i~te,~at:~:~~a~: .}11
0

other ni~mbJ~1·s Qf the, e~~e.~Etf@n of Gr®h Gh~h.

... . . . . . ....

':.,!/ ~,,

., .. .. <>'

<-..:\u::/.(..,;:.·,

Jj:L
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clicl unlawfully tear down, wreck, and destroy the Church edifice and did cart and haul away materials therefrom all to the
injnry aud detriment of the undersig11s and all other users and
members of tile congregation of said Griffith Church.
·wherefore, the undersigns respectfully move that a judgment be awarded against Virginia Advent Christian Conference, R. U. Polk, J. Roy Baldwin, Stella Price, John L. Morgan, Harvey "\V. Reynolds, Bernard \V. Nicely, Clyde Reynolds, Reese Clark, Arnold Morgan and Clemment vVaggy
jointly and severally for actnal and punitive damag·es in the
sum of T.bJN THOUSAND ($10,000.00) DOLLARS.
COUNT NUMBER TW'"O.

1.
That on the 19th day of January, 1895 a certain Andrew J.
Tumer an<l wife by Deed conveyed a cei'tain lot of land containing three-fourtbs of oue acre located at Griffith, Alleghany
County, Virginia to Andrew J ..Turner, J.E. Ross, A. P. Ross,
Thomas Linkswiler and Charles Griffith, Trustees for the purpose of building a Church to be ded1cated to the Lord in the
name of the Second Adventists to whom said property should
belong, but free to all Christian sects for religious
page 4 ~ worship, when not occupied by the Second Adventish; with a stipulation that said church should not
be sold or transferred to any other religious denomination.

2.

j(
!,

That soon after the above conveyance the citizens of Griffith
Alleghany County, ,Virginia, erected or caused to be erected
cm said lot a Church dedicated to the work of the Lord and
from 1895 down to the yea:r 1951 said Church served the community of Griffith in Alleghany County, Virginia and the surrounding community, -drawing its membership not only from
Alleghany County but also from the lower Cowpasture River
section of Bath County and served as a religious center for
said community with no discrirp.ination as to sect or creed as
same ·was dedicated to the work ,of the Lord an<:l..for the uphuilding of His Kingdom :and foi the betterment of the community.

3.
That on or about the 22nd day or A.ugu:st 1947 without 'the ·

Jmow1edge or consent of th'e u_~ers and members of the Mn-
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gregation of said Church the Virginia Advent Christian Conference did unlawfully secretly and cleudestinely hold a meeting· some miles distant from saic Church for the purpose of
electing Trustees for the Griffith Church and did unlawfully
and ,vrongfully aid and abet said Trustees so elected namely
John L . .Morgan, Harvey W. Reynolds, Bernard W. Nicely
and Tom \Vood now deceased, in selling a part of the real
estate of the said Griffith Church to the Chesapeake and Ohio
Railroad all of which sai<l wrongful acts were without the
knowle<lge or consent of the congregation of Griffith Church,
and that the proceeds from the sale of said real estate were
used for the benefit of said Virginia Advent Christian Conference to the injury and detriment of the users and members
of the congregation of said 'Griffith Church and that said proceeds in the amount of Three Hundred Dollars from the sale
of said real estate was unlawfully and wrongfully placed in
the han<ls of Stella Price, Treasurer of the said Virginia Advent Christian Conference.
·wherefore, the undersigns respectfully move that a judgment be awarded against Virginia Advent Christian Conference, Stella Price, Treasurer of said Virginia Advent Christian Conference, John 1\Iorgan in<lividually and as Trustee
of Griffith Church, Bernard W. Nicely individually and as
Trustee of Griffith Church, jointly and severally for the sum
of Three Hundred ($300.00) Dollars with legal interest
thereon from the 22nd day of August 1947.
page 5 ~

MRS. ROY BROWN
ROBERT T. ·wILLIS
A. N. ~IORGAN
Plaintiffs.

E. A. GENTRY,
"\V arm Springs, Va.
DUNCAN M. BYRD,
"\Varm Spring~, Va.
Attorneys for Plaintiffs.
Filed in the Clerk's Office the.-31 day of Oct,, . 1951.
Teste·:

.F. E~_ImILLARD, Clerk.
t@LAB,A. JO'.EEN;S0Nr D. C •

•

•
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The Virginia Advent Christian Conference, one of the defendants, comes and says, that this Court ought not to have
or take any further cognizance of the motion for judgment as
to it and that said motion should be dismissed as to it for the
following reasons :
The Virginia .Advent Christian Conference is an unincorporated organization which appears by said :Motion for Judgment, and which is true, and that it is an organization or conference consisting of certain Ad\fent Christian Churches and
as such can not sue and likewise can not be sued, but that the
Trustees of the different churches composing said Conference
are the proper parties to be sued, and that said Griffith Church
was a. member of said Conference and as such was subject to
the constitution and rulings of said Conference and that said
plaintiffs should have submitted any questions concerning
said Griffith Church to said Conference which had full jurisdiction thereof.
And this the said Virginia Advent Christian Conference is
ready to verify. Wherefore it moves the Court to dismiss said
motion for judgment as to it.
:VIR.GINIA ADVENT CHRISTIAN
CONFERENCE,
By J. W. C. JOHNSON, Counsel.
Filed. 11/23/51.
F. E. DILLARD, Clerk.

*
page 12

.*

~

Filed. 11/23/51.
F. E. DILLARD, Clerk.
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PLEA IN ABATEMENT.
The defendants come and say that this Court ought not to
have or take any further cognizance of the action against
them or any of them in this action for the following reasons:
1. The said Griffith Church was an Advent Christian
Church, and the said church property was dedicated to it as
such.
2. That the said Griffith Church as an Adventist Christian ·
Church was a member of the said Virginia Advent Christian
Confere nee, which was and is a conference consisting of certain Advent Christian Churches, and that the said Griffith
Church was thereby subject to the constitution and rulings of
said Virginia Advent Christian Conference, and that the said
Griffith Church and the congregation thereof was and is subordinate to such Virginia Advent Christian Conference ruling·s and could not pass any resolutions contrary to such Virginia Advent Christian Conference, and that therefore the
said Virginia Advent Christian Conference had and has jurisdiction of and over the said Griffith Church and its congregation, and was and is the proper tribunal for the matters
raised in said motion for judgment to be submitted to for
determination and decision, and that this Court is without
jurisdiction of this cause or action until such matters shall
have been submitted to and determined by said Virginia Advent Christian Conference
And this the defendants are ready to verify. ·wherefore
they pray judgment whether this Court can or will take further cognizance of this action against them.
page 13

~

Respectfully,
VIRGINIA ADVENT CHRISTIAN CONFERENCE,
R. C. POLK, individually and as President
of Va. Advent Christian Conference,
J. ROY BALDWIN, individually and as Vice
President of Virginia Advent Christian
Conference,
STELLA PRICE, individually and as
Treas. of Na. Advent Christian Conference,
·
JOHNL. MOR'GAN, individually and as
Trustee of Griffith Church,

_.-:·,'
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HARVEY "\V. REYNOLDS, individually
and as Trustee of Griffith Church,
BERNARD vV. NICELY, individually and
as Trustee of Griffith Church,
CLYDE E. REYNOLDS, REESE CLARK,
ARNOLD MORGAN and
CLEMMENT WAGGY,
By J. ,v. C. JOHNSON, Counsel.

*
page 14

~

•

Filed 11-23-51.

F. E. DILLARD, Clerk.
PLEA OF GENERAL ISSUE AND SPECIFICATIONS
OF DEFENSE.
The said defendants, by tlrnir attorney, come and say that
they are not guilty of the premises in tllis action laid to their
charge, in manner and form as the plaintiffs have complained.
And of tl1is the said defendants put themselves upon the
country.
Among the others, the defendants will rely upon the following grounds of defense to said motion for judgment in
trespass on the case :

(;,,:.
I

1. The said Griffith Church was an Advent Christian
Church which is sho,vn bv the deed of dedication from Andrew J. Turner and wife referred to in said motion for judgment, and was known as and while it was an active church
operated as an Advent Christian Church. It was a member
of the Virginia Advent Christian Conference, along with certain other Advent Christian churches, and as such member it
and its congregation was subject to and subordinate to the
resolutions, constitution and rulings of said Virginia Advent
Christian Conference and could not pass any resolution or
take any action contrary to the constitution, rulings or resolutions of said Virginia Advent Christian Conference.
2. That it regularly attended the annual meetings of tbe
said Virginia Advent Christian Conference and made its reports to such annual meetings of said Conference and was
subject to the constitution, rulings, actions and resolutions
of said Conference. That the said Conference held
page 15 ~ annual meetings at which the member Churches
were supposed to have representatives at and to
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which they reported, said Conference being composed of certain Advent Christian Churches. The purpose of the said
Conference, among others, was to encourage cooperation in
the work and spiritual unity among the churches and the furtherance of Christian fellowship throughout the conference
and the transaction of conference business.
3. That on or about the year of 1941, the said Griffith
Clmrch ceased to function as a church and thereafter had no
pastor. That thereafter the Christian denomination, a different denomination in faith and otherwise from the Advent
Christian Church attempted for a short while to have religious meeting·s in said Griffith Church hnt soon discontinued
same for lack of cooporntion and attendance at such meetings. That prior to the alleged mooting claimed to have been
held on said church property on Sept. 30, 1951, no religious
meeting of any kind bad been held nt said Griffith Church for
a period of more tlrnn two years, so that ~mid church had been
abandoned and no longer had a congregation, and due to the
foregoing facts most of the members of the said Griffith
Church as well as its congregation had united with some other
church and were attending church services at some other
church. That during the year of 1948 the electric current
and service was disco1mected from ~;aid church building·; the
said church was in such poor condition due to failure of repairs and to keep it up nnd in condition that it was not fit
for religious services and no church services could be held in
it or were held in it.
4. That at the annual meeting of the Virginia Advent
Christian Conference held on Aug. 22, 1947, at the Central
Advent Christian Church, the mother church of said Conference, and at which meeting one of the original Trustees
of said Griffith Church, Thomas Linkswiler was present, the
other original Trustees, having then departed this life, and
at which meeting former members of said Griffith Church and
of its congregation were present, John L. 1\forgan,
pag·e 16 ~ Han1 cy "\V. Reynolds, Bernard W. Nicel:v and Tom
Wood (the later now dead) were appointed Trustees of said Griffith Church, and by order of tlie Circuit Court
of Alleghany County, Virginia, entered on ,January 15, 1948,
ih Chancery Order Book 15 at page 3-U, the appointment of
said Trustees of said Griffith Clrnrch ,vas approved and confirmed and they were clothed with nll the powers and privileges and subject to all the duties and oblig!}tions conferred
upon them as such Trustees.
That pursuant to a ruling of the said Virginia Ac1Yent
Christian Conference passed at .one of its annual meetings,
the said Trustees oii April 15, 1948, filed in said Circuit Co111?t
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their petition to sell and dispose of a portion of the ChurQh
lot of said Griffith Church to the Chesapeake & Ohio Railway
Company, and later in Raid Court filed a new petition increasing· the size of the portion of land which was to be sold to said
Chesapeake & Ohio Railway Company. That by a decree entered in the said suit the sale of the said portion of land of
said Church was confil'mccl and the Trustees were authorized
to convey the same to said Railway Company and collect
therefor. Pursuant to said decree said Trustees did by deed
dated Feb. 2, 1949, convey to said Railway Company the said
portion of lot so authorized to be sold, and soon thereafter
tl1e said Railway Company entered thereupon, took possession thereof, and proceeded to make its improvements thereon which was open and obvious to any and everybody and no
objection was raised by any one who claimed to be a member
of said Church or its congregation.
5. That former members of said Griffith Church and congTegation were present at the meeting- of said Virginia Advent
Christian Conference when said sale was authorized and
raised no objection thereto.
6. The Church at Griffith known as the Griffith Church having- ceased to function and having been abandoned as such,
and the lumbers therein being available and desirable for use
in the establisl1ment of a live and active church, the said Virp;inia Advent Christian Church at one of its regular annual
meetings voted that it he tQrn down and the lumbers therein
and such otlwr of its constructed parts as would
page 17 ~ be useful for the purpose were by said Conference
ordered to be taken to ""\Vaynesboro, Va., to be used
in the construction of nn Advent Christian Church there. It
was under this authority and order that some of the defendants proceeded to take clown said church buildinp;s and to remove the equipment therefrom whicl1 was also by said order
to be transferred to said "\Vaynesboro Church as to so much
of said equipment as was suitable for said purpose. The defendants deny they or any of them organized, instigate~ and
fomented a conspiracy for said purposes, but state that it was
the will of said Virgfoia Advent Christian Conference evidenced by its action in open meeting.
5. There having been no meeting in said Church for anyreligious services more more than two years prior to Sept. 30,
1951, and said Church having been abandoned as a religious
meeting place since on or about 1941, there could be no congregation thereof, and these said defendants say and allege
that the alleg·ed meeting of .Sept. 30, 1951, claimed to have
been held upon ~aid Church property on that day was not a
meeting of the members of the congregation of said church,
:-: ) .. -: . .,', ~ • t
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· -~ut one mostly attended by those who went there purely.as
a matt~r of curiosity and not as members of the congregation
of ~aid 'Clmrch or members of ~aid Church, but some main'!'
~ers of other churches and the congregations thereof BiDd
some without a.,ny .church. affµi~tion of any kind, and. that a
large number of those who were present were the children
of parents who too~ them there with them, and who were in
no way or manner interested in said proceedings or said
Church, and these defendants allege and charge that said
meeting was not a proper and legal rµeeting of the coiigre:.
gation or members of such co~greg_atiq~ of said church, and
that by reason tl1ereof said meeting was without power or
authority to take any action and that any such action claimed
to have ben taken was without effect and is void.
page 18 } 6. These defendants therefore say that all of
their actions with reference to the said Griffith
Church and its property, both real and personai, were proper
and lawful.

J. W. C. JOHNSON, p. d.

J. W. C. J.OHNSON,
Clifton Forge, Va.,
Counsel for the defendants .

•

•

•

•

page 25 }

Constitution & By laws-Agreed.
Photographs-No.
Church completely torn down-Yes.
Pews & furniture carried away-but who did it-not admitted.
32 Grat. 438-79 Va. 402.
page 26}

•
DEMURRER.

The said defendants say that the notice of n1oti9n for judgment in this action is not sufficient in law, and that no count
thereof, or part thereof, is sufficient in law for the following
reasons:
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1. That this being an action at law and not in equity, all
members of the congregation of the Griffith -Church must be
joined as plaintiffs and that it can not be brought and prosecuted by the said three plaintiffs for the benefit of themselves
and for the benefit of all other members of the congregation
of said Church.
J. W. C. JOHNSON and
R. B. STEPHENSON, p. d.
J. Yv. C. JOHNSON and
Address-Clifton Forge, Va.
R. B. STEPHENSON,
Address-Covington, Va.
Counsel for the Defendants.
Filed 3-3-52.
E.L.A.

•
page 30

e

•

e

~

vVe the jury find for the defendants. Not guilty.
FRANK E. DICKSON
Foreman.
Thereupon plaintiffs moved the Court to set aside the verdict by the jury as contrary to the law and the evidence and
for other reasons assigned, which motion is docketed.
E. L.A.
3/3/52.
page 31 ~ Filed 3-19-52.
E. L.A. .
Objection by Defendants.

•

•

•

.

MOTION TO SET ASIDE VERDICT AND GRANT
PLAINTIFFS A NEW TRIAL.
The plaintiffs respectfully move tl1e court to set aside the
verdict of the jury and grant the plaintiffs a new trial on the
ground that :

[\
I',

t. The court should not have sustained the defendants' motion to strike the plaintiffs' evidence. The plaintiffs' evi-
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dence in chief established a prima fade case against the defendants. On the defendants motion to strike all inferences
and conclusions from the evidence s11ould have been construed in the most favorable light for the plaintiffs and adverselv to the defendants.
2. The Court in effect demanded that the jury return a
verdict for the defendants. The court should not have directed a verdict and in doing so the action of the court was
violative of Section 8-218 of the 1950 Code of Virginia.
3. To have properly sustained the motion to strike it must
have conclusively appeared that the plaintiffs had proved no
cause of action against the defendants and the court in sustaining the motion to strike placed an undue burden of expense and unnecessary delay upon the plaintiffs and they
should not be required to seek a writ of error for a new trial.
4. The pleadings heretofore filed and the plaintiffs' evidence in chief at the trial manifestly show that the
page 32 ~ material facts and circumstances of this case lie
within the knowledge of both the plaintiffs and the
defendants and the court should not have resorted to the
drastic action of sustaining the motion to strike before the
defendants had testified in their own behalf.
5. The Grounds of Defense and other pleadings filed by the
defendants to the motion for judgment do not constitute a
complete defense to the plaintiffs cause of action and the allegations contained tl1erein if evidence were introduced to
prove them, could only be considered by the jury in mitigation of damages and not in bar to the plaintiffs' cause of action.
Respectfully submitted this 19th day of March, 1952.

LUCY BROWN
ARTHUR MORGAN
ROBERT T. WILLIS
By Counsel.
E.A. GENTRY
Warm Springs, Virginia.
DUNCAN :M. BYRD
Warm Springs, Virginia.
Attorneys for Plaintiffs .

•

•
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•

OPINION.
l\fa rch 26, 1952.

This is an action at law instituted by the plaintiffs for damages arising out of the removal of a church building·. There
was a jury trial w11ich resulted in a verdict for the defendants by reason of the court, at the conclusion of all the evidence by the plaintiffs, of sustaining a motion to strike the
evidence of the plaintiffs' as being insufficient to support a
verdict in their favor.
The matter is now before the court on the motion of the
plaintiffs to set aside the verdict of the jm~y as being contrary
to tl1e law and the evidence, and for other reasons assigned.
On the date set to hear this motion, the plaintiffs filed in writing their additional motion, assigning additional grounds for.
setting the verdict aside.
The motion to strike the evidence of the plaintiffs' was sustained by the court upon the grounds tllat there had been an
abandonment of the Church by the congregation, hence there
were no proper parties plaintiff to maintain an action against
the defendants for damages; and second, the plaintiffs, if they
were proper parties entitled to sue, failed to prove the form
of government prevailing in the Church, which would determine whether a trepass had been committed.
It may be conceded that regardless of the final judgment in
this case, B. W. Nicely and J olm Morgan, trustees, two of the
defendants, are in no wise liable to the plaintiffs for the alleged trespass.
In 1895, Andrew ,J. Turner conveyed to trustees a small
tract of land near Griffith, in Alleghany County, for the purpose of building a church to be dedicated to the Lord, in the
name of the Second Adventists, to ,vhom it shall
page 46 ~ belong, but free to all Christian Sects for religfous
worship when not occupied by the rightful owners..
In time a Church building was erected upon the land, and religious services were held in the Church by the Adventists
nncl other sects until 1941 or 1942. No Advent services have
been held in the Church since this date. After 1942 the Christian faith held services in the Church intermittently until 1948,
and since this date, no services have been held in the Church
by any faith, and the building has been vacant.
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The Church is situated off Route # 42 on tbe opposite side
of the Cowpasture River. The river is about one-half mile
from the highway and is reached by an improved dirt road.
The river must be forded to reach the Church by vehicle.
During most of the year the river is too deep to ford. This
necessitates the people wishing to attend services at this
Church parking their automobiles at the river, crossing two
swinging bridges, one over the river and another over a creek,
and then walking from one-quarter to one-half mile. After
the services, the same routine must be followed. Approximately four families now live on the Church side of the river.
No new families are moving in, the younger members are
moving away, and the number of people living· on this side of
the river is decreasing each year. Another Church, the Lone
Star .Advent Christian Church is located about one mile away,
just off Route #42, on a hard surfaced l1ig·bway. Two miles
away is still another Advent Church, the Central Advent
Christian Church at the intersection of Routes #42 and 60,
which Church is considered the Mother Church of all the other
Advent Churches in the County and surrounding· community.
It is not shown by the evidence, but at the pre-trial conference, it was conceded that the Second Advent Church bas
since been absorbed by the Advent Church and is now known
as the Advent Church, just as all Baptist Churches are known
as Baptist Churches. The Church here involved is known as
the Griffith Advent Christian Church.
page 47 ~ As stated, the last Advent service held in the
Church was in 1942, after which time, the Christian Church attempted to hold services until 1948, when it
ceased for good. The last meeting·, held in September," 1948,
by the Rev. Reid, was attended by approximately seven persons, one of whom came with the minister. Collections at that
meeting amounted to approximately 40c. No effort has been
made since that time by any one to secure a pastor. The
church building is in need of repair, or I should say, was in
need of repair, the roof leaked, a portion of the plaster had
fallen, and it was intimated but not admitted that squirrels
bad built nests in the roof.
This was the situation in 1951 when the Virginia Advent
Christian Conference, of which the Griffith Church was a
member, the ecclesiastical judicature of the Advent Churches
in Virginia, caused the church building to be torn down and
moved to Fisberville near 1Vaynesboro, Virginia, to be reconstructed for use as an Advent Church in that community
by its members there. F·or this alleged trespass, this action
at law was instituted by the plaintiffs.

•

,•. >

'"1;

-.~

16

Supreme Court of Appeals of Virginia

In 45 Am. Jur. Religious Societies, Section 4, Page 725, this
is said: "To constitute a religious society, t~re must be a
membership of persons associated together, which collectively
constitute the society, with such officers as are required, or
at least a definite collective body acting· as a society."
On Page 731, Section 13, of the same authority, this is said:
"The membership and the congTegation of a religious society are distinct. The membership is part of the more
numerous congregation and comprises only those persons who
have made a public profession of relig'ion. The congregation
includes also the pewholders, who may or may not be members, as well as all those individuals or families who are contributing their means and energies to the carrying
page 48 ~ on. of the purposes for which the society was
formed."
It appears from the evidence that Arthur Morgan, one of
the plaintiffs, while a member of the Griffith Advent Church
has not attended services there for many years. He has not
lived in the vicinity of the Church for the past ten years, and
at the time of instituting this action, was residing on a farm
just outside the corporate limits of the City of Clifton Forge,
some nine miles away. He is closer to two other churches than
the one removed. Though a member of the Church, be cannot be considered a member of the congregation, and has no
interest in the subject matter.
Lucy Brown, another of the plaintiffs, is a member of the
Griffith Advent Church. But it appears she has not attended
services since 1942, nine years prior to the Church being removed.
The third plaintiff, WiUis, is a member of the Christian
Church, and it does not appear from the evidence how frequently be attended services at this Church. He did not testify at the trial, although present in the courtroom. He certainly cannot be considered a member of the Griffith Advent
Church. He finds himself in the same position with Lucy
Brown.
In fact, it appears from the evidence, that the only members of this Church was Arthur :Morgan and Lucy Brown,
neither of whom were members of the congregation. It would
further appear from tl1e evidence that there was no congregation of any group of members, no officers, pastor or leaders.
The congregation had become extinct.
In order for the plaintiffs, or any one of them, to maintain
this action, it is necessary for them or one of them to have
some peculiar interest in the property and suffer some damage by reason of the alleged tort. Legal title is in the trustees
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who hold the property for the use and enjoyment of the congreg·ation and members of the Church. No such peculiar interest in the plaintiffs has been proven. They stand in the
same position as strangers.
page 49 ~ ·while it may be true the trustees failed to comply
with the statutory provisions of the law in removing the church building from the lot, upon the assumption the
Church had been abandoned, such right of action, if any, does
not enure to strangers. Such right enures only to the members of the congregation, meaning members of the Church
who regularly contribute their means and energies to the
carrying on of the purposes for which the Church was formed.
The society of which they are a part must be injured or affected, otherwise they have no interest in the subject, such
as the plaintiff ·wmis. He was not a inember of the Church,
and so far as t~e evidence indicates, .did not attend the services held at the Church, when such services were held, by the
Advent faith or any other faith.
It is well settled and recognized that religious societies and
churches may adopt a constitution and prescribe rules and
regulations as to their own government, discipline, worship
and doctrine. Under some systems, each church is an independent body, with a congregational form of government, not
subject to the control of any higher ecclesiastical judicature,
but a law unto itself, and self governing in its religious functions. Under other systems, the local church is but a member
of a larger and more importan~ religious organization, and
under its government and control. In the former, the majority of the members of the congregation govern; in the latter,
the members of the congTegation have 110 voice in the government, being limited, as a rule, to the election of delegates or
representatives, who vote for and represent the local church
at the higher organization. This form is known as the d~nominational form of g·overnment. There are, in addition to
these hvo forms other forms such as prevail in the Catholic
Church. 45 Am. Jnr. Religious .Societies, Section 4, Page 725.
In this case, the plaintiffs have failed to prove
page 50 ~ the form of government prevailing in the Griffith
Advent Christian Church. This becomes necessary and important before any liability can attach on the trustees or the other defendants, for if acting under the denominational form of government, no liability could attach at all.
The Virginia Advent Christian Conference having participated in the removal of the Church, and being charged by the
plaintiffs as trespassers, it might be assumed that the clenominational form of g·overnment prevailed. The burden
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was upon the plaintiffs to prove otherwise and this they have
failed to do.
That tlle Churcl1 has been abandoned is au established fact
and not a question for the jury. In 45 Am. Jur. Religious Societies, Section 82, Pa?;e 789, this is said: "In order to constitute a 1'eligious society there must be a membership of persons associated together, which collectively constitute the society, with such officers as are required, or at least a definite
collective body acting as a society; if, for such a period of
time that an influence of abandonment necessarily follows,
there is no such definite collectiv(\ bodv associated together
acting as a society, the association shonid be re.g;arded as dissolved. It cannot he regarded as having a continued existence
after permanently abandoning the purpose of its creation and
ceasing to exercise the functions for which it was organized.''
In llfiller v. Riddle, 227 Ill. 53, 81 N. E. 48, 118 Am. St. Rep.
261, the Baptist Church at Old T°'vn had held no religious
services for 15 yea rs, it had no pastor and the church building bad been permitted to become untenantable. During tliis
time there was no election of trustees and no effort made toward keeping the organization together. It was held the
Church had been dissolved bv the abandonment and non-user.
To the same effect is Buhrnson v. Stoner, 275 Ill. 41, 113 N. E.
943, Ann. Oas. 1918D, 1054.
pag·e 51 ~ In the case here no Advent service had been held
in the Church since 1942, it had no pastor and no
effort was made to secure one. The Church had been allowed
to run down and become in need of repairs. No e:ffort lrns
been made fo keep the Church together. Its members have
drifted away and joined other Churches. Securing a pastor
after this time and after the Church has been torn down is not
sufficient to recreate it.
It is therefore, a conclusive fact the Church is an abandoned
church nnd has no congregation. This being so, there is no
person legally entitled to maintain this. action in tort against
the Conference and the Church trustees for trespass. If these
plaintiffs be former members of the congregation of the
church., which is abandoned, they can proceed against the
trustees in equity as provided by Section 57-15 of the Code of
1950, but they have no right to proceed at law.
An order will be entered overruling· the motion to set aside
the verdict of the jury.
Plaintiffs further complain the court demanded the jury
return a verdict for the defendants, and thus violated the provisions of Section 8-218, Code of 1950. This provision of the
Code prohibits the court from directing a verdict for either
the plaintiff or the defendant. It has no application however,
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when there is nothing for the jury to consider. It is only applicable when there is evidence before them for consideration. While as a general rule the court should not direct the
jury as to the verdict it should bring in, if the evidence· o;r
lack of evidence is such that the jury should bring in only a
verdict upon the evidence before it, or lack of evidence, it is
harmless error at the most, for tbe court to direct the jury
as to the verdict. When the evidence for the plaintiff is
stricken it sounds silly, after telling· the jury there is no evidence before them to consider, to retire to their room to consider their verdict. Juries under the circumstances, as the
one in this case, are of ten confused by this propage 52 ~ cedure, and it seems only right and proper that the
court should direct them as to their verdict. Such
direction, in the opinion of the court, is not a violation of Section 8-218.
Under Rule 3-20, of the Supreme Court of Appeals,
adopted effective February 1, 1951, the court may, upon the
pleadings, or at a pre-trial, upon admissions, enter summary
judgment in favor of the party entitled to judgment. When
a motion to strike the evidence is sustained, there is no reason why, under this rule, summary judgment should not be
entered in favor of the defendant. The error of the court, if
any, is sustaining the motion to strike. Entry of judgment
follows as a matter of law.
Respectfully submitted,
EARL L. ABBOTT
Judge.
To:

MR. E. A. GENTRY
Warm Springs, Virginia.
MR. J. W. C. JOHN.SON
Clifton Forge, Virginia.

page 53 ~
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ORDER-MARCH 28, 1952.
This day came again the parties by their attorneys, and
the court having duly considered the motion of the plaintiffs
.,
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to set aside the verdict of the jury, for the reasons assig11ed,
and being now advised of its decision, doth order that the
motion be and the same is hereby overruled in accordance
with the written opinion of the court dated March 26, 1952,
and made a part of the record in this action, to which action
of the court, the plaintiffs except. It is the refore the judgment of this court that the defendant do have and recover of
the plainti:ffs their costs in this behalf expended.
Enter 3-28-52.

E. L.A.
page 54 ~
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NOTICE.
To: J. W. C. Johnson, Esq.
You are hereby notified that the undersigned plaintiffs by
counsel will present to the Honorable Earl L. Abbott, Judge
of the Circuit Court of Alleghany County on the 11th day of
April, 1952 at the Courthouse at Covington, Virginia at 10 :00
A. M. or as soon thereafter as counsel may be heard, a motion to transfer the captioned action at law from the law
docket to the equity docket of the Court, a copy of which motion is attached; a motion for hearing on petition to appoint
new trustees, a copy of which motion is attached; a bill in
chancery, a copy of which is attached, and a motion to modify
the order of the Court entered on March 28, 1952, a copy of
which motion is attached.
LUCY BROWN
ARTHUR MORGAN
ROBERT T. WILLIS·
By Counsel.
E.A. GENTRY
Warm Springs, Va.
D. ~L BYRD
Warm Spring·s, Va.
Attorneys for Plaintiffs.
Filed 4-8-52.
F. E. DILLARD, Clerk.
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MOTION TO MODIFY THE ORDER OF MARCH 28, 1952.
Plaintiffs, by counsel, respectively move the Court to
modify the order entered by the Court on the 28th day of
March, 1952, and to permit the plaintiffs to proceed in equity
for the benefit of themselves and all members of the congreg·ation of Griffith Church in conformity with the provisions
of Sec. 8-138 of the 1950 Code of Virg·inia.
Respectfully submitted this 8th day of April, 1952.
LUCY BROWN
ARTHUR MORGAN
ROBERT T. WiLLIS
By Counsel.
E.A. GENTRY
w·arm Springs, Va.
D.M.BYRD
Warm Springs, Va.
Attorneys for Plaintiffs.
Filed 4-8-52.
F. E. DILLARD, Clerk.

•
page 56

~

•

•

MOTION TO TRANSFER THIS CASE FROM LAW
DOCKET TO EQUITY DOCKET OF THE
COURT.
The defendants having filed a demurrer to the plaintiffs
motion for judgment on the morning of the trial date, March
3, 1952, on the ground that the plaintiffs could not maintain
an action at law which could be only maintained by each member of the congregation of Griffith Church joining in said action as a party plaintiff thereto and the court having over-
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ruled the demurrer to which· action of the court the defendants excepted the plaintiffs now respectfully move the court
to transfer this case from the Law docket to the Equity docket
of this court in accordance with the requirements of Section
8-138 of the 1950 Code of Virginia, and that the former plaintiffs· be permitted by leave of court to file herewith their Bill
of Complaint to conform with equity procedure.
Respectfully submitted this 19th day of March, 1952.
LUCY BROWN
ARTHUR MORGAN
ROBERT T. WILLIS
By Counsel.
E.A. GENTRY
Warm Springs, Virginia.
DUNCAN M. BYRD
Warm Spring·s, Virginia.
Attorneys for Plaintiffs.
Filed April 8, '52.
F. E. DILLARD, Clerk.
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BILL IN CHANCERY FOR ACTUAL AND PUNITIVE
DAMAGES.
To the Honorable Earl L. Abbott, Judge of Said Court:
The Complainants herein on behalf of themselves and all
other users and members of the Cong·regation of Griffith
Church sue the defendants herein jointly and severally for
actual and punitive damages by reason of the wrongs, damag·es, and injuries hereinafter set forth and would respectfully show unto your Honor as follows:

I.
That during or prior to the year 1895 the members· of the
community of Griffith, an unincorporated town or village,
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located in Alleg·hany County, Virginia, made and formul~ted
plans for the acquisition of a site and for the erection of a
Church building thereupon as a place of public religious worship for the use of the members of the Community and the
inhabitants and residents in the surrounding vipage 59 ~ cinity and area; that by reason of the fact that the
said community was at that time a small rural
community in terms of population and the members of said
community were affiliated with various religious denominations and that some members of the community were not formally affiliated with any religious denomination it was the purpose and object of the members of the community to erect a
church building for the benefit of the entire community as a
place of public religious worship irrespective and regardless
of the formal religious affiliations, or lack thereof, of the members of the community with a particular religious denomination or religious sect.

II.
That in furtherance of the aforesaid purpose and objective
one Andrew J. Turner and his wife, Lucy Turner, being members and residents of the community of Griffith, and being
members of a religious denomination known as the Baptist
denomination conveyed as a gift for a nominal consideration
certain land located in the community of Griffith, as will more
fully hereinafter appear, to certain trustees for the use and
benefit of the entire community of Griffith as a site for the
erection of a church edifice to be used as a place of public
religious worship as hereinbefore set forth.

III.
That the members of the Community thereupon contributed their personal services, financial support, time, labor,
and energy to the building, furnishing, and equipping of a
church edifice upon the said land for the purposes afore said;
that certain members of the Community personally participating in the building of the church edifice were
page 60 ~ individually formally affiliated with various religious denominations and certain members of the
community so participating as aforesaid were not formally
affiliated with any particular religious denomination; that
the work, plan, object, and program hereinbefore alleged was
the concerted action and undertaking of the members of the
Community of Griffith and the church edifice was erected, fur-

~ ,. ',
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nished, and equipped by the aforesaid joint cooperative effort
aforesaid and dedicated as a place of public religious worship.

IV.
That the aforesaid conveyance bearing date on the 19th
day of January, 1895, from the said Andrew J. Turner, conveyed a certain lot of land containing three-fourths of one
acre located at Griffith, Alleghany County, Virginia to Andrew J. Turner, J. E. Ross, A. P. Ross, Thomas Linkswiler
and Charles Griffith, Trustees, for the purpose of building a
Church to be dedicated to the Lord in the name of the Second
Adventists to whom said property should belong, but free to
all Christian sects for religious worship, when not occupied
by the Second Adventists as will appear by a copy of said
deed filed herewith as "Exhibit "A".

v.
Thu t from the year 1895 down to the year 1951 said Church
served the community of Griffith in Alleghany County, Virginia, and the surrounding community as a religious, educational, and social center drawing· its membership not only
from Alleghany County but also from the Lower Cowpasture
River section of Bath County with no discrimination as to
sect or .creed with said church being attended in
page 61 ~ fact by many persons of formal affiliations with
various religious denominations, including but not
limited to, the Baptists, :Methodists, Presbyterians, Second
Advent, Christian Advent, and Christian denominations and
by persons not formally affiliated- with any particular religious denomination and tlrnt the congregation of said church
so composed met and worshipped in peace and harmony, and
to all intents and purposes was a Union Church, built as a
Community or Union Church, used as a Community Union
Church; all in conformity with the purpose, intent, and object
of the aforesaid deed of January 19, 1895 wherein the land
was conveyed to be used for the purposes aforesaid .

. VI.
That the five orig·inal trustees under the afore said deed of
January 19, 1895 who held the legal title to the aforesaid land
for the use and benefit of the congTegation above set forth
were at the time of the execution of said deed varied in their
formal affiliations or lack thereof, with a particular religious
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denomination, tl1at is to say, certain of said trustees were
formally affiliated with the Baptist, Second Advent, and
Christian denomiuations, and at least one of said trustees was
not formally affiliated with any particular religious denomination.

VII.
That on or about the 22nd clay of August, 1947 without the
knowledge or consent of the users and members of the congreg·ation of Griffitl1 Church the Virginia Advent Christian
Conference did unlawfully, secretly and clandestinely hold a
meeting some miles distant from $aid Church for the purpose of electing Trustees for the Griffith Church, none of
whom were members or worshippers of said Church, and did
unlawfully and wrong·fully aid and abet said Trustees so
elected namely John L. Morgan, Harvey W. Reynolds,
Bernard W. Nicely and Tom Wood, now decea~ed,
page 62 ~ in selling a part of the real estate of the said
Griffith Church to the Chesapeake and Ohio Railroad, all of which said wrongful acts were without the knowledge or consent of the congregation of Griffith Church, and
that the proceeds from the sale of said real estate were used
for the benefit of said Virginia Advent Christian Conference
to the injury and detriment of the users and members of the
congregation of said Griffith Church and that said proceeds
in the amount of Three Hundred Dollars from the sale of sRid
real estate was unlawfully and wrong·fully placed in the hauds
of Stella Price, Treasurer of the said Virginia Advent Christian Conference.

VIII.
That the action of t11e trustees in selling and diRposing of
the small parcel of land to the Chesapeake and Ohio was reported to and approved by this Honorable Court by an order
of the Court entered on the 1st clay of February, 1949, a copy
of which top;ether with the petition filed therein as Exhibit B
is attached, which however was obtained on false and fraudulent representations to said court in that the Trustees were
not members of Griffith Church and that said action was not
authorized by the congregation of Griffith Church, and said
action on the part of said Trustees was not done with knowledge, consent, or approval of the members of the Congregation of Griffith Church.
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IX.
That on or about the 21st day of May, 1951 the said Virginia Advent Christian Conference acting by and through
its duly constituted President the said R. C. Polk and its duly
constituted Vice President J. Roy Baldwin and the said John
L. Morgan, Harvey W. Reynolcls and Bernard "\V. Nicely,
Trustees of Griffith Church did organize, instig·ate
page 63 ~ and foment a conspiracy to destroy and did demolish and destroy the said Griffith Church edifice
and the buildings and improvements erected on the aforesaid
lot of land and the aforesaid lot of land and the personal
property and effects used in said Church for religious worship; that the said R. C. Polk did unlawfully authorize, direct,
assist, aid and abet in the complete destruction of the Church
edifice and the destruction of the personal property, consisting of pews, lights, pulpit, chairs, organ and stoves; that the
said J. Roy Baldwin did unlawfully authorize, direct, assist,
aid and abet in the complete desfruction of the Church edifice
and the destruction of the personal property located therein;
and that the said Harvey W. Reynolds Bernard W. Nicely
and John L. Morgan, Trustees of Griffith Church, did assist
and participate in the destruction of said Church eclificc and
personal property, by consending thereto, and by manually
and physically tearing down said Church edifice and carrying, carting and hauling away from the site thereof materials
~nd property from the wreckage thereof; that Clyde Reyaggy
nolds, Reese Clark, Arnold l\Iorgan and Clemmeut
did unlawfully aid, abet, assist and participate in the destruction of said Church edifice and personal property by manually
nnd physically tearing down said Church edifice and carrying, carting and hauling away from the site thereof materials
and property from the wreckage thereof, all of which unlawful, willful, wicked, nefarious and illeg·al acts tended to injury and detriment of the undersig·ned and the other members
of the congregation of Griffith Church.

,v

X.
That, as a proximate result of said unlawful and unauthorized entry upon the lands of the Griffith Church,
page 64 ~ and the destruction and wreckage thereof by the
defendants, and the acts of depredation done by
them to the personal property located therein, the undersigned and other members and users of Griffith Church were
damaged to the extent of $15,000.00 for actual and punitive
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damages as a result of such willful, unlawful, wicked, neiJarious and illegal acts of said defendants.
Wherefore the complainants pray that the said Henry L.
Morgan, Harvey W. Reynolds and Bernard W. Nicely, as
trustees of Griffith Church, account to the members of the
congregation of Griffith Church for the proceeds of the sale
of the land to the Chesapeake and Ohio Railroad Company;
that Stella Price, Treasurer of the Virginia Advent Christian
Conference, who holds the funds from the sale of said real
estate, be directed to pay the same into Court, pending the
further order of this Court; that the only remedy existiig in
tlle premises known to your complainants for the destruction
of the church building, damages to the real property and the
destruction and misappropriation of the personal property
is a proper award and judg·ment of actual and punitive damages in the amount of $15,000.00 against the said defendants,
jointly and severally, and your complainants therefore pray
that any and all issues of fact joined by the defendants and
an inquiry of damages be submitted for determination to a
jury duly summoned, pursuant to Section 8-12 and 8-13 of the
1950 Code of Virginia; and that such other and further relief
may be granted your complainants as to equity shall seem
meet.
Respectfully submitted this the 19th day of March, 1952.
LUCY BROWN
ARTHUR MORGAN
ROBERT T. WILLIS
By Counsel.
E.A.GENTRY
Warm Springs, Va.
DUNCAN M. BYRD
Warm Springs, Va.
Attorney for Complainants.
page 65
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Filed 4-8-52.

F. E. DILLARD, Clerk.
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page 66 ~

· EXHIBIT A.

This deed made tllis 19th day of January, 1895., between,
Andrew J. Turner and wife, Lucy J. Turner of the first part,
and Andrew J. Turner, J.E.· Rap, A. P. Ross, Thomas Linkswiler and Chas. Griffith, Trustees of the second part, all of
the county of Alleghany and Bath, .State of Virginia,
Witnesseth; That the said Andrew J. Turner for and in
consideration of the sum of One Dollar to him in hand paid
by the above written Trustees, doth bargain, grant and convey unto the aforesaid Trustees a certain lot of land containing 3/4 three fourths of one acre located at Griffith, Alleghany
County, Virginia, on the south side of the C&ORR. The
north west corner of said lot located at a white oak tree near
a small drain, thence running east parallel with the C&ORR
forty five yeatds then south eighty yeards, then west forty
five yards, and then north eighty yeards to the above named
oak tree. For the purpose of building a Church to be dedicated to the Lord in the name of the second Adventists to
whom it shall belong. But free to all Christians sects for religious worship, when not occupied by the rightful owner~.
Said Church shall not be sold or transfered to any other denomination, and the said Andrew J. Turner of the first part
warrants generally the property hereby conveyed.
Witness the following signatures and seal.
A. J. TURNER

page 67 ~

(SEAL)

EXHIBITB.

Virginia:
In the Circuit Court of Alleghany County.
In the Matter of: Petition of Trustees of Second Adventist
Church.
To the Honorable Earl L. Abbott, Judge of the Circuit Court
of Alleghany County.
Your petitioners, who are trustees of the Second Adventist
Church, holding the legal title of the Second Adventist
Church property at Griffith in Clinton District of Alleghany
County, having been appointed such trustees by this honorable Court, respectfully represent:
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That on April 15, 1948, your petitioners filed their petition
with the Com~t showing that the congregation of the Second
Adventist Church at Griffith have deemed it advisable and
to the interest of said congregation to sell a small parcel of
the land owned by said congregation at Griffith, in Alleghany
County, being a portion of the land conveyed to the trustees
of said church by A. J. Turner and Lucy J. Turner, his wife,
by deed dated January 19, 1895, recorded in the office of the
Clerk of the Circuit Court of Alleghany County in Deed Book
No. 19 p. 377, which conveyance was to Andrew J. rrurner,
J. E. Ross, A. B. Ross, Thomas Linkswiler and Charles
Griffith, of whom all have departed this life except the said
Thomas Linkswiler.
The parcel so to be sold was described as containing one
hundredth of one acre (0,10) more or less, and to be sold to
The Chesapeake and Ohio Railway Company at the price of
Three Hundred Dollars ($300.00) payable in cash upon delivery of a proper deed. And with said petition there was
filed a blueprint of Drawing No. 19338-J-2 of the Railway
Company showing· the portion of the Church property so to
be sold. And with said petition there was filed a certified
copy of the resolution adopted by the congTegation of Raid
Church showing its willingness and purpose to sell saod land.
Thereupon, an order was entered empowering the said
trustees to sell and convey the saod parcel of land tp the Railway Company according to the blueprint of said Drawing
No. 19338-J-2.
page 68 ~ Before this transaction was closed, your petitioners were informed that the Railway Company,
in a relocation of its lines, found it necessary to change
slightly the boundaries of the lot of laud which was to be sold
to that company,. so that the area of the lot to be sold was increased from one hundredth of one acre (0.10), more or le~s
to seventeen hundredth of one acre (0.17), more or less, as
shown on blueprint of Drawing No. 19338-3, revised August
28, 1948, a copy of which print is filed with this petition, ·
Your petitioners and the congreg·atiou of the Second Adventist Church represented ny them are willing that boundaries of the land sold be as shown on the last mentioned blueprint of Drawing· No. 19338-3, revised August 28, 1948, and
pray that the Court will have references in the matter of this
petition to their petition formerly filed hereinabove mentioned, and that an order may now be entered empowering
the petitioners to convey to The Chesapeake and Ohio Railway Company a parcel of land containing seventeen lmndredth of an acre (0.17), more or less, according to the blue-
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print above mentioned, for the price of $300.0D, to be paid by
the Railway Company upon delivery of a proper deed with
special warranty of- title.
Very Respectfully

JOHN MORGAN
II.W.REYNOLDS
TOM ·wooD
B. W. NICELY

J. l\L PERRY
For Petitioners.
Copy Teste:

F. E. DILLARD, Clerk.
Exhibit Filed 3-3-52.

E.L.A.
page 69 ~ Virginia :
In the Circuit Court of Alleg·bany County.
Feb.1, 1949

In the Matter of Petition of Trustees of Second Adventist
Church.
This 1st day of February in the year nineteen hundred and
forty-nine came John Morgan, I·t ·w. R,eynolds, Tom ·wood
and B. vV. Nicely, Trustees of the Second Adventist Church,
holding the legal title of the Second Adventist Church property at Griffith in Clifton District, Alleghany County, Virginia, and with leave of Court filed their petition showing that
on April 15, 1948 the said Trustees filed another petition
showing that the congregation of the Second Adveutist
Church at Griffith have deemed it advisable and to the interest
of the congTega tion to sell a small parcel of the said Church
property owned by the said congregation at Griffith in Alleghany County, to the Chesapeake and Ohio Railway Company for its purposes, the land so to be sold being a portion
of the land conveyed to the Trustees of said Church by .A. J.
Turner and Lucy J. Turner, his wife, by deed dated January
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19, 1895, recorded in the office of the Clerk of the OircuitCourt
of Alleghany County in Deed Book No. 19, p. 377, which
parcel so to be sold was described according to a blueprint of
Drawing No. 19338-J-2, filed with the former petition, of said
Railway Company, the price at which said parcel was to be
sold being· Three Hundred Dollars; that with their said petition the Trustees presented evidence to the Court that it was
the wish of the congregation to sell the said land; and that
upon their said former petition on April 15, 1948, the Court
entered an order which is of record in Chancery Order Book
No. 15, p. 410, empowering· the said Trustees, upon receipt of
the purchase money, to execute and deliver a proper deed conveying the said parcel of land to the said Railway Company
in fee simple, with special warranty of title; and in their said
petition now filed the Trustees further state that before the
transaction was closed the petitioners were informed that the
Railway Company in relocation of its line found
page 70 ~ it necessary to change slightly the boundaries of
the lot of land which was to be sold to that company so that the area of the lot to be sold is seventeen hundredths (0.17) of one acre, more or less, as shown on blueprint of Drawing No. 19338-3, revised August 28, 1948, a copy
of which print is filed with the present petition and that the
petitioners and the congregation of said Church are willing
that the boundaries and the quanity of the land sold be as
they respectively are shown on the last named blueprint,
namely, Drawing No. 19338-3, revised August 28, 1948, and
pray that the Court will have reference in the matter of this
petition formerly filed, hereinafter mentioned, and that. an
order may now be entered empowering- the petitioners to convey to said Railway Company a parcel of land containin~ 0.17
acre, more or less, according to the last named blueprint for
the price of $300.00, to be paid by the Railway Company upon
delivery of a proper deed with special warranty of title.
And it appearing to the Court from the former petition and
exhibit entered therewith and the order entered thereon on
April 15, 1948, and from the petition now filed by said Trustees that it is the desire of the said congregation to sell and
cause to be conveyed to the Chesapeake and Ohio Railway
Company the lot of land last above described for the sum of
$300.00, to be paid by said company to said Trustees, or to
such person as the Church authorities may designate:

It is considered by the Court that the order entered as
aforesaid on April 15, 1948, upon the former petition of said

···,,
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Trustees be and it is hereby amended so that the said Trustees be and they are hereby authorized and empowered to
convey to The Chesapeake and Ohio Railway Company by
good and sufficient deed, with special warranty of title, a lot
of land constituting a portion of the said Church property at
Griffith in Clifton District, containing 0.17 acre, more or less,
as sho,,rn on blueprint of Drawing No. 19338-3, revised August 28, 1948, a copy of which print is filed with the present
petition, and to deliver the said deed to said Railway Company in consideration of the sum. of $300.00 to be paid by it
to the said Trustees, and, further that except to
page 71 ~ the extent that, and in the particulars in which the
former 9rder is now amended, the same shall be
and remain form. and stable.
Copy Teste:

F. E. DILLARD, Clerk.
Chancery Order Book 16 page 128.
Exhibit 3-3-52.

E. L.A.
page 72 ~

ORDER.
On this April 11, 1952, came the plaintiffs, by counsel, and
the defendants, by counsel, after notice to counsel for the defendants that the plaintiffs would this way move the court to
modify the order entered in this cause on March 28, 1952; and
would further move the court to transfer this case from the ·
law side to the equity side of the court; and give the plaintiffs leave to file a bill in chancery for equitable relief, and
the court having· heard argument of counsel, doth overrule
each of the motions made by counsel for the plaintiffs, without prejudice to the plaintiffs, to proceed in equity, if they
have such right; and thereupon the plaintiffs 1 by counsel, excepted to the court's ruling on each of t1:ie three said motions.
Enter 4-11-52.

E.L.A.
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~

•

•

•

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
NOTICE OF APPEAL.
Pursuant to Rule 5 :1, paragraph 4 of the Rules of the Supreme Court of Appeals there is tendered herewith notice
that the above-named plaintiffs will petition the Supreme
Court of Appeals of Virginia to grant to them a Writ of Error
from the final order and judgment of the Trial Court entered
on the 28th day of March, 1952, for the correction of errors
as follows:
ASSIGNMENTS OF ERROR.

I.
The Trial Court erred in sustaining the motion of the defendants to strike all the evidence of the plaintiffs.

II.
The Trial Court erred in directing a verdict for the defendants.

III.
The Trial Court erred in overruling· the motion of the plaintiffs to set aside the Trial Court's directed verdict for the defendants and to grant the plaintiffs a new trial.
page 75

~

IV.

The Trial Court erred in overmling the motion of the
plaintiff's to transfer the cause of action instituted by motion
for judgment from the law docket to the equity docket of the
Court and to permit the plaintiffs to amend their pleadings
to conform with equity procedure.

V.
The Trial Court erred in overruling the motion of the
plaintiffs to modify the order entered by the Court on the
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28th day of March, 1952 to permit the plaintiffs to be heard
upon their petition filed contemporaneously with their motion
for judgment that their election as Trustees of Griffith Church
by the congregation thereof be approved and confirmed by the
Court.

VI.
The Trial Court erred in entering the order on the 11th day
of April, 1952, rejecting, striking, and suppressing the petition filed by the plaintiffs contemporaneously with the filing
of their motion· for judgment and the plaintiffs motion for a
hearing on said petition which papers were properly lodged
with the Clerk of the Circuit Court of Alleghany County, the
effect of which order of April 11, 1952 ,vas to take said papers
out of the record on this appeal.
Dated this 12th day of May, 1952.
E.A.GENTRY
Attorney for the Plaintiff
Warm Springs, Virginia.

•

*

Filed 5-13-52.

F. E. DILLARD, Clerk.

•
VIRGINIA:
In the Circuit Court of Alleghany County.
Lucy Brown, etc., et als., Plaintiffs
1).

Virginia Advent Christian Confere nee of Virginia, etc. et
als., Defendants.
Coving-ton, Virginia
March 3, 1952
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Before Honorable Earl L. Abbott, Judge, and a jury of
seven.
Appearances: For the Plaintiffs-Duncan M. Byrd, Esq.
and E. A. Gentry, Esq., counsel.
For the Defendants-J. W. C. Johnson, Esq. and R. B.
Stephenson, Esq., counsel.
page 2 ~

10:00 a. m.

(In Chambers.)

(The court reporter, C. Overton Lee, was sworn.)
The Court: In this action, a plea in abatement l1as been
filed by the Virginia Advent Christian Conference, one of the
defendants, and a plea in abatement has been filed by the remaining defendants, including the Virginia Advent Christian
Conference, which plea was discussed and argued at the pretrial conference held by this Court on February 27. The
Court, having taken time to consider, is now of the opinion
that the two separate pleas should be overruled.
These pleas raise the question as to the jurisdiction of the
court on the ground that no action can be maintained against
the Conference., or any of the defendants, until the plaintiffs
appeal their grievance to the Virginia Advent Christian Conference. The Court rules that the Advent Christian Church,
at Griffith, is a congregational church and as such has complete control over its property, real and personal, over which
the Virginia Advent Christian Conference has no voice; that
its membership in the Advent Christian Conference is advisory only, that is, the Conference does have jurisdictional
authority over the local church. In ecclesiastical mattersthat is, involving the doctrines, beliefs, teachings, membership, and so on-should there be any question, there must be
an appeal to the Conference before a civil court
page 3 ~ would have jurisdiction.
For these reasons, the two pleas in abatement are
overruled.
Mr. Johnson: Counsel for the defendants except to the
ruling of the Court as to both pleas in abatement.
The Court: Take up the deed now.
Mr. Johnson: We would like to submit at this time and
make a motion to dismiss the Notice of Motion.
The Court: Is that the one involving your deed Y
Mr. Johnson: No, sir. The defendants submit that the
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deed made by .Andrew J. Turner, on the 19th day of January
1895, in which his wife Lucy J. Turner did not unite, conveyed to Andrew J. Turner, and other parties, trustees, "all
of the County of Alleghany and Bath, State of Virginia," in
consideration of one dollar, '' a certain lot of land containing
tree-fourths of an acre, located at Griffith, Alleghany County,
Virginia, on the south side of the C. &. 0. R. R., the northwest
corner of said lot located near a white oak tree near a small
drain, thence running east parallel with the C. & 0. R.R. 45
yards, thence sout4 80 yards, thence west 45 yards, and then
north 80 yards to the above named oak tree, ·for the purpose
of building a·church to be dedicated to the Lord in the name
of the Second Adventists, to whom it shall belong, but free to
all Christian sects for religious worship when not occupied
by the rightful owners. Said church shall not be
page 4 ~ sold or transferred to any other denomination. And
the said Andrew J. Turner of the first part war;..
rants generally the property hereby conveyed. Witness the
following· signature and seal." Signed by A. J. Turner, and
acknowledged as to A. J. Turner.
The defendants contend that under this deed the conveyance was made to the Trustees for the Second Adventists and
no specific congregation, but to the Second Adventists denomination, and as such conveyed ti tie to said parcel of land
to the Conference of the Second Adventists; and that therefore title to the said parcel of land is not in a local church,
but in the Conference which composes the Second Adventists.
The Court: The deed is not broad enough to sustain the
contention made by the defendants. It was clearly the intent
of the grantor in this deed to establish a church to serve the
Second Adventists living in the community known as Griffith.
The motion or plea is overruled.
Mr. Johnson: The defendants except to the Court's ruling
and to the Court's ruling in striking out the plea.
At this time, we would like to have leave of the Court to
file a demurrer on the following grounds:
The said defendants say that the notice of motion for judgment in this action is not sufficient in law and that
page 5 } no count thereof, nor part thereof, is sufficient in
law for the following reasons:
First. That this being an action at law and not in equity,
all members of the congregation of the defendant church must
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be joined as plaintiffs, and that it cannot be brought and
prosecuted by the said three plaintiffs for the benefit of tpemselves and for the benefit of all other members of the congregation of the said church.
The Court : Off the record.
(Discussion off the record.)
Mr. Stephenson: The case of Ferguson v.............. .
that the plaintiffs relied on was an equity procedure, and all
of the Virginia cases that give this right are equity procedures. Even in equity procedure, it is required that it be
alleged that the numbers are too numerous to sue in their own
names.
In the case of Coffnian v. Satngston ri; Als., reported in XXI
Grattan 263, at page 270, which is also a chancery action, the
court says:

In the present case, it is alleged that the members of the
society are too numerous to sue in their own names, numbering from four to Jive hundred. In an action at law all of these
members must have joined as plaintiffs. That
page 6 ~ seems to be the rule, your Honor, of all of the authorities that I can find.
American Jurisprudence and l\Iichie 's Jurisprudence of
Virginia and West Virginia and Cyc. says, with reference to
joint action:
The joint action is looked upon as a unit and can be asserted only in the names of all of its owners as party to the
action.
Then the case of Yeager v. Town of Fairmont, 43 W. Va.
at 259, 27 S. E. 234, says:
As to joinder of plaintiffs in actions of tort, it is a general
rule that, if they have a joint interest in the property affected,
they must join in the action.
We submit, your Honor, we cannot find any authorityThe Court:· I found that authority, that in a congregational church the majority rules, and that if at a meeting
where the question comes up and they take a vote on it and
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the majority votes a certain way, the minority are bound by
it, and they do not have any right to institute any action for
damages, or equity, or anything else, because they are bound
by the majority.
On the pleading·s in this case, it would appear there has
never been any meeting· of the church congreg·ation
pag·e 7 r at all. That being trucJ\fr. Johnson : Yes, sir.
The Court: That being true, these people ,,rho are plaintiffs and who have sued, if they have a right of action, they
are entitled to enforcement. Under those conditions, I tllink
they have a right to sue jor themselves and all other members
of the congregation.
There is nothing from keeping the congregation from h!1ving a meeting and deciding they do not want to sue, they do
not want to proceed against the Conference for what they
have done in moving the church. That meeting has never
been held.
It might be that when this suit is all over with, if the plaintiffs get a judgment, there could be a meeting· of the congregation down there ana they may vote not to collect it, and
bind these people. I do not know what it would be.
Mr. Johnson: We submit they do not have authority to
act without authority, even then, that they could not bring
this suit in their own names, that they would not have a right
to act, under any consideration, except by a vote of the members of this church. In other words, there cannot be one or
two of the congregation come in and bring ai suit, in which all
of the members of the church are involved, without authority
from the church.
})age 8 ~
The Court: They have a right to bring a suit,
just like any stockholder has to protect the interest
of the other stockholders; and if the stockholders would have
a meeting and declare that this was their purpose or their
plan, the minority stockholders are bound by it, unless what
was being done was illegal or void.
Mr. Stephenson: Our view is that the trustees could bring
this suit under the statute, that they are the proper parties to
bring it.
. The Court: The trustees are the ones who are charged
··with committing an illegal or void act, so they would not sue
themselves.
Mr. Stephenson: Whoever would be the proper trustees.
The Court: The trustees now hold legal title for the benefit
of the members of the congregation.
Mr. Stephenson: Yes, sir. But I am speaking of just the
statutory provision. Certainly the trustees are the proper
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persons to bring· a suit or to be sued. Of course, if these trustees were acting: improperly, they could be removed. That
is one aspect of it. But if the members of the congregation
are bringing a suit at law, our contention is that they cannot
institute an action at law; they could in equity, but they cannot bring it in law, under the authority we have cited.
The Court: Under section 57-11, I think it is
page 9 ~ probably broad enough to give individual members
of the congregation suing· on their own behalf and
in behalf of the others a right to maintain this action.
Mr. Johnson: That would only be, your Honor, where they
admit there had been an abandonment for the sale of it. In
other words, there is no Virginia statute on the question of
removingThe Court: There is a Virginia statute, or there is some
authority, to the effect that trustees just cannot give the
church property away or sell it without authority.
l\fr. Johnson: There is authority to the effect, your Honor,
which we have, where the church has been abandoned and not
used, or that the congregation has outgrown the churcli, that
the trustees have a rightThe Court: To sell it.
Mr. Johnson: -to remove it, to remove the property.
The Court: Not to give it away, but sell it.
l\fr. Johnson: No, sir, I do not think that is true. In other
words, take this example. You are a Christian. · Suppose
your church down here at Clifton Forge would outgrow the
building and the church acquired another lot. Then they
would certainly have a rig·ht to remove any portion of that
church to another lot.
The Court: If the majority of the congregation voted to
authorize them to do it.
page 10 ~ Mr. Johnson: Whether they did or not. The
trustees have done all they could. The church
cannot accommodate its members there and they have to get
a larger place.
·
The Court: It takes a vote of the congregation here.
Mr. Johnson: We have not had a vote of the congregation
here.
The Court: That is why they arc suing you here, because
you did not have a vote of the congregation to move their
church from Griffith to Millboro.
Mr. Johnson: If your Honor will look at the minutes of
the meeting which they have filed here, you will see that these
same three parties were not directed to sue personally. Would
you look at the minutes there?
The Court: You mean the minutes they had in September 7
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Mr. Johnson: Yes.
The Court: Yes.
Mr. Johnson: But they were nominated as trustees and
authorized to take such action, or, what it would amount to,
as they thought was proper. But they did not proceed as
trustees, they proceeded as their own individual capacity.
The Court: Certainly. They are not trustees until appointed by the court. Only the court can appoint trustees.
Mr. Johnson: What I was saying, your Honor, here is the
authority·
The Court: I read that.
page 11 ~ Mr. Johnson : -of the proposed meeting.
· The Court: But the point I am making is that
the trustees, on their own, cannot sell or dispose of property
without a vote of the congregation; and if it is abandoned
property, they cannot give it away because there are still
some members who are entitled· to it.
Mr. Johnson: We still contend that these people were appointed as trustees and they could look into the situation.
That is the only action that the supposed ''congregation'' on
September 30 took. And certainly they would not have authority, under that meeting, to bring a suit individually. I
do not think they have authority to bring a suit individually
for any such without the approval of the congregation in a
meeting for that purpose. If that were true, I could bring a
suit for the benefit of the Baptist Church any time I want to.
The Court: l think it would have to be for the benefit of
yourself and all other members of the congregation. But
here is what would happen. After you brought your suit,
there could be a meeting of the congregation of the church to
disclaim any interest on belrnlf of themselves to come in as
plaintiff or to ratify what has been done, so that the individual person suing· would not have a right to sue because he
would be bound by the majority.
Mr. Johnson: '\Ve contend, your Honor, under
page 12 ~ the cases and authorities here, where it is a tort,
at law, all parties jointly interested must be made
parties plaintiff.
The Court : Ag a general rule, I think you are right. But
in a matter of this kind, I cannot go along with you.
I am going to overrule your demurrer.
Mr. Johnson: We want to except to the Court's ruling.
Can the order show that the demurrer was .filed Y
The Court: All right.
I do not know what the situation would be in this case if
these plaintiffs should recover a verdict.
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Mr. Johnson: How are you going to apportion it Y
The Court: I do not know how you are going to apportion
it. I imagine you will probably have to have a reference in
some way or another to determine who the members are. Yet
there is nothing to keep the members of the congregation of
this church from having a meeting and wiping out the judgment of the trustees. The majority can give away the property of the church. They cannot give the lot away because
that lot is an express trust.
Are you gentlemen readyi
Mr. Gentry : Yes.
( The Court and counsel returned to the courtroom.)
page 13

~

The Court : All right, gentlemen.
ready?
Mr. Gentry: Yes, sir.
The Court: Call nine jurors.

Are you

(A jury was duly impaneled and sworn.)
Mr. Johnson: May it please your ·Honor, we would like to
move for the exclusion of all witnesses who are not party
plaintiff or party defendant.
Mr. Gentry: If your Honor please, in considering the motion of defense counsel, I would like for the Court to consider
that this is a church case. Most of the people on one side
or the other are members of a church. I do not feel that because of that circumstance there is any danger of any of the
witnesses telling us anything as witnesses except the truth
and the whole truth. It would be of some benefit to all of the
witnesses, I think, to hear the case as it is put to the jury.
For that reason, and since there are so many interested in
the case, I would like to ask your Honor to permit the witnesses to remain.
The Court: Do you have any witnesses who are not members of the Advent Church at Griffith 1
Mr. Gentry=· One tl1at I can think of offhand, your Honor.
The Court: Let him go outside, then.
.
Mr. Gentry: There is this further thought in connection
with the witnesses. We cannot anticipate, at this
page 14 ~ time, what, if any, rebuttal evidence we may have,
and I would not like to be put in a position that
should a rebuttal witness be present in the courtroom, and
not being able to anticipate that we will use him at this time,
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that l1e be prevented from testifying, if such would be found
advisable as the trial progresses.
·
The Court: I think it would be all right, l\fr. Johnson, not
to exclude the witnesses.
Mr. Johnson: I do not see, your Honor, that counsel for
the plaintiffs have made out a case against excluding them.
I do not think their being members of the church, or not,
should have any effect on them as witnesses being excluded
from the court.
The Court: The plaintiff has brought this suit on behalf
of 11imself and all other members of the congregation. It
might be that everybody in the courtroom would have to be
excluded except the lawyers and Court. They may not be as
witnesses in the case, although as parties they would be entitled to stay.
Mr. J ohuson: But I think if that is true and they were
that much interested, they would come in and ask to be made
party plaintiff.
The Court: I overrule the motion.
Mr. J olmson: Except to the Court's ruling.
The Court: .All right. You may open.
page 15 ~

(Mr. Gentry opened in behalf of plaintiffs.)
(l\tlr. Johnson opened in behalf of defendants.)

The Court : You may call your first witness.
l\fr. Byrd: If your Honor ~please, we wantThe Court: :M:r. Johnson, will you just admit that deed in
the deed book without Mr. Dillard coming up and testifying
to iU
:rvir. Johnson: Yes, sir.
Mr. Byrd: Your Honor, we would like to have it read into
the record. Your Honor knows about it, Mr. Gentry knows
nbout it, and Mr. Johnson knows about it. Would it be all
right for Mr. Gentry to just read it¥
The Court: Go ahead and read it. There is a copy here
with the papers.
::M:r. Gentry: I was going to say, may I read from the typewritten copy T
Mr. Johnson: Your Honor, is it a certified copy?
The Court: Yes, sir.
Mr. Johnson: I do not see any necessity for reading the
deed. The jury will have the suit papers.
The Court: They will have the papers when they go to
their room.
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·Mr. Gentry: I think I would like to have them have the
deed before them.
page 16 } The Court: All right, go ahead and read it to
them.
Mr. Gentry: This deed that I am about to read is recorded
in Deed Book 19, at page 377, of the records of the clerk's
office of Alleghany County, Virginia. The text of the deed is
as follows, as recorded: (Reading).
This deed made this 19th day of January, 1895, between
Andrew J. Turner and wife Lucy J. Turner, of the first part,
and Andrew J. Turner, J.E. Rapp, A. P. Ross, Thomas Linkswiler, and Charles Griffith, Trustees, of the second part, all
of the County of Alleghany and Bath State of Virginia.
WITNESSETH:
That the said Andrew J. Turner, for and in consideration
of the sum of One Dollar to him in hand paid by the abovewritten trustees, does bargain, grant, and convey unto the .
aforesaid trustees a certain lot of land containing threefourths of an acre, located at Griffith, All~ghany County, Virginia, on the south side of the C. & 0. Railroad, the northwest
corner of said lot located at a white oak tree near a small
drain, thence running east parallel with the C. & 0. Railroad
45 yards, thence south 80 yards, thence west 45 yards, and
then north 80 yards to the above named oak tree, for the purpose of building a church to be dedicated to the
page 17 ~ Lord in the name of the Second Adventists, to
whom it shall belong, but free to all Christian sects
for religious worship when not occupied by the rightful
owners. Said church shall not be sold nor transferred to any
other denomination. And the said Andrew J. Turner of the
:first part warrants generally the prop~rty hereby conveyed.
Witness the follo,ving· signature and seal.
A. J. TURNER

(Seal)

There is the usual acknowledgment, which I do 11ot think
will be necessary to read at this time, but you will have an
opportunity to actually see this deed since it is with the court
papers in the case.
The Court : Call your first witness.
Mr. Gentry: Call Mr. Arthur Morgan. Your Honor, this
witness is slightly deaf, and it will be necessary for me to
raise my voice to some extent in examining bim. I hope the
Court and jury will bear with me in view of that .
. -,

~· ..
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page 18}

ARTHUR MORGAN,
was sworn in behalf of plaintiffs and testified:
DIRECT EXAMINATION.

By Mr. Gentry:

Q. You are Mr. Arthur Morgan Y
A. Yes, sir.
Q. Can you hear me all right, Mr. Morgan 7
A. Not very good. You come closer.

The Court: If you go in closer, he will not talk as loud.
You .tell him to talk out loud now. Tell him to talk to me.

Q.
A.
Q.
A.

Mr. Morgan, you talk to the Judge and to the jury.
All right.
You talk loud so they can understand you.
You just ask me now the questions and I willQ. Mr. Morgan, you will have to talk louder than that. Can
you hear me all right?
A. Yes, sir, I can hear you.
Q. You speak out loud, then, so everybody can hear you.
A. Okeh.
Q. Can you speak louder than that Y
A. Yes, sir. ·
Q. That is fine. You speak right out. Your name 1s
Arthur Morgan; is that right Y
A. That's right.
page 19 } Q. Speak out loud, :Mr. Morgan.
A. Well, that is loud enough.
Q. How old are you, Mr. Morgan f
A. Sixty-seven.
Q. ·where were you horn Y
A. Alleghany County.
Q. Where abouts in Alleghany County¥
A. About Griffith.
Q. Where is Griffith?
A. Over here about east, we'll say, about 15 mile.
The Court: Mr. Gentry, do you have another witness who
can tell where Griffith is, and these other questions?
·
Mr. Gentry: All right, sir.
·

Q. Who was your father, Mr. Morgan!
A. Who was my father?
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Arthur Morgan.

Q. Yes.
A. James L. Morgan.
Q. James L. Morgan?
A. Yes, sir.
Q. Where did he live?
A. Lived here on Cow Pasture River.
Q. Did he live in or near Griffith?
A. Yes, sir, about three mile.
Q. How long did you live in or near Griffith?
A. Well, approximately all of my life. I was
page 20 ~ born and raised right close to there-in three mile
of Griffith.
Q. Was there a church building at Griffith?
A. How's that?
Q. Was there a church building at Griffith?
A. It wasn't no building there at that time when I was born,
I don't suppose.
Q. Later, was t4ere a church building at Griffith 7
A. How's thaU
Q. At some later time, was there a church building at
Griffith t
A. Yes, sir.
Q. Do you remember when that church building was
erected1
A. No, sir, I do not.
Q. Do you know approximately?
A. How is that?
Q. Do you know the approximate time that that church
building was erected?
A. No, sir, I won't answer that.
Q. Do you know who built the church 1
A. Well, I couldn't really say that. No, sir, I couldn't say
who built it, but they all said my father helped build itMr. Johnson: We object to that, your Honor. He says he
does not know.
pag·e 21

t

Q. Mr. Morgan, counsel on the other side is objecting on the grounds that you are testifying to
what somebody else said. You just testify to what you know.
A. Yes, sir.
Q. Can you understand me all right?
A. I understand you and I understand him.
Q. Is it a fact that sometime during the time that you lived
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Arthur Morgam,.
at Griffith a church building ,vas built near the C. & 0. railroad track?
Mr. Stephenson.: vVe object, your Honor. He says he
does not know when the church was built or who built it.
The Court: No, I do not think any of that is material. You
all admit the church was built and torn down.
Mr. Stephenson: "re are not admitting who built it.
Mr. Johnson: We admit it is all g·one but the foundation.
The Court: That is right. There is no question about the
fact that the church was built and that the church was torn
down. So we can skip all of that.
Mr. Gentry: All right.

By Mr. Gentry:
Q. Mr. Morgan, could you describe for us what the church
building looked like f
A. Well,, it looked like-after it was torn down t
Q. No, sir, before it was torn down. You just tell the jury
what the church looked like.
page 22 ~ A.. "\"\Tell, it was a nice church, all I could tell. It
was a nice church.
Q. Do you know what the dimensions of the church were?
A. No, sir.
Q. How wide it was f how long it was? approximately.
Mr. Johnson: "\\7e object to that, your Honor. He said he
did not know.
The Court: There is no question about the fact it was 24
feet by 36 feet.
Mr. J olmson: I do not know what it was. He said he did
not know.
The Court: In your openin~ statement, you, more or less.,
conceded that was the size of the church. I do not think it is
material.
Mr. Johnson : I said it might be .

.By Mr. Gentry:
Q. Of what kind of construction was the church building,
~fr. Morgan Y
A. What do you mean f
Q. What was it made out off
Mr. Johnson: We object to that your Honor. Unless he
can show that this witness has gone into it to know what its
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construction was, he could not testify as to whether it was
wood on the ontsiae and whether it had plaster on the inside,
but he certainly could not testify as to what the
page 23 } studding and other heavy timbers were.
The Court: Objection overruled.
Mr. Johnson : Exception.
By Mr. Gen try :
Q. Did you understand my question, l\Ir. Morgan 1
A. Yes.
,Q. Will you tell the jury what the church was .built off
A. It was built out of lumber.
Q. How was it finished outside f
A. Finished out nice; it was painted.
Q. How was it finished inside¥
A. It was plaster. And it was-along up,, say about three
feet, there were boards around, what we call about :five or
six inches around.
Q. Is what you are trying to describe cnlled wainscoting?
A. That's it, I suppose. I don't know whether it is wainscoting, or what you call it.
Q. You talk right out so the jury can hear you. Can yon
hear me all right f
A. Yes, sir.
Q. You talk just as "loud as I am talking. Were you a member of this church f
A. Yes, sir.
Q. How long were you a member of this church Y
page 24} A. Well, about 40 years.
Q. About 40 years Y
A. Yes, about 40-not four, forty.
Q. Are you married., Mr. Morgan f
A. Married?
Q. Yes, sir.
A. I reckon so.
Q. Do you have a family!
A. Yes, sir.
Q. Were members of your family members of this church f
A. Yes, sir.
Q. How many are in your family?
A. There's 12 of us, 12 children in my family.
Q. Did they attend services at this church?
A. Yes, sir.
Q. Did they attend Sunday School at this church?
A. Yes, sir.
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The Court: ·when he says he is a member of the church,
does he mean he is a member of the Advent Christian Church Y
By Mr. Gentry:
Q. ,vhat is your faith by profession, Mr. Morgan Y
A. What is my faith!
Q. Yes, sir. What denomination do you belong to¥
A. Advent's
Q. You belong to the Advent Y
page 25 ~ A. Yes, sir.
Q. If I understand your testimony,, you were a
member of the Advent faith of Griffith Church; is that correct?
A. Yes, sir, I was a member of Griffith Church, yes, sir.
Q. Do you recall some of the ministers who served Griffith
Church!
A. Well, not too many of them.
Q. Can you name some of them for us Y
A. "\Vell, at first, I believe the fi1·st preacher at Griffith
Church was S. A. Mundy. The second was Preacher Roane
and Brother Good. Then come on down to Brother Gardner
and he preached in that church. It was all different denomi. nations preached in there.
Q. ·what were some of the other denominations that
preached there, Mr. Morgan?
A. Well, BaptistMr. Johnson: "\Ye object to that, your Honor. I do not
think that is material.
The Court: In view of what has been said here~ I think we
might as well let him testify to it.
Mr. J obnson: Exception.
By Mr. Gentry:
Q. Go ahead.
A. Presbyterian, Christian, and Advent.
page 26 ~ Q. Do you have any brothers who were members
of this church f
A. Yes, sir.
Q. ,vm you name them for us?
A. W. C. Morgan-right over there (indicating); Henry
Morgan-back here (indicating).
Q. They are brothers of yours?
A. Yes, sir.
Q. Do they have families, or not Y
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A. Yes, sir, both of them.
Q. How about members of their families, were they members of the Griffith church Y
A. Yes, sir.
Q. When we say members of the Griffith ·church, were they
members of the Advent Church of Griffith 7
A. They were members of Advent.
Q. Members of AdvenH
A. Yes, sir.
Q. Mr. Morgan,, you d~scribed to the jury what the church
looked like inside, how was it equipped? what kind of pews
did you havef what kind of chairs did you havef
A. Well, it wasn't any chairs at all, it was just common
benches, and it was all built out like most country churches
would be builtThe Court: I cannot hear him.
page 27

~

Q. Speak right up so they can ]1ear you.

A. The benches were made out of something like
that (indicating), the back,· and then the chair setting up
there called the pulpit, a great, big high chair. Over on the
left side it was an organ set there.
Q. How was the church heated Y
A. Rea ted by big stove.
Q. What kind of flue or chimney did you have¥
A. Well, from here up, say, here up, it was made out of
brick; and then from the stove up to the flue, it was tin pipe.
Q. What kind of roof did you have on the church?
A. Tin roof. Block. Something like that.
Q. Do you know anything about the destruction of the
church building, when it was torn down!
A. No,, sir, I don't know anything about it, when it was torn
down, or who tore it c19wn.
Q. Is there a church building there now, do you know?
A. There ain't no building there~ Part of the old church
is there, what was torn down.
Q. Have you continued to be a member of Griffith church Y
A. How is that¥
Q. Have you continued to be a member of Griffith church?
A. Yes, sir.
Q. Do you consider yourself now a member of
page 28 ~ Griffith chmch ?
A. I am a member of Griffith church; yes, sir.
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Q. What kind of lighting did you have in the church, Mr.
Morgan?
·
A. These here lamps setting on the side of the wall, hold
about a pint of oil, coal oil. Didn't have any electric lights
in there at all.
Q. Do you recall that sometime later it was wired for electricity!
Mr. Johnson: I object to that., your Honor.
A. I don't know. I couldn't tell you about that.
By the Court :
Q. ·when is the last time you attended church there f
The Court: He can't hear me. You ask him.
By Mr. Gentry:
Q. The Judge asked you a question. ·when is the last time
you attended church there 1
A. Well, the last time I attended church was before Sunday-that is, if you want to know when was the last time I was
attending church when the church was standing down there¥
Q. Yes, sir.
A. Well, it was quite a little bit, because I have been away
from home, I mean away from the church, and didn't have no
way to get there. The fourth Sunday in January,, I was over
there at the church.
page 29 }

1\fr. Johnson: We object to the answer as not responsive to the Court's question.
The Court: He lrns not told me when the last time was. Ask
him what year.
By Mr. Gentry:
Q. Do you recall what year before the church building was
torn down that you last attended services there?
A. ·well, I coulcln 't answer that.
Mr. Gentry: He says he does not remember.
A. (Con'cl) I can't remember.
The Court: All right. He was just talking about not see-

C

·'-F'"'·'"'"'"·='"

'

'

'

'

·,,~'..,a ....

Lucy Bro~!t al. v. Va. Advent Christian Conf., et al.
.

·,,,

51

,4rthur Morgan.
ing the electric lights, I wondered how long it had been since
he had been there.
Mr. Gentry: All right, Mr. Morgan. Your witness, Mr.
Johnson.
CROSS EXAMINATION.
The Witness: Come up here pretty close. I got a humbug
in my ear.

The Court : Mr. Johnson, make him talk out loud.
By Mr. Johnson :
Q. You talk out loud so the Court can hear you, and the
jury.
A. I understand you.
Q. I know, but you do not do it.
page 30 } A. I can understand you., but you can't hear
me.
The Court: We want to understand you, Mr. Morgan.
The Witness: You want me to talk loud enoug·h so he can
hearY
Mr. Johnson: Yes, sir.
By Mr. Johnson:
Q. Mr. Morgan, I understood you to say that when you
lived in that neig·hborhood that you lived about three miles
from the Griffith church, or the Griffith Station; is that righU
A. About three miles. Along somewhere about three miles.
Q. Where did you live then?
A. How is that?
Q. Where did you live at that time?
A. Where did I live at that time? Right close there at
about John Reynolds', there at Till Hinebow's place.
Q. In other words, as I understand from your testimony,
you lived on the left-hand side of the Cow Pasture River., going up t]1e Cow Pasture River?
A: On tlle right-hand side. I clidn 't say left-hand side~ I
said right-hand side.
Q. You mean, now, if you go up 42A. If you go up Cow Pasture River. This is t11e right,
ain't it?
page 31 ~ Q. No, the left is over here.
A. This is your left and this is the right. That
is the right over on the Till Hinebow place, ain't it 7

52

Supreme Court of Appeals of Virginia

. Arthur Morgan.
Q. Did you have to cross the Cow Pasture River to get to
your home, or not 1
A. No,, sir. I had to cross Cow Pasture River to get to
church.
Q. What is what I understand.
.A.. But I crossed the bridge.
Q. But if you were going up the river toward Millboro
Spring·-do you get me now Y
A. Going up the river toward Millboro Spring.
Q. From Clifton Forge.
.A.. Yes, sir.
Q. You lived on the left-hand side of the river; you had to
cross the river to get to the church; isn't that correcU
.A.. I lived on the left-hand side, sure. That is, from the
church.
Q. That is what I mean. Back in those days, 42 was not
improved, was it 1 it was a dirt road, the road up Cow Pasture
River?
.A.. ·well, in '42., I wouldn't tell you about that.
Q. I am not talking about '42, I am talking about the route
known aspage 32 ~ A. You are talking about the route known as
42?
Q. Yes.
A. It was a dirt road up there.
Q. And when you were attending church up· there, there
was a dirt road there, wasn't there¥
A. Yes, sir.
Q. You have not attended since the improved road has bee11
put in, have you?
.A.. y cs.
Q. Not prior to last fall f
A. The last time there was preaching there at Griffith
church was S. A. Mundy preached there. I went to church
when S. A. Mundy preached there. I don't know when that
was. I couldn't answer that question.
Q. And you have not been there since Y
.A.. I have been over thereQ. No, I am talking about to a church service.
A. I haven't been to no service., no, sir, not since that time.
Q. We are leaving out of consideration the meeting that
yon went to last fall; do you understand Y
A. Last fall, over there f
Q. Yes, we are not considering that now. But prior to
then, the last time you went to services at the Griffith church
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was when Mr. Mundy was the pastor there; is that
right f
A. No, not when he was pastor there. He left
Griffith church and went to Florida and preached there a
while, and then he come back there and held a week's meeting. Then he went back again and stayed a couple, two or
three years and come back and preached again, and I was over
there to hear him.
Q. Do you have any idea when that wast
A. No., I do not. You ask some of these other fellows about
that.
Q. In your opinion, it was 10 or 15 years or more agoY
A. 15 or more years since .he preached there Y
Q. Yes, sir.
A. I don't think it was that long, hrother; no, sir.
Q. Did you ever attend services there while Mr. Rutherford was preaching there 1
A. Yes, sir, I have.
Q. You did not go of ten, did you?
A. No,, sir, I did not.
Q. How often would you go-once or twice a year?
A. Oh, maybe four or five times a year.
Q. You are now living up on what we call the Scott Farm;
isn't that true ?
A; That is right.
Q. When were you last on the church premises?
A. When was the last time I was on the church
page 34 ~ premises Y
Q. Before the church was removed.
A. \Vell, I would say about a year, something· like that.
Just walked by there and looked at the church.
Q. You never paid any particular attention to it then?
A. Yes, I was on the inside of the church.
Q. How long have you been living on the Scott Farm?
A. Four years.
Q. When you moved from your father's place, or where
you had lived down there before, where did you move from
to the Scott Farm¥
A. \Vhen I moved to the Scott Farm, I was living on the
Dixon place., John A. Dixon.
Q. That was up or down tl1e Cow Pasture River?
A. That was up near Nimrod Hall.
Q. How far would you say that was from the Griffith church 1
A. Well, I judge about 20 miles. No, I will take that back.
It's about 18 mile.
page 33

~
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Q. Then you moved from that place to the Scott Farm, did
you?
A. Yes, sir.
Q. And since you have been up there, you have been attending church at the Central Church, haven't you!
A. No, sir, I went down there once. Once., that's
page 35 ~ all I went.
Q. Don't they run a bus there to furnish you a
conveyance to the Central Church?
A. Yes, sir, they run a bus. They run a bus.
Q. And you went there once 1
A. I went there once to preaching. I tell you just exactly
how I quit going there, J\fr. Johnson. Just simply because
they tore our church down. You got that, didn't you T
Q. I g·ot it.
A.. Then you turned around and tried to get my wife and
myself and my brother back there to join the Central
Church-

Mr. Stephenson: "\Ve object.
A. -to join the Central Church, and we didn't want to
leave our other church at Griffith. That's how come.
Q. But you have not been to the other church since Mr.
Mundy last held a meeting there f
A. I believe I went once or twice to hear Mr. Revercomb. I
can't tell you when that was because I don't know.
Q. Mr. Rutherford preached there about six or seven years~
did he not?
A.. I couldn't tell you how long he preached. He might not
have preached six months.
Q. I am trying to get this clear before the jury and the
Court. You went once or twice while Mr. Rutherford was
preaching out there 1
page 36 ~ A. I might have went longer than that. I don't
know. I just can't remember.
Q. But your recollection is that you stated once or twice?
A.. I stated once or twice.
Q. And the time that you were there other times was when
Mr. Mundy was carrying on a meeting?
A.. Holding a meeting. ·when Mr. Rutherford preached
there, I went there once or twice. I couldn't tell you when that
was. So far as I can remember, I can remember that very
well.
Q. When you went to this church, you had to ford Cow
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Pasture· River or stop over on the left-hand side and walk
across the bridge, Cow Pasture bridge?
A. Cow Pasture bridge, and went through Coleman's tunnel.
Q. How far would you say it is from Cow Pasture t~the
swinging bridge there at Turner's Eddy-to the church f
A. Well, I'd say about a quarter of a mile, or a little better.
Q. Quite a number of people have moved away from Griffith
Station?
A. Quite a number of people have moved away on the
ground.
Q. In other words., there are fewer people there
page 37 } now than there were 25, or 10, or 15 years ago?
A. Well, I would say that. But, in the meantime,
a lot of little fellows over there is growing up-little children
is growing up.
Q. You say that at the time you attended church there the
lights they used were just ordinary oil lamps?
A. Oil lamps, that's right. If there was any electric there,
I can't remember it., I don't know. I don't know anything
about the electric.
Q. Mr. Morgan, this meeting that you went to over there
on September 30, who invited you to that meeting?
A. Which? after the church was tore down?
Q. September 30, of last year.
A. Brother Turnbow.
Q. Mr. Turnbow invited you?
A. Said they were going to have a meeting over there and
wanted all of the members to attend a service.
Q. Did he come to see you or write yon about it?
A. No, sir, we just got word from this, that, and the other
one. He didn't write us.
Q. None of your children attended the· Griffith church!
A. Yes, sir.
Q. I mean they do not·attend it now and have not for years?
A. Well., no, I wouldn't say that.
page 38 } Q. That they had?
A. I wonldn 't say they have; I won't say they
haven't.
l\fr. Johnson: That is all.
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RE-DIRECT EXAMINATION.
By Mr. Gentry:
Q. Mr. Morgan, in answer to one of Mr. Johnson's questions, did you say that you had been asked to join another
church 1
A. Yes, sir, I did.
Q. By whom were you asked 7
A. Brother Polk over there and Brother Owen tried to get
metoQ. Speak so Mr. Lee can hear you.
A. I say Owen Nicely and Brother Polk here, both, begged
me and my wife both to leave the Griffith church and come to
the Central Church.
Q. Did you affiliate yourself with the Central Church?
A. How is thaU
Q. Did you join the Central Church?
A. No, sir.
Mr. Gentry : That is all.

RE-CROSS EXAMINATION.
By Mr. Johnson :
Q. You stated that you moved up on the Heights
to the Scott Farm from the J. A. Dixon farm~ from
up on the Cow Pasture¥
A. How is tlmU
Q. You stated that you moved from the J. A. Dixon farm
up on the Heights 7
A. I did. Up on the J. D. Stover's farm.
Q. That is up on what they call the "Heights" in Clifton
Forge?
A. That's right.
Q. And you had been living on the Scott Farm where you
are about four years¥
·
A. About four years, that is right.
Q. How long did you live on the Dixon farm 1
A. Four.
Q. Four years f
A. Yes, sir.
Q. Prior to that, where did you live before you lived on
the Dixon farm?
A. Well, before that, I como-you want to knowQ. Before you went to the Dixon farm.
page 39

~
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A. Selma.
Q. Selma?
A. Selma.

Q. How long did you live there 7
A. 13 months.
Q. Where did you live before you lived in Selma?
A. McGraw's place. That's up on Mill Ci:eek.
·
Q. Where is that! ·where is Mill Creek and McGraw's
Mill!
A. Up above Millboro.
Q. That is in Bath County T
A. That is in Bath County.
page 40 ~

The Court: Mr. Johnson. ask him how far the Scott Farm
is, so the jury will know, from the Griffith church.
Q. How far is it from where you live now., the Scott Farm,
to the Griffith church ·r
A. About seven mile.
Q. How far is itA. About seven mile and a half, somewhere along there. I
never have measured it, I don't know. I am just guessing at
it.
Q. If you could not ford the river, you would have to get
out and walk the balance .of the wav?
A. When you couldn't ford the 1:iver, I would get out and
walk right across the wire bridge up to the church.
Q. How far is it from the Scott Farm to the Lone Star
Church?
· A. Well, about six mile.
Q. About six mile?
page 41 ~ A. Yes.
Q. How far is it from the Scott Farm, where
you live, to the Central Church Y
A. I will say about five.
Q. They are both ..Adventist churches., aren't they Y
A. They are Advent churches, yes, sir.
1\fr. ,Johnson : v.,re are through.
Mr. Gentry: That is all, Mr. Morgan. Thank you sir.

Mr. Gentry: Your Honor, it is almost twelve.
The Court: Let's go ahead.
Mr. Gentry: Miss Mary Lucy Strong, please.
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was sworn in behalf of plaintiffs and testified:

DIRECT EXAMINATION.
By 1.\fr. Gentry:
Q. Will you state your full name f
A. l.\Iary Lucy/ Strong.
Q. This is an odd question I am about to ask you., but would
you mind telling us your age?
A. Fifty-five.
Q. Where were you born and rearedJ
A. In G-ritlith.
page 42 ~ Q. ·where is Griffith!
A. It is about eight miles cast of Clifton Forg·e
on the C. & 0. Railway.
Q. Is that in Alleghany County¥
A.. Alleghany.
Q. ere you associated with the church at Griffith¥
A. Yes, sir.
Q. ·wm you tell us what the nature of your association with
Griffith church was?
A. Well, I have gone to Sunday School and church there
since I was large enough, and I have always taken an active
part in both Advent, Presbyterian, Baptist, and Christian
services.
- Q. Suppose you describe for us and to the jury the church,
what it looked like., at Griffith, Miss Strong.
A. ·wen, it was a frame building, and it was plastered. It
was weatherboarded on the outside. And since I can remember, we had a choir loft put in on the left side of the pulpit.
It had three windo,, s on each side, was :finished with wainscoting, and it was papered and paneled, with the border of
the paper used for paneling instead of borders around the
usual way to finish paperin~ the building.
Q. What did you use for lightingf
A. vVell., for years we used big lamps from the ceiling, and
then we had the side lights, the hanging lamps on
page 43 ~ the side, four on either side. And then during· the
last war, we had the cburcl1 wired; the B. A. R. C.
men wired the church for us for a chicken dinner.
Q. Will you explain to the jury how you paid for the wiring
of the church, how it was paid for?
A. ,vhy, a chicken dinner.
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Mr. Johnson: We object to that, your Honor. I do not
think that is material.
The Court : She has already testified. It is not material. (Con'd) So that they would come and wire the church
for us if we would give them a chicken dinner~ which we did.
By Mr. Gentry:
Q. When you refer to ''we"A. I mean, it was served at my home. Mrs. Brown came
and helped to cook it, and ~fr. Willis contributed a pork shoulder, and Edgm· Morgan sent us four or five chickens.
Mr. Johnson: I object.
The Comt: Objection overruled.
Mr. Johnson : Exception.
By Mr. Gentry:
Q. You spoke of the choir loft, I believe?
A. Just a raised platform.
Q. How was that work :financed f
page 44

~

Mr. Johnson: We object to that.

A. Ice cream suppersMr. Johnson: vVe object to that.
Mr. Gentry: I think this goes to the question of damages
besides giving the jury a picture of w]iat it looked like inside.
The Court: It mig·ht p:ive them a picture of what it looked
like. Go ahead. Objection overruled.
Mr. Johnson: Exception.
A. ( Con 'd) It was just a raised platform, just two steps
to make it even with the pulpit, and it was on the left side
of the church.
By Mr. Gentry:
Q. What form of g·overnment was observed at the church?
A. Congregational.
Mr. Johnson: We object to that., your Honor. The deed
and everything shows that this was deeded to the Adventist
faith. I do not think she can come in and say-

'1·
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By the Court:
Q. Are you a member of the Advent Christian Church f
A. No, I am not.
The Court : Objection sustained.
Mr. Gentry: If your Honor pleaseThe Court: If she is not a. member of the church, she cannot testify about the government.
page 45 ~ Mr. Gentry: This witness testified she attended
it as a union church.
The Court : It would be purely hearsay on her part. She
is not a member of the Advent Church.
By Mr. Gentry:·
Q. Did you attend services of the Advent faith conducted
at the church, Miss Strong?
A. Yes, sir.
Q. Do you recall some of the ministers who served at the
church?
A. Do you mean of all denominations?
Q. Yes, ma'am.
A. Mr. Mundy; then we had a Methodist minister, Mr.
H.M.Mr. Johnson: vVe ·ob.iect, if your Honor please. \Ve think
they should confine it to Adventists.
The Court: Objection overruled.
Mr. Johnson : Exception.
The Court: The deed referred to ot11er denominations
when not inMr. Johnson: I do not want to argue with your Honor,
but., on the other hand, this is not a suit for any other denomination.
The Court: I understand that.
The Witness: Mav I answer f
page 46 ~ Mr. Gentry: Yes. ·
A. (Con'd) Mr. H. M. Roane, from Staunton, was a
Methodist minister who served the church there; Mr. Hopkins,
Christian minister served the church there for several years,
Mr. J. A. Hopkins; he was followed by James Bryant, a
student of Lynchburg College; then Rutyard Grayvill, he was
from Clifton Forge, but he was a student at Moody Bible Institute at the time.
Then we have had Mr. Robert Arrowwood,, a Presbyterian
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minister from Hampden-Sydney, he was a student at Hampden-Sydney; and Mr. Gordon Ropp, he was also a Presbyterian. Then we had Mr. A. 0. Guy, who was a student of
Lynchburg College, and Mr. H. L. Reid, who was the last
minister that we had, was a student at Lynchburg College.
By Mr. Gentry:

Q. What denomination was Reverend Reid T
A. Christian. He held his last service there the last Sunday in September in 1948.
Q. In 1948?
A. Yes.
Q. During· this period that you have named the various
ministers who have served there, have there been interruptions., periods of interruptions?
A. Short periods of interruption of ministers. Then I can
remember quite a few of Advent ministers who have been
there, because I worked with all of them.
page 47 ~ Q. " 7hat caused these various interruptions in
the holding of services at Griffith church 1
A. Well, I think it was sometimes lack of leadership.
Mr. Johnson: Lack of whaU
The ·witness: Lack of leadership.
By the Court:

Q. ·who were some of the Advent ministers T
A. Mr. Mr. Spencer was there; Mr. Mundy, Mr. S. A.
Mundy; Mr. Estoe Mundy; Mr. Price, Mr. G. W. Price; Miles
Price held a revival meeting there ; and Mr. Rutherford.
By Mr. Gentry:

Q. Do you know whether or not Reverend R. C. Polk has
held services at Griffith church?
A. Not to my knowledge .
. Q. Do you live at the Griffith eommunity nowf
A. Not right now. I still have my home there.
Q. Since when have you temporarily not lived at Griffith f
A. I left there on the 9th of September, 1950.
Q. Up until tl1at time, did Reverend Polk hold any services
at Griffith church?
A. No, sir.
Q. Mr. Johnson, in his openinQ; statement to the jury,, referred to the discontinuance of the electric current, the elec-
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tric lights of the church. \V ould you tell us why
page 48 ~ the lights were disconnected f
A. Yes, sir. '\Ve were having our services in
the afternoon, and I wrote to the B. A. R. C. to discontinue
our services, that we were not using it, and it just seemed
like it was a waste because I paid all of the bills to the electric company, the B. A. R. C.
Q. Did you continue., or not, to use the church?
A. Yes, we bad services after the lights were taken out,
because Mr. Reid preached in the afternoon then.
Q. Do I understand you correctly that you chqnged your
regular time of worship fromA. '\Vell, at times he would come and held a night service,
but after he didn't hold any night services,-sometimes during the week he would come for a nip;ht service, but after he
discontinued the night services, I clidn 't have the meter removed. Someone else., when they went to tear the church
down, evidently had the meter removed, because I did not because I just had the service discontinued.
Q. Tell us whetl1er or not there were, in addition to preaching services, Sunday School services we1re held at the church?
A. We haven't had Sundav School since Mr. Reid left. ·we
had Sunday School before timt.
Q. "\Vill you tell us something about the nature of the Sunday School1
page 49 ~ A. Well, it was a union Sunday School; we used
the David C. Cook literature, which is interdenominational.
Q. You say you had a union Sunday School. Do I understand from that that all denominations participated in the
Sunday School?
A. Yes, sir. Mr. uncle., who was a Baptist, was superintendent for a long time.
Q. ,vba t was his name?
A. Mr. J. P. Turner.
Q. He was a Baptist by profession t
A. Yes, sir, and he was superintendent and Mr. J. vV.
Brown was superintendent.
Q. ·were you related to Mr . .Andrew J. Turner?
A. Granddaughter of Andrew J. Turner.
Q. It is in evidence that in 1895, Mr .. Andrew J. Turner
conveyed this plot of land to Griffith church. You say that he
was your grandfather?
A. Grandfather.
Q. What was his religfous faith?
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A. He was an Adventist.
Q. At the approximate time of the last services that were
held at Griffith, could you name for us members of the Advent
faith who were members of Griffith church 1
A. I could name them, who they were supposed to be, but
I have no knowledge of their church book. But
page 50 ~ they were Mr. Morgan 's-1\fr. Arthur Morgan's
mother., Mrs. Ellen Morgan, has always been a
member of the church; and Mr. Henry :Morgan, Mrs. BrownQ. What Mrs. Brownf
A. Mrs. Lucy Brown, and Roy Brown were members of
the Adventist Church.
Q. A while ago you spoke of a choir loft; what seating arrangement was provided for the choir 1
A. We had chairs.
Q. Could you tell us how the chairs were acquired t
A. Yes, sir, I look up a Larkin order. Larkin Company
allowed churches or clubs the privilege of taking orders; instead of taking the premium, they would have the cash, and
I purchased the chairs with the money from the Larkin order.
Q. I will ask you whether or not there were hymn books
in the church!
A. Yes.
Q. Will you tell us how they were procured 1
A. Well, we had a home-coming. "\Ve took a silver offering and boug·ht the hymn books.
Q. During recent years., were there any repairs made to
the church?
A. Not since it was papered and painted inside.
Q. Do you recall approximately wl1en that was T
A. No, I couldn't tell you exactly.
page 51 ~ Q. Who did the papering and painting?
A. Harry Whitesel, from Clifton Forge.
Q. How was that paid forY How was it financed?
A. Well, Mrs. Herman Putnam, she was Nellie Morgan
Putnam, worked to raise funds along with the rest of us. We
all worked together and raised funds to paper the church.
And when they got it papered, we didn't have enough to paint
the pews and we took $25.00 of Sunday School money and
paid Mr. Whitesel to paint the pews because we thought it
would look like an unfinished job to have the new papering
and not have the painting done.
Q. Do you recall approximately when you last attended
services at Griffith ·church?
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A. I was there when Mr. Reid preached his last sermon, the
last Sunday in September in 1948.
Q. "'Will yon describe to the jury the general condition of
the church at that time.
A. There were two leaks in the church. One of themwe had tried to find the leaks., and one of them was caused
from a .22 bullet hole in the roof, and there was another one
just over the middle window on the right-hand side where
it had leaked around the flue and ran down the sheeting. And
there was a piece of plaster, right good sized piece_ of plaster,
off.
Q. On the whole, what was the general condi. page 52 ~ tion and state of repair of the building?
A. ,ven, with the exception of a few loose pieces
of paper and those two leaks, it was in, I would say~ good condition.
Q. In what kind of condition Y
A. Good condition.
Mr. Gentry: ·witness with you, Mr. J obnson.
CROSS EXAMINATION.
By Mr. Johnson:
Q. Miss Lucy, when did you move away from Griffith Y
A. On the 9th of September, 1950. I still have my home
there.
Q. vVhere are you now livingY
A. Millboro.
Q. You mean Millboro Station 1
A. :Millboro Station.
Q. You say the chairs were paid for largely due to your
leadership 1
A. I took the Larkin order.
Q. So the chairs belong to what you call your denomination?
A. No, sir, we gave them to the church. We didn't give
things and claim them for our side and somebody else's side.,
we gave them for the good of the church and the
page 53 ~ community.
Q. In other words, the way I understand, you
just placed them there and left them; is that correct?
A. Yes, they were for the church and the community.
Q. When the electric lights were put in, what did you do
with the oil lamps T

Lucy Brown, ..et .al. v. Va. Advent Christian Conf., et al.

65

Ma.ry Lucy Strong.
A. They were still in the church.
Q. But you used the electricty for lights all together?
A. They bad been taken down from the hall and were in the
back of the church.
Q. In other words, you tool~ down the lamps and put them
in the back of the church?
A. Yes, took down the lamps.
Q. So if you were going to have evening service, yon were
dependent entirely on the electricity,, after it was put in
theref
A. After we discontinued our night services, I just had the
electricity discontinued.
Q. I understand you to say that was in 1948?
A. '48.
Q. Do you recall T
A. It was before-Mr. Reid was still there and was having
serv~ces. But it was sometime in the early part of '48. I just
don't know the exact date, but it would be on record.
·
Q. Who was the last Adventist pastor there; do
page 54 ~ yon knowT
A. Mr. Rutherford.
Q. When was he there last; do yon remember?
A. No, I don't remember.
.
Q. Did you liave charge of the Sunday School there for a
while when the Christians were operating in the church?
A.· I ·bad charge of Sunday School for several years.
Q. Did you keep a record T
A. They were in the church.
Q. They were in the church Y
A. In the church.
Q. How long did yon operate Sunday School there last, up
to the last time?
A. Five or six years.
Q. Do you remember when yon commenced Y
A. No, I don't.
Q. Do you remember when you stopped?
A. In '48.
Q. I hand you this book, Miss Lucy, and ask yon if this is
one of the books of records of the Sunday School while you
were holding it theref (Handed witness.)
A. Yes, it is, because it bas my name on it. But that isn't
my handwriting.
Q. You know that is the official record of the
page 55 ~ Sunday School for the time shown t
A. Yes, this is one of the books.
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Q. And the records of attendance and collection, as shown
in this book, are correct, so far as you know?
A. So far as I know.
Q. They were made up there at the meeting·s, weren't they?
A. Yes, they were always made up at the meetings.
Mr. Johnson: We want to introduce this in evidence, your
Honor.
A. (Con'd} That wasn't the last Sunday School we had.
Mr. Johnson: We offer it.
The Court: All right, mark it exhibit A.
(The Sunday School record book was received in evidence
as Defendant Exhibit A.)
By Mr. Johnson:
Q. As I understand, you were a member of the Christian
Church?
A. Clifton Forge Christian Church.
Q. Was your family, who lived there years ago, also members of the Christian Church 7
A. They were also members of the Christian Church.
Q. None of you at any time belonged to this Griffith church T
A. My half-sister was one of the charter mempage 56 ~ bers of the Griffith church.
Q. Who was that Y
A. Mrs. W. T. Painter, of Luray, Virginia.
Q. How long has she been away from there?
A. Oh, she has been away for forty or more years.
Q. Miss Lucy, I did not understand you exactly. You spoke
of the paper there as being bol'der paper. Diel I understand
you to mean by that that if there was any wainscoting, that
the paper was put in thereA. No, it was paneled. The paperhanger, instead of using
the border of the paper around the edge, he made beautiful
panels-three above the pulpit and one between each window
·
and two in the back.
Q. And you said Mr. Harry Whitesel?
.A. Mr. Harry Whitesel, of Clifton Forge.
Q. That as far as you know, there had been no repairs to
the church since this was done Y
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A. No, just little things that were in the back of the Sunday School.

Mr. Johnson: That is all.

RE-DIRECT EXAMINATION.
By Mr. Gentry:
Q. Miss lll ary, let me ask you two or three more questions
in connection with these Sunday School records
page 57 ~ that Mr. Johnson banded you. To whom did the
Sunday School r.ecords belong·?
A. They belong·ed to the Sunday School. It was a union
Sunday .School, H was not connected with either church, Christian or Adventist.
Q. I think you answered this on your cross examination.
I know from that record that it refers to different dates in the
year 1946. Were there other records kept and maintained
since 1946?
A. Yes, sir.
Q. Were similar records kept up until 1948?
A. Yes, sir.
Q. I want to hand you a picture of a building and ask you
if you will identify that building from this picture f
(A photograph was handed the witness.)

A. Griffith church.
Q. Is this a picture of Griffith church that we have been
talking about 7
A. Yes, sir.
Q. Is that the way the church looked before it was destroyed¥
A. Yes, sir.
Mr. Gentry: I want to offer this as plaintiffs' exhibit 1.
(The photograph was received in evidence as Plaintiff Exhibit 1.)
~

Q. Miss Ma,ry, in connection with the services
that were held at Griffith church, did I understand
from you that you attended, for the most part, all of the services regardless of what denomination may have been conducting the services ?
page 58
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A. Yes, sir.
Q. Who was your father?
A. Thomas D. Strong.
Q. Did he attend services at Griffith church?
·A. So far as I knew. I was small when he died.
Q. Do you know what faith he belonged toY
A. Christian.
Q. Christian faith?
A. Christian faith.
Q. Do you know whether or not he was active in the Griffith
church?
A. Yes, sir. He was Sunday School superintendent when
I was a child.
Q. For your information, I might mention this. The defendants, in their Answer, have alleg·ed that during the last
few years before the church was destroyed, the Christian people held services. Do I understand from your testimony that
the Christian denomination conducted services throughout
this period that Griffith church existed?
A. Up until '48.
page 59 ~ Q. That is from the time of your earliest recollection 7
A. Well, there would be periods in there that we didn't
have a pastor, but from the early '20's until '48, with the exception of maybe a year or two, we had a pastor.
Q. That is, the Christian faith f
A. Yes, the Christian.
Q. And it was during· this same time that the Adventist
faith had ministers also?
A. Yes, we had Mr. Percy and Mr. Rutherford worked in
conjunction. We would have services one Sunday and probably they would have them the next.
Q. Do I understand correctly that the people in the community, as a general proposition, attended all of the services?
A. All of the services.
Mr. Gentry: Thank you.

RE-CROSS EXAMINATION.
By Mr. Johnson=
Q. Miss Lucy, did I understand you to say,-I just wanted
to be sure whether I was correct in my hearing-that the last
Adventist preacher that conducted services there was Mr.
Rutherford Y
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A. Mr. Rutherford.
Q. You said that .the Sunday School held them
page 60 ~ as a union Sunday School?
A. They were always union.
Q. Always union f
A. Yes.
Q. vVas anyone else holding any Sunday School there, any
other denomination, at that time f
A. No, sir, we all hit together in tl1e community.
Q. In other words, everybody that attended Sunday School
there was counted in the record 1
A. Yes, sir.
Q. Do you know where the records are. since 1946 t
A. They were in the church.
Q. W110 kept the records since 1946 ¥ if you know.
A. No, I don't know who.
Q. You were still superintendent¥
A. I ,vas still superintendent. And lots of times, if the
secretary-my cousin, Perry Turner, was secretary for quite
a while, but after he moved away, we would have Ermo_n
OonnelQ. Girl or boy?
A. -he acted as secretary. Boy.
Q. How do you mean f
A. E-r-m-o-n, I guess. But before they moved away, he
would act as secretary. Different ones. I don't think we
ever had a regular one after my cousin left.
page 61 ~ Q. You did not have a regular one from what
period?
A. From '46.
Q. In other words, from '46 on, you did not have any regular secretary at all?
A. Yes, we just bad someone who was in the Sunday School
to act as secretary.
Q. What was your attendance after '46 ¥ about the same as
shown around '46 7
A. Well, I couldn't say offhand what the attendance_was.
But when we had Sunday School, if there were only five there,
we felt it was our just duty to have services for five people
who wanted to go to Sunday School.
Q. When you speak of the picture (Plaintiff Exhibit 1),
you mean that this is the style of the building?
A. Yes, sir.
Q. You do not know when that picture was taken, or anything¥
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A. I don't know.
Q. So when you speak of this is the way it looked, you are
talking about the style of the building7
A. And the condition of the building·.
Q. You spoke of a certain meeting there that you said certain of the members attended; what meeting was thaU
I think you gave Ellen Morgan, Henry Morgan, Mrs. Lucy
Brown, and Roy Brown. Do you mean they atpage 62 r tended?
A. From time to time.
Q. You do not mean they were all there at any one meeting?
A. No, they were regular attendance.
Q. One might have been one time, two another time, three
another {ime, four another time, and sometimes not any; that
is correct¥
A. Well, I don't think we ever had any services that there
wasn't somebody there.
Q. I am talking about these four people that you named.
A. Well, there was always some of them there.
Mr. Johnson: That is all.
.
Mr. Gentry: That is all. Thank you, Miss Mary.
T!ie Court: Gentlemen, we will take an adjournment until
1 :25. While you are out, do not talk to anyone about the case

or discuss the case with anyone. You people in the courtroom, do not talk to anyone about the case where the jury
might hear it. Do not discuss the case at all.
Court will be adjourned until 1 :25.
(A recess was taken for lunch until 1 :25 p. m.)

page 63 ~

.AFTERNOON SESSION.
1:25 p. m.

(The trial continued.)
Mr. Gentry: I would like to call l\fr. M. J. Putnam.
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M. J. PUTNAM,
was sworn in behalf of plaintiffs and testified_:

DIRECT EXAMINATION.
By Mr. Gentry:
Q. You are Mr. M. J. Putnam t
A. Yes, sir.
Q. Where do you live, Mr. Putnam?
A. Clifton Forge.
Q. You are an attorney by profession; is that correcU
A. Yes, sir.
·
Q. Are you familiar with the Griffith vicinity Y
A. Yes, sir, I was born and reared there.
Q. Are you familiar with the church building that was at
Griffith?
.
A. Yes, sir.
·
Q. Do you recall wl1en the building was built?
A. I recall very well when the building was built, but I do
not know that I can say the exact date. I think it was about
the year 1895.
·
-Q. Could you tell us who were some of the peopage 64 ~ ple who participated in the building of the church Y
A. Well, I think practically every man in that
neig·hborboocl worked on that church. I know my father did,
and my uncle, C. S. Griffith, and Mr. Eel Ross, and Mr. Anderson Ross, Mr. Dave Ross, Tommy Linkswiler, and I think
Mr. Pucket and Mr. Gilmore, and another man from Wilcher"s
Creek by the name of Bill Crawford-I know he dug most of
the foundation and he stayed at our house while he was digging·. I heard him talking about it.
Q. You refer to your father as having contributed work to
the church building·, the building of the clmrch, I would like
to ask you what trade or business was your father engaged
in?
A. He was a carpenter.
Q. During recent years, Mr. Putnam, could you give us,
first, a general description of the- church building 1
A. I don't know. It was a frame building. Of course, it's
a guess with me, but I think probably about 24 to 26 feet in
width and probably 35 to 38 or 40 feet in length.

Mr. ,Johnson: Your Honor, we object to this testimony.
According to what Mr. Putnam says, I understood him to say
it was suggested to him.
The Witness : Yes, I never-

Supreme Court of .Appeals of Virginia

72

M. ,J. Putna1n.
Mr. Gentry: _He said his statement was a: guess.
By the Court :
Q. Did you say you were guessing or that it was
suggested to you?
A. I would say that the church was about that.
Q. What I am asking you, are you guessing at what it wasT
or did someone tell you what it was Y
A. I meant to say what I thought it was.

page 65

~

The Court: All right, sir. Objection overruled.
By Mr. Gentry:
Q. Could you give us some gener.al description of how the
church was furnished and :finished inside!
A. Well, it was wainscoted up, I would say, about four or
five feet, and plastered; and I would say it was about 15 feet
up to where it began to arch up, the eaves of the roof, and
then it arched over. I would say that the height of it was
about 15 feet. And it had plain flues that were made by the
ca1·penters there on the ground, and pulpit that was made by
them, org·an, swinging lights. I don't know how many lights
there were. They weren't the reg11lar kerosene lamps, but
they had a couple of those.
Q. Did you say it had an organ? or did I misunderstand it Y
A. Yes.
Q. It had an organ?
A. Yes.
Q. During recent years, specifically in 1950, did
page 66 ~ you have occasion to be on the grounds where the
church building was Y
A. I didn't have occasion to be right on the grounds, I was
very close to it. I was at Griffith Station. I passed back and
forth there, probably 50 or 75 yards from it.
Q. vVas that in the year 19501
A. Yes.
Q. What was the general condition and appearance, the
general state of repair, from what you could observe?
.A.. It was good. I couldn't see any difference in the general appearance of it to what it was 20 years before, fromQ. There has been introduced in evidenceA. -from the outside.
Q. Go ahead, Mr. Putnam. Pa.rdon me for interrupting.
A. Well, that is all.

.
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Q. There has been introduced in evidence a picture of the
church (handed photograph to witness). Would you say, from
what you say of it in 1950, that picture is fairly accurate reproduction of the front of the church 7
A. I would say when I last saw it, it looked as well then as
it does in this picture. Probably the paint on the front of it
here appears a little brighter than it did.
Mr. Johnson: Appeared what, than when you saw iU
A. ( Con 'd) Yes. In the picture, it looks to me a little
brighter. Of course, it's shade there and looks
page 67 r like there is sunlight shining· on it. Other than
that, I couldn't see any difference much when I
last saw it than 20 years ago.
· Q. That is a picture of the front of the church?
A. Yes.
Q. No doubt about that?
A. Not a bit.
Mr. Gentry: Witness with you, Mr. Johnson.
CROSS EXAMINATION.
By Mr. Johnson:
·
Q. Mr. Putnam, how long have you lived in Clifton Forge¥
A. Since 1912.
Q. And you are a member of the Christian denomination,
aren't you!
A. Yes, sir.
Q. How long have you been a member of the Christian denomination 7
A.. I joined when I was 16.
Q. ·was that after you moved to Clifton Forge, or before
you moved to Clifton Forge?
A. Before.
Q. Was that while you were living at Griffith 7
A. Yes.
page 68 r Q. What church did you join, what Christian
church?
A. I jointed the church that had church there.
Q. How old are you now, Mr. Putnam?
_
A. Seventy-two.
Q. When you were over there in 1950, you were on business
not connected with the church, weren't you f
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A. Yes.
Q. You were not paying any attention particularly to the
church!
A. No, it was in connection with a suit we had over in Bath
County.
Q. You just happened to drive by there and give it a casual
glance like you would any other building· you passed by?
A. I always looked at the church every time I was over
there.
Q. And it is your recollection that as far as your comparison with the picture, at the time you saw it the paint seemed
to be worse on the front than it does in the picture?
A. Yes, this appears to be newly painted, to me, there. It
didn't appear to be very recently painted, but I can't see any
difference in the building to what it was 10 or 20 years ago.
Q. You say that as you recall, as I understand~
page 69 ~ that they had kerosene lamps ha,riding down in the
middle of the church f
A. Well, that has been a long time. That is my impression
at this time, that they did have two hang'ing lamps.
Q. Is it your impression that, as I gather from your testimony, the church was open clear up into the gables on the inside?
A. Yes. My recollection is it arc1Jed after you got up past
the eaves of the house.
Q. You understand what I am asking you? It was open
-all of the way up into the gables and was not sealed off about
where the gables starU
A. I am not sure about that. Of course, this arch that I
am speaking of didn't follow the roof all of the way up, it was
only a certain distance and then it came squarely across.

Mr. Johnson : That is all.
Mr. Gentry: Thank you.
Mr. Byrd: Mrs. Roy Brown, will you come around and be
sworn, please.
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MRS. ROY (LUCY) BROWN,
was sworn in behalf of plaintiffs and testified:
DIRECT EXAMINATION.

By Mr. Byrd:
Q. Mrs. Brown, speak up so the Court and jurv can hear
you. Where do you live, Mrs. Brown?
' .,
A. At Griffith, Virginia.
By the Court :
.
Q. Are you the same as Mrs. Lucy Brown?
A. Yes, sir.
Q. You are one of the plaintiffs in this case Y
A. Yes, sir.
·
The Court : All right.
By J\fr. Byrd:
Q. You live at Griffith Station Y
A. Yes, sir.
Q. ,Vhere is that, Mrs. Brown-Alleghany County or Bath
County?
A. Alleghany.
Q. Located in Alleghany County, Virginia 7
A. Yes, sir.
Q. How far from Clifton Forge 7
A. About eight miles.
Q. Are you a member of the Advent faith, or were you Y
A. Advent. Have been since 1924.
page 71 } Q. You have been a member of the Advent
Church since 1924?
A. Yes, sir.
Q. Are you a member of the Griffith Advent Church Y
A. Yes, sir.
Q. You say you have been a member since 1924. The members of your family, your husband.A. Yes, sir.
Q. -does he belong to the church there T
A. Yes, sir.
Q. How many children do you have?
A. Eight.
Q. Ha·ve. they been raised up there Y
A. Yes, sir, they have been raised in Griffith, in the Griffith
church.
Q. How far is the Griffith church located from the property
where you live there Y
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A. I expect you could walk there in about ten minutes from
the place.
Q. This is a suit brought by you and other people there in
the community for the tearing down of this church; you are
one of the parties who brought this suit?
·
A. Yes, sir.
Q. Your name is signed to the papers in this case?
A. Yes, sir.
page 72 ~ Q. When was this church torn down, Mrs.
Brown?
A. The last part of May.
Q. Wbat year?
A. 1951.
Q. Were you ever present at any meeting that was ever
held at Griffith Ghurch in which it was authorized by the community that this church should be sold or torn down or destroyed Y
A. No, I wasn't.
Q. And you are living right there.in the communityf
A. Yes, sir.
Q. Was any such meeting ever held at Griffith f
A. No, sir.
Q. You say that the church was torn down in May; were
you present when it was taken down?
A. No, I wasn't right there, but I just lived a little piece
from it.
Q. Diel you see the people who tore it down, or any of them f
A. Yes, I seen them pass by the house, and Reverend Polk
was by home.
Q. Reverend Polk was in your home?
A. Yes, sir.
Q. Did you protest to him the taking clown of the church f
A. I told him I didn't want to see our church
page 73 ~ tore down, which I didn't.
Q. That was before they tore it down¥
A. Yes, sir.
Q. I wish you would tell me, if you know, who are the members now of the Advent Church in Griffith f
Mr. Johnson: .If your Honor please, we object to that because we think that the roll would be the best evidence of that.
Mr. Gentry: That is in evidence, your Honor, that when
the building was torn down all of the records and so forth
were taken with them.
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The Court: It is not in evidence yet, sir.
l\fr. Gentry: I thought it was.
The Court: I will have to sustain the objection at this

point.
By Mr. Byrd:
Q. Mrs. Brown, I wish you would tell us how this church
has operated since you became a member there in 1924. Who
held services there?
A. Well, Preacher Rufus, and Preacher Flinter after that
time, and then we had Preacher Bryant, Preacher James
Bryant, and Preacher Ropp--well, we had Preacher Roane
before tl1en, when I first joined t11e church, Christian. Then
we had Preacher Rutyard Graybill, and Preacher Guy, and
Preacher Reid.
page 7i ~ Q. Those men wl10se names you have called,
were they all Advent ministers t
A. They were Christian preachers.
Q.
ere there also Advent minister_s that held services
theref
A. Oh, yes, there was Advents, but I can't call that.
Preacher Mundy.
Q. Preacher Mundy and Preacher Gardner and Preacher
Pricef
A. They were Advent ministers 7
Q. I know you are not used to being in the courtroom, but,
if you can, l\frs. Brown, will you speak up a little louder so
the Court and jury can bear you'/
A. Okeh.
Q. How did these ministers hold services there 7
A. Well, we divided among-you know, one month probably one and one the other.
Q. In other words, you mean that the Adventists and the
Christian denominations alternated?
A. Yes.
Q. In holding services 1
A. Yes.
Q. The congregation that attended tlle Advent services,
was that about the same congregation that attended the Christian services 7
page 75 ~ A. Yes, sir.
Q. During all of the time from 1924 up until
now, you have been a member of that church i
A. Yes, sir.
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· Q. And if there was any meeting _held at which it was authorized to be torn clown, you were not there f
A. That's right.
Q. I want to ask you if you attended a congregational meeting held at Griffith church in September, 1951 Y
A. Yes, sir.
Mr. Johnson: We object to that, your Honor. We do not
see the materiality of that.
The Court: I thought the church was torn down in May?
Mr. Byrd: At the site of Griffith church, whether she attended a meeting held there in September, 1951.
The Court: Let me see. Just a minute.
Mr. Byrd: If your Honor please, the purpose is to show
she is a party plaintiff to this suit and we want to show there
was a meeting held at which she was authorized to bring this
suit.
·
The Court: What is your objection, Mr. Johnson?
Mr. Johnson: My objection is that what was done there
had nothing to do with this suit, your Honor.
The Court: Are you raising any question as to the right
of this plaintiff to institute the suit 1
page 76 ~ 1\fr. Johnson: Yes, sir.
The Court: Objection overruled.
By Mr. Byrd:
Q. Mrs. Brown, did you attend a congregational meeting
l1eld at the Griffith church site Y
A. Yes, sir.
Q. When was that¥
A. The 30th of .September, 1951.
Q. At that meeting·, did the people who attendQcl the meeting sign a statement that they were there and as worshipers
in the church sign their names as being in attendance at that
congregational meeting Y
A. Yes, sir.
Q. Is your name on this list, Mrs. Brown l
(A document was handed the witness.)
A. I can't see too good. Yes. Yes, sir.
Q. You were in attendance at that meeting?
A. Yes, sir.

Mr. Byrd: If your Honor please, I would like to offer this
at this time as an exhibit showing that there was a congrega-
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tional meeting held at Griffith church on Sunday, September
30, 1951, at which these people certified that they were pres-

ent

·

·

The Court: I do not see her name on the list that you :filed
in the papers here. Your name is Mrs. Lucy
page 77 ~ B.rown Y
The Witness: Mrs. Roy Brown.
1\fr. Byrd: Here it is, Mrs. Brown. Mrs. Brown is the 11th
from the top, your Honor: Mrs. Roy Brown.
The Court: The 11th from the top on this is "Thelma
Dressler.''
·
Mr. Byrd: It is the 10th one, then. It is right above Thelma
Dressler.
The Court : All right.
(The registration list was received in evidence as Plainti:ffi
Exhibit 2.)
By Mr. Byrd:
Q. Mrs. Brown, at that congregational meeting, were you
and the other- two plaintiffs in this suit, Mr. Arthur Morgan
and Robert T. "\Villis, authorized to take steps to right the·
wrong that had been done?
A. Yes, sir.
Mr. Johnson: We object to that, your Honor, as to what
was stated. They have introduced the minutes and the minutes speak for themselves.
The Court: Are the minutes made part of the exhibit here f
1\fr. Byrd: At this time, your Honor, I would like to offerThe Court: Let her identify it first.
By Mr. Byrd:
page 78

~

Q. Mrs. Brown, I will ask you to look at this and
see if you reognize that, and tell us what that is,
please.

(A document was handed the witness.)
Mr. Johnson: We object to that, if your Honor please, because I do not think that the witness, unless she prepared it,
would know what it is. It is purported to be a copy.
The Court: She probably would not. Let her see if she
knows.
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A. I can't see it well enough to read it without glasses.
By the Court :
Q. Did yon write that yourself?
A. No, sir, I didn't.
The Court: Objection sustained.
By Mr. Byrd:
Q. As I understand you, Mrs. Brown, you were at home in
May, 1951 when this church was torn down °l
A. Yes, sir.
Q. And you protested to Mr. Polk, the minister of the Advent Church at Central-

Mr. Johnson: We object to the form of the question. This
witness said she did not want to see it torn down; that has
been her answer. It is leading.
The Court: Your questions are leading, Mr. Byrd.
Mr. Byrd: Witness with you.
page 79}

CROSS EXAMINATION.

By Mr. Johnson :
Q. :Mrs. Brown, how long have you lived at Griffith Y
A. Since 1904.
Q. How many children have you t
A. Eight.
Q. How many are living there with you nowT
A. I have two-oh, I have four, and one of my married sons
lives there.
Q. You have four¥
A. "Tith my married son. I have three daughters at home.
Q. You have a son who married your daughter, or son by
bloodi
A. No, my son. Four with him.
Q. Give me their names.
A. Donald R.ay Brown, Nancy Carroll, Jo Ann, Dora
Frances. .
Q. How long has Donald been living there with you T
A. Well, I don't know exactly bow long. It has been a good
while.
Q. He did not attend this church, did he?
A. Yes, sir.
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Q. When7
A. Well, he attended on up until the last service ,ve had.
Q. You mean he attended just while the Christian people were carrying on?
A. No, he went to the Advent all of his childhood.
Q. How old is he now?
A. Twenty-five.
Q. He never was a member of this church?
A. No, sir.
Q. How old is Nancy?
A. Fifteen.
Q. She is not a member of this church 1
A. No, sir.
Q. Jo Ann is how old?
.A.. She is twelve.
Q. She isA. Eleven, I mean.
Q. She is not a member of the Griffith church?
A. No, sir.
Q. Dora is how old?
A. Dora is just five.
Q. She is not a member of the church?
A. No, sir.
Q. Is it not a fact that for some years that these childrenNancy, Jo Ann, and Dora-most of them had either been attending the Lone Star or Central?
page 81 r A. No, sir. Jo Ann and Dora Frances has never
been in the Lone Star Church but once.
Q. Jo Ann and who?
A. Dora Frances.
Q. Never been in the Lone Star but once Y
A. No, they haven't.
Q. How about Nancy¥
.
A. She has been there, after she went homeQ. After what?
A. After she went over to her grandmother's to stay a year
to" go to Centml High School, she attended there some. But
when we had church back at Griffith, she still came back there.
Q. When did you last have Adventist services there carried
on by an Adventist preacher?
A. By Advents?
Q. Yes.
A. About nine years ago.
page 80

~
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Q. Who was the last Adventist preacher to carry on f
A. Preacher Reverend Flinter.
Q. Did he hold services there after Mr. Rutherford or before Mr. Rutherford f
A. After Mr. Rutherford.
Q. How long did l1e hold services there?
A. Well, I just don't remember how long, but I
page 82 r remember going there.
Q. Why did they stop holding services there Y
A. I just don't lrnow that-well, he moved away.
Q. Mr. Rutherford did not move away, did he Y
A. I don't know whether he did, or not. He wasn't living
close there then.
Q. He is living at practically tl1e same place now as he was
then, isn't he?
A. I don't know about that.
Q. When did you last attend services there during the :Adventist services Y
A. When Mr. Flinter preached.
Q. And you do not know what year that was 7
A. No, sir.
Q. How often did you attend when Mr. Flinter preached Y
A. I attended regularly when any of the preachers
preached. I have all services.
Q. ,vhile Mr. Rutherford was holding services there, how
often did you attend?
A. I went every time he preached.·
Q. Towards the latter part of Mr. Rutherford's ministry
there, how many would you have present at a service?
A. I don't remember. We had a right good crowd.
Q. Five to ten, or six, would you say?
A. No, I wouldn't say because I don't hardly
page 83 ~ know, because I don't remember.
·
Q. What was your answer?
A. I say, I don't exactly remember how many were there.
Q. Very few, wasn't iU
A. No, we generally always had enough to have church
with.
Q. Part of those were people from other denominations,
wasn't it?
,
A. Well, some of them were. But in Griffith community it
was a right nice crowd there would go.
Q. Some of them were the people that Mr. Rutherford always brought with him, were they not?
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A. Probably he brought his wife lots of times. Q. And brought others with him, too, did he not Y
A. Well, I don't remember that. He might have. There
was eight in my family and seven always went when there was
church at Griffith.
Q. Who held services there after Mr. Flinter and Mr.
Rutherford ceased Y
A. Mr. A. 0. Guy and Mr. Reid.
Q. Didn't you join the Christian Church while one of the
others was holdin~ services there?
A. Yes, sir, I Joined the Christian Church in the '20 's,
1920's.
Q. So you ]1ave been a member of the Christian
page 84 ~ Church ever since f
A. No, until 1924.
Q. Didn't you join the Christian Church again while the
Christians were holding· meetings in there, since 1940 Y
A. No. I joined tl1e Christian Church when he preached
about 1917-Preacher Hopkins.
Q. But you did not answer my question. Didn't you join
the Christian Church again since 1940 Y
A. No, sir.
Q. While Mr. Reid or the other Christian preacherA. No, sir.
Q. You know Mrs. Mary Deeds?
A. Yes, sir.
Q. Do you remember when they took the religious census a
year or two ago Y
A. Yes, I believe I do.
Q. Didn't you tell her that you were a member of the Christian Church; at that time!
A. I don't remember. But if I did, I was wrong because I
belong to the Advent Church.
Q. Then you would not deny that you told her you were a
member of the Christian Church?
A. I don't remember telling her even.
Q. You remember her being there, don't you Y
A. When she was going around with some
page 85 ~ cards Y
.
Q. Yes.
A. Well, I told her wrong, because I belong to the Advent.
Q. You were in your right mind, were you not!
A. I hope I was.
Q. Is it not a fact, Mrs. Brown, that in the last 25 or 30
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years, or more, a lot of people that did live around Griffith
have died out and moved away from there Y
.A.. Yes, sir, tl1at 's true. But there is people moving back
in there. Just in late years, Dr. Beckwith, from the C. & 0.
Hospital, moved back in.
Q. He bought the old Turner place but bas not moved in Y
.A.. He is having· it fixed up, but I guess he is.
Q. He bas not told you that be will attend the Griffith
church f
A. No, but probably he has three small children that will.
Q. But you arc going on probability. Who else has moved
in there f
.A.. Well; Mr. Nicely.
Q. What Nicelyf
A. 0 'Dell Nicely.
Q. What denomination is bet
A. I don't know that.
page 86 }
Q. So far as you know, he is not an .Adventist¥
.A.. But they still could attend Griffith church.
Q. But so far as you know, they are not Adventists Y
A. Tbat 's right.
Q. Who else lias moved in there?
.A.. Well, I believe that is all that I know of.
Q. ·where docs Mr. Willis live 1
A. He lives about a quarter of a mile up the road from the
churc11, or maybe not that far.
Q. Neither be nor his wife are members o{ the Adventist
Church, are they 1
A. No, sir, but they attend Adventist Church.
Q. You know, as a matter of fact, don't you, Mrs. Brown,
that nowhere near as many people live there now as· did 25 or
30 yea rs ago?
A. That isn't the thing·. The only thing wortbwllile in
Griffith was our church.
Q. The only thing you hacl there was the church; you did
not have anything there but the church f
A. Ycs, it was, but it was the only tI1ing we loved. It was
the one thing we all cherished and loved.
Q. You are only a short way from the Lone Star?
A. No, I'm not so close to the Lone Star.
Q. How far are you from the Lone Star, as you come up
the railroad 1
page 87 ~ A. I don't know, but it"s a long ways to walk.
Q. They have Adventist services at that church
every Sunday or twice a month, do they noU
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A. At Lone Star?
Q. Yes.
A. I don't know.
Q. Some of your children have been going there, have they
not? ·
A. Yes, sir, since they were over at their grandmother's,
but, still, if we had church at Griffith, that is where they would
be.
Q. As a matter of fact, don't you know that two of your
children belong to the Lone Star and are members of the Lone
Star1
A. Well, they went over.
Q. I did not ask you that. Do you not know that they are
members there i
A. Yes.
Q. In other words, after you said l\Ir. Flinter was Adventist preacherA.. Yes.
Q. -and he and Mr. Rutherford were the last ones there?
A. Yes, sir.
Q. You all made no attempt at all to get an Adpage 88 } vcntist preacher there since f
A. Yes, we have. Reverend Turnbow preached
for usQ. No, but I am talking about prior to September 30, last
year.
A. v\Te would have been glad to heard them if they had
come.
Q. I say, you made no effort to get one, up until the fall of
last yeart
A. Well, we never had. Our preachers always comeQ. Mrs. Brown, won't you answer the question 1 You made
no effort to get one, <lid you?
A. Well, we would loved to have had a preacher, if they
would have come.
Q. I did not ask you whether you would have loved to have
had one, but did you make any effort to get one 1
A. I don't guess we did.
:M:r. Johnson: Take the witness.
RE-DIRECT EXAMINATION.
By Mr. Byrd :
Q. Did anybody make an effort to come out there and hold
the services for the Advent?
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A. No, sir, they did not.
Q. With reference to your house and the church, how far
did you say your house was from the church Y
page 89 } A. Well, from where I live now, I could walk it
in about ten minutes.
Q. Let me ask you this. Is the church in sight of your
house!
A. No, sir.
Q. Could you see the church-

Mr. Johnson: Which church are you speaking about, the
Griffith church?
Mr. Byrd: The Griffith church; yes, sir.
A. Where we come down, where we did live-we live now
in Mrs. Strong's house, but before we moved there, we could
come down the railroad just a little piece, we could see the
Griffith church.
Q. So you are practically at the church. In other words,
does anybody live real close to the church at Griffith T
A. Yes, sir, we do now. And my son lives just real close.
He can see it from the house.
Q. Did you keep any records of the church there at Griffith?
A. No, I didn't.
Q. Did the church keep any records up until it was closed
down in 1948 ¥
A. Yes, sir.
Q. Where are those records now?
A. They were left in the church.
page 90 ~ Q. They were left in the church?
A. Yes, sir.

Mr. Johnson: Mr. Byrd, we. have some of the records.
.
Mr. Johnson: I am just volunteering that information so
vou know where some of them are. Some of them were found
in the church.
l\fr. Byrd: I am just asking her.

By Mr. Byrd:
Q. Who was with Reverend Polk at the tearing down of
tl1is church Y
A. Well, we seen him pass by the house several times. Mr.
Harvey Reynolds, Mr. Arnold Morgan driving a truck, and
l\Ir. Reese Clark going back in trucks. The road is right beside of the house; you could see them.
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Q. Who else? Do you know J. Roy Baldwin T

A. Well, I seen him when the other trial was. I don't know
him too well.
Q. Was Mr. Baldwin present at the tearing down of this
church?
A. Yes, sir, he was there.
Q. How about John L. Morgan, was he there? -no you know
John Morgan?
A. Yes, sir, but I didn't see him.
The Court: Mr. Byrd, as I understood her, she did not see
them tear the church down. She just saw them
page 91 ~ pass by the house.
By the Court:
Q. Is that right, Mrs. Brown Y
A. Yes, sir.
Q. You did not see anyone?
A. Yes, sir, just saw them pass by. We could hear the
noise at the house.
By Mr. Byrd:
Q. But you did not go up to the church and did not see them
actually tearing down the church Y
A. We could hear them tearing down the church and could
hear the lumber falling, but that evening we went up there.
Q. Did you see these people whose names I just read to you
actually tearing down the church?
A. No, sir.
Q. Mr. Johnson has questioned you with reference to your
attendance at the Adventist services that were held there.
Did you attend any other services?
A. Yes, sir, I attended.
Q. After the Adventists quit holding services there, did
you attend services at Griffith church?
A. Yes, sir. Preacher Guy and Preacher Reid preached
there after.
Q. Of what faith were they?
page 92 ~ A. Christian faith.
Q. I believe you said that you originally were
baptized as a Christian f
A. That's right.
Q. That was in 19-whenT
A. In 1920's, I don't remember just what time.
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Q. But you cbanged your church membership from the
Christian Church over into the Adventist Church in 19241
A. That's right.
Q. And you are now an Adventist?
A. That's right.
Q. And a member of .the Griffith church¥
A. That's right.
Mr. Byrd: That is all.
:tvfr. Johnson : Just one minute.

RE-CROSS EXAMINATION.
By Mr. Johnson:
Q. Mrs. Brown, there has been no services of any kind held
in the church for sometime, prior to the time it was torn down,
has thcref
A. Yes, sir. , You mean at the church where theQ. Yes, sir.
A. Yes, sir, we have had services there since September 30,
1951. I mean, we have service there now. We
page 93 ~ have it in our home on the 4th Sunday of every
month.
Q. I am not talking about at your home, L.am talking about
·the Griffith church. Is it not a fact that sometime prior to
the time it was removed, in May, as you testified, of last year,
there have been no religious services of any kind for several
years·J
A. ·well, the last time we bad service in the Griffith church
was-you mean before the church was torn down t
Q. Yes.
A. Yes, sir.
Q. It was in 1948, yes.
· A. It was in 1948, in September.
Q. What denomination held that!
A. Christian.
Q. And there had been no Adventist services held there
since 1940 or '41 i
A. No, I said about nine years ago, eight or nine years ago.
Q. You mean nine years from last year or this year?
A. Well, from this year, I imagine.
Q. This meeting that you speak of on September 30, who
invited you to the meeting¥
A. Reverend Turnbow.
Q. Was he the only one who invited you t
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A. Yes, sir.
Q. Did he get up the meeting himself t
A. No, the congTegation, the people of the
Griffith community.
Q. Did he get up the meeting himself?
A. No, the congregation, the people of the Griffith community.
Q. He invited them, though, did he not, so far as you know?
A. Yes, sir.
·
Q. Invited you, did he not?
A. Yes, sir.
Q. Did he invite you by letter or come to see you t
A. Well, he come to see us.
Q. What?
A. He came to see us.
Q. Did he come to your home?
A. Yes, sir.
Q. Had he ever been to your home prior to that?
A. Yes, sir.
Q. Whenf
A. He had been there several times. He had been there
before and then when he asked us for to come, he was there
another time.
·
Q. That is what I understand. But I mean had he ever
been to your home at Griffith before he came there to ask you
to this meeting which you all claim was heldpage 95 ~ A. Yes, he had been there a couple clays before
that following week.
Q. And all you got notice of the meeting was that he asked
you to come 1 There was no written notice of it at all¥
A. I believe my husband got a letter saying something
about him. He can testify.
Q. But you did not get any letter at all?
A. No, sir.
Q. And you do not know who did get letters, other than,
you tl1ink, your husband f
A. Several times since Mr. Turnbow quit preaching we got
letters.
Q. You got that since September 30?
A. Yes, sir.
Q. I am talking about the meeting of September 30; did
you get any notice about that, other than :Mr. Turnbow coming to your home and ~sking you to come 7
A. I wasn't at my home right at the present time. I was
page 94

~

1

,

90

Supreme Court of Appeals of Virginia

Mrs. Roy (Lucy) Brown.
over at my mother's taking care of her. She had been sick.
So my husbandQ. Where does your mother live Y
A. She lives over in Long Dale.
Q. And he came over and asked you to come to that meeting?
A. No, over at the house at Griffith.
page 96 ~ Q. He came there and asked you to attend 7
A. Yes, sir.
Q. Is that right T
A. Yes.
Q. And you had not done anything about it up until that
time, had you?
·
·
·
A. No, sir.
Q. You would not liave done anything except Mr. Turnbow
asked you up there at this meeting, which you all claim was
held on September 30 T
A. Yes, we would have. Of course, you mean working on
another trial?
Q. Yes.
· A. Yes, we wasQ. Working on another trial, you say T
A. Yes, sir.
Q. You had already had that trial, had you notf
A. I mean we would have had something more to do about
·
the church.
Mr. Johnson : That is all.
FURTHER RElDIRECT EXAMINATION.
By Mr. Byrd:
.
Q. You people had clone something about the people tearing the church down, there had been a criminal
page 97 ~ warrant issued for these people?
A. That's right.
Q. Mr. Turnbow here did come and is pastoring the flock
over there now; is that right Y
A. Yes, sir.
Mr. Byrd: That is right.
Mr. Gentry: I would like to call Reverend R. C. Polk.
Your Honor, this witness is a defendant in two capacitiesas president of the Virginia Advent Christian Confere nee and
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also as an individual. I would like the privilege of cross examining him as an adverse witness.
The C~urt: Call him as an adverse witness then. All right.

R. C.POLK,
was sworn in behalf of plaintiffs as an adverse witness and
testified:
CROSS EXAMINATION.
By Mr. Gentry:
Q. You are Reverend R. C. Polk Y
A. Yes, sir.
.
Q. You are an Advent Christian minister Y
A. Yes, sir.
.
page 98 } Q. Are you in the area of Alleghany County?
A. Yes, sir.
Q. You are also president of the Advent Christian Conference?
A. Yes, sir.
Q. Directing your attention to May of 1951, did you enter
upon the lands of the Griffith church, at Griffith, Virginia Y
A. Yes, sir.
Q. Did you assist and supervise the tearing down of the
church building at Griffith?
A. I helped in rasing the building. I don't know about the
supervising.
Q. Who was in charge of that project, Mr. PolkY
A. Cooperative work. I don't guess anyone was in charge.
Conference work.
Q. Will you tell us who was with you at the tearing down
of the church building 1
A. Reverend J. Roy Baldwin, Estelle Cattrell, Clement
Waggy, Harvey Reynolds-that is the first day. Clyde Reynolds assisted some after that.
Q. Did Mr. Reese Clark-I do not know whether you called
his name or not-assist in tearing it down Y
A. No, sir.
Q. Did he assist in carrying away the lumber
page 99 ~ and the furnishings of the church Y
A. He used his truck to help convey the ma·
terials away.
Q. How about Mr. Arnold Morgan Y
A. He helped with his truck.
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How about Mr. Bernard W. Nicely?
He had nothing to do with the rasing of the building.
How about Mr. Harvey Reynolds!
I mentioned his name, sir.
And Mr. John Morgan?
A. He had nothing to do with the rasing of the building.
Q. Did he have anything to do with carrying the materials
away from the site?
A. No, sir.
Q. When you went upon the ground to rase the buildin()',
tear it clown, you were acting· as president of the Virginia
vent Christian Conference; is that correct Y
A. I would say so.
Q. Did you have a· conversation with Mr. Roy Brown the
morning before, that is, the same morning that the project
was undertaken, before it was torn down, before the work was
started of tearing it down Y
A. Yes, sir, I had a fine visit in the home. There seemed
to be a little remonstrance at first. We talked for some time
and I had prayer before I left their home. And I felt that I
left with an amicable feeling all of the way
page 100 ~ around.
Q. After the project was undertaken, was there
any protest made to you and to the other people about tearing the church down 1
A. No protest by anyone that had any official right to protest.
Q. "\Vere there not criminal warrants issued and served on
you charging you with unlawfully tearing the church building down?
A. In the process of time.
Q. During the progress of the work¥
A. Yes, sir. That case was dismissed by this Honorable
Court.

Q.
A.
Q.
A.
Q.

Ad-

The Court : Not by this court.
A. ( Con 'cl)

Justice Dych 's court.

l\Ir. Johnson : Trial justice court.
The Court: I know nothing about that.
Mr. Johnson: No, sir, I know you do not.

By Mr. Gentry:
Q. Had you ever held services at Griffith church 6l

'

'~"~'~:)
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A. No, sir.
Q. Was that in your territory as president of the Virginia
Advent Clll'istian Conference1 ·
A. No active church there in which to function.
Q. Did you take any action to make it an active church Y
A. Provided the radio program every Saturpage 101 ~ day morning for isolated members and folks in
Griffith, several of them, at different times, had
told me that they appreciated the ministry of the radio program very muchQ. I am asking you with referenceA. -that was provided for isolated members. Yes., sir,
that's Griffith members. That's the reason for the radio progTam which would cover folk not privileged to come to church..
And some of the folks in Griffith commended the· program
very higl1ly.
Q. Mr. Polk, I do not believe that is·. responsive to my question.
A. Yes, sir ..
Q. My question is did you do anything at Griffith? did you,
go there to try to serve the people at Griffith? did you attempt
to hold services there for the people at Griffith?
A. "\Ye have to be invited to serve in any church-any pastor does.
The Court : Answer the question.
Griffith and hold services 1
A. (Con 'd)

Did you go over to

No, I never held services at Griffith, no, sir.

I felt that my ministry to the Griffith people and to the others
who were· isolatecl-I was only pastor of five, churches, and
to cover others·,, not able to cover such a vast field, I had a
radio program which reached all isolated mempage 102 ~ hers.
Q. Mr. Polk, I want to ask you if you solicited,
as members of your other church, people who belong·ed to the
Griffith church 1
.A. Solicited tliem1
Q. Asked them if they would j:0111 your other churches-the
Lone. Star and the Central?
A .. 'T11c1·e was no- active· Griffith church, sir, since· 1941.
There was no church that we officially could re-co:gniz:e ..
:Mr. Gentry:. If' your Honor please, I would like for him tq
'be responsive.
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R. C. Polle.
The Court: Mr. Polk, please answer the question, if you
will, please.
A. (Con'd) That's right.
The Court : Answer the question, if you will, please. He
asked you if you solicited members of the Advent faith at
Griffith to join one of the other churches.
A. (Con'd) We invite folks who are not active in church
work to unite with all of our churches, yes, sir.
By Mr. Gentry:
Q. Did you ask Mr. Arthur Morgan?
A. Yes, sir, he was attending Central Church.
Q. Did you ask 1\fr. ,v. C. Morgan Y
A. I don't recall inviting W. C. Morgan.
Q. Did you ask Mr. John L. Morgan?
page 103 } A. John L. Morgan is a member of the Central
Church, very active in its work. W. C. Morgan
lives at Eagle Rock. He is out of my territory entirely.
Q. Is Mr. Harvey W. Reynolds a member of your church Y
.A. He is a member of the Lone Star Church.
Q. He is not a member of Griffith church T
A. No, sir.
Q. And you say Mr. John L. Morgan is a member of the
Central Church Y
A. Yes, sir.
Q. He is not a member of Griffith church T
A. That's rig·ht.
Q. Mr. Bernard W. Nicely?
A. :Member of the Lone Star Church.
Q. How long ago had those gentlemen been members of
those churches ; do you know?
A. I have no way of knowing, sir.
Q. Has Mr. Nicely been a member of the Lone Star Church
for several years Y
A. Yes, sir, so far as I know. I have only been here two
and a half years.
Q. How about Mr. Clyde Reynolds, is he a member of the
Griffith church T
A. No, sir.
Q. Is he a member of Central Church 7
page 104 ~ A. No, sir.
Q. Ho_w about Mr. Reese Clark, is he a member of the Griffith church T
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Roy Brown.
A. No, sir.
Q. How about Mr. Arnold Morgan, is he a member of the
Griffith church Y
.A. No, sir. .
Q. How about Mr. Clement Waggy, is he a member of
Griffith church Y
A. No, sir.
Q. How about Mr. Baldwin, is he a member of Griffith
church?
A. No, sir.
Q. .Are you a member of Griffith church Y
A. No, sir.
l\fr. Gentry: That is all.
:M:r. Johnson: We will examine him on direct, later.
The Court : .All right, you may stand aside.
Mr. Byrd: Mr. Roy Brown, will you come around, please Y
page 105

~

ROY BROWN,
was sworn in behalf of plaintiffs and testified:
DIRECT EX.Al\HNATION.

By Mr. Byrd:
Q. Mr. Brown, speak up so the Court and jury can hear
you. Where do you live 7
A. I live at Griffith.
Q. Where is that?
_
A. Well, I would say it is about seven miles east of Clifton
Forge.
Q. Is it in Alleghany County Y
A. Yes, sir.
Q. Are you a member of any church?
A. Yes, sir, I'm a member of the Griffith church, Advent.
Q. Do you belong to the Advent faith?
A. Yes, sir.
Q. You are a member of the Griffith church 61
A. Yes, sir.
Q. How long have you been a member of that church, Mr.
Brown?
.A. Well, I think eyer since 1915, as well as I can remember.
Q. You are the husband of Lucy Brown, who is one of the
plaintiffs in this suit!
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Ray· Brawn..
pag,e~ 10.6:

f

A. Yes, sir~
Q.. You and Mrs·.. Rrown liv.e, there- in tire
Griffith community!.
.A. Yes,: sir~
Q. Were; you at home, w.lien Griffith church w.as· torn downf.
.A. Yes,. sir~
Q,. Let me· ask you first-was· there: ev.er- any meeting· held
oy anyoody in the~ community of Griffith at- which the: churcht
wa.s authorized to) be, torn down t:
Mr~ Stephenson:· I o.bj'ect,. if your· Honor- please~ That is:
immateriaL.
The Court : Objection ov.ern1Ied..
.
Mr. Stephenson: Save the point_ It is: entirely immateriaL
Mr .. Byrd:. You may answer~

A .. SirY.'

By Mr~ Byrd:·

Q~ I say,. was· there ever- any congregational meeting held'
there'. in tire community of Griffi.tir authorizing. the: foa:ring·
down of tliis· cliurcli ?.
.A. No, sir~
Q. Do you remember when the cliurch was torn dow:nY
A. Well, the· last part of' May~. I don't know exactly the~
date, but it was tTle last part of' May~
Q. Do- you know Mr. Polk over there?'
page 107 f. A.. Yes, sir~.
Q:. Did you se·e Mr~ Polk and tliese· other men
who he has- named there when they came: there' and took the,
church down!
A .. Yes, sir:
Q~. Wlia-t did' you do about it YA.. W.ell,_ I told'. them that I didn.'t like- to: see- the; churcfr to·rn.
down..
Q~. Did' tliey ask you tO' help them?'
A .. Yes, sir: Mr: Polk, he told me;.._asked me· ff I would'
. lielp him and he· would. pay me if' I would. help him to tear itefown.. .And: I to-Id him I would be: scared to pull one nail out0f it, w.hicli. r w.as~
Q~-Yon'. pro±ested· tliem taking· it down, you told them you:
<i[d, n:.<d w.ant it taken d'own ¥
A. Yes, sir, I told them I didn't like to see it tore down.
Q_. What people now live in·the community of Griffith tlia1t
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Roy Brown.
belong to the Advent Church, that you know of? Can you
name any Adventists that live in the Griffith community?
A. Well, I am one, my wife is one, and another family up
the road there, but I don't know what denomination they belong to-Nicelys.
Q. ·who lives in the community of Griffith, anyway 7 How
big a place is Griffith f
·
A. vVell, it ain't too big a place.
page 108 ~ Q. How many families live in Griffith 7
A. Let's see, about four or five now.
Q. Four or five families live there in the community now7
A. Yes, sir.
Q. ·when you had services there at the Griffith church, did
those people attend Griffith church¥
A. Yes, sir, they generally always attended the church,
more or less. Of course, sometimes there would be services
and people would miss, you know, like that.
Q. Did you have different pastors serving your church
there, as these other witnesses have outlined here 7
A. Yes, sir. We have Christian preachers there and then
the Advent preachers.
Q. Any others?
A. And the Baptist-not the Baptist, but the Methodist.
Q. You live in the community of Griffith now?
A. Yes, sir.
Q. Have you lived there since May, 1951 when this building was torn down t
A. Yes, sir.
Q. I wish you would please look at these pictures and see
if you can identify those as to what that is.
( Certain photographs were handed the witness.)
page 109

~

A. Yes, sir, that is the-

Mr. Johnson: We object to the introduction of these pictures, your Honor.
A. ( Con 'd) That's the destruction of the Griffith churchMr. Byrd: Do not answer yet.
The Court: Do you want to make your objections out of
the presence of the jury 7
Mr. Johnson: Yes, sir.
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Roy Brown.
The Court:
your rooms.

All right, gentlemen, suppose you retire to

(The jury retired from the courtroom.)
l\Ir. Johnson: I think your Honor has seen these pictures
at pretrial. We object to the introduction of these pictures.
There is no denial here that the church was removed, and tl1e
pictures do not show anything hete at all except the debris
and what was left after the church was removed. We submit
they are not material and might be prejudicial just to get a
view of them like they a re.
The Court : Let me see them.
(The photographs were handed the Court.)
Mr. Johnson: Those pictures do not enter into the question of damages at all, your Honor.
Mr. Gentry: Your Honor, we feel that the pictures are
material from the standpoint of damages of leavpage 110 ~ ing the land there with all of that cluttered debris
on it. It would also show the damage that was
done. I think the jury would quite properly compare the picture that is already in evidence with these, if this witness is
competent to testify that those are pictures of the land with
the building gone.
The Court: You are suing for the full value of the church.
::M:r. Gentry: Yes, sir, but that would certainly enter into
an element of damage.
The Court: I will have to sustain the objection and not
admit the pictures.
Mr. Byrd: If your Honor please, I do not want to argue
with the Co.urt, but one item materially essential in the case
is the destruction of the personal property, and one picture
shows the organ still setting out there in the lot.
The Court: You may show by these witnesses about the
organ.
Mr. Gentry: If your Honor please, in the pretrial hearing,
counsel asked what photographer made these pictures, and
I will vouch that they were made by the "Whiteside Studios at
Clifton E'orge.
The Court: But Mr. Johnson, at pretrial, refused to admit
the admissibility of the pictures.
.
Mr. Gentry: Yes, but in order to keep the cost and expense
of getting a. photographer-
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Roy Brown.
The Court: He is not objecting to that feature
of it.
.
Mr. Johnson: I am objecting·to the pictures,
not the photographer.
The Court : I do not believe those pictures would be admissible because they do not tell the jury anything. You are
claiming· the full damage to the church as it was moved away.
Of course, you are claiming that lot was damaged by leaving
the debris there.
-:1\fr. Gentry: Yes.
The Court : .Since you claim the full damages to the value
of the church moved away, I do not think the pictures ought
to be admitted.
Mr. Gentry: All right.
The Court : You may except, if you wish.
1\fr. Gentry: No, sir.
The Court: All right. Bring the jury back.
page 111

~

(The jury was returned to the courtroom.
The Court: All right, Mr. Byrd.
By Mr. Byrd:
Q. Mr. Brown, in addition to the destruction of the church
down there, I will ask you what happened to the personal
property that was locates in that church-that is, the pews,
the organ, the stove, the lig·hts, and so forth, the personal
property?
A. Well, they hauled them away, so far as I know. .And
they taken our church Bible. I think Mr. Roy
page 112 ~ Baldwin taken the church Bible.
Q. They took the church Bible away too Y
A. Yes, sir.
Q. ,vhat about the organ?
A. Well, the organ is setting out in front of the church when
they started tearing it down.
Q. Where is it now?
A. Still setting over there.
Q. Out in the weather?
A. Yes, sir.
Q. How about the stove?
A. Well, it is over there too.
Q. The rest of the personal property, so far as yon know,
· was taken away 7
A. Yes, sir.
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Roy Brown.
Mr. Byrd : That is all.

CROSS EXAMINATION.
By Mr. Stephenson:
Q. Mr. Brown, you say you were there when they removed
the personal property out of the church, the organ and so
forth?
A.. I was there when they moved the organ out.
Q. I believe. you took the organ stool over to your house,
didn't you?
page 113 ~ A.. Yes, sir.
Q. You told Mr. Polk, and the other people
there that were removing the church, that you would take the
org·an to your house?
A. I said if there was some way to get the organ clown
there, I didn't have any way to get it down there, that I would
take care of it until someone called for it.
Q. Did you not agree to take itA.. I didn't have any way to get it down there. I told them
I didn't have any way to get it down there, but if they wanted
to bring it down there, I would take care of it until someone
called for it.
Q. You were willing to take care of iU
. A. Yes, sir.
Q. And you told them, did you not, that you were going to
take it down there and take care of it?
A. I said I didn't have any way to take it down there, if they
would bring it d~wn there or get it down there, I would take
care of it. I didn't have no way to get it down there and I
told them so.
Q. How far was that from your house!
A. Quarter of a mile, I would say.
Q. Did you not give these men to understand that you
would take care of it if it were left there?
A. Yes, I tried to take care-if someone called
page 114 ~ for it, yes, sir.
Q. Did you not give them to understand that
you were going to move it from the church down to your
house?
A. No, sir, I never told them that I would move it.
Q. Why did you move the stool?
A. vVell, a little old stool, I could carry that yourself.
Q. Carry that yourself?
A. Yes. And it's still over home.

j
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Roy Brown.
Q. You just let it set there from then on and did not attempt to move iU
A. I didn't have any way to move it.
Q. You were not interested in moving it 1 You say four or
five families live in the Griffith neighborhood, who are the
other families Y
A. At the time the church was tore down, Mrs. Ross lived
right in about forty yards of the church, I would say.
Q. All right.
A. And Mr. "Willis, he lives over there, too, he lived over
there at Griffith: Then there is-I forget that fellow's name
-Nicely, that lives over there. And then my son lives over
there and I live there.
Q. What is your ~on 's name'/
A. Donald. Dr. Beckwith, he has got a house and a lot of
stuff and things in it over there, but he hasn't
page 115 ~ moved in it yet. That is right below me.
Q. Dr. Beckwith lives at Clifton Forge, a doctor at the C. & 0. Hospital f
A. Yes, sir.
Q. But the only members of tl1e Adventist Church are you
and your wifef That is all you know!
A. "\V"ell, that is all I know now, yes, sir.
Q. That is what I am talking about, now, or when the church
was taken down f
A. Yes, sir.
Q. When these gentlemen came there to remove the church,
there was nothing secret about what they were doing, it was
all in broad daylight, was it not, Mr. Brown Y
A. Yes, sir, it was in daylight.
Q. They told you what they were there to do¥
A. Yes, sir.
Q. And you told them, said, "Well, I don't like to see the
church taken clo,vn; '' is that what you said¥
A. That's right. I didn't want to see it tore clown.
Q. You did not in any way try to stop them from taking it
down 1 you just told them you did not like to see it tore down
and that was all of the statement you made?
A. Yes, sir, I told them I didn't want to see it tore down,
and I didn't make no steps, that is, for to stop them.
Q. Everything was friendly, evidently, because
·
page 116 ~ you were going to take care of the organ¥
A. If they had brought it down home, I would
have tooken care of it, just like I did the stool.
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Roy Brnwn.
Q. I say, everything was friendly there between you all!
A. I don't hold no spite against nobody.
Q. I say, everything was friendly between you, was it not t
A. Yes, sir.
Q. You were willing to take care of any personal property,
the organ, if it were brought to your house; is that correct¥
A. If it was brought to the house, I would have took care
of it.
Q. The organ was pretty well shot f
A. Well, I couldn't say that.
Q. It was a very old organ, was it not?
A. They used it over there for to play in the church. Miss
Phyllis Deeds played on it a lot.
Q. Are you a member of the Adventist Church, Mr. Brown?
A. Yes, sir.
·
Q. I mean, you have been taken into the church?
A. Yes, sir, I always did go to church.
Q. I say, were you ever taken in as a m~mber of the church?
A. Griffith church?
page 117 ~ Q. Yes.
A. Yes.
Q. Who took you in?
A. Preacher .Smith baptized me.
Q. And, as your wife says, I believe· two of your daughters
belong to the Lone Star Church f
A. I think so, now. I think so.
Q. You and your wife are the only members of your family
that did belong to that church; is that right, sir¥
A. That lives there now.
Q. That is what I mean, that lived there when this church
was taken clown.
A. Yes, sir.
Q. The last Adventist minister that served that church was
:Mr. Flintert
A. I don't know wl1ether it was Flinter, the last one, or
whether Preacher Rutherford was tlie last one.
Q. Your wife says there had not been any services there
for nine years by an Adventist minister; is that correcU
A. "\Vell, I would say somewhere around that time.
Q. Did you ever join the Lone Star Church-you have attended there?
A. I was there at preaching one night- I bepage 118 } lieve it was Blackstone preaching-and they said
something to me would I come down and join the
Lone Star Church. And I told them I would think it over.

'./~i(,
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Roy Brown.
Q. You went up to the altar to join, did you not T
A. No, I didn't. I wasn't up at the alter.
Q. Did you go up first?
A. I went up to renew my faith.
Q. To renew your faith Y
A. Yes, sir.
Q. You were considering joining?
A. SirY
Q. You say you were considering joining?

A. I said I would study about it.
Q. At the time the church was pulled down, was your son,
Donald, there 7
A. What did you say?
Q. Was your son, Donald, present at the time the church
was pulled down?
A. Well, I don't know whether be was or not.
Q. He was living with you at the time T
A. Oh, he was living with me at that time, yes.
Q. Wasn't be there the very day the church was torn down
looking for a silver dollar that was supposed to be lost in the
foundation? Do you remember that? Or were you looking
- for thaU Weren't you looking for a silver dolpage 119 ~ lar that had been put in the foundation?
A. This is what I said. I said I understood my
father always said that he put a silver dollar in under the
cornerstone. Well, I told Mr. Polk there, when they were
talking about tearing the cornerstone down, and I was telling
him about it. I said if didn't anyone else want it, I would
like to have it. If didn't anyone else want it. But I never did
see no silver dollar.
Q. You stood around there?
A. Not too long.
Q. Didn't you pull loose one end there to find the silver dollar?
A. No, sir.
Q. Yon waited around there until you got down to where
you thought the silver dollar was?
A. No, I stayed around there a little bit and went on back
home, because they hadn't tore the church on down off of this
foundation then. ·
Q. Did you come back later?
A. I come back up there that evening with Mr. Willis.
Q. Was the church gone then, or not?
A. Apparently tore down. And then they stopped a day
or so and went back and :finished it.
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Q. Your son, Donald, had a truck, did he not i

Didn't he
own a truck?
page 120 ~ A. Donald Brown t
Q. Yes.
A. Yes, sir.
Q. If you had wanted to take care of the org·an there, why
didn't you get Donald to put it on his truck and bring it up
theret
A. I didn't t1=J.ink that was Donald's place to do it. It was
Mr. Polk's place and the ones that was tearing the church
down to bring it down there.
Q. In other words, you were not interested enough in the
organ¥
A. Oh, if he would have brought it there, old Roy would
have took care of it. I don't think it was in his place to bring
it down there.
Q. In other words, you were not interested enoug·h in the
organ to ask your son to put it on the truck and haul it up
there¥
A. No, sir.
Mr. Stephenson: That is all, sir.

RE-DIRECT EXAMINATION.
By Mr. Byrd:
Q. Mr. Brown, you say that your two daughters joined the
Lone Star Church 1
A. I think they did, I won't say for sure.
page 121 ~ Q. Was that before or after the Griffith church
was taken down?
A. Well, I wouldn't like to say. They would know. I
wouldn't like to say. I never keep up with nothing like that,
hardly ever.
Mr. Byrd: All right. That is all.
Mr. Gentry: I would like to call Mr. J. Roy Baldwin. If
your Honor please, without repeating what I had to say about
Reverend PolkThe Court: You· are calling him as an adverse witness 1
Mr. Gentry: Yes, sir.
The Court: All right, .sir.
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J. ROY BALD"WIN,
was sworn in behalf of plaintiffs as an adverse witness and
testified:
CROSS EXAMINATION.

By Mr. Gentry:
Q. You are Mr. J. Roy Baldwin f
A. Yes, sir.
Q. ·where do you live, :i\ir. Baldwin¥
A. Fishersville.
Q. Are you a minister t
page 122 r A. Yes, sir.
Q. Are you of the Advent Christian faith?
A. That's right.
Q. Are you also vice president of the Virginia Advei1t
Christian Confere nee?
A. Yes, sir.
Q. vVere you vice presidcmt in May of 1951?
·A. Yes, sir.
Q. ,vere you present with Mr. Polk when the Griffith church
building was torn down Y
A. Yes, sir.
Q. Mr. Polk testified that you and Mr. Harvey Reynolds,
Mr. Clyde Reynolds, Reese Clark, ]\fr. Arnold Morgan, Mr.
Clement Waggy, all participated in the tearing down of the
church building.
A. No, sir.
Q. Sir!
A. No, sir, I didn't understand it that way.
Q. Reverend Polk just testified to that; is that correct, or
noU
A. If I understood, Reverend Polk testified that Mr.
Morgan and Mr. Reynolds were left out, they had nothing to
do with it.
Q. That is, J\tir. John L. Morgan was left out. This is Mr.
Arnold Morgan.
page 123 r A. Arnold Morgan had nothing to do with the
tearing down of the building.
.
Q. Did he assist in hauling away the material Y
A. That's true.
Q. How about Mr. Reese Clark!
A. He didn't.
Q. Did he assist in hauling it awayf
A. He assisted in hauling it away, that's right.
Q. vVhat was hauled away, Mr. Baldwin¥

i.
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J. Roy Baldwin.
A.· The material tlrnt was usable, the lumber.
Q. How about the pews and the chairs and pulpit, and so
forth?
A. The pulpit had to be dismanteled; it was taken away
too.
Q. How about the Bible?
A. The Bible was taken away, of course. Taken care of.
Q. When you say '' taken care of,'' was it taken to Fishersville Y
A. Yes, sir.
Q. That is where all of these other items of property and
lumber that were gotten from the building were taken, to
Fishersville Y
A. Yes, sir.
Q. Where was tl1at stored, Mr. Baldwin?
A . .Stored on some property that my brother
page 124 ~ and I own in Fishersville.
Q. You and your brother, personallyt
A. Yes, sir.
Q. Is that property that you got from Mr. J. D. Trainer?
A. Yes, sir.
Q. And Ernestine B. Trainer?
A. Yes, sir, that's right.
Q. By deed of November 1, 1945?
A. Yes, sir.
Q. And you stored that property you got from the Griffith
church on real estate that you and your brother owned Y
A. That's right.
Q. Did you put it in a building, or anything, or put it out
in the open?
A. No, sir, we left it in the open there.
Q. I have a photograph that I would like to ask you to look
at and see if you can tell us what it is.
(The photograph was handed the witness.)
Mr. Stephenson: Let us see it.
(The photograph was handed counsel.)
Mr. Johnson: We object to the introduction of this, your
Honor, for the reasons heretofore stated.
The Court: For the same reasons you stated while the jury
was absent?
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J. Roy Baldwin.
page 125 ~

Mr. Johnson : Yes, sir.
The Court: Objection sustained.
Mr. Byrd: If your Honor please, I do not like to argue
with the CourtThe Court: No, I do not want you to argue with the Court
either. I have already ruled, Mr. Byrd. You are suing for
the full amount of the church as taken away. That picture
only shows a part of it, and there was part of it left. So that
would not be material.
Mr. Byrd: The property that was takenThe Court: He admits that.

By Mr. Gentry:
Q. Mr. Baldwin, did Mr. John L. Morgan have anything to
do with tearing the Griffith church downY
.A. Not that I know of, no, sir.
Q. Did he have anything at all to do with it!
.A. No, sir.
The Court: Who is that?
Mr. Gentry: Mr. John L. Morgan.
Q. He was a trustee of Griffith church; do you know that Y
A. Yes, sir.
·
Q. Did you discuss the matter with him in any wayY Did
he authorize you in any way to do it, to participate in the destruction of the building?
page 126 ~ A. There was a letter sent out to the Conferenee, to all of the Conference officials, and all of
the Conference officials agreed that we. would move that
church building.
Q. Mr. John L. Morgan, if I understand your testimony
then, had nothing whatever to do with the tearing down of
the Griffith church or removing the property from it; is that
right?
A. No, sir.
Q. And Mr. Bernard W. Nicely.A. No.
Q. -he did not have anything at all to do with iU
A. No, sir.
Q. All of the other def end ants except Miss Stella Price did
participate in it; is that correct?
A. The ones you have mentioned, yes, sir.
Q. All of the defend ants except Stella Price, John L.
Morgan, and Bernard W. Nicely did participate in either the
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Mrs. Doug Ross.
destruction of the church building or carrying the materials
away?
A. That is true.
l\fr. Gentry: That is all, Mr. Baldwin.
Mr. Johnson: No questions at this time.
Mr. Gentry: I would like to call Mrs. Doug Ross, please.
page 127

~

MRS. DOUG ROSS,
was sworn in behalf of plaintiffs and testified:
DIRECT EXAMINATION.

By Mr. Gentry:
Q. Mrs. Ross, your name is Mrs. Doug Ross; is that correct¥
A. Yes, sir.
Q. ·wm you speak out pretty loud so the jury and Court
can hear you all right. Did you live at Griffith, Virginia. ·
A. Yes, sir.
·
Q. In order to save time, I would like to ask you this. Did
you live at Griffith in May of 1951 f
A. Yes, sir.
Q. Did you live near the church building at Griffith f
A. Yes, sir, I lived rig·ht across from it.
Q. Were you a member of that church f
A. Yes, sir.
Q. Are you an Adventist by profession f
A. No, sir, I was a Baptist.
Q. You were a Baptist?
A. Yes, sir.
Q. Did you see the church building being torn down Y
A. Yes, sir.
Q. Do you know Reverend Polk,
page 128 ~ A. I didn't know, him until that day.
Q. You say you did not know him until that
davf
A. No, sir.
Q. Did you know Mr. Baldwin f
A. No, sir.
Q .. Diel you see him there that dayf
A. If I saw him there, I didn't know who it was.
Q. How many men were engaged in tearing the building
down!

-
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Mrs. Doug Ross.
A. I just don't know.
Q.
A.
none
Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.

Can you tell us, approximately?
Mr. Harv Reynolds, I knowed him, but I didn't know
of the others.
You attended services at Griffith church 1
Yes, sir, when they had services there, I. was.
Over how long a period of time, Mrs. Ross f
Well, it was a good while, while they had servic~s there.
Did you attend Sunday School¥
Not reg·ular, I didn't.
Do you have any children?
I have three.
Did they attend church services at Griffith church f
They went, but they didn't go regular.

l\fr. Gentry: Witness with you, Mr. Johnson.
page 129

1

~

CROSS EXAMINATION.

By Mr. ,Johnson:
Q. How old are your children, Mrs. Ross Y
A. The oldest one is 32 .
. Q. And they do not live out at Griffith any more, do they 1
A. No, sir.
Q. How long since they lived there 1
A. It has been four or five months.
Q. I am not talking· about you, I am talking about your
children. Did your children move the same time you moved Y
A. Well, they moved before I moved; yes, sir.
Q. In other words, you moved from Griffith last year, in
1951, as I understand; is that correct?
A. Yes, sir.
Q. Your children had moved away from there how long before that?
A. Not very long. It hadn't been very long since they
moved.
Q. Were your children members of either the Central
Church or Lone Star Church?
A. No, sir.
Q. ·vvere tlrny members of any Baptist Church?
A. Baptist?
Q. I understood you to say you were a Baptist?
page 130 ~ A. Yes, sir.
Q. That is the reason I was asking you tl1e
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question. Were they members of any denomination at all Y
A. I just done forgot. I think they jointed down at the
Lone Star.
Q. That is what I asked if they were members at Lone
Star?
A. Yes, sir, I think they did.
Q. And they attended Lone Star?
A. T~ey was there a couple times, but they didn't go there
. very much.
.
Q. And they did not go to the Griffith church Y
A. Not reg·ularly, after they growed up.
Q. How close is your house to the Griffith church?
A. It was about a mile and a half, I imagine, from the
church.
Q. You were a mile and a half from the Griffith church Y
A. Yes, sir, when the children was small.
Q. When the church was removedA. When the church was movedQ. -where were you living then 7
A. Right across from it in the section house.
Q. You were there when the C. & 0. took part of the churchyard, were you not Y
·
A. No, sir.
page 131 ~ Q. Where were you then Y
A. I lived on up above there.
Q. You knew they took part of the churchyard Y
A. Yes, sir, I heard them talk about it and I seen them
working through there.
Q. Nobody ever raised any objection to that, did they?
A. Not that I know of.
Q. The time that these gentlemen were removing and taking down the Griffith church, didn't any of the local Adventists raise any objection to it then, that you saw1
A. I don't know at all. Not that I saw.
Q. You were right there where you could see, were you noU
A. Well, I weren't close to anyone. If they had talked anything about it, I didn't hear it.
Q. This was in the summer, late spring, was it not-in
Mav?
A. Yes.
Q. You had your windows up, did you not Y
A. Yes, sir.
Q.. If there would have been anything out there, you would
have heard iU
A. I imagine I would have.
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Mrs. Doug Ross.
Q. How long did you live at or near Griffith,
.
page 132 ~ Mrs. Ross?
A. I lived there about three months.
Q. Then you say you were about a mile and a half from
Griffith prior to that; is that righU
A. That was before I moved to Griffith.
Q. How long had you been living there that mile and a half
from Griffith Y
A. I had been living up there close to 30 years.
Q. Close to 30 years Y
A. Yes, sir.
Q. Did you live on the same side of Cow Pasture River that
Griffith is on, or not?
A. Yes, sir, I lived on theQ. I am talking· about when you lived a mile and a half
from Griffith?
A. Yes, sir, I lived on the other side.
Q. In other words, going from Clifton Forge to Staunton,
·
you lived on the other side of Griffith Y
A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. Is it not a fact, Mrs. Ross, that a lot of people have
either died that used to live there or others moved away from
there¥
A. Yes, sir.
Q. And that was true when the church was repage 133 ~ moved, was it not?
A. Yes, sir.
Q. How many families were living in Griffith, what you
might term the local community there of Griffith, when the
church was removed? You were one?
A. I was one, and Mr. ·willis, and Roy BrownQ. Mr. Willis lives quite a ways from Griffith Y
A. It's not so awfully far.
Q. How far?
A. Well, you could walk it in ten minutes.
Q. Well, you can walk a mile in ten minutes, can't you 7
A. I don't know, I never did try. But it wouldn't take long
to walk to Mr. Willis' house.
Q. Mr. Willis is a member of the Christian Church, isn't
he?
A. I couldn't tell you.
Q. In fact, in olden times, there were quite a number of
families there, were there not?
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Mrs.·Doitg Ro.s§~
A. Yes, sir.
Q. Diel you attend this church any, Mrs. Ross!
A. I went to this church, but I didn't go regular.
Q. There had not been any services in the church for several years before they started tearing it down, had there 7
A. It had been a good while.
Q. What did you say?
page 134 ~ A. It had been a good while.
Q. A good while?
A. Yes, sir.
Q. How long would you say it had been-two years? three
years 1 four years 7 or five years!
·
A. ·well, I declare, I couldn't say.
Q. For two years or more from the time it was torn clown,
anybody look after it, do anything to it, that you know of 1
A. I don't know, for I hadn't been living· there for about
three months, you know-you know, close to the church.
Q. Did I understand that you were living there when it
was torn down!
A. I was there when it was torn down.
Q. You had been there about how longf
A. About three months.
Q. You did not see anybody around it or inside of the
church during that time?
A. Before it was torn down?
Q. Three months before it was torn down.
A. I don't know-no, sir.
Q. You were living close enough to it prior to then to know
whether any services were held in it, were you not 7
A. Yes, sir.
Q. Was the church open all of that time, after
page 135 ~ they stopped having services in there; was the
door open, or do you know¥
A. I don't know.
Mr. Johnson : That is all.
Mr. Gentry: Call Miss Hilda Brown, please.
The Court: ·we will take a :five-minute recess.
(A five-minute recess was taken.)
After Recess.
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HILDA BRO-,VN,
was sworn in behalf of plaintiffs and testified:
DIRECT EXAMINATION.
By l\fr. Gentry:
Q. You are Hilda Brownf
A. Yes, sir.
.
Q. How old are you, Hilda Y
A. Eighteen.
Q. Where do you live f
A. Nowt
Q. Where do you live Y
A. I live in Longdale.
Q. Mr. and Mrs. Roy Brown are your parents Y
A. Yes, sir.
page_ 136 ~ Q. They live in the Griffith community!
A. Yes, sir.
Q. Do you now live with your parents or with someone else Y
. A. Someone else.
Q. With whom do you live?
A. For the last four years, I have lived with my grandmother.
Q. Why do you live with your grandmother!
A. Because she wasn't able to take care of herself.
Q. Were you a member of Griffith Church, at Griffith, Virginia Y
A. At one time, I was.
Q. ·what denomination did you belong toY
A. ·Christian.
Q. Christian 7
A. Yes, sir.
Q. Did you belong as an Adventist Christian 7
A. Yes, sir.
Q. Which is correct, is it Christian denomination or Advent
Christian?
A. Advent Christian.
By the Court :
Q. Let's get it straight, now. ,vere you baptized by a
Christian minister or Advent Christian minister!
page 137 ~ A. I was baptized by Preacher Reid.
Q. He is a Christian minister?
A. All right.
Q. Then you are a member of the Christian Church?
A. Yes, sir.
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Hilda Brown.
By Mr. Gentry:
Q. Did you attend services at Griffith church?
A; Yes, sir.
Q. Did you attend a meetii1g at Griffith church on September 30, 1951 Y
·
A. Yes, sir.
Q. I will ask you if you acted as secretary of that meetingY
A. Yes, sir.
Q. Did you write minutes of the meeting!
A. Yes, sir.
Q. Of what took place¥
A. Yes, sir.
Q. I will hand you this paper and ask you if you can identify it7
(A document was handed the witness.)
A. I can.
Mr. Stephenson: Your Honor, we object to the introduction of this as not having· any bearing on the issues here. It
was long after the church was removed.
page 138 ~ The Court: I think it might be ijdmissible at
·
this point. If it is not, I will strike it out later.
By Mr. Gentry:
Q. That is signed by Hilda G. Brown; is that you?
A. Yes, sir.
Q. Is that your signature T
A. Yes, sir.
Q. Are these correct statements of what took place at
Griffith Church, the site of Griffith Church, on September 30,
1951?
A. Yes, sir.

3.

Mr. Gentry: I would like to offer this as plaintiff exhibit
(The minutes were received in evidence as Plaintiff Exhibit

3.)

.

Mr. Stephenson : Exception.
By Mr. Gentry:
Q. What church do you belong to nowf
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Hilda Brown.
A. The Lone Star.
Q. What denomination is that church 7
A. Advent Christian.
Q. You belong to that church now 7
.A. Yes, sir.
Q. Why did you change your membership from the Griffith
Church to the Lone Star Church T
page 139

~

].\fr. J olmson: We object to that, your Honor.
The Court: I sustain the objection.
Mr. Gentry: Your Honor, I believe the answer to that question will show it irregularly and it is admissible.
The Court : All right, gentlemen, suppose you retire to
your room and we will se·e what the answer will be.

(The jury retired from the courtroom.)
The Court: Let her answer the question.
Mr. Gentry: You may answer the question.
A. Well, after the Griffith church was torn down and I
never did think it would ever be put back, I moved my membership. And everyone at Lone Star kept on after us to move
·
our membership.
Mr. Johnson: I object, your Honor, to this. According to
the witness' own testimony, she was a member of the Christian denomination, so it could have nothing to do with this
case at all of why she changed from Christian to Advent.
The Court: I do not think so either. I sustain the objection.
Mr. Gentry: Note an exception.
The Court : Bring the jury back.

--.

(The jury was returned to the courtroom.)
Mr. Gentry: You may cross examine, Mr. Johnson.
page 140

t

CROSS EXAMINATION.

By Mr. Johnson:
Q. Miss Hilda, you have been married since you were up
here the last time T
A. I never was up here before.
Q. Never been up here before 7

, ...

,.~
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.A. No, sir.
Q. Do you know when you joined the Lone .Star Church!
A. It was right after the church was torn down.
Q. Let's think real hard. Hadn't you joined before thatf
A. No, sir.
Q. You have been attending the Lone Star Church, though,
for sometime before that t
A. Yes, sir.
Q. ·went there regularlyf
A. Yes, sir.
Q. You were living then with who, Mrs. Putnam 1
A. Yes, sir:
Q. And you said you lived at Longdale. I just wanted to
g·et the jury straight and myself straight. Do you mean Longdale Station or up at Longdale Furnace!
A. I live. up at Longdale Furnace, now.
Q. When you were attending Lone Star, were you living
there at the Longdale Furnace then t
page 141 ~ A. No, sir.
Q. Where were you living then t
A. I was living with my gTandmother.
Q. Where did she live f
A. Not very far from Lone Star Church.
Q. In other words, when did you move to Longdale Furnacef
A. In Decembe·r.
Q. This last December f
A. Yes.
Q. And up to that time you were living with your grandmother and had been living there about four years?
A. Yes, sir.
Q. Is Nancy your sister?
A. Yes, sir.
Q.. She is also a member of the Lone Star f
A. Yes, sir.
Q. Weren't you a member of the Youth Choir at Lone Star
and sang in the Youth Choir at Lone Star?
A. Yes, sir.
Q. How long had you been singing there before you joined f
A. I don't remember.
Q. Who invited you to the meeting that was held on September 30?
A. I voluntarily went myself.
page 142 ~ Q. How did you find out they were going to
have one?
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·Hilda Brown.
A. Well, I. heard _my mother and them all talking about it
and I went nght over after I beard the church was being torn
down and looked at it.
Q. You heard the church was being torn. down and looked
at it; is that what you said Y
·
A. Yes, sir.
Q. The church was torn down in May and the meeting was
not held until the 30th of September.
A. I know.
Q. At the time you looked at it was at the time of the meeting of September 30 or before that f
A. I looked at the church before the meeting.
Q. And you went over there of your own accord?
A. Yes, sir. I felt it my duty to.
Q. Who is Mr. James E. Nicely? Do you know him, or not?
A. Yes, sir.
Q. "'Where does he live?
A. He lives up there around in the neighborhoodQ. Around what?
A. ·where my grandmother lives. Nicelytown is what they
call it.
Q. He bas been attending the Lone Star Church, too?
A. Yes, he comes to come services.
Q. Do you know whether he is a member of
page 143 ~ Lone Star, or not 7
A. No, sir.
.
Q. Do you know whether he is a member of any church, or
not?
A. No, sir.
Mr. Gentry: Your Honor, I question the relevancy of all
of this about the Lone Star. All this witness has testified to
is that she is now a member of the Lone Star.
The Court: The only thing, I suppose, he is asking of her
is a list of the people who attended the meeting on September
30, 1951. I suppose the purpose of his question is to ascertain which of those members were members of the congreg·ation of the Advent Church, at Griffith. I suppose that is the
purpose of it.
:Mr. Gentry: All right.
The Court: She was the secretary who took the minutes.
By Mr. Johnson:
Q. Do you know what denomination l\fr. Willis belongs to?
A. No, sir.

r~',' 'C""'""
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Q. So far as you know, he did not belong to the Griffith
Church!
A. No.
Q. What about Mr. George A. Ross t
A. I don't know.
·
Q. Where does he live Y
page 144 ~ A. I don't know where he lives at the present.
Q. Where was he living when they had the
meeting on September 30 T
A. I don't know that.
Q. You mean he moved away from where he was living, or
what?
A. Well, he has been in so many places, I don't know.
Q. In other words, he is just a fell ow who moves around
from place to place and just here temporarily?
A. No, he lived up there above where we did, where my
home is. Then he moved from there· to Eagle Rock. Then, I
don't know where he is at now.
Q. How long had he been at Eagle Rock Y
A. I don't know.
Q. How long when he moved there; do you know 7
A. No.
Q. Did he move there before th~y had this meeting or after
they had the meeting?
·
A. I don't know tliat.
Q. What about Mr. J. I. Reynolds?
A. Who?
Q. J. I. Reynolds.
A. ( Shook head.)
Q. Miss Hilda, who gave you these names that you took
downY
page 145 ~ A. They signed the list of names themselves.
Q. You never saw this man before?
A. I don't know.
Q. You do not remember having seen him before-J. I.
Reynolds!
A. I don't know.
Q. You certainly know, Miss Hilda, and that is all I am
asking you, whether you remember ever having seen him before? You do not lmowl
A. ( Shook head.)
Q. Mrs. R. T. Willis-she was not a member of the Adventist faith, so far as you know, was she Y
A. I don't know.
Q. Betty Sue Willis; how old is she Y

'l?iiti:ii,\.,:
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Hilda Brown.
A. I don't know that.
Q. Did you see her when she signed her name T

A. Yes, sir.
Q. Is she young, just a child Y
A. Yes.
Q. Under ten, would you say, or twelve 7
A. Yes, sir.
·
Q. Dora Brown; how old was she!
A. She is six, :five.
Q. Then how old is Jo Ann Brown Y
A. She is eleven.
page 146 r Q. You do not know whether they belong to any
church or not Y
A. No, sir.
Q. How old was Hilda Brown!
A. Eighteen.
Q. You do not know whether she belong·s to the church or
not?
A. Yes, I do.
Q. What church did she belong to Y
A. I belong·Q. That is you, isn't it Y
A. Yes.
1·
Q. How about Thelma Dressler?
A. I don't know her.
Q. You do not know her; is that right?
A. Yes.
Q. Do you have any idea where she lives Y
A. No.
Q. Had you ever seen her before that day, to your recollection?
A. No.
Q. You never saw her before in the Griffith church when you
were there before 7
A. She might have been there.
Q. I didn't ask you what she might have been.
page 147 r You did not see her; is that righU
·
.A.. I reckon.
Q. How old would you say she is 7
A. I don't know that.
Q. Do not know whether she was an adult or child, do you Y
A. No.
Q. What about Paul Dressler? Do you know anything
about him7
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A. I knew he was there.
Q. Had you ever seen him before T
A. Yes.
Q. What age is heY
A. I don't know that.
Q. What would be your impression-a child, or what Y
A. No.
Q. What?
A. A grown person.
Q. Did you ever see him attend Griffith church, at Griffith
services, while you were there Y
A. No.
Q. Never did¥
A. No.
Q. And you do not know where he lives¥
A. No.
page 148 ~ Q. He does not live around Griffith, does he Y
A. No.
Q. In other words, he does not live down in that section of
the County, so far as you know, does bet
.A. No.
Q. Mrs. J. I. Reynolds; do you know her f
A. No.
Q. Do not know where she was from either?
A. N~
.
Q. You do not know what denomination she was a member

of, do you?
A. No.
Q. How about A. 0. Curtis, do you know him-L. 0. Curtis?
A. Yes.
Q. Where does he live Y
A. Over there in the Nicelytown.
Q. Beg pardon 1
A. He lives in Nicelytown.
Q. Nicelytown Y
A. Yes.
Q. You do not know what denomination he is f
A. No, sir.
Q. Did he attend Lone Star Church?
A. I never did see him there.
page 149 ~ Q. Did you ever see him at any church?
A. No.
Q. Do you call Nicelytown the settlement around Lone
StarY
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Hilda. Brown.
A. Yes.
Q. S. H. Nicely; do you know him?
A. Yes.
Q. ..Where does he live 1
A. Same, place.
Q. Diel he attend Lone Star Church?
A. I believe I saw him there once or twice.
Q. Do you know what-church he· is a member oft
A. No, sir.
·
Q. Did you ever see Mrs. Reynolds attending Lone Star
Church, or :Mr. J. I. Reynolds 1
A. I don't know who you are talking about.
Q. You put their names there.
A. Well, they could tell me the names and I woulcln 't have
to know all about them.
Mr. Byrd: If your Honor please, I think the witness has
testified that these people signed their names to that as being in attendance at the meeting at which she presided. I do
not think that she has stated at all in the evidence that she
signed anybody's name.
The Court: I think that is true.
page 150

~

By Mr. Johnson:
Q. Were these people requested to come up and
sign their names 1 VYho requested them¥
A. I don't remember that.
Q. Miss Hilda, you were there. What arrangements had
you had to take the minutes down f Did you have a table, or
anything, to write on T
A. We wrote on top of the organ.
Q. You wrote on top of the organ 1
A. Yes.
Q. Who told you to take the names down?
A. I don't remember.
Q. In other words, anybody who came there with curiosity
for any cause they came over and put their names on here 1
Any of them there that did not put their names on it?
A. I do not know that.
Q. Do you know Helen M. Ross 1
A. Yes, sir.
Q. ·where does she live T
A. I don't know where she lives at the present. I know
sheQ. Where does she live now Y

-,-,·>··.
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.A. I don't know.
Q. You do not know where she lived there Y
.
page 151 ~ .A. No. I think she lived at Eag·le Rock then,
·
I'm not for sure.
Q. In other words, is it your idea that she is the wife or
child of this other Ross that I asked you about7
A. What Ross Y
Q. I asked you about George A. Ross before.
A. She is his wife.
Q. Did you ever see them in attendance at Griffith church
while you were going there-either one of them Y
A. I don't remember.
Q. They were living in Eagle Rock at the time of this meeting?
A. I don't know that.
Q. How do you know that they live there nowt or do you
know that they live there now Y
·
A. I don't know that they live there now.
.
Q. You know that tlley do not live around in the vicinity
where you live, do you noU
A. Yes.
Q. You know they do not live at Griffith, do you not?
A. Yes.
Q. How about R S. Alexander and Mrs. R. S. Alexander;
where do they live Y
A. I don't know that.
Q. Do you know what denomination they bepag-e 152 ~ long to Y
A. No, sir.
Q. Did you ever see them attend Griffith church Advent
services while you were going· there Y
A. I don't remember.
Q. How about Mr. and Mrs. Donald Brown?
A. Yes, sir.
Q. What church do they belong to? do you know?
A. No, sir.
Q. Did they attend Lone Star?
A. No, sir.
Q. Did they attend any church, that you know ofY
A. They attended Griffith when it was operating.
Q. Do you know whether they attended there when you
were consecrated and baptized by Mr. Reid?
A. My brother was in service at that time.
Q. I did not hear you.
A. My brother was in service at that time.
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Q.
A.
Q.
A.
Q.
A.
Q.
page

Your brother was what?
"\Vas in service. But I know he attended there.
You know what?
I know he attended church there.
But that was before he went into service, was it not 7
It was before and after, too.
And Barry Wayne Brown?
A. I don't know.
153 } Q. How old is he?
A. I don't know.
Is he a child of Donald's Y
Yes, sir.
Is he a child under ten years old Y
Yes, sir.
Eugene Brown, is he also a child 7
No, he is a gTown man.
What church did he belong to Y
He joined the Griffith church.
Joined the Griffith church as a Christian, just like you

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
didY
A. Yes, sir.
Q. In other words, he is a member of the Christian denomination?
I; I
A. Yes, sir.
Q. Didn't Mr. Reid also baptize Donald and his wifeY
A. No, sir.
Q. You do not know who baptized them?
A. No.
Q. Mrs. Eugene Brown., is she also a member of the Christian denomination Y
A. No, sir.
Q. You do not know what denomination she is T
A. She is a Baptist.
page 154 } Q. What Baptist Church does she belong to;
do you know?
A. I do not know.
Q. Nancy Brown, is she the daughter of Eugene and Mrs.
Eugene?
A. No, sir.
Q. Is she your sister 1
A. Yes, sir.
Q. I believe you stated that she is a member of the Lone
Star Church 1
A. Yes, sir.
Q. Bill Brown, is he related to you?

(

.
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A. He is my uncle.
Q. Your what 1
A. Uncle.
Q. ·where does he live?
A. He lives with my father.
Q. He is your uncle and lives with your father. You mean
he lives with Roy Brown Y
A. Yes, sir.
Q. You do not know what denomination he was?
A. No, sir.
Q. He is not an Adventist, so far as you know; is that
right?
A. SirY
page 155 ~ Q. Bill Brown was not a member of the Adventist faith, so far as you know?
A. That's right.
Q. Miss Hilda, do you remember when the last service was
that you attended, how long ago it was?
A. It was in 1948.
Q. ·what time in 1948?
A. I don't know, I don't remember.
Q. Who held that service? "\Vas that a Christian service¥
A. Yes, sir. Mr. Reid.
Q. Vlhen,was the last time you attended an Adventist service held there?
A. I don't remember.
Q. Was it when Mr. Rutherford was preaching there! or do
you remember?
A. I don't remember.
Q. In other words, you do not remember when you attended church at the Griffith church and Adventist service!
A. I went to church all of the time, but didn't ~now any
difference from one preacher, what faith they were.
Q. But you did know Mr. Reid was a Christian minister,
did you notY
A. Yes, I was old enough to know.
Q. ""\Vhat?
page 156 ~ A. I was old enough to know.
· I\Ir. Johnson: I think that is all, Miss Hilda.

Mr. Gentry: That is all.
Mr. Gentry: Payne Johnson.

.
.
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F. PAYNE JOHNSON,
was sworn il) behalf of plaintiffs and testified:
DIRECT EXAMINATION.
By Mr. Gentry:

Q. Your name is Mr. F. Payne Johnson?
A. That's right.

CJ. What is your occupation, trade, and profession, l\fr.
Jolmson?
A. Surveyor and contractor.
Q. As contractor, what general w·ork do you engage in?
A. General building construction.
Q. Did you have occasion to see a church building at Griffith
Station, in Alleghany County, Virginia, in the year 1950!
A. Yes, sir.
Q. There has been introduced in evidence a _picture of a
church. I ,,1 ill ask you if that is the building that you had
occasion to observe in 1950 f
page 157

~

(Plaintiff Exhibit 1 I1ancled witness.)

A. Yes, sir.

Q. Were you inside of the church, Mr. Johnson f
A. No, sir.
Q. How close were you to the church?
A. vVell, I was rig·ht in the churchyard. I was making a
survey at Griffith at the time and it was necessary to check
into the property corners of the church to check the work that
I was doing.
Q. vVere you there doing your work over a period of several days, or not?
A. Yes, sir, I was in there about five days.
Q. From your observation, what was the general state of
the condition of repair of the building from the exterior!
A. "\Vell, the church looked in good usable condition at the
time. It was painted and seemed to be in pretty good shape
for your average rural church.
Q. "\Vhat kind of a foundation did it have? .
A .. It had a stone foundation.
Q. Ho,v was it finished on the exterior?
A. It was weatherboarded, had a metal roof.
Q. Mr. Johnson, it has been testified in evidence that that
church was built in approximately 1895, or some short time
thereafter. It has also been testified that the church founda-
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tion or church building was 24 feet ·wide by 36
feet long; it has also been testified" that it was
approximately 15 feet from the foundation to the
eaves; the church building was :finished inside with wood
laths and plaster, with wainscoting around the wall from the
floor a distance of three to· three and a half feet, approximately; that the interior walls were papered; that there was
a small piece of plaster which had come off and a bullet hole
through the roof which caused a leak, but that inside, gentrally, the church was in fair or good condition of repair.
From that information, as a building contractor, could you
give us the worth of the church in the year 19517

page 158

~

Mr. Johnson: We object to that, your Honor. I would like
to state my objection outside of the jury's hearing.
The Court: All right, gentlemen, suppose you retire to
your room.
(The jury retired from the courtroom.)
Mr. Johnson: ·we object to the question and we also object to the witness answering· it. I do not think that the
proper information for the hypothetical question has been
given to him to pass upon it. There is no evidence here as
to what the structure was, whether it ,vas pine, oak, or what,
and I do not know whether Mr. Johnson is going to answer
it with what would be the replacement cost and if he is going to say what was the value. He bas not qualified as a real
estate agent or as knowing the value of the buildpage 159 ~ ing itself.
Not only tl1at, your Honor, I do not know
,vhether Mr. Gentry is including the foundation or not, but
the evidence, even his pictures which were not admitted and
which I think he will admit, is that no part of the foundation
of the chorch was removed. I do not think Mr. Johnson is
qualified as a real estate agent to know the value of the building at the time it was removed, because it was removed in
1951.
The Court : I do not believe he has qualified hiD1self as an
expert to testify to answer the question.
Mr. Gentry: Your Honor, he bas qualified as a builder or
contractor by trade and profession. In addition to that, h.e
actually had occasion to see the church building in the year
1950.
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The Court: He passed right by it, as you know, because
he spent all of his time up in the mountains there.
Mr. Gentry: He said he had to run the lines around the
lot himself in his preliminary examination.
Bv the Court :
"'Q. How much time did you look at the church, Mr. Johnson¥
A. Well, I imagine we worked around the church there in
the neighborhood of a couple of hours.
Q. When you were there, did you look to see
page 110 ~ how the church was built, what it was worth, what
it would cost to rebuild iU
A. We walked by the church every day and, as I recall, we
ate lunch there at the church one day while we were up there.
Naturally, I noticed how the church was built.
Q. Did you ever build any churches before?
A. I just :finished an addition to the Episcopal Church at
Hot Springs, this year.
Q. What other building experience lmve you had?
.A. Well, I have been in the general contracting· business
now about four years, and I have bee;n around construction
work in estimating costs practically all of my life.
The Court: I do not believe he has qualified before the
jury.
Mr. Johnson : He testified he was never in the church.
The Court: If you qualify him as an expert, I will let him
answer the question, subject to cross examination, as to t;he
outside and inside.
Mr. Gentry: All right, sir.
The Court: Any further objection?
Mr. Johnson: We object to him stating the replacement
value, your Honor.
Mr. Gentry: Your Honor, I never asked him that question.
I think if Mr. Lee would read the question to Mr. Johnson,
he will see that I asked him what the church buildpage 161 ~ i_ng was worth in 1951, based on what the evidence
lS.

Mr. Johnson: Then, I do not think, your Honor, that this
man could possibly know real estate values or values of buildings in that community. He bas not testified that he does.
The Court: I think he must qualify him. You have to
qualify him to show that he knows what the building was
worth; not the replacement value, but what it was worth.
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Mr. Gentry: My question was, your Honor, if he were in
a position to place a value on it. That is when the objection
occurred. The witness has not be~n permitted, at this point,
to answer that question.
The Court: Vve will see what his answer would be. It
might save a lot of trouble.
1\fr. Gentry: Would you read him the question t
(The following question was read: "Mr. Johnson, it has
hen testified in evidence that that church was built in approximately 1895, or some short time thereafter. It has also been
testified that the church foundation or church building was
24 feet wide by 36 feet long; it has also been testified that it
was approximately 15 feet from the foundation to the caves;
the church building was finished inside with wood laths and
plaster7 with wainscoting around the wall from the floor a
distance of three to three and a half feet, approximately; that
the interior walls were papered; that there was
page 162 ~ a small piece of plaster which had ?ome off and
a bullet hole through the roof wluch caused a
leak, but that inside, generally, the church was in fair or good
condition of repair. From that information, as a building
contractor, could you give us the worth of the church in the
year 195H ")
The Court : Can you give us an answer 1
The Witness: Y cs, sir, I think I can.
The Court: All right. Now, if you qualify him, I will let
you go into it further.
I\fr. Gentry: Shall I qualify him before the juryt
The Court: Qualify him before the jury.
Mr. Gentry: All right.
The Court:, Bring the jury out.
l\fr. Stephenson: Qualifying him as a building contractor
or as an expert t
The Court: You can cross examine him on that before he
asks the question.
( The jury was returned to the courtroom.)
By Mr. Gentry:
Q. Mr. Johnson, in connection with your trade, business,
and profession as a building contractor, have you had occasion to estimate the value of buildings 1
A. Yes, sir.
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Q. How much experience have you had in that
field, Mr. Johnson 1
·
A. Several years ago, I made quite an extensive appraisal study for the Virginia Hot Springs Company
up there on a good many of their buildings in and around Hot
Springs. Those figures were later used by the insurance company in setting up their insurance rates.
I have done appraisals a number of times in and around
Hot Springs for bank loans and one thing and another for
the bank. Those figures have always been accepted up there
and used.
.
Q. In addition to appraisals and estimating and judging
the value of buildings, have you had any specific experience
with church buildings, as a contractor t
A. Valuation of church buildings'?
Q. Have you had any as to the valuation of church buildings!
A. Yes. I had one case up there in Hot Springs, last year,
wl1ere a church wanted to make an application for a loan and
I was O\le of the appraisers that ·was sent by the bank to appraise the property. ·
Q. As a building· contractor, lmve you had any experience
in the construction of church buildings¥
A. Yes, sir.
.
Q. What experience have you had in that connection, Mr.
Johnson?
page 164 ~ A. Well, L built the va-rrish house for the Episcopal Church, at Hot Springs, last year. And I
had the contract to finish up a colored church down at Switchback, which is just below Hot Springs. That work has just
been completed in the last two or three months.
page 163

~

The Court: Is that all of the questions on that point?
Mr. Gentry: Yes, sir.

The Court: All right, do you want to cross examine on his
qualifications f
(C~oss Examination on Qualifications:)
By Mr. Johnson:
Q. Mr. Payne, you have not done any estimates on houses
around Griffith and that community, have you?
A. No, sir.
Q. You have not estimated any church buildings before,
have you?
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A. Yes, sir.
Q. I mean. except building.
A. Except building, yes, sir.
Q. ·what were you estimating on, the basis of the building,
building a new building, or what Y
A. Well, I had one church at Healing Springs which we
were giving an evaluation on it for loan purposes.
Q. What other Y
A. And then, for new construction, why just as
page 165 } I say, I have just done some jobs up there and
they were estimated for.
Q. So you have only estimated the present value of one
church for insurance or loan purposes; is that right 1
A. Yes, sir.
Q. And that was at Healing Springs, in Bath County i
A. Yes, sir.
Q. Did you go all over that church 1
A. Yes, sir.
Q. Inside and outside¥
A. Yes, sir.
Q. The work that you said you had done over here or were
going to do for the parrish house, what kind of construction
was that?
A. That was a building of the parrish house and it was an
addition on the church.
Q. Frame orA. Masonry.
Q. Were there toilet facilities installed in that, or noU
A. Yes, sir.
·
Q. The other one that you spoke of, what type of church
was that!
A. That was a frame church, brick veneer.
Q. The addition you were putting on was frame
page 166 } and brick veneer?
A. Yes. That was a new church, a new buildin
Q. Were there toilet facilities in that Y
A. No, sir.
Q. What kind of interior did it have?
A. It was-the interior wall was wallboard, plain wallboard.
Q. Did you estimate on that the cost of the pews along with
it?
A. Yes, sir.
00 •
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Q. So your total estimate there was for new construction
new pews and pulpit and everything?
Yes, sir.
And you never looked inside of this church at Griffith?
No, sir, I was not inside of tliat church.
Q. You did not know whether the chimney extended from
the ground or partly Y
A. How far, Mr. JohnsonQ. Just answer my question, please.
A. The chimney extended from the ground¥
Q. Sir?
A. What was your question?
Q. Did you see the chimney at the Griffith church?
A. I don't recall the chimney.
page 167 ~ Q. Do not even recall the chimney?
A. No, sir, I do not.
Q. You do not know what the values are in and around
Griffith, other than from hearsay, if you know any?
A. Well, you: know what the value of the building would be.
It would cost you so· much to put up a building.
Q. I am not talking about that, I know it would cost you
so much to put up a building. Is that what you are going to
testify to, what it costs to replace iU
.A. What is that again?
Q. Is that what you are going to testify, the cost of replacing it1
A. No, sir, I was going to testify as to the value of what
was there at this time.
Q. You mean the value there at this timeA. The value as it was there when I saw it in 1950.
Q. If it were wrecked, or whaU
·
A. No, the value standing as a building.
with
A.
Q.
A.

Mr. Johnson: I submit to your Honor that this witness
has not qualified himself; according to his own testimony he
has never appraised any church property in Alleghany
County, and he has only appraised one, and that was for loan
purposes, in Bath County. He had not examined this building; he testified that the other one he examined yery carefully.
The Court : I think I should permit him to
page 168 ~ testify. It is a question then as to what weight
the jury will give his testimony.
Mr. Johnson: We except to your Honor's ruling.
The Court: All right.

, .. :;.Q
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F. Pawi.e Johns&;:~-- (Direct Examination resumed:)
Mr. Gentry: W oulcl you read tbe question¥
The Court: Suppose you restate it to him.
By Mr. Gentry:
Q. Mr. J olmson, from your personal knowledge of what
you observed in 1950 of the Griffith Church, at Griffith, Virginia, from the exterior that you observed over the several
days while you were working there, and it has been testified
in evidence. that that building was 24 feet by 36 feet; that it
was built on a rock foundation; that it was a frame structure,
finished on the outside with weatherboarding, painted white;
that it had an A-shaped roof of metal; that the front had a
cupola or steeple; that the interior of .the building was finished
witl1 wood laths and plaster; that tl1e walls were papered;
that from the floor along the walls on all sides there was
waiscoting about three and a half feet high; that the church
was wired for electric lighting and had electric light fixtures;
that the church inside was in a fair to good state of repair,
except for a small piece of plaster which had fallen off and
except for a bullet hole through the roof which had caused
a leak; from that information and from your expage 169 ~ periencc as a building contractor and your experience of appraising property, buildings, in this
area, would you be in a position to give an opinion as to the
worth of the building in 1951 ¥
A. I think so.
Q. ·wm you give us what in your opinion the worth of the
building·
l\fr. Johnson: We still object to the question and answer,
your Honor. I do not think .that the witness can intelligently
state. There is no evidence here as to whether the brick was
from the ground up or only partly up. There is no evidence
here whether the electric lighting wiring was concealed or
not concealed. I think all of those things would be matters
that ,vould enter into the worth at that time.
The Court: I will let the witness answer it.
Mr. Johnson: All right. Except.

A. In my opinion, the worth of the building, as calculated
from Beck's System of Appraisals, which is a well recognized
appraisal standard, used all over the United States,-the
building contained 16,416 cubic feet. For the class of build-
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ing that you l1ave described, so far as interior finishes are
concerned, the per cubic foot price of 1950 for that building-

1\:Ir. Johnson: Your Honor, we object to the witness further because the witness i.s now not giving an
page 170 ~ opinion from being an expert himself, but from
somebody else that be is quoting.
The Court: I sustain the objection. He is not giving an
opinion at all.
By Mr. Gentry:
Q. Give us your opinion.
A. As to the price of it 1
Q. Yes.
A. $3,500.00.
Mr. Gen try : You may cross examine, l\f r. Johnson.
CROSS EXAl\HNATION.
By Mr. Johnson:
Q. Do you base your opinion on this appraisal firm that
you read out there f Is that what you are basing it on?
A. I base it on that, plus my own experience in appraisals,
Mr. Johnson, which, your Honor, coincide.
Q. So, you are not giving an independent opinion?
A. I would say the building is worth $3,500.00.
Q. Did you include in that the foundation f
A. Yes, sir, in that price was included the foundation.
Q. How much would you say the fom1dation was worth T
A. How much would I say the foundation would cost!
Q. Was worth, the foundation tl1at was left there, as an
integral part of tl1e building.
page 171 ~ A. About ten per cent of the total cost of the
building.
Q. In other words, you put that at $350.001
A. That's right.
Q. In your estimate there, your opinion of the value, did
you consider chimney in that estimate?
A. Yes, sir.
(~. Of what construction 1
A. I considered frame construction.
Q. I am talking about chimney. You are not talking about
a frame chimney?
A. Oh, brick chimney, or block chimney.
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Q. From the gl'Onnd up Y
A. From the ground up.
Q. How much would your figure be affected if 'the evidence
is that the brick chimn~y did not extend to the ground but
only extended from a ways up on the outside, up above the
gable?
A. In other words, you mean your chimney ran from the
ceiling line on through and not down to the ground?
Q. Yes.
A. That would affect your price around $75.00?
Q. Would it affect your price one way or the other if the
electric wiring were concealed or were not concealed Y
A. No, sir.
page 172 r Q. In other words, you think that it is worth
just. as much whether the wiring were not concealed as if it were 1
A. The difference in tl1e cost would be immaterial.
Q. Of course, you are basing· aU of these figures on a building in good condition, both inside and outside Y
A. In average condition for its age; that's right.
Q. Then if it were proved here and the evidence was before you that the plaster was falling down and the timbers
were rotten and the building was leaking all inside, your estimate would naturally be affected by that and be less?
A. Dependent on how much cla~1age you had; yes, sir.
Q. You did not g·o there to make an investigation of it, did
you?
A. No, sir.
Q. You are only testifying from what your memory was
and whatA. I am testifying from my memory of what the building
was like in 1950 and the dimensions of the building that Mr.
Gen try justQ. Are you testifying· what it was worth in 19507 Is that
what you are testifying to?
A. I am testifying as of 1950; that's right.
Mr. Johnson: Your Honor, we move to strike out his evidence for the simple reason that it would have to be at the
time the building was destroyed or removed.
page 173 t The Court : I will not pass on your motion
right now.
By Mr. Johnson:
Q. In your figures, Mr. Payne, did you have in mind that
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the ceiling inside would be supported by pillars, or anything,
in what you said of the $3,500.00 Y Did you consider whether
or not the ceiling would be supported by pillars?
A. Supported by pillars or have a truss roof?
Q. Yes, sir.
·
A. No, sir, it wouldn't make any difference either way
there.
Q. What would be the difference if the church, instead of
being sealed off, was open clear. up through the gable, up to
the gableY
A. Was open clean through to the roof sheeting?
Q. Yes, sir.
A. What would be the difference in the cost of iU
Q. In the worth 1
A. That would all depend on how it was :finished.
Q. Well, say, for instance, it were plastered.
A. In other words, if it were plastered right underneath of
your roof sheetingQ. Instead of having the ceiling across.
A.. Instead of having the ceiling across, just plaster right
underneath of the roof?
Q. Yes, sir.
page 174 ~ A. I would say that would run your cost a little higher. It would be more expensive to do it
that way.
Q. And you are :figuring in whether there were any apartments, I mean by that rooms inside that were cut off and had
partitions, or had toilets in it, or what Y
. A. No, sir, this was just :figured as one auditorium buildmg.
Q. No toilets included?
A. No plumbing facilities.
Q. )Vould your figures on that be affected if it were proved
that tlie building was infected with termites Y or would you
have to know how much Y
A. You would have to know how much, Mr. Johnson. Those
figures are assuming that your building is in a usable condition. Of course, if it were infected by termites, it is not
usable.
·
Q. In other words, the figures you have given are what you
consider in good usable condition?
A. In usable condition.
Q: How many floors are you allowing for Y
A. One floor.
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Q. Would the fact tha;t there had not· been any repairs to.
the clmrch for ten years or more, and no services had been
l1eld in it for two years or more, affect your valuation one way
or the other¥
page 175 } A. Let's have that question once more, please.
Q. Would the fact that there bad been no repairs to the building for a period of more than ten years before the time you looked at it, inside ot out, and there had
been no services in there for a year or more, or two years,
affect your valuation f
A. No, sir, I don't think they would, because the outside of
the church seemed, at the time I was there, in a good state
of repair.
Q. And you never looked at the inside?
A. No, sir; I did not look at the inside.

Mr. J olmson: That is all, Mr. Johnson.

:Mr. Gentry: Your Honor, I would like to recall one of
our witnesses on a question of damage, if I may. Miss Mary
Lucy Strong.
MARY LUCY STRONG,
was recalled in behalf of plaintiffs and testified furt'µer:

FURTHER DIRECT EXAMINATION.
By Mr. Gentry:
.
Q. Miss Strong, you testified this morning that you were
familiar with the furniture, the furnisI1ings, the fixtures, and
personal property in Griffith clmrch. I might
page 176 ~ also ask you if it is a fact that when you testified
this morning· that you were instrumental yourself, personally, in the purchase of many of the items of personal property, you would be in a position to name for us the
various items of personal property in the church building and
the value of those articles, based on your experience in assisting in the purchase of them Y
l\fr. Johnson: We object to that, your Honor. I think she
can testify as to what she recalls was in the church, but I do
not think sl1e is qualified to testify here as fo what the worth
of the articles in the church were.
Mr. Gentry: Some of the articles, your Honor, she testi-
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fled to this morning. For example, t11at she purchased some
of the items on a Larkin order. .
'
The Court: That does not make her an expert. I might go
down and buy a chair and pay $50.00 for it, but I would not
know what it was worth after four or five years.
Mr. <,entry: I think the witness is competent to testify
wliat those items cost.
Tl1e Court: She can do that. She can say what they cost
when they were purchased.
Mr. Gentry: All rig·ht.
By Mr. Gentry:
Q. ( Con 'd) Could you tell us, Miss Lucy, what the various items of personal JJroperty cost when they
page 177 ~ were purchased?
A. The hymn books, when they were purchased,
it was about 17 or 18 years ago, and I paid between 30 and 40
dollars for them.
·
Q. At that time?
A. At that time.
I

I

By Mr. Johnson:
Q. How long ago?
A. It was 17 or 18 years.
By Mr. Gentry:
Q. What was the general condition of the hymn books in
1951?
A. Well, some of them were still good and others had become ragged.
Q. Were they usable?
A. Yes, they were usable.
Q. How about the stove in the building?
A. Well, it was a .good stove, but it was an old one. It had
been there ever since I can remember.
Q. Did you have anything to do with the purchase of that?
A. No, sir.
Q. Do you know how much that cost?
A. No, I don't lrnve any idea.
Q. How about the stove pipe¥
page 178 ~ A. I bought the last stove pipe, and we always
bought enough to go throug·h the entire chimney,
as a safety measure.
Q. Couid you tell us what that cost?

\:
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l\Ir. Johnson: I do not think, your Honor, that is relevant
yet because he has not proved what time she bought it.
The Court: Yes.

By the Court:
Q. Did you buy it, Miss Strong?
A. I bought it in 1946, the last pipe.
Mr. Johnson: Does your Honor feel that because she can
testify as to what she paid for stove pipe in 1946 would be
relevant as to the time the church was removed in 1951 Y
The Court: No, but they would have to follow it up and
show what it is.
Mr. Johnson·: Yes, sir.
By Mr. Gentry:
Q. Do you recall what that cost at that time Y
A. No, I don't.
Q. How many sections of stove pipe were there!
A. I am not sure if it was 9 or 11.
Q. What was the condition of the stove pipe in 1951? Could
you give us an idea as to the condition of it then Y
page 179 t A. No, but the last time we used it, it was in
good condition.
Q. It was usable Y
A. Yes, sir, it was usable.
Q. Do you recall when the choir chares were purchased f
A. Not the date.
Q. Do you know approximately!
A. I imagine it was along in '23 or '24.
Q. Could you tell us what kind of chairs they were, Miss
Lucv?
They were just like an-solid oak chair.
Q. What was their condition in 1951 Y
A. I couldn't tell you in '51 because I didn't see them there.
Q. But in '481
A. In '48, they were good.
Q. How many chairs were there?
A. There were five chair chairs, but there were two chairs
in there that were pulpit chairs-they were different. They
had been there since the church had been built. But the choir
chairs, we had six of them, but one of them the seat of one
of them split and we discarded it. There were only five left.

A:
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Q. The church was equipped with an organ, I believe you
testified this morning?
page 180 } A. Yes, sir.
Q. Do you have any means of placing the value
on the organ?
.
·
A. Only just by what we had been offered for the one that
we have.at home.
·
Q. How did the one that you had compare with the one at
the church?
A. Ours was much older.
Q. What value on that experience would you place on the
organf
Mr. J olmson : Are you asking· her to place a monetary
value on it now?
Mr. Gentry: Yes.
Mr. J obnson: We object to that, your Honor.
The Court: Let me ask her this question.
By the Court:
Q. How did the two organs compare in quality?
A. Well, I imagine they were just about the same in quality.
Q. Just tbe same?
A. About the same.
The Court: All right, you may answer the question. Objection overruled.
Mr. Johnson: We want to not argue, your Honor, but the
evidence here will show that this organ· that was
page 181 ~ there at the time the church was torn down was
put there by Mr. Rutherford. He put it there as
a second-hand organ.
The Court: You can show that.
The Witness: That isn't the organ Mr. Rutherford put
there. Mr. Rutherford put an organ there, but in later years
it gave out and we traded in the case on this organ that we
have now.
By Mr. Gentry:
Q. You traded in tl1e case Y
A. The case of it. The notes stuck and were no good and
it was traded in on another organ.
Q. His Honor has ruled· that you may answer the other
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question I asked you. · What value would you place on the
organ1
A. I would put $25.00.
Mr. Johnson: We except to the Court's ruling.

. Q. What was the condition of the pews in the church?
A. They were g·ood.
·
Q. Could you describe those for us Y
A. Well, there were about four of tl,em that were made
with straigl1t-just straig·ht seats, and then tl1e others were
shaped a little more. They were made out of-apparently
out of hardwood. There were two rows of pews in the church.
Q. Do you know anything about tl1e purchase of the Bible
for the church, where it came from?
page 182 ~ A. Yes, sir. And you will find the initials
"U. G. and M. E. Turner'' on the back of the
Bible, because my uncle- and aunt, wl10 were Presbyterians,
g·ave the Bible to the church, and you will find- their initials
on it-or they were on there in gold, if they haven't worn off.
Q. Was that a large or smallA. Yes, it was a large Bible. It was their family Bible and
it was so large and when the church was built they gave it to
tho church.
Q. Do you know of any other items of personal property
that were in the building!
A. No.
Mr. Gentry: You may cross examine, Mr. Johnson.

FURTHER CROSS EXAMINATION.
By Mr. Jolmson:
Q. Miss Strong, t11is family Bible you are ·speaking ofA. Yes, it was a family Bible, but it was a big· Bible. It
was larger than they wanted for their home and they gave it
when the church was built to the church.
Q. You said that the organ that Mr. Rutherford brought
there you all traded that in on another second-hand organ¥
A. On anotI1er second-hand organ.
page 183 ~ Q. Did you get any permission to do that from
anyone!
A. No.
Q. You just went ahead and did it·¥
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A. We just went ahead and traded it in.
Q. Was that while the Christians wete holding services?
A. No, we did it through the Sunday School.
Q. Was that wllile Mr. Reid orA. Mr. Guy.
Q. At that time, the Adventists were no longer holclingA. No, the first organ we had was given by a man named
Alexander Guy.
Q. When was the last time you were in the church?
A. The last time I was in there to worship was in September '48, but I don't remember when the last time was I was in
the church.
Q. You last worshiped in there in September '48 Y
A. '48.
Q. Did anyone attend any worship later than that, that you
know oH
A. Not that I know of.
Q. So the values that you are putting there, I take it, are
the values the last time you attended service 1
A. Service.
Q. You do not know what happened between that time and
the time that they were removed¥
page 184 ~ A. No.
Q. "\¥hat did you consider to be the worth of
the organ that Mr. Rutherford left there 1
A. It was a good organ when he left it there, but the dampness in the church was always bard on the organs and they
didn't last very long.
Q. Did you have dampness in the church?
A. Well, we didn't have fire in there very often.
Q. And leaks too?
A. No, it wasn't leaks enough to hurt it.
Q. You all had known that it was deteriorating your furniture inside, hadn't you ·f
A. It was nothing but the wall and the one piece of plaster.
Q. It was deteriorating your organ?
A. Yes. Any musical instrument that is in a cold, damp
building will deteriorate.
Q. You did not do anything to prevent thaU
A. No, we couldn't keep :fires there.
Q. This organ that you spoke of that you traded for, what
type of organ was it,
A. It was very much the same type of organ, a chapel type.
Q. How long- had Mr. Rutherford's organ been in there f do
you have any idea 1
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A. It had been in there a good while.
Q. How long· had it been in bad condition Y
A. Since I am not a musician, I couldn't say.
Q. I was going by what you say. You said the dampness
had hurt it consid~rably.
A. Well, the webbing in it and the notes would stick and
the people that we would have to play complained that the
notes would stick.
Q. Yon attributed that to the dampness?
A. Dampness.
Q. Do you know how long it was after the church was built
there before- A. Oh, the first organ got tl1at way in just a short while,
and there wasn't a leak in the church then.
Q. And then the second one was brought there Y
A. Yes, sir.
.
Q. When you say a short while, what do you mean!
A. Oh, eig·ht or ten years.
Q. So when nobody was in the church at allA. We only had services, preaching services, once or twice
a month. Lots of timesQ. vVho was it chang·ecl the services, Miss Lucy? When
the Christan Church went there, what time were you holding
services then before, in the day or night?
A.
en, at one time when we had services, we
page 186 } would have two services a day-at 11 :00 o'clock
and at 7 :30. But when Mr. Guy and Mr. Reid
nnd these other preachers came there, they had several
churches in the upper end of the county. Mr. Reid had seven
churches, and he would preach at one church in the morning
and come to our church in the afternoon, and on to Millboro
at night.
Q. How many times a month?
A. Once a month.
Q. Nobody else was holding services then but Mr. Reid?
A. Mr. Reid.
Q. And they would be in the afternoon, you say?
A. Yes, sir.
Q. He was the last Christian minister f
A. Last Christian minister.
Q. The last Christian minister who held services there?
A. Yes, sir.
page 185 }

,v

Mr. Johnson: That is all.
Mr. Gentry: That is all.
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l\fr. Johnson: Your Honor, we move to strike out the evidence of Miss Lucy as to any value for the simple reason that
she admitted she had not noticed the organ for two years at
the time it was moved.
page 187 } The Court : Motion overruled.
Mr. J obnson: Exception.
Mr. Gentry: May I ask for a short recess, your Honor?
The Court: All right. Gentlemen, let's take a short recess.

( A short recess was taken.)
After Recess.
Mr. Gentry: I would like to call l\fr. John Haynes.
JOHN LAWRENCE HAYNES,
was sworn in behalf of plaintiffs and testified :
DIRECT EXAMINATION.
By Mr. Gentry:
Q. Woulcl you state your full name, Mr. Haynes?
A. John Lawrence Haynes.
Q. Where clo you live, Mr. Haynes?
A. Clifton Forge.
Q. How long have you lived in Clifton Forge 7
A. Practically all of my life.
Q. What is your trade, occupation, or profession 7
A. Carpenter.
Q. How long have you followed the trade of carpenter!
A. Since I quit school, around 16 or 17 years ola.
Q. How old are you now T
A. Fifty-seven.
page 188 r Q. As I calculate, that is something in the
neighborhood of 35 to 40 years t
A. Yes, sir.
.
Q. You have followed that trade all of that time f
A. Yes, sir.
·
Q. Are you familiar with Griffith church, a church building that existed at Griffith Station, Alleghany County, Virginia?
A. Not necessarily.
Q. Have you had occasion, in the past, to see the church
inside and ouU
A. Oh, yes.
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Q. How recently
you say--0r, when was the last
time that you can remember that you saw the church?
A. ·wen, I clon 't keep track of those things, exactly, but I
would say around three years ago.
Q. Around three years ago?
A. Yes, sir.
Q. Would you describe the church building for us, generally, outside and inside?
A. I think that has been pretty well covered, but I can corroborate those statements. Stone foundation, weatherboarded on the outside, g·abled in the front and back, pretty
steep roof, and a little ventilator, as I remember, in the front
of the front gable, and-what do you call it¥page 189 ~ belfry or steeple on top, and the roof was metal.
Q. How was it :finished inside¥
A .. The floors were level, wainscoted up, I would say, around
three and a half or four feet from the floor, and then the rest
was plastered up to the ceiling line and followed the rafters
up a certain distance and leveled off.
Q. How was that ceiling¥
A. Plastered.
Q. In connection with your trade and business as a carpenter, have you had occasion to estimate the value of structures
and buildings¥
A. Not on a very large scale; no, sir.
Q. Not on a large scale t
A. No, sir.
Q. vVould you be in a position to tell us, from your knowledge of your profession as a carpenter and your inspecting
tlle church inside and out, assuming tlrnt the church was in
a reasonably g·ood state of repair in May, 1951, except for a
small piece of plaster which was off and a hole in the roof,
could you give us an estimate of the worth of the church as
it stood 1

Mr. Johnson: Before you answer that question, we want
to object before you put any value on it. He has asked you
whether you can give an estimate or not.
The Court: Answer yes or no, but do not give
page 190 ~ any value. Just say yes or no.
A. No.
By l\fr. Gentry:
Q. You say that you can give us a value of the church building!

.,
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A. No, sir.

\

l\fr. Gentry: All right, sir, that is all.

CROSS EXAMINATION.
By Mr. Johnson:
Q. Mr. Haynes, of course you did not keep any memorandum or -anything in there when you were in there last, you
just more or less are estimating· the time, are you not¥
A. I beg your pardon?
Q. You said that as well as you recall it was about three
years agot
A. Yes, sjr.
Q. It might have been longer than that?
A. It could have been; yes, sir.
Q. You are not sure how long ago it has been?
A. That is right.
Mr. Johnson: That is all.
Mr. Gentry: That is all.
page 191 ~

l\fr. Gentry: Plaintiffs rest, your Honor.
Mr. Johnson: ·we would like to make a motion

in chambers.
The Court: All right.
your room.
page 192 ~

Suppose you g·entlemen retire to

(IN CHAMBERS).

l\Ir. Johnson: We have several motions to make, and I will
go ahead with them in chronological order.
First, we want to move that the picture of the church be
· excluded from the evidence on the ground there is no evidence
at all as to when it was taken.
·
Then we want to renew our motion and move again to strike
the evidence of. Mr. Payne Johnson, for the reasons heretofore assigned. He tells your Honor that he w·as basing his
opinion partly on some authority that he claimed to have,
which I had never heard before, some Beck's authority.
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We want to move further to strik-e the entire evidence of
the plaintiffs to all of t4.e -plaintiffs' evidence on the ground
that :nobody who is a party to this proceeding is a member of
the Griffith church. I am talking about the Adventist denomination. The undisputed evidence here is that there has
been no Adventist service in this church, according to their
own testimony, for eight years. And when a church is abandoned by a denomination and not used for that time, we sub-.
mit that the people who were members before tho cessation
of its use did not remain members of it; and that there is
no evidence here shown at all, except that the church was
not used by the Adventists for eight years prior to the time
it was removed; and that where services are not held in a
church, a person just does not remain a member;
page 193 ~ and there is no evidence that, until Mr. Turnbow
went there, it was ever anticipated that services
would be resumed; and that under the law the only ones that
can bring a suit would be a member of the Adventist faith
at that church.
Arthur l\Iorgan admitted that he had not gone there for
years. He had been living up on the river. "\Vha t time in
the last four years he had been going anywhere, he had been
to the Central Church.
The Court: How about Lucv Brmvn?
Mr. Johnson: Lucy Brown ,vent there, but that was during
Rervices held by a Christian Church. It would be just the
same as if she had gone anywhere else. In other words, there
were no Adventist services being held there. Certainly it
cannot be contended that after a church has been abandoned
hy a faith that she belongs to, that she indefinitely remained
a member. I take it that as soon as services stopped-and
the evidence here by the other plaintiff witnesses was there
had been no Adventist service there for over eight yearsthat that certainly is evidence of abandonment of use by the
Adventist, and complete evidence. Just because her name
was on the book when the Adventist stopped having services
· there-she could not be a member of a non-existent congregation.
Just like your church, the Christian Church,
page 194 ~ might close tomorrow, and the Baptist might
move in and have services. Yon are a Christian.
I am not making you an illustration, but you can make it me
either. If my church would stop having Baptist services and
somebody else went in and had services and I went in and attended those sessions, that does not make me a member of
the Adventist faith.
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I submit there have-<heen no services held there f o~· eight
years. She contributed notbing, as far as the evidence is
concerned, to the faith during all of that time, and she could
not be considered a member of that ·Congregation when the
church was removed.
The Court: That is your motion?
Mr. Johnson: Yes, sir. She and her husband claimed that
they were the only ones left in Griffith who belonged to it
when it was in active operation.
The Court : I am going to overrule your motions number
one and two with reference to the exclusion of the picture and
striking the evidence of Payne Johnson, but I want to hear
you on number three-striki11g all of the evidence of the
plaintiffs.
l.\fr. Johnson: vVe want to except to the ruling on the other
two.
Your Honor, here is the situation here. Most of the people
that were originally members of that church have moved
away from there. There is further evidence here, and there
is no reason given at this time, that after they
page 195 ~ ceased to have services there, the Christian
·
Church picked it up for a while; and the only
evidence as to why they stopped was that, as I understood
from Miss Lucy Strong, lack of leadership.
The Court: We get back to this situation, though. Here
is a church that belongs to somebody. It belongs to the .Advent Christian Church, which the trustees removed. Who has
a right t9 complain if they moved it?
Mr. Johnson: The only one who would have a right to complain at all would be certainly somebody who was a member
of the church.
The Court·: The question that bothers me is that there
is no evidence at all before the Court here as .to what kind
of church they have, whether it is congregational or member
of a conference. If it is a member of a conference, the church
trustees had a right to go in and do it. If it was congregational, they had to have the vote of the people. Of course,
there is some evidence that there was no meeting held, but
there is no evidence as to the type of church it was in the
pleading or·
Mr. Johnson: It is in ours that it was of the Virginia
Advent Christian Conference.
The Court: There is no evidence of the constitution.
Mr. Johnson: You mean whether it is from the Second
.Adventist, or the other 7

_,
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The Court: ·whether,#i.t~~ congregational or
denominational:- Mr-. Johnson: I believe by evidence from the deed itself
it was conveyed to the Second Adventists. And the deed
further provided that they should not sell it or transfer it
to any other denomination, so that they could not sell it or
transfer it to any other denomination. So when they abandoned it and stopped using it, whyThe Court: ·what I want to know is what happened to it
when they abandoned it and stopped using iU
Mr. Johnson: "When you stop using it, it is abandoned.
The Court: What happens to the property though?
Mr. Johnson: The property stands there until somebody
uses it or moves it. If these people had not moved it, it would
probably have stayed there until it rotted down.
The Court: If they sell it, who would get the proceeds?
lVIr. Johnson: If they sell it, your Honor would have to
decide that and the court provide for the sale or encumber it.
The Court: The church building was real estate.
:Mr. Johnson: It was real estate until it was removed,
until it was torn down. But w·e are involved here with the
question as to who has a right to bring this suit.
The Court: Let me hear these gentlemen over here.
Mr. Gentry: Your Honor, it seems to me that
page 197 ~ the motion that he is making in behalf of the defendants is that abandonment is a defense to an
act of trespass which we have alleged here. vVe say that the
evidence does not show that there has been an abandonment,
in the first place.
One of the plantiffs, Lucy Brown, testified that she was a
member of the Advent faith, that she was a member of this
church. Mere inaction on the part of the congregation is
not, in itself, sufficient to say that there has been an abandonment.
Your Honor is familiar with those Civil "\Var cases where
there w·as an interruption in religious services held in a church
over a period of several years, maybe, especially in the socalled ''border'' areas in Virginia and in Kentucky. That
litigation in the M. E. Church arose from circumstances like
that. I think it was the Hotchison or the Shackelford case
that pointed out that there had been an interruption in services for several years, but still the people who had actively
worshiped in that church still retained their property rights.
So we deny, in the first place, that there is any abandonment here. But even if there could be an abandonment, if
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the facts do· tend to shdw..,tha!,_ still the way to dispose of the
church property was by 57-7 and-the following sections of the
code. There is specific··provision that where
page 198 ~ church property is abandoned, that the church
authorities, if there be no congregation existing,
must petition the court with respect to the disposition of it,
and the court must decide that. Here we have a complete
usurpation of tlrnt prerogative of the court by admitted deliberate, willful acts of trespass on the church property. So
on either premise, we feel that the defendants' motion should
fail.
The evidence at best tends to show an interruption but no
abandonment. But if there has been an abandonment, it is
no actual excuse for the trespass that has been committed.
vVe take the fu rthcr position that the other people in the
communite, besides the Advent Christian Church (if the Advent Christian Church was not using it), have a property right
in the church, because they can continue on with it.
Mr. Stephenson: If your Honor please, we do not think
there is any property right in a church. A property right is
a very distinct thing to using a church for religious purposes.
That is thrown in there in this deed, in other words, that other
denominations have a right to use it, but when it comes to
property rights, the property is bound to vest in this congregation, or the trustees for this congregation, or the proper
officials. Here this congregation has three truspage 199 ~ tees, who were legally appointed, and who were
there-certainly one of them, the evidence shows
-and helped to remove it. vVe contend he had a right to do
that.
Discussing, for just a moment, the question of abandonment. The sole evidence here as to the members of the congregation who still existed there, when it is boiled down, were
only Mrs. Brown and her husband. They both say they w·ere
the only two member of the church left there. That is the
plaintiffs' evidence on that point. Mrs. Brown just did get
under the wire, because she said she had maybe told somebody that she belonged to the Christian Church, but if she
did, she made a mistake. So you might say there are no
members of the churcb. Brown was not active. He says
he was over there and considered joining the Lone Star
Church. So the whole membership has faded out; they have
really faded out.
Arthur Morgan has absolutely not been there for fifteen
years. Been all around over the country. Never has been
in attendance at church to amount to anything. A man 67
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vears old and cannot tell whether he went to, church at this
place. He was probably ~member··at some time.
So I say that the abandonment has been _complete for the
Adventist Church.
Now whnt should the trustees do with an old, abandoned
church there f In the case of Hardy v. Wiley, 87
page 200 ~ Va. 128, an abandoned church was stan4ing there
and the trustees sold and removed the church
building and converted it into another builcling, a parsonage.
The question arose in that case, after the removal of the
building, as to whether there had been reversion of title back
to the man who had originally conveyed it. In other words,
they were claiming that a trust had been terminated and that
it was no longer church property.
That was the way the issue came up. I want to be perfectly plain. But the court, in deciding that question and
holding that the trustees had a right to sell, said that the
trustees, in their discretion, under the circumsta1rnes, had a
right to dispose of that church building. That is what the
court virtually says. And that so far as the lot was con<!erned, they would have to sell that subject to the approval of
the court, as provided by the statute. That is the nearest
ease on this point.
I think that case applies to this case because the court expressly used this wording-I do not have t_he case here, but
expressly said: there has been no diversion of this estate by
the trustees by reason of them having sold and reinvested the
building. They did that without any authority of the court.
They bad done that. And then the issue arose on this question
of what they should do with the lot.
In other words, the suit was brought by this
page 201 ~ party who had originally conveyed the lot, or his
grantees, claiming that it reverted to them. It
was brought against the trustees. The court held that they
could sell the lot providecl the money was applied in accordance with the statute. The interesting thing in that case was
that the trustees had gone ahead and removed the church
building, just like they had here, and the court held in the
opinion that it was no diversion and the trustees were entitled
to do it.
Mr. Johnson: Your Honor said, this morning, before we
went into court, when we raised the question of this building
being under the control of the Virginia Advent Christian Conference, you intimated then they would have nothing to do
with the property. I am adding that to your statement, that
apparently you are under the impression there has been no
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evidence as to- what. denomination the church belonged to. I
don't know whether I understood you rightly.
I think the evidence shows that the church was conveyed
in the deed to the Second Adventists, and there is no evidence
that any other Adventists had been tbere but the same denomination that these Adventists go by down in Lone Star
and Central, because Hilda said she went to the Lone Star
and joined and then they went over to this meeting, that she
attended the other church but was not a member during the
time it was open for attendance. I do not think there can be
· any question here but what this is an Adventist
page 202 ~ church.
Answering Mr. Gentry's suggestion there,
there is no cessation caused here by war tween the North and
South, which he has reference to in the cases that he had
reference to. This is a voluntary, non-user abandonment.
None of them have testified that they had done anything to
get Adventist services reinstated there. I asked Mrs. ·Lucy
Brown. None of them have done that. The evidence is that
that stopped eight or nine years ago, that then the Christian
people moved in and they gave it l1P, they abandoned it themselves.
Mr. Gentry: Might I correct you on the evidence there?
The Christian people did not move in at that time. According
to the evidence, the Christian people have always used the
church way back since the beginning of the erection of the
church.
Mr. Johnson! According to it, or not, they stopped. Even
they stopped, according to your own evidence, in 1948.
J\f r. Byrd: When Mr. Guy moved away and Reid moved
away.
The Court: He was a student preacher.
Mr. Johnson: l\fiss Lucy was still there. According to
the evidence, nobody has made any effort to carry on the
services since. The church has just been standing there with
the door open.
As Mr. Stephenson said, the evidence of Mrs. Lucy Brown,
Roy Brown's wife, was that she did state that she
page 203 r joined the Christian Church, but she said that was
not true.
The Court : I believe I should sustain the motion to strike
on tho ground that there has been an abandonment. If it
could be assumed that there has been no abandonment, then
the evidence is void as to whether or not the trustees were
trespassers or not. I am going to sustain the motion.
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M/ Gentry: Your Honor, in thtµ--eon~~ti~n, may I ask
your Honor to read those,,~ections 57-7The Court : I read those.
Mr. Gentry: My understanding of that code provision is
that where there is an abandonment, then the church authorities, the trustees, the people in authority of that church, of
that denomination, must petition the court with respect to
the disposition of the property of the church. And that has
not been done in this case.
The Court: But that does not give one person the right
to bring an action for damages. They might bring a suit here
for declaratory judgment, or suit in equity to determine what
should be done about the church being moved, or what right
they had to move it, or so forth.
Mr. Gentry: It is holding that that violation of the statute
is, in some manner, a defense to an action in trespass.
The Court: That case in 56 ALR was a suit very much like
this, where a man left a trust to the Adventist Church, the
proceeds to be used for the Adventist Church, an<l
page 204 r the church ceased to be used as an Adventist
Church, then the property should revert to the
General Conf erencc or some publishing house of the Adventist
Church, providing that any other denomination could use the
church during that time,· with the consent of the Adventist
Church, when it was convenient. In that case the Adventist
Church and the Baptist Church had grown so small in congregations that neither one could function properly. So they decided to consolidate and they got a Baptist preacher to come
there and preach. He lived in the Baptist parsonage but
preached in the Adventist Church in the wintertime, or it may
have been the other way around. But, in time, the Adventist
parsonage was vacated. Suit was brought to determine
whether or not there had been an abandonment, or not.
The court held, in effect, there was an abandonment, but
since the Baptist Church was continuing to hold services
under that setup, that the trust would not be void because it
provided that so long as the other services were being continued with the consent of the trustees of the Adventist
Church, it should be paid to the Adventist Church, and the Adventist Church had not lost its identity by consolidation with
the Baptist Church because they kept separate records, and
so forth.
In that case, they did hold there was no Adventist Church,
except the identity of the church had not been
page 205 ~ completely wiped away.
That case is a little different from this one, in
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that there were some of-the members left, but here there is no
one left but Lucy Brown, and she had not attended an Adventist service since 1941 or -2, and since that time she attended
Christian services, and had not even attended those services in
that church since 1948 because that was the last time there
hacl been any services there.
Mr. Byrd: If your Honor please, how could we show the
membership of this church when these people had all of the
records f
The Court: !fr. Johnson said he had the records. All you
had to do was ask for them.
M:r. Gentrv: Hilda Brown testified that she did not affiliate
with anothe~· church until this building had been torn down,
that she was still a member of the Griffith Church.
Mr. Johnson: No, no. She testified she was never a member.
Mr. Gentry: Of Christian faitl1 but Griffith Church.
Mr. Johnson: That has nothing to do with it.
The Court: The Christian Church does not have any interest one way or the other. They have a right to use it when
the Adventists are not using it, and the Adventists have abandoned it.
page 206 ~ I am going to sustain the motion. If you want
to except to it and present some arguments to me
later on it, I will be glad to reconsider it. If you show me
where I am wrong, I will set the jury's verdict aside.
Mr. Gentry: That would entail, as I understand, your
Honor, another trial.
The Court: If I set it aside. I have done it before.
l\ir. Gentry: Have another trial and start all oved
The Court: Yes. I have done it before.
Mr. Gentry: I note an exception to the Court's ruling in
sustaining the motion for the reasons stated.
( The Court and counsel returned to the courtroom.)
The Court: Gentlemen, in this case the defendants have
moved the Court to strike out all of the plaintiffs' evidence
upon the ground that there has been an abandonment by the
congregation of the Advent Christian Church of Griffith. For
that reason, that there are no parties plaintiff who can properly bring an action such as that one brought to seek damages
against the trustees and the members of the Virginia Advent
Christian Conference, the Court has sustained the motion,
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which means that the Court now says to you that there is no
evidence before you for consideration that would justify you
in bringing in a ver<lict in favor of the plaintiffs.
I am, the ref ore, going to send you to your room
page 207 ~ and direct that you bring in a verdict for the defendants. I have :written out a verdict. If, when
you go to your room, you bring out a verdict for the plaintiffs,
it will be my duty to set it aside.
You may go to your room to consider your verdict.
( The jury retired.)
Mr. Gentry: Your Honor, may we state for the record our
exceptions to the Court's ruling 1
The Court: All right, sir.
I\fr. Gentry: Plaintiffs, by counsel, except to the Court's
ruling in striking the plaintiffs' evidence and in directing the
jury to find a verdict for the defendant for the reason that
the evidence fails to show that there has been an abandonment
of Griffith Church by the Advent faith, specifically by the
Second Adventists to whom the property ,ms deeded for their
benefit. But even if the question of abandonment had been
a defense to this action, it was a question to be passed upon
by the jury, and it is not a matter of law. An abandonment
of a church by its congregation does not constitute a defense
to acts of trespass which are alleged and which have been
proved in the motion for judgment.
For these reasons exception to the Court's ruling is made. .
The Court: Of course, I also was assuming that had there
not been an abandonment, that the plaintiffs had failed to·
prove that the trustees and the officers of the Virpage 208 ~ ginia Confere nee were guilty of trespass for the
reason that you had also failed to prove whether
or not this Griffith church ,vas congregational or denominational. That would affect the rights of the trustees to sell or
not to sell, or to remove or not to remove the property. That
was part of the reason for sustaining the motion to strike.
Mr. Gentry: May I add this further, your Honor, for purpose of the record. The evidence shows that the form of government of the Griffith church was congregational in form,
and that if the form of government of the Griffith church were
a proper defense, it was encumbent upon the defense to introduce that and to show wherein it constituted a proper defense to the acts of trespass; that section 57-7 and following
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sections of the 1950 Code specifically provide that in the event
of abandonment of church property by its congregation, or
hy its authoritative body, in that event the church authorities
of that abandoned property must petition the circuit court
wherein the property lies to determine what disposition
should be made thereof, which the defendants have failed to
show has Leen done in this case. And it was not encumbent
npon tlw plaintiffs to show that it had not been done.
The Court: Of course, you can still petition the circuit
court for an order to show what bas been done with it. But
that would not give the members a rig·ht of action
page 209 ~ in damages against the trustees. That is the point
I was trying to make.
All right, you may bring the jury out.
( The jury returned to the courtroom.)
The Sheriff: They said they wanted some further instructions.
Tho Court: All right, gentlemen. Is there something you
·wish to ask the Court?
A Juror: "\Ve would like to have further instructions. vVe
did not quite understand it.
The Court: Here is what happened here. The defendants
moved the Court to strike out the plaintiffs' evidence as not
being sufficient to justify the plaintiffs to recover damages
against the defendants. Upon consideration of argument,
which was made in the jury room, the Court sustained that
motion. That means that the Court has stricken out all of
the evidence of the plaintiff. That is the same as if the plaintiff had not put on a single witness here. So that there is
absolutely no evidence for you to consider. You have to forget everything that every witness has testified to. The status
of the case now is that there is no evidence before the Court
or jury for you to render a verdict on-. - The only verdict that
-you could properly bring in would be a verdict for the defense,
because there is,,_:no evidence for the plaintiff. That
page 210 ~ is -the ~tatus~ _Y:o:u. all may not agree with me as
to wh_at I did~ but, nevertheless, I did it _and so
there is no evidence for yo11 to consi~er. You- will have to
bring in a verdict for the q.efense. Suppose you return to
your jury room.
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(The jury again retired and after further consideration returned to the courtroom.)
The Court: Have you agreed on a verdict?
The Foreman: Yes, sir.
(The verdict was handed the Court.)
The Court: (Reading) ·we, the jury, find in favor of the
defendants not guilty. Raymond E. Dixon, Foreman.
You are now excused until Friday, March 21.
All right, Mr. Gentry.
l\Ir. Gentry: Your Honor, plaintiffs, by counsel, wish to
make a motion at this time to set aside the verdict as contrary
to the law and contrary to the evidence, and for the othe;·
reasons assigned in objecting, and note an exception to the
Court 1s ruling in instructing the jury to find a verdict for the
defendants.
I would like to ask at this time, your Honor, that we be
given an opportunity to be heard on the motion in the not too
distant future.
The Court: All right, I am making a notation of your
motion so the clerk can get it, since he is not here.
page 211

~

(After discussion,. the date for argument of
motion was agreed upon as \Y ednesday, March

19, 1952.)

( The trial adjourned at 5 :10 p. m., March 3, 1952.)
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~

COUNSEL'S CERTIFICATE.

The undersigned, counsel for plaintiffs 1:tnd defendants, respectively, in the suit of" Lucy Brown, E~c., et als v. Virginia
Advent Christian Conference, of :Virginia, Etc., ~t als, lately
pending in the: Circuit Court of Alleghany County, at Covington, Virginia; '.final judgment wherein was rendered on the
28th day of M~rch 1952, hereby affix our signatures to the
foregoing transcript of the testimony and other. incidents of
_the trial of said suit, as provided by Rule 5 :1> section 3 ( e)
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of Rules of tlrn Supreme Court of Appeals, to the end that the
same may become part of the record on appeal.
Given under our hands this 19 day of May 1952.

E.A.GENTRY
Counsel for Plaintiffs.

J. "\V. C. JOHNSON,
Counsel for Defendants.
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CERTIFICATE BY TRIAL JUDGE.

The undersigned, Earl L. Abbott, Judge of the Circuit
Court for the County of Alleghany, Virginia, who presided
over the trial of the suit of Lucy Brown, Etc., et als v. Virginia Advent Christian Conference, of Virginia, Etc., et als,
in· said court at Covington, Virginia, on :March 3, 1952, pursuant to Rule 5 :1, section :3 ( e ), of the Hules of The Supreme
Court of Appeals of Virginia, hereby affixes his signature to
the transcript aforesaid, which was tendered to him within
sixty days after final judgment was rendered in said suit on
the 28th clay of March 1952, and is signed within seventy days
after tho <late of said judgment, this 19th day of May 1952.

EARL L. ABBOTT,
Judge of the Circuit Court for the
County of Alleghany, Virginia.
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CLERK'S CERTIFICATE.

I, F. E. Dillard, Clerk of the Circuit Court for the County
of Alleghany, Virginia, do hereby certify, pursuant to Rule
5 :1, section 3 (f), of the Rules of the Supreme Court of Appeals, that I received the foreg,oing transcript of the evidence
and other incidents of the trial of the case of
Lucy Brown, Etc., et als

v.

Virginia Advent Christian Conference of Virginia, Etc., et als
signed by counsel for both plaintiffs and defendants and by
the Honorable Earl L. Abbott, Judge, this 19th day o.f ,M:ay
1952; that counsel for plaintiffs tendering the same gave, t<;t
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opposing counsel reasonable written .nQt~c~_ of the time and
place of tendering said~4f~sbi·ipt; fo·:·the· ·Judge, as required
by said Rule, and a reasonable opportunity to examine the
original of said transcript; and I further certify that -counsel
f 01; the plaintiffs -in said case filed ,vith the undersigned Clerk,
prior to the expiration of sixty days after final judgment was
rendered in said case on 28th Mar. 1952, notice of appeal and
assignments of error, as required by Rule 5 :1, section 4, of the
"Rules aforesaid.
Given under my hand this 19th day of May 1952.

F. E. DILLARD,
Clerk of the Circuit Court for the
County of Alleghany, 1Virginia.
A Copy--Teste:
H. G. TURNER, Clerk.
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