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Thomas A. Williams.
DIRECT EXAMINATION.

By Mr. Williams: :

Q. You are Mr. Thomas A. Williams?

A. Senior, yes, sir.

Q. And your profession is attorney and you are represent:
ing Mrs. Turner?

A. Lawyer for 46 years.

Q. Were you representing Mrs. Turner?

A. On November 18th I was interested in getting

page 90 } ready to file a suit for her. I represented her. I

had had negotiations with Mr. C. S. Edwards,
representative of the defendants.

Q. Is that the defendant Burford Buick Corporation?

A. Burford Buick Corporation.

Q. Now did you talk with him on November 18th?

A. Yes, I called Mr. Edwards up to see whether or not I
should include Burford Buick Corporation in the suit and I
asked him whether or not Henry S. Morris was on the busi-
ness of the company at the time. His answer to me was there
was no question about him being on the business of the com-

pany.

- Mr. Williams: That’s all.
. Mr. Clarke: No questions.

Witness stood aside.

Mr. Thomas A. Williams: Your Honor, may I stay in the
Courtroom?

Mr. Clarke: T object to his staving in here.

Mr. Thomas A. Williams: I am not going to
page 91 } testify any more. I think I have the privilege.

The Court: I think if you will sit in the back, it
will be all right.

Mr. Clarke: If Your Honor please, if the plane gets here
in time there is going to be someone to disclaim what he
savs.

The Court: He will not hear any more about that by
staving in here.

Mr. Clarke: No, sir, but I want him to know if I can get
Mr. Edwards here in time his testimonv will be denied.

Mr. Thomas A. Williams: Tf Your Honor please, I would
like to add to mv testimonv this one thought.

Mr. Clarke: I object to his further testimonv.
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Dr. Neilson H. Turner.

Mr. Thomas A. Williams: At the time I talked to Mr.
Edwards, I recorded his conversation right here on the top of
my papers, and put it right down there, right there (in-
dicating on file).

page 92 } DR. NEILSON H. TURNER,
a witness called by and on behalf of the plaintiff,
after being duly sworn, testified as follows:

. DIRECT EXAMINATION.

By Mr. Williams:

Q. You are Dr. Neilson H. Turner?

A. That’s right.

Q. And you are the husband of Mrs. Turner, the plaintiff
in this case?

A. That’s right.

Q. Doctor, what is your occupation?

A. T am a physician.

Q. And what is your training, Doctor?

A. T am a graduate of the Medical College of Virginia.

Q. Please speak loud enough for the Judge to hear vou.

A. Graduate of the Medical College of Virginia in 1919,
and I specialize in eye, ear, nose and throat.

Q. Are you a graduate from the Medical College in Medi-
cine?

A. In medicine, that’s right.

Q. Now, Doctor, you were not present at the time
page 93 } of this collision in which your wife was injured,
were you?

A. No.

Q. Did you examine her following the collision?

A. Yes. She came home, and of course she was complain-
ing and I—

Mr. Clarke: Please speak lond enough so we all can hear
you.

A. (Continuing) She was complaining and of course I did
examine her.

Q. What was your finding?

A. Tenderness in the back of the neck at the site of the
injury and it was painful.

Q. Did you preseribe for her?

A. T had to. I had to prescribe a hypnotic to relieve her.
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Q. Now subsequent to that she was attended by someone
else?

A. That is correct.

Q. Since the happening of this occurrence, have you ob-
served her and ecan you relate what her complaints have been
since then?

A. Well, naturally I have observed her because I have been
right in the house with her and she continued to have pain
and tenderness in the neck and of course from time to time I

have to order sedatives and hypnotics to relieve
page 94 | her.
Q. Now over what period of time, how long has
she had these pains and complaints?

Of course, they are still continuing but they are not as
often as they used to be or quite as severe. I guess roughly,
I would say about 18 months or close to that, or maybe a
little longer.

Q. Have you observed any difference in her activities since
as compared with her activities prior, that you can relate?

A. Prior to the injury, you mean?

Q. Yes, sir.

A. Of course, she had none of these symptoms prior to the
injury.

Q. What difference, if any, have you observed in her activi-
ties since the eollision as compared to her activities prior?

A. Well, she cannot indulge in a good many of her activities
as she did before. For instance, to use her arms or anything,
she is troubled with pain in the back of her neck, and that
limits her in the use of her arms.

Q. In what use would that be?

A. Anything that requires the use of the arms for any
length of time, such as lifting.

Q Anatomically, what is involved in that lifting
page 95 } that could be related to the neck?

A. Well, it would be the trapezius muscles there.
That would be the basis.

Q. Did you say trapezius muscles?

A. They pull the head backwards.

Q. Where are they on the body?

A. From the up-circle of the occipital bone 'ro the scapula
and clavicle helow.

Q. In lay language, what parts of the body do you find the
seapula and claviele?

A. The occipital bone is the bone in the back of the skull.
Tt is right back here (indicating). The scapula is the shoulder
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blade, whereas the clavicle is your collar bone which extends
across.

CROSS EXAMINATION.

By Mr. Clarke:

Q. You have known Dr. Ernest Carpenter for a long time?

A. For some time.

Q. And you refer your family to him when orthopedic prob-
lems arise? '

A. That is correct. _

Q. And an injury to the cervical region of the spine is

certainly in the field of orthopedic practice, is it
page 96 } not?
A, Yes.

Q. And it is not in the realm of the ear, nose and throat
practice?

A. No, not as a rule.

Q. Is your answer no?

A. No.

Q. So this thing of which your wife complained is peculiarly
within the province of Dr. Carpenter’s practice, is it not?

A. He was her physician.

Q. And he would be better able to testify about things in
connection with her injury and medical facts than you?

A. Of course. That is his special line of work.

Witness stood aside.

Mr. Williams: That is the plaintiff’s case. The plaintiff
rests. "

Mr. Clarke: I would like to address the Court
page 97 } in Chambers.

Note: The following occurred in Chambers, outside the
presence of the jury.

In chambers.

Mr. Clarke: Your Honor please, the defendant Burford
Buick Corporation, respectfully moves the Court to strike
the evidence against Burford Buick Corporation and to render
up judgment in favor of that defendant, or in the alternative
moves the Court for summary judgment, pursuant to Rules of
Court, both motions being made on the ground that there has
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been no competent evidence of agency between Burford Buick
Corporation and the defendant, Henry S. Morris, at the time
. of this accident.

Note: The motion was argued by counsel.

Mr. Clarke: Your Honor, we are not denying he was a
salesman, but whether or not he was on business for the
company is a legal conclusion. I renew my motion that all the
evidence about that proposition be excluded as being hearsay
and contrary to the Rules of Evidence and immaterial to the

issues and, therefore, any evidence you have is
page 98 } improper evidence; for the further reason there is

no proof of agency between Burford Buick Cor-
poration and Henry S. Morris at the time of the occurrence,
and I renew my motion that there be granted summary jude-
ment at this time or at least the Court should strike the
evidence as to Burford Buick Corporation.

The Court: T think, Mr. Clarke, there is sufficient evidence
there to go to the jury. I think it should be a jurv question.
I understand very thoroughly what you say and it is a mighty
close point. There are some mighty close points that I have
ruled on, but I am going to overrule vour motion because I
think there is sufficient evidence to go to the jury on the ques-
tion of agency.

Mr. Clarke: If Your Honor nlease. I told Your Honor
earlier when we were discussing this matter of the filing of the
Grounds of Defense and the Special Plea that I had been de-
layed in doing that bv virtue of having to request informa-
tion through the people who were handling this matter in the
Newport News Area concerning the question of agency.
Pursuant to my instruetions, Mr. W. G. Beaver, who is con-

nected with Crawford and Companv there, in-
page 99 } vestizgators. secured a signed statement from Mr.’

Henrv S. Morris. This statement was relayed on
to me by Mr. W. G. Beaver. :

I ask the Court to allow me to introduce this statement in
evidence in view of the fact Your Honor has allowed hearsay
evidence concerning the alleged statements of Edwards and
of Mr. Morris. I feel it is competent to put in evidence his
signed statement. -

The Court: Any objection to that?

Mr. Williams: Absolutely. I think it would be self-serving
and hearsay.

The Court: You all should have had these people here.

Mr. Clarke: As I told you, Mr. Williams told me he was
going to testify in the suit on the policy. He did not tell me
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he was going to testify today. My position is this, Your
Honor, that without waiving my objection I submit there is no
difference between admitting a signed statement than there is
in admitting what someone else said.

The Court: What does the signed statement show?

Mr. Clarke: It tells how the accident happened
page 100 } and it does relate that something was wrong with
his brakes.

Mr. Williams: That is negligence of the company right
there. '

Mr. Clarke: He states at the time of the accident he was
not on any business for Burford Buick, that he was here to
visit personal friends.

The Court: Whose statement is this?

Mr. Clarke: Mr. Morris’, the driver of the car.

The Court: He is a party-defendant. He should have
been here.

Mr. Clarke: I am putting it in in relation to Burford
Buick, not to absolve him.

The Court: I cannot admit that, Mr. Clarke.

Mr. Clarke: If Your Honor please, I note an exception on
the grounds stated, that the request for admission of this is on
the same principle of law as the request for admission of
the testimony offered by plaintiff on the same question.

‘We have been advised Mr. Beaver is on a plane and he will
arrive at Byrd Airport at 4:19 p. m. He is the man that took

this statement from Mr. Morris and will be able
page 101 } to testify Mr. Morris told him he was not on any

business for the corporation. You have allowed
testimony Mr. Morris said he was on business.

The Court: We will get to that.

Mr. Clarke: What I am asking Your Honor is, it is quarter
to three now. I have one witness and I don’t want to play fast
and loose with the Court and drag this witness out.

The Court: Let’s go ahead. We can consider the instruc-
tions after your testimony.

Mr. Williams: I would like to point out one thing. There
is no question in my mind but what that statement is in-
admissible, self-serving declaration of a party to the suit,
and to bring in someone representing the defendant to say the
same thing for him is not going to be any more proper than
putting the statement in. Mr. Beaver’s testimony is not going
to be proper testimony.

The Court: I will nass on that when the time eomes. I
tell you frankly, Mr. Clarke, I want to give you every oppor-
tunity but I don’t think I am under any leeal obligation to
wait for that man, if it comes to that. So that the ends of
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Justice will be met, I don’t want to do anything
page 102 } that might be questlonable along that line. And 1
may have to continue it until some other time. I
cannot be here tomorrow.
Mr. Clarke: We would ask that we be allowed to put it
on.
The Court: You gentlemen should have had that witness
here.
Mr. Clarke: I agree that the plaintiff should have.
Mr. Williams: We asked you more than a month ago and
you told us you didn’t know where he was.

Note: The following oceurred in open Court in the pres-
ence of the jury.

In open court.

JAMES PENN REVIS,
a witness called by and on behalf of the defendants, after
heing duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Clarke:
Q. Please state your full name.
page 103} A. James Penn Revis.
Q. And what is your address, Mr. Revis?

1539 Slater Avenue, Hampton, Virginia.
Your age? .
. 41
Who do you work for?
Burford Buick Corporation.
What is your position with that company?
Secretary and treasurer and general sales manager.
. At the time of this accident we have been discussing
today, September 14, 1956, what was your position then?

A. T was assxstant sales manager.

Q. And do you know the defendant in this case, Mr. Henry
Morris?

A. Yes, sir. :

Q. Did he work under you?

A. Yes, sir.

Q. Did he take his instructions from vou?

A. The sales manager and myvself, ves, sir.

OrOrOFOr
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Q. Now, Mr. Revis, did your company have then and does it
have now a policy concerning the use—

Mr. Williams: Object. I don’t see where the company’s
policy is going to be evidence in this case.
page 104 } The Court: Let him finish his question.

By Mr. Clarke:

Q. Does your company have any policy about the fulmshmv
of cars to salesmen?

A. Tt does, sir.

The Court: I think that’s all right, furnishing cars to
salesmen.

By Mr. Clarke:

Q. And Mr. Morris was at that time a salesman?

A. Yes, sir.

Q. Did your company furnish him with an automobile?

A. Yes, sir, he was assigned an automobile.

Q. That was the car involved in this accident?

A. Yes, sir.

Q. Now did your company have any instructions to Mr.
Morris and your other salesmen about what range of distance
they could use these cars in without getting special permission
from the officers of the company to go further?

Mr. Williams: I have to object to that. I think this line of
testimony is entirely self-serving and is not proper evidence,
as to whether or not this particular salesman was on their

business at the time or not. It is two different
page 105 } things, what their policy had been or what their
instructions are.

The Court: I think it would be proper for him to ask the
witness if he knows what territory Mr. Morris had the right
to sell automobiles in, rather than the policy.

Mr. Clarke: There are two aspects to this thing, the first
is whether he was selling and the other is whether he had
permission to take that car that far from his home base.

The Court: Does this witness know that?

Mr. Clarke: Yes, sir. I am asking him whether this parti-
cular salesman and whether their salesmen in general were
under instructions not to drive their cars out of the Peninsula
Avrea.
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The Court: Ask him about this particular one, Mr. Clarke,
because some of them may have had certain rights others
did not have.

By Mr. Clarke:
Q. Was Mr. Morris under any instructions from your com-
pany that he should not drive this car—

Mr. Williams: I object to the leading question. -
The Court: Ask him what Mr. Morris did and then you can
follow it up.

page 106 } By Mr. Clarke:
Q. May I ask this question: What territory
was he allowed to operate the car in?

A. There is no certain territory that you cannot go to sell
cars. However, you should have permission or will have per-
mission from Mr. Gates, who was the sales manager at the
time, or from me, as assistant sales manager, or from Mr.
Burford, the owner of the place, if you go off the Peninsula
anywhere other than F't. Eustis. You will not go across the
James River Bridge and not go across the ferry into Norfolk
without permission. Any salesman is instructed to come to
one of the three of us.

Mr. Williams: Object.

By Mr. Clarke:

Q. Was this salesman speclﬁcally instrueted to come to one
of the three of you?

A. Yes, sir, he was.

By the Court:

Q. Who gave these instructions to the salesmen?

A. T have given the instructions myself. I have also
heard Mr. Gates give the instructions.

Mr. Williams: T'object. He is not talking about the parti-
cular man, this Morris. _

By Mr. Clarke:

Q. Did you personally give instruetions to Mr. Morris that
he was not to take the car across the James River Bridge or
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further than Ft. Eustis?
page 107 } A. I did.
Q. Were those instructions in effect on the
day of this accident?
A, Yes, they were.
Q. Did Mr. Morris have permission to take the car to Rich-
mond or this vicinity at the time of the accident?

Mr. Williams: I object to that, as to whether he consulted
him it would be all right, but whether he had permission from
the other officers that could grant the permission, that is
another thing.

Mr. Clarke: He is assistant sales manager, or rather he
was at the time of the accident, and it was in the province of
his duties to know these things. I would be glad to ask him
what he knew.

The Court: If he knew of his own knowledge, he is com-
petent to testify, but there were other parties, the manager
and owner, who could give that permission.

A. Either one of the three could give that permission.

Mr. Williams: But he might not have been present when
the others gave permission.
Mr. Clarke: That’s exaectly right.

page 108 } By Mr. Clarke:

Q. Did you make an investigation of this matter
following the accident as to whether or not he had permission
to use this car as far away from Norfolk as the accident oc-

curred?
A. T did.

Mr. Williams: I object. I don’t think what he obtained by
investigation would be relevant.

The Court: If he knows from his own knowledge.

Mr. Williams: He knows from investigation, but that will
be hearsay from other people, and those people should be
broucht here so we can cross examine them.

The Court: Not necessarilv. T take it this officer should
know what is going on. Go ahead, Mr. Clarke.

By Mr, Clarke:
Q. Did Mr. Morris state to vou whether or not he knew he
had driven further than he was supposed to at the time?
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Mr. Williams: I object to that. It is improper.

Mr. Clarke: The plaintiff has been putting in all sorts
of evidence. '

The Court: The statements of Mr. Morris were part of
the res gestae.

page 109 } By Mr. Clarke:

Q. Immediately after this acecident, the first
time you saw Mr. Morris after the accident, did you converse
;:dth him about whether or not he had permission to come up

ere?
A. I did. Mr. Morris drove in in a different car from his
demonstrator—

Mr. Williams: If he is going to say anything Mr. Morris
said, I feel I must object.

The Court: He can state what he did. That is what he is
saying.

A. (Continuing) Mr. Morris drove in in an automobile
other than his demonstrator the next morning and I went out
on the lot and asked him what he was doing driving this car
and he said he had an accident with his ear and I said,
““Where?’’ And he said, ‘“Up around Richmond.”’” I asked
him what happened and he told me he ran into the back of a
car.

Mr. Williams: I think we are going to get into something
improper. I object to it.

The Court: I don’t think any statements Mr. Morris made
are admissible. He is a defendant in the suit and he is not
here.

Mr. (Clarke: Certain things are being laid to Burford

Buick and statements he has made have been re-
page 110 } lated by other parties.
The Court: Not except as part of the res
gestae.

Mr. Clarke: There was a statement by Dr. Carpenter ahout.
certain things in connection with Mr. Edwards and there was
no res gestae there.

The Court: I admitted that on another theory.

Mr. Clarke: I believe it has been testified and Your Honor
has said it was admissible that he made an investigation and
found he did not have permission.

Mr. Williams: I object to that.
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The Court: I thought he said he made an investigation.

Mr. Williams: And that’s all. He didn’t say what he found,
because I objected. He can state what he chd and what
factually he learned, without hearsay.

The Court: Gentlemen the testimony of this witness, for
what value it may have, is up to the jury. He has testified
" he was in a position to know, he was an officer of the company,
and Mr. Morris did not have any permission to drive on that
day. Isn’t that what you stated?

The Witness: That’s right.
page 111} The Court: Leave it at that.
- Mr. Williams: Note an ex-eption to the Court’s
ruling.

Mr. Clarke: Now that is as to his permission to have the
car, but there are two questions. One is permission and the
other is business, and T am trving to find.out now whether he
was on business for the company and T want to ask that ques-
tion. I don’t mean to he heating a dead dog, but T want to
clear it up.

The Court: I will allow that, gentlemen. This witness
has testified as to his duties with the corporation and the
Court thinks he was in authoritv. T will not let him go into
detail, but he may answer the cuestion yes or no.

Mr. Williams: Note an exception.

By M. Clarke: (
Q. In respect to vour official duties, did vou make inquiry as
to whether or not he was on any business for the company?
A. Tdid.

The Court: Not inquiry—ask him did he know.
A. (Continuing) I know he was not and he said he was not.

Mr. Williams: I ob1ect and except to that and
page 112 } ask that it be stricken.

By the Court:
Q. Do you know he was not on business of the company?
A. T know he was not on business of the company, ves,
sir.

Mr. Williams: We object and except and ask that it he
stricken, and except to the Court’s ruling.
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CROSS EXAMINATION.

By Mr. Williams:

Q. Mr. Revis, it is customary for a sales employee to sell
automobiles, is it not?

A. That is correct.

Q. And quite often occasions will arise where prospective
sales occur and a salesman would naturally respond to those
occasions, would he not?

A. Repeat that.

Q. The salesman would respond to an occasion where he
might have an opportunity to sell?

A. That’s true.

Q. This collision occurred on late Friday evening. Now
- occasions could arise that would require a man to leave pretty
quick, couldn’t they?

A. Not that far away, no. If they did, we could
page 113 } always be contacted.

Q. This car was actually taken into DuBose
Buick locally?

A. So far as I know.

Q. It was?

A. Yes, sir.

Q. And it had a dealer’s license on it, did it not?

A. Yes, sir. '

Q. And isn’t there a legal restriction to that, to your knowl-
edge as a salesman, restricting the use of those dealer’s tags
other than for the business of demonstrating and showing
automobiles?

Mr. Clarke: T don’t think it is up to a lay witness to
answer questions about legal requirements. That is a matter
of law to be presented to the jury by the Court.

The Court: That’s true.

Mr. Williams: In this instance, he was an officer of the
corporation, specifically in that field and designated to in-
struet his men and said that he did instruct them.

The Court: I will let you ask it.

Mr. Clarke: Exception.

By Mr. Williams:
Q. Do you know there is a legal restriction to
page 114 | the use of dealer’s licenses?
A. Yes, sir.
Q. And what is that, to vour knowledge?
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A. Well, T know—I couldn’t lend you one of my dealer’s
tags, to put on your car.

Q. As a matter of fact, these licenses are for the purpose of
demonstrating automobiles and not for any other purpose.
Isn’t that right?

A. Yes.

Q. And you instruct your men accordingly?

A. However, if T want to take my demonstrator and take
a trip in it, and get permission from my superior, I can do so
legally.

Q. Although the trip has no relationship to your selling?

A. That is correct.

Q. You can legally use that automohile?

A. As far as T know. Christmas, for instance, my wife’s
father had a heart attack and I had to leave the next morn-
ing. and I got nermission and took my company car and went
to Galax, Virginia. I certainly couldn’t drive the car without
tags. It is not a titled automobile, and there would be no way
T could drive the automobile if I didn’t.

Q. You don’t have a private automobile?
page 115} A. T have a private automobile, ves, sir.

Q. Did Mr. Morris have a private automobile,
to vour knowledge?

A. He did. but at that particular time I don’t recall whether
he had sold his car or whether he still had it.

Witness stood aside.

Mr. Clarke: Your Honor, subject to the other testimony
which we said we would put on and about which T told Your
Honor, that is all we have right now. As T told Your Honor,
Mr. Beaver will arrive on the 4:19 plane. There are matters
coming up we did not expect and he was not in town and
we asked that the Court take up other matters in the interim,
such as Instructions, and I don’t believe it will take up any
time in the long run.

The Court: All right. I will grant that privilege, but I
don’t know whether I am under a legal obligation to do it. but

I am going to do it.
page 116 } Mr. “Williams: Note an exception.
The Court: Gentlemen of the jurv, von mav
2o in the jury room or walk around in front. Don’t talk to
anybody ahout the case.

Note: The Court heard argument of counsel on Instrue-
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tions, outside the presence of the jury, which argument is not
included in this record, and thereafter the following occurred
in open Court in the presence of the jury.

Mr. Clarke: Your Honor, we rest. That is the defendant’s
case.

The Court: Gentlemen, I now will instruet you, give you
the law that governs you in deciding this case.

Note: The Court read the Instructions to the jury, follow-
ing which the jury heard arguments of counsel. During the
course of Mr. Williams’ opening argument, the following
occurred : ,

Mr. Clarke: Your Honor, I object to Mr. Williams, Sr.,
sitting there and counseling and coaching his boy.

Mr. Williams: He reminded me of the time.

Mr. Thomas A. Williams: I said, ‘‘The damage instruec-
tion.”’

‘ . Mr. Clarke: You are telling him what to argue.

page 117} Mr. Thomas A. Williams: I didn’t say any-

thing about arguing. T said, ‘‘The damage in-
struetion.”

Note: During the course of Mr. Clarke’s argument, the
following occurred:

Mr. Clarke: * * * registered letters, return receipt re-
quested, in which T not only advised him of the trial date
but advised him of the possibility of what would happen to him
if he did not appear and cooperate with me.

Mr. Williams: I object to that. I objected in my opening
stfatement to his making those remarks. There is no proof
of it.

The Court: The jury understands he did everything he
could to get the man here, and he is not here.

Mr. Clarke: That’s exactly right, and I am sorrv he was
“mnot here to tell you how this accident happened * * *.

Note: During the course of Mr. Williams closing argu-
ment, the following occurred:

Mr. Williams: * * * she had to go through these infirmities,
the extent of which is not known. The only way to know is to
cut in there and who is going to do that for a

page 118 } sprain? But there was bleeding and tearing of
that muscular and ligamentous tissue which Dr.



80 Supreme Court of Appeals of Virginia

Ca.zi?enter said was acute. What is more acute than a broken
neck.

Mr. Clarke: There is no evidence of any broken neck or
any evidence of any necessity to cut into that area, and I
object to this.

The Court: The jury heard the evidence. Of course, there
is no evidence of that.

Note: Following closing argument, the following occurred :

The Court: Gentlemen, you will retire and consider your
verdict and write your verdict on a yellow sheet of paper.
The Court tells you you are bound to find a verdict against
Morris, and the Court tells you you may find a verdict against
Morris alone, you may find a verdiet against Morris and the
corporation combined, or you may find a verdiet for the de-
fendants and not allow anything, so that is what your verdict
can be.

Mr. Thomas A. Williams: Did Your Honor say they are
bound to return a verdict against Morris?

The Court: Yes, and they may return a verdict against the
two defendants jointly or may return a verdict in favor of

both defendants.
page 119} Mr. Thomas A. Williams: But they are bound
to find against Morris.

A Juror: May I ask a question?

The Court: Yes, sir.

A Juror: What is this amount we are supposed to set?

The Court: You can set any amount you want not ex-
ceeding $25,000.00, based upon the instructions of the Court.

Note: The jury retired at 4:45 p. m., and the following
occurred in the absence of the jury.

Jury out.

Mr. Clarke: Your Honor please, the defendant respectfully
moves the Court to discharge the jury and declare a mistrial
on the ground that the Court undertook to instruet the jury
on only one aspect of the case on two occasions. The Court
instructed the jury bv reading the charge prior to argument
and then after argument reiterated the instructions which
were finding instructions for the plaintiff. without eiving
some instructions reauested by defendants, that is, having to

do with the burden of vroof and provine of dam-
page 120 } azes, and it is the position of the defendant that
it was prejudicial to the defendant to have the
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jurors told on two occasions they had to find a verdiet for the
plaintiff, and yet did not tell them on the second occasion the
restrictions on that order of the Court.

The Court: I told the jury they could find in favor of the
Burford Buick Company but they had to find a verdict against
Morris, but they could find in favor of the other defendant.

Mr, Clarke: Yes, sir, but you didn’t tell them there were
restrictions on what verdict they could render, as to the
burden of proof. I note an exception.

The Court: All right. The jury was properly instructed
and what the Court told them before they went out was done
for the purpose of trying to help them in telling them what the
various verdicts could be, and I don’t think I was partial in
any way. I certainly told them what three verdicts they
could bring in and I don’t think I emphasized any one of them.
I will overrule your motion.

Mr. Clarke: Note an exception.

Note: Following a brief recess, objections and
page 121 } exceptions were noted in the record, in the ab-
sence of the jury, as follows:

Mr. Clarke: The defendants object and except to the
Court’s giving any Instructions on the grounds stated in the
motion to strike made at the conclusion of the plaintiff’s evi-
dence and at the conclusion of all the evidence.

page 122 }

Mr. Clarke: Defendants object and except to the giving
of Instruction 3 in the following particulars.
There is no evidence of excessive speed in relation to Item 4.

page 124 }

Mr. Clarke: Defendants object and except to the giving of
Instruetion No. 4 on the ground that the plaintiff has by her
own evidence indicated that Henry 8. Morris mav not have
been guilty of negligence. She presented evidence to the
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Court which would indicate that the cause of this accident
was defective brakes and there was no evidence that Henry S.
Morris was aware of the defective brakes or that he, with the
exercise of reasonable care, should have been aware of such
brakes. The burden of proof is on the plaintiff throughout the

case and it was possible for her to make inquiry
page 125 } into the question of brakes, and her failure to do

so should not be held against the defendants.

Mr. Clarke: Defendants object and except to the giving
of Instruction No. 5 on the ground that there was no evi-
dence, properly admitted, of probative value, which would
indicate or would make out a jury question of agency between
Burford Buick Corporation and Henry S. Morris, so as to
impute the negligence, if any, of Morris to Burford Buick
Corporation.

page 126 }

Mr. Clarke: Defendants object and except to the Court
giving Instruction No. 6 on the ground that in Paragraph
4 there is no evidence that she will endure future suffering
or pain. As to Paragraph No. 2, there is no evidence of any
permanency of injury. As to Paragraph No. 4, there is no
evidence that she will incur any expense in the future.

page 127 }

Mr. Clarke: Defendants object and except to the Court’s
refusal to give Instruction No. B because it denies the right
of the jury to find that the defendants were not guilty of any
negligence.

page 130 }
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) Mr. Williams: Plaintiff objects and excepts
page 131 } to the Court’s granting of any instruction for the

defendants for the reasons that the defendants,
both of them, were in default, having failed to file an Answer
with the Court prior to the day of trial, and not within the
21 days as required by the Rules.

Note: Following a brief recess, the jury returned at
5:50 p. m., with the following verdict:

““We, the jury, on the issue joined find for the plaintiff
against Henry S. Morris and Burford Buick Corporation, a
corporation, and assess her damages at Five Thousand Dol-
lars ($5,000.00).

““Signed James M. Bickerstaff, Jr., Foreman.”’

‘Whereupon the jury was discharged.

Mr. Clarke: If Your Honor please, the defendants both
respectfully move the Court to set aside the verdict of the
jury and enter up judgment for the defendants on the grounds
that the verdict is contrary to the law and the evidence, for
misdirection of the jury, and for error committed during the
trial for which exceptions were taken.

The defendants further and in the alternative respectfully
move the Court to set aside the verdict on the ground that

the verdict was excessive for the injuries testified
page 132 } to, so far as any competent evidence concerning

injuries was concerned, and to order up a new
trial or to diminish the amount of the damages allowed, after
deliberation by the Court.

Defendant Burford Buick Corporation further and by itself
moves the Court to set aside the verdict and enter up judg-
ment for that defendant on the grounds as stated in the joint
motions expressed previously and on the further ground
there is no competent or properly admissible evidence which
would tend to show or could show any agency between Bur-
ford Buick Corporation and the defendant Morris, and that
such a verdict against that defendant was brought about en-
tirely contrary to the law and the evidence and is without evi-
dence to support it; and further that the Court erred in ad-
mitting any evidence that would tend to show any agency be-
tween them, of the nature which was admitted.

Your Honor has stated on more than one occasion during
our argument that there were several right close points in
this case and it would seem to me that Your Honor should take
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this matter under advisement until such time as
page 133 } we can get the record written up and can properly

present written and oral argument to the Court,
with the record before the Court. This is an important case
and I am sure you were shocked and I know I was shocked
at the amount of the decision, and I think it is clear it is
high.

I certainly feel that the points of law involved in this case
justify a close study by the Court under the proper circum-
stances.

Mr. Williams: We wish to oppose the continuance on the
motion and think the Court is amply able to pass upon it at
this time and we now ask the Court to enter judgment.

The Court: I have always, gentlemen, given an opportu-
nity to counsel to.argue a motion to set the verdict aside. At
present, as I feel in this case at this time, I would overrule the
motion, but if Mr. Clark seriously wants—I don’t mean you
were not serious about it—but if you do want the opportunity
to argue the matter before me, I would certainly continue it

for that purpose. If you do not, I am ready to

page 134 } render my decision.

Mr. Clarke: I am serious in my motion.

The Court: Iknow you are serious, Mr. Clarke.
I don’t mean to infer that you were not. I don’t think there
is anything in the world as to your motion as to excessive
damages. As to the other matters, as T am presently advised
I would overrule the motion, but I am going to give you an
opportunity to be heard.

Mr. Clarke: Thank you, Your Honor. T want mv motion
to show the exceeptions taken, not only during the trial but in
‘chambers and after the instructions to the jury and at the
conclusion of the argument.

L ] e L ] L ®
A Copy—Teste:
H. G. TURNER, Clerk.
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