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VIRGINIA: 

In the Supreme Court of Virginia held at· the Supreme 
Court Building in the City of Richmond on Wednesday the 
13th day of June, 1973. 

JULIAN VICTOR ITALIANO, Appellant, 

against Record No. 8266 

COMMONWEALTH OF VIRGINIA, Appellee. 

From the Circuit Court of the City of Hampton 

Upon the petition of Julian Victor Italiano a writ 

of error and supersedeas is awarded him to a judgment 

rendered by the Circuit Court of the City of Hampton on 

the 30th day of November, 1972, in a prosecution by the 

Commonwealth against the said petitioner for a felony: but 

said supersedeas, however, is not to operate to discharge 

the petitioner from custody, if in custody, or to release 

his bond if out on bail. 

This writ of error, however, is limited to the 

consideration of assignment of error No. 3 which reads as 

follows: 

11 3. The search of the person of the defendant was 

unlawful." 

On further consideration whereof, it is ordered 

that the parts of the record to be printed or reproduced in 

the appendix are to be limit~d to those parts of the record 
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germane to assignment of error No. 3, and the briefs to 

be filed shall be limited to such discussion as is rele

vant to the assignment of error upon which this writ of 

error is awarded. 

The petition for writ of error is refused as to 

the remaining assignments of error. 

A copy, 

Teste: H. G. Turner, Clerk 

(R21) NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

To the Honorable Nelson T. Overton, Judge of the Circuit Court 

for the City of Hampton, Virginia: 

Counsel for Julian Victor Italiano, the defendant in 

the above styled cause in the Circuit Court for the City .of 

Hampton, Virginia, hereby gives notice of appeal from the 

Order entered in this cause on November 30, 1972, and sets 

forth the following assignment of error: 

1. The Affidavit and Search Warrant ~ere defective 

insofar as they failed to allege a crime pursuant to Sections 

54-524.80 - 524.84 of the 1950 Code of Virginia, as amended, 

having been s~ecifically deleted from the Code (1972 Supp.). 
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2. The Search Warrant was defective insofar as it 

was not specific as to the items to be searched for and seized. 

3. The search of the person of the defendant was 

unlawful. 

(filed 12/18/72) JULIAN VICTOR ITALIANO 

(R24) NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

To the Honorable Nelson T. Overton, Judge of the Circuit Court 

for the City of Hampton, Virginia: 

Counsel for Julian Victor Italiano, the defendant in 

the above styled cause in the Circuit Court for the City of 

Hampton, Virginia, hereby gives notice of appeal from the 

Order entered in this cause on December 26, 1972, and sets 

forth the following assignment of error: 

1. The Court erred in refusing to allow the defendant 

to remain on bond pending the appeal of his conviction to the 

Supreme Court of Virginia. 

(filed 1/11/73) JULIAN VICTOR ITALIANO 
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(R4) STATE OF VIRGINIA, CITY OF HAMPTON, TO-WIT: 

IN THE CIRCUIT COURT OF THE SAID CITY: 

The grand Jurors of the Commonwealth of Virginia, 

in and for the body of the City of Hampton and now attending 

the said Court, at its October term, nineteen hundred and 

seventy-two, upon their oaths do present; That Julian Victor 

Italiano on the 13th day of July, in the year one thousand 

nine hundred and seventy-two, in the said City, unlawfully 

and feloniously did knowingly or intentionally possess a 

controlled drug, to-wit: Methylenedioxyamphetamine {MDA), 

in violation of Section 54-524.101 of the Code of Virginia 

of 1950, as amended, against the peace and dignity of the 

Commonwealth of Virginia. Upon the testimony of, Trooper 

J. T. Weakley sworn in Court, and sent to the Grand Jury to 

give evidence. 

{filed 10/2/72) 

{R7) MOTION TO QUASH AND SUPPRESS EVIDENCE 

Now comes the de.fendant, Julian Victor Italiano, by 

his attorney, Stuart A. Saunders, and moves the Court for an 

order quashing the Search Warrant issued on the 13th day of 
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July, 1972, and an Order suppressing the evidence confis

cated pursuant to a search of the premises at 204 Armstrong 

Drive, Apartment 14, Hampton, Virginia, for the following 

reasons: 

1. The Affidavit and Search Warrant are defective 

insofar as they fail to allege a crime pursuant to Sections 

54-524.80 - 524.84 of the 1950 Code of Virginia, as amended, 

having been specifically deleted from the Code {1972 Supp.). 

2. The Search Warrant is defective insofar as 

Sections 19.1 - 87.1 of the 1950 Code of Virginia, as amend~d, 

requires the person conducting the search to list the items 

seized on the back of the Search Warrant and certify same. 

There is an appropriate place on the back of the Search Warrant 

for the person conducting the search to so certify and he has 

failed to do .so in accordance with the law. 

3. The sea~ch of the person of the defendant was 

unlawful there having been no arrest prior to such search and 

no probable cause at that juncture for an arrest had there 

been one. 

WHEREFORE, your defendant respectfully requests a 

hearing in this regard. 

JULIAN VICTOR ITALIANO 
(filed 10/11/72) 
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SEARCH WARRANT 

STATE OF VIRGINIA 

CITY OF HAMPTON, to-wit: 

To any Police Officer, Greeting: 

WHEREAS, Officer T. w. Morgan has this day made 

oath before me that he verily believes that a certain 

Dwelling Apartment located in said City of Hampton, Virginia, 

at 204 Armstrong Drive, Apartment #4, Hampton, Virginia and 

described further as A dwelling Apartment located at 204 

Armstrong Drive, Apartment 4, Hampton, Virginia and unlawfully· 

contains, contrary to law, Possession of Controlled Drugs 

to-wit: as defined in Section 54-524.80 Thnu 54-524.84 of 

the 1950 Code of Virginia as amended, and that such information 

was received through a reliable person, or that he has reason

able cause for such belief. And further the basis of his 

belief is contained in the affidavit presented to me. I do 

therefore, after due determination, and being satisfied that 

there exists probable cause for the issuance of this warrant 

in the name of the Commonwealth, to command you forthwith in 

the day or night to enter the said house, place, vehicle or 

baggage of the above described and there diligently search 

for the said Controlled Drugs and if the same, or any part 

thereof, be found upon such search to bring the same~ and 
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the-person, or persons, in whose possession same are 

found, before the Criminal Court of said City of Hampton, 

Virginia to be disposed of or dealt with according to law. 

Given under my hand and seal this 13th day of 

July, 1972. 

L. H. NICHOLSON,. J.P. 
10:30 p.m. 

AFFIDAVIT FOR SEARCH WARRANT 

STATE OF VIRGINIA 

CITY OF HAMPTON, to-wit: 

Before me, L. H. Nicholson, J. P. - Notary this 

day came Officer T. w. Morgan, who, after being duly sworn, 

made oath as follows: 

(1) The offense in relation to which search is to 

be made is substantially as follows: Possession of a Con-

trolled Drug. 

(2) The material facts constituting probable cause 

for issuance of the warrant are: On the 13th day of July, 

1972, I received information from a reliable Informant that 

gave the Affiant information in the past that led to the 
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Arrest'and Conviction of Tom Payne in the City of Hampton, 

Virginia for the Possession of Marijuana and Distribution 

of Marijuana in December, 1971. This Informant stated 

that on the 11th and 12th day of July, 1972 in the evening 

hours and did see Marijuana being Smoked. Informant further 

stated that he did see the individuals at this dwelling 

apartment putting a white powder from a plastic bag into 

cut pieces of Aluminum foil the individuals at this apartment 

stated that the white powder was Speed. The Informant is 

known by the Affiant to have smoked marijuana in the past 

and is familiar with how it is prepared both for Smoking and 

Sale. 

(3) The articles to be searched for under the 

warrant are: Possession of Controlled Drugs to wit: as 

described in Section 54-524.80 Thru 54-524.84 of the 1950 

State Code of Virgini.a, as amended. 

(4) The house, place, person, vehicle or baggage 

to be searched is described as follows: A dwelling Apartment 

located at 204 Armstrong Drive Apartment #4, Hampton, Virginia. 

T. W. MORGAN 

Subscribed and sworn to before me this 13th day of 

July, 1972. 

L. H. NICHOLSON, J. P. - Notary· 
10:30 p.m.· 
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(Rl0-11) ORDER OF CONVICTION 

This day came again the Attorney for the Common

wealth and Julian Victor Italiano (born February 4, 1952), 

who stands convicted of a felony, to-wit: violation of 

Section 54-524.101 (possession of controlled drug- MDA) ~ 

who appeared in Court according to the condition of his 

recognizance, and came also Stuart A. Saunders, counsel of 

his own choosing. 

And the Probation Officer of this Court, to whom 

this case has been previously referred for investigation, 

appeared in open Court with a written report, which report 

he presented to the Court in open Court in the presence of 

the accused, who was fully advised of the contents of the 

report and a copy of said report was also delivered to the 

accused, to counsel for the accused, and the Commonwealth's 

Attorney. 

Thereupon the accused and his counsel and the 

Commonwealth's Attorney were given the right to cross examine 

the Probation Officer as to any matter contained in the ·said 

report and to present any additional facts bearing upon the 

matter as they desired to present. The report of the Probation 

Officer is hereby filed as a part of the record in this case. 
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Whereupon the Court, taking into consideration· all 

of the evidence in the case, the report of the Probation 

Officer, and such additional facts as were presented by the 

accused, doth ascertain and fix the punishment of the accused 

to be Twelve (12) months in jail and a fine of Five Hundred 

Dollars ($500.00), 

It is therefore considered by the Court that the 

Commonwealth of Virginia recover her fine of Five Hundred 

Dollars ($500.00) and her costs by her about her prosecution 

in this behalf expended, and that he, the said Julian Victor 

Italiano, be transferred to the Bureau of Correctional Field 

Units to work out the fine of Five Hundred Dollars ($500.00) 

and the costs or the unpaid portion thereof, and the term of 

Twelve (12) months ~prisonment, as set out above under the 

terms and conditions provided by Sections 53-108 and 53-221 

of the Code of 1950, 

Thereupon the defendant, by counsel, moved to 

suspend the jail sentence, which motion the Court doth deny· 

and the defendant, by counsel, notes an appeal to the 

judgment of the Court. 

This sentence is not to run concurrently with any 

sentence of this Court or any other Court. 

And the prisoner is remanded to jail. 

Copy teste: 
(Entered 11/30/72) C. M. GIBSON, Clerk 
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TRANSCRIPT OF TESTIMONY 
AND INCIDENTS AT TRIAL 

Following is the stenographic transcript of the 

testimony introduced and proceedings had upon the trial 

of the above entitled case on the 3rd and 30th days of 

November, 1972, in the Circuit Court for the City of 

Hampton, before the Honorable Nelson T. Overton. 

* * * * * 

(TR33) OFFICER T. W. MORGAN, called as a 

witness by the Commonwealth, being duly sworn, testified as 

follows: 

DIRECT EXAMINATION 

BY MR. HANSEN: 

Q All right. You're Officer Tom Morgah, 

Hampton Police Department, Detective in the Vice Squad, is 

that right, sir? 

A Yes, sir, I am. 

Q And how long have you been so employed, 

sir? 

A Since October of 1970. 

Q All right. Were you on duty with the 

Department, in this specific bureau, on July the 13th, of 

this year? 
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A 

Q 

Yes, sir, I was. 

All right, sir. Let me show you 

two pieces of paper, and ask you if you can identify those; 

and if so, what are they (indicating). 

This is the affidavit and search 

warrant for Apartment 204 or, excuse me, 204 Armstrong 

Drive, Apartment "C" Hampton, Virginia, which I obtained on 

the 13th of July, 1972. 

(TR34) Q All right, sir; and after 

obtaining this search warrant, what did you do then, Officer? 

Did you execute the same? 

A Yes, sir. At approximately 10:40 p.m., 

on the 13th day of July, 1972, the warrant was executed. 

Upon going to the door, the door 

was knocked on. I announced that I was a Police Officer and 

had a search warrant, and I heard people moving about in 

the apartment. The door was kicked open. Other individuals 

were arrested for -- possession of marijuana, and -- MDA. 

Mr. Italiano was brought from the 

bathroom into the living r~om or dining room -- I don't recall. 

Q 

in the Court today? 

A 

Q 

For the ·record, is Mr. Italiano here 

Yes sir. 

For the record, identify him, please. 
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A Sitting next to Mr. Saunders, 

with the blue suit on. 

COURT: All right. The 

witness indicated the Defendant··· 

A He was brought out. Trooper 

Weakley searched him, and obtained nine aluminum bags 

containing a powder. At this time, Mr. Italiano was 

placed under arrest for possession of M.D.A. 

* * * * * 

(TR37) 
BY MR. SAUNDERS: 

Q Officer Morgan, what time did you 

get to the apartment? 

A Approximately 10:40 p.m. 

Q And what time was Mr. Italiano 

searched, do you recall? 

A It was approximately 10:50. 

Q Wasn't he searched right away, when 

you first got in the apartment? 

A There were a lot of people in there. 

We tried to get everybody to stay where they were, in a 

living room and dining room area, so we could get things 

straight first. Going in on araid of this nature, where 

there are a lot of people involved, it takes ·time to get the 
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identification from these people, and things of this nature. 

Q And you do this, of course, before 

making a search, is that correct? 

(TR38) 

A 

Q 

Yes, sir, I do. 

All right~ and no search. of·the 

apartment had been made, at this time, is that correct? 

A 

Q 

No sir. 

And no search of the apartment was 

made until after the arrests had been made, is that correct? 

A No sir, that's not correct. Some 

people had been arrested, prior to searching Mr. Italiano, 

due to the fact that the drugs were evident -- as with Mr. 

Saunders -- Sanderson, and drugs were on the table, and 

another individual, who was standing by the doorway. 

Q But, Mr. Italiano had not been 

arrested at this time, had he? 

A To my knowledge,.no sir. 

* * * * * 

(TR39) 

TROOPER JAMES T. WEAKLEY, called as a 

witness by the Commonwealth, being duly sworn, testified as 

follows: 
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(TR40) DIRECT EXAMINATION 

BY MR. HANSEN: 

Q· Would you state your name and 

employment, please sir? 

A James T. Weakley, Trooper with 

the Virginia State Police. 

Q All right, sir; and were you with 

the Virginia State Police on July the 13th, of this year, 

Trooper? 

A 

Q 

Yes sir, I was. 

All right, sir. On that date did 

you have occasion to accompany Detective Morgan of the 

Hampton Police Department, to an apartment on Armstrong Drive~ 

in this City? 

A 

Q 

Yes sir, I did. 

All right, sir. 

of your investigation, and what you did. 

Give us the benefit 

A We arrived at the apartment, and 

upon entering the apartment, I went through the living room. 

There were a number of people in the living room area. I 

continued through, towards the bathroom, and with Detective 

Haynes, of P.D. Hampton, we found the Defendant in the bath

room. He was grabbed and brought back into the living room, 

and then I searched him for weapons, and found a -- in his 

left front trouser pocket, a rolled Salem cigarette pack, 
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containing nine aluminum packets of brownish powder. 

·* * * * * 

{TR42) CROSS EXAMINATION 

BY MR. SAUNDERS: 

Q All right, Trooper, when you got 

to the apartment, do you know what time it was? 

A Approximately-- 11:40 or 45, or 

something like that. 

did? 

Q 

A 

Q 

A 

And what was the first thing you 

First thing? 

Yes sir. 

Upon entering the apartment, was go 

through the -- living room area, to the hall, and into the 

bathroom, to the right. 

Q In other words, you ~ent directly 

from the front door, to the bathroom, is that correct? 

time? 

A Yes. 

Q And where was the Defendant, at that 

A 

Q 

A 

He was in the bathroom. 

And what was he doing? 

He was just standing there. 
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Q Standing there sort of between the 

living room and the bathroom? 

A 

Q 

c~e in the 

A 

Q 

A 

Q 

A 

Q 

apartment? 

Right. 

Could you see him, when you first 

No, sir. 

But yet you went directly there? 

Yes sir. 

All right. What was he wearing? 

What was he wearing? 

Yes sir. 

A I don't remember. A shirt -- if he 

had one on, what type it was. I recall the trousers as 

being dungarees, and the left front pocket, from which I 

removed the material, was torn -- was slit across the top. 

Q All right7 but -- he had on a pair 

of dungarees, is tnat correct? 

A 

Q 

. Yes sir. 

And you said the left front pocket 

contained the package that you removed from him? 

A 

Q 

A 

Right. 

And what was in this package? 

It was a Salem cigarette pack. 
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(TR44) Q A package of Salem cigarettes; and 

I believe you testified in the lower Court, it was a soft 

pack, is that correct? 

A 

Q 

A 

what it was. 

Q 

A 

Q 

That•s right. 

Didn •·.t feel like a weapon, did it? 

Not a hard weapon, no. I didn't know 

You started removing it from his pocket? 

That•s right. 

You became aware that it was a pack-

age of cigarettes somewhere along there, didn 1 t you? 

A After it got out to where I could see, 

I knew it was a Salem cigarette pack, that had been rolled 

into a about the size of a (indicating) -- large -- well, 

a cigar, a large cigar. 

MR. SAUNDERS: I don•t have 

any other questions of this witness, your Honor. 

REDIRECT EXAMINATION 

BY MR. HANSEN: 

Q Would yo~ describe what it looked 

like, again. I don•t believe I followed you exactly. Did 

it look like an ordinary cigarette pack? 

(TR45) A It was an ordinary cigarette pack, 

but it had been taken and folded up to about the size I have 

this (indicating) and 
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Q I see .. 

COURT: You describe it as 

being about the shape and size of a cigar. 

A Cigar, yes sir. 

BY MR. HANSEN: 

Q 

A 

Q 

And rolled up then, is that right? 

That's correct. 

You didn't know whether it was --

when did you learn it was a Salem cigarette pack? 

A After I got it out of the pocket. 

Q That's not what you thought it was 

to begin with, though 

A I had no idea 

(TR46) 

MR. SAUNDERS: I object to 

that, your Honor. 

MR. HANSEN: I have no further 

questions, your Honor~ 

RECROSS EXAMINATION 

BY MR. SAUNDERS: 

Q When you -- how did you first 

observe the Salem cigarette pack? Did you pat him down, or what? 

A In the search, I felt something .in 

his pocket, at which time --
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Q 

A 

Q 

A 

Was it soft to the touch? 

Soft? 

Yes 

I knew it was an item there. I'm 

looking for weapons of any kind, for my protection, or 

anyone else's. 

Q 

A 

Q 

was it soft to the touch? 

Yes. 

Did you have to get it completely out 

of his pocket, before you could tell it was a pack of Salem 

cigarettes, or could you tell while it was coming out? 

A When it came out the pocket, the 

pocket came with it. 

Q All right, so, what, did the pocket 

just fall off the pants, or was the pocket still on the pantJ, 

or do you know? 

A The pocket turned inside out. 

Q The pocket was what? 

A Turned inside out. 

Q The pocket was attached to his pants, 

was it not? 

(TR47) A Yes, sir. 

Q Did the whole front of the pocket fall 

off, as soon as you stuck your hand down in it, or did the 
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pocket .stay intact? 

A The pocket stayed intact. 

Q· All right; and you had to pull it 

up, out of the pocket, is that correct? 

A To remove my hand and --

Q All right. 

A To find out what was .in there. 

Q And you .don't recall his having a 

shirt on, do you? 

A No. 

Q All right. There was nothing covering 

I the top -- that you can necall, covering .the top part of his 
I 

body? 

A I don't recall. 

Q And there was nothing covering the 

upper part of his pants, or his pocket, is that correct? 

A Not that I recall. 

Q All .right. So, when you got it out 

of the pocket, you could see what it was, is that correct? 

A That's right. 

Q And you could se·e, be~ore you go.t it 

completely out of his pants, it was a pack of Salem cigarettes, 

could you not? 

(TR48) A It all came out in one motion. 

* * * * * 
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(TR48) TROOPER R. 0. JACOBSON, called as 

a witness by the Commonwealth, being duly sworn, testified 

as follows: 

* * * * * 
(TRSO) Q All right, sir; and what does that 

laboratory report reveal, Officer -- or Trooper? 

A It states the contents --

MR. SAUNDERS: I'll object 

to the introduction of the analysis, your 

Honor -- my objection to the -- search warrant 

COURT: All right. Any other 

objection, other than the objection to the 

search warrant? 

BY MR. HANSEN: 

Q 

MR. SAUNDERS: No, your Honor. 

COURT: All right. 

All right, sir. Continue. What is 

the result, as stated in the report? 

MR. SAUNDERS:. Excuse me. I'm 

not sure -- before you continue. I have my 

objection to the search of the individual also, 

which has nothing to do with the search warrant, 

which is why I'm objectin~ ~o the introduction 

of it, at this time. 
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(TR59) 

(TR60) 

COURT: All right, sir. I'm 

going to admit it. I note your exception, 

and as I've already indicated to you, you'll 

have the right, at the proper time, to move 

for the elimination or the removal of the 

evidence already presented. 

MR. SAUNDERS: All right. Now, 

the objection to the analysis, itself, and to 

the -- well, of course, the drug is not offered 

in evidence, but the analysis is I think 

cures that, but the objection is based on the 

fact that there was a search warrant which I 

originally contended was invalid, and I won't 

go into that again; and then there was a search 

of the person of Julian Italiano. He's sitting 

or he's standing in his bathroom. A search is 

being made of the premises of the house; and let's 

assume, for the sake of argument, that the search 

was valid, the Court has already ruled it was, 

assuming that the search was valid, they come 

into the house, and the Trooper walks directly 

to him. 

There's no evidence of any mal

feasance on his part whatsoever. The Trooper 

walks directly over to him, and begins to pat 

him down. And I will concede that the Trooper 
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(TR61) 

has a right to make a search for a weapon, 

to protect his life, and the safety of 

himself, and other people presumably in 

the apartment. I'll concede that; but he 

has absolutely no right, whatsoever, to 

make an exploratory search of the individual, 

without first making an arrest. 

He has to have probable cause 

to make the arrest; and once he's got probable 

cause to make an arrest, he's got the legiti

mate grounds to make a complete search of the 

individual. 

Up until that point, all he has 

a right to do, is make a general pat down of 

the individual, and deter.mine whether or not 

tnere is any weapon of any nature, on this 

individual's person. 

Now, the evidence before us is, 

that he made a pat down, and he felt something 

in the pocket. It was soft. 

I don't know of any weapon that 

it could have bee~, that could possibly meet 

that description. 
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(TR62) 

He removed it from the pocket. 

At some point, he determined that it was a 

rolled up pac~ of Salem cigarettes. He's a 

little unclear exactly when, but it had to be 

as soon as he got it out of the pocket. 

And I submit to the Court, that 

he didn't have to get it completely out of the 

pocket to determine that it was a rolled up 

pack of Salem cigarettes. And there's no way 

in the Worid that thing could be confused with 

a weapon. He had absolutely no right whatsoever 

to go into his pocket and get any~hing but a 

weapon. 

He had no right to remove the 

Salem cigarettes from the pocket, and he had no 

right to open the pack of Salem cigarettes, once 

he got it out of his pocket. No way in the 

World it could be confused with a weapon. There 

was no probable cause for a search7 there was 

no probable cause for arrest7 and I submit the 

evidence has to be struck on that grounds, your 

Honor. 

MR. HANSEN: I believe, if I 

follow Mr. Saunders correctly, his objection to 
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(TR66) 

the Chemist's report then is going back 

to the way, the method in which the 

evidence was found. 

MR. SAUNDERS: Yes sir. 

* * * * * 

MR. SAUNDERS: If the Court 

please, the Officer testified he went 

directly to the Defendant. He didn't 

testify about any other drugs being found 

anywhere else. He made no arrest of the 

Defendant up until the time that he actually 

found the suspected MDA on.him. And it's 

Blackletter law, that the arrest is what 

confers the authority to make the search; not 

vi·ce versa. 

There must be the arrest first, 

before there can be a search of a person. 

And that's what we've got in this case, a 

complete -- complete violation of this man's 

Constitutional right to be secure in his person~ 

There has to be an arrest first, 

and there was no reason to arrest that man 

until after he found the M.D.A. in his pocket. 
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(TR68) 

MR. HANSEN: Well, I don~t 

know, Judge, from my reading of the cases, 

11 Terry", and some others, I understood that 

if the Officer has probable cause, he can 

conduct it. 

I think the Court, in that case, 

called it stop and frisk, of something in that 

order, or general pat down. There's been 

several terminologies used, frisk and so forth, 

and so on. But at any rate, the Officer, if 

he has probable cause, can conduct a search 

for weapons, to protect himself, as well as 

other persons, and I submit to your Honor 

that's exactly what was done here, at this 

place and time. 

MR. SAUNDERS: If the Court 

please, if I understand the Commonwealth 

correctly, he's alluding to stop and frisk law, 

which allows a general pat down. 

I would like to read the stop 

and frisk law in the State of Virginia, nineteen 

point one, dash one hundred, point two. 

Any police officer may detain a 

person in a public place, whom he reasonably 

suspects is committing, has committed, or is 
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(TR69) 

(TR7 0) 

about to commit a felony, or possesses a 

concealed weapon, in violation of eighteen 

point one dash 269, and may require of such 

person, his name and address; provided further, 

that such police officer may, if he reasonably 

believes that such person intends to do him 

bodily harm, search his person for a dangerous 

weapon, and if such person if found illegally to 

possess a dangerous weapo~, then, of course, 

he may be"complied" with according to law. 

Now, in a public place. This 

was in his bathroom, in his home. Stop and 

frisk simply does not apply; and stop and frisk 

means a pat down for a weapon. Not for any soft 

object that cannot be used for a weapon. 

COURT: All right, gentlemen, I 

think the factual aspects of this matter, as 

developed by the evidence, at le.ast thus far, 

indicate that the search was -- properly conducted. 

The Officers were there with a 

warrant, which, at least, under the rules of this 

case, was a valid warrant, and the search 

having as one of its purposes, the discovery of 

weapons, but also was -- conducted in -- reasonably 

- 28 -



(TR7 5) 

(TR7 6) 

coincidentally with the time of the arrest 

itself, and I think it's all right, Mr. Saunders. 

I overrule your objection and 

admit Commonwealth's Number Three into evidence, 

and note your exception to that. 

(The Analysis Report was received, 

and marked, Commonwealth's Exhibit Number Three). 

* * * * * 

MR. SAUNDERS: We have no evidence 

to introduce, your Honor. The only thing I would 

say, I wish to renew my objection and exceptions 

to the various rulings of the Court, regarding the· 

introduction of the evidence. 

COURT: All right, sir, you wish 

to state any further grounds or any further 

argument concerning this? 

MR. SAUNDERS: No 1 your Honor 1 

I do not. 

COURT: Then the Court will again 

overrule those motions. All right, gentlemen. 

* * * * * 

COURT: Julian Victor Italiano, the 

Court has heard the evidence concerning the charge 
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against you. The Court finds you guilty of the 

charge set forth in the indictment upon which 

you have stood trial today. You may have a seat. 

* * * * * 
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