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IN THE CIRCUIT COURT FOR THE COUNTY OF FAIﬁFAX."'..lJ
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VA

TECHDYN SYSTEMS CORPORATION
6564 Loisdale Court
Springfield, Virginia 22150

Plaintiff,
V. AT LAW NO. 94144
WHITTAKER CORPORATION
10880 Wilshire Boulevard
Los Angeles, California 90024

Defendant.

Cat? N? s Nt Nt Sl Vil Nwst it ot st st St st

AMENDED MOTION FOR JUDGMENT

COMES NOW, the Plaintiff, TechDyn Systems Corporation
(hereinafter "TechDyn") and for its Amended Motion for Judgment
against Defendant Whittaker Corporation (hereinafter "whittaker")

states as follows:

I. Parties

1. TechDyn is a Delaware corporation with its principal
place of business located at 6564 Loisdale Court, Springfield,
Virginia 22150.

2. Whittaker, together with its unincorporate& division
Whittaker Electronic Systems (hereinafter collectively referred
to as "Whittaker"), is a Delaware corporation with its principal
place of business located at 10880 Wilshire Boulevard, Los

Angeles, California 90024. -
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II. Jurisdiction and Venue

3. This Court has jurisdiction over this matter pursuant
to §17-123 of the Code of Virginia.

4. Venue is proper in this Court pursuant to 58.61-262
of the Code of Virginia because the causes of action complained
of in this Motion for Judgment arose in Fairfax County, Virginia,
because Whittaker has regularly and systematically conducted
business in Fairfax County, Virginia, and because TechDyn’s

principal place of business is Fairfax County, Virginia.

III. Background Facts

5. During early 1985, the United States Air Force was
considering installing an air-to-ground tactical aircraft warning
and control system in Iceland. The system was and is now known
as the Iceland Comménd and Control Enhancement ("ICCE") Project.

6. During 1985, the Air Force had extensive discussions
with a company called Command, Control and Communications
Corporation (hereinafter %4C") during which the Air Force
expressed its desire to award the ICCE Project to 4C in the form
of a sole source procurement.

7. Upon learning that a sole source procurement to 4C
was impossible, the Air Force decided to award the contract for
the ICCE Project to a qualified small business through the Small

Business Administration’s 8(a) program and to direct the
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successful contractor to sublet a substantial portion of the
contract work to 4cC.

8. The Air Force selected TechDyn as a qualified small
business and on April 2, 1985 the Air Force awarded Contract No.
F19628-85-C-0079 to the SBA. The SBA then designated TechDyn as
the prime contractor for the ICCE Project under SBA Contract No.
3-85-2-6605 (hereinafter the "Prime Contract").

9. Paragraph 3 of the "“Other SpeciaIAContract
Requirements" of the Prime Contract specified that certain
portions of the ICCE Project be subcontracted to 4C. Paragraph 3
of the "“YOther Special Contract Requirements" of the Prime
Contract reads as follows:

3. DIRECTED  SUBCONTRACT

The contractor is hereby required to
obtain all hardware, software and related
documentation for the Processing and
Display Functional Area (PDFA) as defined
in the statement of work and
specifications from Command, Control and
Communications Corporation (4Cs) of
Torrance, California.

10. Consistent with the requirements of the Prime
Contract, on or about April 5, 1985, TechDyn entered into
Subcontract No. 125-001 (hereinafter the "Subcontract") with. 4C.

11. Among other things, the Subcontract required that 4C
perform the ' Processing and Display Functional Area (PDFA) portion
of the ICCE Project.

12. Shortly after Subcontract award, 4C was acquired by

Whittaker Command and Control Systems (hereinafter "WCCS"). WCCS
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assumed all of 4C’s responsibilities and liabilities under the
Subcontract.

13. In or about May, 1988, Whittaker, acting by and
through its division Whittaker Electronic Systems (hereinafter
"Whittaker") assumed all of WCCS’s responsibilities and
liabilities under the Subcontract.

14. In addition to subcontracting the PDFA aspect of the
ICCE Project to Whittaker, TechDyn also subcontracted with
Whittaker to design the hardware configuration and to design,
develop, test, and integrate the software of the Remote Control

Element (RCE) portion of the ICCE Project.

COUNT 1
BREACH OF CONTRACT
ittaker’s Failure to Perfo DFA_Obligations

15. Paragraphs 1 through 13 of this Motion for Judgment
are incorporated herein by reference.

16. Under the Subcontract, Whittaker was required to
provide the expertise, supervision, coordinétion, labor, and
materials necessary to satisfactorily and timely complete the
PDFA portion of the ICCE Project.

17. Whittaker breached the Subcontract by failing to
provide the expertise, supervision, coordination, 1labor, and
materials necesse;ry to satisfactorily and timely complete the

PDFA portion of the ICCE Project, thereby causing project delays

and additional costs to TechDyn.
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) 18. Under the Subcontract, Whittaker was required to
employ and maintain competent management and technical personnel
to satisfactorily perform the Subcontract work.

19. Whittaker breached the Subcontract by conducting
frequent corporate organizational changes which caused loss of
competent management and technical personnel and eroded
Whittaker’s ability to perform, thereby causing project delays
and additional costs to TechDyn.

20. Under the Subcontract, Whittaker was required to
timely develop and provide PDFA software.

21. Whittaker breached the Subcontract by failing to
timely develop and provide PDFA software, thereby causing project .
delays and additional costs to TechDyn.

22. Under the Subcontract, Whittaker was required to pass
all Air Force administered Critical Design Reviews (CDRs),
Computer Program Test and Evaluations (CPT&Es), and Software
Qualification Tests (SQTs).

23. Whittaker breached the Subcontract by repeatedly
failing to pass Air Force administered Critical Design Reviews
(CDRs), Computer Program Test and Evaluations (CPT&Es) and
Software Qualification Tests (SQTs), thereby causing project
delays and additional costs to TechDyn.

24. Under the Subcontract, Whittaker was required to
timely and adequately remedy problems identified by the Air Force

in Air Force Systems Trouble Reports (STRs).
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25. Whittaker breached the Subcontract by repeatedly
failing to timely and adequately remedy problems identified by
the Air Force in Air Force Systems Trouble Reports (STRs),
thereby preventing PDFA software from achieving Air Force
certification, causing project delays and additional costs to
TechDyn.

26. Under the Subcontract, Whittaker was required to
produce and provide acceptable software documentation.

27. Whittaker breached the Subcontract by failing to
timely produce and provide software documentation acceptable to
the Air Férce or TechDyn, thereby causing project delays and
additional costs.to‘TechDyn.

28. Under the Subcontract, Whittaker was required to
produce PDFA Operator and Maintenance Manuals, the PDFA
Positional Handbook, the Computer Program User’s Manual, the
Computer Programming Manual, and the Systems Level Manual.

29. Whittaker breached the Subcontract by failing to
produce, or make adequate progress in producing, PDFA Operator
and Maintenance Manuals, the PDFA Positional Handbook, the
Computer Program User’s Manual, the Computer Programming Manual,
and the Systéms Level Manual, thereby causing additional In-
process Reviews, Technical Interchange Meetings, other meetings
with the Air Force, project delays and additional costs to

TechDyn.
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30. Under the Subcontract, Whittaker had an obligation to
diligently and continuously perform its work consistent with
established project schedules to a successful conclusion.

31. Whittaker breached the Subcontract by unjustifiably
stopping all work under the Subcontract from July 21, 1988
through September 29, 1988, thereby causing project delays and
additional costs to TechDyn. |

32. Under the Subcontract, Whittaker was responsible to
timely provide monthly input into Contract Data Requirements List
Deliveries as they relate to the PDFA.

33. Whittaker breached the Subcontract by tepeatedly
failing to provide monthly input into Contract Data Requirements
List Deliveries as they relate to the PDFA, thereby causing
project delays and causing additional costs to TechDyn.

34. Under the Subcontract, Whittaker was required to
timely make delivery of Data Terminal Sets (DTSs) to TechDyn and
the Air Force.

35. Whittaker breached the Subcontract by failing to make
delivery of Data Terminal Sets (DTSs) as required by the
Subcontract, thereby causing project delays and additional costs
to TechDyn.

36. Under the Subcontract, Whittaker was regquired to
perform Contractor Technical Support (CTS) services in support of
PDFA equipment in Iceland.

37. Whittaker breached the Subcontract by failing to

perform Contractor Technical Support (CTS) services in support of
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PDFA equipment in Iceland, thereby causing project delays and
additional costs to TechDyn.

38. As a result of Whittaker’s breaches of the PDFA
portion of the Subcontract as described in paragraphs 16 through
37 above, TechDyn has suffered and continues to suffer
unreimbursed damages under its Contract with the Air Force/sSmall
Business Administration in the amount of at least $7,300,000.

39. As a result of Whittaker’s breaches of the PDFA
portion of the Subcontract as described in paragraphs 16 through
37 above, Whittaker has extended TechDyn’s completion on the ICCE
Project by at least 34 months and has directly caused TechDyn to
lose and otherwise be deprived of at least $8,000,000 worth of
new or other business and profits therefrom during this period.

WHEREFORE, TechDyn demands judgment against Whittaker in
the amount of at least $15,300,000, together with prejudgment
interest, costs, expenses, attorneys’ fees, and such other relief

as this Court may deem appropriate.

COUNT 2
BREACH OF CONTRACT

Whittaker’s Failure to Perform RCE Obligations
40. Paragraphs 1 through 14 of this Motion for Judgment

are incorporated herein by reference.

41. Under the Subcontract, Whittaker was required to
provide the expertise, supervision, coordination, labor, and
materials necessary to satisfactorily and timely complete the

Remote Control Element (RCE) portion of the ICCE Project.
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42. Whittaker breached the Subcontract by failing to
provide the expertise, supervision, coordination, 1labor, and
maﬁerials necessary to satisfactorily and timely complete the RCE
portion of the ICCE Project.

43. Whittaker breached the RCE portion of the Subcontract
by failing to make timely progress on the RCE software, thereby
causing project delays, endangering overall project completion,
and causing TechDyn additional costs.

44. As a result of Whittaker’s breach of the RCE portion
of the Subcontract, TechDyn was forced to default terminate the
. RCE portion of Whittaker’s work,‘and reprocure this same work at
an increased cost of at least $750,000.

WHEREFORE, TechDyn demands judgment against Whittaker in
the amount of at least $750,000, together with prejudgment
interest, costs, expenses, attorneys’ fees, and such other relief

as this Court may deem appropriate.

COUNT 3
TORTIOUS INTERFERENCE WITH BUSINESS
Whittaker’s Tortious Interference With
TechDyn’s Business Relations With The Air Force

Regarding Alaska and PACAF Option
45. Paragraphs 1 through 14 of this Motion for Judgment

are incorporated herein by reference.

46. Under TechDyn’s Prime Contract, TechDyn had an option
to perform substantial additional work for the Air Force in
Alaska and the Pacific Region (hereinafter the "Alaska and PacAF

Ooption").
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47. During the course of the Subcontract, Whittaker
intentionally, maliciously, and wrongfully deprived TechDyn of
the right and opportunity to perform the Alaska and PacAF Option
work for the Air Force.

48. Whittaker, in violation of its obligations to TechDyn
as a subcontractor, supplied inaccurate and inflated price
information to TechDyn for the Alaska and PacAF Option with the
full intention and understanding that TechDyn was submitting that
inflated price information to the Air Force in TechDyn’s effort
to gain the work called for by the Alaska and PacAF Option.
Simultaneously, however, and without TechDyn’s knowledge or
consent, Whittaker was wrongfully quoting a lower price for the.
same work directly to the Air Force in an effort by Whittaker to
obtain the Alaska and PacAF Option work for Whittaker’s own
account.

49. As a direct result of Whittaker’s intentional,
malicious, and wrongful actions described in paragraphs 45
through 48 above, the Air Force removed the Alaska PacAF Option
from TechDyn’s Prime Contract and awarded that work directly to
Whittaker.

50. As a result of the removal of the Alaska and PacAF
Option from TechDyn's Contract, Whittaker intentionally,
maliciously, and wrongfully deprived TechDyn of that work and
caused TechDyn to incur direct damages of at least $800,000.

WHEREFORE, TechDyn demands judgment against Whittaker in

the amount of at least $800,000, punitive damages in the amount

- 10 -

0010



of $2,000,000, together with prejudgment interest, costs,
expenses, attorneys’ fees, and such other relief as this Court
may deem appropriate.

COUNT 4
BREACH OF CONTRACT

Whittaker’s Breach Of AAC And PACAF Obligations
$1. Paragraphs 1 through 14 of this Amended Motion for

Judgment are incorporated herein by reference.

52. Under TechDyn’s Prime Contract, TechDyn had an option
to perform substantial additional work for the Air Force in
Alaska and the Pacific Regions (hereinafter "The AAC and PACAF
Options").

53. Pursuant to Paragraph 3 "pther Special Contract
Requirements" of the Prime Contract, TechDyn was "... required to
obtain all hardware, software and related documentation for the
Processing and Display Functional Area (PDFA)..." for the AAC and
PACAF Option work from Whittaker.

54. On May 15, 1987, TechDyn requested Whittaker to
submit a proposal to TechDyn pursuant to their Subcontract under
which Whittaker would perform certain PDFA work as a
Subcontractor to TechDyn for the AAC and PACAF Options.

. 55. On May 29, 1987, the Air Force transmitted a Request
for Proposal (hereinafter "RFP") to TechDyn for the AAC and PACAF
Options. |

56. On June 1, 1987, TechDyn forwarded the RFP to

Whittaker and requested a quote from Whittaker for the PDFA

portion of the AAC and PACAF Options.

- 11 -
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57. After negotiations and an exchange of correspondence
between TechDyn and Whittaker regarding technical questions
related to the RFP, on July 7, 1987, Whittaker submitted a quote
of $3,566,492.00 to TechDyn to perform the PDFA portion of the
the AAC and PACAF Options.

58. On September 21 and 22, 1987, TechDyn, Whittaker and
the Air Force met for a "Redlining Session" to make changes to
reduce the cost of the AAC and PACAF Options.

59. On October S, 1987, Whittaker submitted a revised
proposal to TechDyn for the PDFA work called for by the AAC and
PACAF Options.

60. On October 8, 1987, TechDyn rejected Whittaker’s
October 5, 1987 proposal and directed Whittaker ‘to resubmit a
proposal after incorporating the matters discussed in the
September 21 and 22 "Redlining Sessions" into the proposal.

6l. On November 13, 1987, Whittaker provided TechDyn
another proposal for the AAC and PACAF Option work including a
complete cost breakdown and technical description of the work to
be performed. The total cost of this proposal was $2,702,651.00.

62. In its November 13, 1987 proposal, Whittaker
affirmatively certified to TechDyn in writing that: "This
proposal is submitted in response to the RFP, Contract
Modification, etc. in Item 1 and reflects our best estimates
gnd/or actual costs as of this date."

63. At the time that Whittaker submitted its November 13,

1987 proposal to TechDyn, Whittaker knew and intended that
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TechDyn use and rely on Whittaker’s proposal in an effort to
obtain award of the AAC and PACAF work from the Air Force.

64. On November 25, 1987, TechDyn submitted its AAC and
PACAF proposal to the Air Force which included Whittaker’s
November 13, 1987 proposal for the PDFA portion of the work.

65. Subsequent to November 25, 1987, TechDyn expended
considerable effort and expense in negotiations with the Air
Force to obtain the AAC and PACAF Option work.

66. On or before January 25, 1988, which was subsequent
to TechDyn'’s probosal, but before the time that TechDyn’s AAC and
PACAF Options were to expire on January 31, 1988, Whittaker
secretly and without advising TechDyn provided the Air Force a
proposal for the same AAC and PACAF work which Whittaker had
quoted to TechDyn on November 13, 1987.

67. Whittaker’s January 25, 1988 written proposal to the
Air Force contained numerous material discrepancies from its
November 13, 1987 proposal to TechDyn related to price, schedule
and items of work for the AAC and PACAF Options.

68. On February 16, 1988, the Air Force informed TechDyn
that the AAC and PACAF Options were not going to be awarded to
TechDyn. Instead, all of the AAC and PACAF Option work was
awarded to Whittaker based upon Whittaker’s January 25, 1988
proposal to the Air Force.

69. As set forth above, by simultaneously providing

TechDyn and the Air Force inconsistent price and scheduling
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information for the AAC and PACAF Option work, Whittaker breached
its contract with TechDyn. | '

WHEREFORE, TechDyn demands judgment against Whittaker in
the amount of at least $800,000, together with prejudgment
interest, costs, expenses, attorneys’ fees, and such other relief

as this Court may deem appropriate.

DATED: August 21, 1990.

Respectfully submitted,

WATT, TIEDER, KILLIAN & HOFFAR
7929 Westpark Drive, Suite 400
McLean, Virginia 22102

(703) 749-1000

Counsel for Plaintiff

- 14 -
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the
foregoing Amended Motion for Judgment was hand-delivered this
21st day of August, 1990 to:

William L. Carey, Esquire
Brian F. Kenney, Esquire
Miles & Stockbridge

11350 Random Hills Road
Suite 500

Fairfax, VA 22030

and

Jean-Pierre Swennen, Esquire
Robert T. Deyling, Esquire
Crowell & Moring

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2505
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RECEIVED

MAR 0 5 1990

VIRGINIA: |
o WATT, TIEDER,

IN THE cIRCUTT court oF FaIRFax countH/AN & HOFFAR

TECHDYN SYSTEMS CORPORATION
PLAINTIFF
V.

WHITTAKER CORPORATION

DEFENDANT
At Law No. 94144

WHITTAKER CORPORATION

COUNTERCLAIM
PLAINTIFF,

v.
TECHDYN SYSTEMS CORPORATION

COUNTERCLAIM
DEFENDANT.

Nt Nt Vet Vot Nt Nl Nt Nt s s? St sl il Sl il Nt Vust sl il il sl st st ot

AMENDED COUNTERCLAIM

COMES NOW Defendant/Counterclaim Plaintiff, Whittaker
Corporation, by counsel, and for its Counterclaim against
Plaintiff/Counterclaim Defendant, TechDyn Systems Corporation,
states as follows:

Parties

1. Whittaker Corporation ("Whittaker") is 'a corporation
existing under the laws of the State of Delaware. Whittaker's
principal place of business is located at 10880 Wilshire Boulevard,

Los Angeles, California 90024. Whittaker operates an unincorp-
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2
orated division, Whittaker Electronic Systems. Whittaker
Corporation, Whittaker Electronic Systems and entities now part of
Whittaker Electronic Systems shall hereinafter be referred to as
"WES".

2. Plaintiff/Counterclaim Defendant TechDyn Systems
Corporation (“"TechDyn") is a corporation existing under the laws
of the State of Delaware, with its principal place of business
located at 6564 Loisdale Court, Springfield, Virginia 22150.

- Jurisdiction and Venue

3. This Court has jurisdiction over this matter pursuant to
§§ 17-123 of the Code of Virginia.

4. Venue is proper in this Court pursuant to § 8.01 - 262
of the Code of Virginia. The cause of action of which WES
complains arose in Fairfax County Virginia and TechDyn regularly
conducts its affairs and business activities, and has its principal
place of business, in Fairfax County.

Factual Bac ound

5. In 1985, The United States Air Force ("Air Force") began
installing an air/ground tactical aircraft warning and control
system in Iceland. The system is known as the Iceland Command and
Control Enhancement ("ICCE") project.

6. In order to meet its goals of contracting.with small,
minority businesses, in 1985 the Air Force sought out a participant
under Section 8(a) of the Small Business Act, 15 U.S.C. Section
637(a), with which to contract for the development and installation

of the ICCE project. Participants under the Section 8(a) program
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are small businesses-which have been certified as socially and
economically disadvantaged. Under the program, a federal agency
wishing to procure services and/or products from a participant
qualified under Section 8(a) contracts with the United States Small
Business Administration ("SBA") for the services and/or products.
The SBA in turn contracts with the designated Section 8(a)
participant to perform the contractual requirements under the
contract between the SBA and the procuring federal agency. The
Section 8(a) participant is permitted in turn to subcontract up to
50 percent of its obligations under the contract to non-Section
8(a) firms.

7. The Air Force selected TechDyn, a Section 8(a)
participant, to perform the ICCE project and directed TechDyn to
subcontract with an entity now part of WES for a portion of the
work because of that entity's prior experience with similar
projects.

8. The contract between TechDyn and the SBA requires TechDyn
to develop the hardware and software for the ICCE project.

9. TechDyn and WES thereafter executed a Subcontract whereby
WES would develop certain design specifications, the software and
a portion of the hardware for the ICCE project. The Subcontract,
known as Subcontract 125-001 ("the Subcontract"), was.prepared by
TechDyn. A copy of the basic Subcontract document is attached as
Exhibit "av.

10. There was adequate consideration for both parties to

support the Subcontract.
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11. Since entering into the Subcontract, TechDyn has failed
to manage and direct the prime contract by repeatedly changing,
increasing, decreasing and otherwise modifying WES's obligations
under the Subcontract by directing and requiring WES to perform
acts outside the scope of the Subcontract. TechDyn has also refused
to accept WES's reasonable solutions to technical problems. In
addition, TechDyn has failed to make available hardware necessary
for WES to perform its obligations.

12. WES properly and timely performed its duties under the
Subcontract.

13. For the reasons described herein, there is an actual
controversy between WES and TechDyn concerning, among other things,
the amount owed WES for its services and products, and the parties'
interpretation of the Subcontract.

COUNT I
(Breach of Contract -- Failure to Equitably Adjust Contract Costs)

14. WES repeats and realleges each and every allegation
contained in the paragraphs of the Counterclaim numbered "1"
through "13" as fully and with the same force and effect as if
herein at length set forth.

15. Under the Subcontract, TechDyn was, among other things,
to reasonably supervise WES's activities in connection with the
delivery of all labor and materials necessary to satisfactorily and
timely complete WES's duties under the Subcontract within the time
and cost prescribed by the Subcontract. TechDyn failed to meet its
obligation under the Subcontract and continually directed WES to

perform redundant, additional and different tasks causing WES to
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5
be entitled to an equitable adjustment of costs for changes and
additional work required by TechDyn out of the scope of the
Subcontract as more specifically deséribed below.

16. WES was to undertake a 1limited amount of software
engineering design, code, and integration. However, due to
TechDyn's repetitive and uncoordinated review and "redline"
sessions, WES incurred significant delays and additional costs in
the preparation of the final design. Moreover, the final désign
far exceeded the design changes envisioned and documented at
program inception.

17. TechDyn also required changes to the single test concept
originally bid by WES based on the February 1985 Statement of Work.
TechDyn required that WES continually reschedule tests, and failed
to provide WES with guidance requested by WES regarding the
capabilities of the E3 simulator, thereby necessitating additional
changes and out-of-scope costs.

18. TechDyn was required to provide Contfactor Technical
Services for the preoperational inter-operational capacity
systemn. In recognition of this, TechDyn on several occasions
purchased technician training services from WES by separate
purchase order. Subsequently, TechDyn reversed its position and
demanded that WES provide such support services. under the
Subcontract. WES is entitled to payment for providing this out-
of-scope support. |

19. WES had prepared to perform in accordance with the

original requirements of the ICCE RFP to provide parts for the
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6
Processing and Display Functional Area ("PDFA") system.
Modification 003 significantly expanded this requirement, and the
expénded tasks were duly performed by WES. The additional tasks
were outside the scope of the Subcontract, and WES is entitled to
reimbursement for the additional monies expended. M

20. The requirement that WES modify Data Terminal Sets
("DTS") for use in Iceland was dropped at the request of TechDyn
and the Government, as the DTS were to be procured from another
source. WES was later asked by TechDyn to analyze the impact of
the delay in receiving the DTS from the other source. WES is
entitled to reimbursement for this additional work which is out-
of-scope.

21. The hardware provided by TechDyn for use in the Remote
Control Element ("RCE") proved inadequate to the requirements of
the Subcontract and delayed the development of the software, which
was WES's sole responsibility. WES expended many man-hours
identifying and analyzing the hardware problems and is entitled to
reimbursement for these costs which are out-of-scope.

22. TechDyn delayed in analyéing and providing comments in
response to WES's logistics deliverables. This delay caused WES
to incur additional costs with its subcontractor, Ocean
Technology, Inc. WES is entitled to reimbursement of.these costs
which are out-of-scope.

23. TechDyn failed to timely manufacture or procure either
the Communication Functional Area ("CFA") cables intended to

connect the CFA components to the PDFA or the packaging for the
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7
DTS/Crypto units. TechDyn thereafter first requested a proposal
from WES to provide these items, then "directed" WES to provide
them at no cost. WES is entitled to the costs it incurred in
manufacturing and delivering the cables and packaging which is out-
of-scope.

24. After causing delays to WES's use of the development of
the test bed then situated at WES's facility, TechDyn technicians
removed the equipment, leaving WES with no equipment with which to
complete the RCE software task. TechDyn further directed that WES
pack and ship the RADIL to Iceland, leaving no equipment to correct
Software Trouble Reports. WES is entitled to the additional costs
it incurred as a result of the removal, and for this out-of-scope
work.

25. WES was further subject to contradictory direction,
requests for proposals, and other changes in TechDyn's position,
review of which required time and effort on the part of WES's
management. These costs are more fully set forth in its claim for
equitable adjustment. WES incurred additional costs including the
cost of claim preparation as a result of these actions and the
attendant schedule delays.

26. Under Section I of the Subcontract, the terms of Federal
Acquisition Regulation 52.243-1 ("Changes") were épecifically
incorporated into the terms of the Subcontract. Section 52.243-
1(b) provides as follows:

If any such change [in contract performance requirements]

causes an increase or decrease in the cost of, or the

time required for, performance of any part of the work
under this contract, whether or not changed by the order,
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the Contracting Officer shall make an equitable

adjustment in the contract price, the delivery schedule,

or both, and shall modify the contract.

Because of the Subcontract relationship, TechDyn's ‘contracting
officer is in the position of the "Contracting Officer" as set
forth in the FAR; TechDyn must therefore make an equitable
adjustment to the Subcontract for out-of-scope work performed by
WES. |

27. WES performed all out-of-scope tasks in reliance on
TechDyn's representation that it would comply with the FAR and
Subcontract as to an equitable adjustment so that WES would be paid
for its out-of-scope work.

28. WES initially submitted a claim for equitable adjustment
of Subcontract costs in accordance with FAR 52.243-1(b) as
incorporated in the Subcontract and Article 2-9 in late May, 1987.
The May, 1987, submission was updated on April 15, 1988, and again
on February 6, 1989.

29. WES's claim for equitable adjustment has not been
resolved by agreement between the parties and invoives a claim for
compensation because of constructive changes in the work performed
under the Subcontract.

30. TechDyn has breached the terms of Subcontract 125-001 as
set forth in FAR 52.243-1(b) by refusing and .failing to
substantively analyze the claim and pay WES the sums due in full
as an equitable adjustment to the Subcontract price. Moreover,
TechDyn breached the Subcontract by failing to p