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RULE 14-BRIEFS
1. Form and contents of appe lanl°,< brief. The opening brief of the appellant (or the
ion for appeal when adopted as the opening brief) shall contan:
(a) A subject index and table of citations with cases alprabetically arranged. Citations
irginia cases must refer to the Virginia Reports and, in addition, may refer to other
ts containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigned
the questions involved in the appeal
( c) A clear and concise statement of the facts, with reference to the pages of the record
e there is any possibility that the other side may question the statement. Where the facts
ontroverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving his
ess.
'he appellant may adopt the petition for appeal as his opening brief by so stating in the
ion, or by giving to opposing counsel written notice of such intention within five days of
eceipt by appellant of the printed record, and by filing a copy of such notice with the
of the court. No alleged error not specified in the opening brief or petition for appeal
be admitted as a ground for argument by appellant on the hearing of the cause
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of citation with cases alphabetically arranged. Citation
irginia cases must refer to the Virginia Reports and, in addition, may refer to other
rts containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with the
ment of appellant.
( c) A statement of the facts which are necessary to correct or simplify the statement in
]!ant's brief in so far as it is deemed erro11eous or inadequate, with appropriate reference
e pages of the record
( d) Argument in support of the position of appellee.
IT'he brief shall be signed by at least one attorney practicing in this court, giving his
ess .
. Reply brief. The reply brief (if any) of the appellant shall contain all the authorities
d on by him. not referred to in his petition or opening brief. In other respects it shall
rm to the requirements for appellee's brief
,1,. Time of filing.
(a) CIVIL CAsEs. The opening brief of the appellant (if there be one
ddition to the petition for appeal) shall be filed in the clerk's office within fifteen days
the receipt by counsel for appellant of the printed record, but in no event less than
y days before the first day of the session at which the case is to be heard. The brief of
ppellee shall be filed in the clerk's office not later than fifteen days, and the reply brief
e appellant not later than one clay, before the first day of the session at which the case
be heard.
(b) CRIMINAL CASES. In criminal cases briefs must be filed within the time specified in
cases; provided, however, that in those cases in which the records have not been printed
delivered to counsel at least twenty-five days before the beginning of the next session of
ourt, such cases shall be placed at the foot of the docket for that session of the court, and
ommonwealth's brief shall be filed at least ten days prior to the calling of the case, and
eply brief for the plaintiff in error not later than the day before the case is called.
( c) STIPULATION OF COUNSEL AS TO FILING. Counsel for opposing parties may file with the
a written stipulation changing the time for filing briefs in any case; provided, however,
a11 briefs must be filed not later than the day before such case is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies of each
shall be filed with the clerk of the court, and at least two copies mailed or delivered to
pstng counsel on or before the day on which the brief is filed.
16. Size and Type. Briefs shall be nine inches in Jpngth and six inches in width, so as to
orm in dimentions to the printed record, and shall be printed in type not Jess in size. as to
ht and width, than the type in which the record is printed. The record number of the case
names of counsel shall be printed on the front cover of all briefs.
7. Non-compliance, effect of. The clerk of this court is directed not to receive or file a
f which fails to comply with the requirements of this rule. If neither side has filed a
er brief for the cause will not be beard. If one of the parties fails to file a proper brief he
not be heard, but the case will be heard ex parte upon the argument of the party by whom
brief has been filed.
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PETITION
To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:
Your petitioners. Marjorie D. Addison, Stanley Addison
and Joel Campbell, respectfully represent that they are aggrieved by a certain final decre'! of the Circuit Court of the County
of Russell, Virginia, entered on the 9th day of August, 1945,
in a certain proceeding had in the said Court wherein J. 0.
Salyer wa~ plaintiff and your petitioners were defendants.
which said decree your petitioners believe and here allege tp be
erroneous, and that it should be reversed and annulled for the
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reasons herein set forth. A transcript of the proceedings and
the record thereof are hereto attached and made a part hereof.
*STATEMENT
On January 19th, 1939, Marjorie D. Addison. was th~
owner in fee of a certain tract or parcel of land containing
thirty-five acres, and on said date by written contract authorized the T. G. Williams Land Auction Company, a co-partnership to make sale of the said lands, either privately or at
public auction, and to accept the sum of $1800.00 in full of
the purchase price of. the ~~aid lands, and in the said writing further agreed to execute proper deeds of conveyance to the purchaser or purchasers thereof. And it was further agreed and
provided in the said contract that any and all sums received at
said sale in excess of the said $1800. oo would be retained by
the said T. G. Williams Land Auction Company for its services in connection with the said sale. (Exhibit T. G. Williams ~ Cont.)
That under and in pursuance to the aforesaid contract the
said T. G. Williams Land Auction Company offered the said
lands for sale in two separate tracts, and at which said sale .J.
0. Salyers made an offer of $65.00 per acre for one of the saicl
tracts of land, but the T. G. Williams Land Auction Compan·,was not able to obtain any satisfactory offer for the remaining
tract of the said lands.
'

'

Thereupon the said T. G. Williams Land Auction Com·
pany announced that it would accept and take the title to the
said unsold portion of the said lands and would mak1!
3 * payment of the *remainder of the said $ 1800.00, purcha!>c
price, and directed that the deed of conveyance to the said
unsold portion be made to T. M. Williams, a member of the
said T. G. Williams Land Auction Company.

In the preparation of the deed to J. 0. Salyer certain errors were made in that three of the calls were designated as S
W., meaning southwest, instead of N. W .• or northwest, as in·
tended, and as the courses would necessarily have to be estab·
lished in order the close the survey of the said lands, and to that
extent the description as contained in the said deed was ambiguous. (T. P. 125) (T. P. 92)
Subsequently thereto, and on the 17th day of April, I 940,
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J. 0. Salyer secured an attachment from J. E. Duff, Trial Justice of Russell County, Virginia, upon a claim for $300.00,
for an alleged shortage in the acreage of the lands which had
been conveyed to him, and which said attachment was made
returnable before the said Trial Justice. (T. P. 1 to 6)
At the calling of th~ said case, the Petitioners, Marjorie
Addison and Stanley Addison by counsel entered their motion
for the dismissal of the said case upon the ground that there
was involved the determina'tion of the construction of the deed,
and the title which had been conveyed, and that the Trial
Justice was without jurisdiction to hear and determine
4 * *the said issues, but the said Trial Justice overruled the
said mction and proceeded to hear and determine the said
issues, and after having heard the evidence entered. judgment
against the said mentioned defendants. (T. P. 8 ~ 9)
Thereupon the said Marjorie Addison and Stanley Addi- ·
son noted an appeal to the judgment of the said Trial Justice.
and tender.?d Joel Campbell as surety thereon. (T. P. 9)
On September 3rd, 1940, the defendants Marjorie Addison and Stanley Addison, after having given notice thereof,
presented their petition to the Circuit Court of Russell County,
Virginia, in which the facts were duly alleged and showing
that the Trial Justice had attempted to pass upon the legal title
to the lands embraced in the deed of conveyance from them to
J. 0. Salyer. and in which said petition they prayed for the issuance of a Writ of Prohibition, prohibiting the said J. E.
Duff, Trial Justice and the said J. 0. Salyer from further proceeding to prosecute and er.force the Judgments rendered by the
said Trial Justice, but the said Circuit Court of Russell County,
Virginia, without entering any order expressly denying the
prayer of the said petition. proceeded to a trial of the said apoeal.
After the evidence had been introduced before the jury
hv the plaintiff, and it was apparent that there was involved

in the case the determination of what lands were embraced
*in the deed of conveyance, and also the question of the
construction of the said deed, the said J. 0. Salyer, by
counsel moved the Court to declare a mistrial and for a transfer of the case. to the equity side of the Court, .which motion
the Court entertained over the objection and exceptions of the
5*
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defendants Marjorie Addison and Sta~ley Addison.
16)

(T. P.

Subsequently thereto, and on the :, 1st day of January,
1941, the said J. 0. Salyer, by counsel filed his bill on the
equity side of the said Court, and in which said bill of complaint it is alleged that there was a shortage in the acreage of
the lands conveyed, and which bill prayed for a reformation of
the deed of conveyance and for a recovery for ~uch ~hortrge
against the defendants. (T. P. 18)
On the I 2th day of May, 194 x, the defendants Marjorie
Addison and Stanley Addison by counsel filed their demurrer,
answer and cross-bill, praying that the T. G. Williams Land
Auction Company be made a party to the said cross-bill and required to account for any shortage should it develop that a
shortage actually existed. (T. P. 24)
In order to avoid the necessity of taking proof upon matters which were not controverted it was stipulated and agreed
. by counsel that the description as contained in the deed of conveyance to the plaintiff J. O. Salyer, would dose and accurately
describe the lands embraced in the deed by simply chang6* ing the *course of three of the calls in the division line between the J. 0. Salyer tract and the tract conveyed to T.
M. Williams, and running said lines Northwest, and with the
road as called for, instead of using a Southwesterly course as
erroneously designated in the deed. (T. P. 83)

It was also stipulated and agreed by counsel that if it was
proper for the Court to disregard the three erroneous courses
and apply the necessary courses to make the said survey close,
that there would be embraced in said corrected description r 6. 2 ·
acres of land, which is one-tenth of an acre more than the deed
calls for. (T. P. 840) (T. P. 91)
No effort was made upon the part of the plaintiff to show ·
that Marjorie Addison did not hold the title to all of the lands
which are "mbraced in the corrected description of her deed of
conveyance to J. 0. Salyer.
The p!aintiff contented himself by showing that his survey and calculation of acreage embraced the lands under fence.
and did not purport to follow either the courses or the distan
ces as set out in his deed of conveyance. No effort was made
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to show that any action had been taken upon his part either to
recover the lands embraced in his deed or to have the true location of the boundary lines between the adjoining land owners
established.
*Upon this state of facts the Court by its decree granted
the relief prayed for in the bill of complaint, which was:
"* * * that the deed aforesaid may be reformed so as to .correctly describe the land which your complainant purchased
from said defendants and so as to correctly state the acreage
which was so purchased by and conveyed to your complainant," and the said Court entered judgment for the alleged
shortage. (T.. P. 141 and 142)
7*

ERRORS ASSIGNED
( 1) It w.as error of the Court to hold that the Trial
Justice had jurisdiction to hear and determine the issues
involved in the instant case.
( 2) It was error of the Court to refuse to grant a
Writ of Prohibition as prayed for in the petition;
(3) It was error of the Court to transfer the case to
the equity side ~f the Circuit Court; and
(4)
It was error of the Court to decree a reformation of the deed of ,onveyance and to ~rant a recovery
against the defen~ants. ·
·

ARGUMENT
The 1?rrors assigned will be considered under the following
sub-divisions, to-wit:
(I) That the trial justice was without jurisdiction to
hear and determine the matters involved in the instant
cause because there was involved in the case the question of
the title to real estate;

(II) (a) That a petition for a Writ of Prohibition
cpnstituted the proper procedure for the questioning of the .
jurisdiction of the trial justice;
8*

.11 (b)
That the Writ of Prohibition may issue at
any time before the judgment has been fully satisfied:
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(III) That the trial court possessed no power or
authority to transfer the case to the equity side of the cir..·
cuit court;
(IV) (a) All of the prior negotiations, stipuiations and undertakings of the parties were merged in the
formal deed of conveyance;
(b) That the burden rested upon the plaintiff to
establish by clear, convincing, and satisfactory evidence
either a mutual mistake, or the perpetration of a fraud;
(c) That the mere calling of a line or lines falsely
in a deed of conveyance, which may be rejected or correct-·
ed by invoking the recognized rules of construction do not
constitute such mistake as will justify the reformation of
such deed;
(V) That the ruling and holdings of the trial
court are contrary to the evidence and without evidence to
support them; and
(VI) That the burden rested upon the plaintiff as
a condition precedent to show that the tide to which he
yielded was paramount to· that of his grantor.

With reference to assignment of error No. 1, that the
Trial Justice was without jurisdiction to hear and determine the
issues involved in the case on account of there being involved
the determination of the title to real estate:

· In view of the fact that the Trial Justice's Court-and Justices of the Peace were not courts of record, and the further·fact:.
that the language used in the statute which determines and fixes ·
the judsdiction of the Trial Justice, and the. sta'tud which determined and fixed the jurisdicdori of the Ju.stices o( the
9 * Peace are identical with respect to the class of *ca;_es falling
within their respective jurisdictions, it is believed that· the -·
decisions of the Supreme Court .of Appeals of. this, State, with
refereme to the jurisdiction of the Justices. of the Peace apply
equally as well a·nd will constitute authority in the determination of the jurisdiction of the Trial Justice.
The jurisdiction of the Justices of the Peace was determin-
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ed and fixed by the provisions of section 6015 of the Code of
Virginia, and reads as follows:
"6015 -OF 'WHAT JUSTICES OF THE PEACE
HAVE JURISDICTION.

"Any claim to specific personal property, or to any
debt, fine, or other money, or to damages for breach of.
any contract, dr for any injury•done to property, real and
personal, or for any injury to the person, which would
'be recoverable by action at law or suit in equity, shall
when the claim is to a fine. if the amount of such claim does
does not exceed dollars, and in all other cases, if the claim
not ·exceed twenty dollars, and in all other cases, if the
claim does not exceed three hundred dollars (exclusive of
interest and costs) be cognizable by a justice even though
the claim be for or against the city, town, or county in
which such justice resides, Justices shall also have jurisdiction of actions of unlawful detainer or entry in cases provided by section fifty-four hundred and forty-five."
The jurisdiction of the Trial Justice is determined and
fixed by the provisions of section 4987 f, 1, (C) and reads as
follows:
"4987 f, 1 (C) - The trial justice shall have within the limits of the territory for which he is appointed,
exclusive original jurisdiction of any claim io specific personal property, or to any debt, fine, or other money, or
to damages for breach of contract, or for any injury done
to property, real and personal, or for any injury to the person, which would be recoverable by action at law or sui!
in equity, when the amount of such .claim does not exceed
the sum of two hundred dollars, and concurrent jurisdic1 o* tion with the Circuit· *Court of the County or the city
Courts of general jurisdiction, as the case may be, of any
such claim when the amount thereof exceeds two hundred
dollars but does not exceed one thousand dollars; but
when the amount of the claim exceeds the sum of two
hundred dollars the tiral justice shall at ariy time prior to
the retl.!rn date of the process, but not thereafter, upon
the application of thc.> defendant and the filing by him of
an affidavit of himself. his agent or attorney that he has a
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a substantial defense ro the plaintiff's claim, and upon the
payment by him of the .costs accrued to the time of removal, remove the case and all the papers thereof, to the
Circuit Court of the County or to the Court of general
jurisdiction of the city, wherein the action was brought.
* * *"
.

In Martin v. Richmoni,

108

Va. 765, we find:

"Courts which are not courts of record are courts of
limited jurisdiction, and there is no presumption in favor
of their jurisdiction."
At page 768, we find:

" *

*

As said by this Court in James v. Stokes, 77
Va. 225, the jurisdiction of a justice is given by law alone.
and is in every case, what the law fixes it at. * * * * In
the history of the State, the effort of the justice to extend
his jurisdiction beyond the limits prescribed by law have
been checked by the mandate of the higher Courts in the
form of the writ of prohibition. · Twenty-four CYC, at
p. 440, states the civil law jurisdiction of justices of the
peace to be of purely statutory origin, and that the statute3 ·
conferring jurisdiction will not be aided or extended by
inference or implication beyond their express terms.

1 I*

"The same authority at pp. 450, 45 I, and also IS
Amer.~ Eng. Enc. L. p. 24 may be cited for the propositions that justices of the peace have no jurisdiction of actions in which the title to real property is involved. In support of that broad statement of the law, a large number of
decided cases are cited, among which is Warwick~ Barksdale v. Mayo, the precise question was involved that we
are here considering, and it was the unanimous judgment
of the Court that in such a case, if the claim to the property in dispute is bona fide made by the defendant 'the
jurisdiction of the mayor or justice is ousted. He can not
inquire into the validity of the claim, and he has no power
in such case to proceed to summary conviction. This
principle applies as well to *the .case where an incorporeal
hereditament or real franchise is claimed or resisted. as to
a controversy touching the freehold itself."

Marjorie'. IX Addison,•;et- al.ivs. ·J: ·O. :salver-
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Adams v. Jennings 103·Va. ·579;
James v. Stokes 77 Va:

225.

With ·reference to assignment of error No. 2. and subdivision. II "(a), that a writ of prohibition constituted the proper procedure to question the jurisdiction of the trial justice:

In Hutson v. Lowry ~c.

2

Va. Cai 42 at 48:

"The Court having· seen· and inspected the record in
this case, and mature Iy considered the questions adjourned;;.:
doth decide, that !the· justice. in the'· said :record mentioned, :
had not jurisdiction ".tc>!render, the several judgments: and:d
that the satisfaction of the said judgments by execution at ··
the time when a writ of prohibition wa·s moved for, ought·:
not to prevent the awarding of such writ; 'as :it appears· by' ·
the said record,· that the money so made,· remained at the
time of making the ~aid motion, in the hands ·of the constable, and that he :had, notice not to pay· it over. Which
is ordered- to be <:ertified to the said Superior Court."
The above decision was cited with approval in James v.
Stokes, 77 Va. 225.
With reference to assignment of error No: 2, and subclivisiol) II (b), that the writ of porhibition may. issue" at ··any
tim~ .before the. judgment has been fully satisfied: .
Attention is called to the above case of Hutson v. Lowry
Va Cas. 42, expre~ly holding that the~ wrir may issue
after the. constable had m2de collection of the1 judgment upon
an execution, since he had notice to not pay the money over;·
I 2* *With reference to .\ssignment of error No. 3, and subdivision (III); that the trial Court ·possessed no power
or authority to transfer the case to the: ·equity side of the Circuit Court:

~c.

2

The statute under which the Court based his holding was
section ·6084 of the Code and reads as follows:
"No .case shall· be dismissed simply because it was
brought on the wrong side of t~e' Court, but whenever it
shall ,1ppear that. a plaintiff has proceeded at -law when he
should have proceeded in equity, or in equity when he
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·should have proceeded at law, the Court shall direct a
transfer to the proper forum. and shall order such change
in, or amendment of the pleadings as may be necessary to
conform them to the proper practice; and, without such
direction any party to the suit shall have the right, at a_ny
stage of the cause, to amend his pleadings so as. to obviate .
the objection that the suit or action was not brought on
the right side <;>f the C'OUrt. * *"

It is believed and submitted that the foregoing section of
the Code was inserted by the Revisors of the Code for the purpose of enabling the advocates of Code Procedure to develop
through this section and [,E'Ction 6046 of the Code the merits
of such system, and not for the purpose of enabling the Circuit
Courts to arbitrarily abolish the recognized rules of procedure
prevailing in Virginia.
See Judge Burks' Address on Code of 19 19, In .5 ':a.
Law Reg. N. S. page 97 to 120.
13* *In Conway v. American National Bank 146 Va. at 361:

"Independently of statute the court possessed no
power to transfer a case ·from one side of the court to th.?
other. or hear a law case with a chancery suit. If Conway
had any equitable rights to· have the maker's· prope,:ty
sold and the proceedt applied to the notes for, the relief
of the endorsers, his remedy was by injunction,. and. ·n<>t
by motion in the suit at law.
:,,; ··
' ~

..

"Nor does section ~084 of the. Code of 1.9 I 9 ~on~!r . .,
such power. It was intended primarily for· the benefit of
plaintiffs and is mandatory upon the trial court onlY.;JO the :
exte~t of prohibiting them from dismissing a case shpply :
b~cause it was brought on the wrong side of tn.e coutt.
That' is where the only question was as. to the
. forum;:/:' . .. -'.,.: ...

French v. Stange Mining Co. 133 Va. 602.
.

.

.

.

.

In Quick v. Southern Church.8c. 171 Va. 40.3:
"Section 6048 of the Code of 1936 authoriz;; the
transfer of cases from one side of the· court· to another only
where the case is brought on the· wrong side of the. court,
and gives no authority for the arbitrary transfer of a case. ·
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with or without motion of the parties, except where the
question of a proper jurisdiction of the subject matter is involved."
With reference to assignment of error No. 4, and subdivision (IV) (a), that all of the prior negotiations, stipulations
and undertakings were merged in the formal deed of convey~a:
.

In Charles v. McClanahan 130 V~. 682 at 685:
"In Slocum v. Bracy 55 Minn. 249, 56 N. W. 826,
43 Am. St Rep. 499, it is said that 'no rule of law is better settled than that when a deed has been executed and ac.
cepted as performance of an executory contract to convey
real. estate ~he contract is functus officio, and the rights of
the parties rest th~reafter solely on the deed."
Charles v. Charles

127

Va.

610.

14* *With reference to subdivision (IV) (b). that the bur. · den rested upon the plaintiff to establish by clear, .convinc·
ing and satisfactory evidence either a mutual mistake, or the
perpetration of a fraud:

In McClanahan Ads Cbarles 130 Va. 682 at 686:

.. In order t.o justify a court of equity in undertaking
to correct a deed which the parties have accepted, the evide·nce must be clear, convincing and satisfactory"
Charles v. Charles

127

Va. 6 1 o.

'
With reference to subdivision (IV) (.c), that the mere
calling of a line or lines falsely do not constitute such mistake
as will justify the reform;ition of a deed:
·

In Robinson v. Braiden 44 W. Va. 183. 28 S. E. 798,
which was a suit to reform a deed which described a certain
course and distance as the division line between the lands conveyed and another tract of land, the court said:

"*

* it is not such mistake as would justify a reformation of the deed so as to extend the land conveyed up
to, and then with said division line: that the land sold was
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the land as run off and surveyed, which satisfies the calls
of the deed; and the c.:lling of one of the lines the division
line was a false description which creates no uncertainty
and works no injury."

In 26 C. J. S. page 3 79, sec. 103-Deeds:
"In view of the general rule that a deed should, 11
possible, be construed with respect to the identity of the
property, so as to carry out the intention of the parties and
give effect to it as a conveyance, as stated supra, sec. 1oo a.
where by the rejection of a false and impossible part of a
description which is repugnant to the general intention of
the instrument, an adequate description will remain, tht
false part should be rejected and effect given to the deed.
As sometimes stated. if the land conveyed is sufficienth,
identified by certain parts of the description, an impossible
15 * or *senseless course should be disregarded, and the deed
sustained. So if any particular of a description is manifestly erroneous it may be rejected where the land may bl?
sufficiently identified by that which remains, and a call in
the description may be rejected in order to give effect to the
intention of the parties where such intention can readily
be ascertained by consideration of the entire deed. * *"
In Scott v. Jessee 143 Va. 150 at 156:

"We are engaged here in the relocation of a lost tin~ ..
The rules of law governing in such a case are clearly stated
in 9 Corpus Juris, p. 177, section 66 (b), where it is said:
'The rules as to the re-establishment of lost corners apply
to the relocation of lost lines. Visible ·and actual land
marks are to be preferred, but if they can not be ascertained resort must then be had to the course and distance.
from which no departure should be made except in cases
of necessity, when distance will as a rule yield to courses."
With re~erence to subdivision (V), that the ruling and
holding of the Trial Court is contrary to the evidence and
without evidence to support it:
Attention is called to the evidence of Tom Campbell who
was the person w.ho bid on the property for the plaintiff, and

'
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who·was called as a .w.itness:by ..the,said.plaintiff,:and.whose evidence is at page ~ 17 of the tran~ript:

Q.• Did you do any bidding at this sale?
A., I bid the Jand above -the- road off;·

Q:

Who- were you acting or -bidding for?

A. J. O. Salyer.

Q. Why were you bidding for J. 0. ·Salyer?
A. At his request
16"'..
*Q. Speaking with ·reference to ·the public highway,· please state ·.what lands were or· part of the Marjorie
Dell Addison· land was· being offered for sale at the time
you placed the bids:·for J.~o:-Salyer? ·
A. It was the land above the .road: The. land :that
the sale was being held on at. that time. To begin at a
gum tree in. Hal Owen's line, and with· -Owens' line. to
Tom Warner's corner, and· with his line to the road,. then
with the road to the beginni1;1g.
It is not deemed necessary to refer ,to the .evidence of,.the
other witnesses introduced on behalf of the plaintiff since it is
~ubmitted that there was. nothing offered which in ·any way
contradicted the statement of this witness.
It is submitted that this evidence is conclusive and dearlv
established that the complainant -purchased :the ·lands of Marjorie Addison up to. the line of Hal Owens, and up to the line
of iTom Warner, and that there was. not lefr a strip of land
running ,the entire length -of the, line -of Tom•· Warner;· nor a
triangle left along'. the line of Ha:I 'Owens which the complainant did not purchase.
Attention is further called t<:>, the.,testimony:.of ·T, J.: Jessee, (T. P. 82) an excerpr.,of ,which. reads-a$ iollo:ws:

"Q. Then;you donrt:mean'.tO. say that by changing
these letter ·s, S to tbe- ·letter N in the .three last calls and
showing the same· measurement that.• this land. won't
close?"A: It might, c!t ·that· I tell·· you by taking in Hal
· ·Owens'. land.
·
"Q. Just· forgl!t that you are deciding what , Hal

.
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Owens gets for he is not before the Court and. we are not
trying that now.
"A. Well.
1 7*
* "Q. Now can't you take thit diagra111 that I have
here and scale it and take ~h~~ pr~tra.ctor .and in five minutes tell this stenographer .whet~er or, not there are any
errors in it or not?
"A. I guess I could but that wouldn't be· worth a
brownie to me or you or anyone else.
i.
"Q. That may be your judgment, but you are not·
:i lawyer and in my judgment th_at is dedsive. and l will
ask you to take this. map that I have drawn and this pro:··
tractor and make a -statement whether: or not there .arc
any inaccuracies in either the course or in the scale enclosed in this map?
Counsel for complainant will admit that there is nCl
inaccuracy in the map _made by Mr. Griffith if that will
satisfy him.
.
"Q. In view of the stipulations that Mr. Wilson
has put in, I will ask you if you can't take this map and
make a calculation of the acreage that is contained in _that
in a very.few mfoutcs?
.
.
·
"A. ·Well as I told you, you might have this acreage
in there running that out by getting in part of · Hal
Owens' s land.
"Q. Whether we get Owens land or not, or who's
ever it is, I have made a calculation of what I think is
contained in this body of land and I know that it isn't
exactly accurate but I believe that it is within one-tenth
of an acre of it which I counted in this map, and I will ask
you if you won't take this while you are on the witnes_s- .
stand and make a calculation and see if this pounc!ary
which I have mapped out doesn't contain 16.2 ·acres.
Would you take it there and check it and see if ·that is 'cor- · '
rect or tell me what you counted it to be.
"A. I .counted it to be 12.4 acres.
"Q. But ·you counted it what was in your map,· Mr.
Jessee, but I asked you to count what it was in my map
which I have handed you and not what is in yours.
18*
* "In order to tave time, Counsel for Complainant
will admit that the map made by Mr. Griffith will likely
.figure out 16.2 acres of land but wishes to further state
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that this map does not follow the established line between
the Clark farm and the Hal Owens farm, or between the ·
Clark land and the Tate land, now owned by Tom Warner. Nor does it compare with the survey made and filed
herein by T. J. Jessee, surveyor, or to the calls as they
are "in the deed from Marjorie Dell Addison and husband
to James 0. Salyer."
"Counsel for complainant agrees that said map may
be filed for the defer.dants for the purpose of identification and marked 'Exhibit A. T. Griffith Map' and that
the map may now be filed as evidence for the defendants."
Attention is further called to the testimony of T. J. Jes··
see (T. P. 60 ~ 6 1) ; which evidence is with reference to the
lands which are contained in the map drawn by Mr. Jessee, and
contain only 1 2.4 acr~s:

"Q. Now your plat further shows that your line, N
86!/i E. and the deed calls for N 81 Yi E. is that correct?
''A. As I told you I ran with the fence instead of
the description in the deed. That put me exactly on the
line.
* * * * * * * * * *
''Q. Now you in your plat went only 660 feet instead of the 816 feet called for in the deed, isn't that
right? Your line went only· 40 poles, whatever _distance
that makes. Now in your plat there was left out a triangle of land which is called for in the deed?
''A. The degree would miss that comer a little.
"Q. Now the next call which I find on your plat is
N 46!/i E 38 poles. Now that does not compare with the
distance that is given in the deed does it. The description
in the deed is N 47 E 489 feet, is that not correct?
19*
· *"A. Well it might be but where there is a known
corner you have to stop at it, don't you? I went to that
corner and stopped.
"Q. What was that?
"A. A fence post.
It is believed that the foregoing conclusively shows that
T. J. Jessee simply made a survey of the tract of land which he
found enclosed and that his survey does not purport to be a
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survey or the acreage of the lands embraced in the deed of conveyance, and that it is unnecessary to quote further from his
evidence.
With reference to sub-division (VI), that the burden
rested upon the plaintiff as a .condition precedent to show that
the title to which he yielded was paramount to that of hi~
grantor:

In 15 C. J. page 1289, sec. 160--Covenants:
"While it is the prevailing rule that sufficient con·
structive eviction to constitute a breach of the covenant
of warranty exists when the covenants yields to a paramount title in order to prevent actual eviction, yet he does
so at his peril and takes upon himself the burden of showing that the title to which he yielded was paramount to
that of the grantor * *"
Numerous authorities cited.
In 15 C. J. page 1287, sec. 155-Covenants:
"In order to constitute a breach of the covenant of
warranty the title or right to which a covenantee yields,
must be, not only paramount to his own, but also paramount to that of anyone else; and the paramount title
must have been in existence at the date the warranty was
made."

Moran v. D,avis (W. Va.) 88 S. E. 847.
20* *In 15 C. J. page 1264, sec. 96-Covenants:
"Where a suit is brought on a paramount claim
against one who is entitled to the benefit of a covenant for
title, by giving proper notice of the action to the party
bound by the covenant, he can relieve himself of the burden of proving in a subsequent action on the covenant
against the covenantor so notified, the validity of the titl'!
of the adverse claimant, and this even though the judgment was _rendered upon an agreement to which the covenantor was not a party. * *"

In Morgan v. Haley 107 Va. 331:

L
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· "It .is always necessary, in order to maintain an
action for the breach of covenant of warranty, that there
shall be an eviction, and generally there must be an actual
eviction; but sometimes a constructive eviction is sufficient.
One class of cases where constructive eviction is sufficient.
is where the premises are in the actual possession of a third
party under a paramount title at the date of the conveyance. In such a case the covenantee can maintain an action, although he- has never been in possession of and
actually evicted from the land. Sheffy v. Gardner 79 Va.
3"13. and authorities ~ited.
·
"Another class of cases under the head of .constructive eviction, says Rawle on Covenants of Title (5th ed)
sec. 1 42, 'is that which holds that an eviction will be
caused by the covenantee having compulsorily purchased
or taken a lease under the paramount tide, without· any
actual change of possession, both in cases where the validity of such title has been established by judgment or decree
of a court of competent jurisdiction, and under .certain
circumstances where it has not been established.' "
It is believed and submitted that upon any and every conceivable theory of the .case, the rulings anc;f holdings of the Trial
Court were erroneous and constitute a complete miscarriage of
justice.
Wherefore, for the errors above set forth, and such
others as may be assigned, your petitioners pray that an appeal and supersedeas be awarded, and upon a final hearing that
the rulings and holdings of the trial Court be reversed and annulled.
It is here averred that a copy of this petition was on the
6th day of October, 1945, delivered to C. S. Wilson, he being
opposing counsel in the trial court, and that notice was given
on said date that the said petition would be mailed on said date
to the Clerk of the Supreme Court of Appeals of Virginia,
Richmond, Virginia.
• •~ I

_,.

·:' It is further averred that upon the granting of an appeal
and supersedeas, this petition will -be adopted as the original
brief of petitioners.
All of which is respectfully submitted.
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RECORD
James 0. Salyer,.
against
Marjorie Dell Addison, et al.,

Complainant

Defendants.
Plea~ before the Circuit Court of the County of Russell,
Virginia, at the court-house thereof, on the 9th day of August, r 945.
BE IT· REMEMBERED; that heretofore, to-wit: On
the 17th day of April, 1940, the complainant, James 0.
Slyer, filed his petition for attachment against the defendants,
Marjorie Dell Addison and Stanley Addison, in the office of J.
E. Duff, Trial Justice of Russell County, Virginia, which said
petition is in the words and figures following:
Virginia:

In the Trial Justice's Court of the County of Russell.
James Oliver Salyer,

Plaintiff

vs.

Marjorie Dell Addison 8
Stanley Addison,

Principal Defendant ...

To the Honorable. J. E. Duff, Judge:
Your Petitioner;· James Oliver ·Salyer respectfully show
unto your Honor that the said principal defendants, Marjorie
Dell Addison 8 Stanley Addison, have in their possession a
·
stock of goods and General Merchandise located in
page 2 ~ the Sarah Fugate store bldg. in Tumbez, Va., and
· one 19 3 9 Chevrolet · truck, this being all of their
estate of the estimated value of .......... DOLLARS, in
which the character of the estate claimed by your petitioner is
Three Hundred and no/100 DOLLARS.
Your petitioner further allege . . that the said principal
defendant ...
( 1)

are removing, or are about to remove out of this

20

Supreme Court of Appeals of Virginia

State with intent to change their domicile, and intend to remove
( 2) their own estate, or the proceeds of the sale of
their property, or a material part of such estate or proceeds, out of this State, so that there will probably not be therein effects of said principal defendant .. sufficient to satisfy the
claim when judgment is obtained therefor, should only the
ordinary process of law he used to obtain the judgment.

(3) are converting, or are about to convert their property of whatever kind, or part thereof, into money, securities
or evidences of debt with intent to hinder, delay or defraud
their creditors.
That said defendants are about to assign or dispose ot
their estate or some part thereof with intent to hinder, delay
or defraud creditors.
WHEREFORE, Your petitioner asks for an attachment
against the above described specific personal property and also
the estate, real and personal, of said principal defendant. . in
the State of Virginia, and more particularly against the real
and personal property of said defendant. . now in the possession and control of .......... ; that judgment
page 3 ~ may be entered in favor of your petitioner for the
above described specific personal property and that
the said real and personal property of said principal defendant, or so much thereof as may be necessary to satisfy the claim
of your petitioner for damages for the detention of said specific
personal property, be sold by order of this Court and applied
in satisfaction thereof, and that a receiver may be appointed
to take charge of the attached property.
And that your petitioner may have such other, further
and general relief as the nature of his case may require. .And
your petitioner will ever pray, etc.
State of Virginia.
County of Russell, to-wit:
I, J. E. Duff, Trial Justice for the County ~ State aforesaid, certify that James Oliver Salyer has personally appeared
before me in my County ~ State aforesaid, and made oath that
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he is cognizant of the facts .stated in the foregoing petition and
that they are true.
·
Given under my hand this 17th day of April, 1940.
J.E. DUFF.
Trial Justice.
page 4 ~ And on the same day, to-wit:
On the 17th day of April, 1940, the following attachment was issued:
THE COMMONWEALTH OF VIRGINIA.
To the Sheriff of the County of Russell-Greeting:
J. 0. Salyer
Having filed in the Clerk's Office of our Trial Justice Court of
the COUNTY OF RUSSELL a petition for an attachment
against Ma.rjorie Dell Addison and· Stanley Addison to recover
of. the .. principal defendants, Marjorie -Dell Addison and ,Stanley Addison the sum of Three Hundred and No/100 ....... .
and the said petition alleges that the claim of the petitioner is
believed to be just, and that the petitioner. . entitled· to or
ought to recover, at the least, the sum of Two Hundred Forty
and 50/100 ....... and damages.of $59.50 for breach of
contract with interest thereon from the 23rd day of February,
193 9, till paid, and the principal defendants, Marjorie Dell .
Addison and Stanley Addison have estate or debts owing to
said principal defendant . , within the said COUNTY OF
RUSSELL, and that said defendant .. , being non-resident of
this State . . . . entitled to the benefit of a lien, legal or equita·~
ble, on property, real or personal, within the . . . . . of .
. . . . . . . . . and
are removing, or are about to remove, out of this State; with
intent to change their domicile; and
Intent to remove, . . . . removed the specific property sued
for, . ·. : . own estate, or the proceeds of sale of ..... property, or a material part of such estate or proceeds, out of this
State, so that there will probably not be therein efpage 5 ~ fects of the said defendant .. sufficient to satisfy the
claim when judgment is obtained therefor, should
only the ordinary process of law be used to obtain the judgment; and are converting. or are about to converf their prop-
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erty of whatever kind, or some part. ther.eof, into money, securities, or evidences of debt, with intent to hinder, delay or
defraud creditors; and about to assign or dispose of estate, or
some part thereof, with intentto'hinder, delay or·aefraud creditors; and
THEREFORE WE COMMAND. That you attach The specific property claimed in the petition, to-wit: One
1939 Model Chevrolet Truck and one stock of merchandise
located in the store building. of Sara Fuagte, at Tumbez. Virginia, and so much more of the real and personal property of
the said . . . . . . as shall be· necessary to cov;r the damages for
·the detention thereof and the costs hereof.
The !)roperty mentioned and sought to be attached in the
said petition, to:~it: . . . . . . . . . . .. .
. ..... : .. and
so much of the lands, tenements, go<:>ds, chattels, moneys and
effects of the said Marjorie Pell- Addison and Stanley Addison
not exempt from execution as wiU be .sufficient to satisfy the
plaintiff demand. And upon the plaintiff, executing the bond
required- by law. that you take possession of the tangible persoqal property and safely keep the same in your possession to
sat,i~fy· any judgment that may be recovered by the plaintiff in
this attachment, and s~mm~n the said principal defendants..
·.
Marjorie Dell }\ddison and Stanley Addison if they
p_age 6 ~ or any of them. be f<;>Und. within your bailiwick or
any county or city wherei~ you .Qtay have seized
property under and· by virtue of this writ to appear before our
said Trial Justice Court of :tµe COUNTY OF RUSSELL. at
the Courthouse thereof, on the 23rd day of ~pril, 1940, and
answer said petitio~ or state the grounds of ,defens.e. thereto.
We further command you to summon the said .· .. : .....
co-defendant ..• to appear before our said Trial Justice Court
of the ·COUNTY OF RUSSELi,. at the Courthouse on·,,the:.
said ..... day of . . . . . . , I 9 ... , •irr,pi?rson 11nd,-submit :t:G ·
an examination on oath t~uchjng . . . . .in~eb~edness to . the
said principal defendant . ana'~the personal property of the .
said defendant. . in . . . possession, or with the· consent of '
the Court, first obtained, file an· answer in ·writing, under. ;a•·? 1 •
stating whether or not . . . so indebted, and, if so. the amount
thereof and the time of maturity, or whether . . . . has. . in ·
...... possession any personal property belonging to th~ said
principal defendant .. , and, i~ s?, the nature and value thereof.
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And that you make r-;?turn thereof on the said 23rd day of
April, 1940.
WITNESS, J. E. DUFF. Trial Justice. at the Courthouse. the 17th day of April, 1940, and in the . . . . year of
the Commonwealth.
J. E.DUFF.
Trial Justice.
EXECUTED in Russell County, Virginia, on the 17th
day of April, 1940, by delivering a true copy of the within
statement to Marjorie Dell Addison and to Stanley
page 7 ~ Addison, each in person, and by levying on or attaching and taking into my possession one 1939
Model Chevrolet Yz Ton Truck, and the stock of goods and
merchandise located in the Sarah Fugate Store Building at
Tumbez. Va. in _Russell County.
·
D. T. SMITH.
D. S. For Arthur Combs.
.

S. R. C.
page 8

~

And on another day, to-wit:

On the 30th day of April, 1940, the following order was
entered:

In the Trial Justice Court for Russell County, Vigrinia.
J. 0. Salyer.
· Plaintiff
vs.
Judgment and Order of Sale in Attachment.
Marjori~ Dell Addison and Stanley· Addison,
Defe~da_nts.
'

.

This case came on this 30th day of April, 1940, and was
heard upon evidence introduced by the plaintiff and. by the fie-,.
fendants, all parties appearing
in person and by counsel.
.
.
Whereupon, it being proved to·the satis(action of the court,
that the defendants are-justly indebted to the plaintiff in. the
principal sum of $240.00, with interest thereon frorri the__ J,2rd.
day of February, 193 9, until paid, it· is therefore, the judgment' . .
of this court that the said J. 0. Salyer do recover of the· said
. Marjorie Dell Addison and Stanley Addison the said· ·sum of
$240.00, with interest thereon from the 23rd day of February, ·
1939. until paid, together with his costs in this behalf expend-·.
ed amounting to the sum of $20. 1 5.
•',

'

'

•

J
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And it further appearing to the court that D. T. Smith,
a deputy for Arthur Combs, Sheriff of Russell County, has
levied an attachment upon and taken into his possession a certain Chevrolet one half ton truck, Model 1939, and a .certain
stock of goods and merchandise situated at Tumbez in said
county, the property of the said Marjorie Dell Addison and
Stanley Addison, it is hereby ordered that said D. T.
page 9 ~ Smith, deputy sheriff as aforesaid. shall sell said
property at public auction, after first having advertised said sale in the manner and for the period prescribed by
statute, and out of the proceeds of said sale he shall apply the
same to the payment of the costs of this proceeding and to the
satisfaction of plaintiff's judgment, and report his action herein to this court within sixty days from this date.
Entered this 30th day of April, 1940.
J.E. DUFF.
Trial Justice.
1940 -

April 30th
Appealed
Joel Campbell, surety

J. E. DUFF, T. J.
page 10

~

And at another day, to-wit:

on the 3rd day of September, 1940, the following petition for writ of prohibition was .served on the defendant, J. 0.
Salyer and J. E. Duff. Trial Justice:
Marjorie Addison, et al.,
vs.
Petition for Writ of Prohibition.
J. 0. Salyer,

Plaintiffs
Defendant

To the Honorable, Ezra T. Carter, Judge of the Circuit
Court of Russell County, Virginia.
Your petitioners. Marjorie Addison and Stanley Addison.
citizens of the County of Russell, Virginia; would most respectfully represent:
. That your petitioners are citizens of the County of Rus- ·
sell, Virginia, and have been such citizens of the said County
and State during their entire lives:
That on the 19th day of January, 1939, Marjotte Addi-·
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son, one of your petitioners was the owner in fee of a certain
tract or parcel of land lying and being in the County of Russell, Virginia, which she had inherited from her father, and
which said Jand had been layed off and assigned to her in a certain partition suit, recendv pending in the Circuit Court of the
County of Russell. Virginia, and containing by survey thirtyfive acres, more or less, and upon which said lands were situated dwelling house, barn, stone dairy and other improvements
which constituted a large part of its value.
That on the said 19th day of January, 1939, and
page 1 1 ~ at the time that the said Marjorie Addison was the
owner of the said lands and buildings and struc·
tures, your said petitioners entered into a certain contract with
T. G. Williams and T. M. Williams, Jr., trading as T. G. Williams Land..Auction Company, in which your said petitioners
authorized the said T. G. Williams Land Auction Company to
make sale of the said lands and improvements situate thereon.
and in said writing agreec! to accept the sum of $1800. oo as
the full and complete consideration for the entire said tract
or parcel of thirty-five acres, with the improvements thereon,
and that any and all amounts received by the said T. G. Williams Land Auction Company in excess of the said sum of
$1800.00 should become and remain the effects of the said T.
G. Williams Land Auction Company;
That on or about the . . . . day of . . . . . . . . 193 9, the
said T. G. Williams Land Auction Company by and through
its own surveyors attempted to subdivide the said lands into
smaller tracts, for the purpose of offering the said lands into
smaller tracts for sale separately, and which said smaller tracts
were attempted to be surveyed:
That on the .... day of ........ I 939, and subsequent
to the attempt to subdivide and survey the said lands into
smaller tracts the said T. G. Williams Land Auction Company,
did hold a public auction sale on the lands, and did offer the
said respective tracts for sale, and at which said sale J. 0. Salyer bid the sum of $ 1046. 5 o for one of the said separate tracts,
and which said tract contained all of the aforesaid improvements, and of the said sum did p·ay in cash the sum
page 12 ~ of $348.83, and execute his notes evidencing the
residue of the said mentioned sum and requested
the execution of a proper deed of conveyance, to the said J. 0.
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Salyer for the said tract or parcel of land. so purchased by him,
and there :was presented :it the said time what purport~d to· be
the description of the said parcel of· land as layed off and
surveyed by the agents of the said T. G. Williams Land Auction Company, and which was represented as accurately describing and embracing the said lands so purchased.
That your said petitioners believing and relying upon the
representations of the said T. G. Williams Land Auction Company, that the said description so furnished, and purporting
to be by metes and bounds, did execute. and deliver a deed of
conveyance to the said J. 0. Salyer, -and did use the .course and
distance as set out in the description so furnished to them.
That thereupon the said T. G. Williams ·Land Auction
Company undertook to make private sales of certain of the remaining lands, and did make settlement with your petitioners
for the residue of the said sum of $ 1 800.00 which was unpaid.
and not included in the deferred payments due and payable
fro.m the said J. 0. Salyer, and did request and demand that .
your:: petitioners execute a.deed of co_nv~yan.ce.for .the _unsol~,
portion. of the said 3 5 acrP tract· of land, and· that the deed h•!
made to T. M. Williams, Jr., one of the members of the T. G.
Williams Land Auction Company, and did furnish a description of what was represented as the residue of the said original
tract of land.
That your said petitioners being unaware of any
page 13 } discrepancies existing in the descriptions of the said
tract or parcel of land so conveyed to the said J.
0. Salyer, or errors therein, and being unaware of any errors·
or discrepancies in the description of the tract presented and
representing the unsold portion of the said lands, did execute
a deed of conveyance to the said T. M. Williams. Jr:
Your petitioners would further represent that in the d~ed •
of .conveyance froni your petitioners to· the said J. 0. Salyer··
the _following caHs are _found. to-wi't:' -''S 75 W 497 feet:. S·
40 W 241 feet; S 65!/z W 198 feet,'~ and which said calls if·
followed in marking out the lands on the. ground will embr.rce'
and in~lude lan_ds which belonged to your petitioners at the:
time of the execution of the deed to the said J. 0. Salyer, but
by the use of which result in the faiture of "the description to ·
properly_ close, which thereoy necessitates the construction by
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a court of competent jurisdiction of the said muniment of
title, and the application of the rules of law with reference to
what calls in the said muniment of title first yields, and the
application of the proper rule or method for the closing of the
survey.
That nn the 17th day of April, 1940. the said J. 0. Salyer
caused an attachment· to be issued by J. E. Duff, Trial Justice
claiming a shortage in the survey of the said lands so attempted to be conveyed by your petitioners, and asserting a claim in
the sum of $300.00, against your said petitioners, which said
attachment was returnable before the said J. E. Duff, Trial Jus·
tice on the ~3rd· day of April, 1940. .
That your petitioners appeared fo the aforesaid atpage 14 ~ · tachment on the return day thereof, and moved
the said Trial Justice to dismiss the said proceedings because the said Trial Justice was without jurisdiction
to hear and determine a matter involving the title to real
estate, and did not have jurisdiction to reform the deed or to
apply the rules of law applicable to the construction of muni.ments of title and determine the operation and effect of
an erroneous description in muniments of title, or to
pass upon the effect of there being an interlock in the
description of the lands as contained in the said deed
of coveyance to the said J. 0. Salyer,' and the deed of conveyance to the.. said. T. M. Williams, J'r;, but the said Trial Jus·
tice overruled the said motion and proceeded to a judgment on
the merits of the case, and in his said. judgment did attempt to
pass upon the operation and effect of the said interlock, did attempt ·to pass upon the title to the said tracts of land and determine the extent of the boundary that became vested in the
said J. 0. Salyer, and did attempt to alter and override the
express courses and distances set out in the deed from your peti- ,
tioner to J. 0. Salyer and iri his determination of the acreage
included under the aforesaid deed of .conveyance to J. 0. Sal.;.
yer, substituted various calls and distance$ in six of the ten
calls contained in the said deed of conveyance, ·changing the
.course in some instances as much as ninety degrees, and reducing the distance in some instances to approximately two hundred feet shorter than as called for in the said deed of conveyance.
That the said 'frial Justice rendered a judgment ·against·
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your petitioners for the sum of $240.00, with interest thereon
from the 23rd day of February, 1939 and $20.15 adjudged
costs, and did enter an order for the sale of
page 15 ~ certain personal effects belonging to your petitioners, to satisfy the said judgment, but which said sale
has not been carried into execution.
Wherefore, your petitioners, being without any other adequate remedy, prays that a writ of prohibition may be awarded, directed to the said J. ·E. Duff, Trial Justice as aforesaid,
and the said J. 0. Salyer, in due form of law, to prohibit him.
the said Trial Justice from holding the matter aforesaid, of and
concerning the premises aforesaid, further before him. and to
prohibit the said J. 0. Salyer from further proceedings in the
premises.
MARJORIE ADDISON.
STANLEY ADDISON,
Petitioners.

By Counsel
State of Virginia,
County of Russell, to-wit:
This day Stanley Addison the above named petitioner per··
sonally appeared before me, E. F. Hargis. Clerk, in and for the
county and State aforesaid, and made oath that the matters
and things set forth. in the foregoing petition are true.
Given under my hand this the 2 day of Sept. 1940.
E. F. HARGIS.
Clerk.
page 16

~

And on another day. to-wit:

On the I oth day of December, .1940, the following or-.
der was entered:
1 oth

Circuit Court o.f the County of Russell on Tuesday the
day of December, 1 940.
Present:

The Honorable Ezra T. Carter, Judge.

J. 0. Salyer,
vs.
Appeal
Marjorie Dell Addison ~ Stanley Addison,

Plaintiff,
Defendants.
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This day came the parties, by their attorneys, and issue
being joined thereupon came a jury, to-wit: J. Wilson Cox,
E. R. Barrett, Henry S. Shell, Gilmer .C. Rose. and Luther Jessee, who were elected, tried and sworn the truth to speak upon
the issue joined, and having heard a part of the evidence of witnesses, thereupon the plaintiff. by counsel, moved the court
to declare a mistrial and transfer this case to the equity side of
this court, which motion was resisted by counsel for the defendants for the reason that the jury has been sworn and after
the jury has been sworn the only motion permitted by law
is' for a non-suit; but the court being of the opinion that the
law is for the plaintiff. doth declare a mistrial in this case, to
which ruling of the court the defen·dants. by counsel, then and
there excepted, thereupon J. Wilson· Cox; one of said jurors
was _withdrawn and the remaining jurors from rendering averdift in Jhis case were discharged, and _·this case is .hereby transferred to the .equity side of this court.
· BE IT FURTHER REMEMBERED. that. here~ tofore, to-wit: on the 3ISt day of January, 1941,
· the complainant. James 0. Salyer, filed his bill
in chancery in this cause against the defendants, Marjorie Dell
Addison and Stanley Addison, which said bill is in the words
and figures, following:
page 17

page 18 ~

BILL

Complainant
James 0. Salyer,
vs.
()
BILL IN CHANCERY
Marjorie Dell Addison and Stanley · Addison,
Defendants.
To the Honorable E. T. Carter, Judge of said Court:
Your complainant, James 0. Salyer, complaining showetp
unto the court:
· That o~---the 23rd day of February,. 193 9, the said de-'
fendants, in consideration that your complainant would .buy
of them, the said defendant_s, a certain tract or parcel of land,
iituat~ in the Moccasin Miigisterial District of Russell County,
Vir_ginia, and pay unto them, the said defendants, the sum of
$65.00 per acte as the purchase price of said land, falsely and·
fraudulently · represented to your complainant that the said
land contained 16. I acres; .

30

Supreme Court of Appeals of Virginia

That your complainai,t, relying· µpon said false represen·
tations of said defendants as expressed to him in their deed of
said date to him, and as otherwise inade. to him. paid .the sum
of ONE THOUSAND FORTY-SIX.~ 50/100 ($1046.50)
DOLLARS to the said defendants c1.s purchase price of. what
was. represented to him as being 1 6. 1 acres of land, and the said
defendants by deed dated February 23, 1939, conveyed to your
complainant, with .covenants of general warranty of title and
modern covenants of title; what purported .to: .be 1 6. 1 acres.
of land lying in the Moccasin Magisterial ·-District of Russellf
County, Virginia, all of which will more fully appear by ref~ i
erence to the deed itself an attested .copy of wbica:
page 19 ~ is herewith filed marked "Exhibit D" and made,
a part of this bill:
··
Your complainant further showeth unto the court that he
relied upon said representations and statements of the defend.
ants, and did purchase and pay for the said tract of land at the.
price aboye specified, relying on said representations. and alle•
gations, }?elieving them to be true: but your complainant avers
that the said representations and allegations were and are untrue, that· said tract of land contains ·only . 1 2.4 acres of land.
and that your complainant ought to recover from the said defendants the sum of $240.50 with interest thereon from February 23, 1939. that being the difference in the amount of the
purchase price actually paid . by .your complainant, and that
which your complainant should have paid by reason of the deficiency in the quantity of land in the tract or par.eel hereinbefore mentioned, which said sum of $240.50 with interest from.
February 23, 1939, the said defendants refuse to pay:
That the land aforesaid, was· sold to your complainant at
public auction at a public auction ~~J.e ,held on: flii.t premises by,
said defendants and their agents, T. G. Williams and oth':1:~~-1-who were selling said land along with other lands, for the
· ·
said defendants;
•

off

i

That said agents, at the ..time ~nd place. of said. sale,
er~ ;
ed for sale at public auction a certain parcel of Jao!i lyin~=!
~djacent to and North of the public road ~nd that they,- the·
agents of said ~efenc;lants, then an~ ther~ pointe"ci out said .pai·cel :
of land as bein,g u~d~r fence and as running with the middle of-.
said public road and lying North of same~

.....
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That all of the bidding that was done on said tract
of land and the other lands sold at said auction sale
was done by bids of certain sums of money per

}

acre;
That Tom Campbell acted as agent for your complainant
at said public auction sale and bid .in said tract of land at the
price of $65.00 per acre; and that he placed said bid on .said
tract which was then and there pointed out and offered for sale
as being that portion of the Bill Clark farm lying on the North
side of the public road and being completely under fence.
That said tract of land was purchased as being that portion of said farm lying North of said public road and under
fence and was paid for and occupied by your complainant as
being such:
That .neither your complainant or his agent, Tom
Campbell, _placed any bids on any part of said Clark farm lying South of said public road nor was it the understanding or
intention of any of the parties to said sale or to the deed hereinbefore mentioned to 1:ell or to convey to Y,OUr complainant
any part of said farm lying South ?f said public road; and
That relying upon the false representations aforesaid,
made by said defendants and by their agents, your complainant believed that he had purchased and had received a deed to
1·6. 1 acres of land until the . . . . day of April, I 940, when
he ·was informed by a reliable source that the tract of land
which he purchased from said defendants contained only 1 2. 2
acres of land as was shown by
aerial survey used in the
·
· County Agricultural Agent's Office for Russell
page 21 ·} County. Virginia: and.

a. .

That immediately upon the receipt of said infor ·
mation your complainant employed Mr. T. J. Jessee, an. experienced surveyor, to survey the tract of land which he· 'had·
p·urchased from said defendants; and
.

.

J:

,

That ·the survey made by T.
Jessee on April i 5, I 940;·
showed
that
said
tract
of
land
contained
I 2,4 acres; and .
.
.
~

· . That your complainant forthwith informed· said defend-ants of the shortage of ac::eage, or the discrepancy between the
acreage called for in the deed aforesaid and · the quantity of
land which your complainant actually received by virtue of
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said deed, and demanded that they refund to your complainant
the proper amount of money to compensate him for said shortage: and
That said defendants refused to make any refund whatsoever to your complainant and refused to compensate him in any
way or to make any agreement with him about compensating
him for said shortage of acre.age, but, on the other hand, informed your complainant that they owed him nothing; and,
That on the 17th day of April, 1940, your complainant
had an attachment issued by the Trial Justice of Russell
County, Virginia, against said defendants and a 1939 Chevolet truck and a stock of goods of general merchandise located at
the store house operated by said defendants in Russell County,
Virginia, which said_personal prop~rty was levied on and attached by D. T. Smith, D. S. for Arthur Combs, Sheriff of
Russell County, Virginia, on the 17th day of April, I 940,
after your complainant had executed a good and proper bond to
said defendants; and
That on the 18th day of April, 1940, said de-

page

22

~ fenda.nts executed a forthcoming bond in the said

attachment case in the amount of. $600.00 payable
to your complainants, J. 0. Salyer, with Joel Campbell as
their surety; and,
That said attachment case was tried before the Trial Justice of Russell County, Virginia, on the 30th day of April.
1940, which said trial resulted· in ·a judgment for your complainant against said defendants in the principal sum of
$240.50 with interest from the 23rd day of February, 1939,
and $20. I 5 costs. whereupon said defendants appealed said
case to the Circuit Court of Russell County, Virginia: and
That said case was called for trial on the . . . . day of
December, 1940, and· that a jury was sworn to try same.
Whereupon, said defendants by their counsel argued that said
action had been instituted in a court whicp had no jurisdiction
to hear same and that said action was then pending on th.e
wrong side of said Circuit Court in that the same should be on
the chancery side of said court. Whereupon, your complainant, by counsel, moved said court to transfer said case to the
chancery side of said court, which motion was thereupon
granted, as will more fully appear from a· certified copy of the
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order .of said court, herewith filed marked ''Exhibit C'' and
made a part of this bill; and
That said defendants, when approached by your complainant in regard to th.? refunding of the proper amount of
the purchase price which he had paid for said land, not only
failed and refused to reimburse him or to make some agreemertt
concerning a reimbursement but, on the other hand, they confessed a judgment before the Clerk· of this .court on the_ 29th
day of April, 1940, in favor of F. A. Hartsock, in the prfoci.:.
pal sum of $800.00 and subject to a credit of $271.00 in an,
attempt to enc.umber the personal -property hereinpage 23 ~ before mentioned in order that your complainant
· ·
would be unable to collect anything from theni if
and when he won a final judgment against chem concerning the
subject matter of this suit, they having disposed of all of the
real estate which they owned at the time of the public a-u.ction
sale hereinbefore mentioned and having. no' property feft in
their hands after that except the personal: property hereinbefore
mentioned as being attached, and which said personal prop:..
crty has since heel} leived upon and sofd to satisfy the confessed, judgment in, favor of F .. A. Hamo,k as· herei,nabove mentioned.
Your complainant therefore prays. that said defendants
may be required to answer this bill, they now being before said;
court, but not on oath,. the oath· being hereby waived; that
the: deed af.oresaidi may b"t"· reformed so: as to· col'lrectlr· describe
the land which your complainant purchased from said de:.
fendants and so as to correctly state the a.creage which was so
purchased by antl conveyed to. your ·complainant; and' that
your complainant may have· a decree against sai& defendants
and the surety on their bond in this cause for the payment of
said sum of $240.50· with interest from the 23rd day of February. 193 9, together with the costs of this suit and for damages sustained by )'our complainant by reason of the matters
and· things hereinbefore set fortfi; and that a judgment may be
entered against said defendants and Joel <::ampbell, their surety,·
for said damages and for the· sum· of $"2·40~50 ·with· interest
from February 23rd, 193Q, .and the costs of these proceedings,
and· that he may· have· all suth Qtner; further; and general retie(
in the· premises as to· equity shall seem meet andj as in duty.
bound he will ever pray, etc.
·
··
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JAMES OLIVER SALYER,
By Counsel.
C. S. WILSON.
Counsel
page 24

~

And on another day, to-wit:

On the 12th day of May, 1941, die follo~ing DemurrerAnswer and Cross Bill was filed:
,,

Virginia:

· In the Circuit Court' of Russell County.. ·

J. 0. Salyer,
DEMURRER-ANSWER
vs.
Marjorie Dell Addison, et al.,
.

~

Complainant
CROSS;BILL
·
Defe11dants

.

The demurrer, answer and cross-bill of Marjorie Dell .Ad-.
dison and Stanley Addison .to a bill of complaint exhibited
against them in the Circuit Court of· the County of Russell,
Virginia· by J. 0. Salyer..
G

. These respondents, Marjorie Dell Addison. and Stanley
Addison, by their attorneys .come and demur to the said bill of
complaint ctnd say that it is insufficient in law, and for grounds
of demurrer rely upon the following:·
·
(a) Because no sufficient facts have· been alleged in the
bill of complaint to warrant- the Court in intertaining the· said
suit;
(b) Because under the facts· set up in the bill of complaint, the complainant would have an adequate remedy at
law;
·
··
.
.
(c) Because it is riot alleged in the biU:of complaint that·
there was any mutual mistake of a mat~rial fact·; . · · · ·
•

>-1

'!

~ ·~

.

·-. -.

(d) Because it is nbt alleged in the bill of complaint.:
that· there was a material ·mistake of fact, upon the one part anct ··
a fraud perpetrated upon the other; and·
page 25 ~ (e) Because n~,suffi.cient 'facts have been a_lleged
to warrant thr, conclusi<;>n of the perpetration of a ·
1
fraud upon the complainant.

):-
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And of this they pray judgment of the Court, as to whether they shall be required to further answer.
And not waiving their said demurrer, but reyling upon the
same. but if held to further answer, answer and say:
( 1) Your said respondents specifically deny the charge
c~:mtained in the bill of complain,t to the effect that they or
either of them represented to the complainant that the tract
or parcel of land situate on the north side of the public road
contained I 6. 1 acres of land, or any designated quantity;
(2) Your said respondents further deny the charge contained in the biU of complaint to the effect that T. G. Williams
and others were authorized to make any representations as to
the quantity of land located and situate on the north side of
the public road;

(3) Your said respondents further deny the charge contained in the bill .of complaint to the effect that T. G. Williams
was agent for your respondents in m;king sale of the lands situate on the north side of the public road tc:> the complainant,
and here aver that T. G. Williams and T. M. Williams partners trading as the Williams Land Auction Company, were
authorized in writing to make a sale of a tract of land situate
on both sides of the public road and containing thirty-five acres,
and at the. price of.$ I 800.00, and in which said writing it was
expressly provided that any and all sums over and
page 26 ~ above the said mentioned $ 1800.00 should become
the effects of the said T; G. Williams and T. M.
Williams, partners trading as Williams Land Auction Company. all of which will more fully appear from the original
contract which is herewith filed. marked "Exhibit Contract",
and prayed to be read along with and treated as a part hereof;
(4)
Your said respondents further spccifi~ally deny the
charge contained in the bill of complaint to the effect ~hat the
lands contained in the description in the deed. of conveyance
embraced an acreage less than 16. I acres, and qere aver that the
description as embodied in the said deed of .conveyanc!? ~ontains
an acreage far in excess of 16. 1 acres;

(5) Your said respondents further aver that at the time·
of the conveyance from your respondents to the complainant
there was situate and being upori the lands so conveyed valu,-:
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able buildings and structures, of the value of $750.00, and
which said buildings and structures constituted a large part of
the value of the lands, buildings and structures so conveyed,
and all of which said building and structures the said complainant received and hath retained to his own use and benefit;
( 6) Your respondents further aver that in accordance
with the terms and provisions of their agreement with the said
T. G. Wiliiams and T. M. Williams, partners trading under ·
the name of Williams Land Auction Company, and after the
said Williams Land Auction Company had represented to your
respondents that he had made sale of a tract or parcel of land
as set out in the deed of conveyance to J. 0. Salyer for the consideration mentioned therein, and was ready and offered to accept the title to the residue thereof of the said menpage 2 7 ~ tioned 3 5 acre tract under the terms and provisions
of the said mentioned contract, your said respondents did execute a deed of conveyance to J. 0. Salyer and T.
M. Williams for the use of ·the said Williams Land Auction
Company for the entire 35 acre tract of land aforesaid, and
did execute the said mentioned deeds contemporaneouslf:
( 7) Your said respondents further aver that they had no
agreement or understanding with the said J. 0. Salyer or the
Williams Land Auction Company or any other person or persons as to the lands that should be considered in the separate
deeds of conveyances other than the covenants and undertakings in the respective deeds of conveyance, and that they author·
ized no person or persons to make any representations other
than those expressly contained in the said deeds of conveyance;
(8) Your respondents are advised and believe and here
charge that the instant suit constitutes an effort upon the part
of the complainant to alter and change the langu·age of the description of the lands contained in his deed of conveyance in
such a manner as to exclude a certain portion of less valuable
land and thereby reduce the acreage as contained in his deed
of conveyances, and at the same time retain all of the structures,
buildings and other improvements as well as the more valuabfo
lands without being charged with either the increased value of
the more valuable lands, or being charged with the increase
in value of the said lands with the improveme~ts thereon;

Marjorie D. Addison, et al vs. J. 0. Salyer

37

(9) Your said respondents are not advised as to what
representations the Williams Land Auction Company made
either publicly. or privately to the complainant,
page 28 ~ and. therefore neither admit or deny the making of
same, but call for strict proof of same, and further
aver that the said Williams Land Auction .Company had not
been authorized to make any promises, statements or representations other than those contained and provided for in the
written contract filed as a part hereof, and any promises, state·
ments or representations, that were made by the said Williams
Land Auction Company other than as authorized by the said
written contract were made in behalf of the said Williams Land
Auction Company and for its own personal interest and utterly void as to your respondents;
( 1 o)

Your respondents are advised and believe and here
charge that since the agreement of your respondents was tc1
convey the entire tract of 3 5 acres for a designated consideration, and the complete contract was effected by the execution of
two .conveyances, one to J. 0. Salyer, and the other to T. M.
Williams for the use and benefit of the Williams Land Auction
Company, and-the reformation of any calls in the conveyance
to J. 0. · Salyer reducing the acreage contained therein would
result in an increase of acreage received by the said Williams
Land Auction Company, and any alteration in said calls
which would enlarge the calls contained therein would reduce
the acreage contained in ~he said deed of .conveyance for the
use and benefit of the said Williams Land Auction Company.
and the further fact that under the terms of the agreement en"
tered into by your respondents and the said Williams Land
Auction Company any alteration of the terms of either of the
said deeds of conveyance would result in a loss being maintained by your respondents by the exacting from your respondents
for a shortage which the Williams Land Auction
page 29 ~ Company has unjustly received the benefit, and
that the said T. G. Williams and T. M. Williams
are proper and necessary parties:
( 1 1)
Your said respondents here deny each and every
allegation contained in the bill of complaint which is' not herein expressly a~mitted or explained.

And now having fully answered your. respondents, pray
to be permitted to file this their demurrer and answer, that the
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H. S. Owens
said answer be treated as a cross-bill; that T. G. Williams and
T. M. Williams. trading as Williams· Land· Auction Company
be made parties ·defendant hereto, and required hut not under
oath to answer the same, the answer under oath being express·
ly waived; that if it should develop that any error in fact
exits, that the cross-defendants be decreed to account for same:
and that .your respondents have all· such other and further relief as to equity shall seem meet. And they will ever pray, etc..
MARJORY DELL ADDISON.
STANLEY
ADDISON
.
.
. ..
GRIFFITH & GREENWOOD,
Counsel~
page 30

~

·. ,

·And on another day; to-wit:

On the 15th day of.March, 1943, the following depositions for Complainant, were filed:
By A. T. Griffith:
Objection is here made to the taking and hearing of any
evidence in this case and notice is here given that motion will
be lodged to suppress any and all evidence taken upon the following grounds:
FIRST: Because the Cross Bill which was filed in this
case on the 12th day of May, 1941, has not been answered
and more than ninety days has expired from the filing of the
Cross Bill.
SECOND:
fessed.
·

Because the said Cross Bill is taken for con-

First came H. S. OWENS, .a witness of lawful age, who,
after first being duly sworn; depo~es ~s follows:

DIRECT EXAMINATION'
By C. S. Wilson:

......_.,

'

Q. Please state your name. age and place of residence?.
A. H. S. Owens, age 67, Moccasin Magisterial District of
Russell County, Virginia.
·
' •• •

.•

I'
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H. S. Owens
Q. How long have you lived where you now live?
A. I couldn't tell you exactly the amount of vears that
I have been there-thirty or thirty-five or maybe lo~ger than
that. I have lived there on or near the place all of my life.
Q. Do you know where the W. M. Clark farm is
page 3 1 ~ located?
A. Yes, sir.
Q. Do you know where the part of this farm that was
purchased by James 0. Sa!yer is located?
A. Yes.
Q. Do you own land adj9ining ·the part of this farm
that was purchased by J. 0. Salyer?
A. Yes.
··
Q. Is there a fence between your land and the land purchased by J. 0. Salyer from Marjorie Dell Addison and husband?
·
Objected to because irrelevant, immaterial and inadmissable.
A.

Yes.
About how long has that fence been there between
you and this l~nd?

Q.

Objected to for same reason.

A. The fence has been built new but it is practically on
the same line. Me and old man Clark straightened it up· there
for about one hundred yards or something 'like that. It has
been built about ten years. ·
Q. You and who built this fence there about ten years
aF?
.
A. Me and W. M. Clark.
Q. Was there a fence between these lands before you and
Mr. Clark put this one1 there ten years ago?
A. Yes .. Ever since I can remember.
page 32 ~ Q. Were you present at the public auction sale
.
which Stanley Addison and his wife had made?
A. Yes.
Q. · Who was the auctioneer?
A. Tom Williams ..
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H. S. Owens
Q. Was the whole of the Addison farm offered for sale
at one time or was it offered in parts?
Objected to because irrelevant, immaterial and inadmissable and further because the acreage stands where all of the
words in the deed of conveyance are superseded.
A. I wouldn't be' positive but I believe it was sold in
two parts. It was all sold in two parts but whether it was offered for sale in two parts I don't know.
Q. Was it understood that the bidding on the parcel purchased by J. 0. Salyer was to be bid on by the acre?
Objected to because leading and further be.cause it asks
for the mere conclusion of the witness and is for this reason immaterial and inadmissabli!.
A. Yes. That was my understanding.
Q. Do you own any part of the W. M. Clark farm yourself?
A. No, sir.
Q. Where did you get the land which you now own
that adjoins the J. 0. Salyer land?
A. It was sold through the Court. It was the Henry
Dickenson tract of land that he owned. ·
Q. About how long have you owned this Henry Dickenson tract of land?
page 3 3 ~ This is objected to because it is not the best evidence.
A. I have owned that land-I couldn't say for positive
-thirty-five years I guess.
Q. When you and W. M. Clark built the fence that is
now located between the J. 0. Salyer land and your land how
did you run that fence with. reference to the location of the
fence that was there at the time?
Objected to because irrelevant and immaterial.
A. It didn't run directly on the 014 line but it it not off
very far. It just took about as much from one as it did from
the other one. We measured the line about straight.
Q. Was the whole tract that was purchased at the Addison sale by J. 0. Salyer under fence at the time of the sale?
A. · I don't know. I couldn't answer that. I don't believe it was. I couldn't say for certain whether or not it was
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under fence ...
I j'1,St cowaln't say.. l believe that-it was .. · I
beluv«. it was. unC!U:?r fence b.ut I could:n:' t say.
Q. Who else owns real estate adjoining the trait Salyer
purchased from Addison.
. _. . _
A.. Tom Warner o.wns. one end and.. Aaron Jessee
bought part of that tract bull he- bought that after the sale. I
thmk now that Tom Williams or somebody, bought it the day
of tJhe. sale and then sold ii! te Mr-•. Jessee.
Q. I will ask you whether or not the public highwa}l
sepantes the part now owned by Aaron Jessee and the part
owned by J. 0. Salyer?
A. Yes. It is that Ridge Road-the public road.
page.' 34 } By A. T. ·Griffith:
Motion is hereby made to strike OW! the testimony
of this witness in each and every part thereof because of the
reasons contained in the objections in the taking of the test~mony.
h

••

And further he saith not.
Sig.nature waived by
Agreement of Counsel.
Next came TOM WARNER, a witness of lawful age,
who,. after first being duly sworn. deposes as follows~
DIRECT EXAMINATION
By C. S. Wilson:

Q. Please state your name, age, and place of residence?
A. Tom Warner, Jge 45, Moccasin Magisterial Distrkt
of Russell County, Virginia-.
Q. How far do you live from the W M. Clark farm?
A. Adjoining farm.
Q. Does your land join the part of the W. M. Clark land ·
purchased by J. 0. Salyer from Marjorie Dell Addison and
husband?
A. Yes, sir.
page 3 5 } Q. How long have you owned land adjoining
this Clark farm?
A. Well I bought the Clark land after the old man Clark

Supreme Court of Appeals of Virginia

42

Tom Warner
died four or five years ago.... something like that.
Q. Is there a -fence between your land and the land now
owned by J. 0. Salyer?
A. Yes. sir.
Q. To the best of your knowledge, how long has that
fence been located where it now is?
A. To the best of my knowledge I would say it has beenabout four years. Stanley Addison and I built the fence.
That was before he sold it to Salyer. ·
·
Q. You say you and Stanley Addison built this fence. ·
four· or five years ago?
A. Yes, ·sir.
Q. Was there a fence between your land and the Clark
·
land at that time? : . · .
A. No, sir. We had that line run.
Q. Did you.and Stanley Addison both .have ·the survey
of this line made?
. , ,:\··
A. Me and Stanley and Walter Clark had it run last all
together.
Q. Who surveyed the line at that time?
A. Tivis Jessee.
page 36 ~ Q. Is that T. J. Jessee?
A. Yes, sir.
Q. Were you present at the public,a.uction sale held by
Stanley Addison and his wife at which sale J. 0. Salyer purchased a part of this Clark farm?
A. Yes, sir, I was there.
Q. Who was the auctioneer?
A. Tom Williams.
.
Q. ·Was the land wb'ich was purchased by Salyer offer·
ed for sale by the acre or by some pther way.
Objected to because irtilevant, immaterial 'ind , inad~is-

sable.

A.
Q.
A.

::-r. , !: .

'

By the acre.
Was this tract bid on at the time by the acre?
Yes, sir. I bid on it some too.
· Q. · You say you bid··on it some yourself?
·
A. Yes, sir.
Q. Did you place your bids by the acre?·

.
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A. Yes, sir.
Q. Was the part that was purchased by Salyer offered
for sale by itself or along with other land?
A. When they sold it off by the acre they got $65.00 an
acre for it and below the road they sold it by the a.ere and it
didn't bring much so they just sold it above the road and didn't
sell the other at that time~Q. Did J. O. Salyer purchase any part of the Clark land
lying below the.public road?
page 3 7 ~- T~at is objected to because it seeks to contradict
the terms of the deed under which J. 0. Salyer
claims it.

A.
Q.

No.
At the time he and· his ·agent' were bidding at this
s.ale was any part of the land lying below the road up for. sale
at the time of their· bid?
A. No.
Q. Did you bid on the land lying below the public
road?
A. No.
Q. Did J. 0. Salyer bid on the: land ·lyin_g ~elow the
public road?
'\ .
A. Not as I know of.
Q. · At the time that, both you and Salyer ·were bidding
just what ,Jana, .was then being offered for sale? . ·
' ·
A. The land above.the ·road.·. Salyer·cuts me ·off .from·
getting in· to my farm and I was wanting that to get tnto the
.
. .. . .•
home place. He is in there between me.
Q. Was the tract which was bid on, by you and Salyer
under fence at the time of the sale?
·
'
A. Yes, sir.
Q. Have any of these fences been lo.cated ·at a different
place since the time of the sale?
A. No, sir.
Q. Did the auctioneer represent, · at the time of
page 38 ~ the_ sale; just what acreage was ~ontained _in the
tract above the road?.·
. A. Yes; sir.
Q. What was represented?
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A. I don't remember but it seems to me like about
eighteen acres. Seventeen or somewhere along there.
Q. Did Aaron Jesste bid on any land there at the time
of this public sale?
A. I don't remember. I couldn't say he did and I
couldn't say he didn't. You don't see much as to who bids.
At a sale lots of people bid that you don't see every time.
Q. _Has J. 0. Salyer put any improvements on the tract
purchased by him?
A. Yes, sir. He has built him a home on it.
Q. About how long after this sale was it before he started building a home on this land?
A. Not but a little while .. a very short while.
Q. What kind and size house did he build on this land?
A. A four-room h::mse. It is a nice little house for a
country home.
Q. Does Stanley Addison and his wife now own any real
estate that you know
A. Not as I know- of. No.
Q. Did they own any other property or business at the
time of this public auction sale?
A. Not as I know of.
_page 3 9 ~ Q. Were they, or either of them, engaged in the
mercantile business about this time?
A. Well about that time they were but I don't know
whether or not they were before that time or after, but I thtnk
it was right after that. I couldn't say for sure.
Q. Are they still in the mercantile business or have they
sold out.
A. Sold out, I reckon.

of?

.

DIRECT CROSS EXAMINATION
By A. T. Griffith:
Motion is here made to strike out the testimony of this
witness in each and every part thereof by reason contained in
the objections taken at the beginning of the taking of this evidence and without waiving objections, cross-examines as follows:
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Q. Mr. Warner, you say Mr. Salyer has put some improvements on this property?
A. Yes, sir.
Q.
Was there any improvements on this land when
he bid it in?
A. There was a dairy and the house was very poor.
Q. How many rooms was in the house when he bought
it?
A. Three. the best that I remember.
page 40 ~ Q. Was the three-room house weather-boarded
or boxed?
A. Boxed.
Q. What kind of a dairy was there?
A. It was a stone dairy. I think, with a smokehouse
built oyer the top of it.
Q. About what size was this stone dairy?
A. I guess it was 6 x 1 2 - something like that.
Q. Is it under ground or not?
A. It is partly above ground.
Q. What would it have cost to built that dairy?
A. I guess it would have cost a couple of hundred dollars
but I don't know much about stone work.
Q. The house that was on there when Mr. Salyer
bought it, did he tear that down?
A. Yes, sir.
Q. Did he use it in the building of this new house?
A. No, sir. It was stacked up there and he used it for
wood.
Q. People had been living in this house, hadn't they?
A. Yes, sir.
Q. Had there been people living in the house that was
on the land right up to the time it was sold to Salyer?
A. Yes, sir.
Q. Now how did the land that Salyer got compare in
value per acre with the fond that Aaron Jessee got which is
across the road?
A. It would be according to who wanted it.
page 41 ~ What I had wanted it for was to put me out to
the road while what Aaron got would be worth
· more to him than it would to me.
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Q.
got it?

Wasn't there a barn on that property when Salyer

A.

Yes, sir. There was a barn - I had forgotten it.
What size barn?
A. 30 x 40, maybe. a little larger than that.
Q. Was this barn covered with a metal roof?
A. Yes, sir.
Q. Was it in good condition?
A. It was in good condition but it needed some repair
work. It had no braces in it.
Q. What would it have cost to put that barn up?
A. I guess it would have cost a couple of hundred dol ·
lars to put it up like it was.
Q. You think a barn like that could be put up for that.
A. Yes, sir. a man could put up a barn that cheap.
Q. Then your $200.00 is based on the man doing his
work himself. Now what would you think it would have cost
to put up a barn like that and bought the lumber, nails and
hired it put up?
A. I couldn't hardly tell you unless I knew what the
amount of the lumber was. I guess it would cost about
$300.00.
I built a barn as large as that and it cost me
$100.00, out of logs.
Q. You didn't have to buy the logs did you?
page 42 ~ A. No. sir. I had them.

Q.

RE-DIRECT EXAMINATION
By C. S. Wilson:
Q. Was anything said at the time of the auction sale. ·by
the auctioneer or anyone else, that the improvements on the
land being sold would have to be paid for over and above and
in addition to what the highest bid was per acre?
Objected to because immaterial and inadmissible.
A.

No.

By A. T. Griffith:
Motion is here renewed for the striking our of the testimony of this witness in .?ach and every part.
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And further he saith· not.
Signature waived by
Agreement of Counsel.
.. '
·. Next came AARON JESSEE. a wit~ess of lawful age,
who, after first being duly sworn, deposes as follows:
. 'i.'t ..

J'i
By

··DIRECT EXAMINATION

C s. WilSOJ?.:
Q.

?lease state your name, age, and place of residence?
A. ·Aaron· Jessee, age 48, Moccasin Magisterial
.
.
page .43 ~ District of Russell County, Virginia.
_ Q. How far do you live from the W. M. Cla!k
farm
A. I live 01f that farm.
Q. How long have you lived on this farm?
A. I don't know but I guess it has been about ... this is
the third crop that I have.mad~. ~ wouldn't be positive about
it.
Q. Where did you live before moving to .the Clark
farm?
A. I lived on the main road on the Jimmie Tate land.
Q. How far is that from the Clark farm?
A. Well, I don't. know but it's a mighty short distance
... about one hundred yards or maybe farther than that. Just·
a short dist1nce.
Q. How long have you lived that close to the Cla·rk:
farm?
·
. A. I couldn't tell you for certain. I would ·guess about
twelve years.
Q. Are you well acquainted with the Clark farm?
A. Yes. I have known the place all of my life.
Q. Were. you present at the public auction sale put on by
Marjorie Ddl Addison and her husband?
A. Yes.
Q. Who was the auctioneer at 'this sale?
A. Tom Williams.
, -Q.: Were you· ·.present at-.the time J. 0. Salyer
page 44 ~ purchased a part of this, farm?
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A. I was there the day he bought it.
Did you do any bidding at this auction sale?
No, sir.
Q. I will get you to state whether or not the whole farm
was offered for sale at one time or whether it was offered for
sale in parts?
A. Well the way I understood it he offered it, I don't
know for co?rtain about that, he wanted to sell it all together or
in different tracts.
Q. I didn't say did he want to sell it in two tracts. I
asked you if it was sold in two or more parts?
A. That is the way I understood it. Yes.
Q. Was the land lying above the public road offered for
sale at a different time than when the land below the road was
offered for sale?
A. I'll tell you the way I understood it. He offered to
sell it either way.· He offered it for sale both ways and Salyer bought the land above the road and Tom Williams bought
the land before the road.
Q. Then was the land lying above the road offered for
sale at a different time than that below the road?
A. I don't know how to answer that, Claude.
Q. Aaron, did Tom Williams buy his part at a different
minutes than what J. 0. Salyer did?
A. Yes, sir. Salyer got his first and Tom Witpage 45 ~ Iiams bought his last.
Q. Then did you understand or not that the land
above the road was offered for sale at one time and that below
the road at another time during that same day?
.
A. Not at the same time but they cried it all off. It
was all sold there on the same· day.
Q. What was the auctioneer offering for sale at the time
J. 0. Salyer bid in what land he purchased?
A. He was selling the land above the road.
Q. Was the land above the road offered for sale by the
acre or some other way?
Objected to because irrelevant, immaterial and inadmissable.
A. He sold the land above the road by the acre and it
brought $65.00 an acre as well as I remember.
Q.
A.
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Q. Has J. 0. Salyer put any improvements on the land
that he purchased that day?
A. He has built him a home on it there, a chicken house
and I believe a hog pen.
Q. How long after the sale was it before Salyer started
building his dwelling house?
A. After the sale?
Q. How long after that sale was it before he started to
build?
A. A short time. I wouldn't say exactly when
page 46 ~ but it must have been three or four weeks. lt
might have been sooner.
Q. Was the whole of the Addison farm sold that day?
A. Well just the way I understood it, Tom Williams
couldn't get what he wanted for the balance of it and he just
bid it in himself.
Q. Did anyone other than J. 0. Salyer and Tom Williams buy any of the Addison land that day?
A. No, sir.
Q. What part of the Addison or Clark place do you now
own?
A. I reckon it would be called the old Lill Mays place.
He owned it before Clark got it and he got a strip off of the
Bill Dickenson land adjoining him.
Q. Have you since purchased all of the land which Tom
Wililams bid in at the public sale?
A. Yes, sir.
Q. Do you own any of the Addison farm lying above
the public highway?
A. No, sir.
P. Do you now own all of the Addison farm lying below the public highway?
A. Yes, sir.
Q. What did you understand that you were buying·
when you purchased this land? .
A. I bought all of what was below the road.
page 4 7 ~ DIRECT CROSS EXAMINATION
By A. T. Griffith:

. Motion is here made to strike out the testimony of this
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witness in each and every part thereof for the reason mentioned in the beginning of the taking of ·this evidence and without waiving said said motion cross-examines as follows:

Q. Aaron, I believe that you bought from Tom Williams and his son, Buck Williams, the rest of the Marjorie Dell
Addison tract below the road?
A. Yes, sir.
Q. Bu.ck, is the son of Tom Williams?
A. Yes, sir.
Q. How many acre•. did you get?
A. The deed calls for 1 8 acres, more or less.
Q. Now how did your land compare in value with the
land that is on the other side of the road not counting the improvement~ on that on the other side?
This question and any answer thereof is objected to because irrelevant and immaterial.
A. Well you take up there where Oliver bought it has a
pretty house site and the land where I got has no house site on
it.
Q. How did the land compare with the land above the
road that you got?
.
A. I have some that is pretty good farming land and I
some that is not worth anything. The reason that I bought
it was trouble over the road.
Q. What improvements was on the land thit
page 48 ~ Sayer got?
A. When was that?
Q. When he bought it?
A. ft had a barn, a house and I believe a dairy and
smokehou~2 on it.
Q. How much, in your opinion, did this barn, dairy and
the smokehouse inuease the value of that land Salyer got? It
is worth something more for that, isn't it?
This question and any answer thereto is objected to for .
the same reason assigned above.
A. I don't know about that now. I don't know about
how you gentlemen are a bout a thing like that but if it is a
piece of land that I wanted I would give more for it.
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Q. I don't..believe you understood my question. I asked
you if the barn, stone dairy, smokehouse and three-room house
wouldn't have made the land worth more than if it had not
been there?'
A. Anybody knows that land with buildings on it is
worth more than with them off.
Q. About how much would you think that it would increase the value of that land by the buildings being there?
How much would Salyer have lost if he hadn't gotten them
page· 49 ~ Objected to for same reason as above.
A. I don't know much about building, Mr. Griffith, I
doti't know what it would cost to put them up. There is a
pretty good barn, pretty good dairy and smokehouse.
Q. You don't have any opinion -of what it would cost to
put them up?
,
·
A. Well it might cost something like two or three hundred dollars. I never did build much and haven't much knowledge of what· that would cost.
Q. It is your opinion that you could build that stone
dairy,· put metal roofing on the barn and build a smokehouse
for $200.00 or $300.00 and the dwelling house.

This C)Uestion and any answer thereto is objected to because it is irrelevant and immaterial and further because it is
not responsive to the examination in .chief.
A. There was no dwelling house to it-it was off to
pieces. I would say around $300.00. It might c9st more, I
wouldn't know about that.
Q. Did you ever have any stone work done?
A. No, sir. I don't know anything about it.
Q. That dairy is put up with stone and cement, isn't it?
A. Y cs, sir.
Q. }\rid it is about what size?
A. I never did pay any attention to it and I have been
there too. I just didn't pay any attention to it.
page 50 ~

RE-DIRECT EXAMINATION

By C. S. Wilson:
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Q. What kind of dwelling house was on that land when
Salyer purchased it?
A. It was a three-room house. What I would call nothing much but of course you could take the lumber for a hog
pen maybe but in case you didn't have any better you could
patch it up and live in it.
Q. Was it weather-boarded?
A. No. sir.
Q. What kind of roof did it have?
A. Board roof but it was about gone when he got it.
Q. What became of this building?
A. He tore it down and piled it up out there in a junk
pile and bought new lumber and built him a house there. I
don't know if he has ever used it. He bought new lumber
_ to build his chicken house and it looks like if a . man was going
to use scrap lumber he would have used it for that.
\•

And further he saith not.
Signature waived by
agreement of Counsel.
. page 5 r ~ Next came, TIVIS JESSEE, a witness of lawful
age, who~ after first being duly sworn, deposes as
follows:
DIRECT EXAMINATION
By C. S. Wilson:
Q. Please state your name, age, and place of residence?
A. Tivis Jessee, age 65, Copper Creek Magisterial District of Russell County, Virginia.
Q. Mr. Jessee, have you had any experience in surveying
land?
A. Yes, sir. I reckon so.
Q. About how many years have you been doing that
work?
A. About forty years.
Q. During your forty years experience as a surveyor
have you done a good deal of surveying?
A. Right smart. Yes.
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Q. Have you been appointed by the court in various in·
stants to survey land for partition?
A. Yes, sir.
Q. A.re you acquainted with the W. M. Clark farm?
A. Yes, sir. I guess so.
Q. Have you done any surveying of the boundary lines
between this Clark farm and the adjoining lands?
A. Yes, sir.
·
Q. When was the first time you ever surveyed any of the
boundary lines of this Clark farm and who asked you to do
this work?
A. Mr. Clark is his life time got me to do some
page 52 ~ surveying for him and I don't know just how
many years ago that was.
Q. Did Walter Clark, Stanley Addison or Tom Warner
ever get you to survey the line running between the Clark farm
and the land now owned by Tom Warner?
A. I surveyed the line between Tom Warner and that
place when I divided up th~t Tate land but I don't know what
year that was.
Q. Who was present when this line was surveyed?
A. Between the Tate land and the Salyer land-well I
don't know and I couldn't tell you.
Q. Was W. M. Clark present?
A. Well I don't recollect whether he was or not.· They
had commissioners to divide up that Tate land and I don't
know who they were but it seems like one of them was Andy
· Johnson.
Q. When you and° the petitioners divided up the Tate
farm did you run a line between the Tate Farm and the Clark
farm that was later known as the Marjorie Dell Addison place?
A. Well I don't know whether it adjoins that part that
Addison got or not. Hal Owen's land adjoins that. It might
be that they cornered there on the same corner. I believe, it
reems like. as well as I rer.ollect, they do. I couldn't say exact·
ly about that.
Q. Did you run a line between the land now
page 53 ~ owned by Tom Warner and the Clark farm at the
request of any of the Clark's, Stanley Addison and
Tom Warne:r?
A. Not as I know of at the request of any of the Clarks

54

Supreme Court of Appeals of Virginia

Tivis Jessee
I believe the Tates were having it done. Tom Warner's wife
is a Tate heir. I guess that was done before Tom Warner married.
Q. Have you ever made a survey of the tract of land
purchased by J. 0. Salyer from Marjotje Dell Addison and
husband since Addisons held an auction sale in 1939?
A. Yes, sir.
Q. Who asked you to make· this survey?
A. Oliver Salyer.
Q. Did you make a plat of this survey?
A. Yfs, sir.
Q. Was the Salyer tract of land under fence at the time
you made your survey?
A. All of it except maybe around the. bend of the road.
All of the way around but I'm not certain about around the
road.
Q. Who was present while you were making this survey?
A. Oliver Salyer and I don't recollect who the other man
was.
Q. Who carried the chain for you?
A. I don't recollect that.
Q. What did you gc, by in making the survey for Oliver
Salyer?
A. Well I ran with some papers that you had
page 54 ~ sent down th::re partly and I ran with Hal Owen's
line fence around to Warner's corner and with the
fence around to Warner's corner and 'Yith the fence from there
to the road. When I came into the road, instead of going N. W.
they went S. W. and I just changed those letters from S. W. to
N. W. and it brought me back to a Blackgum Tree that was
called for and that was where I started.
Q. In running the Hne with the public road did you follow the si'de of the road or the middle?
A. The center as near as I could. The poles on the
papers that you sent me wouldn't do but by changing those
letters N. W. instead of S. W. in following the road right in the
bend it put it where it was supposed to be.
Q. I will ask you if the papers that you had at the time
you made the survey included the deed from Marjorie Dell Ad-
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dison and Husband to J. 0. Salyer, the orginal of which l- will
hand you herewith?
·
A. They seem to be about together, maybe a degree.
Q. That isn't the question, Tiv. I am asking you if
they didn't give you that deed at the time of the survey?
A. I didn't have the deed.
Q. Did you have the description contained in that deed?
A. Yes. I had the description that you sent to
page· .5 5 ~ me all except those lines that I changed the letters
· in. I couldn't follow that road because it looked
to me like a letter had been put down wrong in that survey,
. going S. W. instead of N. W. so I changed S. W. to N. W. and
it put me in the center of the road.
·
Q. Do you know who made the survey that was used in .
making the deed to Salyer?
A. John Tate they told me. That is all that I know
about it.
Q. Would the description which I gave you plat out
property :is it should do?
A. It wouldn't close at alL Three or four lines that
I was telling you about. After I started with the road and
maybe ran two lines there it put you back Southwest of the
line instead ·of running you back to the Blackgum that it called
for.
Q. 1\re you speaking about changing the course of the
lines which you ran with the public highway only?
A. Yes.
Q. By running these lines Southwes_t as called for in the
deed would that take you into the land lying below the public
road which is the land now owned by Aaron Jessee?
A. \Vell I reckon he owns some, I don't know whether
or not he owns that Bluff. It would take you down -across
the creek.
·
Q. How far is the creek below the public road to
page 56 ~ the best of your knowledge?
A. Well I guess fifteen rods or something like
that; Maybe more, I don't recollect much about that. I
couldn't tell you.
Q. Did you make a plat of the land now owned by J.
0. Salyer?
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A.
Q.
A.
.Q.
A.

Yes, sir.
Do you have that plat?
Right there it is .
Will you file it with your deposition in this case?
Yes, sir.
(Marked "Exhibit T. J. Jessee Plat)

The filing of that plat is objected to because from the testimony of this witness already given it is not an accurate description as contained in the deed and further because it is in. admissable for that purpose.
page 57

~

page 58

~

For "JESSEE PLAT", See Manuscript)

Q. Does this plat represent all of the Addison
land lying above the public road?

Objected to because it seeks the opinion of the witness and
is inadmissable for any purpose.
·

A. Yes.
._
Motion is made to strike this out.
Q. Is the line shown on your plat that runs between the
Addison land and the T ~te land run on the same degree and.
the same di~tance as the lines formerly run by you at the time
you divided the Tate land?
A. I don't think this Tate land joins without it corners
there at the Blackgum. Owens lines is here at these two. lines
being N. 86Vi E 40 poles and N 46~ E 48 poles and the next
one, S 2 7 Vi E 4 1 poles =i links, runs with the Tom Warner
land.
·
Q. Is the Tom Warner land a part of the Tate land
which you spoke of?
A. I think that is a piece of what he had bought off of
the Clark land. It seems that is how it is to me.
Q. What acreage did you find the J. 0. Salyer tract to
contain?
Objected to because irrelevant and immaterial.
A. 12.4 acres is what I made it.
Q. Do you know of anyone else making a survey of this
tract of land since J. 0. Salyer purchased it?

l\.farjorie D. Addison, et al vs. J. 0. Salyer

57

Tivis Jessee
page 59

r Objected

to because irrelevant and immaterial and
further because it calls for hearsay evidence.

A. Well nothing more than what I have been told that
this man over here from Abingdon, Virginia, came over there
and surveyed it.
Q. When making this survey of the Salyer tract what
did you run the lines with other than the center of the public
road?
A. The papers you sent me-I got part of the description from it and they just about hit that fence but I ran with
the fence. They might have been just about with the· fence but
I didn't notice that.
Q. Did the lines, as you ran them, run with the fence
around the tract of land?
·
A. They ran with the fence on three lines, two lines between Hal Owens and thi-: tract and one between Tom Warner
from there to the road. The papers you had sent to me started
out with the road while it di~n;t mention the road on every
call.
Q. Do you know what lines John Tate ran his survey on
when he made a survey for Addison?
A. Well I believe· that Oliver told me that this was a .copy
of his work, a copy of it or something like that.
DIRECT CROSS EXAMINATION
By A. T. Griffith:
Motion is her~ made to strike out the testimony of
this witness in each and every part for the objections stated in the beginning of the taking of this
evidence and without waiving the motion, cross examines as
follows:
page 60

~

Q. Mr. Jessee, if I understood you correctly the calls in
your plat, S 2 7 Yz E 4 1 poles. runs the line between the Addison Land 2nd the 1Tom Warner land?
A. That was what I was saying~that that came off of
the Clark farm.
Q. Well the Warner land is the land he bought from
one of the Clark heirs?
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A.

That was the way I was told. I don't know how it

lS.

Q. Now in your plat which you have filed, your fist call
I believe is N 86!/i E 40 poles, is that correct?
A. That's right.
Q. Now 40 poles is 660 feet isn't it? · .
A. That is what I have figured it out to be. Well, I
said yes but I don't know ..
Q. What I mean is that 660 feet is the same as forty
poles?
A. Yes, sir.
Q. In making your plat you have there 40 poles and that
would be 660 feet long?
A. Yes, sir.
Q. Now your plat further shows that your line,
page 61 ~ N 86!/i E and the deed calls for N 81!/i E. is that
correct?
A. As I told you I ran with the fence instead of the description in the deed. That put me exactly on the line.
Q. I have made a rough map here showing the difference in the calls of the deed and the plat which you have made
and attached it on to the Tom Warner· land and I will ask
you to look at the rough map which I have marked as "Map"
and will ask you to state whether or not the running of that .
call, your first call, N 86!/i E 816 feet, if that line had been
run as set out in the deed, N. 8 1 E 8 1 6 feet, would that line
have followed the dotted line which I have placed on the map
or near it? ·
.
A. It might have done it but here is the corner that is a
known corner.
Q. Now you in your plat went only 660 feet instead of
the 81 6 feet called for in the deed, isn't that right? Your line
went only 40 poles, whatever distance that makes. Now in
your plat there was left out a triangle of land which is called
for in the deed?
A. The degree would miss that corner a little.
Q. Now the next call which I find on your plat is N
46Y2 E 38 poles. Now that does not compare with the distance that is given in the deed does it. The description in the
deed is N 47 E 489 feet, is that not correct?
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A. Well it might be but where there is a known
page 62 ~ corner you have to stop at it, don't you? I went
to that corner and stopped.
Q. What .was that?
A. A fence post.
Q. That was a fence post in the Torn Warner line, -did
you stop there?
A. Yes, sir. And ar: the Hal Owens too.
Q. Now the next call as .contained in that deed is S
27Vi feet E 714 feet. You ran ran that line with that course
but only 41 poles long, is that right?
A. Yes.
Q. Therefore, you stopped on that line thirteen feet
short of what the deed called for, is that right?
A. Those pape.rs that we had called for so many feet
to the center of the road.
Q. And was there not a fence at the stopping point above
the road and a fence below the highway?
A. It seems to me like there was a fence on both sides.
Q. Now if you had run these lines on the upper side as.
called for in the deed, isn't it a fact that it would have extended
the lines up the hill and Salyer would have gotten more land
on the upper side?
A. \Veil he wouldn't have gotten an more without getting over on the other man.
Q. You didn't know who owned that land except what
people told you, did you?
A. No, sir.
page 63 ~ Q. You don't propose to be trying the title between Hal Owens and Addison do you and saying
that this man can hold to that land?
A. J don't know any more than that which I have been
cold and that is they join there at that black Gum corner.
Q. If your lines had been extended between Warner and
run 1 3 feet longer that would have put a distance of 13 feet on
the outside around from there to the beginning, wouldn't it?
Thirteen feet one way and the description of all these other ·
calls back ·to the beginning?
A. It looks like you have enough feet from there out to
there.
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Q.. You say you added on the line the difference between
660· feet and. 816 feet, therefore; that is only 200 feet longer
than the way you ran it, is that right?
A. If you had done that then the next line would have
put you way up here on Tom Warner and down here you
would have:gotten into the road.
Q. If the Tom W;:rner fence is not on the line and if
you had run the line with with that description instead of Tom
Warner's fence it would have just about taken up the thirteen
feet you left off down here at the road?
A. When you put this line up that far above that one.
if you put this distance in up here it won't run out at that corner.
Q. You say, Mr. Jessee, you added distance on
page 64 ~ the plat 3 8 poles when the deed only called for
486 feet, is that right?
A. l don't recollect about that.
Q. Look at the deed now and see if this deed don't just
call for 486 feet and you put it on your plat 38 poles or 628
feet. Look at the deed and your plat and see if that isn't correct?
A. There might be some little difference. I started there
at the corner and the fence ran from there, and from there I tell
you, I ran with that fence up to there.
Q. The·accuracy of your plat all comes back to whether
or not you were justified in changing the course of the first call
from N 81 E to N 86Yz E and shortening that line there and
the length .of this next call, is that correct?
A. Well I think, to the best of my judgment, that I had
· grounds to do that.
Q: If you were wrong in changing that first .call . from
N 61 E to N 86Yz E and shortening that line about 200 feel
and if you were wrong in lengthening the next call of N 4 7 E
around 200 feet that your plat is inaccurate, is that right? If
these changes you made are not right and legal than your plat
is not accurate?
A. What changes I used would throw it back to that
point· that is called for. That would change the degree some
but I don't know whether it would make that much differenc.?.
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or not. I ran with the fence. I didn!t count any variation on
those lines.
Q. You have raised the question of magnetic varipage 65 ~ ations, now isn't it a fact that according to the experiences that you have had in this locality, the
magnetic variations is one degree for every twenty years and
varies to the west, is that correct?
A. I guess that is about right. That is the variations I
found.
Q; Did' you count ~ny on your plat you made?
A. No, sir.
Q. The deed Addison made Salyer is dated on the 23rd
day of February, I 939. iin't it?
A. I guess that is right.
Q. When did yon make your survey? Haw long ago?
A. I guess it is dated there. isn't id
Q. Has it been in the last year or so?
A. Yes. It was done sometime last Fall. I think.
Q. What are the magnetic variations in minutes? Can
you tell ml? what it is for three minutes-? Where is that line?
A. Yes.
Q. From the time this <fyed was written up to now it
would only make about six minutes instead of about six de·
grees, wouldn't it?
A. As I told you there ain't any: 0111 that map other than
anything that is bounded by Owens. Anyway it was run by
Owens line and. was madP with his lines. It wouldn't make
any difference about that, I didn't allow any vaciations - I
just ran with the fence from where I started'.
Q. Now Mr. Jessee, when you got down to the
page 66 ~ call of S 75 W 497 feet in that deed· you ran that
N 74!/i W 477 instead of N 497 feet, is that right?
A. I ran it on that degree-, N 74Yz W 27 poles.
Q: The deed which you have calls for S 75 W 497
feet, is that right
A. It might do it.
Q. What is the difference between the feet? It is the
difference between 495Yz and 497. isn't that right?
A. f tell you· wbat1 I done.. I tried to make those calls run
right in the curve· of the· road and run with the road. Tm
paper that I had started out runnin~ with th.e road.
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Q. You took off 32Vz feet from Mr. Addison's deed
there didn't you? Is that right?
A. Well I don't whether you would call it taking it off
or not. It either was short or gained one. I was trying to get
it in the proper place in the road to make the calls run with the
road.
Q. Well ·you shortened the call there 32Vz feet from
what it called for in the deed?
A. I might have done it, I have never counted that.
Q. Now the next call in the deed is S 40 W 241 feet.
You changed that to N 41 W?
A. As I told you awhile ago I changed three or
page 67 ~ four of these lines North instead of the line South
to make it run with the road and to make it run
back where it was supposed to run. If you follow all of those
S. W. it will run you off down here across the creek.·
Q. Now you changP.d that distance from 24 feet to 15
poles, which is 24Vz feet, didn't you?
A. No answer.
Q. The degree called for in the deed is S 40 W 24 I feet
feet now you used N 41 % \V. 15 poles, is that right?
A. Yes, sir. That is rigqt.
Q. You changed both the call and the distance in that
one, didn't you, from what it is in the deed?
A. Yes. a little I guess.
Q. Now the next c:ill in the deed is S 65Vz W 198 feet.
you changed that to N 64Vz W. 11 poles, is that right?
A. Right there is my degree. Is that the line you are
calling for? That put me back to the Blackgum where the
papers called for me to go to.
Q. Now you changed both the call and the distance in
that call in your map. is that right?
A. Yes, sir. A little bit I guess. I changed the distance
or the letter from there three or four letters. While S. W. put
you down to this point, N. W. would put you back where you
were supposed to be instead of being down here in Moccasin
Creek.
Q. Now Mr. Jessee, the map that I have drawn
pag~ 68 ~ there showing the calls in the deed which varies
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from the calculations which you made is right exon a larger scale, is that right?
Yes, sir.
It is about twice as large?
No answer.
'Q. Now your first call there which I have on my map
is N ·81 E 816 feet and you can tell from your common knowledge of surveying that is reasonably accurate as to where it
would run?
'A.· Yes, sir.
Q. ·Then the next line found-point No. 4-on my map
would be the distance of thirteen feet. That area is correct
isn't it - If that extended thirteen feet?
A. What .I'm afraid of is that when you changed this
out here that would put you for ab~ve Tom Warner's corner
and the next call to the line wouldn't get you to the road.
Q'. If you reduce the distance in this second call about
200 feet you won't get over much on the·Warner side would
you?
A. If you reduce the distance on that, the way you run.
it about 200 feet, you wouldn't get it on that corner..
Q. On the first one I added just on the side and on the
second on..? I reduced it down to what the deed called for instead of pntting·on what your map added?
A. It might be just about that way, I couldn't say.
Q. You figure the poles 627 feet is that right?
page 69 ~ A. I guess so. You've got it figured there for
that.
Q. Now this deed called for 489 feet, therefore, you
used 627 foet in your map when the deed called for only 489
feet: is that right?
A. I guess it is. There is a difference but as I just told
y_ou I ran from one corner to the other and I want to ask you
a' question. You claim that I have shortened these or added· on
other calls 10 make it around there, how would you get around
there if you added two hundred feet to your lines?
Q. I ~m not on the witness stand, Mr. Jessee, but in
order that you may know that I'm not trying to browbeat
you here, I will try to explain what I think is the rule that the
Courts have held that we ·must· follow: The first thing that
cept it· is
A.
Q.
A.
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yields is distance. Where there is ambiguity in the .call of a
deed the first things that gives way is the distance-you've got
to add distance or take off distance before you can change a
course. The next thing that yields or gives way is course. If
you can't close a survey by adding distance or taking off di~
tance the next thing that you have to do is change the course.
Both course and distance gives way you may resort then to
known course, extending those lines or shortening lines and
the adjoining liries, may be checked to test their accuracy. Lots
of times if the proper courses were not found bv
page 70 ~ . changing them a great many suwerys would not
be accurate at all.
Since the call in the deed N 8 1 E 61 6 feet could be run as
called for in the deed and it would not be necessary to reduce
that distance to 660 feet. that is the call that I made under dotted line, showing where it would be. :r:iow, since that would
map in your second call and you added 200 feet to your line by
starting in at that ·point, then the distance called for in the
deed would come properly just a few feet beyond your next
stopping point, isn't that right?
A. It might be but what are you going to do with these
known corners if you were there running the lines yourself.
You wouldn't leave a known corner and run out in there in
Owens field, would you?
Q. As I stated awhile ago Mr. Jessee, it is not me taking
Mr. Owens' land or anybody else. A surveyor is supposed to
try to find the tracts that some other man had put on the land
years before. Unless you had taken Mr. Hal Owens' land and
run from one corner to the other corner. you couldn't know
what he possesses or what anybody else possesses, isn't that correct?
A. I don't know about that but that line has been there
for years. I have known them as corners there ever since I have
been surveying. Ever since then I have been told that that
Blackgum there was a corner.
Q. · Was there any marked trees other than that
page 71 ~ Blackgum as you know of?
A. I think there was.
Q. Is there any _marked corner trees as called for in the
·:.
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deed of S-.llyer's at the next call? Does that next call have a
tree?
A. I don't recollect about that. The papers that I had
there mentioned that tree only and they showed me two Oak
corners which the fence was nailed to.
Q. But this deed that you have of .lvir. Salyer's doesn't ·
call for any other trees but the Blackgum, the only known corner called for in the description?
A. I guess so.
Q. Now Mr. Jessee, after you got back here to the call of
S 75 W. it was absolutely necessary to change that course to
ever to get it to close, isn't that correct?
A. Yes.
Q. But it wouldn't have been necessary to change three
of the .calls in distance to get it to close, would it?
A. I don't know whether it would close or not for I
didn't try it but to the best of my judgment it would stop
about there below the road.
Q. Now Mr. Jessee, when you got back there, couldn't
you take it off and stop in the road?
A. That is correct.
page 72 ~ Q. You could have run your first call N 8 I E
816 feet and the next S 47 E 489 feet and the next
call S 27!1i E 714 feet and the next call S 65!1i W 264 feet and
the next call S 5 8 W 1 6 s feet and the next call S 79 W 1 24
feet and the next call S 88 W 167 feet and made the same identical changed from there on, couldn't you?
A. Oliver Salyer first got me to try to plot that before
I went over there from the papers that he brought me. A description of the deed he s;iid it was.
Q. You said that it wouldn't close, didn't you?
A. It wouldn't close at all.
Q. You went and made the survey and used this deed to
foIJow the course whicq was set out to make the corners, is that
right?
A. I started with this Gum tree and ran with these three
lines and then ran with the road from there to the beginning.
Q. Mr. Jessee, in order that the court may more clearly
understand some of the questions that I have asked you, I
will ask you if you will fife this map which I have drawn and
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shown you with your evidence for the benefit -of the Court?
Have you any objections to that being marked for the court
to see?
A. I ain't got a thing to do with your map.
page 73 ~ Counsel for Complainant objects to the filing of
the map made by Mr. Griffith and asks that he
have the same included himself in another and proper way.
Mr. Griffith states as follows:

In order that the record may be made authentic I will ask
the stenographer to place some identification on the map which
I have handed to Mr. Jessee and interrogated him about. I
will ask the stenographer to check and examine this "Exhibit
Map" on common yellow scratch paper and put some mark on
same that .can be later identified.
RE-DIRECT EXAMINATION
By C. S. Wilson:

Q. Mr. Jessee, will you take with you the original deed
from Marjorie Dell Addison and Stanley Addison to James
Oliver Salyer, being dated February 23. 1939, on the back of
which is a certificate showing the date and place of recordation
and signed by Willie A. Combs, Deputy Clerk and plat the
calls as they are shown in said deed and file this plat with our
depositions in this case.
A. I can draw the lines of that but you couldn't get that
together.
Q. Read him the question.
page 74 ~ A. I can do that.
Q. Did you make a plat of the calls as shown in
this deed?
A. I tried to but it wouldn't close out at all.
Q. By following the calls in this deed I will ask you
whether or not any of the calls would take you below the
public road?
A; Yes, ·sir. As I told you there are several calls that I
just had to change the letters S to the letter N. They run with
the road by .changing the letters.
Q. Was it necessary for you to shorten some of the lines
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called for in this deed in order to keep from going below the
·
·
··
public road.
, A.- Yes. You had to shorten them. to make them stay
in the center'of the road. - Sometime just a little bit.
. · Q. · To refresh your memory did you make the survey
of the J. 0. Salyer tract above the road on the 15th day of
April. 1940?
..
A. · Somewhere along about then. I guess I have the date
of it at home. If you have the date I ran it I guess that is
right.
Q. You have been asked at length about calls in your
plat varying from the calls in the deed made to J. 0. Salyer,
I will ask you if it isn't .?'..fact that the calls contained in the
deed to J. 0. Salyer was ~ade up by H. J. Tate and that Mr.
. ·.
Tate did not run any lines other than the lines· folpage 75 ~ lowing the highway and that in running them he:
·
has used the description of S. W .. when he should
have used N. W.
·
Objected to becaus~ this witness wasn't there and he
couldn't know what John Tate did.
A. Not any more than what I have. been told, but I do
know that them lines that you had to change them before you·
could follow the road.
RE-DIRECT CROSS EXAMINATION

By A. T. Griffith:
Q. Mr. Jessee, ·on the Re-Direct Examination Mr. Wilson asked you to make a plat of the lines as they are. called for
in the deed. So that you may have it in condition that I think
it may be worth somethirg to him I will ask that you follow
in that same map you m._ake the exact ca!ls set out i~ the deed
until you get to the last ·three calls set out in the deed until you·
get to the last three calls and that in the last· three calls you
change the letter "S" of each of the last three calls to "N" and·
etther add to or take off :of the distance sufficient space to make
it close and calculate that 'acreage that will be contained. Will
you, do that?
,
· ··
j

I'
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•

'

,•

,-

~
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•

•

:

;_

:

Counsel for Complainant pas. _ask~~ that Mr. Jessee file.
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with his depositions a m:ip and plat of the calls in the deed
from Marjorh Dell Addison and husband to J; O.
page 76 ~ Salyer just as they are written in the original deed.
and Mr. Jessee has stated that he will do so. Counsel for Complainant asks that this be done and that if Mr.
Griffith wants a plat of the calls different from those in the
original deed, I suggest that Mr. Jessee make a separate map and
plat as .called for by Mr. Griffith.

A.

I will.

And further he saith not.
Signature waived by
agreement of Counsel.
The witness, AARON JESSEE, being recalled. deposes
as follows:
By C. S. Wilson:

Q. Mr. Jessee, do you know of any known corners to
this Clark land?
.
·
·
A. The Blackgum tree is.
Q. How long h.ive you know of this Blackgum Tree being a known corner to thP. Clark land?
A. About twenty years.
Q. · Where is th~s tree located with reference to the public
road?
A. Well it is on the left of the road as you are go·
ing Southwest.
Q. Is this tree located on the side of the road?
A. Yes. sir.
Q. Does Hal Owens corner at this Blackgum Tree?
A. Yes, sir.
page 77 ~

CROSS EXAMINATION

By A. T. Griffith:
Q. This one Blackgum Tree is the only known corner
on the Clark farm?
A. It is the only corner there.
Q. That is the only tree that is marked as a corner tree
on that survey as you know of?
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A. . Yes.

On the corner that you start on.

And further he saith not.

~

Signature waived by
agreement of .counsel.
The witness, TIVIS J. JESSEE, being recalled, deposes
as follows:
By C. S. Wlison:
Q. Mr. Jessee, on the survey which you made for Mr.
Salyer your plat and description begins as follows: "Beginning at a Blackgum, corner to H. S. Owens' land. with his
_lines N 86t'2 E 40 poles to a Oak: N 46'!4 E 38 poles to a fence
post at Tom Warner's line; and with Warner's line S 27Y2 E
40 poles and 5 links to a stake in the road." Do you understand where these three comer~ are?
A. Yes, sir.
Q. Is the Blackgum which you referred to a known corner of the Clark land?
A. Yes, sir.
page 78 ~ Q. How long have you known this Blackgum
being a known corner in the Clark land?
A. I don't know. I guess I have known that corner
there for thirty years or more.
Q. Now running from the Blackgum N 86!/i E 40 and
N 46Yi E 38 poles to a fence post in Tom Warner's line,
whose land joins these two lines?
The foregoing question and answer thereto is· objected to
because he asked this· witness for a mere .conclusion .as to the
law by ·asking the witness to determine the legal title by a matter of opinion. It is immaterial and inadmissible for any pur·
pose and a question which the witness is not even permitted to
offer an opinion on under the rules of law.

A. Hal Owens· to the best of. my knowledge.
Q. In running these two lines did you run with the
fence as now located between Howl Owens and J. 0. Salyer
o.r ot?
A. Yes, sir. I did.
Q. In running the lines from the fence post, a corner to
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Tom Warner, 27!/z E 41 poles 5 links to the public road, what
did you run tha~ line with?
A. To the center of the public road.
Q. Did you run that line with a fence or not?
A. Yes, I ran that with the fence.
Q. With the exception of the three lines mentioned
above as running with the Owens land and the Warner land
What do all of the other lines on your plat run
page 79 } with?
A. They run with the road.
Q. What part of the road?
A. They run with the center of it.
CROSS EXAMINATION

By A. T. Griffith:
Q. Mr. Jessee, since you were on the witness stand before and I asked you to make a plat of the lands mentioned and
described in the deed to J. 0. Salyer with three alterations in
the changing of the course of the lines-three calls-since we
were here I have made a map of those calls with those changes
which I here hand to you and ask you to look at it and to
place this protractor on the first call which is N 8 1 E 8 1 6 feet
and I will ask you to check that and see if that line is drawn on
that course. Is it?
A. That looks like it. You might get that to close up
there on paper but you have some of the other man's land in
there with it:
Q. Now I have a yard stick which I will place on that
course and if we make this distance on a scale of two hundred
feet to a inch, I will ask you whether or not that distance is
four and one-fourth inches, is that correct?
A. It looks to be.
page 80 } Q. Now I am · placing this proctrator on your
next call which is N 4 7 E and I. will ask you to
look at this map and state whether or not that line is drawn
in a course of N 4 7 E? Look at it here and see.
A. Yes. As I told you awhile ago you can draw a map
bufyou have part of the other man's land in there with it. The
map that I draw-the degrees and calls are there.
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Q, .. Now .f:have. placed this yard stick on the last call
which calls for 489 feet. · I will ask you to state please whether
or not. that 'dista:nce ·is two and a little over a quarter inches?
Is that right?
.
A.::-. It·Iooks to be that way.
Q. · Now: by · placing this ,protractor on the next call
which is S 27-30 E I will ask you to check that course and see
if this line is drawn, according to this protractor on the degr~e of S 27-30 E. Is that drawn on that course?
A. You have your protractor lying on: that degree it
looRs like. . : .
.
.
Q. Isn't this North and South line on the protractor as
near· accurate with the North and South line on the paper as
possible? .
A. It doesn't look like it is very far off.
page 8 1 . } Q: . Now by placing th~ ya.rd stick o·n that li'ne as
· ·, · ·:drawn, I will ask ·you to state whether or not the
distance is· ·correct?
A. ··r don't know enough about it to state how much you
have those lines but you could make them maybe to close.
Q. Now isn't this measurement on this yard stick three
and a little over one-half inches?
A. · According to your measureme11t it is.
Q. I have a yard stick on it, don't I?
A. Yes.·
Q. Being two hundred feet to an inch how much should·
the line be to make 714 feet?
A. .To. make it tally out?
A. If you count two.hundred feet for the first inch two
hundred feet for the second inch, and two hundred feet for ·
the third inch that will make six hundred and one-half inch
more will make seven hundred, won't it? And fourteen feet
is about one-eighth of an inch, isn't it?
·
A. I. don't pretend to know anything about that map
or what:degree you have drawn it on.
Q. From this measurement that I have shown you,
hasn't each one of these liqes that I have shown you been on the
scale of .two hundred feet to the ·inch?
.
. ·A. I don't
'for' c'ertain because I don't know
page 8 2 ~ ·} .. whether you · ha'~· .,th( irotractor right on the line

know

. ,.

'
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or not. I wouldn't pretend to tell you anything
for certain that I don't know for certain.
Q. Didn't I ask you on each occasion to check this protractor and see if it was right on the line? Didn't I do that?
A. I know that you did that. As I said, you can .take
that map ,and make it close on paper and this wouldn't show
like it was on the land.
Q. Then you don!t mean to say that by changing those
letters S to the. letter N in the three last calls and showing the
same measurement that this land won't close?
A. It might at that I tell you by taking in Hal Owens·
land.
Q. Just forget that' y.ou arc deciding what Howl Owens
gets for he is not before this Court and we are not trying that
now.
A. Well.
Q. Now can't you take this diagram that I have here and
scale it and take this protractor and in five minutes tell this
stenographer whether or not there are any errors in it or not?
A. I guess I could but that wouldn't be worth a brownie
to me or you or anyone else.
Q. That may be your judgment but you are not
page 83 ~ a lawyer and in my judgment that is decisive and·
I will ask you to take this map that I have drawn
and this protractor and make a statement whether or not there
is any inaccuracy in either the course or in the scale enclosed
'
in this map.
·
Counsd for complainant will admit that there is no inaccuracy in the map made by Mr. Griffith if that will satisfy
him.
Mr•. Griffith states that that is perfectly satisfactory.
Q. . In view of the stipulation that Mr. Wilson has put
in, I will ask you if you can't take this map and make a calculation of the acreage that is contained in that in a very few
minutes?
A. Well as I told you, you might have this acreage in
there running that out by getting in part of Hal Owens's land.
Q. Whether we get Owens land or not, or who's eve.r
it is, I havt? made a calcuJation of what I think is contained in
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this body of land and I know that it isn't exactly accurate bot
I believe that it is within one-tenth of an acre of it what 1
counted in this map and I will ask you if you won't take this
while you are on the witness stand and make a .calculation and
see if this boundary which I have mapped ouL
page 84 ~ doesn't contain 16.2 acres. Would you take it
there and check it and see if that is correct or tell
me what you counted it to be.
A. I counted it to be 12.4 acres.
Q. But you counted it what was in your map, Mr. Jessee but I asked you to count what it was in my map which I
have handed you and not what is in yours.

In order to save time, Counsel for Complainant will admit that the map· made by Mr. Griffith will likely :figure out
16.2 acres of land but wishes to further state this map does
not follow the established line between the Clark farm and
the Hal Owens farm or between the Clark land and the Tate
land, now owned by Tom Warner. Nor does it compare with
the survey made and filed herein by T. J. Jessee. surveyor, or
to the calls as they are "in the deed from Marjorie Dell Addison and husband to James 0. Salyer".
In view of the stipulations of Mr. Wilson and in order to
save both of us the necessity of formilly introducing long
drawn-out testimony on matters which does not seem to be
in issue, if it will' be further stipulated that the map above
mentioned, about which the witness has been marked filed for
identification, it will eliminate the taking of quite a lot of additional evidence.
Counsel for complainant agrees that said map be filed for
the defendants for the purpose of identification and marked
"Exhibit A. T. Griffith Map" and that the map may now be
filed as evidence for the defendants.
page 85

~

And further he saith not.
Signature waived by
agreement of counsel

The witness, TOM WARNER, being recalled, deposes
as follows:
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By C. S. Wilson:
Q. Tom, do you know of any known corner on the part
of the Clark land purchased by J. 0. Salyer?
A. Yes, sir.
Q. What is that corner?
A. It is a Blackgum, corner to me, Aaron Jessee, Hai
Owens and J. 0. Salyer.
Q. How long have you known this Blackgum to .be a
corner on rhe Clark land?
A. Eighteen years.
Q. Where is the Bfackgum located with reference to the
public road?
A. Right beside of the road.
Q. Mr. Warner, I will ask you whether or not the land
that you own joins the J. 0. Salyer tract by one straight line.
A. Yes, sir, one straight line.
Q. What two pointr does this line run between?
A. It runs from a corner at a stake in H. S. Owens' line
to a stake in the middle of the road.
Q. Is there a fence located on this straight line?
page 86 ~ A. Yes, sir.
Q. How long has this fence been located on this
line?
A. It has been tliere four or five years. We, Stanley and
I, built it, Stanley Addison lived there a year or two after we
built the line.
Q. Who put the fence up on this line?
A. Me and Stanley Addison and Emmett White.
Q. Was the line surveyed before you built the fence?
A. Yes, sir.
Q. Who surveyed the line before you built the fence?
A. Tivis Jessee ran the line.
Q. Had there been a fonce on this line before you built
one?
A. No. sir. There hadn't,
Q. \\Tas this fence there at the time of the public auction
sale at which Salyer purchased part of the Addison land?
A. Yes, sir. It was there.
Q. Is there a fence between the Salyer land and the H.
S. Owens' land?
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A.
Q.

Yes, sir.
Was it there on the date of the sale?
A. Yes, sir.
page 87 } Q. About how many years has that fence been
there?
A. I have been down there eighteen years and there· has
been a line fence there ev~r since I have 'been down there and
they tore it out and put up a new fence about ten years ago.
·. Q. How many straight lines is that fence running on?
-· A. You mean between H. S. Owens and Salyer's? I
would think just one. It just seems to be a straight line. Howe~er, I couldn't say for there might be an offset.
Q. Do you know how many lines this fence runs on?
A. No, sir.
··
CROSS EXAMINA,:'ION
By A. T.,Griffith: .
'

•

,',

•I

'

Q. · Mr: ·Warner; 'if I· understood you correctly, Aaron
Jessee was the man who put the stakes up to show you and
Stanley Adclison-·about ·where to build the fence between you
and MarjorieAddison?
. A. We had it run and we just put up stakes so wide and
then got him to put up stakes where the posts went just to get
it true.
Q. Aren't you mistaken about T. J. Jessee being the
surveyor who partitioned th.e William Clark land? Wasn't
that'Frank Fugate?
·A. We went after Mr. Frank Fugate and he was
page 88 . } sick and he told us to get T. J. Jessee that he could
·
run it for us. That was when the Clark land was
first divided. ·We had our lines up before Stanley Addison ever
sold his land.·
,
Q. But you are answering different questions from what
I am asking you. Mr. Warner. Now isn't it a fact that Frank
Fugate divided· the William Clark land as the surveyor and
one tract was.laid off to Mrs. King and you bought Mrs. King's
share?

A. That is right.
Q.

After Frank Fug~te had surveyed there. you and one
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of Mr. Clark's sons went to Mr. Fugate to get him to show you
where these lines were. He told you to get Mr. Jessee to point
it out. didn't he?
A. That is right.
Q. How did Mr. T. J. Jessee take that partition and go
there to show you where those lines were or did Aaron Jessee
show you?
,
A. T. J. Jessee went....
Q. What papers did T. J. Jessee have when he undertook to show you and Stanley Addison where those lines were
located?
A. He got a copy of the map and deed up here at the
courthouse.
Q. Did you come to get it?
A. Yes, sir.
Q. Where is that paper?
page 89 ~ A. It might be at home.
Q. Then Aaron Jessee went back there and
undertook to show you where to put the posts to make it on
the true lines?
.
A .. Yes, sir. We just wanted to do a good job. It called for a straight line and we wanted to build a straight fence
and wanted somebody to help as stake it.
·
Q. Now after the partition of the W. M. Clark land you
bought the share laid off to Mrs. King who was a daughter of
W. M. Clark?
A. Yes, sir.
Q. Have you checked the calls in the share that was laid
o.ff to Mrs. King with the calls laid off in the share which was
laid off.to Marjorie Dell Addison?
A. No, sir. I never checked it for I had no need to.
Q. But you do know that the Blackgum comer is the
starting point that survey in the lines of the W. M. Clark
lands?
.
A. Yes.
Q. And that is the only known corner that is anywhere
on the lines of the Marjorie Dell Addison tract, is it?
A. That is the only one that I know of.

RE-DIRECT EXAMINATION
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By C. S. Wilson:

Q. When you and Stanley Addison were· building the
fence on this one straight line between the Clark land and the
land you now own did you know where the two corners, or
the two ends of this line were?
A. Between me and him? We did not know
page 90 ~ what the end was at the road but on top of the
hill in the H. S. Owens line there was a stake.
Q. How did you find out where the other end of the
·
line was down at the road?
A. \Ve started digging post holes down at the road and
there we found out that if that was on the line that there
would be an elbow in the line fend because the stake had been
moved or something and than we had to have the line run.
You couldn't make a straight fence out of a crooked one.
Q. After you had this line run did the surveyor place 1
marker at each end of this line?
A. Yes, sir.
Q. Was the fence, constructed by you and Stanley Addison, put on a straight linesiunning between the two corners
or not?
A. Yes, sir, as straight as we could get it and we tried
to do it as near right as we could.
Q. Is that fence still there where you and Stanley Addison put it?
A. Yes, sir.
And further he saith not.
Signature waived by
agreement of Counsel
page 9 1 ~ EXHIBIT A. T. GRIFFITH MAP
M. V. B.-May 1, 1942
(See Manuscript)
page 92 ~

EXHIBIT MAP
M. V. B-May 1, 1942
(See Manuscript)

page 93 ~ Next came J. O. SALYER, a witness of lawful
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age, who, after first being duly sworn. deposes as
follows:
DIRECT EXAMINATION
By C. S. Wilson:

Q. Please state your name, age and place of residence?'
A. J. 0. Salyer, age 27, I live in the Moccasin Magisterial District of Russell County, Virginia.
Q. Are you the complainant in this case?
A. Yes, sir.
Q. Were you present at the public auction sale held at the
Clark farm by Marjorie Dell Addison and her husband in
1939?

A. Yes, sir.
Q. Who was the auctioneer?
A. Tom Williams.
Q. Did you bid on this land in person or put your bid
down by an agent?
A. I had it done by Tom Campbell.
Q. \Vhat part of the Clark Farm or Marjorie Addison
farm did you have your bid placed on?
A. That part of the land above the road.
page 94 ~ Q. Did you place, or have placed, any bid whatsoever on any of the Clark land lying below the
public road?
A. No. I did not.
Q. Did you place youli bid by the acre or by the boundMy?
•
A. By the acre.
Q. What land was being offered for sale when your bids
were placed?
A. The lot that laid above the road.
Q. What was your highest bid on this land lying above
the road?
A. $65.00 per acre.
Q. Is that what you purchased the land at?
A. Yes, sir.
Q. Did you know at the time you were bidding what the
acreage was in the tract lying above the road?
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A. Ne. I did· not.
Q. Did the auctioneer tell you at that time, or tell the
crown at the same time, how much land was in the tract lying
above the road?
A. No. He said that he would get a man to come ·
page 95 ~ down there on Monday after the sale and have it
surveyed. He said that it might be eighty acres
and that it might be ten ac!"es that you would just pay for what
you got.
:· Q. Did Marjorie Dell Addison and her husband make
you a deed to any part of the Clark farm?
A. Yes; sir.
Q. . What
acreage·did
the deed recite as being
conveyed to
?.
.
.
'
.
.
you ..
' A. 16. 1 acres.
Q. Did you pay them for 16. 1 acres at the rate of
$65.00 per acre or a total purchase price of $1.046.50?
A. · I paid $65.00 per acre for I 6. 1 acres. Figure it
$1,042.00.

in

Q. How much of the $1'.046.50 'did you pay cash
hand?
A. I paid one-third.
Q. · What did you do about the. balance of the purchase
price?
A. I gave three notes for the balance.
Q. · Did you give thtse notes to Stanley Addison and his
wife?
A. Yes, sir.
page 96 ~ Q. Did you later learn. that you had not receiv·
ed 16. I acres of land?
A. Yes, sir.
Q. Did you have to pay the purchase money notes?
A. .,Yes, sir.
Q. Who was. the holder of these notes when the time
came to pay them off?
A. Fraley Har~ock.
Q. Have you 'paid these· purchase money notes to Fraley
·
·
Hartsock?
A. I have paid all of them but one.

Bo
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Q. Is Fraley Hartsock looking to you for payment of
the balance that you owe on this note?
A. Yes, sir.
Q. Was Fraley Hartsock the holder of these notes at the
time you found out that you had not received 16.1 acres of
land from Addisons?
A. Yes, sir.
Q. How did you happen to discover that you had not
received 16. 1 acres of land? ·
A. Well I never did think it was there and I decided that·
I would have it surveyed.
Q. Who, did you get to make the survey?
page 97 ~ A. Tiv Jessee.
'
Q. After Tivis Jessee had surveyed this land did
you say anything to Marjorie Dell Addison or her husband
about the shortage?
A. I did not.
Q. Did you have anyone else to speak to them about the
matter?
A. No, sir. i'did not.
Q. Who did you go to about the matter of a shortage in
acreage?
A. Well I had it surveyed and I talked to different people
about it and asked their advice about what they would do
about it.
Q. Was any demand made on Addisons to make up to
you for this shortage and if so, what was their reply?
A. Yes, sir. There was a reply.
Q. . Read the question.
A. They haven't offered to make up for any shortage.
Q. Read the question again and let him answer both
parts of it.
A. Their reply was that they sold the land to
page 98 ~ Williams and they said they weren't entitled to
pay me.
Q. Did you ask them about this yourself?
A. No. I haven't talked to them about it.
Q. Who asked them about it for you?
A. Some different people asked them about it.
Q. Name them?
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A. Stanley Addison came to me himself and he said that
he wanted to do that-that· he didn't understand it and that
he would like to get it straighte_ned up and that he was coming to Lebanon that day and he would come back the next day
and talk it over with me.
Q. Did he come back and talk it over with you?
A. No. sir. He did not.
Q. Did you have any other conversations with him
about it?
A. No. I have not.
Q. Then what was the next thing you did about it?
A. Then I made some efforts to see if I could get my
money back out of it that I had already paid in.
Q. What efforts did you make?
page 99 ~ A. Well I brought suit against them.
Q. In what court did you bring suit?
A. It would be in the Trial Justice's Court here at Lebanon, I reckon.
Q. Was the land on which you had your bids placed
under fence at the time of the sale?
A. Yes, sir. It was all under fence at that time and has
never been touched sin.ce.
Q. Are the fences -.rill located where they were at the
time of the sale?
A. Yes, sir. The fences are still at the same place.
Q. Were· you pres.enc when Tivis Jessee surveyed this
tract of land?
A. Yes, sir, I was present when he surveyed it and when
John Tate surveyed it, too.
Q. Did you go along with the surveyor while they were
making the survey?
A. Yes, sir.
Q. What lines did Tivis Jessee run with in· making his
survey?
A. He &tarted out with the corner at the Blackgum Tree
and ran to the top of the hill with the Warner line?
Q. What did he run with?
·
·
·
page I oa ~ A. He ran with the fence.
Q. When he got to the top of the hill what did
he run with getting back to the road?
A. He ran with the fence getting back to the road.
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Q. When he ran the line with the road what part of
the road did he run with?
,
A. The center.
Q. Have you put any improvements on the tract of land
which you purchased from Addison and if so what were they?
A. Well I built a house on it and some outbuildings...•
Chicken house, hog pen . . . that's all.
Q. What kind of dwelling house did you build?
A. A small four-room house.
Q. Approximately what has these improvements .cost
you?
A. Well the house cost me about $800.00 or $900.00
and the other little buildings . . . well I wouldn't hardly
know.
Q. Who purchased the part of the Clark Farm lying
below the road on the date of the sale?
A. I understood that Tom Williams had it.
Q. Did you bid on any of the land lying below
page 101 ~ the road?
A. I did net.
Q. Did you say that you were present when John Tate
surveyed this tract of land?
A. Yes, sir. I was there.
Q. Did Mr. Tate survey the whole tract or just a part
of it?
A. He started at the Blackgum Tree at the corner in the
road and went around the road - the center of the road
a little ways - and picked up his stuff and came on back.
He never went upon the land. He never got out of the road.
Q. Do you know where the complete description con·
tained in your deed from the Addisons came from?
A. Where the deed came from?
Q. Read him the question.
A. No. I don't know where they got it. I came up here
the day they were to make the deed to the land and they
couldn't get it plotted. Said it wouldn't plot that they would
have to come back the next day.
Q. Who said that they .couldn't get it plotted?
A. Mr. Tom Williams and John Tate.
page 102 :- Q. Did you come back the next day?
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A. Yes, sir.
Q. Did Addisons give you a deed this next day· that you
came back?
A. Yes, sir.
·. Q. Is that the deed which you have had recorded in the
Clerk's Office of this County?
A. Yes, sir. That is it.
Q. Is that the only deed that you have received from
Addisons or anyone else for the land which you purchased at
the public auction sale held by them?
.·.. A. Yes. That is the only deed that I have seen.
. Q.. Were S~anley Adqison .and his wife present when
the deed was made to you?
A. Yes, sir.Q. ·Who drew: up the deed which was made to you, if
you know?
A .. .I believ~ were Attorney George A. Pruner, h.ere · at
Lebanon.
Q. Had you placed any improvements on this land be~
fore you discovered that vou did not have as much as I 6. 1
acres?
'
.
.
A. Yes. I went and started tearing down the
page 1 03 ~ old house the next week after I bought the _land
, and went to· building a new dwelling house.
Q. Was the land ~old at the public auction sale mentioned about all of the real estate in this county belonging to
Marjorie. Dell Addison and her husband?
A. Yes, sir.
Q. Did they own any personal property after this sale?
A. Not any that I know of.
Q. I said personal property?
A. Well he might have had a little stuff.
Q. Weren't these parties in the mercantile business at the
time of thi~ sale or did they go into that. just after this sale?
,
A. They went in after the sale. The next week.
Q. Do they still operate this business or has it been sold?
A. It has been sold I suppose.
. .. Q. At the time .they were .in the store business did they
own any motor vehicles or other. personal property that you
know of?
·
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A. They owned a truck.
page I 04 ~ Q. Do .they still own this truck?
A. No, they don't own the truck.
Q. What became of it?
A. They swapped it off about a year ago or something
like that for a new car.
DIRECT CROSS-EXAMINATION
By A. T. Griffith:
Q. Mr. Salyer, weren't you mistaken a few minutes ago
when you mid that you began to tear that house down about a
week after you bought it?
A. It couldn't have been over a week or two weeks because I commenced tearing it down before he got ·his things
moved out.
·
Q. Didn't he have thirty days to deliver his possession
to you?
A. He said he might be there thirty days, at the sale when
it was up, and it might not be over a week and it might be
ten days.
Q. It was. announced at the sale that he would have
possession for thirty days?
A. In case he didn't move. · If he did he would
page 1 05 ;- give up possession the next week.
·
Q. Didn't he stay then more than two weeks?
A. Well I wouldn't be positive of that for he moved
right off. He bought the stock of goods and moved right off.
Q. Now isn't it a fact that the time Stanley Addison
.came to talk to you was after you had done sued him and the
papers had already Geen served?
A. He came down there the same day.
Q. Now then you had never said anything to Stanley
Addison or his wife about any shortage until after you had
had the suit instituted, isn't that right?
A. I wouldn't know whether or not it had been started
and the papers served on them.
Q. And he carrie to see you after you had done been up
here and directed the suit instituted?
A. He came to see me the same day.
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Q. It was after you had already come to Lebanon and directed the suit to be instituted?
A. I had done come and had the land surveyed and seen
the shortage. I had been to Lebanon that day.
Q. Now you never talked with his wife any
page 1 06 } thing .about it at all?
A. She just flew up about it and threatened to
thresh me if I came in th~r store.
Q. They never told you that, did she?
A. No. she didn't tell me.
Q. Someone just told you?
A. Someone told me that and I would pass her or Stanley in the road and they would turn their heads and not even
speak to m('.
Q. Isn't it a fact, Mr. Salyer, that after the sale to you
was made and the sale to the other tract of land was taken over
by Tom Williams, Tom Williams told you in the presence of
H. J. Tate that if you desired it that they would agree on a
surveyor to come there and survey that tract of land to see
how much you were to pay for it, is that right?
A. No. That wasn't talked.
Q. Didn't you state a few minutes ago that they said
they would have a surveyor to-survey there Monday?
A. They said that they would have a surveyor
page 107 ~ come down to see how many acres there were in
.
· the tract· above the road that I bought.
Q. Didn't they ask you to agree on some surveyor that
would be satisfactory to make this survey?
A. No. They did not.
Q. Dtd they tell you who they planned to have to come
'to survey it?
A. They said they would bring John Tate down to
survey it.
Q. John Tate was ~lready down there, wasn't be?
A. He was down there the day of the sale.
Q. That was the day they told you on Saturday that
they would bring a man back on Monday to survey it?
A. Yes, sir.
Q. They didn't ask you to agree on a surveyor?
A. They didn't ask me to do that.
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Q. Did you and Tom Williams agree between yourselves that you would take the piece above the road for I 6. I
acres and that he would take the blaance of 1 8 acres or whatever it was in the deed?
A. No. That was not mentioned.
page 108 ~ Q. You didn't agree in the presence of John
Tate, Tom Williams and others there that you
would take it for 16. 1 acres without a survey?
A. Those words were not mentioned.
Q. Well how did you happen to be going with John
Tate when he was surveying along the road?
·
A. They were supposed to furnish a surveyor and survey it off for me and, of course, I was interested in it.
Q. Did you object to John Tate making the survey along
the road?
A. Yes. I told him thal\ I didn't know that he was a
surveyor.
Q. Was that all you said in the way of objections?
A. I told them to go and get Mr. Frank Fugate.
Q. Told who?
A. Tom Williams and John Tate. I told them to go
and get Fr~mk Fugate.
Q. What did they say?
page 109 ~ A. They said that that would be all right so I
came up here the next day and they said that they
had not gotten this plotted but that they :b'elieved there would
be sixteen acres of it and he said that if l was not satisfied with
this for to get another surveyor.
Q. What was said then?
A. Mr. Williams said Stanley and his wife are here and
wanting the money and Williams said we didn't want to pay
for anything until we got a deed. He said that they had made
two trips and they just rushed me and I told Mr. Williams then
that there wasn't that much land there and he said he believed
there was.
Q. But you never agreed in anybody's presence that you
would take all above the road there for 1 6. 1 acres and for him
to take the balance at 18 acres?
A. It was never mentioned.
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. Q. You got. all of the improvements that was
Marjorie. Dell Addison land, didn't you?

-on

the

·. . This question and any answer thereto is objectel to because .irr-elevant and immaterial.
•

page

I

~

A

Yes. There was some old buildings there.
· · . They w~re just ready to fall.
·. · Q. Th~ ,barn wasn't ready to fall was it?
A. People said they would be afraid to go in there out
· of the rain.
Q. Hadn't there been about one-fourth of an acre of tobacco hanging 'in it when you bought it?
·
A. No. There was not any tobacco in.it at all.
·Q. The year before, did1tt it hold one and one-fourth
acre of tobacco? ·
.
·
A. I didn't own it then and· I couldn't say.
Q. It hasn't fallen yet, has it?
A. It is still standing there.
Q. You still use it, don't you?
A. No. We are afraid to put.our stock in it.
Q. There is nothing to keep you from bracing, it, 1s
there?
· A. Finances sometimes.
Q. You mean to say that there wasn't any tobacco in it
last year?
·
·
A. I didn't raise any but Mr. Tom Warner brought
maybe a truck load-fifty sticks or something like that....:....Over
1 1-~

~~

' .

Q. Wasn't ~ome tobacco grown on your land
last year and put in there?
A. If there was I knew nothing about it. I- had
no land under cultivation except a small garden last year.
Q. The year before that, didn't you put tobacco in it?
A. I had a little tobacco in it.
Q. Now that barn is in as good a shape as it was when
you bought it. isn't that right!
· A.·. -We aim to tear it down.
Q. You had already used: it one year, hadn't you?
A~ ilt was there when I· moved there and has been evtr
since.

page
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Q.

You used it for tobacco the first year, didn't you?

This question and all similar questions and any answers
thereto are objected to because irrelevant and immaterial· since
it has not been shown that J. 0. Salyer or anyone else who
was bidding on the land at the public auction sale were to pay
for improvements then on the land over and above what their
bids was at the time of the sale, and ·no agreement at any
later date that he was to pay for these improvements in addition to paying what he did.
1 12 · ~

A. That is right.
Q. Anything wrong with that stone dairy?
A. It is just a trap.
Q. Has it a deadfall in it
A. It looks more like a hog pen to me.
Q. Are you using it for any purpose?
A. We are making out with it.
Q. What do you keep in it?
A. I keep different things.
. Q. It is a stone dairy, isn't it?
A. Just about halfway.
Q. Anything wrong with the smokehouse?
A. Yes. It is about half water when it rains. The
water runs in.
Q. Run from the outside or through the roof?
A. It runs through the stone walls and through the roof.
Q. Well you .could ditch it and keep the water- from
running in from the outside, couldn't you?
This line of examination is objected to for the same
·
reason assigned hereinbefore as my last objection.
page 113 ~ A. I could dig a ditch but it wouldn't stop tho?
watei: from· running in between the stones~
page

RE-DIRECT EXAMINATION
By C. S. Wilson:
Q. Mr. Salyer, how much does the Tivis Jessee Survey
show that you did get in land?
Objected to as asking for hearsay evidence which is inad •
missible for any purpose or cause.
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A. 12.2 acres or 12.4 acres, I wouldn't be positive.
.Q. How much of this twelve and a fraction acres is cul·
tivating land?
A. About one and one•half acres.
Q. Outside of this one and one·half acres how does the
rest of this land lay?
A. It is just woods, brush and rocks.
Q. Is the balance of it steep or level?
A. It is all steep land.
Q. Do you mean that the whole twelve and four·tenths
( 12.4) acres is all steep land?
A: · Well there is just room for a house and a. small yard
that. you would say that is practically level.
Q. In your opinion is $65.00 per acre the high
page 1 1 4 ~: price for this land?
A. It is a real high price. The land is worth
about $30.00.
Q. Do you consider· the improvements that were on the
land at the tinie you.purchased it worth anything to you?
A. We were figuring at the time I bought the land that
it was worthless·and that we couldn't use it.
RE-DIRECT CROSS EXAMINATION
By A. T. Griffith:

Q. You didn't lose any of that acre and a fraction of cul·
tivation land when you bought it?
A. I don't know whether I have lost it or not. I still
have twelve acres.
Q. You knew there was no more cultivation lands there
when you bought it, didn't you?
A. Y cs. I bad been on the place two or three times but
I did not notice it then.
And further he saith not.
Signature waived by
Agreement of Counsel
page 115 ~ By A. T. Griffith:
Motion is made by counsel for Defendants to
-strike out all of the evider..ce taken because of the motion heu:
tofore assigned.
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The further taking of these depositions .is hereby adjourned to the same place .ind between the same hours, on the
7th day of April, 1942.
MARIAN BOOHER.
Notary Public.
page
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} Virginia:
In the Circuit Court of Russell County.

J. O. Salyer

Complainant
vs.
()
DEPOSITIONS FOR COMPLAINANT
Marjorie Dell Addison and Stanley Addison
Defendants
MET at the office of C. S. ·wilson, in Lebanon, Virginia·.
at Io: oo o'clock A. M. on the 7th day of May,· 1942, pursuant
to adjournment by agreement of counsel, for the purpose of
taking further depositions on behalf of the complainant in the
above styled ~ause.
·
Present:

J. 0. Salyer. in person, and by Counsel ·
A. T. Griffith,
Counsel for Marjorie Dell Addison and
Stanley Addison.

The witness TOM CAMPBELL. a witness of lawful age.
who, after f.rst being duly sworn, deposes as follows:
DIRECT EXAMINATION
By C. S. Wilson:
117

~ Q.

Please state yo~r name. age. and place of
residence?
A. Tom Campbell. age 65, Moccasin Magisterial District of Russell County, Virginia.
Q. How far doyou live from the W. M. Clark farm?
A. I would say four miles.
Q. How long have you. lived that· close to the W. M.
Clark farm?
' : . A. About thirty-eight years.
Q. Were you present ·at the public auction sale in Febpage

Marjorie D. Addison, et al vs. J. 0. Salyer

91

Tom Campbell
ruary, 1939. when Marjorie Dell Addison was having her
share of the W. M. Clark farm sold at public auction?
A. I was.
Q. Did you do any bidding at this sale?
A. I bid the land· above .the road off.
Q. "\Vho were you acting or bidding for?
A. J. 0. Salyer.
Q. Why were you bidding for J. 0. Salyer?
A. At his request.
Q. Speaking with reference to the public highway, please ·
state what lands were or part of the Marjorie Dell Addison land
was being offered for sale at the time you placed the bids for
J. 0. Salyer.
A. It was the land above the road. The land
page 1 1 8 ~ th:.t the sale was being held on at that time. To
begin at a gum tree in· Hal Owens's line, comer,
and with Owens line to Tom Warner's corner and with his
line to the road: thence with the road to the beginning.
Q. What was announced by the auctioneer. if anything,
at the time the land above the road was bein.g offered for sale?
Objected to because irrelevant, immaterial and inadmiss·
able for any purpose and further because of the objectiont
noted to the taking of any evidence heretofore set out in the
formal objE·ctions.
A. It was announced that he would sell this land by the
acre and that it would be measured on Monday or the first of
the week, I can't just remember.
Q. Was anything said. about what this land was to run
with or just where it was located?
A. It was to run with these lines and ~ith the road back
to the Gum.
Q. Who announced that?
A. The auctioneer.
Q. Name him.
page 1 1 9 ~ A. T. G. Williams. That was the way I
bought it.
Q. Did the auctioneer or Stanley Addison or his wife
announce or state there at the time of the sale what acreage was
.contained ;n the tract above the road.

~2
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Objected to for the ~me reason.
A. ·Not as I know of.
Q. When you were bidding oh this land for J. 0. Salyer.
were you bidding on it .by the tract or by the acre?
A. By the acre.
Q. Was it offered for sale by the tract or by the acre?
A. By the acre.
Q. \Vhat was the high bid which you pla~ed for Salyer?
A. My recollection is that it was $65.00.
Q. Per acre?
A. Per acre.
Q. Was any other part of the Marjorie Dell Addison
share of the Clark Land offered for sale that day?
.
A. Yes,. sir. The· remainder of that land lying below
the road on the right hand side of the road as you go East, the
way that road turns.
·
Q. Was the land lying below the public road
page 120 } offered for sale at a different time than that lying
above the road?
A. Immediately after the sale above the road.
Q. You mean after the sale above the road or the sale of
the land lying above the road?
A. After the sale of the land lying above the road.
Q. Was this land that was sold that day all of the land
that was owned by Marjorie Dell Addison?
A. In my knowledge it was.
Q. Did Marjorie Dell Addison and her husband, either
or both of them, own any property soon after this sale, either
real estate or personal property?
A. They were in the goods business at Tumbez, ,Virginia. Tbey bought a stock of goods off of Fraley Hartsock.
They outfitted a truck, and sold goods there for some time. I
can't just recall how long.
Q. Did they buy this stock of goods after the date of
this auction sale?
A. They did.
page I 2 1 } Q. Do they now own and operate this merchandise business ·or the truck that you spoke of?
A. They do not.
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Q. Do you recall thP occasion when J. 0. Salyer brought
suit against Stanley Addison and his wife over this land?
A. I remember hearing of it. I don't know just the date
when it was though.
Q. Was Stanley Addison and his wife in the mercantile
business at this time and do you recall that their stock of goods
was levied on and· there store closed by the Sheriff?
A. I heard that. I don't know of the time. ·
.Motion is made to strike out the answer of the witness as
irrelevant ;ind immaterial, all as being hearsay evidence.
Q. Do you know that the store was closed after the
suit was brought?
Objected to because irrelevant and immaterial.
A. I couldn't say because I don't remember being there
and it dosed. I might have been but I don't remember. It
would be hearsay.
Q. I will ask you if you were requested by Mr. Addison
or hi~ wifa after Salyer hld brought suit, to act as auctioneer in
selling out their stock of goods?
page 122 ~ Objected to because irrelevant and immaterial.
A. I was employed to do that but didn't sell any goods.
Their stock was run down at that time and they had very little
left.
Q. What, if anything, did you advise them to do?
Objected to because irrelevant and immaterial.
A. I advised them to employ somebody to take the good~
and sell them by the piece: that they could do more with them
than I could at an auction sale.
Q. Do Stanley Addison and his wife now live in Russell County. Virginia?
A. Not to my knowledge.
DIRECT CROSS EXAMINATION
By A. T. Griffith:
Motion is here made to strike out the evidence of this witness in each and every part thereof for all of the reasons noted
at the taking of any depositions in this case which is more fully
set out in the caption to the depositions taken at the former
date; and without waiving said motion cross
page 123 ~ examines as follows:
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. Counsel for complainant wishes to state at this time that
Mr. Griffith's objection as to taking depositions on the ground
that James Oliver Salyer has not answered the Cross Bill filed
in this cause does not seem to be well taken since J. 0. Salyer
was not made a party to said Cross Bill and that only T. G.
Williams and T. M. Williams, Jr. were made parties thereunto
and further because no relief was asked in said Cross Bill
against anyone other than T. G. and T. M. Williams.
Q. Mr. Campbell were you there at the time H. J. Tate
did some surveying?
A.. No.
Q. You then were not present at the time J. 0. · Salyer
and T. G. Williams and H. J. Tate were making a survey to
ascertain the description of the land that was sold?
A. I was not.
.
Q. Then, of course. you not being there you did not
know what agreement was made between the parties present at
that time?
A. No.
And further he saith not.
Signature waived by
agreement of Counsel
One day's attendance
26 Miles

~
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Next came witness, TIVIS J. JESSEE. who.
after being first duly sworn, deposes as follows:
DIRECT EXAMINATION

By C. S. Wilson:

Q. I believe that you have testified in this case before
and that you were asked by me at the last taking of depositions
in this cause to make a map and plat .of the calls as they are
set forth in the original deed from Marjorie Dell Addison and
Stanley Addison to Jamis Oliver Salyer, dated February 23.
1939, and that you were given this original deed to take with
you, is that correct?
A. Yes, sir.

Marjorie

p.
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Q. Did you take s1id deed home with you and plat the
calls as they are set out in this deed?
A. Yes, sir.
Q. Did you locate the public road in this 'map that you
have just spoken of?
A. Yes, sir.
Q. Do you have that map with you?
A. Yes. sir.
page 125 l· Q. Would the .calls as shown in the deed plat
properly and close?
A. By changing-It wouldn't close.
Q. Mr. Jessee, I will ask you if by making a plat of the
calls in the deed that I have been talking about you can get
the plat of these arc called for in this deed?
A. It wouldn't close without changing the last three letters of the last three lines from S. W. to N. W.
Q. Is this the plat that you made of the calls as they arc
in said deed r
A. Yes, sir.
Q. Will you file this plat with your depositions and '
mark it "T. J. Jessee Map No. 2"?
A. Yes, sir.
Q. I will get you to state whether or not in platting the
calls in the deed, whether or not the lines took you below the
public road?
A. According to the measurements it will take you below the road as shown on that map.
Q. Have you also made a map of the calls as they are in
said deed and mapped ·them with dotted lines in black pencil
and also m~pped in red pencil the calls as you surveyed them
when you were requested by J. 0. Salyer to make
page 126 ~ a survey of the land which he purchased?
A. Yes, sir
Q. Will you file this map with your depositions and
mark it "T. J. Jessee Map No. 1"?
A. Yes, sir.
Q. Does this map, No. 1, locate or show the location of
the public road and also the location of the two lines running
with Hal Owens's fence ;Jnd the line between the Salyer land
and J. Tom Warner's land, dose it show that?

9~.
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~. Yies •. sir,.
Q. What lines ar? the· two lines, running- with Hal
Owen's fenc.e?
A. The lines made: with the: red1 pencil· run with the
fence.
Q. Give the calls on the two lines running with the Hal
Owens fence?
A. The lines that I ran with run. N.: 86.% E 40 poles
and, the· nixt one is, N, 46 !4 E: 3 8~ poles-that is running w.ith
Hal Owen',; fence. Here is the:way the deed:calls for: N Br
E 49 Yi poles and N 47· E 29 poles-that, is; with, the deed ...
th~ do.tted.· line.
Q:. What, line·on, that map. runs with· the. fence
page 127 ~ between··J •. Q. Salyer and-Tom Warner's--line?:
A-. The red:line·runs with the fence.
Q. What. is tlie degret and: distance ·of that line?'
A. The: degree is S· 27J;'2, E, 4·1i poles, and 5 feet to the
center of the road.
Q. Is that the degree and distance running: with the:
fence?,
A. It runs with Tom1 Warner's· fence-down to•the: center.
of the road.
Q.•. l believe·that-is~rhe..·same. cal11 that· is-,in, the deed' from
Addison,to-Saly_er:as "S: 27!li E 7·14 feet witb.J, T. Warner's
line to center of public road?"
A; Yies-, sir. ltlacks::ailittle~ being, 43, poles.. That figured out 43 poles and six ftet;.
Q.-. What: figured out: 4Bt poles and; 6 feet?
J\.. That: call Jin. the•deed; that. L have· justr mentioned.
Q~. What was the distance of that.same:line·running with
Warner,' s · land: to the. center1 of, the ·road as· you· found it when
you survey-td ~the: land?:
A. 4 1 poles and 5 feet to the center! of the. road.
Q:· What is, the· area~ included· in the. map· and
page 128 ~ plat made with red· lines on your map -filed here-·
1
with as "T. J. Jessee, Map No. 1!'?
A, 1 2.4-.ac.res.
Q..· What-were.-these lines,in!the·red:area run.with?
At They:ran! with Hat G>wens', fence,. and, 'Tom W:arner!s,
fence to the public·roaq1and with· road 1:fack to die begi,nning;
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Q. With what part of the road to the beginning?
A. Center of the roast.
Q. Does your map, No. I, show where the .calls in the
Addison deed to Salyer run different from the calls in the map
and plat which you have just spoken of as being made from
your survey of the J. 0. Salyer tract?
A. There is a little difference in the degree.
Q. Read him the question?
A. These two line~ show different and while the two
Jines between Owens show different and the lines between Tom
Warner and. that tract runs on the same degree but there is a
difference in the number of poles?
Q. How about the lines with the road?
A. Well the original deed crosses the road to go the
length of it.
·
Q. It runs where?
page 1 29 ~ A. It runs pretty well with the road with the
degree out to a certain distance and then leaves
the road on the last three· lines and goes Southwest when it
should go Northwest to close.
Q. Would it ever close running by the way the deed
calls for?
A. No, sir. There is no chance of getting it to close
without changing the letters.
Q. Could you get it to close by changing the last three
.calls running with the road from Southwest to Northwest?
A. It would probably close and just about go enough by
changing those last three calls in the map.
Q. By making this change and closing this plat would ·
the plat include lands lying below the public road and include,
of course, all of the road?
A. Yes. That would close that way.
Q. Read the question?
A. It takes in a little below the road to go according to
the measurements. · It crosses the road· and then it would get
back to the road about here.
Q. I just asked you if by changing the last three
page 130 I calls from Southwest to Northwest w.ould it include land lying b~low the public road?
·
A. Yes, sir. Some.
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Q. And by making this plat as we have just said would
it also go beyond the fence running between J. 0. Salyer and
Tom Warner and take in lands on the Tom Warner side of
that fence?
A. Yes, sir. If .you go according to the measurements
that the deed calls for it would go beyond Tom Warner's
fence.
·
Q. Is that difference shown on your map, No. 1, as the
different between the red lines marked "S 27Yz E 41 poles and
5 links" and the dotted line running parallel with it there and
made in black pencil?
A. Yes, sir.
DIRECT CROSS EXAMINATION
By A. T. Griffith:
Motion is here made to strike out the evidence of this witness in each and every part for the reasons noted in the objections in the taking of the testimony and without waiving said
motion, cross examines as follows:

Q. Mr. Jessee, how long is a link?
A. Eight inches.
Q. Now 41 poles and 5 links make 659 feet and 4 inches, doesn't it?
A. I never counted that. I measured it by the poles.
Q. 4 I poles and 5 links does make 659 feet?
A. 679 and a few inches.
Q. How much.did you get?
A. 6;9 and a few inches.
Q. 1 o inches, isn't it?
A. (No Answer) .
Q. Now according to your map you used 679 feet and
1 o inches for the Warner line, is that right?
A. · According to my map I put it that in poles ... 41
poles and 5 links.
Q. A pole is 16Vi feet and a link is 8 inches, isn't that
right?
A. Yes.
Q. And when you multiply 4 I by 16Yz that gives you
679 feet and 6 inches. is that right?
page 13 1
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A. Yes, sir. That is what I got it.
Q. Now 5 links, and 8 inches long would make 40 inches, wouldn't it?
·
A. Yes, sir.
page I 3 2 r Q. And you divide that by twelve inches and
it gives you three feet and four inches?
A. Yes, sir.
Q. Therefore, you calls as shown on your map, No. 1,
down the Warner line is only 679 feet and 10 inches, is that
right?
A. Yes, sir.
Q. Therefore, your map is thirty-four feet and two
inches short of what is called for in the deed, is that right?
A. Yes, sir. I stopped at the center of the road and that
other measurement took me across the road. I was going to
tell you that I tried to show it as plain as I .could in this map
where that degree took you in black pencil and the other in
red.
Q. Now Mr. Jesse~. the Black gum Tree you started
from is not in the center of the road?
A. No, sir. It is on the upper side of the road. I have
shown in the map where that gum tree is.
Q. How are is above the center of the road?
A. Well I don't recollect that ... just a few feet I guess.
It might be something like twelve or fifteen feet. I don't r.ecollect about that. The way the road1 winds around it that line
leaves the road just a few feet before it strikes the
page 133 ~ Gum.
. Q. Is it on the inside of the field or is the fenc.?
up against ~he tree?
A. I don't recollect whether or not the tree is on the
roadside or on the fence side.
Q. Now if I understood you clearly your map which you
filed, marked "No. 1" anci the one filed, marked No. 2", by
changing the calls in the three last calls in the deed from Southwest to Northwest and usir.g the same distances as given in the
deed that it will close, is that right?
A. They close good enough. They might like a few
feet.

1 oo
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RE-DIRECT EXAMINATION
By C. S. Wilson:
Q. Mr. Jessee, were you requested by Mr. Griffith at the
last taking of these depositions to make a map and plat of the
calls in the deed following all of the original deed except the
last three <.alls and by changing the letter "S" in these last
three calls to "N" and either add on or take off of the distance
sufficient space to make it close?
A. Yes.
page 134 l· Q. Did you maf<.e this map?
A. Yes, sir.
Q. Will you fiile this map with your depositions, marked "T. J. .Jessee Map No. 3"?
A. Yes.
•
Q. Does this map show the location of the public road?
A. Yes, sir.
Q. Does this plat on your map No. 3 take in lands lying
below the public road?
A. Yes, sir.
Q. Does it take in lands lying beyond the fence between
J. 0. Salyer and Hal S. Owens and also take in lands lying beyond the fence running between the J. 0. Salyer land and the
Tom Warner land?
·
A. Yes, sir. It takes in some off of the Hal Owens and
then it cuts off some of the first corner of Hal Owens in across
the fence and by the deed it gets to Tom Warner and cuts out
some of the Salyer land and after it gets to the corner, it cuts
across the. Tom Warner fence and takes in some of the Warner
land.
And further he saith not.
Signature waived by
agreement of Counsel
One day's :attendance and
40 mites traveled to 8 from.
Three Maps $6.oo
page 135
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And on another day, to-wit:

On the 7th day of June, 1945, the following depositions
for defendants were filed:
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The witness STANLEY ADDISON. who after having
been by me first duly sworn deposes as follows:
DIRECT EXAMINATION

By Mr. Griffith:
Q. Please state your age, residence and occupation?
A. My age,is 31, residence Radford, Virginia 60 Oxford
Avenue, occupation Foreman in the plant manufacturing
smokeless powder.
Q. Are you the same Stanley Addison who is one of the
defendants in this case. ~nd also one of the grantors in the
deed of conveyance to J. 0. Salyer?
A. Yes, sir.
Q. I hand you here what purports to be a contract entered into between you and Margie Dell Addison with T. G.
Williams Land Auction Company, and ask you to state whether or not that is a copy of the contract signed by the, T. G.
Williams Land Auction Company, and an exact copy of the
one signed by you and your wife with the T. G. Williams Land
Auction Company?
·
This ci_uestion and ar.y answer thereto, and the introduction of this contract is objected to because irrelevant and immaterial in that it had nothing to do with the dealings between Jas. 0. Salyer the complainant, and Margie Dell Addi-.
s~n and. Stanley Addison, the defendants in this case.
page

13 6

}· A. Yes, sir.
. .
Q. Will you please file that contract. as a part of
your evidence in this case, marked "T. G. Williams Land Auction Sales Contract."
A. I file the same as requested.
Q. Please state whether qr not you had any other contract than :his one which vou have filed for the sale of the lands
which you and your wife owned?
A. That is the only one.
Q. Now. I will get you to state please whether or not
you had anything to do with the division line of the two tracts
which. you\conveyed aw_ay by· your deed, or who did that?
A. WeU I suppose Toni 'Williams did. I just sold' to
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him as the .contract calls for. Other than that I had no interest
~hatsoever in how it was .fixed, ,it was entirely his own business.
Q. I will get you to state. please whether or not the conveyance of this entire boundary of land was conveyed to. one
person, or to different people upon two separate conveyances?
A. If I understand the question, it was in two separate
contracts. One to Williams and one to Salyers.
Q. Now, I .will get you to state please whether or ·hot
you received anything other than the $1 800.00 provided for
in this contract for the two tracts of land?·
A. None whatsoever.
Q. Now, I will get you to state please who the other tract
of land which was not conveyed to Salyer, who that deed was
made to?
A. It as made to Buck Williams.
~ag~ _137· } Q. Is that a. son of T. G. Williams?
A. He was a son of the man I sold it to.
Q. · Did he make any payments at all, other than what
was provided for in the contract.?
A. That is all I received, just what the contract called
for.
CROSS EXAMINATION
By C. S. Williams:

Q.

I believe you ar~ the husband .of Margie Dell Addi-

son?
· A.
Q.
property
_,. rr· A.

Yes, sir.
Were you present at the public auction sale of the
you and your wife had sold by T: G. Williams?
I was there.
.. .
. , . . ·. ~: '
,.
.~.Q.· I will ask you if it is not a fact that all qf the land
purchased at the sale by James 0. Salyer lies on one side of the
public highway, and is all of the land on· that side of the highway di~t was owned by you and your wife? ,.
. . A. , As far as to how ·he bought it I don't know, for it
wasn't anything to my interest as to how he bought it. or to.
:what
he was to get. That was entirely up to the Land Aue'.'."
.
.
~~:
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tion Company, so therefore, I didn't bother at all as to who
got it.
Q. But, don't you know it to be a fact that all of the
land that Salyer got from you lies on one side of the public
road, and that it was all of the land owned by you and your
wife on that side of the road whether you had any interest in it
or not?
A. I couldn't say that it does. He could have
page 138 ~ some below the road.
Q. He could have, but don't you know he
don't have.
A. No. I don't know that. All I have got to go by is
just the contract I have got. That and what the deed calls for
that we gave him· for his amount of ground. Other than that
I can't say.
Q. I hand you herewith a deed dated February 23, 1939.
purporting to be from Margie Dell Addison and Stanley Addison, her husband, to James Oliver Salyer, in which the consideration is mentioned as being $ 1046. 50, which said deed
purports to convey 16. 1 acres, more or less, which is attempted
to be described therein by metes and bounds, and which deed
is purported to be signed by Margie Dell Addison and Stanley
Addison, and acknowledged before Grat Jessee, a Notary Public, and on the back of wtich is certificate of Willie A. Combs,
~puty Clerk, showing that this deed was admitted to record
February 23, 1929, in D. B. 97. p. 205, and will ask you if
this is the deed you and your wife made to James 0. Salyer?
A. That is the deed.
Q. Does the outside or back of this deed show the following: "Margie Dell Addison and husband, to DEED of
Bargain and Sale of I 6. 1 acres of land, being on the waters of
big Moccasin Creek in the Moccasin Magisterial District of
Russell County, Va. James 0. Salyer", is that on the back of
the deed?
A. I have not looked at it.
page 139 ~· Objected to because the endorsement on the back
is no part of the deed, and has nothing to do
with it.
A. I don't see why that has any effect on it.
Q. Is that o~ the ha.ck of the deed?
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A. You have got that wrote on there, if that is what you
are talking about.
Q. Will you file this deed with your depositions in this
case, marked "Exhibit Salyer Deed"?
The filing of any endorsement on the back of the deed is
objected to because irrelevant, immaterial and inadmissible and
constitutes no part of the deed.
A. I file same as requested.
Q. Did you and your wife come here to Lebanon and
confess a judgment in favor of F. A. Hartsock sometime between the time you were first served with notice of the suit
which James Oliver Salyer brought against you, and the date
that the case was to be tried before the Trial Justice?
A. Y cs, we confessed judgment. As far as the date is
concerned .I don't know anything about that.
Q. Has that judgment been fully paid?
A. It has.
Q. At the time you confessed that judgment I believe you.
and your wife owned a 1939 Chevrolet truck, and a stock of
goods of general merchandise, located in the store building
where you had been operating a country store?
A. Yes.
Q. Has that stock of merchandise and that truck been
sold?
·
A. Well, it has been through trading. I couldn't
page 1 40 ~ say that it has been sold.
Q. What property. both real and personal do
you and your wife or either of you now own?
A. Well, as far as the contract goes, I have a 41 5 Passenger Dodge Automobile to replace the truck, and as far as the
interest in the store. I have bought a home in Radford, house
and lot, which is still mine.
Q. Have you purchased the Dodge automobile and the
home at Radford since, or a long time since this suit was instituted by J. 0. Salyer?
A. The Dodge automobile, the truck was traded in on
it and Teplaced right at the time at the Lynch Motor Company
right down here.
And further be saith not.
Signature waived.
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And ·on another day, to-wit:

On the 9th day of August. 1945, the following decree was
entered:
Virginia:
Circuit Court of the County of Russell on Thursday, the
9th day of August. in the year of our Lord ·one thousand nine
hundred and forty five.
Present:

The Honorable E. T. Carter, Judge.

James 0. Salyer
vs.
DECREE·
Marjorie Dell Addison and Stanley Addison

Complainant
Defendants

This cause came on this 9th day of August, 1945. to be
heard upon complainant's bill, and its exhibits. duly matured
at rules by process returned executed upon the defendants ·by
the Sheriff of Russell· County, Virginia. upon the DemurrerAnswer and Cross-Bill duly filed in said cause by said defend··
ants; upon the depositions duly taken and filed in' the cause
by the complainant and the defendants, and was argued by
·counsel.
·
Whereupon, the court, having considered of its judgment
upon said demurrer. is of the opinion to, and doth hereby overrule said demurrer.
·
And it appearing to the court that said defendants have
asked that their answer be treated also as a cross-bill when the
said answer does not ask for any affirmative relief by the defendants against the complainant or any party to
page 142 ~ the original bill in this cause,. but which, on the
· other hand, improperly attempts to bring in new
parties not parties to the original bill and asks for relief only
against such new parties.
• Upon consideration of all of wwhich the court is of the
opinion that· said answer of the defendants is not entitled to be
treated as a cross-bill in this cause, and doth so adjudge, order
.
'
. .
.
.
and decree.

1-06

Supreme Court of Appeals o~ Virginia

Stanley Addison
And it appearing to the_ court from the evidence .filed. in
this cause that the compla!na11t, J. 0. Salyer, is entitled to th.?
relief prayed ·for in his said oill of complaint for the re~sons
set forth therein, it is hereby adjudged, ordered, and· decreed
that the said J. 0. Salyer do recover of the said Marjorie Dell
Addison and Stanley Addison, and the surety on their appeal
bond in this cause, the sum of $240.50, with legal interest
thereon from the 23rd day of Rbruary, 1939, until paid, and
the Clerk ')f this co1trt is hereby ordered to enter in the proper
judgment Lien Docket of this .court a judgment in favor of
said J. 0. Salyer against Marjorie Dell Addison and Stanley
Addison, and Joel Campbell, their surety, for $240.50, with
interest from February 23, 1938, until paid, and for the costs
·
·
of this suit.
And, nothing further appJaring necessary to be done in
cause.
it is further ordered that the same be dismissed from
this
the docket.
On motion of the defendants the operation of this decree
is suspended for 60 days, ·on condition the defendants execut~
bond in the ·penalty of $300.00, conditioned to
page 14 3 ~ pay all costs and damages on account of said suspension. Said bond shall be executed before the
Clerk of this _Court, with approved securety from this date.
page 144 ~

CLERK'S CERTIFICATE

Virginia:
In the Clerk's Office- of the Circuit Court of Russell
County.
I, E. F. Hargis, Clerk of the Circuit Court of Russell
County, Virginia do hereby certify that the foregoing is a true
and correct transcript of the record in the late cause of James
0. Salyer, complainant, against, Marjorie D.ell Addison et al.,
defendants, lately pending in said Court, and that before said
transcript was made out and- delivered, the attorney for the
complainant had notice of the transcribing of the same.
Given under my hand this 5th day of October, 1945.
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E. F. HARGIS,
Clerk, Circuit Court of
Russell County, Va.

Br GRADY JESSEE.
Deputy Clerk.
Fee: $55.75.
A Copy-Teste:

M. B. WATTS.
Clerk.
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