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RULE 5:12-BRIEFS
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Form and Contents of Appellant's Brie£. The opening brief of appellant shall

contatn:
. fa) A su~ject_index and table i f citations with cases ai phabetically arranged. The
citation of V1rgm1a cases shall be to the official Virginia Reports and in addition
may refer to other reports containing such cases.
'
'
. (b) A brief statem~nt O! the material proceedings in the lower court, the errors
assigned, and the questions mvolved in the appeal.
(c) A clear and concise statement of the facts, with references to the parres of
the prmted record when there is any possibility "that the other side may questi;:;n the
statement. When the facts are in dispute the brief shall so state.
(d) ·with respect to each assignment of error relied on, the principles of law. the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appe!lee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of tl1e case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the state·
ment in appellant's brief in so far as it is deemed erroneous or" inadequate, with appropriate references to the pages of the record.
.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant. the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record er the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee shall he filed in the clerk's office within thirty-five days after the date the printed
copies of the record, or the substituted copies allowed under Rule 5 :2, are filed in the
clerk's office. If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed in the clerk's office within thirty-five clays after the date printed copies
of the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk's
office, and the brief of the appel!ee shall be filed in the clerk's office within thirty-five
days after the opening brief of the appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's
office, the appellant may file a reply brief in the clerk's office. The case will be called
at a session of the Court commencing after the expiration of said fourteen days unless
counsel agree that it be called at a session of the Court commencing at an earlier time:
provided, hawever. that a criminal case may be ca1led at the next session if the Commonwealth's brief is filed at least fourteen days prior to the calling of the case, in which
event the reply brief for the appellant shall be filed not later than the day before the
case is called. This paragraph does not extend the time allowed by paragraph (a)
above for the filing of the appellant's bdef.
(c) With the consent of the Chief Justice or the Court, counsel for opposing
parties may file with the clerk a written stipulation changing the time for filing briefs
in any case; provided, however, that all briefs must be filed not later than the day
before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the bri'ef is filed.
§6. Size and Type. Briefs shall be nlne inches in length and six inches in width,
so as to conform in dimensions to the printed record, and sqall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. EffeGt of Noncompliance. If neither pa,rty has filed a brief in compliance with
the requirements of this rule, the Court wfll not hear oral arg1;1ment. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on TuesdiiY the
5th day of March, 1957.
JACQUELINE P. WATSON, ADMINISTRATRIX, ETC.;
·
Plaintiff in error,
against

VIRGINIA ELE:CTRIC AND POWER COMPANY,
Defenqant in error,

From the Circuit Court of the City of Warwick

Upon the petition of Jacqueline P. Watson, administratrix
of the estate of William McGinley Watson, deceased, a writ of
error is awarded her to a judgment rendered by the Circuit
Court of the City of Warwick on the 2nd day of October, 1956,
in a certain motion for judgment then therein depending
wherein the said petitioner was plaintiff and Virginia Electric
and Power Company, a corporation, was defendant; upon the
petitioner, or some one for her, entering into bond with
sufficient security before the ·clerk of the said Circuit Court
in the 'penalty of seven hundred fifty dollars, with condition
as the law directs.
·
·
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Virginia:
In the Circuit Court of the City of Warwick.
Jacqueline P. Watson, Administratrix of the Estate of William McGinley Wat~on, deceased, Plaintiff,
v.

.Virginia Electric and Power Company, a Virginia Corporation, Defendant.
'To Honorable Conway H. Sheild, Jr., Judge of the said Court:
NOTICE OF MOTION FOR JUDGMENT.
Plaintiff, Jacqueline P. Watson, personal representative of
the Estate of William McGinley Watson, deceased, whose certificate of appointment by the Clerk of the Circuit Court of the
City of Warwick, Virginia, is attached hereto and made a part
hereof, hereby moves this Honorable Court for judgment
against the defendant, Virginia Electric and Power Company,
a Virginia corporation, in the sum of TWENTY-FIVE
THOUSAND DOLLARS ($25,000.00) which amount is justly
due to plaintiff by defendant, for damages and wrongs hereinafter set forth, to-wit:
1. Heretofore, to-wit, on the 26th day of March, 1955, plaintiff's decedent was an employee of Charles ·M. King, trading
as Motorcraft Machine· Works, with its principal place of
business in the City of Newport News, Virginia.
2. On the aforesaid date and in the course of his employment, together with another employee of Motorcraft Machine
Works, one Roosevelt Mosley, the said William McGinley
Watson was engaged in the work of installing a well on the
.
premises of Charles M. King at 312-72nd Street,
page 2 ~ Warwick, Virginia, a thickly populated residential
area of said city, which work consisted, among other
things, of drilling a hole in the ground in the rear of the said
premises and installing a m~tal pipe or casing in the said
hole, the d,epth of which was more than 25 feet to contain a
metal pipe or casing of a similar or greater length.
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3. Plaintiff further says that on said date and theretofore
defendant had erected, constructed and suspended and owned,
controlled, maintained and operated metal wires, either copper or aluminum, in an easterly and westerly direction across
the rear of the said premises among others of Charles M. King
where the work of drilling and installing the said well was
being conducted for and on behalf of the said Charles M. King.
The said wires were wholly uninsulated and were suspende~
by said defendant from poles on or near the rear of said
premises for the purpose of conducting and distributing high
voltage electric current in the course of the business of the
defendant and for its benefit. There were four primary metal
wires, so suspended over the premises of the said Charles M.
King, which were bare wires each being of three thousand
four hundred fifty (3450) volts to ground.
4. And at the same time, the defendant knew or should have
known that one of the normal uses of these premises by the
said Charles M. King was to dig, drill or construct a well 25
feet deep or more at a convenient place on his premises which
place could well be near the rear of his lot and directly beneath the bare high voltage wires so suspended. And the
defendant was charged with knowledge that the. said King
would or might construct such a well with metal pipe or casing
on his said premises and employ persons for such construction, including plaintiff's decedent; and the said defendant
was charged with knowledge that many similar wells in the
area of the said King premises had been drilled and constructed, including the premises of the said King, and that the
said King and others employed by him, including
page 3 ~ plaintiff's decedent, in the drilling and installation
of said well would come in close and dangerous con-·
tact with its high voltag·e uninsulated wires.
5. Thereupon it became the duty of defendant, Virginia
Electric and Power Company, to control, maintain, operate
and suspend its said wires with due care and regard for the
rights of plaintiff's decedent and then and there to exercise
the highest degree of care, commensurate with the danger
of carr3n-ng · a heavy electric voltage through the aforesaid
residential area, and across the said King· premises and to.
so construct, operate and maintain its lines, poles, wires and
equipment so that the same would not be a dangerous instruc.
mentality and to maintain the said wires in an insulated condition and at a safe height from the ground so that persons
normally using their premises, especially the premise.s of the
said King, and particularly plaintiff's decedent, would not be
subjected to the danger of injury or death from the uninsulated wires by coming in contact with the same while per-

4

Supreme Court of Appeals o"f Virginia

forming normal services in a normal way on the said premises.
6. Notwithstanding said duty owed by defendant to plaintiff's decedent, nevertheless defendant did, on or about the
26th day of March, 1955, and prior thereto, carelessly, negligently and recklessly and without regard to its own legal obligations or the rights of plaintiff's decedent, construct, maintain and operate an intrinsically dangerous instrumentality
in the aforesaid populated residential area and particularly
on or near the said premises 312-72nd Street, Warwick, Virginia, to-wit, four (4) certain high voltage primary electric
power lines each carrying three thou,sand four hundred fifty
(3450) volts of electricity, which said high voltage lines were
bare, uninsulated metal carriers of electricity and which said
uninsulated lines were· negligently and carelessly
page 4 r suspended over the rear of the. said premises where
plaintiff's decedent was working, as aforesaid, so
close to the ground that the defendant knew or should have
known that in the normal use of the said premises, for
pleasure or business, and particularly for drilling and installing a well with metal casing, that plaintiff's decedent would
or might come in contact with the said bare uninsulated high
voltage lines, without fault on the part of plaintiff's decedent
and become injured or electrocuted.
7. And plaintiff further says that on, to-wit, March 26, 1955,
at the instance and request of the said Charles M. King, owner
of the aforesaid premises, plaintiff's decedent, while in the
employe of the said Charles M. King,. trading as Motorcraft ·
Machine Works, and while normally assisting in the drilling
and construction of a well on the rear of the premises of the
aforesaid King, was caused to come into contact with the said
high voltage uninsulated wires with a metal pipe or casing
then being used by plaintiff's decedent and his co-employee in
the drilling and construction of the said well, which, because
of the said negligence, carelessness and recklessness of the
said defendant, was the proximate cause of the contact between the metal pipe or casing and the high voltage uninsulated power lines, each carrying three thousand four hundred
fifty (3450) volts of electricity, causing the instant death of
plaintiff's decedent.
·
8. And plaintiff says that defendant quoad plaintiff's decedent failed to exercise that degree of care and foresight
required of it by law, as aforesaid, and in the following particulars:
(a) In maintaining the dangerous instrumentality as aforesaid.
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(b) In failing to exercise a high degree of care quo ad plaintiff's decedent.
( c) In failing to insulate its said high tension wires.
(d) In maintaining the said uninsulated wires at a heigth
and in a manner that was hazardous and unsafe for plaintiff's
decedent.
·
page 5 ~
( e) In failing to remove the high tension wires so
dangerously placed when it was known or should
been known that the said wires constituted a dangerous instrumentality such that would or could cause injury or death
without fault on the part of persons who might come in contact with the said wires, including plaintiff's decedent, while
normally using said premises.
(f) In failing to warn of the low suspension of the said
wires.
(g) In failing to warn that the said wires were uninsulated
and carried such high voltage that would cause instant death
upon contact.
(h) In failing to inspect its wires and equipment and take
such steps as was required by law in guarding against the
danger created by the defendant and subjecting plaintiff's
decedent to hazards unknown and unsuspected by him.
(i) In failing to appreciate, apprehend and foresee the
normal use of the said premises by the owner of the premises
and persons he invited thereon, including plaintiff's decedent,
and to take such steps as is required by law and good usage
in the operation and maintenance of its equipment in the
aforesaid residential area so that plaintiff's decedent, without
fault on his part, would not be subjected to the unsuspected
hazards of uninsulated high tension wires and caused to come
in contact with the aforesaid high tension wires and thereby
be instantly electrocuted.
9. As a direct and proximate result of the aforesaid deliberate failure to exercise due care on the part of the defendant, plaintiff's decedent was instantly killed by electrocution
.on the aforesaid date. WHEREFORE, the undersigned Administratrix of the said decedent's estate is entitled to damages from defendant for the death of her said decedent in the
said amount of TWENTY-FIVE THOUSAND DOLLA.RS
{$25,000.00).

page 6

~

And this action is instituted, under the statute in
such case made and provided, for the benefit of the
widow of the deceased, Jacqueline Watson, and her two
children born of her marriage to the deceased, Donna Elizabeth, two years and one month of age, and Pamela Ann, one
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year and one month of age at the time of the commencement of
this action.
Given under my hand this 19 day of May, 1955.
JACQUELINE P. WATSON, ADMINISTRATRIX OF THE ESTATE OF WILLIAM McGINLEY WATSON, DECEASED.
By CHARLES E-. FORD
Her Attorney.

page 64

~

*

*

ORDER.
This day again came the parties by their attorneys, and the
jury heretofore empaneled in this cause again appeared and
took their seats in the jury box, and the evidence being fully
heard, the defendant by its attorneys renewed its motion to
strike the evidence, which motion the Court takes under advisement, and after ·hearing the instructions of the Court and
arguments of counsel retired to theii: room to consider of
their verdict and after sometime returned into Court having
found the following verdict; "We the jury on the issue found
for the plaintiff and fix the .damages at twenty thousand dollars; $10,000.00 fo be distributed to the widow, Jacqueline P.
Watson, ·and $5,000.00 each to the children, Donna Elizabeth
Watson and Pamela Ann Watson. A. L. Martin, Foreman."
Whereupon the defendant by its attorneys moved the Court
to set aside the verdict of the jury as being contrary to the
law and the evidence ( and various other reasons assigned at ·
.the bar and urged for leave to argue same), and grant the
defendant a new trial, which motion the Court takes under advisement and this cause is continued until June 25, 1956.
page 65

~

*

*

INSTRUCTION NO. 1.
The Court instructs the jury that if you believe from the
evidence that William McGinley Watson saw, or by the exercise or ordinary care commensurate with the danger, oug·ht
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to have seen the electric transmission line and that thereafter
he raised the metal pipe, then he was charged with notice of
the danger attendant upon raising the metal pipe and with notice that contact of the metal pipe with the transmission line
would probably result in his injury; and if you also believe
from the evidence that notwithstanding such notice, ,Villiam
McGinley Watson negligently caused the metal pipe to come
in contact with the electric transmission line, then you must
return your verdict for the defendant Virginia Electric and
Power Company. ·

R. T. -A.
page 234

~

*

*

*

*

*

DEFENDANT'S INSTRUCTION NUMBER ONE
(Granted):
Mr. Ford: The objection to number one is the electric
transmission line is not any proclamation of dang·er. It's not
like a railroad strung up in the air twenty-six feet high and
looks like, according to the evidence, like any otber line and
I haven't seen any case that said so.
Court: I wouid like to see a case on proclamation of
danger, like the Supreme Court said," stop, look, and listen.''
Mr. Ford: And we further object to it that he's not charged
with notice of the danger and the ref ore not charged with notice of any result that might come from a condition of which
he had no knowledge or charged with knowledge and therefore
of course, the last part of it, it follows, is not a proper finding.
·
Mr. Robertson: On page ·six of my memorandumCourt: I think most of the instruction is proper. There
will have to be a change there about the proclamation of
danger. The Supreme Court has said a stop sign
page 235 ~ at a railroad station~
Mr. Robertson: I'll try to find it during lunch
time.
.
At this time the instruction was passed bv until other instructions were completed after whieh the Court returned to
instruction number one.
Court: I'll strike out, "an electric transmission is in itself
a proclamation of danger and.''
Mr. Ford: We of course don't waive our other objection
to it.

8
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Court: What other objection is there¥
Mr. Robertson: You're striking out beginning with that'' an electric transmission line is itself a proclamation of
danger and''¥
Mr. Ford: There's no evidence he saw or by the exercise
of ordinary care could have seen a wire that he knew or was
charged with knowing was charged with electricity.
Court: Let me read it. Whether he saw or ought to have
seen it is purely a jury question.
Mr. Ford: But he isn't charged with knowledge of what
it contained.
Court: If anybody took their chances on that-that's like
·playing Russian roulette.
Mr. Ford:· -vve note our objection and exception.
Court: I'm not going to put in the proclamation of danger.
I struck out the thing about proclamation of
page 236 ~ danger.
Mr. Robertson: You're going to strike out the
same thing?
Court: I'm going to strike the same thing· out, '' an electric
transmission line is in itself a proclamation of danger."
Granted as amended.
Mr. Ford: We further object to that, if we didn't before,
that the Court cannot tell the jury that Watson raised the
metal pipe because there's no evidence of it. The Court cannot categorically state that he raised the metal pipe.
Court: I think the objection is well taken and I will make
that amendment. "If you believe from the evidence that
William McGinley Watson saw or ought to have seen the electric transmission wire and that he-then raised the meta!
pipe"; is that-would that cure your objection 1
Mr. Ford : "If you believe"·
Mr. Wilkinson: "And if you believe that he raised the
metal pipe.''
Court : I think, ' 'if you believe'' would goMr. \Vilkinson: You're getting rig·ht far for that one "believe.''
Court: '' And that thereafter.''
Mr. Robertson: That would be it.
Court: Strike out, "before" and that thereafter.
Mr. Robertson: "And that thereafter."
Court: "And that thereafter."
page 237 ~- Mr. Ford: "You believe."
Court : Well, I can'tMr. Ford: You're right.
Court: That wouldn't make sense.
Mr. Ford: You have to have "if you believe."
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Mr. Robertson: . The "if you believe" goes to the whole
thing.
Court: I made the change by putting in the word-deleting
the word "before" and adding· "that thereafter" and note
the exception both to the amendment and failing to put in
another ''believe.''
Mr. Ford: We think as amended the Court still lets the
jury-believe that the Court is telling them that thev raised
the metal pipe.
•
Court: I think it is cle-ar.
· Mr. Wilkinson: I think it ought to be, instead of transmission line, it ought to be high voltage transmission line .
. Court: You emphasized ''high.'' I'm going to emphasizeMr. Wilkinson: The Court said if he had only a 220 voltMr. Ford: Ordinary care would have·
Mr. Wilkinson: In the Smith case that all he would be
bound to anticipate would be a slight shock. I think it ought
to be something to charge Watson with knowing· it was a high
tension wire.
page 238 ~ Mr. Robertson: You got all that in there.
Mr. Ford: No, it is not. Just says, "transmission line.'' Could be carrying 100 volts.
Court:- That doesn't make any difference to be because
I feel like '' transmission line'' anybody ought to know better than stick a pipe up into it regardless of what voltage.
Mr. Wilkinson: 220, it wouldn't hurt you.
Court: You can play Russian roulette and not get hurt.
Mr. Wilkinson: This is the Court speaking, Judge Soper
and sayingMr. Ford: You might anticipate a 120 or 240 but never a
high tension.
Court: I'm going to leave it like it is. Granted as
amended.
page 66 ~

*

*

*

*

INSTRUCTION NO. 2.
The Court instructs the jury that the defendant, Virginia
Electric and Power Company, is not under an absolute duty
to insulate its wires by covering them, but if it maintains its
wires by maintaining them at such height that it is not reasonable to anticipate that people will come in contact with them,
further insulating is not required.
R.T.A.
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page 238

DEFENDANT'S INSTRUCTION NUMBER
T"'\VO (Granted):

Mr. Ford: The Plaintiff objects as it doesn't conform to
the evidence first and it doesu 't conform to the law as in the
Bailey case because the Court-the company is charged with
the knowledge of the normal activity on a man's own premises if it elects to insulate its wire only by height-.
Mr. Robertson: That puts the whole thing up to the jury.
Mr. Ford: I understand that but it mustCourt: Let me see.
Mr. Ford: It is charged with the knowledge
page 239 ~ that the people would use the property in a normal way and if it going to insulate by height alorie,
it cannot be excused for not insulating them absolutely be- .
cause in the Bailey case and in the Trimyer case both, and
in the Hale case that we read a while ago it puts an absolute
duty of insulation where people may be expected to frequent
the place as in the Bailey case and that was the burden-the
Orchard case.
Mr. Robertson: Your evidence, King· said it was not practical to insulate these wires.by covering them at this place.
Court: It looks like to me this fairly leaves it to the jury.
I don't see anything wrong with it.
l\fr. Ford: We except for the reasons we stated.
Court: Granted.
page 67 ~

INSTRUCTION NO. 4.
The Court instructs the jury that William McGinley Watson
was required by law to exercise ordinary care for his own
safety, such care being care commensurate with the danger
which a person of ordinary prudence might exercise in like
circumstances, the degree of care required being measured by
and proportionate to the danger, with due regard to the circumstances of the case.
R.T.A.
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DEFENDANT'S INSTRUCTION NUMBER
FOUR (Granted):

Mr. Ford: The objection is now made that the deceased
is not charged with notice of the amount of current that might
be transmitted in the bare line. He's not charged with knowledge there would be sufficient current to cause his death. He's
not charged with notice that the contact with the metal pipe
would probably result in his injury as indicated in the mstruction. If he's charged with any notice, it is that it might
probably result in any injury. In addition, there's no evidence that Watson raised the metal pipe or caused the metal
pipe to come in contact with the electric transmission wire.
Court: I don't see anything wrong with that.
page 240 r I grant it as is.
Mr. Ford: I hadn't finished. I don't thin:k that
the Court has any right to emphasize any one feature of the
evidence, as you said several times before in this very case
and in our instructions. They can take it into consideration,
all of his education. He's required to use ordinary care. I
don't care whether he is educated or dumb as an ox. That's
his fault but the Court can't-ought not to say you can take
into consideration that he's the son of a shoemaker or his
father had a million bucks or he went to high school or apprentice school. I don't think that's proper comment by
the Court.
Court: What about that, Mr. Robertson?
Mr. Robertson: I think that's well taken.
At this time the Court made a deletion in the instruction.
Mr. Ford: You grant that with our exception, that is four?
Court: I thought I remedied your exception.
Mr. Ford: You remedied the last part of it.
Court: Granted as amended.
page 68 ~

*
*
*
*
INSTRUCTION NO. 5.
The Court instructs ;the jury if you believe from the evidence that the defendant Virginia Electric and Power Company maintained its wires at such height that it was not reasonable to anticipate that people would come in contact with
the wires while exercising ordinary care for their own safety,
then you must bring in your verdict for the defendant Virginia Electric and Power Company.
.R. T.A.

*
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page 240

r DEFENDANT'S

INSTRUCTION NUMBER
FIVE (Granted):

Mr. Ford: Covered by two.
Court: This is a finding instruction now. This is a finding
instruction. I think he's entitled to a finding instruction.
Mr. Wilkinson: He's entitled to a finding inpage 241 r struction but he is not entitled to it being said in
·
one instruction and being repeated in the second
instruction with the finding sentence added on.
Court: No, the other one had about insulating. I see a
~ifference between them. That one has insulating by covermg.
Mr. Wilkinson: "But if it maintains its wires by maintaining them at such height it is not reasonable to anticipate that
people would come in contact with them.''
Court: I don't think it is over emphasis of the thing. It
is stated in a different matter and has differe·nt elements in
it.
Mr. Ford: We except to it further on the grounds that the
company is charged with knowledge that the people might
come in contact with the wires while exercising ordinary care
for their own safety, that is ordinary care for their own safety
while no.rmally using their own permises for a normal activity;
they are charged with that.
Mr. Robertson: That leaves it up to the jury.
Mr. Ford: The jury can't say that it wasn't a normal
activity.
Mr. Robertson: That's exactly what they can say.
Court: I'm goin:g to submit it them and let them say.
Mr. F·ord: We except.
Court: Granted.
page 69

r
•

•

•

INSTRUCTION NO. 6.
The Court instructs the jury even if you b'elieve from the
evidence that Virginia Electric and Power Company was
g·uilty of negligence, if yop_ also believe from the evidence that
William McGinley Watson was guilty of negligence which
either proximately caused or efficiently contributed to his
death, then you must bring in your verdict iri fav,or of the defendant Virginia Electric and Power Company, since the law
does not apportion negligence nor consider degrees of negli-
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gence. in this case, the plaintiff being barred from recovery
in this case if William McG,inley Watson was guilty of any
negligence which either proximately caused or efficiently contributed to his death.

R. T.A.
page 242 ~ DEFENDANT'S INSTRUCTION NUMBER
SIX (Granted) :
Mr. Ford: I don't think it is incumbent upon the Court to
explain an instruction.
Mr. Robertson: Comparative negligence; I have never had
one refused.
Mr. Ford: I don't care whether you had one or not. Nobody is asserting it is a comparative negligence case.
Mr. Robertson: I'm asserting it.
Mr. Ford: I say there isn't any assertion of apportionment of negligence in this case and the Court ought not to
suggest it in, any instruction.
Mr. Robertson: I'm entitled to both of them; one is contributory negligence and the other is comparative negligence.
Mr. Ford: There's no suggestion ofCourt: I think it is proper to instruct the jury on the apportionment of negligence. Is there any other objection to
iU
Mr. Ford: We object to it on that ground and that it's a ·
repetition.
·
Mr. Robertson: I have never known this to be refused.·
Mr. Ford: I have never known it to given. I have practiced law nearly as long as you have.
Mr. Ferguson: It was given the last time.
Mr. Ford: Except this last time. Tire Court-the Court
ought not to argue with the jury or explain. The Court's
instruction is an edict. It doesn't have to explain.
page 243 ~ It's up to the lawyers to argue the inferences and
if he's wrong, the Court stops him but you say
if he was guilty of negligence which proximately caused or
efficiently contributed to his death then you ·must bring in
your verdict for the defendant power company period. That's
the law. Now the Court doesn't have to indulge into a lecture
of law as to why you say that. It's the law~ Now you are
adding there-they 're asking you this; why am I doing it as
Judge, because the law does not apportion negligence nor consider degrees of negligence. What do they know about apportionment.
Court : I think he's entitled to this. Granted, and note
your exception. ·

•

•

•

•

•
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page 81

~

INSTRUCTION D.

·The Court instructs the jury that if you find from the evidence that the bare high tension wire of the defendant company was suspended 26' 6" above ground at or near the place
of the electrocution of plaintiff's decedent, and if you further
find from the evidence that in order for the defendant company to maintain the high degree of .care required of it by
law, as set forth in other instructions, that the said bare high
tension wire should have been suspended for a distance of at
least 35' above ground, then you are instructed that the company was guilty of negligence. And, if you further find that
such negligence, if any, was the sole proximate causj:i of the
decedent's death, then the plaintiff is entitled to recover and
it is your duty to return your verdict in her favor.
Refused 5-29-56.

R. T. A:
page 82

~

INSTRUCTION F.

The Court instructs the jury that at the time decedent met
his death he was engaged in a normal and lawful activity on
the premises of Mr, King and at his request, and therefore was
entitled to the same protection from the danger of high tension wires as was the owner of the premises.
Refused and amended 5-29-56.

R. T.A.
page 2i3 ~

*

*

PLAINTIFF'S INSTRUCTION NUMBER "F" (Refusea):
Mr. Robertson: The defendant objects and excepts to the
granting of Instruction "F" upon the ground that it erroneously asserts the law. For instance, the instruction says, ·
"The Court instructs the jury that at the time the decedent
met his death he was engaged in a normal and lawful activity''
and that is contrary to. the fact and contrary to the law and
in effect tells the jury that he was not guilty of negligence
which in no view of the case is correct.
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Court: I will amend that by putting, "The Court instructs
the jury that if you beliiwe from the evidence that at the time
the decedent met his death.'' In other words, do you follow
what I am getting aU "The Court instructs the jury that
if you believe from the evidence''·
·
Mr. Ford: Wait a minute, before you do that.
Court: All right.
Mr. Ford: He was engaged in a normal and lawful activity
of digging a well on the premises at the request of Mr. King.
That's the testimony and that's exactly what the instructions
says he was doing and it doesn't relate to how he
page 214 r was doing it at all. His performance of the job
was a normal and lawful activity and he was entitled to the same protection as an invitee from the danger
of any high tension wires, if there was the danger as was the
owner. That was the purpose of· the instruction; as an invitee he was entitled to it.
·
Court: Both of you are entirely right. It's just a question
of what construction you put on the particular language. Mr.
Robertson is afraid the jury might take that to mean that
since it was lawful that he was not negligent. In order to
avoid any questionMr. Ford: I didn't say "negligent." I said "lawful."
Court: I realize that and we understand the difference
between lawful and negligent. He's afraid that might cause
some confusion and in order to avoid that possible confusion
which I think is very slight, I'm going to put that in there because it can't possibly do anybody any harm.
Mr. Robertson: The defendant excepts.
Court: "The Court instructs the jury that if you believe"
-"that if you believe from the evidence that at the time the
decedent met his death he was engaged.'' In other words,
that leaves it up to them what they believe.
Mr. Robertson: The defendant excepts to the ruling of the
Court for the reasons stated.
Mr. Ford: Well, the plaintiff excepts to the ruling of the
Court because all the evidence is that he was enpage 215 ~ gaged in a normal and lawful activity and I think
the Court ought to tell them so.
Court: It must be a good instruction. Both of you object.
Mr. Ford: We are offering "F'' as we originally offered
it and we're offering it again and ask the Court not to amend
it because it is not a question under the jury evidence. We
claimed under the evidence the Court could tell the jury he
was engaged in a normal activity on the premises of Mr. King
at bis request. In the way your Hon?r granted it, you submit

16

Supreme Court of Appeals of Virginia

to the jury as to whether they were and added, '' if you believe from the evidence.''
•
.
Court: I don't think there's anything wrong with "F'' as
it is offered. As I said before, I thought it was perhaps susceptible of the interpretation that the jury might say ·because
I have told them that it was a lawful activity that thereforethat he was not negligent. Now I realize that to lawyers the
word ''lawful''-in other words something could be lawful and
at the same time negligent but I think· perhaps a juror might
construe the word ''lawful'' to mean that he was free from
· negligence. What did you want to say about it, Mr. Wilkinson?
Mr. Wilkinson: My understanding, you probably expressed
it, that lawful m~ans he was acting withing the law and using
the property in a normal and lawful manner. We don't tell
them if he was he is not guijty of negligence. We say he's
entitled to the same protection as the owner of the premises
is entitled ·to.
Mr. Ford: That's right, not asking for a finding at all.
Mr. Robertson: We think the way the Court modified it
saves it from reversible error. Our proposition
page 216 ~ he was not engaged in a lawful activity. He was
engaged in an unlawful activity, he was guiltv of
·
•
negligence.
Court: I'm going to make the same ruling that I did before-and I'm of the same opinion still.
Mr. Ford: I don't think that your Honor ought to leave it
to a jury as to whether his presence at the invitation of the
,
owner is or is notCourt: If you will strike out the word "lawful'' I will
be glad to give it but I'm not going to instruct them that it
. was lawful when I think it possibly could be misconstrued to
mean that he was not negligent.
Mr. Wilkinson: You would grant it then, "the defendant
met his death, he was engaged in a normal activity on the
premises of Mr. King and at his request and therefore was
entitled to the same protection from danger as the owner.''
Mr. Robertson: If you put it like you did before, we think
it's free of objection except on our blanket objection but we
claim it's not a normal activity; that to stick pipes up in the
wires Uke that is not a normal activity.
·
Court: I'm going to leave it like it is.
Mr. Robertson: You mean like it was before.
Mr. Wilkinson: Like we've offered it now. .
Court: No, I'm going to grant it exactly like I did the
·
time before.
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Mr. Ford: You refuse '' F'' as offered.
Court : I will and note your exception.
Mr. Ford: Note our exception. We will offer
it as amended and leave out the words, after the. "normal"
in the second line, leave out the words, "and lawful" so the
instruction would read "The Court instructs the jury that at
the time the decedent met his death he was engaged in a normal activity at the premises t>f King and at his request"
and so forth and re-re-offer that as amended with exceptions
because I do not think the Court should allow the jury to say
whether this was a normal activitv or not because there's no
•
.
evidence they can base it on.
Mr. Robertson: If your Honor please, the way he's offering that, he's having the Court tell the jury that what Watson
did was a normal activity which we say is not a normal activity and the way you propose to change it submits the whole
issue which is where it should be.
Court : I'm going to refuse the instruction as amended
and note your exception.
'
Mr. Ford: And note the exception.
page 217

~

•
page 83

~

•

•

*

*

INSTRUCTION G.

The Court further instructs the jury that if you find from
the evidence that in order for the defendant company to maintain that high degree of care required of it by law, as set forth
in other instructions of the Court, that the bare high tension ·
wire suspended over the rear of Mr. King's ·premises should
have been suspended at a height of at least thirty-five feet
(35') or more, then you are instructed that the company was
guilty of negligence. And, if you further find that the failure
of the company to suspend its high tension wire at such height
above the ground was the sole proximate cause of the decedent's death, then the plaintiff is entitled to recover and it
is your duty to find your verdict in her favor.
Refused 5-29-56.

R. T. A.

•
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page 218} PLAINTIFF'S INSTRUCTION NUMBER "G"
(Refused): ·
Court: "G" was offered before and I refused it because I
wasn't going to spell out any particular number of feet.
Mr. Wilkinson: "D" was the old one. Here's the one that
was offered and refused and this has been changed.
Mr. Ford: The one that was refused is your old "D."
Mr. Robertson: That's exactly subject to the same objection that was offered on the one before and we object to it
on that ground and it was refused before. The defendant objects and excepts to the granting of Instruction "G" upon
the ground that there's no evidence to support it. The evidence is that the construction of the defendant's line conformed to standard practice in g·eneral use and the only evidence in the case that in anywise is contrary is the individual
opinion of two witnesses that they pref erred it to be higher,
the line to be higher than 26 feet from-six inches from the
·
·
ground.
Court: No need to argue it; I'm going to refuse the instruction. I will submit it to the jury on the question whether
under the particular facts and circumstances they believe it
was negligent. I'm not going to specify if it was 35 feet it was
negligent or if it was 36 feet it was negligence.
Mr. Ford: Well, we except because there are two witnesses
who testified that a minimum of at least 35 feet with insulated
or higher with uninsulated.
page 219 ~ Court: That was their opinion but I'm not going to tell the jury they have to accept it.
Mr. Wilkinson: You're not telling them that. "If you
further find from the evidence that in order for the defendant
to maintain a high degree of care''Court: I still think it emphasizes somebody's personal
opinion. I will submit it on the question whether under all the
facts and circumstances it should have been higher. I'm not
going to point out 35 feet or 36 feet or any other number.
Mr. Ford: We except.
Court: · They made this a little more palatable.
Mr. Ford: I think we conformed to the objections my
friend made.
Mr. Robertson: Subject to the same objections made before.
Court: I'm going to refuse it again.
Mr. Ford: We note our exceptions on the gTound that it
leaves to the jurv to determine whether or not in the exercise
of the high degree of care required of the company by law
whether or not it should have suspended its wires at the height
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as shown by witnesses for the plaintiff that it should have
been to have been made safe and it leaves it to the jury to
determine whether or not the high degree of care has been
carried out which the Court has submitted to the jurv in other
instructions.
·Oourt: I will submit that question to the jury but I don't
want to emphasize any particular witness' testimony by pointing out a specified number of feet.
w

· page 84

~

INSTRUCTION H.

The Court instructs the jury that there is no evidence in
this case upon which you can :find that the plaintiff's decedent
was guilty of contributory negligence.,
Refused 5-29-56.
R.T.A.
page 220

~

PLAINTIFF'S INSTRUCTION NUMBER ''H''
(Refused):

Court: Refused.
Mr. Ford: We except to the Court's ruling because there
has been no proof of contributory negligence of the plaintiff
in this case and we think the issue should not be considered by
the jury.
page 85 ~.

INSTRUCTION I.

The burden is on the defendant to prove that the plaintiff's
decedent raised the metal pipe or negligently permitted it to
come into contact with the high tension wire. The mere fact
that· he was found dead in close proximity to the pipe or in
contact with it raises no presumption that he was engaged in
handling the pipe when it came in contact with the wire. The
burden is on the defendant to prove it by a preponderance of
the evidence unless it appears by proper inference or circumstances in this case if it relies on contributory negligence of the
plaintiff''s decedent.
Refused 5-29-56.

R.T.A.
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page 220 ~ PLAINTIFF'S INSTRUCTION NUMBER "I"
(Refused):
Mr. Robertson: I object to that as being absolutely wrong
from beginning to end.
·
Court: Of course we're getting here one thing, Mr. Ford,
and that is this is the same thing that came up last time.
There's no absolute burden of proof on the defendant to show
contributory negligence. It's more or a qualified burden.
It's a burden that he must show it unless it appears from the
plaintiff's evidence or may be· reasonably inf erred from all
the facts and circumstances in the case. NowMr. Ford: It is still the burden on the plaintiff- on the
defendant to show that he was negligent if it appearsCourt: Unless,
Mr. Ford: Then there is no burden. Then you've got
evidence. I'm talking about the burden now. The burden, if
it appears, then the burden-he's carried the burden.
·
Mr. Ford then.read some cases in support of his
page 221 ~ argument.
Court : Aren't you confusing two things 1
You're confusing presumption with burden. He comes in
with the presumption that he is free from proof-free from
negligence and that presumption fails in the light of evidence
or fades in the light of evidence.
Mr. Ford: That's right, so he's carried the burden. If
the jury believes he preponderates then he doesn't recover.
Court: I think you 're confusing· two different things.
Mr. Ford:· I'm going one step further. I'm going right to
the end. He comes in too with the presumption of being free
from negligence just like the defendant does. If it appears
from his own. evidence 9r appearsCourt: Any evidence.
Mr. Ford: Any evidence, then the presumption fades..
Court : Right.
.
Mr. Ford: If the jury believes that is sufficient to preponderate, then it defeats recovery. That goes right to the
end and that's the processes of proof but you can't infuse into
an instruction to deteriorate-when you're-just a minute,
I'm discussing this with the Judge and when he tells me to
stop~ will.
Mr. Robertson: I'm left out.
Mr. Ford: You cannot add to an instruction anything to
destroy the presumption that is thrown around him and that
is freedom from negligence. The burden of proof
page 222 ~ is another subject.
·
·
Court : Exactly.
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Mr. Ford: Is another subject.
Court: That's what we're dealing with here is the burden
of proof.
·.
Mr. Ford: The _burden of proof is on him to prove.
Court: All right, now I'll hear anything on that but what
you read me was in connection with the presumption. .
Mr. Robertson: If your Honor please, he says here in his
pleadings, "the plaintiff further says that on to-wit, March
26, 1955 at the instance and request of the said Charles M.
King, owner of the aforesaid premises, plaintiff's decedent
while in the employ of the said Charles M. King, trading as
Motor Craft Machine Works and while nor:mally assisting in
the drilling and construction of a well on the rear of the
premises of the aforesaid King, was caused to come into contact with the said high voltage uninsulated wire with a metal
pipe or casing then being used by plaintiff's decedent and his
co-employee iri the drilling and construction of the said well
which because of said negligence, carelessness and recklnessness of the said defendant was the proximate cause of the
contact between the metal pipe and casing and the high voltage
uninsulated power line, each carrying 3450 volts.'' ·We say
~hat eliminates any possibility of a stumble or running to a
rescue that would not be a normal operation in the sinking of
a well. We say further that the burden of proof to show co~tributory negligence is on the defendant unless
page 223 ~ such negligence appears from all the evidence· in
the case or may be fairly inferred from all the
facts and circumstances in the case and we say that that rule
of law makes this instruction wrong in connection with the
pleadings.
The attorneys for both sides then continued to argue the
instruction.
Court: The objection to thP. instruction is this. It puts an
unqualified burdP.n on thP. def P.ndant to prove that he did in
a certain way and I held before and I'm going to hold again
that there's no unqualified burden of proof on the defendant
to prove contributory negligence. It is more what you say,
qualified burden. It's not an absolute burden as it is the way .
on the plaintiff. If I am wrong on that basic elementary
thing, I'll be· glad to get it straight.
Mr. Wilkinson: I think you're wrong.
Court: All right, sir-
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Mr. Ford: It's simpiy the reverse of the plaintiff's case.
Court: Some Courts have adopted that but I don't ever recall a Virginia Court adopting it. I '11 tell you this. Let's
go ahead and with them and I will go back and look up the
digest to see·
Mr. -Ford: I don't have anything on that but I think, Judge,
that is-that is the course that the Virginia Courts have taken.
I don't think there's any qualification in it. Anypage 224 ~ how we '11 go along and then come back to it.
At this time, the instruction was passed by after which time
the Court returned to the instruction.
Court: I '11 refuse it because it's in conflict with an instruction thait I have already given that the burden of proof
is on the defendant unless it-unless it may be-unless it is
shown by the plaintiff's evidence or may be fairly inferred
from all the facts and circumstances in the case. And I might
say it is emphasizing-what you are doing is arguing your
own case.
Mr. Ford: We suggest an amendment; after the word,
''evidence'' and next to the last line, '' the burden is on the
plaintiff to prove it by a preponderance of the evidence'' add
in there, "unless by fair inferences or circumstances· it is
shown.''
Mr. Robertson: You've already got that now.
Mr. Ford: No, after the word, "evidence," "unless it appears by proper inference or ·circumstances in this case, if
the defendant relies on contributory negligence of. the plaintiff's decedent." That seems to me oug·ht to cure any objection.
Mr. Robertson: If your Honor please, it's covered by

"J."

Court: No, it's not covered by anything because he goes a
step farther here and goes into details as to what you should ·
prove. You have "raised the pipe or negligently permitted
it." I don't think that's the law.
page 225 ~ Mr. Robertson: He·'s particularizing all the
evidence which I gave up without a murmur.
Court: Will you note refused as amended and an excep~
tion noted.
Mr. Ford: That's refused and refused as amended?
Court : Yes, sir.

•

•

•
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INSTRUCTION L.

The Court instructs the jury that if you find from the evidence that the defendant company could reasonable, have
warned the plainti:ff 's decedent of the presence of the bare
high tension wire by insignia, sign or otherwise, on its poles,
or otherwise, and that such warning, if any, would be proper
in the exercise of the high degree of care required of power
companys, and if you further :find that the defendant company
failed to give timely and adequate warning, then the jury c.an
find the defendant guilty of negligence.
Refused 5-29-56.

R. T. A.
page 231

r
*

*

*

*

*

PLAINTIFF'S INSTRUCTION NUMBER "L'' (Refused):
Mr, Robertson: The Defendant objects and excepts to the
granting of instruction '' L'' upon the grounds there is no
evidence to support it. The uncontradicted testimony is that
this-that the Plaintiff's decedent was a high school graduate;
that he had had a course in aviation training and
page 232 r maintenance which necessarily involved a familiarity with electricity; that he had had experience
in radio and television work, including the putting up of antennae and that he had served as an electrician's helper at the
Shipyard. Accordingly, he had knowledge as a matter of law
of the danger involved in the situation and no warning would
have given him any information which he did not al:r:eady have
and the Court does not require the Defendant to do a vain and
useless thing.
Mr. Ford: If there's anything the jury is going to decide
it is whether or not he had to know 3000 volts of electricity
was running overhead and I don't think the Court or anybody
else can tell the jury he knew that, whether he had the training or didn't. To me it's the most idle thing in this case to
assume that this young man knew these wires had 3450 volts
running through them and he's entitled to a warning like any-
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body else is entitled to a warning. It is a proper instruction,
and the Bailey case says so.
Court: I'd like to see something that you had to put a
warning or a sign.
Mr. Ford: It doesn't say how you do it.
Mr. Wilkinson: It says in this case there were warnings
put up.
Mr. Ford: And not kept up.
Court: I think perhaps the absence of a warning sign, you
might argue that together with other factors in
page 233 ~ the case but I certainly hesitate to give an instruction that the jury can-should determine whether
or not the warning signs should be placed ther'e. It seems to
me to be unduly emphasizing a phase of the case there. Not
proper. I'm going to refuse that;
Mr. Ford: We except for the reason that there's ample
evidence that a jury should have a right to determine whether
a warning should be given under the circumstances in this
case and it only submits it to the jury as to whether a warning
should be given.
Court: You argue this.
Mr. Ford: We except.
Mr. Robertson: You are offering that as given the last
time 1,
Mr. Wilkinson : Yes, sir.
Court: Offering it as refused tb.e last time. I'm going to
refuse it again for the same reason as I did before.
Mr. Ford: We except for the reason that there was no
evidence that would have warned the decedent of the proximity of the high tension wires. There was no other-there
was no extraneous evidence ; warning could have easily been
given and negligently failed to do so.
Mr. Robertson then cited some cases to the Cot1rt in support
of his objection to the instruction.
Court : Instruction ref used.

page 90

*

*

*

*

*

*

~
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OPINION.
Plaintiff's decedent was electrocuted on March 26, 1955,
when a metal pipe came in contact with a high tension wire
maintained by the defendant at the rear of the premises of
Charles King, located at 312-72nd Street, in the City of Warwick.
In the first trial of this matter, the jury was unable to agree
and at the second trial the jury returned a verdict in favor of
the plaintiff for $20,000.00, which the defendant moved to set
aside. By its verdict the jury found that the defendant was
negligent and. that the plaintiff's decedent was free of negligence. There does not seem to be any substantial question
as to the Court's ruling on any instruction or the admissibility of evidence and the only question presented is whether
the verdict is supported by the evidence.
The primary power line maintained by Virginia Electric
and Power Company runs in a generally north and south direction along Virginia Avenue. This line is insulated and
from this main line there are a number of distribution lines
running in a westerly direction. Some of these lines are insulated and some are not. The line on which this accident occurred runs in a generally westerly direction from Virginia
Avenue along the rear lot lines between 71st and 72nd Streets
in the City of Warwick. The area where this accident occurred is a thickly settled residential area with
page 91 ~ apartment buildings and residences constructed on
65-foot lots. On the top cross arm of the line in
question there are four uninsulated wires. The two exterior
wires each carried 350!) volts to ground; the two interior wires
on the top cross arm served as a street lighting circuit. Below the top cross arm there were three insulated wires which
distributed current to the residences and below that there was
a telephone cable. Virginia Electric and Power Company .
had an easement along the rear of the lots and it appears that
the line was properly located on the easement.
The uninsulated wires were 26% feet above ground at the
point where the accident occurred, and the uncontradicted
testimony is that they were lower at this point than they were
at any other point in the neighborhood. There was also testimony introduced that Virginia Electric and Power Company
had failed to follow, any uniform pattern in running their distribution lines and the uncontradicted testimony of three expert witnesses was to the effect that it was not proper to construct and maintain an uninsulated line at this height over a
residential area and that the lines should have been either insulated by wrapping or placed higher above the ground, or
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both. There was also testimony that a number of wells had
been driven along the right of way and in this particular community. I therefore conclude that the jury's :finding that the
defendant was guilty of negligence was amply sustained by
the evidence.
The next question is whether or not the plaintiff was guilty
of contributory negligence. There is no dispute as to any
material fact and no contention as to the law applicable to the
present case. The difficulty is in I applying the law to the
particular facts.
The law is well settled that the decedent is presumed· to
be free of negligence in the absence of evidence to the contrary, and the burden is upon the defendant to show that the
decedent was guilty of contributory negligence unless this is
disclosed by the plaintiff's own testimony or may be fairly inf erred from all of the facts and circumstances in
page 92 r the case. If the plaintiff's conduct is a matter over
which reasonable fair minded men might honestly
differ, then it is a jury question and the jury's :finding can
not be disturbed by the Court. The evidence should be viewed
in a light favorable to the plaintiff and all just inferences that
may be drawn from the evidence should be resolved in his
favor.
The plaintiff was 29 years of age and had been employed
as a semi-skilled electrician. He had been trained as a radio
technician and had received safety instructions in connection
with electrical equipment, but I do not attach too much significance to this as every competent adult would be charged with
the knowledge of the danger that is inherent in electrical
transmission lines.
The evidence discloses that the decedent along with a young
negro named Mosley was sinking a w~ll on King's property.
The center of this well was located 2 feet 4 inches from a
g~arage o;n ;.the rear of King's lot and 2 feet 6 inches from a
point directly under the high tension wires maintained by the
defendant. The well was also approximately 2 feet from a
·metal fence that ran along the rear of the King property. The
decedent commenced work about 9 o'clock in the morning and
continued to work on the well until approximately 2 P. M.
when the tragedy occurred. The transmission· line maintained
by the defendant was almost directly over the area where
he was working and the photographs show that it could be
readily seen that the decedent's view was not obstructed in
any way. A. 2-inch casing was being sunk in the ground and
the method used was to connect a hose to the city water supply
and the hose was then connected to a 3/4 inch pipe, the 3/4
inch pipe being in sections so that the length could be increased
as the casing went down. The 2-inch pipe which served as the
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casing was placed in the ground and the 3/4 inch pipe was
placed alongside of it and the pressure from the water would
wash aw~y the dirt, enabling the 2-inch pipe to be driven into
the ground. As obstacles were encountered, it
page 93 ~ would be necessary to withdraw the 3/4 inch pipe
and reinsert it. As it was withdrawn, it could be
disjointed and brought out in sections, but this was time consuming and it was much faster to withdraw the pipe in its
entire length without taking it apart. Apparently at the
time of the accident the pipe had been extended to a length
of 32 feet 21.4 inches and at this length the 3/4 inch pipe, which
was introduced in evidence, was cumbersome and to some extent flexible.
l\fosley was also killed and there were no witnesses present
when the accident occurred. Mrs. King was the first witness
to arrive at the scene of the tragedy. She was in the house
and was attracted by the screams of her child and, together
with Mr. King, rushed to the back door. It is probable that
she arrived within seconds after the accident occurred. Her
testimony was that Watson' back was to the fence and that
Mosley's back was to the garage and that they were both
facing each other. Each of them had both hands on the upright
pipe, one end of which was in the ground, and that they were
in what she indicated to be a slightly stooped position, looking upward, and that they were motionless, '' like statutes.''
According to her, and all of the other witnesses, the ground
was covered with water and there were arcs of fire as contact
was made and broken with the tra:n,smission line. Mr. King
grabbed a hose and made an effort to rescue the workmen but
he, too, was killed as he entered the charged area.
Mrs. King was called as plaintiff's witness and her version
seems reasonable and probable. It is in accord with all of the
known physical facts and is not contradicted by any other
witness, therefore, her testimony must be accepted. The only
reasonable inference that can be drawn from her evidence
is that at the time of the tragedy Watson was participating
either in removing the pipe from the ground or attempting to
reinsert it, and this being true, it is apparent that the decedent was negligent since he had worked under the wires
for approxiµiately five hours and during all of this time they
had been in full view.
page 94 f The danger was apparent from ordinary observation and one can only conclude either that he
did not look, that he looked and did not see, or that he saw the
danger and took a chance. In either event, he was negligent.
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It has been suggested by plaintiff's counsel that Watson
did not know that the line carried high voltage·and that there
was nothing to indicate to Watson, no mater how long he
had worked under the wires, that they carried sufficient voltage
to cause death or serious injury. The presence of the tra,nsformers and the network of wires leading off to the various
residences would have probably been sufficient to app.rise
one that it was a distribution wire which of necessity carrie.S
high voltage, but in any event, it is·a matter of common knowledge that under conditions then existing even 110 volts, usually
found in household circuits, would be fatal or cause serious
injury. Alabama, Power Co. v. Irwin, (Ala.) 72 So. (2d) 300.
The ground was covered with water and the decedent's feet,
if not other parts of his body, must have been wet. His back
was against a metal fence and he had in his hands a wet metal
pipe. It is hard to conceive of conditions that would be more
conducive to electrocution.
It has also been ·suggested by counsel for plaintiff that perhaps Watkins did not raise the metal pipe but that this was
done by Mosley and that Watson came to his rescue as aid
Mr. King a few moments later. Considering the weight of
the pipe it is not likely that Mosley attempted to raise or
lower it unassisted, or that a reasonably prudent person would
have remained in close proximity while this was being undertaken. But even granting this as reasonable hypothesis, it
is hardly fair to assume that a prudent person rushing to
Mosley's rescue would have gotten into the position described
by Mrs. King and then seized the pipe with both hands. In
fact, it seems much more probable that if· Watson had attempted to go to the rescue of Mosley that he would have met
the same fate as Mr. King and would have oeen electrocuted
as soon as he reached the wet ground.
page 95 ~ It has also been suggested that Watson and Mosley might have been handling the pipe together and
that one of them slipped, or that Mosley alone was careless
and this caused the pipe to come in contact with the wire.
If the well were being driven at a reasonably safe distance
from the wires or if Watson had been found electrocuted
beneath the wires with no· direct evidence as to how the· accident occurred, some of the suggested hypotheses would offer
a reasonable explanation of how the tragedy could have happend without fault on thP. part of Watson.

'' 'A person is not chargeable with foreseeing untoward
events beyond his control. Slipping, falling or stumbling are
usually classed as unforeseeable accidents and a person is not
charged with the duty to foresee them unless the danger is
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reasonably apparent.'"
Bailey, 194 Va. 464.
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Here the plain,tiff was engaged in an undertaking fraught
with danger and he must be held to have assumed the risk
incident thereto. If the pipe had been perfectly rigid and
straight and raised exactly perpendicular to the ground, it
would have been, only 2 feet 6 me.hes from the wire. · As stated
before, it was unwieldy and flexible. A movement of a few
inches at ground level would have been sufficient to bring the
other end of the pipe to the wire. Under these circumstances,
it could have certainly been reasonably fore seen that some
agency, whether it be the wind, shpping on the wet ground or
momentary inattention of his co-worker, might cause the slight
movement necessary to make contact with the wire.
The plaintiff rehes strongly on the Bailey case, supm, but
in that case the evidence showed that Bailey could have slipped as he was going down the hill with the ladder in his hand
at a point before he reached the high tension wires. Attention
has also been called to the case of Alabann,a, Power Co. v. Irwin,
supra, but in that case the plaintiff was working on a well
10 or 12 feet distant from a wire which conveyed electricity
to a well. As he was removing ~ wet pipe, it slipped from
his hands and made contact with the wire. The
page 96 ~ Court held that under those circumstances it was
jury question. The facts here are very similar to
the cases of Green River Rural Electric Corp. v. Blandford7
(Ky.) 206 S. W. (2d) 475, and Brilln,(IKt v. Edison Li.qht <t
Power Co., (Pa.) 82, A. (2d) 44, where a recovery was al-·
lowed, but in each of these cases the. decedent's view of the
wire was obstructed.
The only conclusion that can·be drawn from the many decisions on the subject is that each case must be decided on its
own merits. When the facts are disputed or there is a substantial question as to the negligence of the parties, then it
is a matter for the jury, but when the facts are not disputed
and are susceptible of only one reasonable interpretation, it
becomes a matter of law to be determined by the Court.
The presumption that the plaintiff was free from negligence
does not operate when there is direct evidence to the contrary.
The verdict in the plaintiff's favor only entitles him to have
reasonable inferences resolved in his favor. This does not
mean every conceivable inference or that one would have to
believe in court that which he would not believe out of court.
While one is naturally sympathetic to Watson's family, I can
only conclude from the evidence that in his haste to complete
the work he took a chance on not disjointing the pipe and

a
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thereby brought on his own :misfortune. Therefore, the verdict should be set aside and final judgment entered for the
defendant.
8-2-56.

R. T. A.
Filed August 3, 1956.
GEO. S. DE SHAZOR, JR., Clerk
By CLYDE B. LA RUE, D. C.
·page 97

~
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*
FINAL JUDGEMENT.

This day came again the parties by counsel, and the court
having maturely considered the motion of the defendant to set
aside the verdict of the jury, is of opinion for the reasons set ,
forth inits Opinion heretofore filed herein and hereby made
a part of the record in this cause that said motion should be
sustained;
WHEREFORE, it is considered by the Court that the motion of the defendant to set aside the verdict of the jury be
and the same hereby is sustained, and judgment is hereby
entered infavor of the defendant; to which action of the Court
the plaintiff by counsel excepted.
And the plaintiff having noted her intention to apply to
the Supreme Court of Appeals of Virginia for a writ of error,
bond is fixed in the sum of Seven Hundred and Fifty Dollars
($750.00) conditioned acc<?rding to law with surety to be approved by the. Clerk of this Court.
Enter this October 2, 19'56.
ROBERT T. ARMISTEAD, Judge .

*

•

*

•

•

•
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NOTICE OF .APPEAL .AND .ASSIGNMENTS OF ERROR.
Plaintiff, Jacqueline P. Watson, .Administratrix of the
estate of William M. Watson, deceased, by counsel, hereby
gives notice of appeal from the judgment entered in the above
case on the 2nd day of October 1956 and sets forth the following assignments of error :
a

1. The trial court erred in setting aside the verdict of the
jury for the plaintiff and in entering judgment for the defendant.
2. The trial court erred in refusing to admit the expert testimony and exhibits of Louis .Arthur King, Electrical Engineer,
which testimony and exhibits showed negligence of the defendant in the manner and method in which its high tension wires
were installed in the rear of the King premises.
3. The trial court erred in refusing to grant instructions
d, F, G, H, I, L offered in behalf of the plaintiff.
4. The trial court erred in granting instruction Nos. 1. 2,
4, 5 and 6 offered by the defendant over the objection of the
plaintiff.
JACQUELINE P. W .ATSON, .ADMINISTRATRIX OF THE EST.ATE OF WILLI.AM M.
W .ATSON, DECEASED
By CHARLES E. FQRD
Counsel.
Filed November 1, 1956.
GEO S. DE SH.AZOR, JR., Clerk.
By CLYDE B. LA RUE, D. C.

•

•

•

•
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OFFICER WALTER A. THON,
called as a witnes by the plaintiff, being· duly sworn,
testified as follows :

.

DIRECT EXAMINATION.

By• Mr. Ford:
Q. Mr. Thon, will you state your full nam.e please¥
A. Walter A. Thon.
Q. And your position with the City of Warwick is what¥
A. Patrolman.
Q. You have been for how long¥
A. This is my fourth year.
Q. Fourth consecutive year with the Police Department of
the City of Warwick¥
A. That's correct, sir~
.
Q. Were you on duty on the 26th of March, last year 1955 ¥
'
A. Yes, sir.
Q Did you or not receive. a ca)J. to go to 312-72nd Street
and investigate an accident of some kind¥
A. That's correct, sir.
Q. What time did you arrive there¥
A. I arrived at 2 :19 p. m.
'Q. And you learned the nature of the call very quickly I
presume¥
A. That's correct.
Q. Well, what did you-scratch that. Were you
page 7 ~ or not the first or one of the first officers to arrive?
.
A. I was, yes, sir. ·
Q. You were the first¥
A. That's correct.
Q. Later on were you joined by other officers¥
A. By three others.
Q. You name them.
A. Lieutenant Mears, G. L. Buzzy and Officer Willard.
Q. But you arrived in your own car first¥
A. W'e ll I 'rn not too sure at the time. I think there was
two of us in P.ach car.
Q.. Oh, I see. Well now, will you describe for the jury what
you found at first when you first got there¥
A. Well, when I first arrived I was directed by a-some of
the people there the accident had occurred in the back of the
house and so I immediately went back to the back of the house
of Mr. King's and as I went back in there, a neighbor yelled
to me to stand back; that the area was still active.
Q. The area was still active?
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Officer Walter .A. Thon.
A. That's correct.
Q. With what Y
A.· With electricity. So I stopped. As I stopped, I saw the
electricity come down through the pipes and go across the
ground and the smoke flew out from a pipe there and I saw
the three bodies laying in th~ area.
·
page 8 ~ Q. There were three bodies there Y
A. That's correct.
Q. Where was the pipe that you speak of that the electricicy
.
came down, or the fire, did you say Y
A. Yes, sir, it was up against the electrical wires and came
down to the-it was the eastern part of the corner of the
garage. There were two pipes sticking out of the ground.
Q. Well now describe the two pipes. You mentioned the
pipe that was against the wire. Which wire was it against T
Can you tell; the one nearest from you or the one farthest
from you or which wire Y
A. Well, it was the wire nearest me ap.d it was above otherwires. Was up-and the pipe against it was about an inch
pipe.
Q. And that was the pipe that led down to theA. Ground.
Q. To the ground. Where was the other pipe Y
A. The other pipe was right beside it and it was a shorter
pipe and it was about two inches in diameter.
Q. What position was that in Y
A. Straight up also.
Q Was it in a hole'or could you see?
A. It was in a holA.
Q. Was that pipe larger or smaller than the pipe against
the wire?
page 9 ~ A. Larger.
Q. Could you estimate the dimensions of the pipe
against the wire Y
·
A. I estimated the pipe against the wire approximately an
inch and the one in the ground about two inches.
Q. Do you know how many wires there were overhead Y
Was there more than one Y
A. There was more than one.
Q. Do you know how many there were Y
A. No, sir. It was a group of wires but I don't know how .
many.
Q. Did you say which wire the pipe was leaning against?
You said it was above the first wire that you go up?
1•
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Officer Walter A. Thon.
A. Yes, sir, they seem like they ran in lines; one lin_e then a
second_ line (indicating).
Q. Yes,·it was ag·ainst the top wire1
A. That's correct.
Q. Which of the wires was it against 1
A. The wire out this way (indicating).
Q. Nearest you as you approached¥
A. That's correct.
Q. Well, how long did the wires stay in that position, pipe
I mean against the wire.
.
A. Well, I'd say approximately 20 minutes. I couldn't determine exactly. It seemed like hours but I'd say
page 10 ~ about 20 minutes.
Q. Well, were you able to see whether the people
were dead when you got there or thereafted
A. I couldn't determine because the electricity coming down
through the pipe and then hitting the ground the way it hit,
the bodies was rising and I couldn't determine what was
causing it to rise or whether it was electricity or whether they
were living or not.
Q. I want you to describe if you can the position of the
bodies when you got there as you first observed them 1
A. WellQ. Where was Mr. ·watkins for instance.
. A. Mr. Watkins was laying on his back.
Q. Mr. Watson I mean.
A. Mr. Watson, he was laying on his back and he was between the fence and the pipe and I think his body was rested
against the two inch pipe and then there was Roosevelt Mosley; he was between the garage and part of his leg was on
the pipe, on the one inch pipe and Mr. King and Mr. Watson
were. head to head. Their heads were touching each other
and Mr. Watson was laying-his feet was to the east and
Mr.-Mr. King's feet was to the east and Mr. Watson's feet
was to the west.
Q. Mr. Watson was lying with his feet toward the river1
A. That's correct.
page 11 r Q. And Mr. King you say they were head to
head1
A. That's correct.
·Q. And Mr. King with his feet lying toward Virginia Avenue¥
A. Yes, sir.
Q. On Warwick Road generally, is that correct¥
A. Yes, sir.
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Officer Walter A. Thon.
Q. Were they on the other side of the well, that is on the
fence side or not? ·
·
A. They were against the fence. Mr.-Mr. King's arm
was laying against the fence. His left-it would be his left
arm was laying against the fence and Mr. Watson was more so
against the pipe (indicating) and Mosley was between the
fence and the garage and his foot was against the one inch
pipe. I think it was his left foot.
Q. Did Billy have a hold of the pipe or ahold of anything
with his hands or arms or not?
A. I couldn't see at the time when I first arrived and after
-after the-the active area had stopped and the pipe had
bent away, well when I got there, none-Mr. Watson except
his right side of his body was touching the two inch pipe.
Q. Nothing but Mr. Watson's body was touching the pipe?
.A. And him and Mr. King's head were together
page 12 ~ (indicating).
Q. Yes. Well now, was the pipe straight or the
pipe against the wire or did it-if it was straight did it remain straight or not?
A. No, it bent. It bent to the south towards the Huntington Apartments, River Drive.
Q. Towards the south?
.A. That's correct-.
Q. Where did it bend?
A. It bent-seemed like it went over the wire.
Q. Bent over the wire?
A. That's correct.
Q. And you say that the pipe removed itself finally?
.A. Yes, sir, it bent back.
Q. It bent back?
A. That's correct.
·Q. What do you mean by that? I don't quite follow you?
A. Well first it bent toward the south and then it came back
·
this way off the wire (indicating).
Q. Oh, and fell?
A. No, it bent back and then two men from VEPCO got
it away completely from the wire. I don't know how they
did it.
Q. Then it didn't come loose of its own volition; it-:-it was
finally gotten away by two VEPCO men who came?
A. No, the pipe bent back-went to the south
page 13 ~ and then back to the north and that's when the
active area stopped. There was no-no more
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Officer Walter A. Thon.
activity there ; then the men from the VEPCO went in and
pulled the remainder: away to keep it from going back.
Q. It was finally taken away by the VEPCO men you speak

of?

A. That's correct.
Q . .After it bent over as you say and then back?
.A. That's-yes, sir.
Q. But it didn't come loose from its own. volition or its
own weight but the VEPCO men took it away?
·.A. That's correct, completely away.
Q. Well, are you familiar with the area of 72nd Street and
71st and 70th?
A. Yes, sir.
Q. In that section of the City of Warwick?
.A. Yes, sir.
·
Q. What is the area?
.A. Residential.
Q. Is it built up?
.A. Yes, sir.
Q. In residences?
.A. That's correct.
Q. Down near•Virginia .Avenue there are commercial places,
drug stores and garages?
page 14 ~ A. And gas station, yes, sir.
Q. I mean gas stations hut toward the river, as
you go from Virginia Avenue it's residential?
A. That's correct.
Q. Well, how about on the north side of 72nd Street. What's
that?
A. That's residential.
Q. Apartments?
.A. Yes, sir, apartment houses.
Q. Residential apartments, not homes. 70th Street and
69th Street and right on down toward Newport News-how
would you describe that?
A. That's residential and they have just homes there I
think on 73rd and then there are some apartment houses to
the-would be the southwest you have more apartment houses.
Q. That's nearer the river?
A. That's corre·ct.
Q. But as you go on down.
A. It's homes.
Q. All homes?
A. Yes, sir.
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Officer WaUer A. Thon.
Q. ·when I say· on down 72nd, 71st, 70th, you· understand
what I mean?
A. Yes, sir.
Q. Now let me show you a photograph of this
page 15 ~ area and get you to point out-now if you will, I'm
showing you . what was-are we still calling it
Plaintiff's Exhibit Number 1, if your Honor pleases?
Court: I see no reason why we shouldn't.
Q. And ask you, Mr. Thon-stand there before the jury if
you will; the jury will have an opportunity to see, and ask
you does that or not represent the area (indicating) that you
saw when you first went to the King residence?
A. That's the area.
·Q. Can you-I don't think these people over here can quite
see. Now will you point out the vicinity of the well or the
hole where the pipe was resting?
A. This would be your.. (indicating) hole here and where the
pipe was resting. This is the two inch pipe I think.
Q. The pipe you are pointing with your pen is the pipe
you saw when you got there?
A. That's correct.
Q. Now do you see the three quarter inch or did you call
it an inch pipe?
·
A. Inch pipe.
Q. Lying there.
A. Right here (indicating).
Q. You are pointing there to a pipe lyi,ng at the corner
of the white garage, is that right?
A. That's correct.
page 16 ~ Q. And you are ·tracing the bent portion, is that
right?
A. Yes, sir (indicating).

Mr. Martin: (Juror) We '11 have the pictures, won't we?
Mr. Ford: Yes, 'sir, but I thirik we ought to-just point out
briefly where the pipe on the ground is.
A.t this time the witness indicated on the photograph.
Q. That's the bent portion?
A. Yes, .sir. I can't determine whether it's connected. I
think it's bent right around here. I'm not sure. That was
in the ground right beside it.
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Offi·cer W,alter A. Thon.
Q. You spoke of the fence. Will you point out the fence
in the rear of the lot?
A. That's your fence here (indicating).
Q. Do you see any of the other pipe lying around about or
is that shown in this picture? Or is it another picture perhaps.
· A. Well, I pointed out the two inch pipe and I think this
is the one inch pipe here (indicating).
Q. Now can you point out generally where Mr. Watson was
lying when you arrived Y
A. Mr. Watson was right here (indicating).
Q. You are pointing then to the south of where the-of
where the upright pipe is now shown Y
page 17 ~ A. Yes, sir.
·Q. Between the pipe and the fence, that's where
you are pointingY
A. Yes, sir, and Mr. King was laying in here (indicating)
and the Mosley was lying partly behind the garage and partly
out (indicating). His foot was against the pipe. which was.
upward at the time, two inch-the one inch pipe-his foot was
resting against the one in.ch pipe.
Q. Now where was the one inch pipe? Can you trace it
briefly-I mean in any extent with your pen or your pencil 1
In which wayA. Well, it was ·right close to this one (indicating) and it
went straight on up.
Q'. Close to this one close to the upright pipe shown in the
picture1
A. Yes, sir.
Q. And went straight up?
A. Yes, sir.
Q. Which way did it bend when it reached the wire?
A. Went this way (indicating).
Q. You are pointing over to the fence generally1
A. Yes, sir, and came back this way (indicating).
Q. Came back towards the river, is that right Y
A. Yes, sir.

Mr. Ford: (To Mr. Robertson) They are the
general directions. Billy knows about it if you
don't.
Mr. Robertson: I haven't objected to leading as yet but
don't lead him.
·
Mr. Ford: Until it comes to something important, then I
won't do it.
page 18

~
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Officer Walter A. Thon.
Mr. Robertson: Is that a promise?
Mr. Ford: That's a promise.
Q. You describe the area as being wet. Will you show
generally with your pencil the part- ·
. A. This whole area seemed wet (indicating). Close to the
pipe this was all wet and there was a hose laying there.
Q. There was a hose there Y
. A. It would be about here (indicating).
. Q. Let's see another picture. May I hand this to the jury,
1f your Honor pleases?

Court: Yes, sir.
Mr. Ford: Let's see another picture.
Q. Now this is Exhibit 3, also marked '' C'' on here and
hand this to you, Mr. Thon, to show if you will-to explain if ·
you will whether that P,icture shows any other pipe and hose.
A. Well, this is the hose that was laid out (indicating).
This hose was laying there and the boots were there and this
is your area in here. I think that is your two inch pipe (indicating) still in the ground.
·Q. You 're pointing to the darker area in this
page 19 ~ picture over near the garage Y
A. Yes, sir.
Q. Is any part of the three quarter pipe shown in this picture?
A. This is it right here bent around.
Q. How about in the foreground of the picture. What do
you take that to be?
A. This here (indicating) Y
Q. Yes.
A. That's part of the hose.
Q. That is attached to the hose. It appears to be a pipe.
A. Yes, sir.
Q. Now I show you Exhibit 5, also marked over here "E."
Is that taken from the same or a different ·angle, would you
say than the last picture f
A. About the same.
Q. Does that or not show the hose that you speak of in the
other picture that you saw together with the pipe attached
to iU
A. Yes, sir.
Q. A little clearer than the last picture, does it Y
A. Yes, sir, and here's your two inch pipe here (indicating).
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Officer Walter A. Thon.
page 20

~

Q. And it also shows the pipe around the corner
of the garage Y
A. That's correct. :

The photographs were then handed to the jury.
Q. And Exhibit 4, will you state briefly what that shows·?
A. It shows the active area and where the well was being
drilled here ·(indicating).
Q. Is that-does that picture show-that's after the pipe
had been removed it's obvious.
A. Yes, sir.
.
Q. In other words, the picture does not show the casing .
as the others showY
A. No, sir.
Q. But it does correctly-does it show the spot where the
pipe had been?
A. Yes, sir.
Q. I'm handing you Exhibit 7 and Exhibit 8 which it has
been agreed was taken by a photogTapher at a later date and
ask you if you recognize those but in any event we've agreed
they are photographs of the wires in the rear of the King
premises.

Mr. Robertson: And may we also agree now that the condition of the wire at this time is substantiallv as it was when
the accident happened Y .
·
:Mr. Ford: Exactly so, exactly so.
page 21

~

Q. I don't know whether you are going to be
able to identify those or not

A. No.
Mr. Ford: In' any event,· counsel have agreed that's what
they are. Now if your Honor pleases, we would like to introduce the photographs that I have examined this witness about
and shown the jury as our exhibits and they're all"those we
had the last time and they're all marked. We can keep the
same markings.
Court: I understand the number went through-as I understand, the numbers went one through eig·ht, inclusive.
The photographs were received and marked Plaintiff's Exhibits 1, 2, 3, 4, 5, 7, and 8, inclusive.
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Q. I show you Exhibit 2. This is the one we didn't find.
This is Exhibit Number 2 and I'll ask if that also shows the
conditions when you went there.
A. Yes, sir.
Q. And probably from a different angle.
A. Yes, sir.
Mr. Ford: We'll introduce that as w_ell.
The photograph was previously marked as indicated above.
Q. Were any warnings of any kind showing the character
or the type of the wire that was over these poles that you
saw, on the pole or anywhere?
A. I didn't notice any. I didn't make any check
·
page 22 ~ of the poles or anything, but I didn't notice any
warnings there.
Q. You didn't notice anyY
A. No, sir.
Q. Well now, could you tell from where you were in the
yard or examining or from any position whether the wires
overhead were high tension wires at all Y
A. No, sir, I couldn't distinguish the difference between
them.
Q. What color were they?
A. Black.
Q. All black?
A. Yes, sir.
Q. You couldn't tell Y
A. No, sir.

Mr. Ford: Witness with you.
Mr. Robertson: No questions .

•

•
'.page 23'.~
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D.A.VID TURNER WATKINS,
called as a witness by the plaintiff, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Ford:
Q. Mr. Watkins; what is your full name Y
A. David Turner Watkins.
Q. How old are you, Mr. Watkins?
A. 29 years.
Q. You are now employed by whom?
.A.. Newport News Shipyard.
Q. Prior to that, where did you work?
A. Fred T. Gies. N0 1 Motor Craft Machine Works, Incorporation.
Q. Who was the proprietor of that? Who owned itY .
A. Well, there was four owners the last time I worked
there sir.
·
Q. Well, I mean in March of 1955 I should have said.
A. Mr. King, Charles M. King.
Q. Charles M. King. He's one of the people who lost his life
by electrocution, is that right?
A. Yes, sir.
page 24 ~ Q. He was your boss?
A. Yes, sir.
Q. Did Billy Watson work there too Y
A. Yes, sir.
Q. And how about Mosley, Roosevelt Mosley?
A. Yes, sir.
Q. Did you know how old Billy was Y
A. No, sir.
·
Q. About your age do you think?
A. Approximately my age.
Q. Was he a young man?
A. Yes, sir, he was a young man.
Q. How about Mosley?
A. If I am not mistaken, he was somewhere between 20 and
25. He never told me but I believe he's in that range.
Q. Somewhat younger than yourself?
A. Yes, sir.
Q·. How long had you worked for Mr. King?
A. Approximately six years.
Q. And how long had Billy Watson worked for Mr. King
before his death?
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David Turner Watkins.
A. I believe oh, approximately a year and a half.
Q. What was Billy's position with the Motor Craft people?
A. He was an outside salesman.
page 25 ~ Q. Did he do any inside .work at all as part of
his duties to your knowledge?
A. No, sir.
•
Q. What was your position?
A. Well, I was-in shop foreman while Mr. King was out
or I took care of all the automotive work in the shop. ·
Q. What principally was the business of the shop?
A. I believe I would say it was automotive business.
Q. And by that you mean a little more definitely what?
A. Rebuilding, engines, reboring, crank grinding, piston
regrinding, line boring and reboring the engine itself, valve
jobs and completely rebuilding job in other words.
Q. And to do that you used machinery?
A. Yes, sir.
Q. That was necessary for the work, is that right?
A. Yes, sir.
.
· Q. Any machinery electrical operated?
A. All of it was, sir.
Q. Who was.in the shop beside you, Roosevelt Mosley most
of the time and Mr. King. Anybody?
A. We had a part time welder.
Q. A welder?
A. Yes, sir.
·
Q. Was Watkins in the shop or operating any time that you
were there, any of the machinery?
page 26 ~ A. No, sir, he might have come in some time when
I wasn't there and done odd jobs for himself.
Q. Well now to your knowledge, in your contact with him
did he know anything about electricity?
A. Well, as far as my contact with him, no, sir. I mean I
couldn't say whether he did or he didn't.
Q. What do you mean· then so far as your contact with
him was.
A. I never had no electrical contact with him, I mean that
he knew anything about it as far as that goes.
.
Q. Did you have any-any work in your-in your shop that
was of an electrical nature? I mean the purpose of it was to
work on it in any electrical work beside welding?
A. No, sir.
.
.
Q. I say beside welding. I don't even know that welding is
exempt. You use a machine that makes a big light.
A. We didn't do any electrical work at all.
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David Turner Watkins.
·Q. Ahuh. Now will you state what you know about Mr.
King, if you kn,ow, what-what Mr. King intended to dig a
well in his yard prior to this Saturday and if you know,
what·was done by you or under your supervision.
A. Well, I had heard Mr. King say that he was going to"
put down a well and as far as me kno~ing who was going to
help him, I didn't know but he did go over on Friday afternoon before the accident on Saturday and bought
page 27 ~ some pipe. I believe he got it from Noland. I'm
not sure but I believe he did and he brought it back;.
and they cut it up in lengths and Mosley, I was working on
the press.
Q. Do you know what length?
A. No, sir, I don't know what length.
Q. Who cut it?
A. Mosley cut it in a power saw and he brought it back to
the vise and I was at the press and that's close to the vise
and I was doing a pressing job and Mosley didn't know anything about the dies so I helped him set the dies up to cut the
threads on the pipe. He cut a thread'. on each end of the pipe
that was sawed off and from then on I mean I don't know.
I didn't see any of them until the accident-after the accident.
Q. Did he say he bought two pipes?
A. I believe he did.
Q. Ahuh.
A. Two lengths of pipe.
Q. And they were cut. You don't know what lengths Y
A. I don't know what lengths, no, sir.
Q. Did he also cut couplings?
A. No, sir, I'm pretty sure he bought those.
Q. Then do you know who did actually work on the well T
A. I know who was lip there. I don't know who worked on
it. Billy and Mosely was up there the Saturday morning.
Q. Were you ther~ when they left?
page 28 ~ A. No, sir, I didn't see any of them from Friday
five o'clock until after the accident.
Q. You went up after the accident Y
A. After the accident.
Q. How did you happen to go Y
A. I came by the shop to pick up a crank shaft and when I
opened the door, Mr. Bob Walsh was working in there part
time.
Q. Do you know what time it was about?
A. That was somewhere around three o'clock.
Q. What did you do Y
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A.. He told me Mr. King a:n,d Billy and Mosley were dead.

I thought possibly they had an automobile accident and he
told me they were all killed in the back of his yard and I got
in the automobile and went up there. They didn~t know who
they were and I think it was probably it just possibly happened. I told them it was Mosley and Billy and they knew
Mr. King.
Q. Did you see them 1
A.. No, sir.
Q. You told them Billy and Mosley were there 1
A. Working there at the time.
Q .. You did not see the bodies 1
A.. I did not see the bodies.
Q·. Did you see the pipe'?
A. I wouldn't say about that. Everything was
page 29 ~ in such confusion I don't remember.
·
Q. Did you see any pipe1 Would a photograph
help you to recall (indicating a photograph). I have one (indicating Exhibit 1). Look at the photograph and state
whether or not the pipe is similar or any that you see is
similar to the pipe that was cut.
A.. This small pipe laying on the ground is the pipe that
we cut or had cut down in the shop (indicating) or similar to
it.
Q. Where with reference to the garage1
A.. 2713 Virginia A venue.
Mr. Robertson: Have him identify the exhibit.
Mr. Ford: I said Exhibit 1, didn't H
Q. He has Exhibit 1 in his hand. Now where is the pipe
that you say was cut in theA.. This (indicating).
Q. Turn around to the· jury if you will.

The witness indicated on the Exhibit.
Q. You 're pointing out the pipe that leads around the end
of the garage?
A.. Yes, sir.
Q. Is it straight or not?
A.. Well, this one shows it's crooked.
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Q. How about in this photograph which is Exhibit 5. Do
you see that pipe there?
page 30 ~ A. Yes, sir.
Q. And then Exhibit 3.
A. Yes, sir.
Q. You pointing to the same pipe?
A. The same pipe.
Q. How about the pipe in the foreground. Can you identify that? It appears to be attached to the hose.
A. Well, that looks like a similar piece to it. I couldn't
say for sure, I mean whether that's it or not.
Q. Is that shown in Exhibit 2?
A. Yes, sir.
Mr. Ford: All right, sir.

Q. Well now later you-did you or not have occasion to
handle the pipe?
A. Yes, sir, after possibly a week I believe we had some
work in the shop that belonged to Planter's Peanut and
Chocolate Company in Suffolk and the First National Bank
gave me permission to finish the work and I had to pick up
the truck.
Q. How did the bank come in?
A. The hank was Administrator I think.
Q. Of Mr. King and theyA. And they gave me permission to finish the work and
carry it back to the people so Mrs. King asked me if I would
take the stuff and carry it down to the shop and let it stay in
the truck and that's where it staJed.
page 31 ~ Q. Did you do that?
A. Yes, sir.
Q. How many piec~s did you take down there, do you know?
A. I don't know, sir.
·Q. Was the pipe assembled or disassembled when you put
it in the truck?
A. It was disassembled.
Q. Where was iU In the yard or in the truck?
A. I believe someone else had already put it in the truck,
cleaned up back there and put it in the truck or in the garage
and I had laid it in the garage and I put it in the truck and
carried it down to the shop and boots and everything that was
up there.
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Mr. Ford: I think that's all.
Mr.· Robertson: Now I'm going to ask the pipe be brought
in and demonstrate it to the jury. I think it is outside.
Court: · All right. Do you want to proceed with another
witness orMr. Robertson: I have some questions to ask him, your
Honor.
Court: You want to ask him the questions Y
Mr. Robertson: Yes, I can go ahead right now.
Court : All right.
page 32

~

CROSS EXAMINATION ..

By Mr. Robertson:
Q. Mr. Watkins, I believe you said there were two pipestwo lengths of this three quarter inch pipe bought from Noland and Company the day before they went to dig the well,
is that correct?
A. I believe so, yes, sir.
Q. And those are the regular 21 foot· lengths, were they
not?
A. Well, that I don't know, sir.
Q. Well, I think you said-did you cut both the lengths into
different pieces Y
A. Well that I couldn't say either because when :Mosley
went and bought the pipe and brought it back and I didn't
have anything to do with the job of cutting it or purchasing
it either. The only thing that I had to do with the pipe was
that after he sawed it up, he brought it back to the back and
I helped him fix his dies to thread the pipe.
Q. And I think you said you threaded it-do you remember
how many different pieces there were that you threaded Y
A. No, sir, I just helped him set up the pipe once and then
he knew what it was about then and I went on. my job doing
·
the press work.
Q. And I believe you said it was threaded-that each piece
was threaded at both ends?
A. Yes, sir.
page 33 ~ Q. Something was said about couplings so it
could be joined together. What was the situation
about that?
A. That I really don't know. I mean why they did it, ·I
don't know.
Q. But were the couplings put on the pipe there to your
knowledge on any ends of the pipe Y
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A. I don,'t-1 don't know, sir. I left at five and they were
·
still working on it at that time.
Q. Who was working on it at that time Y ·
A. Mosley and Mr. King was left on the shop working on
the pipes and stuff.
Q. How long had you know Billy Watson Y
A. Approximately a year and a hal!-'
Q. Do you know whether he was a high school graduate Y
A. I don't know sir.
Q. Do you know whether or not he ever went to Fork Union·
SchoolY
·
A. I don't know that, sir.
Q. Do you know whether he had ever worked over at the
shipyard before he came to work there where you were Y
A. The only place I knew that he had worked before was
the Naval Mine Depot.
Q. Did he tell you what sort work he did there Y
A. No, sir. He did say he did maintenance work, some
·
type ; I don't know what kind that was.
page 34 ~ Q. You don't know what kind of maintenance it
was?
A. No, sir, Billy was out of the shop most ·of the time and
he came in later. and I didn't see him but very little.
Q. · Did he ever tell you he had been to airplane maintenance
school?
·
A. I believe he had mentioned something about an airplane
but what he had did in it, I don't remember.
Court: The bent piece was at one end I believe and the flat
piece was fl.a ttened on the end was not connected.
At this time, the pipe was connected.
Q. I believe you said that you did not know into how many
different pieces the two lengths-that you did not know how
many different pieces the two lengths of pipe were cut there
in the shop before they undertook to dig the well Y
A. That's right.
Q. And you did not know how many pieces of pipe were in
the truck when you brought it back to the shop some days after
thaU
·A.No, sir.
·
·
·
Q. Now did you ever hear Btillly said that he had worked
at Cheatham Annex?
A. Well, that's part of Naval Mine Depot, isn't iU
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Q. I don, 't know.
.
A. That's what I was referring to. I mean 1t
page 35 ~ was-that particular section.
·
Q. But he did not tell you the kind of work he did
there?
A. No, sir.
Q. I believe that Roosevelt Mosley, the colored boy went
and bought the pipe, did he not Y
A. He went after it, yes, sir.
Q. Is that the same pipe that you brought back. from the
scene of the accident some days after the accident?
A. Well that looks like it, sir.
Mr. Robertson: I think we all agree to that. We did before.
Q·. Is that the three quarter inch pipe (indicating) Y
A. Well, it looks like three quarters, sir.
Q. Do you know whether or not the pieces of pipe (indicating) bent now substantially the way they were when you
took them back to the shop Y
A. Unless they were bent after they left the shop. They're
just like they were when I took them from Mrs. King's to the
shop.
Q. I mean they look like,
A\ Yes, sir, the only thing they were in a bundle; they were
tied in a bundle, wrapped around in a bundle more or less.
Q. You said that the machine-that the ma.page 36 ~ chinery and equipment in the King shop was ~lectrical driven. Do you know how many volts they
used there, what the voltage was Y
A. I believe 220 was the highest and 220 and 110.
Mr. Robertson: I have no other questions.
RE-DIRECT EXAMINATION.
By Mr. Ford:
Q. Any high tension wires in the building or do you know
what a high tension wire is Y
A. If there was any, I didn't know anything about it, sir.
Mr. Ford: That's all.
Court: Next wiiness. May this witness be excused y
Mr. Ford: Yes, sir, so far as we are concerned. He wants
to go back to the yard.
Court: All right.
Mr. Ford: We'll have John Trumble as the next witness.

50

Supreme Court of Appeals of Virginia

JOHN TRUMBLE,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. Your name is John Trumble"? ·
A. That's right.
Q. And you are a citizen of Warwick f
A. Yes, sir.
'
Q. How old are you f
A. 42.
Q. What is your o~cupation f
page 37 ~ A. Well driller.
·Q. How long have you been a well driller f
A. About 20 years.
Q. Where principally do you operate, John, in your business¥
· A. Most of Warwick, York County, James City County,
Elizabeth City.
Q. The Peninsula area I presume you mean f
A. Yes, that's right.
Q. What kind of wells generally do you dig¥
A. Most of them is just shallow wells.
,
Q. What's-what is a shallow well, a little more in detail.
A. Anywhere up to say 40, 50 feet.
Q. And over that what do you call it f
A. Call it a deep well.
Q. It's a deep welH
;Ai,. ·Yes, sir.
Q. Is there a category of a well in the neighborhood of 25
or 30 feeU Is that a shallow well or is that something efsef
A. That's a shallow well, from ten to say 40 feet.
Q. Ten to 40, all of that would be a shallow well.
A. Shallow well, yes.
Q. As a well digger, is there any particular trainpage 38 ~ ing that's necessary to dig wells 1
A. Yes.
Q. In what way?
A. Well, .he-he needs some experience to know when you
hit water, know how to put it down.
·Q. What ape the ways of digging a well briefly. How do
you do it principallyf
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A. We use water pressure now.
Q. Water pressure 7
A. Just wash them in.
Q·. That consists of what operation 7
A. That's-of a three quarter pipe withQ. What's the dimensions of this pipe (indicating).
A. That same sized pipe.
Q. And that one (indicating).
A. You take a water pressure and put on the top of that
pipe.
Q. Which one, the one I just moved, the flat end 7
A. No, that flat e·nd goes in the ground, yes.,
Q. Go ahea.d and try not to interrupt him.
Mr. Robertson: Try not to lead him.
Mr. Ford: Except to identify and I'm going to interrupt
you to tell the juryMr. Robertson: Let him tell the story.
Mr. Ford: Don't be afraid of this witness.
page 39 ~ Mr. Robertson: I'm not afraid of this witness.
I'm afraid of you.
Mr. Ford: Or me either. You have good reason to.

A. You screw the water-hose on the top of that long pipe
and you raise it up and down like that (indicating) and that
cuts your hole for the big pipe to slide in, slide down.
Q. You speak of water, pressure. What pressure do you
mean?
A. Lot of people don't have a pump like I got on the truck_;
use city pressure.
Q. City pressure. You have a pump that gives pressure¥
A. Yes, sir.
Q. You're equipped that way¥
A. Yes, sir.
·Q. Do people do this themselves?
A. Oh yes; a lot of them do it themselves.
Q. And that is a method that is used?
A. That's-that is the way they're using. It's a·whole lot
quicker and easier.
Q. You do thP. same 7
A. Yes, sir.
Q. What do you do 7 Do you have a casing in the pump or
noU
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.
A. Well see, that pipe there goes on the outside
page 40 }- of the casing and cuts the hole and this other pipe
slide down.
Q. The other pipe is the larger or smaller pipe, the casing?
A. The larger.
Q. As a rule7
A. It's larger.
Q. It's larger.
A. Yes, sir, it's larger.
Q. Let me show you, one of the photogTaphs that the jury
has seen, which is Exhibit 1 and you look at that. You don't
know anything personally about this accident, do you?
A. No, sir.
Q. And look at that and tell the jury if you can from that
picture what is the size of the pipe sticking up?
A. About an inch and a half.
Q. Is it larger or ~maller than this one on, the floor?
A. Larger.
Q. What is this one on the floor?
A. That's three quarters.
Q. Now do you see a pipe lying in the picture anywhere
that looks to be a three quarter pipe?
A. Yes, sir.
, Q. Where is it?
A. Right there (indicating).
page 41 }-

Mr. Ford: Is he pointingMr. Robertson: I don't -

Q'. Where are you pointing, to the three quarter pipeCourt: Turn it around.
Mr. Robertson: He wasn't pointing anywhere.
Q. Where is the three quarter pipe?
A. That one there (indicating).
.
Q. You 're pointing to the pipe over near the garage?
A. Yes, sir.
Q·. Is that righU
A. Yes; sir.
Q. That is what dimension?
A. Three quarters.
·
.
Q. Now you say that-what do you do with this pipe (indicating), with the pipe, the three quarter pipe. What is the
function of the three quarter pipe.
A. You put water-you put this pipe here, you put water
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hose on it and raise it up and down like that (indicating) and
that cuts the hole for the big pipe to slide down.
·
Q. When did you put the big pipe in 7
A. Well that-that big pipe is already in there. That little,
pipe is working up and down on the side.
Q. I see. Then what do you do to the big pipe T
A. As you wash that hole you shove it down.
page 42 ~ Q. You force it down at the same time, is that
what you mean T
· A. Yes, sir.
Mr. Ford: That's Exhibit 1 (referring to photograph). I
think that shows the same (indicating another photograph).
Q. Here's another photograph which is number four. What
does that apparently show? What does .that mean to you 7
What does the picture show? .
A. That picture shows where the-the well with the pipe
right at tb.e top of the ground like this (indicating).
·
Q. · Shows the top of the well?
A. Yes, sir.
Q. Are there any pipes there what I am getting at.
A. No, sir, j:ust that-the well casing is there.
Q. The well casing?
A. Yes, sir (indicating). That's your well casing.
Q. That's sticking up in the top of the ground is the weU
casing?
A. That's right.
Q. Is that the two inch pipe or would you say? Is that the
two inch pipe that is shown on Exhibit 1 that you have looked
at before?
·
A~ Yes, sir, that's right.
Q. All right, well is there any particular way of forcing a
well down or for the use of the three quarter inch Y
page 43 ~ A. Well, you have to use that three quarter pipe
to cut your. hole. You couldn'tQ. As you go down deeper, what do you do Y
A. You add on another section. ·
Q. You add a section?
A. That's right.
Q. Is it necessary or not that the pipes be removed in the
course of the construction of the well Y
. A. Yes, you liave to pull that pipe out some time to shove
this other big pipe down.
Q. I mean do you always go down in one operation or is
it-
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A.
Q.
A.
Q.
. A.

No, several operations.
Or is it several operations Y
You have to pull that pipe out several times.
Which pipe do you mean Y
The small pipe.
Q. How about the other pipe Y
A. No, you don't have· to pull that out.
Q. You keep that down. Do you meet obstructions in the
course of sinking the other pipe in the ground Y
A. Well, that pipe there cuts the hole (indicating) and you
·
keep shoving the big pipe down and as you go along.
Q. Suppose you hit an obstruction, what do you do?
A. You hit a rock?
page 44 t Q·. Yes, or a strata or a layer.
A. You keep raising up and down until you cut
a hole right through it.
.
Q. You 're in trouble, aren't you?
A. Yes, sir.
Q. How many wells have you dug in this general.area, the
lower part, the 72nd Street area. Do you know what I mean
the lower end of the County?
A. Yes, sir.
.
Q. What is your estimate in the lower end of that section?
A. I would say 50 or 60 right in that section.
Q. Around through there. How many have you built.
A. I say I drilled about 50 or 60 through that section.
Q. How many wells would you say are throughout the whole
area, whether you built them or somebody else built them Y
A. I'd say about a third of the people have wells all through
·
there.
·Q. About a third of them. Is it an unusual thing for people
to have wells Y
A. No, sir.
Q. You have· been doing it for 18 years you think Y
A. About 20 years.
Q. 18 or 20 years.
page 45 ~ A. Yes, sir.
Mr. Robertson: You said 18.
Mr. Ford: He said 20 last.
l\fr. Robertson: In response to your question.
Mr. Ford: No, before.
Court: No use going in to all that.
Mr. Ford: I don't think so either. I think that's all. You
may answer these gentlemen.
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CROSS EXAMINATION.
By Mr. Robertson:
Q. John, you are familiar with Newport News pretty well,
are you not?
A. Yes, sir.
•
Q. And you are familiar with the way electric lines, where
in a block where there are no alleys and the properties come
right up against each other and have a line on the fence. Are
you familiar with the way electric lines run up and down those
properties?
A. Yes, sir.
Q·. Suppose you would come to a house to dig a. well and
would go out in a back yard to look around and would see a
line like that running along the back fence of the property up
in, the air, would that influence you in any way what you did
when you went to dig a well there?
Mr. Ford: I object, if your Honor pleases. This man is
an expert. There's been no comparison at all bepage 46 ~ tween him and Billy Watkins. What he would do
and what somebody else would do is no criterion,
should not influence this jury whatsoever.
Mr. Robertson: I have him on cross examination, your
Honor and I'm trying to show this man who was killed was
guilty of negligence as a matter of law and I'm trying to show
it by the comparison of his actions with this man's actions.
Mr. Ford: You can't show it by an expert witness, if your
Honor please and what he did is not the criterion.
Court: I don't think it is so much the question whether
he is an expert or whether he isn't. Unless you had the identical situation I don't think it is proper for a witness to ex.press an opinion as to what someone else should have done.
I sustain it.
Mr. Robertson: I was going to ask him what he .,ghould do,
what he would have done.
Mr. Ford: I object. That's not pertinent.
Court: That's not pertinent.
Mr. Robertson: I'm going to ask the jury to go out-let
me do that.
Court: I will give you an opportunity to preserve your
objection.
Mr. Robertson: I don't want to forget it. I want to ask
him now whether or not he would have used that pipe in one
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piece or in join,ts or whether he would have pulled it out in one
piece or in joints. I think I have a right to ask him
page 47 ~ that.
Court: There hasn't been any objection to that.
Mr. Robertson: All right, sir.
Q. Do you know where Mr. King lived?
A. No.
Q. On 72nd Street in Newport News?
A. Just about I have been, all through that place but I don't
know exactly where he lives.
Q·. If you were digging a well in his property there and
went to use that three quarter inch pipe for wetting the ground
beside the casing, would you use it all in one piece like it is'
now or would you separate it into those sections and uncouple it?
A. Use it all in one piece.
Q. You'd use it all in one piece. Then when you went to
pull it out would you pull it out in sections or would you pull
it out in one piece?
A. Well, I got tools to take it lo.ose. Anybody ain't got no
·
.
.
tools, take it out in one piece.
Q. You would take it out in sections?

Mr. Ford: He didn't say that.
Mr. Robertson: He did say that.
Mr. Ford: He said he got tools to take it out.
A. I got tools to take it loose. People don't have tools
would pull it out.
Mr. Robertson: I'm asking you what you would
do.
. ,
Mr. Ford: He told you.
Court: Let him answer.
Mr. Robertson: Read the question please, Mr. Reporter.

p~ge 48

~

The question on Page 47 beginning on Line 14 and ending
on Line 16 was then read to the witness.
A. I'd pull it out in one piece.
·Q. You'd pull it out in one piece:
A. It's a whole lot easier.
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Q. To save time?
A. To save time.
Q·. And you'd hold it up?
A. Yes.

Mr. Robertson: All right, no further questions.

*
page 51

*

•

r
*

*

*
*
ROBERT LEWIS GUNG:LE,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.

By Mr. Wilkinson:
Q. Will you state your full name and address please, sir?
~. Robert Lewis Gungle, 314-72nd Street, Warwick.
page 52

r

Court : Excuse me just a second. Is this pipe
assigned a number? I believe it was assigned·before and it was labeled. Here it is.
Mr. Robertson: I want toCourt: It was plaintiff's exhibit nine.
Mr. Ford: Yes, sir, Plaintiff's Exhibit 9. We introduce
it..
The pipe was received and marked Plaintiff's Exhibit No.

9.
Q. Where are you employed, Mr. Gungle?
A. The National Advisory Committee for Aeronautics at
Langley Field.
·
Q. How long have you been a resident of Newport Newsof Warwickf
A. Approximately ten years.
Q. And I believe you gave your address as 314. Is that near
the King residence?
A. Next door to it.
Q. That's to the east of the King residence¥
A. To the east, yes, sir.
Q. Mr. Gungle, directing your attention to March 26 of last
year, do you recall an incident that occurred there?
· A. Yes, sir.
Q. In the afternoon at the King residence? What were you
doing at the time?
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page 53

~

A. Mowing the lawri.
Q. Where, in the back¥
A. In my back yard, yes, sir.
Q. I believe you were using a power mower in the cutting.
of your lawn T
A. That's right.
Q. About what time in the afternoon was it T
A. It was around one o'clock I believe.
Q. One·orA. One or later.
Q. One or later. What was the first thing that attracted
your attention to some incident that occurred in Mrs. King's
back yard¥
A. The boy, Charles King, running into the house and calling for his father.
Q. Well, when you heard that what did you do¥
A. I merely looked over to see what was happening and
saw him run in the back door; shortly thereafter his father
and mother came out the back door and you want me to go on
with this I meanQ. Let me interrupt you right now if I may.
A. Sure.
Q. Is there a fence or a hedge or bushes or anything to
obstruct yourviewT
A. A partial hedge obstructs part of the view.
page 54 ~ Q. That runs down the line between your property and the King property Y .
A. Yes, sir.
Q. After you saw Mr. King and Mrs. King come out, if
you will, go ahead and te:11 what you did then Y
A. Not knowing what the circumstances were I merely
watched for a moment or so and saw Mr. King go to the back
of his property and the next thing I saw was him reaching
behind his garage with a hoe and still not being aware of the
circumstances I stooped down to shut off my power mower
and started going over into his yard to see if I could be of any
help to him.
Q. Well, I say at that time you saw-did you see any smoke
or anything rising from the back yard Y
A. There was apparently a small amount of smoke or steam
coming up between the garage and the fence.
Q. All rig4t, sir, go ahead.
A. Well, that's about it I believe.
Q. And you saw Mr. King then take a hoe. What did he
·
do with the hoe Y
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A. To the best of my knowledge he was attempting to reach
between the garage and· the fence. My first thought there
was a brush fire back there and he was trying to get it out.
Q. Well, when you' got over. in the back yard of the King
residence, what did you then do T
A. After arriving in, the yard, Mr. King was
page 55 ~ already stretched out alongside the fence and the
first thing I did was to stop and size up the situation.
Q. Where was Mrs. King then T
A. She was standing in about the center of the yard I believe, somewhere thereabouts.
Q. What did you do? Did you sent Mrs. King away?
A. I sent her in the house to make a phone call after she
asked me to help her remove Mr. King and went back to my
own house to try to get a piece of equipment to try to pull him
loose from the fence.
Q. To t:r:y to pull Mr. King loose from the fence?
A. Yes, sir.
Q. Now did you see the other two people, Mr. Watson and
Mr. Mosley at that time?
A. Immediately on entering the King yard I was aware they
were there.
Q. Did you know them by the way T
A. No, I did not.
Q. Where was Watson and Mosley; where were their
bodies?
A. They were leaning up against the fence approximately
at the fence post and either one or both of them had their left
arm out-stretched holding on to the three quarter inch pipe.
Q. I'll hand you Plaintiff's Exhibit "A," if you will hold
that so the jury can see it too. Where were Mr.
·
page 56 ~ Watson and Mr. Mosley?
A. Mr. Watson and Mr. Mosley were front to
back (indicating), approximately up against this fence post
(indicating).
Q. Could you tell whether Watson was against the post or
Mosley?
A. At that time I arrived, both of them were so badly
burned you couldn't distinguish which was which and not
knowing either one of them I couldn't tell that.
Q. And you 're not sure I believe you said whether both had.
their hands on the pipe or not T
. A. I'm not positive, no, sir. One of them had a hand on it
at least.
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Robert Lewis Gwngle.
Q. Which pipe are you speaking of, the one shown. here or
the smaller one Y
A. The three quarter inch casing shown laying alongside
here now.
Q. Where was that pipe Y
A. There was an inch and a half hole where the casing was
in and the three quarter inch pipe was alongside the inch and
a half casing.
.
Q. Where was the other end of the pipe Y
A. Up in contact with the overhead wires.
.
Q. I hand you Exhibit 7 I believe it is. Do you recognize
that picture Y
·
A. Yes, sir.
page 57 ~ Q. Are those wires similar to the wires on 72nd
Street-on the rear of the lot there Y
A. This is the post which is approximately on the property
line of the King property and my own property (indicating).
Q. Can you show the jury now which of these wires the
pipe was laying against Y
· A. It was this outside wire here on the northernmost wire at
the top of the pole (indicating).
Q. Northernmost wire at the top of the pole Y
A. Yes, sir.
Q. How long did that pipe remain in that upright position
that you have described, Mr. GungleY
A.· An estimate would be approximately 10 to 15 minutes.
It might be longer or shorter.
Q. Then what happened to the pipe Y
A. The pipe apparently bent due to its own weight and the
heat of the arc that was jumping from this three quarter in,ch
pipe to the inch and a half casing at ground level.
Q. Did the· pipe fall from the wire Y
A. The pipe fell free part way and then someone else went
up and bent it further.
Q. When it fell free, I gather then there was no further
contact with the wire Y
A. That's right, it fell in a northeasterly direcpage 58 ~ tion.
Q. Now Mr. Gungle, do you recognize this pipe
(indicating) Y
A. Yes, sir.
Q. Is this the pipe that you saw in the. back yard Y
A. Yes, sir.
·
Q·. Did you help dismantle the pipe Y
A. I did.
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Q. How many sections of the pipe did you dismantle or
help dismantle Y
.
A. To the best of my recollection, approximately three but
I'd like to explain, that a little more thoroughly.
Q. All right, sir.
A. In-when the gentleman from across the street came
over and asked me if I wanted to help them clean up the
debris in the back yard, I stoppedQ. Excuse me. What gentleman was that.
A. I believe his name was Carter.
Q. Is he a Virginia Electric and Power Company employee Y
A. No, sir, he's a-lives in, the apartment building across
the street.
Q. I see.
A. I told him that I would call Lieutenant Mears and ask
for his permission to touch anything in the back yard. I
wanted to make sure that they are. completely through with
their investigation back there and after receiving
page 59 ~ permission from Lieutenant Mears I went out to
.
help them and they had already started in cleaning up some of the objects and to the best of my recollection
I helped to disassemble about three pieces of this pipe but
some of it could have been disassembled before I got there.
Q. So far as you were advised, none had been Y
A. I didn't ask about it.

Mr. Robertson: He didn't say that. He didn't say that.
Mr. Wilkinson: Are you objecting to me.
Mr. Robertson: He didn't say that.
Court: The question is leading.
Q. Mr. Gungle, how long did you say you had lived at this
particular address Y
·
A. Approximately eight and a half years at the time of the
accident.
Q. During the time you had lived there, had any representative or agent of the Virginia Elect:r:ic and Power Company advised you of a high tension wire running across the
rear of your property? ·
A. No, sir.

•

•

•

•

•

•

•

page 62 ~

•

•
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MRS. LUCY KING,,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. You are Mrs. Lucy T. King, is that rightT
A. Yes, sir.
Q. I guess I better get around here. You are the widow
of Mr. Charles King, are you not?
A. Yes, sir.
Q. You have a son named Charles?
A. That's right.
Q. And will you raise your voice a little bit. I know it's
difficult.
A. Yes, sir.
Q. These gentlemen have to hear you too. Where
page 63 ~ do you reside, Mrs. King?
·
A. 312-72nd Street.
Q. Did you reside there March of last year?
A. Yes, sir.
Q. When Mr. King was living?
A. Yes.
Q. Mr. Gungle lives next door to the east?
A. Next door, that's right.
Q. And to the west towards the river is a houi;e Y
A. Cummings, home.
Q. The Cummings live there and then to the west of that,
what is thaH
A. Apartments.
Q. And aJley and apartments Y
A. An alley and apartments, that's right.
Q. Now behind you and to further to the east, state what
is the character of the-area Y
A. There are homes, no apartments, residential homes.
Q. Residential homes Y
·
A. Yes.
Q. The apartments nearest to you are where?
A. The apartments are in front behind. I have just another
street as my street is.
·
Q. How long have you all lived there Y At 312. Is tliat the
address?
page 64 ~ A. That's right. 12 years, yes, between 11 a~dQ. 12 years?
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A. Yes, between 11 and 12.
Q. Did the area build up all at one time or do you know¥
A. It was building up ; our home was the last of these
little developed homes that had been recently built and all the
apartments had not been used, rented by that time. They
were being built.
Q. The apartments across the street or the apartments
down toward the river Y
A. Well, I cannot remember just what apartment we went
into because the area was new to me but I do remember that
we searched for one of the apartments as to whether to judge
whether to buy a home or to live in an apartment.
Q. Are the apartments occupied by people as their homes?
A. Yes, sir.
Q. Not commercial is what I mean.
A. They're rented.
Q. ·They're rented to people for their homes?
A. Yes, sir.
Q. Distinguished from commercial apartm:ents?
A. Well·Q. Now Mrs. King will you state to the jury
page 65 r whether or not you knew about your husband digging a well on his premises prior to the day that
he was killed?
A. Yes, I knew that he was going to dig a well.
Q. Generally, what were the arrangements, if you know
them1
A. Well, I don't know very much; just that his wanting to
dig a well.. He had my consent to dig this well.
Q·. Do you know how he was-who was going· to help him?
A. I did know Billy Mosley-I mean Billy Watson and
Mosley were going to help-were going to dig the well. My
husband would not dig it but he was going to hire these two
men and I knew that they-the Saturday morning they were
supposed to come up and dig the well.
· Q. Did they come up Y
A. They came up I suppose around nine o'clock on my
husband's truck.
Q. Where was Mr. King, if you know1
A. He had, Saturday mornings, he didn't leave as early
as he did other morning·s and he left-they were there before he left and he gave his instructions to them as to where
he wanted the well dug and then he left to g·o to his place of
business.
Q. Did they or· not remain?
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Lucy King.
A. They remained and the-my little boy and his friends
were outside playing. Billy was a very lovable
page 66 person and liked children.
Q. An,d they were there and CharlesY
A. And Charles there and the children.
. Q. Let me ask you-your husband did not stayY
A. No, he did not andQ. How did you know that Billy and Roosevelt Mosley
stayedY
A. Well, I could see them and they were out there and I
spoke to them and Billy ·had a phone call that morningQ. Before that did you see them in the yard Y
A. Yes.
Q. What were they doingY
A. Just fixing the pipe and I being a housewife and knowing nothing about what they were doing, I more or less I
didn't pay too much attention to it but I can assure you if
I had thought of any danger I would have been right out
there.
Q. Where were they in reference to the garage we'll say
that you saw them Y
A. They were-just about the center of the yard where my
child has his swings and they were putting th~ pipes together and at times and they'd move on but I did not notice
as to what they were doing, their course pf action that day.
My eyes were not-on them.
Q. You didn't see them all the time Y
A. I was about my business.
page 67
Q. How long did they stay in and around the
back yard to your knowledge Y
A. They were there from nine until my husband-until he
came which was on Saturdays he came later in the day. He
never came home except on Saturdays and I never looked for
him at any special time and that afternoon I'll say it was
after one o'clock before he came, just roughly speaking.
Q. Were they there then Y
A. They· were there in the process of digging the well.
Q. Did your husband go out in the yard or noU ·
A. He stopped his car right there on the driveway and
went over to them and as he was talking out there to 'them I
was fixing his lunch.
·
Q. Did you all have lunch Y
A. We had lunch. He and I. I had fed my child earlier.
Q.- Were you or not in view of the men who were looking
while you were having lunch Y

r

r
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A. No, no.
Q. Now. then-you mentioned a telephone call. What call
do you meant
A. Well, Billy, someone called and asked to see Billy andQ. Billy Watson?
A. Billy Watson and I went out and told Billy
page 68 r he was wanted over the phone and just being in my
·
living room I heard him-I judged that it was someone that he knew quite well because he says, "I'll be home
shortly" and when he passed on, through the kitchen I was in
the kitchen about that time. I asked him how he was getting
on. He said ''Just fine and I will be through in just a short
while."
Q.. And then what did he do?
A. And he went on out and then in the meantime my husband came and while we sat at the table we were talking becauseQ. How long, I was going to say in point of time, after Billy
had talked on the phone as you have related, what then 00curred T
A. It was more than an hour because, or two hours while
we were in the course of conversation I told him that BillyMr. Robertson: I object to the conversation.
Q. Just the course of the conversation. Don't say what.
A. All right.
,
Q. And what happened. You just go on. Just like you
started, that's all right.
A. I for gotten my trend.
Q. You stated you were in the course of conversation some
hour or maybe two hours when what?
page 69 ~ A. We were talking about Billy and I said, "Well
Billy said he would be through in just a short while
but its been so long. Why isn't he through."
Q. Now then, what if anything happened and how did it
come to your attention and that of your husband Y
A. We were sitting at the table.
Q'. Still at the table?
A. Yes, and Charles came in and said, "Daddy, something
has happened.''
Q. To whom did he say, to whom Y
A. To Billy and Mosley.
Q. Yes.
A. And my husband rushed out and I rushed out behind
him.
·
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Q. What did you see T
A. I stood u'p there.
Q. And saw what T
A. He looked around for something to free them and he
picked up a hoe and-I don't think he said anything to me
but I stood-and then he moved over and he begin to chop
and then he fell. It seemed a long while but I don't think it
could havP. bP.en.
·
Q. You don't think it could have been T
.A.. I don't-it seems-such aMr. Robertson: I can't hear her.
page 70 ~ Q. You stated it couldn't have been long, is that
rightT
.
A. I-in a time like that, of course you live so long during
a time.
Q. I understand.
A. I imagine. It just seemed like it just-in a way it was
a long time and in a way it looked like (snapping fingers);
it was such a short while.
Q. Did you have an opportunity-

Mr. Robertson: Here's some water (handing witness a cup
of water).
A. Thank you.
•
Q. Go ahead. Did you have an opportunity to observe now
either as you went out or at any time enough to tell the jury
what was the position of Billy and Roosevelt MosleyT
A. Oh yes, sir.
Q. Before Mr. King tried to do what-chopping as you
saidT
A. They were.
Q. Where were they T
A. They were both had their hands (indicating); each one
they were just like statutes and they were both looking up
glued there to that pole (indicating·) and their hands andQ. Where-which way were they facingT .
A. They were facing looking up at that pole (in·
page 71 ~ dica ting).
Q. Were they facing you or were their backs
·
to you as you approached them T
A. I met them right in view. Mosley was on this side and
my-Billy was on that side (indicating·) and they were both
looking up and we came from this way (indicating).
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Q. Were their backs to the fence or were their fronts to the
fence?
A. Billy's back was to the-fence. Mosley's back was to the
garage. They were just like one on one side and one on the
other.
Q. Could you tell one from the other Y
A. Yes indeed.
Q. You could at that time?
A. Yes.
Q. You could Y
A. Yes, sir.
Q. Could you tell whether. or not they were alive or not Y
A. I don't see how they could be. They looked like statutes.
You don't think statutes look like they're alive.
Q. What did Mr. King do Y
A. He looked around-and looked for some.thing. He didn't
say but I judge he was looking for something to free them and
I think it was a hoe that he picked up and began to chop. Then
he chopped, now not too far from me where we had
page 72 ~ started and then he moved over and the minute he
moved over and in another place water was coming,
he fell.
Q. How close was he to where the water was comi:µgY
A. The water was all around, the fire wasQ. How close was he to the well Y Did you see the well Y
A. Yes.
.
Q. Where it was being dugY
A. Yes, sir.
Mr. Robertson: Don't interrupt her please.
A. He was not much further than the end of that. Just so
he could chop and reach them. That's as close I· knew that
he could-that he didn't want to get too close. I mean justI could see that he was frightful.
Q. Did anybody come soon or who was the first person who
cameY
A. I must have screamed ·and Mr. Gungle, I looked around
and I saw him and he was in his yard and I think he sensed
that a tragedy was-had occurr~d.
Q. Did you say Mr. GungleY
A. Mr. Gungle and he came.
Q. Then you went in the house, didn't you Y
A. He told me to go in and try to phone and have them to
cut off the current.
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Lucy King.
·Q. Now let me ask you before I forget it. Had you seen
Billy at the house before?
page 73 ~ A. Had I seen Billy at my house you mean that
morning?
Q. No, before that. During the time that he had worked
for your husband.
A. I just can't-can,'t remember that, right off that I recall
Billy. ·I know Billy has been to our house, bringing the truck.
Q. Had he ever been in the hack yard?
A. Not as far as I know.
Q. How about Mosley?
A. Mosley came around and helped me if I wanted any work
done. He was just the han.dyman so Mosley had been in the
yard before.
·
Q. BillyA. Billy, I wouldn't say.
Q. You do not know that· he had?
A. I do not know that he had.
Court:

Have you completed your examination?

Q. Did you see at any time any evidence around about of
electric current when you went out, before you went hack into
the'house?
A. Yes, fire was everywhere. Fire and water.
Q. Can you describe where it came from or could you tell
that?
A. It was all around where they were.
Q. When you say "fire"page 74 ~ ' A. Fire and water together with water.
Q. Could you say in reference to any of the pipes
could you see¥
A~ Yes, the pipes they were holding, I mean I was looking
at those two men there and I didn't notice too much about
what was around, lying around.

Mr. Ford: I can understand that. I think that's all. If
Mr.. Robertson wants to ask you somethingCROSS EXAMINATION.
By Mr. Robertson:
·
Q. Mrs. King do you know Billy and Mosley had stopped
to eat lunch or were they going right on through?·
A. To my knoweldge they were going right on through. I
don't know.
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·Q. When you looked out there and saw them standing up
there like statutes, I thin,k you said both of them had both
hands on the pipe?
A. I think-I-yes.
Q. Was the top of the pipe up against the wire or did you
know?
·
A. I don't know. I didn't look up that far.
Q. But there was fire there around in the vicinity at that
time?
A. I'm sure you would say that I didn't know anything
about what-what happened. I'm not being-not an electrical
minded person. I didn't know what had happened
page 75 ~ at that time so naturally I wouldn't look for where
the danger came from.
Mr. Robertson: I have no other questions.
Court : I believe you said when you. came out there you ·saw
these two people having hold of the pipe. You mean a pipe,
do you not?
.A. I mean the pipe.
Court: Where was this pipe? Was it in the ground or do
you know?
A. Yes, it was-you know it was resting on the ground,
yes.
Court: It was resting?
A. And it was up in the air and they were just holdingyou can-·
Court: Each one of them had both hands on the pipe?
A. Each one of them had their hands on the pipe. There
were four hands on that pipe.
Court: And they were facing each other?
A. Facing each other just like you would help one another,
two men.
Court : Are there any further questions of Mrs. King?
Mr. Ford: No, sir.
page 76
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F. 0. GOODWIN,
called as a witness by the plaintiff, being duly . sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. Mr. Goodwin, will you state your full name for the record
please sir?
A. F. 0. Goodwin.
Q. Where do you live, Mr. Goodwin?
A. 1141 West Warwick Road, Warwick.
Q. In Warwick. What is or what has been your business
most of your life?
A. Since I was of age? Electrician.
Q. You are not now employed as an electrician?
·
A. No, sir, I'm retired.
Q. What did you retire as?
A. City electrician from Newport News.
Q. How long have you been City Electrician of Newport
News?
A. 46 years.
Q. Well, what had been your experience prior to going with
the City of Newport News? Had you been with
page 77 ~ any private company?
·
A. I was with the old Newport News-Hampton
Railway Light and Power Company.
Q. What was the purpose of that company? What did that
company do?
A. Furnished electricity and power.
Q. Where was its plant?
A. In Hampton.
Q. How long were you with them and in what capacity?
A. I was line man and house-wireman for about 10 or 11
years, something like that.
·
·
Q. Did you hold any position other than lineman 'With
that company?
A. Well, before I-went as City Electrician I was foreman
for several years, line foreman for Newport News.
Q. Was that the same company or a successor company?
A. What?
Q. Was that the same company that you started with?
A. Yes, sir.
Q. Well now in your capacity as lineman and foreman, did
you have anything to do with high tension wires and laying
out plants and stringing wires -in Newport News and in this
area?
'
•
,o

\
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A. Well, yes I had-I had charge of the line construction.
Q. Let me ask you. Did you have anything to do
page 78 ~ with bringing the high tension wire into Newport ·
News?
A. Yes, sir, I helped bring the first high tension line into
Newport News from Hampton.
Q. How about the alternating current? Did you have anything to do with that Y
·
A. I helped install the first alternating generator in Newport News.
Q. What was your position when that was done?
A. I-I think I was just an electrician then, lineman electrician.
Q. But you worked on it T
A. Yes, sir.
Q. Now then after you became City Electrician, what
generally were your duties T
A. Well, I had been taking all of the City's electrical equipment, fire department and police and something like that.
Q. How about stringing lines by the VEPCO and its predecessors throughout the City. Did it come under your jurisdiction?
A. I might say it come under a general jurisdiction, yes, sir
but I paid very little attention to what they did other than
issue permits for the poles, setting poles I did issue permits.
Q. Are you familiar with the method of transpage 79 ~ mission of current through high tension wires in
the general vicinity of 72nd Street, 71st Street and
that area which I call the lower part of the City?
A. Well, I have seen it, yes, sir.
Q. Have you made an inspection of it Y
A. Yes, recently.
Q. Have you been to the premises of Mrs. King at 312-72nd
Street?
A. Yes, sir.
Q. In Warwick?
A. Yes, sir.
Q. And state whether or not you have inspected to trace the
method of conducting current from Virginia Avenue west
toward the apartments?
A. Well, the primary wires.
Q. You have made such an inspection?
A. Yes, come from Virg-inia Avenue up part of the way on
what I would say around 45 foot poles. Then it dropped down
to what I could consider a 35 foot pole.
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F. 0. Goodivin.
Q. What is the height of the pole in the rear of the King
premises or just to the rear of it?
A. I would say 35.
Q. Then going towards the west, did you notice the height
of the pole that goesA. It goes .back to a 40 or approximately a 40.
page 80 ~ Q. Then did you know where the area of the well
was; was it pointed out to you I mean?
A. Yes, sir, it was .
.Q. Where this accident occurred?
A. Yes, sir, it was. It was pointed out to me.
Q. That was pointed ou,t to you?
A. Yes, sir.
Q. With reference to the line after it leaves Virginia Avenue until it goes across behind the houses and until it reaches
the alley by the apartments, which is the highest and which
.
is the lowest part of that line?
A. Right along back of the King property, that's-it drops
down, to. a 35 foot pole; I would say approximately a 35 foot
pole.
Q. Is that the highest or the lowest part of the line?
·
. A. That's the lowest part of the line.
Q. Well now, what-if you know, what kind of wires carry
the current from Virginia A venue across the rear of those
lots including the King property?
A. The primary wires.
Q. Yes, including the primary lines:
A. I would say what I could see, number six bare wires.
Q. Do you know how much voltage they carry to
page 81 ~ ground?
A. ·What I have been told it's thirty-five hundred
or thirty-four hundred I think would be correct.
Q. How many, if you can tell, are live wires? How many
of them carry the 3450 current of the four?
A. The 3450 wires are supposed to be on brown. porcelain
insulators. The street lighting wires are supposed to be on
white porcelain insulators.
Q. How many of the wires or the highest wires carry the
3450 volts to ground?
A. Two.
Q. Two of them? 1
A. Yes, sir.
Q. Can you tell which of the two are the live wires? ~
call them live but there are two?
A. Yes.
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,Q, You stated you did not know which of the four wires
the two live wires are, whether the ones on the outside or the
inside?
A. The inside pins were the street lighting wires as well
as I remember. What we call four pin wires.
Q. Could you say about the outside ones?
A. They were supposed to be high tension lines from the
insulators.
.
Q. Did you say whether or not they are bare or insulated
wires?
page 82 ~ A. If I remember correctly, all four of the wires
on the top cross-arm was bare.
Q. How far were they bare with reference to Virginia Avenue where they come off toA. I think-if I remember ~orrectly it goes on to Huntington Avenue.
Q. All the way?
A .. Yes, I think so, yes.
Q. Now did you have occasion to trace the wires from any
other poles in that area, 71st or 70th or above 72nd to see
whether or not other wires that come off of Virginia A.venue
are insulated or bare?
A. Some of them are insulated and some are bare.
Q. How about as you go on down toward James River?
Are they all insulated or a:i;e they all bare or not?
A. I think some are insulated and some bare there if I
remember correctly.
Q. Which way does this high tension wire turn if it does
turn; which way does it go after it passes the King property?
A. It goes up to the alley there at in front of the apartments and then it goes south.
Q. Does it or not serve the apartments?
A. Yes, it does.
Q. Is there a transformer nearby?
A. Yes, sir, there's a transformer right at the
page 83 ~ apartments.
Q. Right at the apartment?
A. Yes.
Q. But you say the high tension wires then turn south?
A. Yes, of course they go across to that transformer to the
apartment.
Q. I mean before they go to the transformer they turn
south you say?
A. Yes, sir.
Q. Where do they go then?
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F. 0. Goodwin.
A. I don't remember just how far down they go. I don't
think I walked over that.
Q. But they do turn south?
A. Y~s, sir.
Q. Now Mr. Goodwin, let me ask you in reference to this
area we 're talking about.
A. Yes, sir.
Q. In which the King residence is situated, I want you to
give the jury, the Court and the jury your opinion whether
or not the wires that are strung in the position that they are .
strung from a safety angle and a use, a normal use of premises
whether the height of 26 feet six inches is a proper height to
string wires across the end of this lot in this condition, this
area.
page 84 ~ A. Mr. Ford, personally· I don't thnk high tensions should be strung over residential property
at any time and if they are strung there, I think the minimum
height of a high voltage wire should be at least 35 feet above
the ground.
.
Q. Well now, was it necessary to string these wires behind
any of this property at all? Could they have gone any other
place?
Mr. Robertson: I object to that, your Honor.
Court: What is the purpose.
Mr. Robertson: Unless he knows. Remember what I said
in my opening statement about that?
Mr. Ford: I don't remember.
Court: What's the purpose of this question.
Mr. Ford: I want to show that good engineering would
have permitted them to string these wires in other places and
still feed the apartment and not go behindMr. Robertson: You didn't ask him that. I think he's
entitled to ask him about engineering practice but whether
we could have done it when we're prepared to show that we
did it back at the instance of the City of Newport News.
Mr. Ford: That doesn't answer the question.
Court: You may ask him the question whether it's good
engineering practice to put that in and the particular circumstances that existed at that particular place.
Mr. Ford: I '11 have to find out whether it could
page 85 ~ be done.
Q. I'll ask you could it have been reasonably been done in
consonance of good engineering practices to have put these
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wires somewhere else than behind these houses, the high tension wire¥
A. I think it could have been possible to have put them on
the street.
Q. Could have put them on the street?
A. Yes, sir, I think so.
Q. Is that good engineering practice?
A. Sir?
Q. Is that good engineering practice to put them on streets 7
A. I think so, yes.
Q. Could they have been put under gTound ¥
A. Certainly they could have.
·Q. Could they have been insulated 7
A. Yes, they could have been insulated.
Q. Did you state that some of them were insulated?
A. Some of the lines were insulated, some were not.
Q. Some were insulated and some were not?
A. Yes, sir.
Q. What kind of an insulation is that that you saw some
were and some were not 1
A., Well, as a rule it was what we call triple
page 86 }- braid weather proof wire, insulation.
Q. Triple braid weather proof insulation?
A. Yes.
Q. Now, I want you to state from your experience and in
your opinion that had these wires been insulated as you have
spoken of, would a shock necessarily have killed a human being or these human beings in your opinion?
A. That Mr. Ford would be hard to say. I think if it had
been insulated, it would have given them some protection.
Whether it would have given them enough protection to have
saved their lives, I wouldn't dare say.
Q. What would that depend on, if you know, other than the
wire itself, the insulation itself? What I am getting at, Mr.
Goodwin, would a ground have anything· to do with it?
A. Certainly.
Q. Would the receiver of the shock?
A. Yes.
Q. How about the resistance of the person themselves?
A. Well, I don't think a body would stand that much current, Mr. Ford. I certainly wouldn't want to take ahold of
it.
Mr. Ford: You may_ examine'.
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CROSS EXAMINATION.
By Mr. Robertson:
Q. Mr. Goodwin, when you say that you don't think a transmission line or a distribution line of 3450 volts such
page 87 ~ as this behind the King property should ever. be
run in the rear of residence propertyA. That's what I said, yes, sir.
Q. That is your personal opinion, is it noU
A .. Yes, sir. .
.
Q. That is irrespective of the general practice in industry?
Mr. Ford: I object. There's no evidence of any general
practice in any industry.
Court: He can ask him. Overrule the objection.
Q. Your personal opinion-

Mr. Ford: Exception.

Q. Is based on what you think and not what is generally
done in the electric industry throughout the country, is it not Y
A. Well, my opinion is based on what I have seen and what
I have read of accidents that have happened in other sections
of the country in property of that kind.
Q. That's not exactly an answer to my question. Excuse
me, I'll get over here. To put it another way, my question
is, is it contrary to general accepted standard practice in the
electric industry in America to put a line such as this in the
rear of residence property or do you know Y
A. I couldn't say for that whether it is a general practice
or not,. sir.
page 88 ~ Q. What you are saying is your personal
opinion?
.
A. My personal opinion, yes, sir.
Q·. And you are not prepared to say what the general practice in the industry throughout the country is Y
A. No, sir, I am not.
Q. And do you know what the-National Safety Code pre.:.
scribes?
Mr; Ford: I object, if your Honor please.
Court: I think he can-overrule· the objection.
Q. Do you know what distance above the ground for this
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kind of a line in, this kind of an area the minimum height above
the ground is prescribed by the National Electric Safety
Code?
A. As I remember the National Safety Code it doesn't apply to private property. It applies to streets and alleys and
highways.
Q. That's your recollection of it Y
A. That's my recollection of it.
Q. Now then and I'm basing my question partly on what
you saia today and. partly on what you said before when
you say you think these lines should have been insulated behind the King property there, you are again were expressing
your personal opinion Y
·
A. That is right, sir.
Q. And that-you were not undertaking to say
page 89 ~ that is required by the general standard in practical use in industry throughout the country?
Mr. Ford: The same objection.
A. No, sir.
Mr. Ford: Along this line.
Court: Objection is overruled and note your exception.
Mr. Robertson: I have no other question.
RE-DIRECT EXAMINATION.
By Mr. Ford:
· Q. But is your opinion based on your 46 years of experience
in the electrical business, The opinion that you give the
jury is based on your 46 years of experience in the electrical
business, is that right?
A. That's right, yes, sir, my personal experience.
·Mr.Robertson: How old are you, Mr. Goodwin?
A. I'll be 80 years old in November.
Mr. Robertson: When did you retire?
A. In June 30, '54.
Mr. Robertson: I have no other questions.
Mr. Ford: You can stand aside, Mr. Goodwin.
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Court: Mr. Goodwin may be excused, is that correcU
Mr. Ford: Yes, sir.
Court: Next witness.
Mr. Ford: Call Mr. Louis King.
Mr. Martin (Juror) : I have a question. My question is,
Mr. Goodwin said some of the wires were insulated
page 90 ~ and some were not.
Court: Yes.
Mr. Martin (Juror): He didn't say if the high tension were
insulated ·or the 110 were insulated. We'd like to establishCourt: I believe what he testified to, you may correct me
if I am wrong, he said the two exterior wires on, the pole were
number six, were high tension wires were uninsulated. The
two interior wires were street wires and also uninsulated.
Mr. Martin (Juror): Then he said some were and some
were not insulated.
Court: He said some particular places. In particular areas
there were sometimes they were insulated and some were
. not insulated.
LOUIS ARTHUR KING,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ford:
Q. Will you give your full name for the. record pleas·e, Mr.
King¥
A. Mr. Louis Arthur King.
Q. How old are you, Mr. King Y
A. 41.
Q. What is your profession Y
A. I'm a consulting electrical engineer.
Q. Where is your office Y
A. Bristol, Tennessee.
page 91 ~ Q. Do you confine your business to that area or
do you go to other areas Y
A. No, sir, I practice generally wherever I'm called.
Q. What formal training have you had as an electrical engineer Y Where did you first go to school and the college I mean
and did you graduate Y
.
A. I'm a graduate with a BS degree in electrical engineering at the University of Tennessee and a graduate with a
MS degree in electrical engineering at the University of
Missouri.
·
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Q. Raise your voice a little bit. I didn't quite hear you.
A.. Shall I repeat?
Q. Just the last part. I think they heard the first part.
A.. I was graduated from the University of Missouri with
the MS degree, Master's degree in electrical engineering.
Q. Well, what experience have you had in the high power
distribution part of the electrical business?
A.. Well, my experience started in as a cooperative student
working with the University of Tennessee; I mean while a
student at the University of Tennessee and being employed by
the East Tennessee Light and Power Company which served
the eastern part of the state.
Q. Of Tennessee f
, page 92 ~ A.. Yes.
·
·Q. A.re you a registered engineer 7
A.. Yes, sir, I am.
Q. In what state?
A.. Virginia and Tennessee.
Q·. After you-strike that. In connection with your work
with the East Tennessee Power Company, what generally were
your duties and what experience did you have with them with
lines and power lines and laying out and such as that.
A.. Well, I started out with equipment test transmission and
distribution equipment tests and went through the gamut of
laying out distribution lines and finallyQ. In what area.
A.. In the eastern part of the state.
Q. Yes.
·
A.. A.nd then finally the work, after between graduation from
the University of Tennessee.
Q. How long did you do that f
A.. Going to the University of Missouri, went over a period,
undergraduate period of around three years and then about
nine months after graduation. Finally ending up my work,
I was-did that in analyzing stability and short circuit currents in the transmission system for the eastern part of the
state, served by this utility.
Q. High transmission?
page 93 -~ A. Yes.
Q. Well, what schools have you taught in, if any?
A.. I-at the University of Missouri I had a teaching fellowship while I was working on my advanced degree and I taught
there and after leaving there I had the period of-of five
years as an associate professor of electrical engineering in
Clemson College in Clemson, South Carolina.
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Q. You were there for how long?
A. Five years.
Q. After that what did you do?
A. From there I joined the Radio Corporation of America
as a design engineer in high powered equipment in Camden,
New Jersey and I was there for five years.
Q. Are you a member of any engineering or electrical
society?
A. Yes, sir, I'm a member of the American Institute of
Electrical Engineers and a senior member of the Institute of
Radio Engin,eers.
'Q. Have you done consultant work in other parts of Tennessee and Virginia T
A. Yes.
Q. In this country¥
A. Yes, sir.
Q. What parts?
A. Well, of the country, I've had work from the
page 94 ~ far east as Providence, Rhode Island and work as
far south as Florida and as far west as Los Angeles
and into Chicago and Chic3:go area.
Q. All right, sir, Mr. King, at the request of Mr. Wilkinson
and me have you had an opportunity to examine the areabetween rather 72nd Street and Virginia Avenue or Warwick
Road and 71st Street, 73rd Street over to Park Drive, the
apartments near the James River and south T
A. Yes, sir.
Q. To 69th Street, I forget which the map shows. Have you
had an opportunity to examine that?
A. Yes, sir, I have.
Q. Was it pointed out to you the lines that were involved in
this litigation and the reason for it T
A. Yes, sir.
·
Q. Did you visit the premises in the rear-in the- King
premises on 72nd Street T
A. Yes, as indicated.
Q. And state whether or not you made an examination of
the transmission of the current, high tension-by high tension
wires for the servicing of subscribers in the general area that
you have mentioned T
A. Yes, I have ap. opportunity to view it.
Q. Now did you or not study it with the idea of determining
whether or not from accepted and known engineering con-
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struction, electrical engineering construction that
a different and in your opinion perhaps a better
plan could have been devised and if so are you prepared to give that plan to this Court and the jury.
A. On considerationQ. You may state it in your own words. I don't think that
perhaps I have done it too well.
A. Well, with consideration as the utmost-I mean the
safety as the principal consideration and economics as the
secondary consideration, I've drawn up a plan on the plat
of the area which shows the-the facilities.
page 95

~

Mr. Robertson: If your Honor please, I want to raise a
question at this point, in the absence of the jury, which I
think will clarify the situation and save time..

*
page 100

*

*

*

*

~

*
*
DIRECT EXAMINATION.
By Mr. Ford (Continuing):
Q. Now Mr. King, you explain to the Court now exactly the
procedure that you have adopted and state whether it's based
on your experience and engineering, accepted
page 101 ~ engineering standards and construction and what
procedure of carrying these lines from Virginia
Avenue, the high tension lines to feed all the other transformers in the same area could have in your opinion be done
instead of the way that it was done. I want you to state what
your opinion is after you explain what the plan is that you
have.
A. Well, the general plan is based on the removal of all
high tension lines over the private property to try to put it
in access roads, public property where there will be no building or other functions other than regular traffic. Now I have
a plan here showing the present situation and the proposed
situation. I have the map here. Cur:rently there is a primary
service feeding the general area in question running from
Warwick Road down across the back of the property lines
ofMr. Ford: You want him to bring that over there (in:..
dfoating)?
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Court : No, I '11 come down there.
A. Let's put it on the table (referring to a plat). At the
present time the green line shows the primary circuits.
Court: Excuse me just a minute.
A. The blue circuit shows the present situation; the primary line feeding the area is taken off of the pole on the
fl'.lr s_ide _of Warwick Road. It feeds down; there's a pole here
(md1catmg) and then there's two poles here. One is apparently an original telephone pole which is short and the
_higher powerCourt: I don ~t want to cut you off. I don't think
there's much necessity for the present situation. I
understand that. Let's go into what your proposed change is.·
A. The proposed change to feed this thing, instead of going
there, is to come down 71st Street to take off from the same
circuit coming down 71st Street (indicating) in front of the
property along the public right of way to this point here (indicating) on Park Street. Then from Park Street to come
down· the right of way in Park Street.
·
Q. That's south?
.
A. South on Park-yes, on Park Street and over on to 70th
Street and terminate it on the pole just at the property line
here on 70th Street. In that way we can-all the transformers
-another advantage it has, all transformers are accessible to
the street where as the load grows and new transformers are
necessary to be installed, the-they will not have to go on any
private property. The line will be in complete view from the
street where it can be continually controlled-patrolled as it
shoud be instead of being in the back of properties in among
some of the houses and· trees and buidings and so forth. It
has that advantage.
.
Q. How would you treat the secondary lines?
A. The secondary lines from that point there could be, for
instance, the secondary lines could remain where they are.
In this area here (indicating) we put the transformer here;
the ·secondary lines come in here to feed the
page 103 ~ present apartment group there and then run in
this way to feed all the houses in this general area
as they are doing now (indicating).
Q. You mean run over the same area they now occupy? ·

·page 102

~
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A. Oh, yes. Over here they have primary right now in her~
to these two transformers right in front of the apartment
houses in among the apartment gToup. We would place the
transformer banks right in here and feed secondary to feed
all of these groupings here (indicating).
Court: Let me ask you this. How would you feed lot six.

A. Well, lot sixCourt: In Block "H."
A. Is fed from this pole right here (indicating) as it is right
now. Here's only secondaries.
Court : Only secondaries would be in there¥
A. That's right, that's 120 to -110 to 220 circuit wires
insulated and this would be the only wire which is properly
insulated and free from danger of contact by individuals. In
other words, it would be outQ. How about cost? Would it be any material cost to the
company¥
A. Yes, there would be some to the extent that you have
to install this circuit here (indicating).
Q. How many feet?
A. There's four poles and then down here we'd
page 104 ~ have three poles, three additional poles so that's
about seven additional poles with the cross arms
.for the high voltage circuits.
Q. What's a fair estimate of costs1
A. A fair estimate of the cost would run, considering the-·
it varies of course one section of the country and the labor
cost and so forth. Anywhere from one hundred :fifty to $200.00
a pole.
Q. And how many poles¥
A. There would be seven I believe.
Q. Yes.
,
A. Unless it was necessary to put one more over here (indicating). Let's say eight for good measure.
Q. The overall cost would not exceed twenty-five hundred
or $3,000.00 ¥
®A. I haVfm't added that up.
Court: One hundred fifty a pole would be roughly $1,200.00.
Mr. Ford: I didn't know whether he meant labor cost or
not in, there.
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A. Well now that could be done. It has the real advantage
in that it's in ready access and then it's in a place.Court: The question I want to know, how would that be
safer than what's in there nowY
A. Well, number one, the main safety factor on it is that
it's on public property, public right of way for
page 105 ~ public streets where there would be no building
and no other activity other than normal pedestrian
and automobile and truck traffic and there's no opportunity
for any increased building, new building or anything like the
activity of digging wells and any other private projects ; television antennas are another thing that have gotten to be a
very, very serious factor in consideration of safety because
we 're having so many television autennas and so many people
poking those things into electric lines now. There have been
just numerous cases where that thing has occurred and it's a
very prominent factor-and a lot of those things are put up
by individuals too. They go down and buy an antenna and
put them up themselves and never pay much attention and they
don't realize the real danger of poking things up in the air
around electric lines and on the street you will have-they'll
have no right to put any television antennas on the street.
Q·. Let tme ask you. Is this change or design, is that in
your opinion, would that be in conformity with good electrical
construction and engineering?
A. It give-as good service as you have now.
Q. I mean does it conform?
A. Oh, yes.
Q. To good engineering Y
A. Yes, there's no difference in the actual construction of
the lines than where they are. It's just a matter of the location more than anything else.
page 106 ~ Q. From the safety angle, what would be the
difference what you just stated Y
A. What I have just explained, those factors and then the
other factor is that it can be inspected really from the street
where a man in his car inspecting lines will, if he's in a hurry
or it's getting close to supper time he might by-pass looking
this over whereas he could drive down.
Ill
Q. More amenable to inspection Y
A. More accessible. It has the advantage that you can
maintain and change the trans£ormers. This transformer is
back here, they'll have to drive back in there. If they start
1
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to put up a fifty or 250, I mean a 50 or 75 KVA bank as they
might have to do some time in the future they would have to
take their trucks back on the back of this property and cause
some property damage to get it up there because those things
have to be hoisted with mechanical hoists rather than just by
man-power.
Q. That's the advantage to the company you are speaking

on

A. Yes, 'sir, it has that particular advantage too and as I
say, it is-would improve the safety-it would eliminate having this on the back of the property.

Court: That's substantially what this witness would say?
Mr. Ford: Yes, sir.
Court: The way I feel about it is this. I think
page 107 ~ whether the company runs it down the back of the
lot or front of the lot is purely in their discretion.
I think if we get into where they might run it, this might be a
better plan, I don't know, I don't think-that isn't the test.
There isn't but one test, whether what they have run is negligent and I'm not going to admit that evidence.
Mr. Ford: We'll except to your Honor's ruling.
Court: I'm going to take just a minute off here.
Mr. Ford: We want this witnessCourt: I'm not going to go into what somebody else might
do because I realize there is probably a great diversity of
opinion.
Mr. Wilkinson: Do you think that's something the jury
ought to pass on?
Court: I think putting it in one place or another they are
apt to confuse that with proximate cause. Of course, if the
line hadn't been there the accident wouldn't have happened
but that's not the test.
At this time the jury then returned to the Courtroom and
resumed the'ir seats in the jury box.
Q. Now Mr. King in the inspection of this area, do you have
an opinion as an engineer as to whether or not high tension
wires in this area could be strung at the height that you saw,
twenty-six point six feet so as to conform to proper construction, electrical engineering?
page 108 ~ A. Would you repeat that.
Q. At this height.
A. Would you repeat that again? I'm not sure I have it.
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Q. From an engineering standpoint, what if any is your
· opinion as to whether a utility company such a1:1 this should
string high tension wires at the height of 26.6 feet over the
rear of lots rather than in some other way?

Mr. Robertson: Wait one minute. If you Hpnor please
I object to that question, to the answer of that question unless
he can confine himself if they do that in conformity with·the
general prevailing practice in practical use throughout the
industry in the United States. Now if he confines himself
to that, I think it's admissible. If he expresses his own individual opinion irrespective of that, I submit it's inadmissible.
Mr. Ford: I haven't asked his individual opinion. I'm asking him as an engineer.
Court: I'm going to permit him to give his opinion as an
engineer whether this installation was proper or improper.
I presume that's what the question is.
Mr. Robertson: The defendant excepts to the ruling of
the Court for the reasons stated and wishes this objection and
exception to run to this entire lirie of tes'timony without interposing.
Court: I will consider that as being to all the
page 109 ~ testimony. There will be no need to repeat the
· objection.
Mr. Ford: I understand you may answer. In your own
words.
A. The business-as far as engineering is concerned, the
engineer of course is-his first requirement is to safety and
then the next requirement is to doing the job tlie best for
functional purposes and the third is to do it the cheapest way. ·
The other two condition being satisfied. In this particular
area, it depends entirely upon what the function that is going
to be performed on the property and the buildings over which
it passes. If you have a building in which it's anticipated that
only a person would be on the roof doing repair work, putting
on roofing, operating with normal carpent-ry tools, the line
under that circumstances would be at adequate height. · If it
could be at all anticipated that there might be other functions
which might occur in that area in the vicinity of this line such
that heights greater than say the 26 feet which is present
would be required to isolate an individual from such a line,
why it's the duty of the engineer to construct that line to take
into consideration and protect the individuals that might be
working or operating there at all times. In case of well
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structure where it's anticipated there might be a well or
whether it's customary to drill a well at the back of the lot,
that should be taken into consideration and should be cognizant in making the clearances.
. Q. Now in your opinionpage 110

~

Mr. Robertson: Wait. Wait a minute. If your
Honor please, I object to that entire statement
and ask it be ·stricken out for these reasons. I state I just
dislike to make repeated objection but I'm compelled to do_
so.
· Court: The answer wasn·'t responsive to the question.
Mr. Robertson: It wasn't responsive to the question and
he stated the wrong test of duty.
Court: I'm not going into the unbending test.
Mr. Robertson: I'm not, your Honor. I'm saying we 're
only required to anticipate what may reasonably be expected.
He rang that into it as though that was a concession in the
case and applied all sorts of tests that the law of Virginia says
do not apply here.
Court: I want to make it clear now to the jury as to what
the-the question that was answered I don't believe-the
answer that was given was not responsive to the question.
Now I'm going to permit this witness to express an opinion as
to whether this installation was safe or unsafe and give his
reasons therefore from an engineering standpoint. but I don't
think this witness should be expressing opinions as to what
somebody might anticipate or something· like that.
Mr. Ford: No, he expressed his opinion as an engineer that
if it was to be reasonably anticipated.
Court: I'm not sure yet what the opinionMr. Ford: I haven't asked him. I was going
page 111 ~ to ask him. . That was in preface to the opinion.
Court: Let's him.ask him what his opinion is.
Mr. Robertson: I wishMr. Ford: Yes, sir, l'mMr. Robertson: Wait a minute; I wish my objection and
exception and motion to strike to run to this entire line of testimony and wish to be so understood so I won't have to interrupt.
Court: We've gotten into two different things. I sustained
your objection to the particular answer and ask the jury to dis;;,
regard it because it was not responsive to the question.
Mr. Ford: I except to your Honor's ruling to the answer
he just gave.
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Court: That's right.
Mr. Ford: I '11 ask him-

Q. In the area that you have inspected within the knowledge
' that you have, what is your opinion as to the engineering construction of the line that you saw on the pole, the height of
which has been agreed upon, 26.6 feet.
Mr. Robertson: That wasn't the pole. That was the distance from the wire from the ground.
Mr. Ford: The distance-if you just keep quiet a little
bit now, Archie.
Mr. Robertson: I addressed myself to the Court.
Mr. Ford: Restrain yourself a little bit.
page 112 ~ Court: Mr. Robertson, I think it would be more
orderly if you let him finish the question and then
make your objection.
Mr. Robertson: If you just say "pole"-just say wire and
not pole, it-was the wire that was 26 and a half feet.
Mr. Ford: You let me run this end of it and you do the
bestCourt: You ask him the question and you finish the question. You tell me any objection.
Mr. Robertson: You make him stop when I'm addressing
the Court.
Court: I will do that. You hold up your hand and_ I'll make
him stop.
Q. To repeat again if I have to, with the knowledge that you
have and the examination that you have made and the-

Mr. Ford_: Now Archie, you shouldn't continue to do that
after the admonition of the Court.
Court: I want to make it clear if you have any objection,
please make it to me and- .
Mr. Ford: He's ma.king a side remark to me.
Mr. Robertson: It wasn't any objection. I just asked him
-to go over there and stand in front so he wouldn't holler in
my ear.
Mr. Ford: We '11 get the question and answer from this
witness regardless of my friend.
Court: Let's· go ahead, Mr. Ford.
page 113 ~ Mr. Ford: Yes, sir, I think we ought to too.
Q. What is your opinion as an engineer as to the construction, good construction of a utility in this area, taking into
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consideration the use of the property, the safety and all the
other elements that you mentioned. What is your opinion as
to stringing the high tension wire at the distance from the
ground as is shown in evidence 26.6 feet.
Mr. Robertson: Now wait a minute. If your Honor please,
I want the witness told, he hasn'.t heard the evidence that this
wire at this point was twenty-six and a half feet from the
ground an.d it was a 3450 volt line.
Court: Assume in answering your question, Mr. King, that
this wire is twenty-six and one-half feet from the ground and
it carried a voltage of 3450 volts to ground.
Mr. Ford: That's right.
A. Now I was just wondering if I might just answer the
question maybe in the light of what would I do. Is that what
you wanU
Q. From good engineering, with all the factors involved of
engineering construction.
A. And taking into consideration well construction and
other factors.
Q. Any normal use of land.
A. Normal use of land.
Q. Yes, sir.
page 114 ~ A. I would say under the circumstances I would
not have done it that way.
Q. How much higher would you have put it.
A. WellQ. If you were going to do it that way.
A. If I were going to do it that way, by isolation, I would
have to first go into the well digging business and find out
just the normal way that the well digging is done and determine the actual height on the basis of those operations, make
a preliminary study of it.
·
·
Mr. Robertson: If your Honor please, I object to that because it's not a scintilla of evidence in this case that we had
any notice that any well was going to be dug where this well
was being sunk.
Court: I sustain your objection. · Mr. King-I sustain your
objection. I want to tell you gentlemen of the jury to disregard the answer. Let me see-Mr. King would you express
your opinion. You may express your opinion, taking into consideration the average use of the property but I think perhaps
we 're getting too much into a particular well as we know that
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has already been dug in this case. Can you express your
opinion as a general matter, in other words an area of this
type and leave aside a particular-any particular use, what
would be the normal height that would be required by good
engineering practice to maintain an uninsulated wire over an
area of this type T
page 115 ~ Mr. Ford: High tension wire you mean.
A. Well, if there were nothing· other than pedestrians and
buildings and the possibility of-in other words if I went in
the area not knowing that there would be anything-leaving
out the well construction, for instance, I should think but considering modern construction, I mean if I were starting today
to do it, modern construction I would say generally that it
should be much above the level of the house. It's 35 to 40
feet, maybe even 50 in some cases where it's necessary and it's
anticipated that the building might be near the back of the lot.
It depends entirely upon what the physical layout is. You
can't adopt any set rule to a thing like that and be very
dogmatic about it. It's like saying-giving a child something
that doesn't agree with it, just because somebody told you
that it was good for it. It's that same sort of situation.
Mr. Robertson: I submit the answer is not responsive to his
Honor's question and he's not facing up to the proposition
the Court put to him.
Mr. Ford: I think it is very responsive to the question and
he's given his opinion as an engineer.
Court: I'm still not so sure that I understand him. Mr.
Ford says it is responsive. Here's what I want to get at. I
don't want to take it away from you.
Mr. Ford: That's all right.
Court : In your opinion, is the wire strung
page 116 ~ twenty-six and a half feet carrying this amount of
voltage which I have given you over the rear of
the residential area, in your opinion is that reasonably _safe
or unsafe or not?
.
A. I don't think it is in an area where it's over private
property. Now does that-that give you the answer you
want? That's definite. I·say no, over private property which
it is, it is not.
·
Court: All right, now the next question I ask you is what
height do you think should be, in your opinion as an engineer,
what is the prope1 height T
.
·
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A. Well for this particular area here I should say in
general-say 35 feet would be all right.
Court : Would the difference in heig·ht make any difference
-would it make any difference in height if the wire were insulated or uninsulated 7
A. Yes, it definitely would. As far as the insulation is
concerned it's not practical to insulate circuits of that potential but if they were insulated properly, probably they could
be right on the ground as far as that's concerned. If they
areMr. Robertson: I ask that be stricken out. He said it's
not practical to do it and we are not required to do anything
that is impractical.
Court: In other words in your opinion it would not be
practical to insulate a line carrying a voltage of 3450 volts T
A. Not by insulating. covering if that's what you mean.
Now insulation by isolation, that is the practical way to do it.
page 117 ~ Court: I think his answer speaks for itself.
Mr. Ford: That's what you meant, insulation
by covering 7
Court: That's right. In other words that would not be a
practical approach. The practical approach to it would be
to insulate it by isolation.
A. That's right.
Court : · I understand.
Q. Now Mr. King, do you know of any so-called standard
or accepted standards for stringing wires back of residential
property such as this that's known throughout the industry
or does that have a local approach 7
A. In general I'd say that the method of proc~dure is of
course somewhat-is programmed for most people that do the
insulation work but it varies from one place to an~ther. As
I tried to bring out the point it varies entirely with the ·topography of the ground, the country, the functions that occur
at that particular location. It has to be and it is necessarily
a discretionary thing. You can't apply some specific rule to
the thing and say you got to do it this way regardless. It's
just not that kind of thing. That's one reason why it makesit's very difficult for me to answer the questions without qualifying it.
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Q. I understand that but what I am asking you now is there
. any so called accepted standard throughout the
page 118 ~ country for areas such as this or is each area dependent upon its own foundation and local conditiont
A. The general area, each area has to work it out on their
own conditions and considerations, sure.
CROSS EXAMINATION.
By Mr. Robertson: .
Q. Are you familiar with the ·requirements of the National
Electrical Safety Code 1
A. Yes, sir, I am.
Q. Will you name some of the people that participated in
the formulation of that Code 1
A. It's formulated-I mean it was directed by the National
Bureau of Standards.
Q. Of the United States Governmentt
A. That's right.
Q. Name some of the private concerns that participated, if
you will?
Mr. Ford: I object to this line of questioning. If he is
going to ask the jury or ask the Court to say that anything
in that so called code is compelling on anybody, it's not
adopted.
Court: I'm not ruling on that but I'm going to permit him
to answer the question. I think it is proper cross· examination.
A. One of them was the American Institute of Electrical
Engineers had part in it and then of course the visiting was
made by the group from the National Bureau of
page 119 ~ Standards all over the country and they had hearing and discussions with different people from the
different parts of the country and different people lobbied
for things that they wanted on one side and the other and that
was the general listing-the g·eneral procedure in finding it.
Now as to the exact people who participated in it, I don't-I
haven't memorized those. They are all in the prologue to the
standards. I can't recite them. I didn't-don't feel'Q. Maybe I can help your memory. Did the American Institute of Electrical Engineers participate in it 1
A. They had some representation in it.
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Q. Did the .American Mutual .Alliance have anything to do
with it or do you know?
.A. I don't know.
Q. Do you know whether or not the .American Society· of
Safety Engineers and Engineering section, of the National
Safety Council had anything to do with it it?
A. I'm pretty sure they did.
Q. ·Do you know whether the .American Transit .Association
had anything to do with it t
A. They most likely did.
Q. Do you know whether or not the .Association of .American Railroads had anything to do with itf
A. Definitely they did.
Q. Do you know whether or not the .A.ssociapage 120} tion of Edison Illuminating Companies had anything to do with it f
A. Surely.
Q. Do you know whether or not the Edison Electric Institute had anything to do with iU
A. They most likely did, yes.
Q. Do you know whether or not the fire protection group
had anything to do with it f
A. Yes, they did.
.
Q. Do you know whether or not the International .Association of Electrical Inspectors had anything to do with it?
A. I'm sure they did.
Q. Do you know whether or not the International .Association of Governmental Labor Officials had anything to do with ·
iU
A. They probably did.
Q.. Do you know whether or not the International .Association of Industrial .Accident Boards and Commissions had anything to do with it?
A. Yes.
Q. Do you ~now whether or not the International Brotherhood of Electrical Workers had anything to do with it?
'
A. I'm sure they did.
Q. Do you know whether or not the International Municipal
Signal .Association had anything to do with iU
A. Well, there were a number of them surely.
page 121 ~ Q. I'm asking you one by one.
A. Go right ahead.
. .
Q. Do you know whether or not the National Association
of Railroad and Utilities Commissioners had anything to do
with iU
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A. Probably did, yes, sir.
Q. Do you know whether or not the National Bureau of
Casualty a~d Surety Underwriters had anything to do with

it¥

A. Surely.
Q. Do you know whether or not the National Bureau of
Standards had anything to do with it?
A. Definitely did, yes.
Q. Do you know whether or not the National Electric Contractors Association had anything to do with it?
A. All right.
Q. Do you know whether or not the National Electric Manufacturers Association had anything to do with it?
A. All right.
Q. Do you know whether or not the Public Service Commission oi New York had anything to do with it?
A. Probably did, yes.
Q. Do you know whether or not the Public Service Commission of Wisconsin had anything to do with it?
A. Probably did, yes.
,
Q. Do you know whether or not the Telegraph
page 122 ~ Group had anything to do with it 1
A. All rigb,t. .
·Q. Do you know whether o_r not the Telephone Group had
anything to do with it?
A. All right.
Q. Are you generally familiar with the requirements of the
National Electrical S-afety Code to which I have referred T
A. Yes, sir, I am. I know·
Q. I'll ask youA. I know the statement of clearance.
Q. I'll ask you if you are prepared to state that the construction where the accident in this case occurred in any re·spect fails to conform with the requirements of that code?
Mr. Ford: I object; whether it does or does not is not
binding on tp.e Court and jury.
Court: I don't say this is binding but I say it is evidence
to be considered.
The question was read to the witness.
Mr. Ford: I'm going to ask that counsel in fairness to the
witness, to let him point out in the code wherein he claims
that he has stated that it is not in conformity that it is different.
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Court: I will give him the opportunity. The question at
this time is particularly proper.
·
Mr. Reporter: Read the question again, Mr.
page 123 r Reporter. We '11 get the question after a while.
Mr. Ford: We'll get it right.
Court: Please, these asides between counsel, we 're wasting more time with that than anything else.
The question was then read to the witness.
A. I have to answer that by asking you a question. If you
will point out the specific clearance which you are ref erring
to in the code, why I'll make my answer directly.
Q. I'm calling to the provision which says the clearance
of 15 feet is sufficient at this place.
Mr. Ford: I sayA. I--:-

Mr. Ford: Just a minute. I think counsel should now point
it out to the witness. It isn't fair to throw a book at him and
ask him if he agrees or does not agree.
Court: The witness has asked him that and he's entitled
to have that.
A. Will you refer me to the page and the exact referenceY
Q. I '11 show you the book.
Court: Maybe he wants to look at it.
A. You 're ref erring to the one to accessible to the ones
to pedestrians, is that right for 7750 to 15,000 volts.
Q. I'm referring to this one right there (indicating).
A. And then, see it has several qualifications,
page 124 ~ the qualifications.
·
Q. Read anything you want and answer the
question if you can.
A. Well, the space under the stating for voltages of seven
fifty to 15,000 volts we have a spacing of 15 feet for spaces
or ways accessible to pedestrians only. Now under that provision here of course it meets that certainly.
Q. I ask you then under the requirements of that code to
which I have referred, are you prepared to state that a height
of twenty-six and a half feet at the locality involved in this
case do.es not meet the requirements of the Code? ·
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Mr. Ford: And I ask-just a minute. Before you answer,
I ask him what provision of the code he's ref erring to.
Court: He has already answered that question by saying
he doesn't know of any provision that it violates but if you.
will point out to him he will consider it.
. Mr. Ford: That's all I want to know.
Court: He now apparently says that doesn't apply to this
particular case. Is that his answer 1
A. The main thing I wanted was to specify that if this space
that we're considering under it is spaces or ways accessible
to pedestrians only, if that's what we're referring to, it meets
the code, definitely. I mean it's in accordance with the code.
Q. All right, you say that you are generally familiar with
the requirements of the code. I of course know
page 125 ~ you haven't memorized it.
A. I can also point out that the code says that
these standards are minimum. It says it in the code and
states that definitely and says also that you should preserve
the safety of individuals under all circumstances too and this
says that the code is a minimum and that's the basis on which
I gave my answer, fully knowing that the code says 15 feet
under that circumstance but the code is the minimum.
Q. And you are aware that in this instance the wire was
twenty-six and a half feet above the ground, are you noU
A. I am told it was. I didn't measure it.
Q. And you are aware the man digging a well got a 32 foot
piece of pipe in contact with the wire, are you not 1
A. Yes, sir.
Q. Now you stated that you were generally familiar with
the provisions of the code to which I have ref erred¥
A. That's right.
Q. I ask you if from your general knowledge of the code,
not undertaking to hold you to any specific provision but from
your general knowledge of the code do you know in any respect in which the construction at which the point the accident
involved in this case occurred does not meet the minimum requirements of the code T
Mr. Ford: There's no evidence that the code provides for
it at all.
page 126 ~ Court : I'm going to let him answer the question, :Mr. Ford.
A. Well, the code of course has to be interpreted. It's a
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very general sort of thing and they can't specify every case
and every condition.
Q. I didn't ask you that.
Court: Let him finish, Mr. Robertson.
Mr. Robertson: I beg your pardon.
A. And it says it is a minimum code and if we're going-if
you are going to proceed to put lines up under minimum code
without regard to outside-I mean local condition!;! and so
forth; why of course it meets the code under that circum.stances. That's the only consideration does it meet the code
without any respect to the individual circumstances, why it
does meet the code, yes, sir.
Mr. Robertson: Stand aside.
RE-DIRECT EXAMINATION.
By Mr. Ford:
Q. What provision of the code is there that establishes the
distance above ground in a condition in the rear of property
in residential areas. Do you know any provision of the code
that covers thaU
A. I don't know of any specific statement of that. I mean
saying it's in the rear of residential property.
Q. Has the code provided for it to your knowledge?
A. It wc;mld have to be a very nebulous thing
page 127 ~ to take every condition around houses.
Mr. Ford: Just a moment. .
Mr. Robertson: If your Honor please, I ask Mr. Ford do
not interrupt his own witness.
Court: The answer was not responsive. Read the question
back that.Mr. Ford asked I think which was proper and the
answer was not responsive.
The question and answer were read to the Court.
Court: The question is does the code make provision for
this specific instance to your knowledge.
A. Well, it's a matter of interpretation. If we consider the
space under where tne accident occurred a space which is
accessible to pedestrians only, I'd say it is provided for in

Supreme Court of Appeals of Virginia

98 .

Louis Arthit-r King.
the code, if that's the interpretation of the location where we
were.
Q. Do you consider a man on his property a pedestrian 1
Mr. Robertson: I object to that, your Honor?
Mr. Ford: I'm asking his interpretation.
Mr. Robertson: I make my objection to the Court. I don't
think it is a thing for him to ask.
Court: I think an expert-I certainly don't feel I'm in any
position .to interpret the regulations and I'm going to permit
expert testimony as to what. is the proper interpretation of
_these so called safety code.
Mr. Ford: That's all I'm after.
~

Q. F'or my benefit and the jury's, this provision
that you read for pedestrians, do you consider
·that, an interpretation of that to apply to residential prop,,erty used as the resident or his own invitee 1
A. Normally of course a pedestrian is thought of one who is
ilmt on public streets ·and highways.
Q. That provision that you just read about 15 feet applies
to pedestrians in that light or not 1

:-page 128

Mr. Robertson: I object to leading the witness.
Q. Strike that. Do you know of any other provision other
than the one that was pointed out to you by counsel whereby
the code has attempted to prescribe any regulations for this
particular instance, please, in an area 26 feet above where a
man who is using his own property? Does the code provide
for it¥

Court: He has answered that, "no, unless it could be
covered by the pedestrian.''
Q. Was that the only provision that you know of that could
-be interpreted this way?
A. That's where it is specific to that extent. Of course--'-

•
page 129 ~

•

•
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called as a witness by the plaintiff, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Wilkinson:
Q. Will you please state your full name T
A. Fred R. McCallum.
Q. Sit down, Mr. McCallpm. By w4om are you employed,
- Mr. McCallum T
·
·
A. Perry Electric Company.
Q. .An,d where is that located T
A. 28th and Huntington Avenue in Newport News.
Q. What kind of business is Perry Electric? What kind of
business are you in T
A. Electrical contracting.
Q. 'What does that consist of generally?
A. House wiring and commercial wiring, line work, such
stuff as that, contracting. .
Q. Have you personally had any experience in
page 130 ~ line, r.unn,ing lines, high tension lines and the like T
A. Only in supervising capacity in these Army
and Navy installations.
Q. How long have you been connected with Perry Electric T
A. Since 1926.
Q. And what is your present position T
A. Vice-President, Superintendent of the company.
Q. In regards to size of your business, Mr. McCallum, what
size in terms of volume of business or amount of business
_would you say your company was on this Peninsula; one of the
largest?
A. Well, one of the largest, yes, sir. It's local on the Peninsula.
Q. Mr. McCallum, have you been up to the area at-let me
ask you this before we get to that. What other line-what
other experience have you had in connection with electricity,
Mr. McCallumT
A. Only practical is all I've been, studying myself.
Q. Well, have you ;run any lines, been engaged in any electrical work over in Norfolk?
A. Well, we were. in Norfolk in the Naval installations,
housing jobs.
. Q. Did you do any estimates on jobs T
·
A. Yes, sir, I do.
.
page 131 ~ Q. Have you done any work at Fort Eustis T
A. Yes, sir, we have.
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Q. In what-what type of work at Fort Eustis¥
A. Both interior building work and line work in conjunction with those buildings.
Q. Have you done any underground work¥
A. Yes, sir.
Q·. I believe you stated you have done overhead work?
A. Yes, sir.
Q. What does overhead work consist of1
A. The poles and the line construction we call it.
Q. Have you had any experience in running high tension
lines, that is lines over five or six hundred volts?
A. Yes, sir, we go as high as 15,000 volts at the present time
in F'ort Eustis, cable of that-wire of that capacity; 13,000.
Q. All right, sir. Mr. McCallum, are you familiar generally
with the transmission of high voltage by the Virginia Electric
and Power Company in, particularly in the lower end of Warwick City¥
A. From observation.
Q. Well you are familiar with the general lay-out are you
noU
A. Yes, sir.
Q. Now Mr. McCallum have you personally been
page 132 ~ to the scene of the area of this particular accident,
that is in 72nd, 71st and 70th Street?
A. Yes, sir.
Q. And inspected the wiring there?
A. And got the measurements of the lines, yes, sir.
·Q. Mr. McCallum, I show you this plat.. Are you familiar
with that (indicating Plaintiff's Exhibit No. 6).
A. Yes, sir, I have seen it before.
Q. Let's see if we can get around so the jury can see this.
Now Mr. McCallum, explain to the jury what that exhibit
is.

Court: Will you all move down to the front so he can see
it better.
A. It has three colors here. One for bare high voltage
wires.
Q. Let me interrupt you as we go on. What does red here,
that's one of the colors you mentioned?
.
A. High voltage bare wire.
Q. And the green?
A. Insulated, weather proof insulated high voltage.
Q·. The legend shows here t:he red is insulated.
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· A. Insulated. The bare is the green.
Q. And the green is the uninsulated?
A. Uninsulated.
Q. And the blue is the secondary?
page 133 ~ A. Secondary..
Q. Then you have your little mark here, the line
through a ball, it indicates the poles?
A. The poles.
Q. And a circle with TV is the transformer?
A. Transformer.
·
Q. Now will you explain this layout to the jury? I '11 hold
this if you want to. Trace that line up from Virginia Avenue.
A. This is the line running alone Virginia A venue, the primary line. This is the primary line of the secondary line
(indicating), the green.
Q. The legend shows to be uninsulated lines, if that is cor-

root

·

Mr. Robertson: Let him testify from now on, if your Honor
pleases.
A. These are the four wires running down in that block between 72nd and 71st Street wire. I can't remember what that
is, uninsulated wires.
Q. Are they bigh tension wires?
A. All high tension wires except two of them, the two in
the center are street lighting wires.
Q. What voltage does the-do the two outside lines carry?
A. 3450 to ground.
page 134 ~ Q. All right, sir. Now you've got it up here.
Then what course do they take?·
.
A. They go south, then· down to a point here (indicating)
and then they change colors here (indicating), is uninsulated
wire-insulated wire on these red here down through here and
have transformers down at here and then they take the secondaries off of that (indicating). The street lighting wires stop
at this in the pole here (indicating) or this pole here rather
(indicating). ·
Q. Well, these street lighting wires here?
A. Yes, they 're street lighting wires.
Q. As vou come up Virginia Avenue (indicating), what
are these ·wires running here (indicating)?
A. They're insulated wires and then they change over to
bare wires in that section behind the apartments, seven-between 72nd and 73rd Street. There is a transformer there and
a transformer there (indicating).
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Q. What is the purpose of a transformer!
·
A .. To reduce the voltage from ~450 to· 120, 240 volts going
to the residences.
. Q. Let's come back down here (indicating) to 66, 67, 68th
Street, what are these lines running in here T E;xplain those
to the jury!
A. The-they run, two insulated wires over to this transformer here and then these are the secondaries gopage 135 ~ ing to the house, feed the houses. And this is the
two primaries, ·insulated primaries coming over to
here (indicatiD:g) and tpe secondaries going in.
Q. And how about here, between 68th and 69th Street Y
A. They take all insulated o.ff secondaries there.
Q. How about 69th Street to the north of 69st Street.
A. They've got two insulated primaries to this transformer
and these are the second~ry wires which are the low voltage
wires.
Q. Now all of these wires as I understand it that are not
identified by blue, blue you say are the secondary wires T
A. Secondary wires.
Q. The other wires are all high tension wires T
A. High tension wires.
6.

Court: This plat will be considered as Plaintiff's Exhibit
.

The plat was received and marked Plaintiff's Exhibit No.
6.
Q. Did you at the request of Mr. Ford and ·me measure the
distance from the ground to the bare outside wire at the
premises of 312-72n4 StreeU
A. Yes, sir.
Q. What did you find that measurement to be?
A. Twenty-six foot six inches.
Q. · And where was that measurement taken
page 136 ~ from?
.
A. One foot from the corner of the garage, the
west corner-the east corner of the garage I should say.
.Q. ·Do you recall how far to the east-how far-strike that.
How far to the west of the pole situated at the corner of the
King property your measurement was made?
A. 40 feet as I recollect. I don'tQ. What type of neighborhood is 'that, residential or business?
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A. Residential, mostly one story buiidings in that area as
I remember it. There may be some semi-bungalows and other
two story houses.
. ·
Q. Now Mr. McCallum, based on your experience. as an
electrician and in electrical work, what in your opinion is a
safe height in a residental area for bare uninsulated high ten. sion wire¥
A. I think I stated before 35 feet I thought would be a safe
height.
Q. Is that still your opinion¥
A. Yes, sir. I'd like to see it higher but I believe that's
the principle that is followed.
Mr. Robertson: I can't hear you.
A. I believe that's the principle that's followed more or less,
35 feet, but I would like to see it that. That's what I said in
the last case or more.
Mr. Wilkinson: What was your lastpage 137

r

A. Or more.
Q. 35 feet or more¥

A. Yes.
Q. Mr. McCallum, in inspecting that line, did you observe
the pole to the-it would be on the southwest-southwest corner of the King property or just off the southwest corner
of the King property¥
A. Yes, sir.
Q. What was the height of that pole¥
A. I would say it was about 28 feet above ground as I remember it.
Q. Now let's go down to the next pole, that is to the east.
Do you recall that pole¥
·
A. That pole was higher.
Q; What was the height of that pole¥
A. That was probably 35, 36 feet from ground I would
say.
.
Q. You mean above the ground¥
A. Above the ground. It may have been 34 to 36 feet.
Q. What would that, a~ you refer to poles, what height
would that be¥ .
A. I would say it was a 40 foot pole.
Q. 40 foot pole. How about the next pole towards Virginia
Avenue¥
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A. The one with the transformer on it, I believe
it is, yes. There w~re two poles together. I would
say it was a 45 foot pole because it's higher than
the one down on the corner.
Q. How about the poles along Virginia Avenue?
A. It's 50 foot pole I believe on Virginia A venue.
Q. Now coming from Virginia, let's go west to the water.
I believe you stated the pole on the King property near the
King property was a 35 foot pole 7
A. That's what I judge, yes, sir.
Q. How about the pole beyond that going· west?
A. That·Q. Is that higher than the King pole 7
A. That is higher but it doesn't look like a full 40 foot pole
to me. I didn't measure it.
Q. Normally in sinking a pole, how much of the pole is put
in the ground 7
A. Six feet usually or it depends on the soil; it may go
further.
Q. When you refer to a 40 foot pole, you mean it's 34 feet
above ground. It's six feet in the ground 7
A. Yes.
Q. Mr. McCallum, do these high tension wires that you saw
running along the rear of the King property, where do theywhat area do they feed?
A.-They feed that area down to the corner and feed that
one apartment right at the end of that line and
page 139 ~ then go south and feed clean down to around 70th
Street somewhere.
Q. Let me ask you this, Mr. McCallum. In accordance with
good engineering principles and as an electrician, could those
wires or could wires have been run to feed those apartments
in a different locatiQn?
page 138

~

Mr. Robertson: I object to that, your Honor. That's the
same question you ruled on before. We 're not required to
change our location of this because it would be equally good
somewhere else.
·
Mr. Ford: He didn't ask him that, if your Honor please.
Mr. Robertson : · Read ·the question back.
Mr. Ford: Let me answer if you will. He's asked him
from good engineering standpoint could they have done it in
another way.
Mr. Robertson: Read the question back please.
Court : Read the question back.
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The question was then read to the Court.
Mr. Robertson: I submit that is improper.
Court: I think it is obvious that they could.
Mr. Ford: We're entitled to an answer.
Mr. Robertson: I think they're not entitled to an answer.
Court: I hold that's irrelevant. If he can show some
particular reason that this one was wrong, I '11 do it but as far
as being a number of ways to do it, that'sMt. Wilkinson: That's our position, if it please
page 140 ~ the Court, that it is wrong.
·
Court: Sustain the objection.
Mr. Ford: Let's get his answer.
·
Mr. Robertson: The Court doesn't permit him to answer,
Court: No, he wants to permit the. answer for the sake of
the record. I'll give you an opportunity to do it.
Mr. Ford: Can't we do it now. We have been doing it.
Mr. Robertson: No, we've been sending the jury out.
Mr. Ford: I have no idea of getting the answer without
sending the jury out.
At this time, the jury retired out of the hearing of the Court.
The last question was read to the witness.
A. Again I'm not an engineer but I would say· they could
have been run from the bare fact of the matter. Where, I
wouldn't attempt to say.
Court : Is there any other question along this same line?
Mr. Wilkinson: Yes, just a minute.
Mr. Ford: Just a minute.
Q. What other method could have been used, Mr. McCallum?
A. They could have carried the primary down the street
which we could have-which we would like to see at any time.
It's not don~
Q. Beg your pardon?
page 141 ~ A. The practice is not followed altogether. They
have put them in the lots where cities or somebody else requests them.
Q. In your opinion is it safer to run these high tension wires
down a street rather than down over the rear of private lots?
A. Yes, my opinion would be that, yes,· sir.

106

Supreme Court of Appeals of Virginia

Fred R. McCallum.
Q. Could it have been run down 71st Street to 71st Street
to the apartments Y
A. They could have got down to that alley just back of tp.e
apartments on 71st Street, yes, sir.
Q. Could it have been run down 73:rd Street f
A. And fed it back to 71st, yes, sir, they could have but
you're getting on a street that hasn't got but one pole on
it so I don't know whether they're prohibited from putting
poles there.
·Q. Could that-could this line that you speak of running
down 71st or 73rd, could that also have been used to feed the
houses on 72nd Street and 71st Street?
A. Yes, sir.
Q. And the apartments as well Y
A. As well, yes, sir.

Mr. Robertson: I submit that's irrelevant and immaterial.
Court: All right, sir. Bring the jury back.
The jury then returned to the Courtroom and repage 142 ~ sumed their seats in the jury box.
.
DIRECT EXAMINATION.

"'

By Mr. Wilkinson (Continuing):
Q. Mr. McCallum,.did you go up beyond 72nd Street in
making your examination of the premises Y Did you go up to
73rd Street?
A. 73rd Street, yes, sir.
Q. Are there lines running down the street on 73rd Street
towards the water?
A. Yes, .sir.
Q. And what kind of lines are they¥
A. The primary lines doesn't go all the way to River Road.
Q. How far down do they go¥
A. I think somewhere around stop between Park Drive and
River Road there at that point.
Q. I don't know whether that's shown on this or not.
A. I don't know whether that is or not 011 that one (indicating Plaintiff's Exhibit No. 6).
Q. Can you show the jury where those lines run from Virginia Avenue on to 73rd Street? This is Virginia Avenue (indicating).
A. They got a line down this side of the street (indicating).
Q. And how far down do they go?
_
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.A. They go down and they take off to feed a
page 143 ~ primary service into one of these apartments.
Q. The apartment over here (indicating) T
.A. That's right, here they are (indicating).
Q. .And the lines run down the north side of 73rd Street T
A. The north side of 73rd Street.
Q. .And run down how far T
.A. I think somewhere between these two streets right here.
Q. Here's River Road shows runs up here (indicating).
A. IsayQ. .And this is Park Drive:
.A. I think they 're down in here the primary go somewhere
(indicating).
.
Q. The primary lines go down to here (indicating) T
A. Yes, sir, (indicating). I didn't miµre any detail of that.
Just a survey, a matter of survey.
Q. When you speak of the high tension lines or the primary
lines, you mean the same type lines that run back behind the
King property, do you noU
.A. Yes, sir, the primary 3450 volts.
Q. They're the ones that carry the 3450 volts T
.A. Yes, sir.
·
Mr. Wilkinson: .Answer Mr. Robertson's questions please.
page 144

~

CROSS EXAMINATION.

By Mr. Robertson:
Q. Mr. McCallum, when you said you thought the height
ought to be 35 feet, I understand that's your personal opinion T
.A. Yes, sir, that's personal opinion.
Q . .And also when you thought you prefer them in the
streets rather than in the back of property, that's your personal opinion T
.A. That's personal opinion, yes, sir.
Q. .And I'll ask you if this is-the way they are constructed
along the back property line of the Kin_g. property conforms
with the general practice in the .electric industry today does
itnoU
.
.A. It does, sir, in the local area. .I know that that's the one
I'm familiar with.
Mr. Robertson: That's all.
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RE-DIRECT EXAMINATION.
By Mr. Wilkinson:
.
Q. They do run on the street, don't they 7
·A. Sir?
Q. They do run pr~mary lines on the street, do they not¥
A. Yes, sir.
Q. In the City of Newport News they run o:ri the streets, are
they not?
·
A. Yes, sir.
page 145 r Q. And you say that on 73rd Street they're run
on the street 7
A. Yes, sir.
Q. Your opinion as to the height and as to running on the
street on the back is based on your experience as an electrician, is it not 7
A. An opinion-well, I wouldn't say the height is. That's
an opinion I have personally of it and if I was doing the job
I would complain to the designer of it.
Q. Because from your experience you think it should be at
least 35 feet, isn't that the reason¥
A. Yes.

/

Mr. Robertson: Don't lead him any more, please.
Mr. Ford: Your answer?
A. Well, it was a safety factor to be the 35 feet I thought in
that case would. That was my opinion of that thing there.
Mr. Wilkinson: I think that's all .
page 146
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JACQUELINE P. WATSON,
called as a witness in her own behalf, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Ford:
Q. Are you Mrs. Jacqueline Watson, are you not?
A. Yes, sir.
Q. The widow of William Watson 7
A. Yes, sir.
Q. How old are you 7
A. 26.
Q. How old was Billy when he died 7
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A.
Q.
A.
Q.
A.

29.
How long had y·ou all been married Y
Four and a half years.
You have two little girls?
Yes.
Q. What are their names and ages Y
A. The oldest, Donna, Donna Elizabeth Watson is three and
a half now an,d the baby Pamela is two.
Q. Now?
A. Now.
page 147 ~ Q. Do you know how long Bill had been employed at Motor Craft Works Y
A. About a year and a half.
Q. Do you know what his duties were generally?
A. He was outside contact man. He went out and made
.estimates on the jobs and brought jobs into the shop.
Q. Let me ask you first, were you intimate with your husband in a sense that you discussed things that he did, his job
and so pnY
A. Yes, he liked to discuss his work with me when he came
home. He enjoyed talking about it. .
Q. And that's how you know really what he did Y
A. Yes.
Q. Well now, had he had any particular electrical experience
that you know Y
A. None that I definitely know of except that he did work
for a short time as an electrical helper in the shipyard.
·
Q. Yes.
A. But other than that, none that I know of.
Q. What did he do at the Naval Base or the Navy Mine
Depot, do you know Y
A. Cheatham Annex.
Q. Cheatham Annex, yes.
A. He was a machinist.
page 148 ~ Q. Was he a first class machinist or not?
A. Now that I'm not sure. He was classed as
a machinist. Whether it was first class or not, I do not know.
Q. Now in your-in your knowledge of Bill and your conversations with him, can you state whether or not he knew
anything of electricity other than the average person would?
.A. Well, he never discussed anything with me that would
leave me to believe that he knew anything particularly about
electricity.
Q. Did you know that Bill was going to help Mr. King with
the well that Saturday?
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A. Yes, I did. He left the house with that inten,tion.
Q. Had that been discussed Y
A. Yes.
Q. Well, do you know what he had done on wells before Y
A. Yes, he had.
.Q. And to what extent Y
A. He-several years before he had helped my father dig
a well and within several weeks before the accident he had
dug a well for his brother-in-law. I mean for his brother, my
brother-in-law.
Q. He and who else, if anybody Y
.
A. He and his brother. And he had dug one in
page 149 ~ our back yard and he had gone down to Mr. Lang.
ford's. He was digging a well down there and he
had gotten into a little trouble pulling the pipe out or something. He had gone down to help him. I don't believe he did
much down there.
Q. So far as you know, that was the extent of his experience
in digging a well Y
A. Yes.
Q. Do you know what time Bill went up there that morning
or what time he left the house Y
·
A. Well, he left the house around eight o'clock or a little
after. I believe his intention was to go to the shop first and
then to go to the King residence.
Q. And when was the next time you saw him Y
A. I didn't see him again.
Q. Do you know whether Bill had ever been into the back
part of Mr. King's residence or not or had any occasion to
do soY
A. Not to my knowledge..
Q. None to your knowledge.
A. He-I don't know that he had ever been there before
except one or two times to stop by-to take Mr. King something. I don't know that he had ever been there more than
two or three times since he had been working for him.
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A Copy-Teste:

H. G. TURNER, Clerk.
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