




TABLE OF CONTENTS 
Volume I 

Bill of Complaint (with attachments), filed July 18, 

Appendix Page 

1986 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Amended Bill of Complaint, filed January 29, 1988 . . . . . . . . . . . . . 25 

Final Order, entered March 10, 1993 . . . . . . . . . . . . . . . . . . . . . . . 61 

Mandate from the Supreme Court of Virginia, dated 
September 8, 1993 and filed September 10, 1993 . . . . . . . . . . . . . 68 

Mandate from the Supreme Court of Virginia, dated 
August 19, 1993 and filed December 27, 1993 . . . . . . . . . . . . . . . . 70 

Mandate from the Supreme Court of Virginia, dated 
September 17, 1993 and filed December 27, 1993 . . . . . . . . . . . . . 71 

Mandate from the Supreme Court of Virginia, dated 
June 10, 1994 and filed December 21, 1994 . . . . . . . . . . . . . . . . . 72 

Opinion by the Honorable Leroy R. Hassell, dated 
June 10, 1994 and filed December 21, 1994 . . . . . . . . . . . . . . . . . 75 

Mandate from the Supreme Court of Virginia, dated 
August 1, 1994 and filed December 21, 1994 . . . . . . . . . . . . . . . . . 84 

Decree, entered February 10, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . 85 

Order, entered March 7, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89 

Motion by Special appearance to Advise Court of 
Lack of Jurisdiction Over Lot 3 and Owners of 
Lot 3, filed May 23, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91 

Petition to Intervene in Order to Request the 
Court Vacate Prior Judgments and Set a New 
Trial, filed July 28, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96 



Memorandum in Support of Petition to Intervene 
in Order to Request the Court Vacate Prior 
Judgments and Set a New Trial, filed August 
1, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 102 

Order, entered August 3, 1995 .. . ......................... 108 

Intervenors David D. O'Brien's and Jane B. O'Brien's 
Motion and Memorandum in Support of Motion to 
Declare Prior Judgments Void Due to Lack of 
Necessary Parties, filed December 1, 1995 .................. 109 

Intervenors David D. O'Brien's and Jane B. O'Brien's 
Motion to Dismiss for Failure to Join Indispensable 
Parties, filed Dec em her 1, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . 111 

Intervenors David D. O'Brien's and Jane B. O'Brien's 
Memorandum in Support of Motion to Dismiss for 
Failure to Join Indispensable Parties with 
attachments, filed December 1, 1995 ...... . .. .. ........... 113 

Motion in Limine, filed December 4, 1995 ....... . ...... .... . 123 

Motion and Memorandum in Support of Motion to 
Declare Prior Judgment Void Due to Lack of 
Necessary Parties (with attachment), filed 
December 4, 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125 

Motion and Memorandum in Support of Motion to 
Determine if Alleged Easement is Terminated 
as a Matter of Law at Bird Road, filed 
December 4, 1995 .................................... 137 

Motion and Memorandum in Support of Motion to 
Compel Plaintiffs to Join Additional Party 
Plaintiffs or Dismiss the Case, filed December 
4, 1995 ............................................ 145 

Motion for Dismissal With Prejudice of Improper 
Parties, filed December 4, 1995 .......................... 151 



Opposition of Plaintiffs, George Atkisson and 
Carlotta T. Atkisson, to Motion to Compel to 
Join Additional Party Plaintiffs or Dismiss 
the Case, filed December 15, 1995 ........................ 154 

Opposition of Plaintiffs, George Atkisson and 
Carlotta T. Atkisson, to Motion of Intervenors, 
David O'Brien and Jane O'Brien for Failure to 
Dismiss for Failure to Join Indispensable Parties, 
filed December 15, 1995 ............................... 157 

Plaintiffs' Memorandum of Points and Authorities 
in Opposition to Defendants' Motion to Declare 
Prior Judgment Void, filed December 15, 1995 . .. . ........... 161 

Opposition of Plaintiffs, George Atkisson and 
Carlotta T. Atkisson, to Motion to Determine if 
the Atkisson Easement is Terminated as a Matter 
of Law at Bird Road, filed December 15, 1995 ............... 181 

Order, entered January 5, 1996 ........................... 186 

Order, entered January 5, 1996 ........................... 189 

Order, February 16, 1996 ............................... 191 

Order, entered February 16, 1996 .......... . .......... . ... 194 

Fourth Amended Bill of Complaint, filed February 
28, 1996 .......... . ................................ 195 

Order of Publication, entered February 28, 1996 . ............. 212 

Opinion Letter, dated April 4, 1996 ........................ 214 

Memorandum of Lis Pendens (undated) ..................... 224 

Answer and Grounds of Defense for Defendants 
Raymond Cavanagh and Eileen Cavanagh, filed 
April 23, 1996 ................ . ................ . .... 227 



Motion and Memorandum in Support of Motion for 
Reconsideration, filed April 26, 1996 ...................... 235 

Intervenors David D. O'Brien and Jane B. O'Brien's 
Motion for Clarification and for Reconsideration, 
filed April 26, 1996 ................................... 246 

Order, entered May 6, 1996 .............................. 248 

Order, entered May 7, 1996 .................. ..... ....... 251 

Decree, entered July 12, 1996 ............................ 253 

Order, entered August 2, 1996 ........ .... ................ 257 

Order, entered August 2, 1996 ............................ 259 

Notice of Entry of Appearance, filed August 26, 
1996 ............................................. 261 

Agreed Order, entered August 26, 1996 . ........ .... ........ 263 

Pretrial Order, entered August 26, 1996 ..................... 265 

Stipulations, entered in Open Court on August 
26, 1996 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267 

Answer and Grounds of Defense for Defendant 
David D. O'Brien and Jane B. O'Brien, filed 
September 11, 1996 ..................... ... ........ .. 271 

Answer and Grounds of Defense for Defendant 
Donald D. Hall and Joan P. Hall, filed 
Septem her 11, 1996 .................................. 280 

Defendants' Thomas and Victoria Healy's 
Answer and Grounds of Defense, filed 
September 11, 1996 ........ .... ... .... ............... 289 

Agreed Order, entered September 12, 1996 ....... ... ........ 299 



Intervenors' Trial Brief, filed September 
13, 1996 ........ ... .... . ..................... . ..... 302 

Defendants' Thomas and Victoria Healy's Trial 
Brief, filed September 16, 1996 .......................... 327 

Defendant Wexford Associates, Inc., the Individual 
Defendant's, Raymond Cavanagh's and Eileen Cavanagh's 
and Donald D. Hall's and Joan P. Hall's Trial 
Memorandum (with attachments), filed September 16, 
1996 ............................................. 329 

Defendant Fairfax County Park Authority's Trial Brief, 
filed September 17, 1996 .. ............................. 344 

Intervenors' Trial Memorandum on Issue of Location, 
filed in Open Court on September 18, 1996 ................. 346 

Final Decree, entered October 11, 1996 ..................... 350 

Notice of Appeal (Plaintiffs), filed November 8, 
1996 .............................. ... ............ 362 

Notice of Appeal (Plaintiffs), filed November 8, 
1996 ............................................. 365 

Notice of Appeal (Defendants), filed November 8, 
1996 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 368 

Notice Pursuant to Rule 5:11(B) of the Rules of 
the Supreme Court of Virginia, filed December 
10, 1996 ........ .... ............ ............. ...... 370 

Notice Pursuant to Rule 5:11(B) of the Rules of 
the Supreme Court of Virginia, filed December 
16, 1996 ...................................... .. ... 373 

Fourth Amended Bill of Complaint (telecopied version), 
served February 27, 1996 .............................. 375 



TABLE OF CONTENTS 
VOLUME2 

Transcript of Proceedings before the Honorable 

Appendix Pa1:e 

Thomas A. Fortkort on January 7, 1993 ..... ... ..... . ..... 396 

Testimony of Jack B. Conner ........................ 400 

Transcript of Proceedings before the Honorable 
M. Langhorne Keith on May 25, 1995 .· .................... 403 

Transcript of Proceedings before the Honorable 
Jane M. Roush on August 3, 1995 ........ ... .......... ... 412 

Testimony of David O'Brien ......................... 415 

Transcript of Proceedings before the Honorable 
Jane M. Roush on December 28, 1995 ... .... ......... ..... 435 

Transcript of Proceedings before the Honorable 
Jane M. Roush on September 16, 1996 ..................... 466 

Testimony of Robert J. Simpson ...................... 496 

Testimony of George Atkisson ........................ 548 

Transcript of Proceedings before the Honorable 
Jane M. Roush on September 17, 1996 ..................... 586 

Testimony of Mark Albanese ........................ 598 

Testimony of Pedro Capestany ....................... 626 

Defendant O'Brien's Motion to Strike .................. 632 

Defendant Healy's Motion to Strike . .. .. ........ . . . . ... 648 



Defendant Park Authority's Motion to Strike ............ 649 

Defendant Cavanagh 's Motion to Strike . .......... · ..... 649 

Testimony of Richard Sacchi ......................... 686 

Testimony of Herman Courson . . ..................... 700 

Testimony of George Atkisson (former testimony 
read into evidence) ............................ . .. 748 

Testimony of George Atkisson .. . ........... . ......... 756 



TABLE OF CONTENTS 
VOLUME3 

Transcript of Proceedings before the Honorable 

Appendix Page 

Jane M. Roush on September 18, 1996 ..................... 772 

Transcript of the Honorable Jane M. Roush Ruling in 
Open Court on September 18, 1996 ....................... 841 

TRIAL EXHIBITS: 

Intervenors' Exhibits, admitted August 3, 1995 

Exhibit 1 - Policy of Title Insurance ............... 873 

Exhibit 2 - Letter ............................. 877 

Plaintiffs' Exhibits, admitted September 16, 1996 

Exhibit AAA - Plat ........................... 879 

Exhibit ZZZ - Plat ............................ 880 

Defendants' Exhibits, admitted September 17, 1996 

Exhibits 2A-F - Maps ...... ... ...... . .... ...... 881 

Exhibit 3 - Indenture .................. . ....... 882 

Exhibit 4 - 1892 Deed ......................... 888 

Exhibit 5 - 1896 Deed . . . . . . . . . . . . . . . . . . . . . . . . . 892 

Exhibit 6 - 1978 Deed ......................... 904 



Exhibit 9 - Record Plat ........................ 914 

Exhibit llC - Plat of Graves .............. ; ..... 915 

Exhibit llD - Plat ............................ 916 

Exhibit 12 - 1995 Survey ....................... 917 

Exhibit 14 - Plats Hunter Mill ................... 918 

Exhibit 15 - Plats Hunter Mill ................... 919 

Exhibit 16 - Plats Hunter Mill Prelim. Plan .......... 920 

Exhibit 17 - Plats Hunter Mill Sanitary 
Sewer Plan ....................... 921 

Exhibit 18 - Correspondence .................... 922 

Exhibit 25 - Partition Easement .................. 923 

Exhibit 26 - Double Cert. Tax Map ................ 924 

Exhibit 27 - Tax Map ......................... 925 

Exhibit 28 - Deposition of Carlotta T. 
Atkisson ......................... 926 

Exhibit 29 - O'Brien's Photos with Pool ............ 950 

Exhibit 31 - Deposition of George B. 
Atkisson ......................... 952 

Assignments of Error (970069) ............................ 956 

Assignments of Error (970071) ............................ 957 



VIRGINIA: 

r- .. - .. 
.... ! . : 

' 
• - • : ;: •: I :: : ' ' : -. • ":' 1'"" 

• 4 ) .... . . - I 1..., I,,, · •..J ..i 

IN THE CIRCUIT COURT OF THE COUNTY O_F .. f~·IR:P~X. - . -· .. 

:· 

GEORGE ATKISSON 
CARLOTTA T. ATKISSON, WIFE 
10194 Hillington Court 
Vienna, Virginia 22180 

v. 

C. STEWART PORTER 
RESIDENT AGENT 

Plaintiffs, 

WEXFORD ASSOCIATES, INC . 
7728 Carleigh Parkway 
Springfield, Virginia 22152 

and 

WEXFORD ASSOCIATES, INC. 
8318 Arlington Boulevard 
Fairfax, Virginia 22031 

and 

CHARLES B. HAWTHORNE 
AUDREY HAWTHORNE, WIFE 
c/o William J. Gorman 
107 Maple Avenue West 
Vienna, Virginia 22180 

and 

JAMES E. HENRY 
SUSAN H. HENRY, WIFE 
2026 Spring Branch Road 
Vienna, Virginia 22180 

ii and 
I! 
II 
j: HERBERT VOGEL 
:,_\ BARBARA VOGEL, WIFE 
: 2032 Spring Branch Road 
!1 Vienna, Virginia 22180 
!1 . 

and 

FAIRFAX COUNTY PARK AUTHORITY 
c/o LAWRENCE W. PHELPS 
ASSISTANT COUNTY ATTORNEY 
4100 Chain Bridg~ Road 
Fairfax, Virginia 22030, 
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'i 

. .BILL OF COMPLAINT 
(InJunct1on, Trespass on Land, Damages) 

Plaintiffs by Counsel move the Court for judgment 

the Defendants on the grounds and in the amount as . 

hereinafter set forth: 

" 1. Plaintiffs, George and Carlotta Atkisson ( "Atkissons" ) are ! 

sole owners of a private family cemetery lot established during : 
I 

the time of the civil war located in close proximity to but not 

adjacent to Defendants James and Susan Henry's ("Henrys") and , 
.,, 
i 
I Robert and Barbara Vogel's ("Vogels") improved parcels of land • ! 

in ! 

' 
'. 1 the Wendover III subdivision of Fairfax County, Virginia. 
I 
•' 

i 
i 
i 
I 

;i 2. The 
I 

Atkissons also own a fifteen foot wide easement/ right 
J. 

I way leading to said family cemetary l ot and running 

of i 
I 
I 

along the j 
I 

I ' ., 
,, land as described in Plaintiff's exhib i t A, the original grant of ' 
1· 

said easement as referenced below. Before becoming obstructed, 

•; said easement/ right of way afforded the Atkissons and their 

!. family the only available access to said cemetery lot. The right 
•\ 

i' of way was expressly granted by deed from Mary c. Saunders, 

George Atkisson's great, great aunt to Thomas Adams, George 
1· 

\'. Atkisson' s grandfather, recorded among the land records of 
1· 
I ' 
I\ Fairfax County, Virginia in Liber P, No. 5, page 361 in the year 

!j 1882. See Plaintiffs' Exhibit A. 

j; 3. That said right of way ran . appurtenant to t he servient 1 

I! 
i; estates known as parcel 48 then owned by Mary Saunders and parcel 
l ' . 

49 then owned by Robert Adams and was necessary for Thomas Adams 

.. to have a means o f egress and ingres~ for his land including the 

i· family cemetery situated therein. 

' ,, 

4. That said right of way established for ingress and egress to 

z 
2 2 



'.i 
;. 

11 the ascendants of George Atkisson's parcel has been used i ,, 
1! 
!I notoriously, openly and continuously under the referenced : 

•I conveyence at Liber P, No. 5, page 361 for over one hundred years , 
I 
1 : 

•' 

since its inception in 1882 up until late 1983, when defendants' : 

joint and severable trespass and obstruction of said right of way i 
j 

began . Additionally, said right of way has been peacefully '. 

enjoyed by the Atkissons and those family members who have · 

previously held title and has not been abandoned or relinquished 1 

by said owners of record nor extinguished or challenged by i 

outside parties. 
!· 

5. . The Atkisson' s obtained title to said right of way and family 

cemetery lot through purchase by them and Hunter Mill Forest 
·' 

Partnership of said 62 acres belonging to the heirs of Thomas 1 

! 
Adams. Said sale occurred on the condition that said cemetery ; 

lot be preserved. Trustee Harold Miller by deed recorded among ! 

the Fairfax County Virginia Land records, Deed Book 5344, Page ; 
.. 
I 575 granted to the Atkissons sole ownership of said right of way : 

leading to said cemetery lot in order for the Atkissons and their 

!' family to have a means of ingress and egress to said cemetery lot 

!: .. 
i! .I 

for maintenance and visitation purposes • See Plaintiffs' Exhibit 

!i B. In addition, by deed recorded in the Fairfax County Land 
!! 
;· 
' I 1. 

i! 
Records, book 5572, page 775, Harold Miller, Trustee conveyed to 

the Atkissons sole ownership of said family cemetery lot. See · 

Plaintiffs' Exhibit c. Since that time, the Atkissons are the 
1· 

l 
owners of record, receive tax bills and have kept up and 

maintained said cemetery lot including repairing headstones, 

posting signs and fencing the family lot • The Atkissons have 

. used extensively both the cemetery lot and easement up until 

3 
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,I 

ii 
Ii 1983. 
1! 
.1 
:, 6. That after Mary Saunders death, her interest in parcel 49 was 1 
: : ! ,. ,, 
!i conveyed to Harry Smith, whose daughter Kathleen Smith inherited '. 

I 

•' ! ' 

!'. 

said parcel and by deed recorded among the Fairfax County, j 
' 

Virginia Land records, Book 3392, page 72 conveyed her interest ! 
! 

to Defendant Charles Hawthorne, sole owner. 

7. That the heirs of Robert Adams acquired title to said lot 49 j 
I 

by judicial decree during which time the disputed ' owner, Hamil l 
I 

Adams, unsuccessfully attempted to obtain an injunction to blockl 

the heirs of Thomas Adams from use of the right of way to the 

cemetery lot. 

8. That the heirs of Robert Adams then by deed recorded among 
,, 
' the Fairfax County Land records, book 3688, page 356 granted i 

title to parcel 48 to Daniel s. Capper and his wife Ellyn G. 

Capper. ( "Cappers") 
' 

9. The Cappers had full knowledge as to the existence of said j 
i 
: 

; private cemetery lot and right of way. At one time the Cappers ! 

had agreed to allow the Atkissons as representatives of the 

Thomas Adams' heirs to widen said right of way to fifty feet in 
j, 
I' I! accordance with State standards for the construction of a road to 
, I 

!: ,, 
!, 
1: 
·J 

I! 

allow continued ingress and egress to the Thomas Adams parcel 

and cemetery lot from the Southeast. Defendant Hawthorne, then 

sole owner of parcel 49, was also approached by Plaintiffs 

regarding the widening of said right of way. However, said plan 

was discarded due to the conveyance of parcel 48 to Defendants 

Charles and Audrey Hawthorne ("Hawthornes"). 

' 10. The Cappers by warranty deed recorded in Deed Book 4603, 

...- .. 

4 
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' I Ii page 343 on 4/18/77, with full knowledge of the existence of said · 
II 
J. right of way, granted title in parcel 48 to the Hawthornes, who 
i i 
11 al ready held title to adjacent parcel 49. 
j• 
I 

11. The Hawthornes' knowledge of the existence of said right of 

way was confirmed during rezoning hearings concerning their : 

application for rezoning, #RZ79-C-095, at which George Atkisson : 

testified as to the existence of said right of way. In addition, 

prior to the approval of Hawthornes' application, their attorney, 

1, Robert A. Lawrence acknowledged an obligation to investigate said 
i 

easement and resolve any existing property rights of the i 
I 
I 

Atkissons in the access easement across the Hawthorne property as ! 

evidenced by a letter dated 9/18/1980 from Sidney R. Steele, 

1 Chief Zoning Evaluation Branch, Office of Comprehensive Planning, 
; 

to George Atkisson. See Plaintiff's Exhibit D, letter dated ' 

September 18, 1980 from Sidney R. Steele to George Atkisson. 

12. In spite of Defendants Hawthornes' knowledge of said right i 

,. of way and their agent's assurances to speak with the Atkissons 

and the Atkissons continued efforts to resolve the · matter, the 

Hawthornes, without regard to obligations to the Atkissons 

! · conveyed to Def end ant Wexford Associates ("Wexford") pa reels 48 ., ,. 
, 1 and 49 by deed recorded among the land records of Fairfax County, 
i 

I ' Vi r g in i a at book 5 7 7 2 , page 4 9 7 in 19 8 3 • 
! ' 

i. 13. 
I 

Mr. Atkisson, upon discovering the conveyance by the 

Hawthornes of the parcels across which their access easement ran, 

contacted Wexford to notify them of the situation, namely 

Wexford's legal duty not to obstruct or to trespass on the 

Atkissons' right of way and to seek a solution which would allow 

Wexford to develop the parcels while preserving the Atkisson's 

5 
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j: 
it and their many relatives ability to access said family cemetery. ; 
1: 

Plaintiff then personally met with Wexford's agent, Stewart , I 14. 
' 

, Porter and their engineer, Pete Nyce at Wexford's property to j 

1. 

,, 
; . 

identify said right of way and family cemetery lot. 

15. Soon thereafter, Wexford, relying solely on the Title ' 

Insurance Policy issued for the parcels, informed Mr. Atkisson ! 

they had no obligation to respect his right of way and would ' 

proceed to develop the parcels. 
i 

16. Plaintiff then met with an officer of First American Title I 
I 
I 

Company who admitted that the right of way had been overlooked in j 

the issuance of said policy to 

Insurance company offered no 

situation. 

Wexford. However, said 

assistance in remedying 

I 
Title j 

the I 
I 

17. The Atkissons in their concern to preserve their right of 

• way, it being the only direct route to said private family 

cemetery lot, attempted to contact Defendant Wexford. However 

Wexford, with deliberate disregard to the Atkissons' property 

rights developed on two parcels in the Wendover III subdivision 

two homes which directly infringe upon Plaintiff's right of way. 

li Said homes, located upon lots 5 and 23 are currently owned by 
I: 
· i Defendants Henrys and Vogels respective~y. See Plaintiffs' 
i! 

\j exhibit E, survey of Wendover III and path of right of way. 
j: 
I' 

'. 18. In addition, Wexford has further obstructed the Atkisson's 

right of way with a detention pond installed for the purpose of 

future development in the subdivision. See Plaintiffs' exhibit 

E. 

19. As said right of way is the sole means of ingress and egress 

6 
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I 

,j 

1· 
:j 

1· 
j ~o the cemetary lot, the cemetery lot has been land locked since 
.1 
! ~he inception of said trespass and obstruction by Defendants. 
I' 
: ~hese obstructions have made it impossible for Plaintiff or his 
I! 
family members to care for or visit their family cemetery lot 

· s i nee 1983 without illegally trespass ing upon lands of 

neighboring owners. 

20. Defendant Fairfax County Park Authority ("Park Authority") 
I 

has trespassed directly upon said famil y cemetery lot and has 

· ~emoved barriers placed by Mr. Atkisson in an attempt keep out 
I· 
:trespassers. Said Park Authority has used a path contrary to the 
•' 

1 ~asement/right of way which the Atkissons dedicated to be used 
. 
1for horseback riding, and has trampled directly upon the resting 

lplaces of Atkisson relations. 
' 

' 21. The Atkissons have continuously sought to resolve this 
!'. 
.matter without judicial intervention but the acts and omissions 
I 
1, 

:of said Defendants, particulary Wexford and the Hawthornes, have 

:aepr i ved 
I 
I 

'of . said 
I 

! ~elatives 
1! 
:oefendants 

George and Carlotta Atkisson of the rightful enjoyment 

right of way to the family cemetary lot which their 
) 

hav~ used for over a century. The conduct of 

Hawthornes and Wexford has been so outrageous and so 

lt anton that the Atkissons, 
ii 

in addition to family members with 

1toved ones laid ,. 
, 1 
:locked out of 

to rest in the family cemetery, have been totally 

the use of said access easement to the family 

'.cemetery lot. Said cemetery lot contains the remains of the 
1; 

!following family members: Charles W. Adams, great grandfather of 

George Atkisson; Adeline Adams, gieat grandmother of George 

Atkisson; Mary Saunders, sister of Adeline Adams and great, great 

aunt of George Atkisson; c.w. Adams, son of Charles and Adeline 
I 

' 
I ,. 7 
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!1 
I 

ii 
~I Adams; Joseph Adams, son of Charles and Adeline Adams; Margaret j 
, I 

'

:. I •; Adams, daughter of Charles and Adeline Adams; Oscar Adams, son of 
J! Charles and Adeline Adams; Nicholas Saunders, father of Adeline i 

Adams; Leroy McDaniels, grandson of Charles W. Adams; and Goldie ; 

McDaniels, granddaughter of Charles W. Adams. Presently, there ! 
I 

' 
are plots reserved for future burials of close family members. i 

Said deprivation of the right of way will continue to create ; 

problems for future burials of close relatives, as neither ; 

mourners nor heavy equipment to prepare the ground for internment ; 
i 

will have a route of ingress or egress to said private cemetery I 

.. lot. I 
l 
i WHEREFORE, Plaintiffs demand: 

1! 
to prevent I 1. A permanent injunction against all Defendants 

I 
I 

j' further trespass and obstruction to the right of way and family ' 

1: cemetery; 

2. To have the current obstructions to said right of way removed 
I 

i: at the expense of all Defendants, jointly and severably excluding 

Defendant Park Authority; 

3. Damages in the amount of ONE HUNDRED THOUSAND AND 00/100 

to be paid jointly and severably by all DOLLARS ($100,000.00) 
ii 
!: Defendants excluding Defendant Park Authority for the deprivation 
t· 

l! of the use of the right of way during the past three years; 
1: 
I! i' 4. Exemplary damages in the amount of THREE HUNDRED THOUSAND 

DOLLARS AND 00/100 DOLLARS ($300,000.00) ~o be paid jointly and 

severably by all Defendants excluding Park Authority due to 

outrageous conduct and wanton behavior towards George and · 

, Carlotta Atkisson; 

5. That Defendants be ordered to pay jointly and severably for 

8 
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i 
I !I reasonable Attorney's fees and Plaintiffs' costs in this 

~ I 
matter! 

' I I· expended; 
I 

11 

!, 
I I 6 e And, such other equitable and l egal relief as this courti 

deems appropriate and adequate. ~ / 

~~ GEORGE ATKISSON 

INAK MEHTA 
Plaintiffs' Counsel 

1: 7236 Bona Vista Court 
l· Springfield, Virginia 22150 , , 
" Phone: 202-822-8787 

;1 
·: 

GEORGE AND CARLOTTA ATKISSON, both having been duly sworn 
:; upon their oath, according to law, depose and say that they 

read the foregoing Motion for Judgment, by them subscribed, 
that they know the contents thereof, and that the matters 

! things therein set forth they verily bel · veto be true. 
j' 

.. 
ATKISSON 

I 
I 
! 

I 
and ! 

have 
and I 
and 

I 
I 
I 

! 

· 1 

Ir Q :U Jto J Qt:f?u;Q rm l 
Ii 

I CARLOTTA ATKISSON 
·' i! 

Ii SUBSCRIBED AND SWORN TO BEFORE ME THIS 
11 
I I 

/t. ~ DAY OF JULY, 1986. 

1· ~ 
1, My Commission Expires: d 1 '1 1 

:• 

NOTARY PUBLIC 
; • 

9 9 
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@ 89070 
J . 

Co~R~ ,t1~,/ 
THIS DEED OF GlFT;.<_111&de this 10th da,y of Octo~er, 1978, by and 

between HAROLD of MILLER, Trustee, who Joins in thh Deed for the purpose 

of rele&S1ng his right, title and interest 1n and to the subject ptoperty, 

p.rty of the first part1 and GEORGE a( ATKISSON and CARLOTTA ( .ATKISSOH, 

his wife, parties of the second part. 

W I T N E S S E T H: 

THAT, for and in consideration of the sum of Ten Dollars 

($10.00) the receipt of which 1s hereby acknowledged, the said party of the 

first part does hereby bargain, grant, sell and convey unto the parties of 

the second part, all of that right of wa,y from ~e land herein conva,yed and 

described as follows: 

•A road fifteen feet wide fl"Oll G, the southwest corner 
of the hnd 880 f11t along the 11ne of Mrs. Ad1111$ to 
near 1 pair of bars and across Mrs. ~ry C. Sanders' 
land S. 320 E. 320 feet to a point near • pair of 
bars at her stable• thence, passing near her house 
and with the present outlet used by her through her 
land and through R. L. Adlll5 to the country road, 
but, nevertheless, the same parties of the first 
part reserve to themselves the right to erect as 
111ny gates across the land hereby granted for a 
right of way from the southwest corner of the land 
hereby conveyed to Thocnas s. AdllllS to the county 
ro.d as .. Y be detlled necessary,• 

Slid property herein conveyed is the s11111 property conveyed 

to ThOlllls S. AdUIS by Deed recorded in Deed Book P-5, at page 361, 1110ng the 

aforesaid land records of Fairfax County, Virginia. 

This property is co1w1,yed subject to any and 111 1u .. nts, 

restrictions and rights of wa,y of rt(Ord. 

The par\Y of the first part covenants that he hu the 

right to conva,y the subject property to the parties of the second 

part1 thlt he has done no act to encumber the sa• and that the 

parties of the second part shall have quiet and peaceable poues-

1on thereof1 and further, that he, the party of the first part, 

I ~ p\.AlNTlFF'S 

\ 

EXH\8\T 

12\z.._B _ _. 
12 
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will execute such furth·er assurances to and of the u id land u 

~ay be deemed necessary. 

WITNESS the following signature and seal: 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX, to-wit: 

The foregoing instrument was acknowledged before ae 

this /Q (;J.... day of {Q~ , 1978, by HAROLD O. HILLER. 

My Commission exp1~es: 

~ ~ -·/64i-'l;t.~ - · ~ 
otary Ilic ~· ·. '1-< : . . · Ji ... . ,., \ 

i *.. ..... .. .. ~ 
L j 0_ 7''9 ; : ., ' • • -1 ,- , / ~ . . . . : . 

.• : .. : '.." . ,.\ .:"•I .,,., . ..· I 
. '·. . . ... ..... / · ....... .. 

~ -· 
thi1 Li1t"2M11t wiUi .. rt1t1eatt .....a, 
a.:.1\\911 t.• r•oord-Ottlo• ot C1reu1\ Court 

1&1.rtu Col.IDtJ, Va. OCT 11 t:l78 at..J/)J:/.~~ 

.%:~,. . . ~ [t-/+1- Clert . . 
K,.::'l.'V.t,1o\\'\.,,. . """"'" •• • . . • , ~• 

STATE OF VIRGINIA 

COUNTY OF FAIRFAX, to-vita 

Re-acknowledged before .. thi• 5th day of Hoveaber, 1979 

x~e:~ 
NOTARY PUBLIC 

1928 

!bll !Jl•t.~nt. wtth oert.ltloa\1 llllllzt4, 

adlllt.t.•4 t.o reoord-Ottlo• ot Cll'0\11\ ~u.;}9 ~ 
hil'taz Col.ID\J, Va. NOV 6 1979 at._:_!:!.F--

1- [~f•/- Clerlr 
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nna ~. ll1'de thta l6tti m.y of February, ise1, by and betwin 

IWQD o . ,IlUJ\, TN&tee, 'herein called Gnuttor1 IUld GHJa: aA~JSS:N. 

... 

l Trustee t hef'ein cal led Grantee t 

. ) ' 
- .> 

-<. 

W I TH E B B E TH; 

'lliAT, for and in caisfderatiqr\ of tbe Wiii of~ IXJ.LARS CSl0.00) 

and other iood anq valuable cooBiderat1oo 1 the receipt of lllh1cb is hefeby . . 
a.clmowli:idgeq, the sai<1 Grantor does Mlreby ~~. sell,·· g:rantll and cawey 

unto Ule Grantee, in fee silq>ijt IUld with General Warranty of Title, the 

tpll<M1.ng deacribe<1 real est~te, located, lYini IUld being in the Cwnty of 

Fa1rtax, State ot VlriiJlia, a.nq irore particulll.fly dllec.ribeQ u tollOMia · 

IA&tlot "A", Hlllillt MIU. FCllEST, u <illy dedicated, 
platted an4 recorde<t in Dood BcQ ~. page 774, 
llllXll'lli the land records ot f airf"' County, Viri ina. 

AND BEOO UlEI sane property caweyed \llltO the 
Granter by.Deed dated May 2, 1974 and recorded. 
in Deed BoQt ~ pap~ uong the aforesaid 
Cwnty land records. 

'Ibis conveyance 1s made Q.lbject to~ 
cood1tions 1 restrictioos, -.eeaents and rigtlts 
ot way of record affecting the property bel"eby 
conveyed. 

The said Trustee &ball haw the power to sell , leaae, nortgage, 

enamt>er or lillbdivide the BJbject property in 11hole or in ~. and the 

requ~aite pc:Mer to sip, aclmOWl~ and del.i~r deeds, contract&, easements, 

rigtlts of •Y and deeds of trust wittnat the necessity ot the noteholder oi: 

notebolders, tr any, Joining therein, or withalt the neoe&111ty of. the , 

purchaeer or purchasers, lesaee or lessees aee1ng to the proper applicat1.oo of 

the pure;hase fwlds or rents. 

The Grantor collellalltti that he haS the riaht to con...,8y such land 

to the Grantee; that he tias done no a.ct to enOlli>er such land; that tht! 

said Grantee s1all haw quiet and pebeenble potitesaion thereof, free fran l&IIY 

and all encuntira.nces; and that ~ said Gran tor W1i1l exacute &1.1.cb turther 

11.SS!rances of the land u nay be deened neoessacy and requisite. 
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Sl'ATE CJ' VJOOIHL\ 

cn.tn'Y OF FAIRFAX, to-wit I 

1be foregoing instNIErlt -.a adtnowledged before me thia 

day of February, 1981, by Harold O. Miller, Trustee. 

~fl.GRDfl t/C[RTlffCAlf AllllfX£0 

1981 JUl I 5 P" J1 09 
· Mfiif.\X COUllT Y. VA. 

n~r£, / ~ 
~'""-r·I:. 

Clflll( 

15 

15 

16th 
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COMMONWEAL TH OF VIRGINIA 

COUNTY OF FAIRFAX 

Mr. George Atkisson 
2852 Hi ll Road 

4100 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 220~ 

September 18, 1980 

Vienna, Virginia 22180 

Dear Mr. Atkisson: 

As you requested, I am responding to your inquiries 
regarding aspects of the Hawthorne Rezoning RZ 79-C-095. 

I have discussed with Mr. Lawrence, counsel for the 
applicant, your claim of an access easement crossing the 
Hawthor ne property and the matter of a slave cemetery on 
the property. Mr. Lawrence has acknowledged pr.evious 
discussions with you on these matters . He assures me that 
he will investigate both matters further and that any 
obligat ions will be fulfilled. He indicated to me that an 
initial effort by a survey party to locate the cemetary 
was unsuccessful. At my request, Mr . Lawrence indicated he 
would ~ontact you directly. For your information, a letter 
to Mr . Lawrence confirming our discussion is enclosed. 

With regard to t he error in the property boundary, this 
error was acknowledged by Mr. Lawrence at the public· hearing. 
A check with the Mapping Division revealed that the error 
had already been corrected on the County's Official Zoni ng 
Map. . 

All of the above matters were discussed with Supervisor 
Pennino as you requested. She was aware or the matters 
discussed above from your meeting with her prior to the Board 
hearing as well as from your public testimony. Because these 
matters were of private concern between you and Mr. Hawthorne 
and did not impact on the proposed change in zoning which 
you did not oppose, she did not feel they presented a bar to 
action on the rezoning by the Board of Supervisors. The 
County Attorney ' s Office confirms the propriety of her 
analysis. 

~ PLAINTIFF'S I ~1an 
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Page 2 
Mr. George Atkisson 

I _, 

September 18, 1980 

I trust the above information responds satisfactorily 
to your inquiries. If I can be of further assistance, 
please call me . 

RSR:har 

Enclosure: a/s 

CC: Supervisor Pennino 
Robert A. Lawrence 

Sincerely, 

s4~, Chi.ef 
Zoning Evaluation Branch 
Office of Comprehensive Planning 

:17 

17 
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Enclosure 1 

September 18, 1980 

Mr. Robert A. Lawrence 
P. O. Box 547 
Fairfax , Virginia 22030 

Dear Mr . Lawrence : 

Re : 79-C-095 

This letter confirms our recent discussion concerning 
the Hawthorne Application that was rezoned to the R-1 
District on July 28, 1980. 

It is my understanding that you have acknowledged 
Mr. George Atkisson's ooncern regarding an access easement 
acroae the Hawthorne property and the matter or a slave 
cemet~ry located on the property. Further, that an 
investigation will be made into both or these concerns and 
that any obligation will be tultilled by your client. 

May I also remind you that you agreed to contact 
Mr. Atkisson directly concerning these matters. 

A copy of my response to Mr. Atkisson concerning his 
inquiries 1• enclose4 tor your information. 

SRS :har 

Encl osure: a/e 

~c: Mr. George Atkisson 

Sincerely 

Sidney R. Steele, Chief 
Zoning Evaluation Branch 
Ottice ot Comprehensive Planning 

18 

18 
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V I R G I N I A: 

.. ' ... :"\ ··: •:. ·"*'!J 
., . _ r, \ _ .) ,.,. 11·" 

.. , · :~; ; c. r ~ -';. ,, 
IN THE CIRCUIT COURT:· OF. FAililF.'~X:;; C0.0.NTrY . . . - ~ . 

GEORGE ATKISSON and 
CARLOTTA T. ATKISSON, his Wife, 

Plaintiffs, 

v. 

J wEXFORD ASSOCIATES, INC. 
Serve: C. STEWART POTTER, 

Registered Agent 
7728 carleigh Parkway 
Springfield, VA 22152 

j and 

~HARLES B. HAWTHORNE and 
AUDREY HAWTHORNE, his Wife 
c / o William J. Gorman 
107 Maple Avenue, West 
Vienna, VA 22180 

and 

./.p.MES E. HENRY and 
;SUSAN H. HENRY, his Wife 
2026 Spring Branch Drive 
Vienna, VA 22180 

and 

/~ERBERT VOGEL and 
~ARBARA VOGEL, his Wife 
2032 Spring Branch Drive 
Vienna, VA 22180 

and 

l.ORDON K. MAY and 
lITNEY s. MAY, his Wife 
2000 Spri ng Branch Drive 
Vienna, VA 22180 
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CHANCERY: .. :;:;;-.!~~~# 
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and 

JDpVID A. KUNKO and 
~HRISTINA KUNKO, his Wife 
2001 Spring Branch Drive 
Vienna, VA 22180 

and 

)WILLIAM B. LAMMERSON and 
.A.INDA J. LAMMERSON, his Wife 
2011 Spring Branch Drive 
Vienna, VA 22180 

and 

~ENNETH R. ARNOLD and 
MICHELLE M. ARNOLD , his Wife 
2029 Spring Branch Drive 
Vienna, VA 22180 

and 

;MICHAEL A. DANIELS 
~ONNIE L. DANIELS, 

12 030 Spring Branch 
Vienna , VA · 22180 

and 

;.;,.OHN WHITACRE and 
tENEVIEVE WHITACRE, 
2008 carrhill Road 
Vienna, VA 22180 

and 

and 
his Wife 
Drive 

his Wife 

/I)ONALD D. HALL and 
POAN P. HALL, his Wife 
10098 Bird Road 
Vienna, VA 22180 

and 

~OHN KOWALCZYK and 
vKATHERINE KOWALCZYK, his Wife 

2024 Spring Branch Drive 
Vienna, VA 22180 

and 

- 2 -

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

127 

ANDERSON. QUINN & WYLAND 



I 
~ATRICK G. DEASY and 
JANE M. DEASY, his Wife 
2022 Spring Branch Drive 
Vienna, VA 22180 

and 

~9HARLES E. ANDREWS and 
/ JEAN s. ANDREWS, his Wife 
2020 Spring Branch Drive 
Vienna, VA 22180 

and 

/~IAN T. McVAY and 
~~IZABETH J. McVAY, his Wife 
2016 Spring Branch Drive 
Vienna, VA 22180 

and 

/M. JACK WILKENFELD 
jJOANNE WILKENFELD, 
/2016 Spring Branch 
Vienna, VA 22180 

and 

and 
his Wife 
Drive 

~~TRICK M. BYRNE and 
;KARYN A. BYRNE, his Wife 
2014 Spring Branch Drive 
Vienna, VA 22180 

and 

/yACK A. WINTERS and 
~ERNADETTE WINTERS, his Wife 
2012 Spring Branch Drive 
Vienna, VA 22180 

and 

/JOHN H. ALVIS and 

JLOIS J. ALVIS, his 
2025 Spring Bran9h 
Vienna, VA 22180 

and 

Wife 
Drive 

(BERNARD P. RECA and 
(ROSEMARY B. RECA, his Wife 
2027 Spring Branch Drive 
Vienna, VA 22180 

- 3 -
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and 

/\j.ALTER T. MORGAN and 
tBETH A MORGAN, his Wife 
2028 Spring Branch Drive 
Vienna, VA 22180 

and 

i. ICHAEL A. PERRY and 
GEAN D. PERRY, his Wife 
2021 Willow Branch court 
Vienna, VA 22180 

and 

~OMAS G. MORR and 
MAREN T . MORR, his Wife 
2023 Willow Branch court 
Vienna, VA 22180 

and 

~LE A. MOSS and 
f~THLEEN s. MOSS, his Wife 
2025 Willow Branch Court 
Vienna, VA 22180 

and 

~OHN F. KARASZEWSKI and 
j~YNN S. KARASZEWSKI, his Wife 

2024 Willow Branch court 
Vienna, VA 22180 

and 

KEITH F. HIGGINBOTHAM and 
WENDY J. HIGGINBOTHAM, his Wife 
2022 Willow Branch court 
Vienna, VA 22180 

and 

4usTIN A. HOLMES and 
tLAUDIA J. HOLMES, his Wife 
10097 Bird Road 
Vienna , VA 22180 

and 
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;;,~MES A. EVANS and 
ACQUELYN F. EVANS, his Wife 
0099 Bird Road 

Vienna, VA 22180 

and 

~OMAS A. SHOEMAKER and 
~ OAN c. SHOEMAKER, his Wife 

006 carrhill Road 
Vienna, VA 22180 

and 

iS,tMES s. HOOKER and 
~~UREEN A. HOOKER, his Wife 
2004 carrhill Road 
Vienna, VA 22180 

and 

JfARRY D. CORDELL and 
/GALE M. CORDELL, his Wife 

2002 carrhill Road 
Vienna, VA 22180 

and 

ioNALD c. MINOQUE and 
~~SAN A. MINOQUE, his Wife 
2000 carrhill Road 
Vienna, VA 22180 

and 

7L;(WRENCE w. WYTE and 
p'IANE B. WYTE, his Wife 
2005 carhill Road · 
Vienna, VA 22180 

and 

~RAYMOND C. CAVANAUGH 
· ):ILEEN B. CAVANAUGH, 
/ 2007 Carrhill Road 
Vienna, VA 22180 

and 

and 
his Wife 

I MICHAEL R. WALLER and 
DIANE u. WALLER, his Wife 
2009 Carrhill Road 
Vienna, VA 22180 

- 5 -
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and 

FAIRFAX COUNTY PARK AUTHORITY 
~lo Lawrence w. Phelps, Esq. 

/ Assista nt county Attorney 
4100 Ch a in Bridge Road 
Fairfax, VA 22030 

THE PLAINTIFFS, by 

against the Defendants on th 

after set forth: 

- 6 -

move the Court for relief 

and in the amount as herein-

1. Plaintiffs, GEORGE and CARLOTTA ATKISSON (•Atkissons•) 

are sole owners of a private family cemetery lot adjacent to Sec-

tion III of t he Wendover subdivision in Fairfax county, Virginia, 

and identified as such on the attached tax map marked Exhibit A. 

2. That Defendant, WEXFORD ASSOCIATES, INC., i s the sole 

owner of Lot Nos. 12, 13, 14, 15, and 17 in the Wendover Subdivi-

sion, Section III, in Fairfax county, Virginia. 

3. That Defendants, GORDON K. MAY and WHITNEY S. MAY, are 

the sole owners of Lot No. 10 in Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

4. That Defendants, DAVID A. KUNKO and CHRISTINA KUNKO, 

are the sole owners of Lot No. 11 in the Wendover Subdivision, Sec-

tion II I , in Fairfax county, Virginia. 

5. That Defendants, WILLIAM B. LAMMERSEN AND LINDA J. 

LAMMERSON , are the sole owners of Lot No. 16 in the Wendover Sub-

division, Section III, in Fairfax County, Virginia. 

131 
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6. That Defendants, KENNETH R. ARNOLD and MICHELLE M. 

ARNOLD, are the sole owners of Lot No. 22 in the Wendover Subdivi-

sion , Section III, in Fairfax county, Virg inia. 

7. That Defendants, HERBERT D. VOGEL JR., and BARBARA C. 

V OG EL , a r e the so 1 e own e rs of Lo t No . 2 3 i n the Wend o v e r sub d i v i -

sion, Section III, in Fairfax county, Virginia. 

8. Tha t Defendants, MICHAEL A. DANIELS and BONNIE L. 

DANIELS, are the sole owners of Lot No. 24 in the Wendover Subdivi-

sion , Section III, in Fairfax county, Virginia. 

9. That Defendants, JOHN WHITACRE and GENEVIEVE WHITACRE, 

are the sole owners of Lot No. 33 in the Wendover Subdivision, Sec-

tion III, in Fairfax county, Virginia. 

10. That Defendants, DONALD D. HALL and JOAN P. HALL, are 

the sole owners of Lot No. 1 in the Wendover Subdivision, Section 

III, in Fairfax County, Virginia. 

11. That Defendants, JAMES E. HENRY, JR., and SUSAN H. 

HENRY, are the sole owners of Lot No. 2 in the Wendover · Subdivision, 

Section III, in· Fairfax County, Virginia. 

12. That Defendants, JOHN KOWALCZYK and KATHERINE 

KOWALCZYK , are the sole owners of Lot No. 3 in the Wendover subdivi-

sion, Section III, in Fairfax County, Virginia. 

13. That Defendants I PATRICK G. DEASY and JANE M. DEASY I 

are the sole owners of Lot No. 4 in the Wendover Subdivision, Sec-

tion III, in Fairfax County, Virginia. 

14. Tha t Defendants, CHARLES E. ANDREWS and JEAN S. 

ANDREWS, are the sole owners of Lot No. 5 in the Wendover Subdivi-

s ion, Section III , in Fairfax county, Virginia. 
:132 

31. 
ANDERSON. QUINN & WYLAND 



- 8 -

15. That Defendants, BRIAN T. MCVAY and ELIZABETH J. 

McVAY, are the sole owners of Lot No. 6 in the Wendover Subdivision, 

section III, in Fairfax County, Virginia. 

16. That Defendants, M. JACK WILKENFELD and JOANNE WILKEN­

FELD, are the sole owners of Lot No. 7 in the Wendover Subdivision, 

Section III, in Fairfax County, Virginia. 

17. That Defendants, PATRICK M. BYRNE and KARYN A. BYRNE, 

are the sole owners of Lot No. 8 in the Wendover Subdivision, Sec­

tion III, in Fairfax County, Virginia. 

18. That Defendants, JACK A. WINTERS and BERNADETTE 

WINTERS, are the sole owners of Lot No. 9 in the Wendover Subdivi­

sion, Section III, in Fairfax County, Virginia. 

19. That Defendants, CHARLES B. HAWTHORNE and AUDREY K. 

HAWTHORNE , are the sole owners of Lot No. 18 in the Wendover Sub­

division, Section III, in Fairfax County, Virginia. 

20. That Defendants, CHARLES B. HAWTHORNE and AUDREY K. 

HAWTHORNE, are the so l e owners of Lot No. 19 in the Wendover Sub­

division, Section III, in Fairfax County, Virginia. 

21. That Defendants, JOHN H. ALVIS and LOIS J. ALVIS, are 

the sole owners of Lot No. 20 in the Wendover Subdivision, Sec­

tion III, in Fairfax County, Virginia. 

22 . That Defendants, BERNARD P. RECA and ROSEMARY B. RECA, 

are the sole owners of Lot No. 21 in the Wendover Subdivision, Sec­

tion III, in Fairfax County, Virginia. 

23. That Defendants, WALTER T. MORGAN and BETH A. MORGAN, 

are the sole owners of Lot No. 25 in the Wendover Subdivision, Sec-

tion III, in Fairfax County , Virginia. 

3Z 
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24 . That Defendants, MICAHEL A. PERRY and JEAN D. PERRY, 

are the sole owners of Lot No. 26 in the Wendover ~ubdivision , Sec­

tion III, in Fairfax County, Virginia . 

25. That Defendan ts , THOMAS G. MORR and KAREN T . MORR , are 

the sole owners o f Lot No . 2 7 in the Wendover Subdivision, Sec­

t i on III, in Fairfax County , Virginia. 

2 6. That Defendants, DALE A. MOSS and KATHLEEN S. MOSS , 

are· the sole owners of Lot No . 28 in the Wendover Subdi vision, Sec­

tion III, in Fairfax county , Virgin ia. 

27. That Defendants, JOHN F. KARASZEWSKI and LYNN S. 

KARASZ EWSKI, are the sole owner s of Lot No . 29 in the Wendover Sub­

division, Sect ion III, in Fairfax County, Virginia. 

28. That Defendants, KEITH F. HIGGINBOTHAM and WENDY J . 

HIGGINBOTHAM , a re the sole owners of Lot No. 30 in the Wendover Sub­

divis ion, Section III, i n Fairfax county, Virginia. 

29 . That Defendants, JUSTIN A. HOLMES and CLAUDIA J . 

HOLMES., are the sole owne rs of Lot No. 31 in the Wendover Subdivi­

sion , section I II, in Fairfax cou nty , Virginia. 

30. That Defe ndan ts, JAMES A. EVANS and JACQUELYN F. 

EVANS, are the sole owners of Lot No. 32 in the Wendover subdivison, 

Section III, in Fairfax county , Virginia. 

31. That Defendants, THOMAS A. SHOEMAKER and JOAN c. SHOE­

MAKER , are the sole owners of Lo t No. 34 in the Wendover Subdivi ­

sion , Section III, in Fairfax county, Virgi ni a . 

32 . That Defendants , J AMES s~ HOOKER and MAUREEN A. 

HOOKER, are the sole owner s of Lot No. 35 in · the Wendover Subdivi ­

sion, Section III, in Fairfax County, Virg ini a . 

--33 
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33. That Defendants, LARRY D. and GALE M. CORDELL, are the 

sole owners of Lot No. 36 in the Wendover Subdiv ision, Section III, 

in Fairfax County, Virg inia. 

34. That Defendants, DONALD C. MINOQUE and SUSAN A. 

MINOQUE, are the sole owners of Lot No. 37 in the Wendover Subd ivi­

sion, Sect ion III, in Fairfax county, Virginia. 

35. That Defendants, LAWRENCE W. WYTE and DIANE B. WYTE, 

are the sole owners of Lot No. 38 in the Wendover Subdivision, Sec­

t ion III, in Fairfax county, Virginia. 

36. That Defendants, RAYMOND c. 

CAVANAUGH, are the sole owners of Lot No. 

CAVANAUGH and EI LEEN B. 

39 in the Wendover Sub-

division, Section III, in Fairfax county, Virginia. 

37. That Defendan~s, MICHAEL R. WALLER and DIANE V. 

WALLER, are the sole owners of Lot No. 40 in the Wendover Subdivi­

sion, Section III, in Fairfax County, Virginia. 

38. That the real property now comprising Wendover Sub­

division, Section III, and now owned by the aforesaid persons, here­

inafter referred to as "lot owners" collectively, was previously 

referred to among the land records as Parcel 48 and Parcel 49. 

39. That in or about 1892, Mary c. Saunders, then owner of 

Parcel 49, expressly conveyed by Deed, a fifteen ( 15) foot wide 

easement, right-of-way, leading to certain property, including the 

family cemetery lot, owned at that time by Thomas Adams, grandfather 

of Plaintiff, George Atkisson. The express granting of the 

easement/ right-of-way is recorded among the land records of Fairfax 

county, Virginia at Deed Book Liber P, No. 5, Page 361, and attached 

hereto as Exhibit B. 
:135 
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40. That Parcel 48 was conveyed to Robert Adams, by a deed 

which expressly made said land subject to the easement/ right-of-way 

of the estate owned at that time by Thomas Adams. The express 

reservation and/ or granting of said easement/ right-of-way is record-

ea among the land records of Fairfax county , Virginia at Deed Book 

Liber H, No. 5, Page 237. 

41. That the said easement / right-of-way in favor of the 

land owned by Thomas Adams was the only means of ingress and egress 

to his land, including the family cemetary lot situated therein, and 

ran appurtenant to the servient estates known as Parcel 49 owned by 

Mary Saunders and Parcel 48 owned by Robert Adams. 

42. Plaintiffs obtained title to said easement/ right-

of-way and family cemetery lot through purchase by them of that 

certain real property belonging to the heirs of Thomas Adams. Said 

sale occurred on the condition that said cemetery lot be preserved. 

43. By Deed recorded in the Fairfax County Land Records, 

Book 557 2, Page 775, Harold Miller, Trustee of the heirs of Thomas 

Adams, conveyed to the Atkissons sole ownership of said family ceme-

tery lot. See Plaintiffs' Exhibit c. 

Harold Miller, by Deed recorded among the Fairfax 

county, Virginia Land Records, Deed Book 5344, Page 575 granted to 

t he Atkissons sole ownership of said right-of-way leading to said 

cemetery lot in order for the Atkissons and their family to have a 

means of ingress and egress to said cemetery lot for maintenance and 

visitation purposes. See Plaintiffs' Exhibit D. 

44. Since that time, the Atkissons are the sole owners of 

record of the Cemetery Lot, receive tax bills, and have kept up and 

3~ 
,...­.. 

ANDERSON, QUINN & WYLAND 



- 12 -

maintained said cemetery lot, including repairing headstones, post­

ing signs, and fencing the family lot. The Atkissons used both the 

cemetery lot and the easement/right-of-way up un ti 1 late 19 8 3 and 

attempted thereafter, on occasion, to visit the cemetery by use of 

t he easement/ right-of-way. 

45. That after Mary Saunders death, her interest in Par­

cel 49 was conveyed to Harry Smith, whose daughter, Kathleen Smith, 

inherited said parcel and by deed recorded among the Fairfax County, 

Virginia, Land Records, Book 3392, Page 72, conveyed her interest to 

Defendant, Charles Hawthorne, sole owner. 

46. That the heirs of Robert Adams granted title to Par­

cel 48 to Daniel Capper and his wife, Ellyn G. Capper, by a deed 

recorded among the land records among the land records of Fairfax 

County, Virginia, at Deed Book 3688, Page 356. 

47. That the Cappers in turn granted title to Parcel 48 to 

Charles Hawthorne and his wife, Audrey K. Hawthorne, by a deed 

recorded among the land records of Fairfax County, Virginia at Deed 

Book 4603, Page. 343. 

48. That the Hawthornes had full knowledge as to the 

existence of said cemetery lot and easement/ right-of-way by way of 

discussions with the Plaintiff reg·arding the proposed widening of 

said easement/right-of-way. 

49. That during the 1979 re-zoning hearings on the appli­

cation of Defendant, Charles Hawthorne, for the re-zoning of Parcel 

48 and Parcel 49 for residential development, George Atkisson testi­

fied as to the existence of said easement/ right-of-way. 
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50. That prior to the approval of the Hawthornes' applica­

tion, their attorney, Robert A. Lawrence, r eceived correspondence 

from Sidney R. Steele, Chief zoning Evaluation Branch, Fairfax coun­

ty Off ice of Comprehensive Rezoning, setting for th an obligation to 

investigate and resolve any existing property rights of the 

A tk i ssons in the access right-of-way/e asement across the Hawthorne 

property. A copy of said letter is attached hereto as Exhibit E. 

51. Notwithstanding Defendant Hawthornes' knowledge of 

said right-of-way, their obligation to resolve the property rights 

of the Atkissons, and the Atkissons' continued efforts to resolve 

the matter, the Hawthornes, without regard to their obl iga ti on to 

the Atkissons, conveyed to Defendant, Wexford Associates, Inc. 

(wwexfordw), Parcel 48 and Parcel 49 by Deed recorded among t he land 

records of Fairfax county, Virginia at Book 5772, Page 497 in 1983. 

52. That Mr. Atkisson, upon discovering the conveyance by 

the Hawthornes of the parcels across which their easement ran, 

contacted Defendant Wexford to notify them of its legal duty not to 

obstruct or to trespass on the Atkissons' right-of-way and to seek a 

resolution which would allow Wexford to develop the parcels while 

preserving the Atkissons' access to the family cemetery. 

53. That in late 1983, Defendant, Wexford Associates, 

Inc., with deliberate malicious and wanton disregard to the 

Atkissons' prope~ty rights, began the development of residences 

known as Section III of Wendover Subdivision, physically destroying 

the site of the easement/ right-of-way and obstructing Plaintiffs' 

use thereof. 

37 
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54. That Defendant Wexford has further obstructed the said 

easement/ right-of-way by the development of a deten~ion pond. 

55. That said easement/ right-of-way is the sole means of 

ingress and egress from the cemetary lot to the Clark Crossing out-

let road leading to Post Road. Since the i nc eption of said trespass 

and obstruction by Defendant, Wexford Associates Inc., and the 

continuing trespass and obstruction by both Defendant Wexford and 

Defendan t "lot owners", the cemetary has been landlocked. These 

obstructions have made it impossible for Plaintiff or his family 

members to care for or visit their family cemetery lot since 1983 

without arguably trespassing upon land of neighboring owners. Said 

lot contains the remains of at least ten (10) members of the Plain-

tiffs' famil y . 

56 . That the said easement/right-of-way has been used 

notoriously, continuously, exclusively, and openly by Thomas Adams 

and his descendants, including George Atkisson, from the time of 

conveyance, from Mary Saunders and Robert Adams up until late in 

1983. 

57. Defendant Fairfax county Park Authority, hereinafter 

"Park Authority", has trespassed directly upon said cemetery lot and 

has removed barriers placed by Mr. Atkisson in an attempt to keep 

out trespassers. Said Park Authority has used a path contrary to an 

easement/ right-of-way which the Atkissons dedicated to be used for 

horseback riding, and has trampled directly upon the resting places 

of the Atk issons' ancestors. 

58. Defendant Park Authority also owns land adjacent to 

Wendover Subdivision, Section III, which w~s deeded and/or otherwise 
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granted to said Defendant by Defendant Hawthorne from Parcel 48 

and/or Parcel 49. 

59. That the said easement/right-of-way in favor of the 

Atkisson cemetery property runs appurtenant to the servient estate 

of said land owned by the Park Authority. 

60. That the Park Authority has or is planning to inter-

rupt and obstruct the Plaintiffs' easement/right-of-way from the 

cemetery to the Clark Crossing outlet road leading to Post Road by 

construction of a parking lot on or near said easement/right-of-way. 

61. That the Plaintiffs have no plain, adequate, and 

complete remedy at law. 

COUNT I 

Injunction and Damages for Obstruction 
of Express Easement 

62. That the allegations of Paragraphs l through 61, 

inclusive, are re-alleged and incorporated herein by reference. 

63 . That the Plaintiffs have an express easement/ 

right-of-way appurtenant by deed in favor of the dominant estate 

(cemetery lot) which is traceable by a direct chain of title through 

to the Defendants herein, having conveyed with the land. 

64. That the actions of Defendant, Wexford Associates, 

Inc., and the lot owners constitute an ongoing and continuing tres-

pass and obstruction of Plaintiffs' easement/right-of-way which has 

resulted in damages and disrepair to the cemetery lot, v i olation of 

property rights, diminuation in value of the cemetery lot, depriva-

tion of use of the cemetary l ot by Plaintiffs, and has caused 
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emot iona l dist res s of related personal injury to be suffered by the 

Plaintiffs. 

65. That Defendant Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way . 

66. W H E R E F O R E, the Plaint iffs demand a permanent 

injunction against all Defendants to prevent further t r·espass and 

obstruction to the family cemetery lot and the easement/right-of-way 

leading thereto, to have any existing impediments and obstructions 

removed at the expense of Defendants, jointly and sever ably, and to 

have a declaration of existence and extent of the easement/ right­

of-way. 

(a) Plaintiffs further demand compensatory damages in 

the amount of THREE HUNDRED THOUSAND DOLLARS ($300,000.00) 

to be paid jointly and severally by all Defendants for 

damages to the domi nant estate, diminuation in value, 

deprivation of use of real property, intentional infliction 

of emotional distress, and related personal injury . 

(b) Plaintiffs further demand punitive damages in the 

amount of FIVE HUNDRED THOUSAND ($500,000.00) to be paid 

jointly and severally by all Defendants, excluding the Park 

Authority, for the intentional, malicious, and wanton tres­

pass and deprivation of property rights of the Plaintiffs. 

(c) Plaintiffs further request that Defendants be 

orderd to pay all reasonable 

incurred by the Plaintiffs and 

attorneys' 

for such 

fees 

other 

relief as the Court deems appropriate and just. 
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COUNT II 

Injunction and Damages for Obstruction 
of Implied Easement by Necessity 

67. That the allegations of Paragraphs 1 through 66, 

inclusive, are re-alleged and incorporated herein by reference. 

68. That, in the alternative, the Defendants in fact have 

or had actual and/or constructive notice of the easement/ right-

of - way and until late 1983 it was, and certain areas remained, 

visible and well defined. 

69. That no other means of egress or ingress to the ceme-

tery lot can be substituted at the reasonable expense of the Plain-

tiffs and that said easement/right-of-way is necessary for the 

reasonable enjoyment of the dominant estate. 

70. That the actions of Defendant, Wexford Associates, 

Inc., and the lot owners constitute an ongoing and continuing tres-

pass and obstruction of Plaintiffs' easement/right-of-way which has 

resulted in damages and disrepair to the cemetary lot, violation of 

property rights, diminuation in value of the cemetery lot, depriva -

tion of use of the cemetary lot by Plaintiffs, and has caused 

emotional distress of related personal injury to be suffered by the 

Plaintiffs. 

71. That Defendant Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way. 

72. W H E R E F O R E, the Plaintiffs demand that the 

court find an implied easement/right-of-way by necessity exists in 

favor of the cemetery lot and issue a permanent injunction against 

all Defendants to prevent further trespass and obstruction to the 
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easement/right-of-way of the family cemetery lot, to have any exist-

ing impediments and obstructions removed at the expense of Defend-

ants, jointly and severably, excluding Defendant Park Authority. 

(a) Plaintiffs further demand compensatory damages in 

the amount of THREE HUNDRED THOUSAND DOLLARS ($300,000.00) 

to be paid jointly and severally by all Defendants for 

damages to the dominant estate, diminuation in value, 

deprivation of use of real property, intentional infliction 

of emotional distress, and related personal injury. 

(b) Plaintiffs further demand punitive damages in the 

amount of FIVE HUNDRED THOUSAND ( $5 00 I 00 0. 00) to be paid 

jointly and severally by all Defendants excluding the Park 

Au th or i ty for the intentional, malicious, and wanton t res-

pass and deprivation of property rights of the Plaintiffs. 

(c) Plaintiffs further request that Defendants be 

orderd to pay all reasonable attorneys' fees and costs 

incurred by the Plaintiffs and for such other equitable 

relief as the Court deems appropriate and just. 

COUNT III 

Injunction and Damages for Obstruction 
of Prescriptive Easement 

73. That the allegations of Paragraphs 1 through 72, 

inclusive, are re-alleged and incorporated herein by reference. 

74. That, in the alternative, t he Plaintiffs adverse use 

of a private way through the described property owned by Defendants 

had been exclusive, continuous, and notorious for a period of time 

exceeding 20 years. 
143 
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75. That the Defendants and their predecessor owners of 

the land now comprising Wendover Subdivision, Sectipn III, knowingly 

acquiesced in the use of said private way by Plaintiffs and Plain-

tiffs' family for a period exceeding 20 years. 

76. That the actions of Defendant, Wexford Associates, 

Inc., and the lot owners constitute an ongoing and continuing tres-

pass and obstruction of Plaintiffs' easement/ right-of-way which has 

restllted in damages and disrepair to the cemetery lot, violation of 

property rights, diminuation in value of the cemetery lot, depriva-

tion of use of the cemetary lot by Plaintiffs, and has caused 

emotional distress of related personal injury to be suffered by the 

Plaintiffs. 

77. That Defendant Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way. 

78. W H E R E F 0 R E, the Plaintiffs demand that the 

Court find an easement/right-of-way by prescription exists in favor 

of the. cemetery lot and issue a permanent injunction against all 

Defendants to prevent further trespass and obstruction to the ease-

ment/right-of-way of the family cemetery lot, to have any existing 

impediments and obstructions removed at the expense of Defendants, 

jointly and severably, excluding Defendant Park Authority. 

(a) Plaintiffs further demand compensatory damages in 

the amount of THREE HUNDRED THOUSAND DOLLARS ($300,000.00) 

to be paid jointly and severally by all Defendants for 

damages to the dominant estate, diminuation in value, 

deprivation of use of real property, intentional infliction 

of emotional distress, and related personal injury. 
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(b) Plaintiffs further demand punitive damages in the 

amount of FIVE HUNDRED THOUSAND ($500,000.00 ) to be paid 

jointly and severally by all Defendants excluding the Park 

Authority for the intentional, ma l icious, and wanton tres­

pass and deprivation of property r i ghts of the Plaintiffs. 

(c) Plaintiffs further request that Defendants be 

orderd to pay 

incurred by the 

all reasonable attorneys' 

Plaintiffs and f or s uch 

fees 

other 

relief as the Court deems appropriate and just. 

COUNT IV 

Inverse Condemnation 

and costs 

equitable 

79. That the allegations of Paragraphs 1 t h rough 78, 

inclusi ve, are re-alleged and incorporated herein by reference. 

80. That Defendant, Fairfax county Park Authority, is a 

political subdivision of the Commonweal th of Virginia established 

pursuant to Title 15.1, Chapter 27 of the Code of Virginia. 

81. That Defendant Fairfax county Park Authority herein­

after •park Authority•, has trespassed directly upon said cemetery 

lot and has removed barriers placed by Mr. Atkisson in an attempt to 

keep out trespassers. Said Park Authority has used a path contrary 

to an easement/right-of-way which the Atkissons dedicated to be used 

for horseback riding, and has trampled directly upon t he resting 

places of the Atkissons' ancestors, and/or allowed Park patrons to 

trample upon the cemetery grounds. 

82. That said actions of Defendant Park Authority in 

allowing patrons to cross Plaintiffs' property constitutes an on-
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going and continuing trespass upon the property of the Plaintiffs 

and violation of property rights which has resulted in damage and 

disrepair to the cemetery lot for public use, deprivation of value 

to the property for public use, and increased costs of repair and 

maintenance to the property, and headstones erected thereupon, and 

emotional distress and related personal injury to the Plaintiffs. 

83. That Article 1, Section 11 of the Virginia Constitu-

tion guarantees compensation to private property owners for property 

damaged by public use by the Park Authority. 

84. W H E R E F O R E, the Plaintiffs demand compensatory 

damages against the Park Authority for the pri vate property damaged 

for public use in the amount of THREE HUNDRED THOUSAND DOLLARS 

($300,000 .0 0) against the Fairfax County Park Authority. 

ANDERSON, QUINN , & WYLAND 

By: 

and 

~£~~~-~ 
QUENTIN R. CORRIE 
Counsel for Plaintiff 
8111 Gatehouse Road, Suite 409 
Falls Church, VA 22047 
(703) 573-3520 

~~~;_· / /il~ ~ ~ 
PINAK A. MEHTA J' 
co- counsel for Plaintiff 
7236 Bona Vista court 
Springfield, VA 22150 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing A19~nded 
Complaint has been mailed, postage prepaid, this Z-17 day 
of -;;;.. .;:::::: , 1988, to Stephen K. Fox, Esq., Fox & Proffitt, 
P.C . , 103"frs; Main Street, Suite 203, Fairfax, VA 22030; Sally A. 
Hostetler, Odin, Feldman & Pittleman, P.C., 10505 Judicial Drive, 
Suite 300, Fairfax, VA 22030; Lawrence W. Phelps, Esq., County 
Attorney's Office, 4100 Chain Bridge Road, Fairfax, VA 22030; ~ 

t...,.h ,(. ~ & ~ 
j' QUENTIN R CORRIE 
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THIS DEED OF GIFT/<. made this 10th day of Octo~er, 1978, by and 

behteen HAROLD of HILLER, Trustee, who joins in th1s Deed for the purpose 

of releasing his right, title &nd interest in &nd to the subject ptoperty, 

pa~ty of the first part; and GEORGE a( ATKISSON and CARLOTIA (.ATKISSON, 

his wife, parties of the second part. 

W J T H E S S E T H: 

THAT, for and 1 n cons i dera t'i on of .the sum of Ten Do 1 la rs 

(Sl0.00) the receipt of which is hereby ackno~ledged, the said party of the 

first part does hereby bargain, grant, sell and convey unto the parti~s of 

the second part, all of that right of way from the land herein conveyed and 

described as follows: 

"A road fifteen feet wide from G, the southwest corner 
of the land 880 feet along the line of Hrs. Adams to 
near a pair of bars and across -Hrs. Hary C. Sanders' 
land s. 320 E. 320 feet to a point near a pair of 
bars at her stable; thence, passing near her house 
and with the present outlet used by her through her 
land and through R. L. Adams to the country road, 
but, nevertheless, the same parties of the first 
part reserve to themselves the right to erect &s 
many gates across the land hereby granted for a 
right of way from the southwest corner of the land 
hereby conveyed t o Thomas S. Adams to the county 
road as may be deemed necessary.• 

Said property herein conveyed is the same property conveyed 

to Thomas S. Adams by Deed recorded in Deed Book P·S, at page 361, among the 

aforesaid land records of Fairfax County, Virgin ia. 

This property is conveyed subject to any and all easements, 

restrictions and rights of way of record . 

The party of the first part covenants that he has the 

right to convey the subject property to the parties of the second 

part; that he has done no act to encumber the same and that the 

parties of the second part shall have quiet and peacea~le posses­

ion thereof; and further, that he, the party of the first part, 

Exhibit D 

51 

•I 



September 18, 1980 

Mr. Robert A. Lawrence 
P. O. Box 547 
Fairfax, Virginia 22030 

Dear Mr. Lavrence: 

Re: 79-C-095 

This letter confirms our recent discussion concerning 
the Hawthorne Application that was re~oned to the R-1 
District on July 28, 1980. 

It is my understanding that you have acknowledged 
Mr. George Atkieeon's concern regarding an access easement 
across the Hawthorne property and the matter or a slave 
cemetery located on the property. Further, that an 
investigation will be made into both or these concerns and 
that any obligation will be fulfilled by your client. 

May I also remind you that you agreed to contact 
Mr . Atkisson directly concerning these matters. 

· A copy or my response to Mr. Atkisson concerning his 
inquiries is enclose4 for your information. 

SRS:har 

Encloeure: a/s 

... Afo : Mr . George Atkisison 

5Z 

Sincerely. 

Sidney R. Steele, Chier 
Zoning Evaluation Branch 
Office ot Comprehensive Planning 

Exhi bit E 
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: µl]f.O itie Grantee, 1n tee jiillp\p p.nd wif.li Cieneral Warra.nty ·o! Ti~le, ·the;• 
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fpllowing dea::rJ.bed reul estHe 1 located, lyini: fl.lld being iJ1 t~e eamcy' c 
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f11J..rtax, State ot _Virgir)ia! ·and irore particularly described as tollOlllS: ,. 
. . . . : . ·. - ~ --: ; : . 

CX!t lot "A", lll.IN'TER Mill.. FOREST, as duly dedicated, 
platted and recor<Jo!d in 0..--ed·Boolt 5244 , i:-age 774, 
DJTX>ng the land records o! Fair!~ Crunty, Virginia. 

AND I.lErnG ~hi: swre property cooveyed unto the 
Grantor by Deed dAted Uay 21 l0i'1 :i..nd recorded . 
in Deed Boole m:z.. page 578..1 aJTOng the afore.said 
Cwnty land record.s. 

This conveyance is ma.de subject to recorded 
conditions, restrictions, easerrents and r~ts 
of ~~Y or record affecting the property hereby 
conveyed. 

The said Trustee l::ihe.U have the povoer to sell, lease, nortgage 
.! ' 

enc:urrber or SJbdivi!ie the ~~ec~ property 1n 'tlotlol~ or in part, 11.11d the _ _'· 

requisite pcMer to sign, r..cknowledge and deliv~r ~. caitra.c;ts, ee.seaen 
. ' 

r~ts of way and deeds oil- tl'\Jst without the nece6Sity ot t.he ncteholder o 

llOtehclciers, if lilly , jOl.lling therein, Or Without the necessity Of th!: 
., 

purchaaer or ~rchasers, le~ or lesaet:s seein~·~o the proper appl1cat1o 

the purc.hal:ie funds or rents. 

TI1E: Grantor covenant:; that he ha:> tt.e r4;!1t tu c;or1v;oy sucl1 lan 

I! 1 .. t ho:: Gr:.intL·«; that 11.: 1,.., ,., uu111' nu u c t t o encunt.>er suc h Junci; tlt:•t the< 

. s:li c.l Grantt..-c sl1ull hu-..., q11if!L and pe'1ceable poSl:les.sion thereoi, free !ran 1 
I I a11c1 all encusrhrances; anc.J that ~h1: Sii.id Granter wi1l execute such further 

a..sSJ1'1Ulceo o! ihe land 11.t; ll'ltY Pe ciee!red riece·ssary and requisite • 
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CXUiN OF F,'.IRFAX, ~<>-wit.I 

The foregoing ~struren; W01S ~.c.ltriowledsed 'before rre ~hi.a 

day ot Fe~ro·ary, 1981, py tlAr~ld O. ~Ul l er ~ Trustee. 

ldy ccmnission expires: Uay 3, 1932 

~u ur.oo :u~cnr1r1~•!£ mr~co 
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THIS DEED OF GIFT, made this 10th day of October, 1978, by ind 
;<. . 

between HAROLD 0/Hlll~R, Trustee, who joins In this Deed for the purpose 

of releasing hfs right, title and interest fn 1nd to the subject ptoperty, 

party of the f l rs t part; and GEORGE B (_Pll~i~O!LJ!ltibRLOlTA.. (....ATl\lSSOU, 

his wife, parties of the second part. 

~ I TN E S S E T H: 

THAT, for and in consideration of ' the sum of Ten Doll1rs 

(Sl0.00) the rece ipt of which fs hereby acknowledged, the said party of the 

first part does hereby bargain, grant, sel l and convey unto the parties of 

the second part, all of that r i ght of way from the land herein conveyed and 

described as fol lows: 

"A road fifteen feet wide from G, t he southwest corner 
of t he land 880 feet a long the li ne of Mrs. Adams to 
ntar a pa i r of bars and across Hrs . Mary C. Sanders' 
hn<: S. 3zo E. 320 ftet to a po in t near • pair of 
bars at her stable; thence, pas s ing near her hous e 
and with the present outlet used by her t hrough her 
ltnd and throush R. L. Adams to the country road, 
but, neverthel~ss, the same parties of the firs t 
part reserve to themselves t he righ t to erect as 
mtny gates across t he land hereby granted for a 
right of way from the southwest corner of the land 
hereby conveyed to Tnor..as S. Adams to the county 
road as may be detlT•td ntc essary. • 

Said property herein conveyed Is the same property conveytd 

to TholT~S S. Adams by Deed recorded i n Deed Book ~~!_at page 36l •. among the 

aforesa i d land records of Fa i rfax County, Virginia. 
\ 

This property is.conveyed subject to any ind 111 easements, 

rtstrictions and rights of .w~y of record . 

Tnt pbrty of t~e first part covenants that he ~as th~ 
:· 

ri~ h t to convty the subject property to the ~arties of the second 

part; tha~ ht has done no act to encumb er the same and that the 

~brt l es of the second part sha l l have Quiet and peacea~le posses -

ic.n thereof; and furlher, tnat nc , t.nc party of t he f i rst par~. 

EXHIBIT D 

57 

' 



.: 

( 
j . 
~ .. 

,,.... 
I 
l 

. ·. . ... . ~ . .. ,, .... . .. 

.. • ; A'.: . 
.. · - . . ... - .. 

I! 
ii 
I, ,, 
i! 
" , . . 
'• 
" I 

" ·' 

htE576 

further assurances to and of the said land as 

WITNESS the following signa ture and sea l : 

ST AT E OF VIRGIUIA 

COUNTY OF FAIRFAX, to-wit: 

The fore going instrument was acknowledged before me 

th i s /() ct... day of (!} ~':.J , 1978, by HAROLD o._: I LLER. I 
.,;a/ ~ . _,/ / ,__.:. · I 
/i C<.-r-'i:-r. ~!d/ ... ~:::Lf;zf,\) I 

My 

ilotary Pub ic '.-' . ",.-., . 
( - / :>I ;,: • ' ~ \ ! 

Commission expl~es : .:/- 9 - 7}' ~ • ; .. : .. - · !- ·! 
.. ~ : 

~!s ics(n.::tot w!~b otrt1t1oatt e..~od, 
c'-::tt•~ to rtcord- Off lc• o: Circcll Co.::t 

1:..!.rf~ Cou::ly. Ve. OCT 11 137e t>\.JC~·.Y.OA. 

_r,o~. 1~ [1/dr../- Clo:-1: . 

~\.\,.":\."t_t\\.\'.:L'\·, , 0 ..,,,,._ ._ • • ·· ' .. •,I 

.,.,/ J · ·~ .. / 

.·.' . . '-' .·• 

S TAT!: Of VIRGlWlA 

C·::>IJ:;:-y o: :;.1 P.:'M: , to-wit: ' 

, ··~-.. Ill.RO : .:> 0. ~:IL:..!: r., T RUSTCC • 

... ·,·." .· .... . : ) .· . .... . ; 

... ~ \ . (:"-: -: .. ::· r.- ("'..:.: ' ~ 
; .. ... ~o . . .. 1ss.o .. CX?i rt:s: ~:a )• 3, 

r:oTn?.Y ?t,;e:..1c 
l92e 

1 h1S 1ns~rui:>en\ y! tb cortiticat o annexoO, 
a~: tt• ~ to rocord- Ottlc• or C!rcuii c~;{'J 

..>·1 ~~ 
fi;:rf!Ul Co\Wly, Vo. UOY 5 1979 at • •••• , . 

'tcete: / .....,_ f. ~J~f·f-- Clert 
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(·: ·.·. - Enclosure l 
; ·.:;:~ 
. ··:. . ' • 

'J 

September 18, 1980 

Mr. Robert A. Lawrence 
P. 0 . Box 547 
Pairtax, Virginia 22030 

.. · . ., 

Dear Mr. Lawrence : 

Re: 79-C-095 

This letter confirms our recent d'.hcussion concerning 
the Hawthorne Application thAt was rez.oned to the R-l 
District on July 28, 1980 . 

It is my understanding that you have acknowledged 
Mr. George Atk1sson's concern regarding an access easement 
across the Hawthorne property and the matter or a slave 
cemetery located on the property. Further, that an 
investigation will .be aiade into both or these concerns and 
that any obligation will be tultilled by your client. 

May I also remind you that you agreed to contact 
Mr. Atkisson directly concerning these matters. 

A copy ot my response to Mr . Atkisson concerning his 
inquiries 1a enclose4 tor your intormation. 

SRS : har 

Enclosure: a/a 

..,.c·c: ~Mr. George Atkisson 

. . : :- . .. . :.' ·. ·-: ' . ·.: ·.: . . 
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S1ncerelv. 

Sidney R. Steele, Chief 
Zoning Evaluation Branch 
Ottice ot Comprehensive Planning 

EXHIBIT E 

' . . 

' ·~ I :•: ' ' ' • 



·' 5. A . 4 

.-. 
~ .. ....... . . ·----·· 

. /J TI\ /SSo r/. . 
(' hU I?-

c . .. 

t>O ________ , 

CCJ= • I I 

o; .:a a 

EXHIBIT B 



V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON ) 
and ) 
CARLOTTA T. ATKISSON, ) 

) 
Plaintiffs, ) 

) 
v. ) CHANCERY NO. 97823 

) 
WEXFORD ASSOCIATES, INC. ) 
and ) 
FAIRFAX COUNTY PARK AUTHORITY, ) 
-+-c:- "", 

"'"""• • I 
) 
) 

Defendants. ) 

FINAL ORDER 

THIS MATTER CAME ON TO BE HEARD upon the Complaint of the 

plaintiffs, George Atkisson and Carlotta T. Atkisson, and upon the 

trial of this matter during which time plaintiffs presented 

evidence and then nonsuited as to defendants Michael A. Daniels, 

Bonnie L. Daniels, John Whitacre, Genevieve Whitacre, Donald D. 

Hall, Joan P. Hall, Patrick M. Byrne, Karen A. Byrne, Jack A. 

Winters, Bernadette Winters, Michael A. Perry, Jean D. Perry, 

Thomas G. Morr, Karen T. Morr, Dale A. Moss, Kathleen s. Moss, John 

F . Karaszewski, Lynn s. Karaszewski, Keith F. Higginbotham, Wendy 

J. Higginbotham, Justin A. Holmes, Claudia J. Holmes, James A. 

Evans, Jacquelyn F. Evans, Thomas A. Shoemaker, Joan c. Shoemaker, 

James s. Hooker, Maureen A. Hooker, Larry D. Cordell, Gale M. 

Cordell, Donald c. Minogue, Susan A. Minogue, Raymond c. Cavanaugh, 

Eileen B. Cavanaugh, Michael R. Waller, and Diane u. Waller, and 

Wexford Associates, Inc., in its capacity as lot owner only, for 

lots number 12, 13, 14, 15 and 17. The defendants then presented 

their evidence, following which this Court determined that 

6i. 



plaintiffs owned an easement through the real property of 

defendants by way of an express easement and an easement by 

prescription. The Court determined that this easement is located 

across the affected properties in accordance with the express grant 

contained in the Deed of 1892 located in Fairfax County Land 

Records at Deed Book P-5, Page 361. A view of the easement was 

taken by the parties and the Court, following which a letter 

opinion dated July 15, 1992, herein incorporated by reference, was 

issued by this Court wherein this Court requested that a subsequent 

hearing be held on the issues of the monetary value of the easement 

and alternative easements. At that hearing, the plaintiffs and 

defendants submitted evidence on the issue of damages, and the 

Court issued a letter opinion dated February 9, 1993, which is 

hereby incorporated by reference, wherein the Court ordered the 

following: 

1. Each homeowner whose house blocked the plaintiffs' 

easement shall pay nominal damages to the plaintiffs of One Hundred 

Dollars ($100.00) per homeowner; 

2. The Fairfax County Park Authority is to provide an 

easement to the plaintiffs for access to the cemetery of the 

plaintiffs that is accessible by an ordinary motor vehicle; and 

3. The defendant, Wexford Associates, Inc., oppressively or 

maliciously, interfered with the plaintiffs' easement and therefore 

shall pay punitive damages in the amount of Ten Thousand Dollars 

($10,000.00) to the p l aintiffs, George Atkisson and Carlotta T. 

Atkisson; and therefore, it is 

2 
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ADJUDGED, ORDERED AND DECREED that the plaintiffs' Motion for 

Nonsuit as to defendants Michael A. Daniels, Bonnie L. Daniels, 

John Whitacre, Genevieve Whitacre, Donald D. Hall, Joan P. Hall, 

Patrick M. Byrne, Karen A. Byrne, Jack A. Winters, Bernadette 

Winters, Michael A. Perry, Jean D. Perry, Thomas G. Morr, Karen T. 

Morr, Dale A. Moss, Kathleen S. Moss, John F. Karaszewski, Lynn s. 

Karaszewski, Keith F. Higginbotham, Wendy J. Higginbotham, Justin 

A. Holmes, Claudia J. Holmes, James A. Evans, Jacquelyn F. Evans, 

Thomas A. Shoemaker, Joan c. Shoemaker, James s. Hooker, Maureen A. 

Hooker, Larry D. Cordell, Gale M. Cordell, Donald c. Minogue, Susan 

A. Minogue, Raymond c. Cavanaugh, Eileen B. Cavanaugh, Michael R. 

Waller, and Diane U. Waller, and Wexford Associates, Inc., in its 

capacity as lot owner only, for lots number 12, 13, 14, 15 and 17, 

is hereby granted. 

ADJUDGED, ORDERED AND DECREED that the plaintiffs, George 

Atkisson and Carlotta T. Atkisson, are the owners of an easement by 

express grant and by prescription and is located across the 

affected properties in accordance with the express grant contained 

in the Deed of 1892 located in the Fairfax County Land Records at 

Deed Book P-5, Page 361; and, it is further 

ADJUDGED, ORDERED AND DECREED that each defendant whose 

residential dwelling blocks the easement of the plaintiffs shall 

pay to the plaintiffs One Hundred Dollars ($100.00); and, it is 

further 

ADJUDGED, ORDERED AND DECREED that defendant Fairfax County 

Park Authority shall, at its own expense, provide an easement 

3 
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across Fairfax County Park Authority land to allow access by the 

plaintiffs to the cemetery of the plaintiffs. This easement shall 

be accessible by an ordinary motor vehicle; and, it is further 

ADJUDGED, ORDERED AND DECREED that defendant Wexford 

Associates, Inc. , shall pay to plaintiffs, George Atkisson and 

Carlotta T . Atkisson, punitive damages in the amount of Ten 

Thousand Dollars ($10,000.00); and, it is further 

ADJUDGED, ORDERED AND DECREED that the names of all interested 

parties, as found in the recorded lis pendens pertaining to the 

captioned case, a copy of the first page of which is attached, be, 

and hereby is, listed and provided to the Clerk of this Court and 

the Clerk shall not record the Order or make the entry until after 

the expiration of the time in which such appeal or writ of error 

may be applied for, or if applied for, after refusal thereof, or if 

granted, after final judgment or decree is entered by the appellate 

court. 

ENTERED this £0 day of March, 1993. 

----r-..LtF_.__~~~~~~~ 
THOMAS A. FORTKORT, Judge 

SEEN AND OBJECTED TO: 
On the grounds that this Court did 
not award adequate compensatory damages 
and should not award nominal damages, 
that the punitive damages are insufficient 
and that the proper relief is the re­
establishment of easement of plaintiff at 
the expense of defendants, including 
compensatory and punitive damages, costs 
and a t torney's fees. 

4 
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By: 
I ~ 6233 _ 

kes Circle, #370 
Fairfax, v,· ginia 22033 
(703) 22 / 2200 
Counsel for Plaintiffs 

SEEN AND OBJECTED TO: 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

By: 
RUTH SOULIER 
Assistant County Attorney 
12000 Government Center Parkway 
suite 549 
Fairfax, Virginia 22035 
(703) 324-2421 
Counsel for Defendant Fairfax 

County Park Authority 

SEEN AND OBJECTED TO: 
On the grounds that this Court 
should not have found an express 
easement or prescriptive easement 
in favor of plaintiffs and should 
not have awarded nominal damages 
or punitive damages to plaintiffs 
and should have dismissed the case 
for lack of necessary parties and 
additionally objects on the grounds 
set forth in Fairfax County Park 
Authority's Addendum to Final Order. 

~~~--
BERNARD E. GOODMAN 
GOODMAN AND ASSOCIATES 
8245 Boone Boulevard, Suite 800 
Vienna, Virginia 22182 
(703) 848-2828 
Counsel for Defendants 

Wexford Associates, Inc. 
and Individual Lot owners 

atkisson.ord (H) 
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V I R G I N I A: 

IN THE CIRCUI T COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON ) 
and ) 
CARLOTTA T. ATKISSON, ) 

) 
Plaintiffs , ) 

) 
v. ) CHANCERY NO. 97823 

) 
WEXFORD ASSOCIATES, INC . ) 
and ) 
FAIRFAX COUNTY PARK AUTHORITY, ) 
et al., ) 

) 
Defendants. ) 

ADDENDUM TO FINAL ORDER 

COMES NOW t he Fairfax cou nty Pa rk Authority ( "hereinafter 

"Park Authority" ) , by and through c ouns e l , and submits this i t s 

List of Exception s to the rulings of t h i s Honorable Court: 

SEEN AND OBJECTED TO FOR THE FOLLOWING REASONS: 

1. The Court's ruling erroneous ly c oncludes that Plaintiffs 

have an express easement. 

2. The Court's ruling erroneous ly relies on Preshlock v . 

Brenner, 234 Va. 407, 362 S . E.2d 696 (1987), to conclude that 

Plaintiffs have a prescriptive easement. 

3. The Court's ruling erroneously relies on Conrad v. 

Strickler, 215 Va. 454, 211 S.E.2d 248 (1975), and Lindsey v. 

Clark, 193 Va. 522, 69 S.E.2d 342 (1952) , to conclude that an 

alternate easement must be provided by Defendant Park Authority. 

4. The Court's ruling erroneously awards punitive damages 

after the Court previously struck the punitive damage count during 

66 



the Motion to Strike at the conclusion of Plaintiffs' case. (July 

31, 1991 Tr. at 172-174, 200.) 

5. Defendant Park Authority further notes and preserves all 

of the additional arguments it has made to the Court, both orally 

and in writing, relative to the issues decided in this Final Order. 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

By: 
RUTH SOULIER '-
Assistant County Attorney 
12000 Government Center Parkway 
Suite 549 
Fairfax, Virginia 22035 
(703) 324-2421 
Counsel for Defendant Fairfax 

County Park Authority 

atkisson.add 
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VIRGINIA: 

..L~~~ ~~~~.lk~ ~ f?L~..,~.a. 

~~eptember, 1993. 

Fairfax County Park Authority, Appellant, 

against Record No. 930819 
Circuit Court No. C-97823 

George Atkisson, et al., Appellees. 

From the Circuit Court of Fairfax County 

Upon the petition of the Fairfax County Park Authority an 

appeal is awarded it from a judgment rendered by the Circuit court ... 

of Fairfax County on the 10th day of March, 1993 in a certain 

chancery cause then therein depending, wherein George Atkisson and 

another were plaintiffs and the said petitioner and ethers were 

defendantsi no security being required. 

Reference is made to the said petition for the names of 

all the appellees involved in this appeal. 

~ 9opy, 

Teste: 

J_:,1A..&- L 
Clerk 
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SEP 10 '93 14 =29 COUNTY RTTORNEY P . 3 

CERTIFICATE OF APPEAL 

Pursuant to Rule 5:23, I, David B. Beach, Clerk of the 

supreme Court of Virginia, do hereby certify that on September 8, 

1993 an appeal was awarded as described in the order to which this 

certificate is appended. A copy of this certificate and a copy of 

the order to which it is appended were this day mailed to the lower 

court indicated in the order and to all counsel of record. 

Given under my hand this 9th day of September, 1993. 

-2-
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II 

VIRGINIA: 

/ /u_ 19th "~'Ya/' August, 199 3 . 

George Atkisson, et al., Appellants, 

against Record No. 930812 
Circuit Court No. C-97823 

Wexford Associates, et al., Appellees. 

From the Circuit C9urt of Fairfax County 

On June 10, 1993 came the appellants, by counsel, and 

filed a petition for appeal in the above-styled case. 

Thereupon came the appellees, by counsel, and filed a 

brief in opposition to the petition for appeal and a motion to 

dismiss. Thereafter came the appellants and filed a memorandum in 

opposition to said motion to dismiss. 

On consideration whereof, the Court grants the motion to 

dismiss for failure to state assignments of error, and the petition 

for appeal is dismissed. Rule 5:17(c). 

A Copy, 

Teste: 

By: 

70 
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VIRGINIA: 

th · ... .. ~.r September, 1993. 

George Atkisson, et al., Appellants, 

against Record No. 930812 
Circuit Court No. C-97823 

Wexford Associates, et al., Appellees. 

Upon a Petition for Rehearing 

On consideration of the petition of the appellants to set 

aside the judgment rendered herein on the 19th day of August, 1993 

and grant a rehearing thereof, the prayer of the said petition is 

denied. 

A Copy, 

Teste: 

· Clerk 

7.i 

0468 



VIRGINIA: .t: ! ' - ~ ·-
9~ f:-r 2 

kLk~~~~~dLk~ ~~~Lk 
4~~Am/ ~riday ,/he, 10th ~_;-=·J,\,l~e, 1994 . .. r 

-- -

Fairfax County Park Authority, Appellant, 

against Record No. 930819 
Circuit Court No. C-97823 

George Atkisson, et al., Appellees. 

Upon an appeal from a 
judgment rendered by the Circuit 
Court of Fairfax County on the 
10th day of March, 1993. 

For reasons stated in writing and filed with the record, 

the Court is of opinion that there is error in part in the judgment 

appealed from. Accordingly, the judgment is affirmed in part and 

reversed in part, and the case is remanded to the said circuit court 

with direction to enter an order requiring that the lot owners and 

Wexford Associates, Inc. provide an easement at their expense for 

the Atkissons, if the lot owners, Wexford Associates, and the 

Atkissons can agree upon a location and description of the new 

easement. In the event the litigants are unable to agree, then the 

chancellor is directed to order that Wexford Associates and the lot 

owners remove any obstructions that interfere with the Atkissons' 

use of the express easement. 

046 : l ·1z 



This order shall be certified to the said circuit court. 

Appellant's costs: 

Printing briefs 
Printing appendix 
Attorney's fee 

Teste: 

j)--1 J.d 
Clerk 

$ 200.00 
2,322.75 

50.00 

-2-

0470 

A Copy, 

Teste: 
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~upn~:uc.e <!Iourt of Jflirginia 

Fairfax County Park Authority, Appellant, 

against Record No. 930819 
Circuit Court No. C-97823 

George Atkisson, et al., Appellees. 

~temi;:eh ~hdement of @osts 

I, David B. Beach, Clerk of the Supreme Court of 

Virginia , d o hereby certify that the appellant s ha 11 

recover from appellees Wexford Associates, Inc. and the individual 
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$ 200.00 
2,322.75 

s·o. oo 

Given under my hand this 20th day of December , 1994. 

0471 J--1fll-L 
Clerk 



:; 

Present: All the Justices 
·~ .· 

FAIRFAX COUNTY PARK AUTHORITY / 

' ~. 
• ' • I") 

OPINION BY JUSTICE LEROY R~ · ~SSELL" S' 
June 10, 1994 

v. Record No. 930819 

GEORGE ATKISSON, ET AL. 

FROM THE CIRCUIT COURT OF FAIRFAX COUNTY 
Thomas A. Fortkort, Judge 

This appeal involves legal issues relating to the 

obstruction of an express easement that provides ingress and 

egress to a family cemetery. 

I. 

George B. Atkisson and his wife, Carlotta T. Atkisson, 

filed their amended bill of complaint against the Fairfax 

county Park Authority, Wexford Associates, Inc., and 56 

owners of lots located ·in the Wendover Subdivision, Section 

III, in Fairfax County . . The Atkissons alleged that th~y own 

a property · interest in an easement that provides ingress and 

egress to their family cemetery and that ~he defendants had 

constructed obstructions that interfere with the Atkissons' 

use of the easement. The Atkissons sought a declaration of 

the existence and extent of their easement and compensatory 

and punitive damages. 

The trial court granted the defendants' demurrer to the 

amended bill. We awarded the Atkissons an appeal from that 

judgment, and we reversed the judgment by an unpublished 

order and remanded the case to the trial court for further 

proceedings. Atkisson v. Wexford Associates, Inc., Record 

No. 890169 (April 26, 1989). 

Upon remand, the parties had a trial on the merits. 

During the trial, the Atkissons nonsuited 38 of the 56 
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defendants who were lot owners. The case proceeded against 

the remaining lot owners, Wexford Associates, and the Park 

Authority. 

The chancellor held, among other things, that the 

Atkissons have an express easement that granted them access 

to the cemetery. The chancellor established the location of 

the easement, but decided that he would not grant injunctive 

relief to the dominant owners because such relief would have 

required the servient owners to remove improvements such as 

homes and swimming pools. The chancellor entered a decree 

requiring that each lot owner, whose lot obstructs the 

easement, pay $100 to the Atkissons and that Wexford 

Associates pay the Atkissons $10,000 in punitive damages. 

Neither the lot owners nor Wexford Associates assigned error 

to the chancellor's decree. The chancellor also ordered 

that the Park Authority, at its expense, provide a new 

easement for the Atkissons on land owned by the Park 

Authority. We awarded the Park Authority an appeal. 

We will state the facts in the light most favorable to 

the Atkissons, the parties who prevailed in the trial court. 

In the late 1800s, Mary c. Saunders, Mr. Atkisson's aunt, 

owned several parcels of land in Fairfax County. She 

conveyed a 15-acre parcel to Thomas S. Adams, Mr. Atkisson's 

grandfather, by an 1892 deed. This recorded deed creates an 

express easement, described as a right-of-way 15 feet wide, 

over several tracts of land and extending to a public road. 

The easement allows ingress and egress to the 15-acre 

parcel. 
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In 1896, as a result of a decree that had been entered 

in a partition suit, Mr. Adams received other property 

referred to as Lot No. 2, that adjoined his 15-acre parcel. 

The cemetery lot is located on either or both of these 

properties. 

Mr. Adams died intestate, and his heirs inherited both 

properties, including the easement. By a deed dated March 

1978, the heirs of Mr. Adams conveyed their interest in the 

property to Harold o. Miller, trustee. 

In 1977, Charles and Audrey Hawthorne acquired a large 

parcel of property that was burdened with the easement. The 

Hawthornes initiated proceedings to obtain the necessary 

permits and zoning amendments so that the property could be 

subdivided into residential lots. In 1980, Mr. Atkisson 

appeared before two public hearings of the Fairfax County 

Board of Supervisors and contested the Hawthornes' proposed 

subdivision plan because it interfered with the easement 

that provided access to the cemetery. The Hawthornes 

''acknowledged" Mr . Atkisson's concerns regarding the 

easement. 

After the property had been rezoned, the Hawthornes 

conveyed it to Wexford Associates. After the conveyance, 

Mr. Atkisson contacted J. Stewart Porter, an officer of 

Wexford Associates, and inquired what Wexford Associates 

intended to do regarding the easement on the property. 

Porter informed Mr. Atkisson that he (Porter) would "be in 

touch with [him]." Later, Mr. Atkisson met with Porter and 

a surveyor retained by Wexford Associates. Mr. Atkisson 

-3-
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showed them the location of the easement on the property. 

At that time, Mr. Atkisson thought that Wexford Associates 

would not obstruct the easement. 

Wexford Associates subdivided its property into 40 

residential building lots and an unimproved parcel. Wexford 

Associates conveyed the unimproved parcel to the Park 

Authority. The easement transverses part of the parcel 

conveyed to the Park Authority. Wexford Associates made no 

provision in its deed of dedication or in its recorded plat 

for the easement. 

After construction of the subdivi sion began, Mr. 

Atkisson contacted Wexford Associates ' employees and sent a 

letter to Porter inquiring about the easement. Mr . Atkisson 

also contacted a vice-president of Wexford Associates' title 

insurance company and retained counsel. Wexford Associates 

ignored Mr. Atkisson's concerns, continued to develop the 

property, and constructed houses and other improvements on 

the easement . The houses were subsequently conveyed to the 

lot owners, who are defendants in this litigation. 

II. 

A. 

The Park Authority argues that the Atkissons do not own 

an express easement because the Atkissons "failed to 

establish at trial that they owned the dominant estate to 

which the access easement is appurtenant." The Atkissons 

argue that they presented evidence from which the chancellor 

could inf er that they had an ownership interest in the 

-4-
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II 
1! 

ii 
i i 
' I ii cemetery that is a part of the dominant estate. We agree 
,I 
:1 ii with the Atkissons. 

:j 
The decree that was entered as a result of the 

partition suit of 1896 preserved a portion of land for the 

family cemetery. The partition decree does not contain a 
:1 

metes and bounds description of the cemetery. A factual 

dispute arose at trial regarding the location of the 
;i 

The chancellor made finding that cemetery. a factual a 

~1 portion of the cemetery was located on the 15-acre parcel 

that had been owned by Mr. Adams. The chancellor's factual 
.. ii finding is supported by the testimony of a surveyor who was 
: ! 
:i able to locate certain monuments in the 1892 deed. 
ll 

As 

'! mentioned earlier, this 15-acre parcel was the dominant 
:1 
Ii ii estate that was served by the express easement created in 
; t 

the 1892 deed from Ms. Saunders to Mr. Adams. 'j 
,. 
,I 

ij 
The chancellor implicitly found that Mr. Atkisson owned 

! 1 i! a property interest in the cemetery, and the evidence of 
" :: .. 

1 record supports the chancellor's finding. David Carr, who 

was the Atkissons' expert witness, testified that he 

. ~ 
examined the title to the property involved in this 

litigation, and the records show that Mr. Atkisson, as an 
·i 
• 1 heir of Mr. Adams, owns an interest in the cemetery lot . 
. i 
:! The Park Authority also asserts that the Atkissons do 

not have an interest in the cemetery because, purportedly, a 

deed dated March 1978 conveyed the 15-acre parcel and Lot 

No . 2 to Miller as trustee, who subsequently conveyed his 

interest in the land without exception to a land development 

company. This company subsequently conveyed its interest in 

-5-

0470 



II 
I I 

., 
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the property to a partnership that subdivided the land and 

created a subdivision. The Park Authority asserts that the 

cemetery is now a part of the newly created subdivision and 

that the Atkissons do not have an ownership interest in the 

dominant estate or the appurtenant easement. We disagree. 

The 1978 deed states, in relevant part: 

THAT, for and in consideration of the sum of 
Ten Dollars ($10.00), the receipt of which is 
hereby acknowledged, the said parties of the first 
part do hereby grant, bargain, sell and convey 
unto the party of the second part, in ~ee.simple 

except as to existing cemetery, 

and with General Warranty of Title,/all of that 
certain lot or parcel of land, with its 
improvements and appurtenances thereunto 
belonging, located in the County of Fairfax, 

·i Commonwealth of Virginia, and more particularly 
·! described in Attachment A attached hereto and made 

a part hereof. 

' I 

This conveyance is made subject to any and 
all easements, restrictions and rights of way of 
record, and existing cemetery. 

Our review of the language contained in the March 1978 

deed reveals that the deed did not convey the cemetery to 

Miller. Rather, in an interlineation, this deed explicitly 

exempts the cemetery from the property that was conveyed. 

Furthermore, the restriction contained in the deed makes it 

clear that the granters did not convey the cemetery to the 

•
1 trustee. 
:I ,· B. 

·i 
The chancellor's decree stated in part, that "defendant 

Fairfax County Park Authority shall, at its own expense, 

provide an easement across Fairfax County Park Authority 

land to allow access by the (Atkissons) to the 

-6-
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cemetery This easement shall be accessible by an 

ordinary motor vehicle." The Park Authority states that the 

chancellor's decree changes the location of the easement 

located on the servient estate, and also encumbers Park 

Authority property that had never been part of the servient 

estate. The Park Authority argues that the chancellor lacks 

" the authority to require it to relocate the easement. The 

Atkissons concur with the Park Authority's argument . 

' • Wexford Associates and the lot owners argue, however, that 

the chancellor's decree is appropriate ·because it merely 

., requires the relocation of the existing easement. 
i: 
:i 
1: We agree with the Park Authority. In Eureka Land Co. 

v. Watts, 119 Va. 506, 89 S.E. 968 (1916), we considered 
1i 
I' 

I 
: i 

whether an easement may be relocated without the consent of 

i; the owners of the dominant and servient estates. 
; ! 

J. Allen 

Watts, owner of a tract of land, conveyed 40 acres to c . 

li O'Leary. The deed of conveyance reserved "a right of way 

through the land for ingress, egress and regress, the said 

way to be of sufficient width and good grade for the passage 

. ' 
of vehicles and persons." Subsequently, O'Leary conveyed 

:I the land to Eureka Land Company reserving the reserved 
' ! 

right-of-way. 
I 

·! 
Eureka Land Company acquired the property 

with the purpose of subdividing it into residential lots . 

Eureka Land Company's plan of development ignored the right-

of-way and provided a new and. different route to be used by 

the owners of the easement. Id. at 507-08, 89 S.E. at 969. 

Eureka Land Company argued that there had never been 

any location of the right-of-way provided for in the deeds 
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I! 
ii 
;i 
q 
,I 

!i 
.; and that it had the right to locate the right-of-way subject 

' 
.: only to the restriction that the right-of-way be of good 

grade and of sufficient width. Rejecting Eureka Land 

Company's contention, we held, "(w)hen a way is once located 

it cannot be changed by either party without the consent of 

the other." Id. at 509, 89 S.E. at 970. See also Wagoner 
1: 

I 

v. Jack's Creek Coal Corp., 199 Va. 741, 746, 101 S.E.2d 
·! 

,, 627, 630 (1958). 

I , 
'I 

I 

Neither Wexford Associates, the lot owners, nor the 

Atkissons could have changed the location of the easement 

that transverses the Park Authority's land without the Park 

.: Authority's consent. Likewise, we do not believe that the .. 
•I 

chancellor has the authority to interfere with the Park 

" Authority's property rights by relocating the express .. 
• I 

'. i easement on land owned by the Park Authority that was never 
., 
:; burdened by the easement. Therefore, we hold that the 

chancellor did not have the authority to interfere with the 
,. 
: i 

1 Park Authority's property interest in land that was . not 

encumbered by the express easement. 1 

III ·. 

We will remand this proceeding to the chancellor with 

:I. . the following directions. The chancellor is directed to 

1wexf ord Associates and the lot owners argue that at 
trial the Park Authority agreed to provide a new easement 
and that the Park Authority may not retract its purported 
consent. Our review of the record reveals that, at best, 
the Park Authority offered to provide the Atkissons 

.. permissive access to the cemetery. Wexford Associates and 
the individual lot owners also argue that "[the Park 
Authority's) appendix does not contain sufficient material 
to be considered by [this Court]." We find no merit in this 
argument. 

-8-
0479 8Z 



II ,, 
II .. 
II 
q enter an order requiring that the lot owners and Wexford 
:1 ,, 
' I Associates provide an easement at their expense for the 
i1 

' j 
Atkissons, i f the lot owners, Wexford Associates, and the 

Atkissons can agree upon a location and description of the 

·' new easement. In the event the litigants are unable to 

: j 

II 
JI 
I i 

I 

: 
' 

, . ,. 
I 

i 
I 
I 

·I 
•' i i 

agree, then the chancellor is directed to order that Wexford 

Associates and the lot owners remov e any obstructions that 

interfere with the Atkissons' use of the express easement. 2 

See Lindsey v. Clark, 193 Va. 522, 527, 69 S.E . 2d 342, 345 

(1952). 

Affirmed in part, reversed in part. and remanded. 

A Copy, 

Testa: J~4JlJ... 
Cler JC 

2The Park Authority has represented to this Court that 
it has not obstructed that portion of the easement that 
transverses its property. Assuming the Park Authority has 
made no such obstructions, then the Atkissons would not be 
entitled to any relief against it. 
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' VIRGINIA: . " 

,/k 1st 

Fairfax County Park Authority, Appellant, 

against Record No . 930819 
Circuit Court No. C-97823 

George Atkisson, et al . , Appellees . 

Upon a Petition for Rehearing 

On consideration of the petition of appellees Wexford 

Associates, Inc., and Individual Defendants to set aside the 

judgment rendered herein on the 10th day of June, 1994 and grant a 

rehearing thereof, the prayer of the said petition is denied. 

A Copy, 

Teste: 

David B. Beach, Clerk 

By: ' o. a .o· 
Deputy Clerk 
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I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 
·I 

GEORGE ATKISSON 

·. AND 

' : CARLOTTA T. ATKISSON, 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC. 

:
1 AND 
I 

'I 
1 FAIRFAX COUNTY PARK AUTHORITY, 
tl .tl_,_ , 

Defendants. 
' ;I 

,, ;i DECREE 

IN CHANCERY NO. 97823 

·i '7h 
.. THIS CAUSE came to be heard on the ~ day of 
: i /'7 

~ 1995, upon the request o f Defendant Fairfax 

li countYPark Authority (hereinafter "Park Authority"), by ,, 
! i 
,'. counsel, to have the Court enter a decree reflecting the 

I 

I J 

:: June 10, 1994, decision of the Supreme Court of Virgi nia as it 

ii relates to the Park Authority; and 
.I ii IT APPEARING TO THE COURT t hat, in tne Final Order 

II entered in ~his 
•. Park Authority, 
!i 

case on March 10, 1993, this Court o rdered the 

at its own e xpense, to pr ov ide .:i n ":?·•~':;?rnent 

!: across the Park Authority's land to all o w access by c_:e 1 •r9" 
!1 

:! Carlotta T. Atkisson (here inafter "the Atkiss o ns" ) t o 
d 

I 

Atkisson cemetery; and 
I 
I 

049 :? 
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I 
I IT FURTHER APPEARING TO THE COURT that in an order and 
I 

ii a written decision in Fairfax Co unty Park Authority v. George 
i1 
1 Atkisson , et al., 248 Va. 142, 445 S. E. 2 d 101 ( 1994), o n 

June 10, 19 94, the Supreme Court of Virginia reversed in part 

this Cou rt's March 10, 1993, decision, finding that this Court 

did no t ha ve the authority to interfere with t he Park 

Authority's property interest in land that was not encumbered 

:i by the express easement, and affirmed in part and remanded the 

,1 case to this Court wit h direction to enter an order requiring 
J ' 

ii 
I i 

that the lot owners and Wexford Associates, Inc., provide an 

easement at their expense for the Atkissons, if the lot owners, 

Wexford Associates, and the Atkissons can agree upon a location 

.! and description of the new easement; and 

.! IT FURTHER APPEARING TO THE COURT that in the event 
'l 

;i that the 1 it ig ants a re unable to ag r ee, then this Court is 

:i directed to order that Wexford Associates and the lot owners 
'! ,, 
;j remove any obstructions that interfere with the Atkissons' use 
' I 

·1 
1 of the express easement; and 
I 

11 
I ; 
: 1 
.I 

IT FURTHER APPEARING TO THE COURT that the Supreme 

lj 
ij Court of the United States denied the petition for 

I' .1 

a writ of 

11 
I. 
11 .. 
11 
'• 

certiorari in Wexford Associates, Inc . , et al. 

Atkisson, et al . , Record No . 94-767, on December 12, 

IT FURTHER APPEARING TO THE COURT that, 

v . George 

1994; and 

given the 

ii ruling o f the Supreme Court in Fairfax Co unty Park Authority v . 
;, 

1! 
q George Atkisson, et a 1. , 248 Va. 142, 445 S . E.2d 101 (1994), 

:i ,, 
' ; 

the Atkissons are not entitled to relief against the Park 

Authority; now, therefore, it is 

0 4~3 86 
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ll II ADJUDGED AND DECREED that the Atkissons are not 
I : 

ii entitled to relief against the Park Authority; and it is 

,I FURTHER ADJUDGED AND DECREED that no judgment shall be 

granted and no order entered against the Park Authority in 

favor o f the Atkissons; and it is 

FURTHER ADJUDGED AND DECREED that this matter is final 

with respect to the Park Authority. 

., THIS MATTER IS CONTINUED for entry of a decree 

consistent with the June 10, 1994, decision and order of the 
" 

Supreme Court of Virginia in Fairfax County Park Authority v. 

George Atkisson. et al., 248 Va. 142, 445 S.E.2d 101 (1994) as 

'! it relates to the lot owners, Wexford Associates, Inc., and the 
·I 

1: Atkissons. 
d 
' ., 
" ,, 

,; 

ENTERED this 
-ni 

I o -_____ day of 

JUDGE 

1995. 

FAIRFAX COUNTY CIRCUIT COURT 
I 

" 
;: WE ASK FOR THIS: 

DAVID P. BOBZIEN 
i COUNTY ATTORNEY 

:1 
;1 
I' " i; 8 y__,.,_ .... ,:::;.q.~,__-lf-J,.,=::;;a...:s~-"-J..._.:.__ ___ _ 

II J L. Brodie 
:1 ss· tant County Attorney 

!I 
I 

' 
:! 

1 00 Government Center Parkway 
Suite 549 
Fairfax, Virginia 22035 -00 64 
(703) 324-2421 
Counsel for Complainant 
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. I 
!, SEEN: 
I: 

., 
I 

' I' ·' 1 

., 
I • 

:1 

I 
I 
' 

der, squir 
Corri"e, Esquir 
Corrie 
Lakes Circle, Suite 220 

Fairfax, Virginia 22033 
(703) 222 - 2200 
Counsel for Plaintiffs 

SEENr~~_IJ . · 

Byf;;//if'~ 
erm;rd E. Goodman, Esquire 

Goodman, Gary & Lickstein, P.C., 
8500 Leesburg Pike , Suite 7000 
Vienna, Virginia 22182 
(703) 848 - 2828 
Counsel for Defendants, Wexford Associates, Inc., 

and Individual Defendants 



V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND 
CARLOTTA T. ATKISSON, 

Plaintiffs 
v. 

WEXFORD ASSOCIATES, INC. 
AND 
FAIRFAX COUNTY PARK AUTHORITY, 

Defendants 

IN CHANCERY NO. 97823 

ORDER 

THIS MATTER came on to be heard upon the motion of George Atkisson 

and Carlotta T. Atkisson, by Counsel, for entry of a decree requiring that 

defendants, Wexford Associates, Inc., and the individual lot owners be 

ordered to re-establish the original easement pursuant to the opinion of 

the Virginia Supreme Court of J·une 10, 1994, and, upon due consideration, 

it is hereby 

ADJUDGED I ORDERED and DECREED that Defendant Wexford Associates I 

Inc., and the individual lot owners are to provide an easement at their 

expense for the Atkissons if the lot owners, Wexford Associates, Inc., and 

Thomas A. Fortkort, Judge 
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er, VSB #26233 
Corrie 

12 00 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
(703) 222-2 200 
Counsel for Plaintiffs 

SEE~TO:~ fZ;1 /, :z:Z:Z: _;j ~ -:X ~ d 

k ~ 7eA~~· 
Bernard E. Goodman, VSB #15463 
Goodman, Gary & Lickstein, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 
Counsel for Wexford Associates 

SEEN AND 

Jan L . Brodie, VSB #26799 
Assistant County Attorney 
12000 Government Center Parkway 
Suite 549 
Fairfax, Virginia 22035-0064 
(703) 324-2421 
Counsel for Fairfax County Park 

Authority 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON and 
CARLOTTA T. ATKISSON, 

) 
) 
) 
) 
) 

Plaintiffs, 

v. ) IN CHANCERY NO. 97823 
) 

WEXFORD ASSOCIATES, INC. ) 
ET AL. ) 

) 
Defendants. ) 

MOTION BY SPECIAL APPEARANCE TO ADVISE COURT 
OF LACK OF JURISDICTION OVER LOT 3 AND OWNERS OF LOT 3 

COMES NOW David D. O'Brien and Jane B. O'Brien, appearing 

specially by counsel, and for their motion to advise the court of 

the lack of jurisdiction over Lot 3 and the owners of Lot 3 of 

the Wendover Subdivision, state as follows: 

1. On or about June 4, 1986, Wexford Associates, Inc. 

conveyed Lot 3 of the Wendover Subdivision, Fairfax County ("Lot 

3"), to John Kowalczyk and Katherine Kowalczyk (the "Kowalczyks") 

by Deed recorded in Deed Book 6391 at Page 1639 among the land 

records of Fairfax County, Virginia. 

2. On July 16, 1986, George Atkisson and Carlotta T. 

Atkisson (the "Atkissons") filed a Bill of Complaint herein 

against Wexford Associates, Inc., but failed to include the 

Kowalczyks who were the record owners of Lot 3 at the time of 

filing. 

3. On July 18, 1986, the Atkissons recorded a Lis Pendens 

attaching a copy of the Bill of Complaint,· again with no 

05 4J. 
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reference to the Kowalczyks, or to Lot 3 of Wendover Subdivision. 

The Lis Pendens is recorded in Deed Book 6432 at Page 1596. 

4. On February 16, 1988, the Atkissons filed an Amended 

Bill of Complaint adding the individual lot owners, including the 

Kowalczyks as the owners of Lot 3. However, no lis pendens has 

ever been filed referencing the Kowalczyks or Lot 3. 

5. By order entered November 11, 1988, Judge Quinlan H. 

Hancock dismissed the Amended Bill of Complaint on demurrer. 

6. On May 22, 1989, the Supreme Court of Virginia reversed 

the decis i on of Judge Hancock and remanded the case for further 

proceeding. 

7. By Deed dated June 15, 1992, and recorded June 16, 

1992, in Deed Book 8160 at Page 277 among the land records of 

Fairfax County, Virginia, the Kowalczyks conveyed Lot 3 to .David 

D. O'Bri en and Jane B. O'Brien (the ''O'Briens"). 

8. As a result of the failure of the Atkissons to properly 

record and index a lis pendens in the O'Briens' chain of title, 

the O'Briens purchased Lot 3 without notice, actual or 

constructive, of the Atkisson's legal action to establish an 

easement in the Wendover subdivision. 

9. By letter dated February 24, 1995, just three months 

ago, the O'Briens received a letter from counsel for Defendants, 

notifying them of the existence of the litigation for the first 

time. 
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10. Under Virginia Code § 8.01-268, as bona fide purchasers 

without actual notice of the lis pendens, the O'Briens are not 

bound by the lis pendens and, therefore, are not bound by the 

various trial court orders and Virginia Supreme Court mandates 

entered herein. The object of the statute is to provide a means 

by which one desiring to purchase land, such as the O'Briens, may 

by an examination of the deed books ascertain whether or not 

there is a pending suit which may affect the title. Vicars v. 

Sayler, 111 Va. 307, 310, 68 S.E. 988 (1910). 

11. Moreover, because of the failure of the Atkissons to 

include the O'Briens, a necessary party to any action to 

establish an easement over Lot 3, any prior judgments are null 

and void. Patterson v. Anderson, 194 Va. 557, 570-571 , 74 S.E.2d 

195, cert. denied, 345 U.S. 965, 73 s. ~t. 952 (1953); McDougle 

v . McDougle, 214 Va. 636, 637-38, 203 S.E.2d 131 (1974) . 

No judicial proceeding can deprive a man of 
his property without giving him an 
opportunity to be heard in accordance with 
the provisions of the law, and if a judgment 
is rendered against him without such 
opportunity to be heard, it is absolutely 
void. A void judgment is in legal effect no 
judgment. By it no rights are divested and 
from it no rights are obtained. All claims 
flowing out of it are void. It may be 
attacked in any proceeding by any person 
whose rights are affected. 

Ha rris v . Deal, 189 Va. 675, 686-87, 54 S.E.2d 161 (1949). See 

also Mendenhall v. Douglas L. Cooper, Inc., 239 Va. 71, 387 

S.E . 2d 468 (1990); Allen v. Chapman, 242 Va. 94, 406 S.E.2d 186 

( 1991). 
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WHEREFORE, David D. O'Brien and Jane B. O'Brien, appearing 

specially by counsel, respectfully request that this court not 

enter any order concerning or relating to Lot 3, Wendover 

Subdivision, and that this Court take no action to the detriment 

of the O'Briens, who are not parties to this action and never 

have been. 

BLANKINGSHIP & KEITH 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

B 
VSB No. 28815 

Counsel for David D. O'Brien 
and Jane O~Brien 
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DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 



CERTIFICATE OF SERVICE 

I hereby certify that on this the ?i)YJ day of May, 1995, a 
true and correct copy of the foregoing was sent via facsimile and 
mailed by first class mail, postage prepaid to the following: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendants 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON and 
CARLOTTA T . ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., 
ET AL. 

Defendants. 

IN CHANCERY NO. 97823 

PETITION TO INTERVENE IN ORDER TO REQUEST THE 
COURT VACATE PRIOR JUDGMENTS AND SET A NEW TRIAL 

\ 

COME NOW David D. O'Brien and Jane B. O'Brien, by counsel, and 

f or their Petition to Intervene to Request the Court Vacate the 

Prior Judgments and Set a New Trial, state as follows: 

1. on or about June 4, 1986, Wexford Associates, Inc. 

("Wexford") conveyed Lot 3 of the Wendover Subdivision, Fairfax 

County ("Lot 3"), to John Kowalczyk and Katherine Kowalczyk (the 

"Kowalczyks") by Deed recorded in Deed Book 6391 at Page 1639 among 

the land records of Fairfax County, Virginia. 

2. On July 16, 1986, George Atkisson and Carlotta T. 

Atkisson (the "Atkissons") filed a Bill of Complaint herein against 

Wexford Associates, Inc . , but failed to include the Kowalczyks who 

were the record owners of Lot 3 at the time of filing. 

3. On July 18, 1986, the Atkissons recorded a Lis Pendens 

attaching a copy of the Bill of Complaint, again with no reference 

to the Kowalczyks, or to Lot 3 of Wendover Subdivision. The Lis 

Pendens is recorded in Deed Book 6432 at Page 1596. 
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4. on February 16, 1988, the Atkissons filed an Amended Bill 

of Complaint (the "Complaint") adding the individual lot owners, 

including the Kowalczyks as the owners of Lot 3. However, no lis 

pendens has ever been filed referencing the Kowalczyks or Lot 3. 

5. In their Complaint, the Atkissons sought to establish 

access through an express easement, prescriptive easement or an 

easement by necessity. 

6. By Order entered November 11, 1988, Judge Quinlan H. 

Hancock dismissed the Amended Bill of Complaint on demurrer. 

7. On May 22, 1989, the Supreme Court of Virginia reversed 

the decision of Judge Hancock and remanded the case for further 

proceedings. 

8. By Deed dated June 15, 1992, and recorded June 16, 1992, 

in Deed Book 8160 at Page 277 among the land records of Fairfax 

County, Virginia, the Kowalczyks conveyed Lot 3 to David D. O'Brien 

and Jane B. O'Brien (the "O'Briens"). 

9. In the course of the litigation and before the entry of 

judgment, the Atkissons became aware of the conveyance of Lot 3 to 

the O'Briens, but took no steps to add the O'Briens as parties to 

the case. 

10. on March 10, 1993, Judge Thomas A. Fortkort entered a 

final order, ruling that the Atkissons owned an express and 

prescriptive easement across the Wendover Subdivision, including 

Lot 3, but holding that the easement should be relocated across the 

property of the Fairfax County Park Authority. An appeal was filed 

by both the Fairfax County Park Authority and the Atkissons. 
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Significantly, no appeal was filed by the developer, Wexford, nor 

the various lot owners. 

11. On information and belief, following the entry of Judge 

Fortkort's judgment, the position of Wexford and the lot owners was 

that they had no reason to appeal the decision. Although they 

disagreed with the findings of the trial judge and had several 

issues to raise on appeal, they did not believe they were 

significantly harmed by the relief granted, (i.e., $100.00, nominal 

damages against each lot owner and $10,000 punitive damages against 

Wexford), and, thus, did not raise several valid objections to the 

court's f i nal order. 

12. Upon appeal, the Virginia Supreme Court determined that 

the Atkissons possessed an express easement through the Wendover 

Subdivision and that the trial judge had no authority to relocate 

the easement onto Fairfax County Park Authority property. The 

Court thus held that the express easement should be cleared of 

obstructions unless the parties can reach an agreement as to 

alternative access. Significantly, the Virginia Supreme Court 

could not address several objections noted by Wexford below because 

they were not raised on appeal, nor did the Court specifically 

locate the easement. 

13. As a result of the failure of the Atkissons to properly 

record and index a lis pendens in the O'Briens' chain of title, the 

O'Briens purchased Lot 3 without notice, actual or constructive, of 

the Atkissons' legal action to establish an easement in the 

Wendover Subdivision. 
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14. By letter dated February 24, 1995, the O'Briens received 

a letter from counsel for Defendants, notifying them of the 

existence of the litigation for the first time. 

15. Under Virginia Code § 8.01-268, as bona fide purchasers 

without actual notice of the lis pendens, the O'Briens are not 

bound by the lis pendens and, therefore, are not bound by the 

various trial court orders and Virginia Supreme Court mandates 

entered herein . 

. 16. Moreover, because of the failure of the Atkissons to 

include the O'Briens, a necessary party to any action to establish 

an easement over Lot 3, any prior judgments are null and void. 

17. If the Court were to proceed to locate an easement over 

and across the property of Lot 3 without providing the O'Briens a 

full and fair opportunity to litigate all issues in this case, it 

would constitute a violation of the O'Briens' due process rights 

under both the Fourteenth Amendment, U.S. Const. Amend. XIV, § 1 

and Article I, § 11 of the Constitution of Virginia. 

18. The issues, not raised on appeal by Wexford~ but 

pertinent to the merits of the easement claim, include, but are not 

limited to, the following: 

(a) Whether the express easement was abandoned in favor 
of the prescriptive easement route? In other 
words, did the predecessors of the Atkissons change 
the route of the easement as depicted in 
Plaintiffs' Exhibit ZZZ? [It should be noted that 
the route depicted on Plaintiffs' Exhibit ZZZ 
completely misses the O'Briens' pool . ] 

(b) Whether under Va. Code § 55-50, the owners of the 
lots in the Wendover Subdivision have the right to 
petition the court to relocate the easement? 
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(c) Whether the Atkissons actually own the "family 
cemetery" described as outlot A? 

(d) Whether there are other heirs who have an interest 
in the cemetery, and, therefore, must be added as 
necessary parties. 

(e) Whether the deed to Harold Miller, trustee, of the 
15-acre parcel plus the right-of-way, but excepting 
the cemetery, effectively extinguished the cemetery 
owners' right to the easement? 

(f) Whether, as opined by First American, the easement 
was extinguished by the Deed of Gift purporting to 
convey the easement to the Atkissons because it 
constituted a severance of the right-of-way from 
the dominant estate? 

(g) Whether, as argued by Wexford, the cemetery is 
located outside of the 15 acres and thus not on the 
dominant estate to which the easement is 
appurtenant? 

(h) Whether the O'Briens obtained title free and clear 
of the Atkissons' claim because of the failure of 
the Atki ssons to file a lis pendens as to lot 3? 

(i) Whether the owners of Lot 1 are necessary parties, 
and, thus, must be brought into the suit. 

WHEREFORE, David D. O'Brien and Jane B. O'·Brien, by counsel, 

respectfully request that this Court vacate the prior judgments and 

rulings in this matter and set a new date for trial on all issues, 

allowing the O' Briens a sufficient period of time in which to 

conduct discovery, and that this Court take no action to the 

detriment of the O'Briens, who have not been parties to this 

action, notwithstanding that they are necessary parties. 

5 

DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

28815 
O'Brien 

CERTIFICATE OF SERVICE 

I hereby certify that on this the ~ day of """""c:.....i_.=-=:.....,.q.~.,.--' 
1995, a true and correct copy of the foregoing was ma· first 
class mail, postage prepaid to the following: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc. 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., 
ET AL. 

Defendants. 

IN CHANCERY NO. 97823 

MEMORANDUM IN SUPPORT OF PETITION TO INTERVENE 
IN ORDER TO REQUEST THE COURT VACATE PRIOR JUDGMENTS 

AND SET A NEW TRIAL 

I. FACTS 

On June 4, 1986, Wexford Associates, Inc., ("Wexford"), a 

developer, conveyed Lot 3 of the Wendover Subdivision, Fairfax 

County ("Lot 3"), to John Kowalczyk and Katherine Kowalczyk (the 

"Kowalczyks"). On July 16, 1986, George Atkisson and Carlotta T. 

Atkisson (the "Atkissons") filed a Bill of Complaint herein against 

Wexford to establish an easement in the Wendover Subdivision, but 

failed to include the Kowalczyks who were the record owners of Lot 

3 at the time of filing. On July 18, 1986, the Atkissons recorded 

a notice of lis pendens attaching a copy of the Bill of Complaint, 

again with no reference to the Kowalczyks, or to Lot 3 of Wendover 

Subdivis i on. 

On February 16, 1988, the Atkissons filed an Amended Bill of 

Complaint adding the indiv idual lot owners, including the 

Kowalczyks a s the owners of Lot 3. However, no notice of lis 

pendens h as ever been filed referencing the Kowalczyks or Lot 3. 
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On June 15, 1992, the Kowalczyks conveyed Lot 3 to David D. O'Brien 

and Jane B. O'Brien (the "O'Briens"). As a result of the failure 

of the Atkissons properly to record and index a lis pendens notice 

in the O'Briens' chain of title, the O'Briens purchased Lot 3 

without notice, actual or constructive, of the Atkissons' legal 

action to establish an easement in the Wendover Subdivision. 

It was only in late February or early March of this year, that 

the O'Briens were first notified of the existence of the litigation 

and the easement claim. They received a letter dated February 24, 

1995, from counsel for Defendants, requesting permission to go on 

the O'Briens' property to conduct a survey of the claimed easement. 

II. ARGUMENT 

A. O'BRIENS NOT SUBJECT TO PRIOR ORDERS/JUDGMENTS IN ABSENCE 
OF PROPERLY FILED NOTICE OF LIS PENDENS 

It is undisputed that the Atkissons failed to file a proper 

notice of lis pendens prior to the O'Briens' purchase of Lot 3 . 

Under Virginia Code § 8 . 01-268, as bona fide purchasers without 

actual or constructive notice of the lis pendens, the O'Briens are 

not bound by the lis pendens and, therefore, are not bound by the 

various trial court orders and Virginia Supreme Court mandates 

entered herein. The object of the statute is to provide a means by 

which one desiring to purchase land, such as the O'Briens, may by 

an examination of the deed books, ascertain whether or not there is 

a pending suit which may affect the title. Vicars v . Sayler, 111 

Va. 307, 310, 68 S.E. 988 {1910). 
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B. O'BRIENS ARE NECESSARY PARTIES 

Moreover, because of the failure of the Atkissons to i nclude 

the O'Briens, a necessary party to any action to establish an 

easement over Lot 3, any prior judgments are null and void. 

Patterson v. Anderson, 194 Va. 557, 570-571, 74 S.E.2d 195, cert. 

denied, 345 U.S. 965, 73 S. Ct. 952 (1953); McDougle v. McDougle, 

214 Va. 636, 637-38, 203 S.E.2d 131 (1974). 

No judicial proceeding can deprive a man of 
his property without giving him an opportunity 
to be heard in accordance with the provisions 
of the law, and if a judgment is rendered 
against him without such opportunity to be 
heard, it is absolutely void. A void judgment 
is in legal effect no judgment. By it no 
rights are divested and from it no rights are 
obtained. All claims flowing out of it are 
void. It may be attacked in any proceeding by 
any person whose rights are affected. 

Harris v. Deal, 189 Va. 675, 686-87, 54 S.E.2d 161 (1949). See 

also Mendenhall v. Douglas L. Cooper, Inc., 239 Va. 71, 37 S.E.2d 

4 68 (1990); Allen v. Chapman, 242 Va. 94, 406 S.E.2d 186 (1991). 

C. DUE PROCESS RIGHTS UNDER BOTH U.S. AND VIRGINIA 
CONSTITUTIONS REQUIRE GRANTING PETITION 

Under the Fourteenth Amendment of the United States 

Constitution, § 1, no state shall "· . deprive any person of 

life, liberty, or property, without due process of law " 
Under Article I, § 11 of the Constitution of Virginia, the same due 

process rights are reiterated: II .. no person shall be deprived 

of his life, liberty, or property, without due process of law .. 

" These two due process clauses provide identical rights. 

Leftwich v. Berilacgua, 635 F. Supp. 238 (W.D. Va. 1986). 
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Notice and opportunity to be heard are fundamental to the 

notion of due process. Holmes v. Conway, 241 U.S. 624, 631-32 

(1916); Walt Robbins, Inc. v. Damon Corp., 232 Va. 43, 47, 348 

S.E.2d 223, 226 (1986). Due process requires that the opportunity 

to be heard be at a meaningful time and in a meaningful manner. 

Armstrong v. Manzo, 380 U.S. 545 (1965) (natural father receiving 

notice only after decree entered allowing adoption of his child was 

not accorded due process when subsequent hearing to set aside 

decree placed heavier burden on natural father than original 

proceeding would have). See also Ward Lumber Co. v. Henderson-

White Mfg. Co., 107 Va. 626, 59 S.E. 476 (1907); Commission of 

Fisheries v. Hampton Rds. Oyster Packers & Planters Assn., 109 Va. 

565, 64 S.E. 1041 (1909) (due process of law requires that a person 

shall have reasonable notice and a reasonable opportunity to be 

heard). 

In sum, in order to protect the O'Briens' rights to due 

process, the court must grant their petition and provide them with 

a meaningful and reasonable opportunity to be heard on all issues 

that concern th~ir property. 

D. INTERVENTION IS APPROPRIATE TO PROTECT 0' BRIENS' PROPERTY 
RIGHTS. 

The O'Briens, as the owners of Lot 3, are entitled to 

intervene in the pending litigation to protect their property 

interests. Pursuant to Rule 2:15 of the Rules of the Supreme Court 

of Virginia, "(a] new party ma y by petition filed by leave of court 

assert any claim or defense germane to the subject matter of the 

suit." In Layton v. Seawall Enterprises, Inc., 231 Va. 402, 344 
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S.E . 2d 896 (1986), the Virginia Supreme Court noted that "[i)n 

order for a stranger to become a party by i ntervention, he must 

assert some right involved in the suit." Id. at 406; quoting 

Lile's Equity Pleading and Practice at 91 (3rd Ed. 1952). 

The O'Briens unquestionably have a right to defend against the 

establishment or enforcement of an easement through their property. 

Indeed, the Atkissons seek to have the O'Briens' pool filled in, 

thereby significantly affecting their enjoyment of their home and 

greatly reducing the fair market value of their property. 

E. CONCLUSION 

The O' Br iens should be granted leave to intervene in the 

pending litigation to protect their property interests in Lot 3. 

In the absence of a properly filed notice of lis pendens, the 

O'Briens are not subject to the prior rulings in this matter and 

are entitled to a new trial on all issues in the case after a 

reasonable period to conduct discovery. Indeed, as they are 

necessary parties, all prior judgments are void. Finally, if the 

court were to deny the O'Briens' petition and proceed to establish 

or enforce the easement over Lot 3, it would constitute a violation 

of both the Fourteenth Amendment of the United States Constitution, 

§ 1, as well as Article 1, § 11 of the Constitution of Virginia. 
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DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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O'Brien 

CERTIFICATE OF SERVICE 

I hereby certify that on this the /Y- day of Au ~U-<;.f , 
1995, a true and correct copy of the foregoing was nt via 
facsimile and mailed by first class mail, postage prepaid to the 
following: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc. 
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VIRGIN IA 

I N THE CIRCl.TIT COlJRT OF FAIR.FAX COUNTY 

G£oRGf ,4TIC!s.so '1\) ~~ 
CARL6TTA 7. A1kIS~o.v 

) 

Plaintiff(s), ) 

VERSUS ) 

\JJ Ex FO ~D /h50C.JJ'f7 E"~ I :::i" Al(. ) 

Defendant(s). ) 

--

This cause ca.m1 on to be heard on the '3rJ day of fjlJj>~f- 19~ :Jn the 

p.j aii::iili~~~<i~J ..... I 5 ffiOtion f Or ~i°fi'oW\ .fv r~Y"lf't"1( 'Th ex Jr,. Jv ((~9£4(>~-l.Jtv 
Cowl \/e11cti"t A-,'oy 1,.J~me~ ~"'1 s.t' a N~w T.,-i'"-f ·. / 

Upon the matters presented to the Court at the hearing it is 

.ADJUDGED, ORDERED, and DECREED as follows : 

,/~e Pe-f,'f,'o.,.. j ~ 'J ('otl\ft-J a~J a f'.ew -fy,·<A r 
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-V I R G I N I A : .1 . ........ _ 

(' ~ r. - ,.., IN THE CIRCUIT COURT OF FAIRFAX COUNTY - · '....· :..: t., ~ I 
I • 

GEORGE ATKISSON ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

,... -. 
I ' --'-- . 

AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC . , et al. 

Defendants. 

INTERVENORS DAVID D. O'BRIEN'S AND JANE B. O'BRIEN'S 
MOTION AND MEMORANDUM IN SUPPORT 

OF MOTION TO DECLARE PRIOR JUDGMENTS VOID DUE TO 
LACK OF NECESSARY PARTIES 

·- -

COME NOW Intervenors David D. and Jane o. O'Brien, by counsel, 

and respectfully request that this Court rule that the previous 

judgment in this case issued by the Honorable Thomas A. Fortkort, and 

sustained in part and reversed in part by the Supreme Court of 

Virginia, is null and void and not binding upon the parties on the 

grounds set forth in the Motion and Memorandum In Support of Motion 

To Decla~e Prior Judgments Void Due To Lack Of Necessary Parties 

filed by Defendants Wexford Associates, Inc. and the individual 

Defendants, which Motion and Memorandum Intervenors David D. O'Brien 

and Jane B. O'Bri en hereby adopt and incorporate as if fully set 

forth herein. 

DAVID D. O'BRIEN a nd 
JANE B. O'BRIEN 

By Counsel 
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BLANKINGSHIP & KEITH, P.C. 
Suite 312 
4020 University Drive 
Fairfax, Virginia 22030 
(703) 691-1235 

By: 

CERTIFICATE OF SERVICE 

I hereby certify that a 9opy of the foregoing was mailed, first 
class postage prepaid, this _(_51--_ day of December, 1995, to: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc. 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

. _-.. ..... 

.. -. 
·­.. . \ . 

i._" : '=" -

GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v . CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants . 

INTERVENORS DAVID D. O'BRIEN'S AND JANE B. O'BRIEN'S 
MOTION TO DISMISS FOR FAILURE 
TO JOIN INDISPENSABLE PARTIES 

COME NOW Intervenors David D. and Jane o. O'Brien, by counsel, 

and hereby move to dismiss this action f or failure to join indispens-

able parties, as more f u l ly set forth in the attached Memorandum In 

Support Of Motion To Dismiss For Failure To Join Indispensable 

Parties. 

BLANKINGSHIP & KEITH, P.C. 
Suite 312 
4020 University Drive 
Fairfax, Virginia 22030 
(703) 691-1235 

By: 
VSB # 14116 

DAVID J. GOGAL, VSB # 28815 
Counsel for Intervenors 

DAVID D. O'BRIEN and 
JANE B. O' BRIEN 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a 9opy of the foregoing was mailed, first 
class postage prepaid, this Jl!::.. day of December, 1995, to: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc. 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v. CHANCERY NO . 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

INTERVENORS DAVID D. O'BRIEN'S AND JANE B. O'BRIEN'S 
MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS FOR FAILURE TO JOIN 
INDISPENSABLE PARTIES 

I . BACKGROUND 

In this action, the Plaintiffs, George and Carlotta T. 

Atkisson, seek to establish and enforce an easement to a family 

cemetery (the "Adams Family"). They have alleged three theories for 

such an easement: (1) express easement; (2) implied easement by 

necessity; and (3) prescriptive easement. 

At the present, the parties before the court consist of Plain-

tiffs George and Carlotta T. Atkisson and the Defendants: Wexford 

Associates, Inc.; James E. and Susan H. Henry (owners of Lot 2); 

Herbert and Barbara Vogel (owners of Lot 23); Katherine Kowalczyk 

(former owner of Lot 3); Mark L. Eckman and Vivian D. Datoff (owners 

of Lot 4); Patrick G. and Jane M. Deasy (former owners of Lot 4); 

Charles E. and Jeans. Andrews (owners of Lot 5); Brian T. and 

Elizabeth S. Mcvay (owners of Lot 6) ; M. Jack and Joanne Wilkenfeld 

(owners of Lot 7); Walter T. and Beth A. Morgan (owners of Lot 25) ; 
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Lawrence W. and Dianne B. Wyte (owners of Lot 38); and, Intervenors 

David D. and Jane B. O'Brien (current owners of Lot 3) . 

Plaintiffs, however, have failed to join all of the necessary 

parties to this litiga tion . The missing indispensable parties are: 

(1) the owners of Lot 1, over which the alleged express easement is 

located; (2) the heirs of Thomas Adams who excepted, and, thus, 

retained their interests in the family cemetery at the time of the 

conveyance of the property to Mr. Miller, Trustee, for development as 

a residential subdivision; and (3) the heirs of the fami l y members 

and parties to the Partition Decree recorded in Deed Book X5 at Page 

363, whose interest in the cemetery were reserved, and, thus, 

excluded from the conveyance of Partition Lot 2, to Thomas Adams . 

II. THE ABSENT NECESSARY PARTIES 

A. Absence of owners of Lot 1 

The alleged express easement as described in Deed Book, P5 at 

Page 361 apparently runs over and through Lots 7 , 6 , 5, 4, 3, 2 and 

1. · A copy of the plat prepared by Herman Courson of Springfield 

Engineering Corporation, P.C., dated March 3, 1995 and entitled "Plat 

Showing Express Easement Route on a Portion of Lots 1 Through 7" is 

attached as Exhibit A. The owners of Lot 1, Donald D. Hall and Joan 

P. Hall, however, are not currently parties to this litigation. On 

July 31, 1991, Plaintiffs nonsuited the owners of Lot 1 at the same 

time that they nonsuited other l ot owners of Wendover who they 

believed were not involved in the easement dispute. A copy of the 
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pertinent portion of the transcript from the trial is attached as 

Exhibit B. 

The absence of the owners of Lot 1 was raised by Judge Jane 

Marum Roush at the hearing on Intervenors' Petition To Intervene In 

Order To Request The Court Vacate Prior Judgments And Set A New Trial 

held on August 3, 1995. Judge Roush stated: 

. I'm very concerned about Lot 1, I'm not going to 
hide the ball on that. Lot 1 has a little corner under 
at least one plat I saw, you might want to look hard and 
see if you want (to] bring Lot 1 into it. 

A copy of the pertinent portion of the transcript of the hearing is 

attached as Exhibit c. 

Despite the Court's admonition and the fact that the owners of 

Lot 1 are necessary parties to litigation concerning the potential 

establishment of an easement over their property, the Plaintiffs have 

failed to add the owners of Lot 1 as parties to this case. 

B. Absence of Heirs of Thomas Adams 

It cannot be disputed that Carlotta T. Atkisson has no interest 

in any Adams family cemetery, and, thus, has no standing in this 

case. To the extent George Atkisson has any interest, it would be 

only in his capacity as a sub-heir of Thomas Adams through his mother 

Florence Atkisson, as argued by Plaintiffs before the Supreme Court 

of Virginia. 1 

1 George Atkisson may also lack standing if his mother, Florence Atkisson, 
still is alive. In response to Intervenors' interrogatory number 13, the 
Atkissons represented that Florence Atkisson is a "living heir" o f Thomas Adams. 
If this is true, she would be the interested party, and not her son. The entire 
action, thus, would need to be dismissed for lack of standing on the part of the 
Plaintiffs. 
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In the case of Fairfax County Park Authority v. Atkisson, 248 

Va . 142, 445 S.E.2d 101 (1994), U.S. cert. denied in 115 s.ct. 735 

(1994), the Supreme Court of Virginia analyzed the 1978 deed from the 

heirs to Mr. Miller as trustee and ruled in favor of Plaintiffs that 

"the deed did not convey the cemetery to Miller." Id . at 147. 

Although the judgment is void and not binding because of the absence 

of necessary parties, it certainly is persuasive on this one precise 

issue. Indeed, there is no reason to believe on appeal that in the 

event of further review, the Court's interpretation of the 1978 deed 

would be any different. Consequently, as the Supreme Court of 

Virginia has previously noted, to the extent Mr. Atkisson has an 

interest in the cemetery, it is in his capacity as "· .. an heir of 

Mr. Adams . II Id. at 146. A copy of the decision of the Supreme 

Court of Virginia is attached as Exhibit D. 

Inexplicably, Plaintiffs have failed to add as parties all of 

the other heirs of Thomas Adams, who likewise own an interest to the 

Adams' cemetery, and, therefore, are necessary parties to any 

litigation seeking easement rights for such cemetery. 

In response to discovery, the Atkissons stated that the living 

heirs of Thomas Adams include: 

Beulah A. Young; Carla A. Money; Agnes K. adams; Florence 
A. Atkisson; Oscar E. Krombholz; Louise A. Krombholz; 
DeWilton A. Adams; Ethel D. Adams; Charles P. Adams; 
Jeannette K. Adams; Stan Adams; Thomas E. Adams , Jr.; 
Mary E. Adams; Bert K. Adams; Betty K. Adams; Donald C. 
Baker; Agnes Elizabeth A. Baker; Robert B. Adams; Carma 
C. Adams; Norman Gresham; Anne A. Gresham; william M. 
Vipperman; Joan Vipperman; John Adams; and Mona Adams. 
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The Atkissons significantly also admitted that: 

The above-stated individuals are referenced in paragraph 
39 of the Complaint, but as shown by the Deed t o which 
these individuals are a party [the 1978 Miller Deed], the 
property they owned was conveyed without the conveyance 
of an interest in the cemetery. 

A copy of the Plaintiffs' answer to interrogatory number 7 is at-

tached as Exhibit E. 

Furthermore, in response to Intervenors' request for documents 

number 13 seeking "[a]ny and all documents relating or referring to 

any agreement between the Atkissons and any heirs concerning, 

reflecting or relating to any deed of their interests as alleged in 

paragraph 39 of their Complaint." The Atkissons had the following 

response: 

There are no such documents other than the deed itself 
from the heirs to Harold Miller . 

A copy of Intervenors' Request for Production of Documents and the 

Atkissons' supplemental responses are attached as Exhibit F. 

Since the heirs of Thomas Adams have not deeded their interests 

to the Atkissons as erroneously alleged in paragraph 39 of the 

Complaint, the heirs remain necessary and indispensable parties. 

c. Absence of Heirs of Other Family Members 

Plaintiff George Atkisson traces his interest in the Adams 

cemetery to a partition decree recorded in Deed Book XS at Page 356 

(the "Partition Decree"), wherein his grandfather, Thomas Adams, 

acquired his interest in "Lot 2, 11 a tract of 27 1 /2 acres ("Partition 

Lot 2"). By the express terms of the Partition Decree, a copy of 
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which is attached as Exhibit G, the Adams' cemetery is described and 

located as "[a ) burial lot of one fourth of an acre in the southeast 

corner of Lot No. 2 ... reserved as a family burial lot." 

sis added.) 

(Empha-

Moreover, the survey contained in the Partition Decree clearly 

provides that the conveyance of the 27 1/2 acres to Thomas Adams is 

"· .. exclusive of burial lot, which is one fourth of an acre and in 

the southeast corner of [Partition Lot 2]." Finally, the Decree 

itself states that " the burial ground . with ingress 

thereto and egress thereto shall remain for the permanent use of the 

families of the aforesaid parties." 

Thomas Adams, thus, never exclusively owned the 1/4 acre 

cemetery located on his Partition Lot 2. Instead, Thomas Adams' 

interest was in his capacity as a family member and party to the 

partition suit, an interest which he shared with other family members 

and parties to the partition suit. The other family members and 

parties involved in the partition suit include: Mary Saunders; R. L. 

Adams; Carrie Powell; Effie Powell; Olivia Adams; Adelbert Adams; 

Harmonia Adams; Irene Adams; Edna Adams; Sidney Adams; Truman Adams; 

Oscar Adams; Russell Adams; Lewis Adams; Rose McDaniel and Belle 

Smith ("the Family Members") (See Exhibit G). 

Although heirs of the Family Members have a legal interest in 

the Adams cemetery, no less an interest than that of Plaintiff George 

Atkisson, Plaintiffs have made no effort to locate any such heirs or 

add them as parties to this litigation. 
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III. ARGUMENT 

In the absence of the owners of Lot 1, the heirs of Thomas 

Adams, and the heirs, of the other Family Members, all indispensable 

parties to this litigation, this action must be dismissed, or 

Plaintiffs must be required to add such parties to this litigation. 

The Supreme Court of Virginia has consistently held that a 

court cannot render a valid judgment when necessary parties to the 

proceeding are not before the Court. 

Necessary parties include all persons, natural or 
artificial, however numerous, materially interested 
either legally or beneficially in the subject matter or 
event of the suit and who must be made parties to it, and 
without whose presence in court no proper decree can be 
rendered in the cause . This rule is inflexible, yielding 
only when the allegations of the bill state a case so 
extraordinary and exceptional in character that it is 
practically impossible to make all parties in interest 
parties to the bill, and, further, that others are made 
parties who have the same interest as have those not 
brought in, and are equally certain to bring forward the 
entire merits of the controversy as would the absent 
persons. 

This cardinal principle governing as to parties to suits 
in equity is founded upon the broad and liberal doctrine 
that courts of equity delight to do complete j ustice by 
determining the rights of all persons interested in the 
subject matter of litigation, so that the performance of 
the decree rendered in the cause may be perfectly safe to 
all who are required to obey it and that further 
litigation touching the matter in dispute may be 
prevented. 

Allen v. Chapman, 242 Va . 94, 99 , 406 S.E.2d 186 (1991); citing 

McDougle v. McDougle, 214 Va . 636, 637, 203 S.E.2d 131 , 133 (1974). 

The reason for the rule is to prevent a multiplicity of suits and to 

avoid depriving a person of his or her property without giving that 
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person an opportunity to be heard. Id. at 100; McDougle, 214 Va. at 

637, 203 S.E.2d at 133 . 

The Supreme Court of Virginia has on several occasions reversed 

judgments and dismissed actions with prejudice for the failure to add 

all indispensable parties. See James T. Bush Construction Co. v. 

Patel, 243 Va. 84, 86-87, 412 S.E.2d 703 (1992) (subsequent 

beneficiary of deed of trust is necessary party to mechanic's lien 

enforcement suit); Allen v. Chapman, 242 Va. 94, 100, 406 S.E.2d 186 

(1991) (junior lienors are necessary parties to a bill to foreclose on 

a deed of trust); Mendenhall v. Cooper, 239 Va. 71, 76, 387 S.E.2d 

468, 471 (1990) (owners, trustee and beneficiary of deed of trust are 

necessary parties to mechanic's lien enforcement suit); See also 

Harris v. Deal, 189 Va. 675 , 685-89 , 54 S .E.2d 161 

(1949) (commissioner's deed void in absence of heirs who were 

indispensable parties). 

In the case of Ferrel v. Giles, 178 Va. 518, 17 S.E . 2d 390 

(1941), the court confirmed that trial courts are without 

jurisdiction to adjudicate interests in land without all parties who 

have a joint interest in such land: The Ferrell case concerned a 

partition suit where the heirs of one of the owners were not made 

parties until after the decree of sale. The Supreme Court of 

Virginia held that since the land in question was jointly owned by 

the Plaintiff and the heirs, there could be no legal sale until all 

such heirs were made parties to the suit . 

After it came to the knowledge of the court that the land 
in question was jointly owned, then, in our opinion , the 
court was without jurisdiction to sell the land as a 
whole. 
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Id at 523. 

Likewise, now that this court is aware of the joint interests 

of the heirs of Thomas Saunders, as well as the interest of the heirs 

of the Family Members, it is clear that this court is without 

jurisdiction to adjudicate the interests in the cemetery and easement 

and this action must be dismissed in their absence. Moreover, in the 

absence of the owners of Lot 1, necessary and indispensable parties 

to an action to establish and enforce an easement over their 

property, any judgment rendered in their absence will be void. 

In sum, in the absence of these necessary parties, Defendants 

and Intervenors are threatened with multiplicitous and inconsistent 

litigation. In addition, these omitted parties are threatened with 

the adjudication, albeit invalid, of their property rights without 

due process afforded by both the Constitution of Virginia and the 

Constitution of the United States of America. 

BLANKINGSHIP & KEITH, P.C. 
Suite 312 
4020 University Drive 
Fairfax, Virginia 22030 
(703) 6 -1 5 

By: ·ofJ 

DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a .Gopy of the foregoing was mailed, first 
c lass postage prepaid, this _/_.>+-_day of December, 1995, to: 

Scott E. Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc. 
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V I R G I N I A 

IN THE CIRCUI T COURT OF FAI RFAX 

GEORGE ATKISSON 
AND 
CARLOTTA T. ATKISSON, 

Plain t iffs 
v . I n Chancery No . 97823 

WEXFORD ASSOCIATES, I NC. , et al . , 

Defendants 

MOTION IN LIMINE 

COME NOW, the Plainti ffs, GEORGE ATKISSON and CARLOTTA T . ATKISSON, 

by Counsel, and respectfully move t hat Defendants WEXFORD ASSOCIATES, 

INC., JAMES E. HENRY, SUSAN H. HENRY, HERBERT VOGAL, BARBARA VOGAL, JOHN 

KOWALCZYK, KATHERINE KOWALCZYK, PATRI CK DEASEY, JANE DEASEY / CHARLES 

ANDREWS, JEAN ANDREWS, BRIAN McVAY, ELIZABETH McVAY, M. JACK WILKINFELD , 

JOANNE WILKI NFELD, WALTER T. MORGAN, BETH A. MORGAN , LAWRENCE W. WYTE, 

DIANE B. WYTE , MARK ECKMAN and VIVIAN DATOFF be prohibiteq from presenting 

evidence and/or argument on any issues that have been previously argued 

or might have been ruled upon in t h e prior proceedings . A memorandum of 

points and authorit ies i n support of t his Motion is attached and 

1 incoi~orated by r e fere nce herein. 

RESPECTFULLY SUBMITTED, 

GEORGE ATKISSON 
CARLOTTA T . ATKISSON 
By Counsel 



BY : 

M 'l 1.a1~, 

FU Lakes 
F rfax, Virginia 
(703) 222-2200 
Counsel for Plaintiffs 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true copy of the foregoing was sent via U.S. 

30 day of-8&~- , to : postage prepaid, this 

David J. Gogal, Esquire 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 

Bernard E. Goodman, Esq . 
Goodman, Gary & Licks tein, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

c :\s\ms\Atkisson\MOinLIH .001 

scO~-~~·~~~ 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE T. A TKJSSON 
and 
CARLOTIA T. ATKISSON 

Plaintiffs, 

v . 

WEXFORD AS SOCIA TES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

MOTION AND MEMORANDUM IN SUPPORT OF MOTION 
TO DECLARE PRIOR JUDGEMENT VOID DUE TO 

LACK OF NECFSSARY PARTIES 

., 

COMES NOW, Defendants, Wexford Associates, Inc. ("Wexford"), James E. and Susan 

H. Henry, Herbert and Barbara Vogel, John and Katherine Kowalczyk, Patrick G. and Jane M 

Deasy, Charles E. and Jean S. Andrews, Brian T. and Elizabeth J. McVay, Joanne Wilkenfeld, 

M. Jack Wilkenfeld, Walter T. and Beth A. Morgan, Mark Eckman, Vivian P. Datoff, and 

Lawrence W. and Diane B. Wyte (collectively "Individual Defendants"), and respectfully request 

that this Court rule that the previous judgement in this case issued by the Honorable Judge 

Forkort is null and void and not binding upon the parties, and in support thereof state the 

following: 

MOTION 

1. On July 16, 1986, George and Carlotta Atkisson {"Atkisson") filed a Bill of 

Complaint against Wexford, Charles and Audry Hawthorne, James and Susan Henry, Herbert and 

Barbara Vogel, and the Fairfax County Park Authority. The Bill of Complaint sought relief 



against Wexford solely as the developer, Hawthorne as Wexford's grantor and not as a lot owner, 

and against Henry and Vogel as lot owners. On July 18, 1986, Atkisson recorded a makeshift 

notice of /is pendens which consisted of the Bi ll of Complaint with the hand written heading of 

"Lis Pendens" arguably against lots 2, 12, 13, 14, 15, 16, 18 and 23. The "L is Pendens" made 

no reference to any other owners or lots of the Wendover Subdivision Section III. On February 

16, 1988, Atkisson filed an Amended Bill of Complaint against Wexford, the Fairfax County 

Park Authority and the Individual Defendants with the exception of Mark Eckman ("Eckman") 

and Vivian P. Datoff ("Datoff') who purchased Lot 4 on June 10, 1994. No new /is pendens 

has ever been filed, and the only lots or lot owners that have not been non-suited and arguably 

encompassed by the /is pendens are lots 2 (Henry) and 23 (Vogel). 

2. At the present, the parties before the court consist of Plaintiffs George and Carlotta 

T. Atkisson; Defendants include: Wexford Associates, Inc.; James E. and Susan H. Henry 

(owners of Lot 2) ; Herbert and Barbara Vogel (owners of Lot 23); Katherine Kowalczyk (former 

owner of Lot 3); Mark L. Eckman and Vivian D. Datoff (owners of Lot 4); Patrick G. and Jane 

M. Deasy (former owners of Lot 4); Charles E. and Jean S. Andrews (owners of Lot 5); Brian 

T. and Elizabeth Mc Vay (owners of Lot 6); M. Jack and Joanne Wilkenfeld (owners of Lot 7); 

Walter T. and Beth A. Morgan (owners of Lot 25); Lawrence W. and Dianne B. Wyte (owners 

of Lot 38); and, Intervenors David D. and Jane B. O'Brien. 

3. This matter came before the Honorable Thomas A. Fortkort of the Circuit Court 

of Fai rfax County and testimony was taken on July 30, 1991, July 31, 199 1 and August 20, 1991 

regarding the existence of the alleged easement. On February 27, 1992, testimony was given 

before Judge Fortkort regarding the location of the alleged easement and on January 27, 1993, 
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regarding the value of the alleged easement. 

4. By Deed dated June 15, 1992, and recorded June 16, 1992, in Deed Book 8160 

at Page 277 among the land records of Fairfax County, Virginia, John and Katherine Kowalczyk 

("Kowalczyks") conveyed Lot 3 to David D. and Jane B. O'Brien ("O'Brien"). O'Brien purchased 

the property without notice of the suit. 

5. During the course of litigation and before the entry of judgement, Atkisson became 

aware of the conveyance of Lot 3 and took no steps to join O'Brien as parties. 

6. On March 10, 1993, Judge Thomas A. Forkort entered a Final Order, ruling that 

Atkisson owned an express and prescriptive easement across the Wendover Subdivision and 

relocating that easement to Fairfax County Park Authority property. 

7. Upon appeal, the Supreme Court of Virginia ruled that the Trial Court had no 

authority to relocate the easement and ordered that the easement be established through the 

Wendover Subdivision. Fairfax County Park Authority v. Atkisson, 248 Va 142, 149, 445 S.E.2d 

101, cert. denied, 115 S.Ct. 668 (1994). The Supreme Court also held the express easement 

should be cleared of obstructions unless the parties could reach an agreement for alternate access. 

Id at 149. Significantly, the objections of Wexford and the Individual Defendants below were 

not addressed because they were not presented on appeal, nor did the Supreme Court specifically 

locate the easement. Id. 

8. On May 25, 1995, the Honorable Judge Keith heard Petitioner's Motion for Entry 

of an Order consistent with the mandate of the Supreme Court of Virginia. Wexford and the 

Individual Defendants excepting Eckman and Datoff asserted that a portion of the easement was 

terminated as a matter of law (5/25/95 Tr. at 3 5), and that the judgment was void as all necessary 
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parties we~e not before the Court. Judge Keith scheduled another hearing on this matter for 

August 3, 1995 for the purpose of taking evidence on the termination of the easement, and then 

recused himself from the case. 

9. On August 3, 1995, the Honorable Judge Roush heard argument on O'Brien's 

Petition to Intervene. After hearing testimony and argument on this matter, Judge Roush granted 

O'Brien's Petition and scheduled a new trial, currently set for March 18, 1996. Specifically, the 

Circuit Court ruled: 

" that the O'Briens were necessary parties, without which the Court 
could not afford complete relief and (I) do not believe that their 
interests were adequately represented or that there was an identity 
of interest. I note that Judge Fortkort made all of his rulings or 
most of his dispositive rulings ... after the O'Briens were already 
in title ... and completely unaware of the suit. (8/3/95 Tr. at 69-
70). 

Since a new trial was granted, Judge Roush did not take evidence on the termination of 

the easement. 

10. Because of the failure of Atkisson to join O'Brien, necessary party to any action 

to establish any easement over Lot 3, any prior judgement is null and void and not binding upon 

any party. The Code of Virginia Section 8.0l-428(c) (1950 as Amended); Gulfstream Building 

Associates v. Britt. 239 Va. 178 (1990). 

11 . On September 27, 1995, Atkisson filed a Motion to Add Additional Parties 

requesting that the Court add Eckman and Datoff as defendants. Eckman and Datoff purchased 

Lot 4 Wendover Section ill from Deasy on June 10, 1994. As noted above, Lot 4 was not 

included in the /is pendens filing on July 18, 1986. 

12. At the time Eckman and Datoff entered into the contract and went to settlen • ...:nt 
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Judge Fortkort had ruled that Atkisson had a prescriptive and express easement, and had relocated 

that easement onto Fairfax County Property. Furthermore, the decision had been appealed solely 

by the Fairfax County Park Authority. Atkisson had no appeal or cross error pending and 

Wexford and the Individual Defendants chose not to appeal. 

13 . Eckman and Datoffs title insurance policy makes no mention of this litigation. 

(See Exhibit "l "). Plaintiff had no claims in the land records against Lot 4. 

14. On December 1, 1995, Wexford and the Individual Defendants filed a Motion to 

Add Additional Party Plaintiffs as Atkisson claims an interest in the burial lot and easement as 

an heir of Thomas Adams and all heirs are not present in this action. 

15. Because all the necessary parties were not before this Court, any prior judgement 

is null and void. The Code of Virginia Section 8.0l-428(c) (1950 as Amended); Gulfstream 

Building Associates v. Britt. 239 Va. 178 (1990). 

MEMORANDUM IN SUPPORT 

L TIIE JUDGMENT OF 11IE cmcurr COURT WAS VOID AS A MA TfER OF IA w 
AS ALL NECESSARY PARTIES WERE NOT BEFORE TIIE COURT. 

The enforcement of the easement route claimed by Plaintiff, but never expressly located 

by any Court, would necessarily affect the property rights of parties who were not before the trial 

court, namely O'Brien, Eckman and Datoff This Court reaffirmed the broad definition of 

"necessary parties" set forth in Gaddess v. Norris. 102 Va. 625, 630 (1904) by repetition in 

Mendenhall v. Cooper. 239 Va. 71 , 75 (1990), and Raney v. Four Thirty Seven Land Co .. 233 

Va. 513, 519-20 (1987) as follows: 

Where an individual is m the actual enjoyment of the subject 
matter, or has an interest in it, either in possession or expectancy, 
which is likely either to be defeated or diminished by the plaintiffs 
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claim, in such case he has an immediate interest in resisting the 
demand, and all persons who have such immediate interests are 
necessary parties to the suit. 

Because of the failure of Atkisson to include O'Brien, Eckman, Datoff and the Saunders' 

and Adams' heirs in the law suit any prior judgment is null and void. Patterson v. Anderson, 194 

Va. 557, 570-71 (1953); McDougle v. McDougle, 214 Va. 636, 637-38 (1974). 

No judicial proceeding can deprive a man of his property 
without giving him an opportunity to be heard in accordance with 
the provisions of law, and if such a judgment is rendered against 
him without such opportunity to be heard, it is absolutely void. A 
void judgment is in legal affect no judgment. By it no rights are 
divested and from it no rights were obtained. All claims flowing 
out of it are void. It may attacked at any proceeding by any person 
whose rights are affected. (Emphasis Added). 

Harrison v . Deal, 189 Va. 675, 686-87 (1949). See also, Mendenhall v. Douglas L. Cooper. Inc., 

239 Va. 71 (1990); Allan v. Chapman, 242 Va. 94 (1991). 

On July 25, 1995, O'Brien filed a Petition to Intervene ("Petition") in Atkisson v. Wexford 

Associates. Inc .. et al., Chancery No. 97823. Atkisson failed to include O'Brien's granters, 

Kowalczyk, who had purchased Lot 3 in June 1986, in their Bill of Complaint filed July 16, 

1986, and also failed to include Kowalczyk or Lot 3 in their recorded /is pendens. On February 

16, 1988, Atkisson fil ed an Amended Bill of Complaint adding several individual lot owners, 

including Kowalczyk as parties to the suit. However, no /is pendens has ever been filed against 

Kowalczyk or Lot 3. (5/25/95 Tr. at 22, 10-13). 

Between June 15, 1992, when O'Brien purchased Lot 3, and the entry of judgment in the 

instant case on March l 0, 1993, Petitioner had actual and constructive notice of the sale, but took 

no actions to join O'Brien in this action. Due to Atkisson's tl ure to record a /is pendens, 

O'Brien had no actual or constructive knowledge of the lawsuit 1Hilor the alleged easement until 
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February 1995 when they received a letter from counsel for Wexford and the Individual 

Defendants. 

On March 10, 1993, Judge Fortkort entered a final Order, ruling that Atkisson owns an 

express and prescriptive easement across Wendover, but relocating that easement across Fairfax 

County Park Authority property. On June 10, 1994, Eckman and Dato ff purchased Lot 4 from 

Deasy. Eckman and Datoff had some vague knowledge that there had been a law suit against 

Deasy regarding an easement. No /is pendens was ever filed against Lot 4 and the title insurance 

policy does not mention any litigation or claims against Lot 4. (Exhibit "l "). However, at the 

time of contract and settlement Judge Fortkort had ruled that the easement was to be relocated 

across Fairfax County Park Authority property and would therefore not effect Lot 4. The sole 

appellant in this matter was the Park Authority who contested the finding of an easement and the 

Court's authority to relocate said easement. 

Also on June l 0, 1994, The Virginia Supreme Court determined Petitioner possessed an 

express easement through Wendover to the burial lot, and the trial judge had no authority to 

relocate said easement onto Fairfax County Park Authority property. However, the Supreme 

Court never specifical ly located the easement. 

On August 3, 1995, Judge Roush heard Petitioner's Motion for Entry of an Order 

consistent with the mandate of the Supreme Court. O'Brien asserted that the ruling of the Court 

was void as to them, as they were bona fide purchasers for value without notice. Judge Roush 

specifically found that O'Briens had no notice of the lawsuit, (8/3/95 Tr. at 69-70), and granted 

the Petition and scheduled a new trial. 

When a necessary party is not joined, the Court has the authority to set aside the judgment 
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and order a new trial pursuant to the Code of Virginia §8.0l-428(c) (1950) and Gulfstream 

Building Associates v. Britt. 239 Va. 178 (1990). In Gulfstream. Daniel Smith instituted an 

adverse possession suit to clear the title to his land ("Lot 7"). Id at 180. In the adverse 

possession suit, Smith v. Stone. the Princess Anne County School Board (School Board) held 

title to Lot 5, the adjoining lot, and was not made party to the suit. Id at 181. Smith was 

awarded an overlapping portion of Lot 5 in that suit. Id at 180. Gulfstream, the plaintiff, took 

title to Lot 5 from the School Board. Id at 181 . In 1984, the Brinkleys (Smith's successor in 

interest) filed an action of ejectment against Gulfstream. Id. Gulfstream then brought suit in 

Chancery under Code of Virginia §8.01-428(c) and the Court's inherent equity power. The Court, 

in accordance with the Commissioner's findings ruled that "the metes and bounds description of 

Lot 7 in the Smith v. Stone decree was 'null, void, and of no effect' to the extent that it affected 

Lot 5." Id. Upon appeal the Circuit Court ruled "a non-party . .. may maintain a suit to set 

aside the allegedly damaging judgment if he has an interest which is jeopardized by enforcement 

of the judgment and the circumstances support a present grant of relief." Id at 181-182, citing 

Evens v. Asphalt Coach. Etc .. Co., 194 Va. 165, 175-76 (1952); Wilcher v. Robertson, 78 Va 

602, 617 (1884). 

In the instant case, O'Brien, Eckman and Datoff were not joined as parties to the suit and 

no /is pendens was ever filed on Lots 3 and 4. As noted above, the Trial Court found that 

O'Brien took possession of Lot 3 without notice of the suit. (Tr. 8-3-95 at p.67, 12-23 and 70, 

I) . O'Brien therefore, took title as a bonafide purchaser for value without notice. Additionally, 

Eckman and Datoff had no knowledge that the suit would actually effect their property. At the 

time of purchase and settlement there was a judgment that did not effect their property and the 
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Plaintiff's had no appeal or cross error pending in the Supreme Court. It was impossible to know 

the Supreme Court would address itself to an issue not before the court, in violation of its own 

Rules, and order an easement be established over Wendover ill. Eckman and Datoff took title 

as bona fide purchasers for value without notice. O'Brien, Eckman and Datoff clearly have 

interests in Lots 3 and 4 that are jeopardized by the Supreme Court's finding of an express 

easement that Atkisson contends crosses Lots 3 and 4. O'Brien's, Eckman's and Datoff's rights 

and interests in Lots 3 and 4 attached prior to any judgment being rendered. As such, the 

Hcircumstances support a present grant of relief' as the damage to O'Brien, Eckman and Datoff 

is permanent and severe. Gulfstream, 239 Va at 181. 

This Court went on to clarify when non-party relief is appropriate in Charles v. Precision 

Tune. Inc .. 243 Va 313 (1992) . The court stated that §8.0l-428(c) "does not create any new 

rights or remedies, but merely preserves a court's inherent equity power to entertain an 

independent action." 243 Va at 317, citing, Gulfstream. 239 Va at 178. The Court then stated 

the elements for this independent action in equity: 

( 1) a judgment which ought not, in equity and good 
conscienc:e, to be enforced; (2) a good defense to the alleged cause 
of action on which the judgment is founded; (3) fraud, accident, or 
mistake which prevented the defendant in the judgment from 
obtaining the benefit of his defense; ( 4) the absence of fault or 
negligence on the part of the defendant; and (5) the absence of any 
adequate remedy at law. 243 Va at 317-18. 

The above-mentioned test has been met in this case. First, the Atkisson judgment ought 

not, in equity and good conscience, be enforced against a non-party as it would result in a taking 

without due process of law. Second, O'Brien, Eckman and Datoff had no notice of the pending 

suit and is a bona fide purchaser for value. Third, it is Atkisson's own mistake or failing which 
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caused the prejudice to O'Brien, Eckman and Datoff Fourth, as noted above, the Court found 

that O'Brien was without notice because no /is pendens was fi led, thus, O'Brien is not at fault. 

Eckman and Datoff were not additionally not at fault as they also were without notice. Finally, 

O'Brien, Eckman and Datoff have no adequate remedy at law as they did not become aware of 

the suit and its effect until the appeals process was completed. 

The property interests of O'Brien, Eckman and Datoff were not affected by the Final 

Order entered by Judge Fortkort in the instant case. However, the directions in the Supreme 

Court's opinion regarding the removal of obstructions on the express easement cannot, as a matter 

of law, be ordered in the absence of these necessary parties. James T. Bush Construction Co. 

v. Patel, 243 Va. 84 (1992); Walt Robbins. Inc. v. Damon Corporation, 232 Va. 43 (1986). See 

Carter v. Sullivan, 28 1 Mass. 217, 183 N.E. 343 (1932); Di Leo v. Pecksto Holding Corn., 304 

N.Y. 505, l 09 N.E.2d 600 (1952). 

The prior judgement affects the interests of necessary parties who were not part of the 

litigation, in violation of the tenets of Virginia law articulated in James T. Bush Construction Co., 

243 Va. at 88, and Mendenhall, 239 Va. at 76. By virtue of principles of due process of law, 

O'Brien, Eckman and Datoff, are necessary parties in this case as Atkisson attempts to affect the 

property rights of these parties. James T. Bush Construction Co .. 243 Va at 88, 412 S.E.2d at 

705; Mendenhall, 239 Va at 75; Walt Robbins. Inc., 232 Va. at 47-48. Relief affecting the 

necessary parties may therefore not be ordered. James T. Bush Construction Co., 243 Va. at 88; 

Mendenhall. 239 Va. 74; Peatross v. Gray, 181 Va. 847, 859 (1943). 

Additionally, the judgment may not be enforced against any previous party as it is 

absolutely void. Harrison, 189 Va. at 686-87. The finding by Judge Roush that O'Brien was a 
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necessary party and not a part of the original lawsuit voided the judgment in Atkisson v. 

Wexford, Chancery No. 97823. "A void judgment is in legal effect no judgment (and) ... may 

be attacked at any proceeding by any person whose rights are affected." Harrison, 189 Va. at 

686-87. Additionally, the invalidity of the judgment as a whole and not just to necessary parties 

is a logical necessity in this case. Were the judgment to be void only as to O'Brien, Eckman and 

Datoff but binding on Wexford and the other Individual Defendants there could be dramatically 

inconsistent results. If the necessary parties were to prevail and no easement was found 

Wexford and the Individual Defendants' would be required to provide a useless easement. The 

plat, attached hereto as Exhibit "2" and incorporated be reference herein, depicts a portion of the 

easement described in the 15 Acre Deed. Without Lots 3 and 4 the easement is useless as it 

provides no access to the County Road. Also, inconsistent rulings could also occur if Atkisson 

prevailed at the trial against O'Brien,.Eckman and Datoff. The Court could award different types 

of easements or more importantly different routes for the easement. Therefore, Wexford and the 

Individual Defendants are also not bound by the previous judgment. 

Therefore, the judgment of the Circuit Court in Atkisson v. Wexford. et al., is void as to 

all parties as a matter of law as not all necessary parties were before the Court. 

11 

Respectfully submitted, 
WEXFORD AS SOCIA TES, INC. and 

INDIVIDUAL DEFENDANTS 
By Counsel 
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GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

ByJz~-
Bernard E. Goodman 
Counsel for Wexford Associates, Inc. 

and Individual Defendants 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Motion and Memorandum 
in Support of Motion to Declare Prior Judgment Void Due to Lack of Necessary Parties was 
mailed first class, postage prepaid, on this 1st day of December, 1995 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

Blb:fatico disk/wcx l 128.mn 

Bernard E. Goodman 
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VIRGIN I A: 

IN THE cmcurr COURT OF FAIRFAX COUNlY - - " - ~ 

GEORGE T. A TKlSSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD AS SOCIA TES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

MOTION AND MEMORANDUM IN SUPPORT OF 

-· 

MOTION TO DETERMINE IF ALLEGED EASEMENT IS TERMINATED 
AS A MA TfER OF LAW AT BIRD ROAD 

, , 
: - ' -....., 

CO.MES NOW, Defendants, Wexford Associates, Inc_ ("Wexford"), James E. and Susan 

H. Henry, Herbert and Barbara Vogel, John and Katherine Kowalczyk, Patrick G. and Jane M. 

Deasy, Charles E_ and Jean S_ Andrews, Brian T. and Elizabeth l McVay, M. Jack Wilkenfeld, 

Joanne Wilkenfeld, Walter T. and Beth A. Morgan, Mark Eckman, Vivian P. Datoff, and 

Lawrence W. and Diane B. Wyte (collectively "Individual Defendants"), by counsel, respectfully 

request that this Court rule that the alleged easements terminate at Bird Road, and in support 

thereof, state the following: 

MOTION 

1. The express easement claimed by the George T. and Carlotta T. Atkisson 

("Atkisson"), was created by a deed located in Deed Book HS at Page 237 in 1892 in the land 

records of Fairfax County, Virginia, ("the 15 Acre Deed") granting Thomas Adams a 15 acre 

parcel. The easement begins at Point G and provides access for the 15 Acre parcel to the 

"County Road." The easement was intended to serve solely as access to the 15 acre parcel. 

1.37 



2. Atkisson also alleges an easement by necessity and a prescriptive easement both 

of which allegedly follow the path of the express easement. 

3. The express easement was intended to serve as access from the 15 acre parcel to 

the "County Road." 

4. An easement by necessity only lies until access to a county road is provided. 

5. The purpose of the alleged easements is carried out once the alleged easements 

reach Bird Road, as access to the County Road has been provided. 

6. Due to the cessation to the purpose for which the portion of the easement 

southward of the northern edge of Bird Road was granted, this portion of the easement has been 

extinguished. American Oil Co. v. Leaman, 199 Va. 637, 653, 101 S.E.2d 540, 552 (1958). 

MEMORANDUM IN SUPPORT 

The 1892 deed granted the express easement for the purpose of granting access from Point 

G "to the County Road" for the land conveyed by the deed to Thomas S. Adams. As a result 

of the development of Wendover a new county road, Bird Road, was placed in the center of the 

subdivision. As a matter of law, the easement of Petitioner is terminated after Bird Road as the 

purpose of the easement has been fulfilled. McCreery v. The Chesapeake Corporation of 

Virginia, 220 Va. 227 (1979); American Oil Co. v. Leaman, 199 Va. 637, 653 (1958). 

The "County Road" referred to in the deed is no longer useable, as evidenced by the 

copies of the photographs attached hereto and incorporated by reference as Exhibit "l ". 

Additionally, this fact may be perceived by observation of the "County Road" in two directions 

at the point were it intersects Post Road. The area of the thirty (30) foot outlet road that leads 

from the easement terminating point to the nearest public road (Post Road) now contains a 
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narrow foot path behind the back yards of subdivision housing. It is filled with trees and brush. 

At one point it is crossed by a gully. Moreover, in 1983, the last time Petitioner contends he was 

able to maintain the easement, there were fallen trees across the road (7/3/91 Tr. at 44). It is 

not useable by vehicular traffic. 

More importantly, reaching the "County Road" referred to in the 1892 deed is no longer 

necessary in order to access the public road system, because the route of the express easement 

leads to Bird Road which is a part of the public road system that leads to all other public roads . 

Due to the cessation of the purpose for which the portion of the express easement southward of 

the northern edge of Bird Road was granted, this portion of the easement has been extinguished. 

McCreery, 220 Va at 232; Leaman, 199 Va. at 653; Hudson v. American Oil Co., 152 F.Supp. 

757, 764, affirmed, 253 F.2d 27 (4th Cir. 1958); Kogod v. Cogito, 200 F.2d 743 (D.C. Cir. 1952). 

The 1892 Deed specified that the easement was granted to achieve access from the land 

granted to Thomas A. Adams "to the County Road." (emphasis added). Plaintiff may not expand 

the use of the easement to the benefit of another property owned by Plaintiff some hundred years 

after the grant of the easement, because doing so would impose an additional burden on the 

servient estate that was not intended by the 1892 Deed. Walton v. Holland, 238 Va. 687, 690 

(1989). The use of the easement must be restricted to the terms and purposes of the grant. 

Nishanian v. Sirohi, 243 Va. 337, 339 (1992). Atkisson rejected a proposed easement to the 

street in 1986 because "he took unlicensed vehicles over there (the burial plot) and access from 

a public street wouldn't help him." (8/2/91 Tr. at 47.) Access to Atkisson's privately owned land 

has nothing to do with access to the fifteen ( 15) acre parcel or burial plot. Access from the 

burial plot to the public road is more conveniently achieved by following the express easement 
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route, or the alternate easement route proposed by Wexford, to Bird Road. (The alternate 

easement stopped at Lot 3 as O'Brien was not subject to the Courts jurisdiction.) Further 

extension of the easement has been terminated by operation of law as the thirty (30) foot outlet 

road no longer exists and Bird Road is much closer to the burial plot. McCreery, 220 Va. at 232; 

Leaman, 199 Va. at 653. 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By•~ 
Bernard E. Goodman 
Counsel for Wexford Associates, Inc. 

and Individual Defendants 

Respectfully submitted, 
WEXFORD ASSOCIATES, INC. and 

INDIVIDUAL DEFENDANTS 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Motion and Memorandum 
in Support of Motion to Determine if Alleged Easement is Terminated as a Matter of Law at Bird 
Road, first class, postage prepaid, on this 1st day of December, 1995 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

B/b:atkwon disl:Jweitn I J O.mot 

Bernard E. Goodman 
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VIRGIN I A: 
r --

IN THE cmcurr COURT OF FAIRFAX COUNlY 

GEORGE T. ATKISSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

MOTION AND MEMORANDUM IN SUPPORT OF 
MOTION TO COMPEL PIAINTIFFS 

~ ·-
. -r .'"; . 

TO JOIN ADDIDONAL PARlY PLAINTIFFS OR DISMISS TIIE CASE 

: ~, -..... 

; .' 

" ·I 

COMES NOW, Defendants, Wexford Associates, Inc. ("Wexford"), James E. and Susan 

H. Henry, Herbert and Barbara Vogel, John and Katherine Kowalczyk, Patrick G. and Jane M. 

Deasy, Charles E. and Jean S. Andrews, Brian T. and Elizabeth J. McVay, Joanne Wilkenfeld, 

M. Jack Wilkenfeld, Walter T. and Beth A. Morgan, Mark Eckman, Vivian P. Datoff, and 

Lawrence W. and Diane B. Wyte (collectively "Individual Defendants"), and respectfully request 

that this Court compel Plaintiffs, George Atkisson and Carlotta Atkisson ("Atkisson") to join 

additional party plaintiffs in this matter or dismiss the case against them, and as grounds therefore 

state the following: 

I. Plaintiffs George T. Atkisson and Carlotta T. Atkisson ("Atkisson") claim an 

interest in a family burial lot referenced in Deed Book XS at Page 356 in .the land records of 

Fairfax County ("Partition Deed") as heirs of Thomas Adams. 

2. The Partition Suit was brought to partition the land of Mary Saunders between her 
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Family Members ("Family Members"). The other family members and parties involved in the 

partition suit include: Mary Saunders; R. L. Adams; Carrie Powell; Effie Powell; Olivia Adams; 

Adelbert Adams; Harmonia Adams; Irene Adams; Edna Adams; Sidney Adams; Truman Adams; 

Oscar Adams; Russell Adams; Lewis Adams; Rose McDaniel and Belle Smith. The Partition 

Deed created several partition lots including Partition Lot 2 which was conveyed to Thomas 

Adams. The Partition Deed references a burial lot on Partition Lot 2 of "one fourth an acre in 

the South east comer of Lot No. 2" (Partition Deed at Page 358) and created an express easement 

to Partition Lot 2. The entire partition property and each of seven partition lots was measured 

exactly by metes and bounds. The burial lot has no metes and bounds. Thus the precise shape 

and exact location are unknown. However, the Partition Deed contained a plat of the properties 

and depicts the rough location of the burial lot. A copy of this plat is attached hereto and 

incorporated by reference as Exhibit "1 ". The Partition Deed expressly reserved the right of use 

and access to the family burial lot for the Family Members. To this day, the Family Members 

and their heirs retain an interest in the burial lot under the Partition Deed. 

3. Thomas Adams died intestate in 1941. (7/31/91 Tr. at 83). Thus Partition Lot 2 

designated as containing the burial lot in the Partition Deed passed by intestate succession to the 

heirs of Thomas Adams. Plaintiff George Atkisson claims to be the grandson of Thomas Adams. 

(7/31/91 Tr. at 7). Carlotta T. Atkisson is not an heir of Thomas Adams. 

4. The Supreme Court of Virginia in Fairfax County Park Authority v. Atkisson, 248 

Va. 142 (1994) expressly adopted Plaintiffs argument and ruled that the family burial lot was not 

conveyed to Harold Miller as Trustee by the deed recorded in Deed Book 4865 at Page 13 in the 

land records of Fairfax County ("Heir's deed"). While this decision is not binding and is in fact 
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void, it is persuasive authority as to how the Supreme Court will rule on the Deed if it is 

presented with that issue. The family burial lot did not validly pass in any documents and all 

of the Family Members' heirs and Thomas Adams' heirs retain an interest in it. Even assuming 

arguendo that the Heir's Deed validly conveyed the interest of the heirs of Thomas Adams in the 

burial lot, it does not effect the rights of the heirs of the Family Members. 

5. Plaintiff George Atkisson testified under oath in open court that: he would 

maintain the "road" with his uncles and brothers (7/31/91 Tr. at 24); that he "had committed to 

about fifty people (who were) . . .. the heirs and sub-heirs, if you will, their children" of Thomas 

Adams that he would maintain the road (7/31191 Tr. at 68-69); and that Thomas and Ida Adams 

had nine children of whom 2 were still living (at the time of the trial in 1991). (7/31/91 Tr. at 

75). 

6. There is no allegation that George Atkisson represents the interest of the Family 

Members' heirs, and no proof he represents the interest of the Thomas Adams heirs. 

7. To avoid duplicitous proceedings, all interested and necessary parties must be 

before the court. Were the Defendants to receive a judgement in their favor another heir could 

institute the same action and force them to defend this issue again. 

8. The Court has the authority under the Code Of Virginia Section 8.0l-5(A) (1950 

as Amended) and Rule 3 :9A of the Rules of the Supreme Court of Virginia (1950 as Amended) 

and its equity powers to join additional parties when the ends of justice require. 

MEMORANDUM 

The Code of Virginia Section 8.0l-5(A) states in part "whenever such nonjoinder shall 

be made to appear by affidavit or otherwise, new parties may be added ... by order of the court 
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at any time as the ends of justice may require." Joinder is warranted when (1) complete relief 

cannot be granted to the parties without him or (2) he claims an interest that may subject the 

parties to double, multiple or inconsistent obligations. Rule 3 :9 A of the Rules of the Supreme 

Court of Virginia (1950 as Amended). Such a nonparty may be made a plaintiff, a defendant or 

an involuntary plaintiff. Id. The purpose of §8.01-5 is to allow the adding or dropping of parties 

"until all parties necessary for the just disposition of the case are before the court." Revisers' 

Note to §8.01-5. Additionally, this court has determined that the permissive language "may" in 

§8.01-5 will be interpreted as "shall" in the statute which seeks to further the ends of justice. Lee 

v. Mutual Reserve Fund Life Ass'n, 97 Va. 160, 33 S.E. 556 (1899). (decided under former §8-

96). 

In the instant case, the heirs of the Family Members and Thomas Adams retain an interest 

in the family burial lot. Were the Defendants to receive a judgment in their favor another heir, 

not a party to the current litigation, could reassert the claims brought by Mr. Atkisson. The 

Defendants would thus again be required to incur costs, expenses and the inability to sell their 

land in connection with the new lawsuit. The current litigation is rapidly approaching its tenth 

year. It is in the interest of justice and all the parties to require the presence of all necessary 

parties before the court. The failure to join the heirs would subject the Defendants to a 

substantial risk of double multiple or inconsistent obligations. Rule 3:9A. 

Additionally, where a necessary party is not subject to the Court's jurisdiction it must be 

dismissed as any judgment rendered in the absence of said party is void. Mendenhall v. Cooper, 

23 9 Va. 71, 3 87 S.E.2d 468 (1990). 

WHEREFORE, Defendants Wexford, James E. and Susan H. Henry, Herbert and Barbara 
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Vogel, John and Katherine Kowalczyk, Patrick G. and Jane M. Deasy, Charles E. and Jean S. 

Andrews, Brian T. and Elizabeth J. McVay, Joanne Wilkenfeld, M. Jack Wilkenfeld, Walter T. 

and Beth A. Morgan, Mark Eckman, Vivian P. Datoff, and Lawrence W. and Diane B. Wyte 

respectfully request that this Court compel the Plaintiffs to join the additional parties plaintiff 

or dismiss this case with prejudice and award Wexford and the Individual Defendants its costs 

and attorney's fees and any other relief it deems just and reasonable. 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

~:3)~-------
Bernard E. Goodman 
Counsel for Wexford Associates, Inc. 

and Individual Defendants 

Respectfully submitted, 
WEXFORD ASSOCIATES, INC. and 

INDIVIDUAL DEFENDANTS 
By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Motion and Memorandum 
in Support of Motion to Compel Plaintiffs to Join Additional Party Plaintiffs or Dismiss the Case 
first class, postage prepaid, on this 1st day of December, 1995 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

B/b:fatico disl:Jwcxl 128.mnt 

P~U---
Bemard E. Goodman 
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VIRGIN I A: -. 
IN 1HE cmcurr COURT OF FAIRFAX COUNTY 

,.. ·-' r· ~ 
, . I ~ 

' . -.'. , . 

, / I 

GEORGE T. ATKISSON 
and 

• I 

CARLOTTA T. ATKISSON 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

··-. I 

Plaintiffs, 

v. In Chancery No. 97823 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

MOTION FOR DISMISSAL wrm PREJUDICE OF IMPROPER PARTIES 

COMES NOW, Defendants John and Katherine Kowalczyk ("Kowalczyk") and Patrick 

G. and Jane M. Deasy ("Deasy"), by and through counsel, and for their Motion for Dismissal 

with Prejudice of Improper Parties, state as follows: 

1) On or about June 4, 1986, Wexford Associates, Inc. conveyed Lot 3 of the 

Wendover ill Subdivision, Fairfax County ("Lot 3"), to Kowalczyk by deed recorded in Deed 

Book 6391 at Page 1639 among the land records of Fairfax County, Virginia. 

2) By a deed dated June 15, 1992, and recorded June 16, 1992, in Deed Book 8160 

at Page 277 among the land records of Fairfax County, Virginia, Kowalczyk conveyed Lot 3 to 

David D. O'Brien and Jane B. O'Brien ("O'Brien"). 

3) On or about 1992 John Kowalczyk was murdered in Fairfax County, Virginia. 

4) On or about October, 1993 Katherine Kowalczyk moved to California. Her current 

address is unknown to counsel. 

5) On or about August 1, 1995, O'Brien filed a Petition to Intervene in the above-

captioned matter and on August 3, 1995 by Order of the Honorable Jane M. Roush were added 
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as Interveners to the suit. 

6) On or about June 10, 1994, Deasy conveyed Lot Number 4 in the Wendover ID 

Subdivision ("Lot 4) in Fairfax County to Mark L. Eckman ("Eckman") and Vivian P. Datoff 

("Datoff'). 

7) On a Motion of Plaintiffs, Eckman and Datoff were added as additional parties by 

Order of the Honorable Jane M. Roush on October 6, 1995. 

8) Plaintiffs Bill of Complaint, Amended Bill of Complaint, and Second Amended 

Bill of Complaint seeks to establish an easement over the relevant lots. As Kowalczyk and 

Deasy are no longer lot owners, a judgment commanding them to grant access over lots they no 

longer own would be meaningless. 

9) As fohn Kowalczyk is deceased the Court cannot enter a judgment against him. 

Were John Kowalczyk a proper party, his estate would be the proper defendant. Rule 2: 16 of 

the Rules of the Virginia Supreme Court (1950 as Amended). 

I 0) This Court cannot enter a meaningful or enforceable judgment against Kowalczyk 

and Deasy. 

WHEREFORE, John Kowalczyk, Katherine Kowalczyk, Patrick G. Deasy and Jane M. 

Deasy, by counsel, respectfully request this Court enter a dismissal with Prejudice in their favor 

in the above-captioned matter. 
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JOHN KOWALCZYK 
KA TIIERINE KOWALCZYK 
PATRICK DEASY 
JANE DEASY 
By Counsel 
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GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By ~..____~ 
Bernard E. Goodman, Esquire 
Counsel for Defendants 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Motion for Dismissal with 
Prejudice of Improper Parties was mailed first class, postage prepaid, on this 1st day of 
December, 1995 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

Blb:atkis.on disklwcxn 120.mot 

~ 
Bernard E. Goodman 
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V I R G I N I A 

GEORGE ATKISSON 
AND 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

CARLOTTA T. ATKISSON , 

Plaintiffs 

rnrn@~~wm1m 

lfil 0 EC 1 S ·i995 J.W 

G <Jv L. 
-··-·-············~···~-~~= 

V. In Chancery No. 97823 

WEXFORD ASSOCIATES, INC., et al., 

Defendants 

OPPOSITION OF PLAINTIFFS, GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON, TO MOTION 

TO COMPEL TO JOIN ADDITIONAL 
PARTY PLAINTIFFS OR DISMISS THE CASE 

COMES NOW, Plaintiffs, George Atkisson and Carlotta Atkisson, by 

counsel, and submit the following in opposition to the Motion to Compel 

Plaintiffs to Join Additional Party Plaintiffs or Dismiss the Case of 

Wexford Associates, Inc. and the individual Defendants: 

1. Defendants assert in their Motion that heirs of the family 

members t o the petition suit set forth in Deed Book XS at page 3S6 must 

be added to the suit as additional Plaintiffs as they retain an interest 

in the burial lot under the Partition Deed. 

2 . The heirs of Thomas Adams have quit-claimed their interest in 

the cemetery to George and Carlotta Atkisson, contrary to the assertions 

of Defendants. 

3. The assertion that the family members subject to the partitioned 

deed are necessary parties is not supported by the language of the 

partition decree. Thomas Adams received Lot 2, which contains a portion 

of the cemetery, in fee simple. See Book XS, page 3S7. The order of the 

Court in the partition decree states: 
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that the burial ground designated therein with 
ingress thereto and egress therefrom shall remain for 
the permanent use of the families of the aforesaid 
parties. 

Book XS, page 363 

This reservation of use in no way diminishes the granting of this 

real property to Thomas Adams in fee simple. 

4 . The interest that the other family members have in this property 

is not defined by the partition decree and is certainly not sufficient of 

an interest to require their addition to this suit as necessary parties. 

5. Any interest that the family members may have in this cemetery 

has been clearly abandoned. Since the partition decree of 1896, from 

which Defendants assert the family members interest was created, no family 

member has attempted to assert any ownership interest and/or use in said 

cemetery. To require the addition of numerous and unidentified parties 

as necessary parties to this lawsuit, who have not asserted any claim or 

use in said cemetery for nearly a century would be a gross injustice. 

Additionally, it is unknown who the heirs are of the family members, who 

is alive and who is deceased, and it would involve great expense and time 

to ascertain the heirs' present identities and addresses. To require the 

Plaintiffs to undergo such great expense and further delay is not 

equitable and certainly is not reasonable given the uncertain nature of 

the family members interest in the family cemetery. 

WHEREFORE, Plaintiffs, George Atkisson and Carlotta Atkisson , by 

counsel, respectfully request that the Motion of Defendants to Compel 

Additional Party Plaintiffs or Dismiss the Case should be denied. 

2 
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BY: 
6233 

#220 

RESPECTFULLY SUBMITTED, 

GEORGE ATKISSON 
CARLOTTA T . ATKISSON 
By Counsel 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true copy of the foregoing was sent via U. S. 

Mail, postage prepaid, this ~day of December, 1995, to: 

c:\s\ms\atkisson\OPP2M02.ADD 

David J. Gogal, Esquire 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 

Bernard E. Goodman, Esq. 
Goodman, Gary & Lickstein, P . C. 
8500 Leesburg Pike, Suite 7000 
Vienna , Virginia 22182 
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V I R G I N I A 

@rn@~~w~)m 
ill! 0 EC 1 ~ 1995 J.W 

_____ eo_rei L . . ............. . 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND 
CARLOTTA T. ATKISSON, 

Plaintiffs 
v. 

WEXFORD ASSOCIATES , INC., et al., 

Defendants 

In Chancery No. 97823 

OPPOSITION OF PLAINTIFFS, GEORGE ATKISSON AND CARLOTTA T. 
ATKISSON, TO MOTION OF INTERVENORS, DAVID O'BRIEN AND JANE O'BRIEN 

FOR FAILURE TO DISMISS FOR FAILURE TO JOIN INDISPENSIBLE PARTIES 

COMES NOW, Plaintiffs, George Atkisson and Carlotta Atkisson, by 

counse l , and submit the following in opposition to the Motion of 

Intervenors, David O' Brien and J ane O'Brien, for Failure to Dismiss f or 

Failure to Join Indispensible Parties: 

1 . The first necessary party that the Intervenors allege are absent 

are the owners of Lot 1. Plaintiffs' Exhibit ZZZ clearly demonstrates 

that the Atkisson easement is not encroached upon the property line o f Lot 

1. The plat prepared by Herman Corsen and identified as Exhibit A to the 

Intervenors' Motion indicates that the express easement doesn encroach 

upon Lot 1. It is the Plaintiffs' position that the testimony at trial 

in this matter will d e monstrate that the location of the easement is as 

depicted on Plaintiffs' Exhibit ZZZ. 

If the Court is of the opinion that it is necessary for the full and 

fair adjudication of all interested parties interest that the owners of 

Lot 1 be added as an indispensible party, Plaintiffs will not object to 

said addition. 
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2. Th e heirs of Thomas Adams, who signed the 1978 Deed to Harold 

Miller have, in fact , quit-claimed their interest to George and Carlotta 

Atkisson. Copies of the Quit-claim Deeds are attached and have been 

recorded in Land Records. 

By a footnote in Intervenors' Motion, it appears as if they are 

presenting the argument that Mr. Atkisson's mother is still living and 

therefore Mr. Atkisson has no standing to pursue this action. Plaintiffs 

demand and eagerly await evidence of the resurrection of Mr. Atkisson's 

mother. 

3. Intervenors also allege in their Motion that the heirs to the 

family members referenced in their Partition Decree located at Deed Book 

XS at page 3S6 must be added as additional parties. 

4. The assertion that the family members subject to the partitioned 

deed are necessary parties is not supported by the language of the 

partition decree . Thomas Adams received Lot 2, which contains a portion 

of the cemetery, in fee simple. See Book XS , page 3S7. The order of the 

Court in the partition decree states: 

that the burial ground designated therein with 
ingress thereto and egress therefrom shall remain for 
the permanent use of the families of the aforesaid 
parties. 

Book XS , page 363 

This reservation of use in no way diminishes the granting of this 

real property to Thomas Adams in fee simple. 

S. The interest that the other family members have in this property 

is not defined by the partition decree and is certainly not sufficient of 

an interest to require their addition to this suit as necessary parties. 

2 
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6. Any interest that the family members may have in this cemetery 

has been clearly abandoned. Since the partition decree of 18 96 , from 

which Defendants assert the family members interest was created, no family 

member has attempted to assert any ownership interest and/or use in said 

cemetery . To require the addition of numerous and unidentified parties 

as necessary parties to this lawsuit, who have not asserted any claim or 

use in said cemetery for nearly a century would be a gross inj ust ice. 

Additionally, it is unknown who the heirs are of the family members, who 

is alive and who is deceased, and it would involve great expense and time 

to ascertain the heirs' present identities and addresses. To require the 

Plaintiffs to undergo such great expense and further delay is not 

equitable and certainly is not reasonable given the uncertain nature of 

the family members interest in the family cemetery. 

WHEREFORE, Plaintiffs , George Atkisson and Carlotta Atkisson, by 

counsel, respectfully request that the Motion of Defendants to Compel 

Additional Party Plaintiffs or Dismiss the Case should be denied. 

WHEREFORE, for the reasons stated above, Plaintiffs, George Atkisson 

and Carlotta Atkisson, by counsel, respectfully request that the Motion 

of Intervenors , David O'Brien and Jane O'Brien, for Failure to Dismiss for 

Failure to Join Indispensible Parties should be denied. 

3 
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RESPECTFULLY SUBMITTED, 

GEORGE ATKISSON 
CARLOTTA T. ATKISSON 
By Counsel 
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BY:-
#26233 

air Circle, #220 
x, Virginia 22033 
222-2200 

CERTIFICATE OF MAILI NG 

I HEREBY CERTIFY that a tj~opy of the fo rego ing was sent via U.S. 

Mail, postage prepaid, this day of December , 1 995 , to: 

c:\s\ms\atkisson\OPP2M02.DIS 

David J. Gogal, Esquire 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 

Bernard E . Goodman, Esq. 
Goo dman, Gary & Lickstein, P.C . 
8500 Leesburg Pike, Suite 7000 
Vienna , Virginia 22182 

s[~ 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND 
CARLOTTA T. ATKISSON 

Plaintiff, 

V. IN CHANCERY NO. : 97823 

WEXFORD ASSOCIATES, INC., et al., 

Defendants . 

PLAINTIFFS' MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO DEFENDANTS ' 

MOTION TO DECLARE PRIOR JUDGMENT VOID 

COMES NOW, the Plaintiffs, George Atkisson and Carlotta Atkisson, by 

Counsel, and for thei r opposition to Defendant's Motion state as follows : 

ARGUMENT 

In their Motion, Defendant ' s rely on Virginia Code§ 8.01 - 428 (d) 1 

(1992 , as amended), for the proposition that, because Mark Eckman, Vivian 

Datoff, and David D. and Jane B. O' Brien were not made parties in the 

underlying lawsuit, any prior judgment is null and void as to all 

Defendants. 

As a preliminary matter, Defendants have procedurally erred in 

bringing this matter as a Motion . Under §8 . 01 - 428 (d), an independent 

action may be brought to relieve a party from any judgment or proceeding, 

or to set aside a judgment. The Defendants have failed to do this by 

filing their Motion as part of the same underlying case, rather than as 

a separate action. Because the equity power of the Court to set aside a 

1 Defendants erroneously cite Virginia Code § 8. 01-428 (c) 
(1950, as amended), which was amended in 1992 and which 
redesignated former subsection C as present subsection D. 
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judgment is properly exercised only in an independent proceeding, the 

Defendants' motion to vacate the judgment should be refused . See Byrum v. 

Lavoe and Gordon , 225 Va. 362, 365 (1983) ; Basile v . America Filter 

Service, 231 Va . 34, 38 (1986); McEwen Lumber v. Lipscomb Bros. Lumber, 

234 Va. 243 (1987). 

II. 

Defendants assert that Eckman, Datoff and O'Brien were necessary 

parties to the underlying suit, and that failure to join them as parties 

renders the entire judgement void as to all Defendants. Despite the 

Defendants' assertions however, the facts at issue in Judge Fortkort's 

decision reveal that Eckman, Datoff, and O'Brien were not necessary 

parties. 

In Allen v. Chapman , 242 Va. 94 (1991), the Supreme Court of Virginia 

defined necessary part es as " all persons ... materially interested either 

legally or beneficially in the subject matter or event of the suit and 

must be made parties to it, and without whose presence in Court no proper 

decree can be rendered in the cause. 11 Id . at 99 (emphasis added) . 

Plaintiffs do not dispute that the individual property owners in this case 

had a material interest in the outcome of this lawsuit; however, their 

presence was not necessary in the decision made by Judge Fortkort. Judge 

Fortkort's ruling was based solely upon the fact that, at the time Wexford 

decided to develop the subject property, it had knowledge that the land 

over . which it planned to build contained an easement. Judge Fortkort ' s 

decision, therefore, was made independently of any of the individual 

defendants and was based only upon the actions taken by Wexford 

Associates, Inc., which pre-dated the individual defendants purchase of 

the subject property. 
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III. 

The Defendants' claim that Eckman and Datoff are necessary parties 

is unfounded . As set forth in Defendants' statement of facts, Eckman and 

Datoff did not become owners of the property known as "Lot 4" until June 

10, 1994, over one year after Judge Fortkort's final order dated March 1 0 , 

1993. Clearly it would have been impossible for Plaintiffs to name Eckman 

and Datoff at any time during the underlying proceeding. 

Furthermore, Eckman and Datoff ' s predecessors in title to "Lot 4", 

Patrick G. and Jane M. Deasey, were parties to the sui t, and therefore 

shared the same interest in the litigation as Eckman and Datoff. Based 

on the foregoing, it is clear that Eckman and Datoff were not n ecessary 

parties to this lawsuit. 

Moreover, any assertion that Eckman and Datof f purchased Lot 4 

without actual notice of the lawsuit is baseless. Both have admitted to 

being informed of a possible lawsuit prior to taking title, and in fact 

Mr . . Eckman admitted during deposit i on that he had purchased additional 

title insurance for that very reason. 

Regardless of the foregoing, however, Eckman and Datoff's complaints 

over lack of lis pendens is inapposite in this proceeding , and should have 

no effect on determining the validity of Judge Fortkort ' s ruling.· 

IV. 

Finally, even if the O' Briens are considered necessary parties to the 

lawsuit , that alone should not b e grounds for declaring the entire 

judgment void as Defendants argue . In support of the ir assertion , 

Defendants rely primarily on Virginia Code §8. 01 428 (d) and the 

Virginia Supreme Court case of Gulfstream Building Associates v . Britt , 
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239 Va. 178 (1990) . The Defendants' reliance on these authorit ies is 

misplaced. 

Significant ly, § 8.01 - 428 (d) states specifically that the only 

grounds upon which a judgment may be set aside is for fraud upon the 

Court. Similarly, in the Gulfstream case, the Court based its decision 

to set aside the decree upon the findings of extrinsic fraud by the former 

owner of the property. Id. at 184-185. Because fraud is not at issue in 

the instant case, that portion of § 8.01 - 428 (d) is inapplicable as is 

the holding in Gulfstream. 

The Defendants rely upon the first part of subsection D which states 

that "this section does not limit the power of the Court to entertain at 

anytime an independent action to relieve a party from any judgment or 

proceeding . " Virginia Code § 8. 01 - 428 (d) (emphasis added) . By 

stating that a party may be relieved of a judgment, as opposed to all 

parties, it logically follows that this Code section specifically is 

allowing for situations in which an otherwise valid judgment need not be 

applied to an individual party. Virginia Code § 8.01 - 428 (d) would 

therefore permit the Court in this case to set aside the judgment as it 

pertains to Lot 3 and the O'Briens, but not to the other Defendants in 

this act i on. This view is reinforced by the decision of the Virginia 

Supreme Court in Charles v. Precision Tune, 243 Va . 313 (1992) , wherein 

the Court noted that the language in Code § 8 . 01 - 428 (c) must be given 

a narrow cons truction to preserve the integrity of judgments. 

This view is further reinforced by the Virginia Supreme Court case 

of McDougle v. McDougle, 214 Va. 636, in which the Court enunciated the 

following exception to the general rule that a Court cannot render a valid 

judgment when necessary parties are absent from the proceedings : 
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An exception exists where an absent party's interests 
are separable from those of the parties before the 
Court so that the Court may enter a decree without 
prejudicing the rights of the absent party Id . 
citing Bosnal v. Camp, 111 Va . 595, 60 0 -01 (1911). 

In the instant case, the interests of the O'Briens are separable from 

those of the other Defendants. As the Defendants have acknowledged, the 

location of the easement has not yet been determined . Rather, Judge 

Fortkort's decision merely established that an easement exists. This 

latter issue can be re-litigated by the O'Brien's without necessitating 

the voiding of the entire judgment as it applies to the remaining 

Defendants. 

This decision also would uphold the well-recognized principle that 

judicial proceedings must have a certainty of result, and a high degree 

of finality . Charles v. Precision Tune, Inc ., 243 Va . 313, 317 (1992) . 

Moreover, the remaining Defendants, all of whom were represented in 

the lawsuit, should not be provided a windfall opportunity to re-litigate 

the identical case merely because the Plaintiffs did not name the O'Briens 

as parties. Whether or not a conflict of decisions results is of no 

concern to the remaining Defendants, who already have had their chance to 

defend on this matter. 

CONCLUSION 

In conclusion, the judgment of Judge Fortkort should not be rendered 

void due to lack necessary parties in the underlying lawsuit. Even if the 

O'Briens are determined to be necessary parties, however, the judgment 

should be rendered void only as to the O'Briens and not the remaining 

Defendants. 
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RESPECTFULLY SUBMITTED, 

GEORGE ATKISSON 
CARLOTTA T . ATKISSON 
By Counsel 

ANDERSON 

BY : 
r, VSB #2 

akes Circle, 
irfax, Virginia 22033 

(703) 222-2 200 
Counsel for Plaintiffs 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true copy of the foregoing was sent v ia U. S . 

Mail , postage prepaid, this day o f December, 1995, to : 

David J. Gogal, Esquire 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 

Bernard E. Goodman, Esq. 
Goodman, Gary & Lickstein, P .C. 
8500 Leesburg Pike, Suite 70 00 
Vienna , Virginia 22182 

s 

1.6t> 
ANDERSON & CORRIE 



• Owner's Policy of Title Insurance 

Fidelity National Title Insurance Company 

of New York Poucv 5312 
A Stock Company NUMBER - 9136 

OWNER'S POLICY OF TITLE INSURANCE 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE 
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, FIDELITY 
NATIONAL TITLE INSURANCE COMPANY OF NEW YORK, a New York corporation, herein 
called the Company, insures, as of Date of Policy shown in Schedule A, against loss or damage, 
not exceeding the Amount of Insurance stated in Schedule A, sustained or incurred by the insured 
by reason of' 

1. Title to the estate or interest described in Schedule A being vested other than as stated herein; 

2. Any defect in or lien or encumbrance on the title; 

3. Unmarketability of the title; 

4. Lack of a right of access to and from the land. 

The Comp~ny will also pay the costs, attorneys' fees and expenses incurred in defense of the title 
or the lien of the insured mortgage, as insured, but only to the extent provided in the Conditions 
and Stipulations. 

IN WITNESS WHEREOF, FIDELITY NATIONAL TITLE INSURANCE COMPANY OF NEW 
YORK, has caused this policy to be signed and sealed by its duly authorized officers as of Date of 
Policy shown in Schedule A. 

FORM 5312 (511193) 

FIDELITY NATIONAL TITLE INSURANCE COMPANY 
OF NEW YORK 

ALTA OWNER'S POLICY - 1990 ( 



:rne followlag mallers art expressly excluded Cro,.- •he covm1ge of this policy and lhe Company will nol psy le><~ or damage, costs, •Homeys' f«s or expenses wbl h 
ansc: by rason of: c 

1. (a) Aay law, ordiDJ1ncc or governmental rcgulalic.- ,including bul nol limiled lo building and zoning laws, ordin ___ .:s, or rcgulalions) restricting, rtgulaiing problblr · 
°.~. relating to. (i) the OCCUPll~cy, a sc, or enjoymenl ~r the_ land; (ii) the character, dimensio ns or loa~oa of any lmprovemenl now or hertllfl~r erected ~a lhe la~~~ 
(ml a uparalloa In ownership or a change In the d1mens1ons or artll or the land or any pa=l or which the land ls or WKS a part; or (iv) environmental proiccr ' 
or the errcct or any violation or these law~ ordinances or governmental regulations, except to the u lenl lha l a notice of lhe enforcemenl lhercor or a nor toni 
a defect, lien or encumbrance resulting Crom a violalion or alleged violation a££ccting the land has bttn recordcd in lhe public records al Dale or Policy. ice 0 

(b) Any goverumcalal police power nol ucluded by (a) above, except to t he utenl lhal a nolice or the exercise !hereof or • notice of a defccl, lien or cncumbra 
resulting from a violation or alleged violalion affccling l he land has been recorded in lhe pub lic records al lnle of Policy. nc. 

l. Ri~hlS of cmincnl domain unless notice of lhe exercise thereof has been recordcd in the public records al Dale or Policy, but nol excluding from coverage any laid 
which has occurred prior to Date or Policy which would be binding on the righlS or 1 purchaser for l'lliuc wilhout knowledge. n_g 

3. DcfcclS, liens, encumbrances, adverse claims or other mallers: 
(•) crcatcd, su££ercd, assumcd or agreed lo by the Insured claimanl; 
(bl aol known lo the Com P11nY, not recordcd in the public records at Ihle or Policy, but known to lhe insured claimanl and nol disclosed in writing lo the Company 

by the insured claimant prior lo the dale the insured claimant bcc:ame an insured under this policy; 
(c) resulting in no loss or damage to the insurcd claimant; 
(d) a ttaching or created subsequent lo Ihle or Policy; or 

(e) resulting in loss or damage which would not have been sustaincd 1£ the insured claimant had paid Vlliue for lhe eslale or inlercst insured by lhis policy. 
4. Any claim which arises out or the lransaclion vesting In the Insured the csta le o r inlercst insured by this policy, by reason or lhe operalio n or federal bankruplcy, s tate 

insolvency, or similar creditors' rights law, Iha! is bascd on: 
(i) the transaction creating the cstsle or interest insured by this policy being deemed a £raudulenl conveyance or fraudulcnl 1ransfer; or 
(ii) !be trau.sactioa creating the estate or inlerest Insured by this policy being deemcd a preferential transfer except where the prefcrenlial transfer rcsullS from the failure: 

(a) to timely record the instrument of transfer; or 
(b) or such rccordation lo impart notice to a purchaser for Vlllue or 1 j udgmcnl or lien credilor. 

CONDffiONS AND STIPULATIONS 

l. DEFINITION OF TERMS 
The following terms when used in lhis policy mean: 
(a) "insured": the insured named in Schedule A, 'and, subject 10 any rights or 

defenses ili<; Company would have had against the named insured, those who suc­
ceed to thc ant.crest of the named insured by operation of law as distinguished from 
purchase including, but not limited to, heirs, distribut.ees, devisees , survivors, per­
sonal representatives, next of idn, or corporate or fiduciary su=sors. 

(b) "insured claimant": an insured cl.aiming loss or damage. 
(e) '.'know!edge" or "~wn": act~ knowledge, not constructive knowledge 

or not.tee which may be unput.ed to an insured by reason of the public records as 
defined in this policy or any other records which impart constructive notice o f mat­
ters affecting the land. 

(d) "land": the land described or referred to in Schedule A, and improvements 
aff~ed !hereto which by law constitute real property. The term "land" does 
not mclude any propaty beyood the lines of the area described or referred to in 
<>chcdule A, nor any right. title, interest. estate or easement in abuniog streets, roads, 
1.venues, alleys, lanes, ways or waterways, but nothing herein shall modify or limit 
the extent to which a right of access to and from lhe land is insured by lhis policy. 

(e) "mortgage": mortgage, deed of trust, trust deed. or olher security insuumenL 
((} "public records" : records established under state statutes at Date of Policy 

for lhe pwpose of impart.irig constructive notice of matters relating to real property 
to ~ for value and without knowledge. Wilh respect to Seetioo l(a)(iv) 
of ihe Exclusions From Coverage, "public rccocd.s" $IWl also include environmen­
tal protection liens filed in lhe records of the clcrl: of the United States district court 
for the district in which the land is located. 
. (g) "unma.rketability of lhe title": an alleged or apparent matter affecting lhe 

utle to lhe land. not excluded or excepted from coverage, which would entitle a 
purchaser of lhe estate or interest described in Schedule A to be released from lhe 
obligation to pw-chase by virtue of a contractual condition requiring lhe del ivery 
of marketable title. 

2. CONilNUATlON OF INSURANCE AFTER CONVEYANCE OF TITLE 
The coverage of this policy $IWl continue in force as of Date of Policy in favor 

of an insured only so long as lhe insured retains .an estate .or interest in the land, 
or holds an indebtedness secured by a purchase money mongage given by a pur­
chaser from lhe insured, or only so long as lhe insured shall have liability by reason 
of covenants of warranty made by lhe insured in any transfer or conveyance of 
lhe estate or int~L. This policy shall not continue in force in favor of any pur­
chaser from thc insured of either (i) an estate or interest in lhe land, or (ii) an in­
debtedness secured by a purchase money mortgage given lo lhe insured . 

3 . NOTICE OF CLAIM TO BE GfVEN BY INSURED CLAIMANT 
The insured shall notify lhe Company promptly in writing (i) in case of any li tiga­

tion as set forth in Section 4(a) below. (ii) in case lc.nowledge shall come to an in· 
sured hereunder of any claim of title or interest which is adverse lo lhe title 10 lhe 
estate or interest, as insured, and which might cause loss or damage for which lhe 
Company may be liable by vinue of this policy. or (iii) if title 10 lhe estate or in· 
terest, as insured, is rejected as urunarl:etablc. If prompt no1ice shall no< be given 
to the Company, lhcn as 10 lhe insured all iiabili1y of the Company shall terminate 
wilh regard to the matter or matters for which prompt notice is required: provided, 
however. lhat failure to notify lhe Company shall in no case prejudice lhe rights 
of any insured under lhis policy unless lhe Company shall be prejudiced by lhe 
fail ure and lhen only to lhe extent of lhe prejudice. 

reasonable cause) to represent lhe insured as to those stated causes of action and 
shall not be liable for and will oot pay the foes of any olher counsel. The Company 
will not pay any foes , costs or expenses incurred by lhe insured in lhe defense of 
!hose causes of action which allege matters no< insured against by this policy. 

(b) The Company shall have lhe right, at its own cost, 10 institute and prosecute 
any action or proceeding or to do any olhcr act which in its opinion may be necessary 
or desirable to establish lhe title to lhe estate or interesl, as insured, or to prevenl 
or reduce loss or damage to lhe insured. The Company may tal:e any appropriate 
action under lhe t.enns of lhis policy, whether or no< 11 shall be liable hereunder, 
and shall not thereby concede liability or waive &ny provision of this policy. If lhe 
Company shall exercise its rights under lhis paragraph, it shall do so diligently. 

(c) Whenever the Company shall have brought an action or interposed a defense 
as required or pennitted by lhe provisions of this policy, lhe Company may pursue 
any litigatioo to final determination by a coun of competent jurisdiction and ex­
pressly reserves lhe right, in its sole discretion, to appeal from any adverse judg­
ment or order. 

(d) In all cases whet"C this policy permits or requires lhe Coffipany to prosecute 
or provide for the defense of any action or proceeding, lhe insured shall secure 
to lhe Company lhe right to so prosecute or provide defense in lhe action or pro­
ceeding, and all appeals !herein. and permit the Company to use, at its option, lhe 
name of tlie insured for this pwpose. Whenever requested by lhe Company. lhe 
insured, at the Company's expense, shall give lhe Company all reasonable aid (i) 
io any actioo or proceeding, securing evidence, obtaining witnesses, prosecuting 
or defending the actioo or proceediog, or effecting settlement, and (ii) in any olher 
lawful act which in the opinion of the Company may be necessary or desirable to 
establish lhe title to lhe estate or interest as insured. If lhe Company is prejudiced 
by the failure of lhe insured to furnish lhe required cooperation, lhe Company' s 
obligations to lhe insured under lhe policy shall terminate, including any liability 
or obligation to defend, prosecute, or continue any litigation, wilh regard to lhe 
matter or matters requiring such cooperation. 

5. PROOF OF LOSS OR DAMAGE 
In addition to and after lhe notices required under Section 3 of these Conditions 

and Stipulations have been provided lhe Company. a proof of loss or damage s igned 
and sworn lo by lhe insured claimanl shall be furnished 10 the Company wilhin 
90 days after the insured claimant shall ascertain lhe factS giving rise to the loss 
or damage. The proof of loss or damage shall describe lhe defect in, or lien or 
encumbrance on lhe title. or other matt.er insured againsl by this policy which eon· 
stitutes the basis of loss or damage and shall state, to lhe extent possible, lhe basis 
of calculating the amoum of the loss or damage. If lhc Company is prejudiced by 
the failure of the insured claimam to provide the required proof of loss or damage. 
lhe Company"s obligations 10 lhe insured under the policy shall lennin.ate. including 
any liability or obligation to defend. prosca11c. or eorunue any litigation. with regard 
to lhe matter or matters requiring such proof of loss or damage. 
In addition. lhe insured claimanl may reasonably bC required to submil to examina· 
tion under oalh by any authorized representative of the Company and shall produce 
for examination, inspection and copying. al such reasonable times and places as 
may be designated by any authorized representative of the Company, all records . 
books, ledgers, checks. correspondence and memoranda. whelher bearing a date 
before or after Date of Policy, which reasonably pertain to the loss or damage. 
Further. if requested by any authorized representative or lhe Company. the insu~ed 
claimant shall grant its permission. in writing. for any authorized reprcscntauve 
of lhe Company 10 examine, inspect and copy all records. books . ledgers, checks. 

4. DEFENSE AND PROSECUTION OF ACTIONS; Ot.rrY Of INSURED correspondence and memoranda in lhe custody or control of a third party. wht~h 
CLAIMANT TO COOPER.A TE reason.ably pertain to the loss or damage. All information designated as confiden11al 

(a) Upon wrinen request by the insured and subject 10 lhe options contained in by lhe insured claimanl provided to lhe Company pursuant 10 this Section shall. n<?I 
Section 6 of lhesc Cooditions and Stipuia! ions. the Company. at its own cost and be disclosed to olhers unless, in lhe reason.able judgment of the C~mpany, ti is 
without unreasonable delay, shall provide for the defense of an insured in litigation necessary in lhe administration of the claim. Failure of lhe insured clatmanl 10 sub-
in which any third party asscns a claim adverse to the title or inte=1 as insured. mil for examination under oath. produce olher reasonably requested i~ormati_on 
but only as to those s.ta1od causes of action alleging a defect, lien or encumbrance or gram permission to soeure reasonably nocessary information from third parucs 
or o<her matt.er insured against by this policy. The Company shall have the right 'as required io the above paragraph shall terminate any liability of the Company 
to select eounsd of its own cho<ce (subject to the right of lhe insured to object for under this policy as to that claim. 
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6. OPTIONS TO PAY OR OTitE.RWISE SETil....E CLAIMS; TERt.11NA TION 
Of LlABlLITY 

In case of a claim under this policy. the Company shall have the following addi-
tional options: 

(a) To Pay or Taider Payment of !he Amount of Insurance. 
~o pay or tender payment of the amount of insurance under this policy together 

.th any costs, attom:ys· fees and expenses incurred by the insured claimant. which 
were authorited by the Company. up 10 the time of payment or tender of payment 
and which the Company is obligated to pay. 

Upon the exercise by the Company of this option. all liability and obligations 
to the insured Wlder this policy, other than to make the payment required. shall 
terminate . including any liability or obligation 10 defend. prosecute. or continue 
any litigation. and the policy shall be surrendered 10 the Comp:iny for cancellation. 

(b) To Pay or Otherwise ~!lie With Parties Other than the Insured 
Or With the Insured Cla11l121lt. 

(i) to pay or otherwise settle with other panics for or in the name o f an insured 
claimant any claim insured against under this policy , together with any costs. at· 
tomeys · fees and expenses incurred by the insured claimant which were authoriz.ed 
by the Company up to the time of payment and which the Comp:iny is obligated 
to pay; or 

(ii) to pay or olherwise settle with the insured claimant the loss or damage pro­
vided for under this policy. together with any costs. attorneys· fees and 
expenses incurred by the insured claimant which were authorized by the Company 
up to the ~imc of payment and which the Company is obligated to pay. 

Upon the exercise by !he Comp:iny of either of !he options provided for in paragraphs 
(b)(i) or (ii), I.he Company's obligations to ·the insured under this policy for the 
claimed loss or damage, other than the payments required to be made, shall ter­
minate, including any liability or obligation to defend, prosecute or continue any 
li tigation . 

7. DETERMINATION, EXTENT Of LIABILITY AND COlNSURANCE 
This policy is a contract of indemnity against actual monetary loss or damage 

sustained or incurred by the insured claimant who has suffered loss or damage by 
reason of rnalle!S insured against by this policy and only lO the exlUlt herein described. 

(a) The liability of the Company under this policy shall not cxcocd !lie least of: 
(i) the Amount of Insurance stated in Schedule A; or. 
(ii) the difference between the value of the insured estate o r interest as insured 

and the value of the insured estate or interest subject to the defect, lien or encum­
brance insured against by this policy . 

(b) In the eva11 the Amount of Insurance staled in Schedule A at the Date of 
Policy is less than 80 percent of the value of the insured estate or interest or the 
full consideration paid for the estate or interest, whichever is less, o r if subsequent 
·~ the Date of Policy an improvement is erected on the land which increases the 

lue of the insured estate or interest by al least 20 percent over the Amount of 
. .surance staled in Schedule A, then this Policy is subject to the following: 

(i) where no subsequent improvement has been made, as lo any panial loss, 
the Company shall only pay the loss pro rata in the proponion that the amount of 
insurance at Dale of Policy bea~ lo the total value of the estate or interest al Dale 
of Policy; or 

(ii) where a subsequent improvement has been made, as to any partial loss. 
the Company shall only pay !lie loss pro rata in the proponion that 120 percent 
of the Amount of lnsurar:~,c staled in Schedule A bears to the sum of the Amount 
of Insurance stated in Schedule A and the amount expended for the improvement. 

The provisions of this paragraph shall not apply to costs, attorneys' fees and ex· 
penses for which the Company 1s liable under this policy, and shall only apply to 
that ponion of any loss which exceeds. in the aggregate. 10 percent o f the Amount 
of Insurance stated in Schedule A. 

(c) The Company will pay only those costs, anomcys· fees and expenses incurred 
in accordance with Section 4 of these C onditions and Stipulations. 

8. APPORTIONMENT 
If the land described in Schedule A consists of two or more parcels which are 

nol us,cd as a ~ingle site, and a loss is establ is hed affecting one or more of the parcels 
but not all, !lie loss shall be computed and settled on a pro rata basis as if the amount 
of insurance under this policy was divided pro rata as to the value on Date of Policy 
of each separate parcel 10 the whole, exclusive of any improvements made subse· 
qucnl 10 Date of Policy. unless a liability or value has otherwise been agreed upon 
as to each parcel by the Company and the insured al the time of the issuance of 
this policy and shown by an express statement or by an endorsement attached 10 
this policy. 

9. LlMITATION Of LlABlLITY 
(a) If the Company establishes the title, or removes the alleged defect . lien or 

encumbrance, or cures the lack of a right of access 10 or from the la nd. o r cures 
the claim of unmarl:ctabili1y of title o r o therwise establishes the lien of the insured 
mongagc. all as insured. in a reasonably diligent manner by any method. including 
litigation and the completion of any appeals therefrom. il shall have full y performed 
its obligations with respect 10 that mailer and shall not be liable for any loss or 
damage caus,cd thereby. 

(b) In the event of any litigation, including litigation by the Company or with 
the Company's consent, the Companr shall have no liability for . lo~s o r .damage 
··ntil there has been a final dc1errn1na11on by a coun of competent 1unsd1c11on. and 

position of all appeals there from. adverse lo the title as insured . 
(c) The Company shall not be liable for loss or damage lo any insured for liab1l1ty 

voluntarily assumed by the insured in settling any c laim or suit without the prior 
wrincn consent of the Company. 

10. REDUCTION Of INSURANCE; REDUCTION OR TERMlNA T ION Of 
Ll.AJ3 ILITY 

All payments under this policy, except payments made fo r costs . anomcys · (c,cs 
and expenses. shal l reduce the amount of the insurance pro tanlo 

11 . UABU,ITY NONCUM1JLA TlVE 
h is expressly undemood that the amount of insurance und~r IJ_iis policy shall 

be reduced by any amount the Company may p:iy under ~y pol!cy insuring a mor­
tgage 10 which exception is taken in Schedule B or to which !he insured has agreed 
assumed, or taken subject . or which is hereafter ex.ecuted by an insured and which 
is a charge or lien on !he estate or interest dcscnbed o r referred to in Schedule 
A. and the amount so paid shall be deemed a paymenl under this policy 10 the 
insured owner. 

12. PA YMENT OF LOSS 
(a) No payment shall be made without producing this policy for endorsement of 

the payment unless !he policy has been lost o r destroyed. in which case proof of 
loss or destruct ion shall be (um1shc:d 10 the sausfact1on of the Company. 

(b) When liabil ity and !he extent of loss or damage has been defi ni tely faxed in 
accordance with these Conditions and Stipulations . the loss or damage shall be payable 
within 30 days thereafte r . 

13. SUD ROGATION UPON PAYMENT OR SETTLEMENr 
(a) The Company's Rig.ht of Subrogation . 
Whenever the Company shall have settled and paid a claim under !his policy, 

all right of subrogation shall vest in the Company unaffected by any act of the in· 
sured claimant. 

The Company shall be subrogated 10 and be entitled 10 all rights and remedies 
which the insured claimant would have had against any person or property in respect 
to the claim had this policy not been issued . If requested by I.he Co_mpany ! the in· 
sured claimant shall transfer 10 the Company all nghts and remedies against any 
person or property r.ecessary in order 10 perfect this right ?f subrogati?n. The in­
sured claimant shall permit the Company 10 sue, compromise or settle m the name 
of the insured claimant and 10 use !he nan1c of the insured claimant in any transac· 
lion or litigation involving these rights or remedies. 

If a payment on account of a claim docs not fully. cover the loss of the insured 
claimant, !he Company shall be subrogated 10 these nghts and remedies m the pro­
ponion which the Company's payment bears lo I.he whole amount of the loss. 

If loss should result from any act of the insured claimant. as staled above. that 
act shall not void this policy. but the Company , in that event. shall be required 
to pay only that pan of any losses insured against by this policy which shall exceed 
the amount. if any, lost to the Company by reason of the impairment by the insured 
claimant of the Company's right of subrogation. 

(b) The Company's Rights ~ainst Non-insured Obligors. 
The Company's right of subrogation against non-insured obligors shall exist and 

shall include, without limitation, the rights of the insured .to indemnities, ~uarantics, 
other policies of insurance or bonds, notwithstanding any terms or conditions con­
tained in those instruments which provide for subrogation rights by reason of this 
policy. 

14. ARBITRATION 
Unless prohibited by applicable law, either the Company or !he insured may de­

mand arbitration pursuant to the Title Insurance Arbitration Rules of the American 
Arbitration Association. Arbitrable mane~ may include, but are not limited 10, any 
controve~y or claim between !he Company and the insu:ed a~sin~ ~l of or relating 
to this policy, any service of the Company an connection with its issuance or the 
breach of a policy provision o r other obligation. All .arbitrable malle~ whe~ the 
Amount of Insurance is Sl.000.000 or less shaU be arburated al !he op11on of either 
the Company or the insured. All arbitrablc mailers when the Amount of Insurance 
is in excess of SI ,000,000 shall be arbitrated only when agreed lo by both the Com­
pany and lhe insured. Arbitration pu~uant 10 this policy and u.nder the ~ules in 
effect on the dale the demand fo r arbi tration is made o r, al the op11on of the tnsured. 
the Rules in effect al Date of Policy shall be binding upon ~e panics. ~e award 
may include anomeys' fees only if the laws of the stale m which the land is located 
permit a coun 10 award anomeys· fees 10 a prcvai!ing pany. Judg.mc~l ~po.n !he 
award rendered by the Arbi1ra1or(s) may be entered an any coun having JUnsd1c11on 
thereof. 

The law of the situs of the land shall apply 10 an arbitration under the Title In· 
surancc Arbitration Rules . 

A copy of the Rules may be obtained from the Company upon request. 

15. UABll..ITY LIMITED TO nus POLICY; POU CY El'filRE CONTRACT 
(a) This policy together with all endorsements. if any. attached hereto by the Com· 

pany is the entire policy and coniraet between the insured and the Company. In 
interpreting any provision of tlus policy. this policy shall be con~lrued as a who.le . 

(b) Any claim of loss o r damage. whether or not based on negligence. and which 
arises out of lhe status of the llllc to the estate or interest covered hereby or by 
any ac11on assening such claim. shall be rcsuic1ed to this policy. 

(c) No amendment of or endorsemcnl to this policy .can be made. except by a 
wri ting endorsed hereon or attached hereto signed by either the President , a Vice 
President. the Secretary. an Assistant Secretary. or validaung officer or au!honz.ed 
s ignatory of the C ompany . 

16. SEVERABILITY 
In tlte e vent any provision of the policy is hc!d invalid or un~n_forceablc under 

applicable law. the policy shall be deemed no1 to include that provmon and all other 
provisions shall remain in full force and effect 

17. NOTICES, WHERE SENT . . . 
All notices required to be given the Company and any sta1emcnt •.n wn~rng re· 

quired 10 be furnished the Company shall include the number of this policy and 
shall be addressed 10 the Company at· 1 Park Avrnuc, New York, NY 10016 
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Fblicy No. 5312-9136 

D:l.te of Fblicy : June 10, 1994 
1 : 41 P.M. 

SaIEIXJI.E A 

Amount: $715,000 . 00 

INSURED 

Mark L. &:k:mm arrl Vivian P. D:i.toff 

1. Title to the estate or interest cxwered in this policy at the 
date hereof is vested in the insured. 

2 . 'lhe estate or interest in the larrl de.scribed to in this Schedule 
cxwered by this policy is Fee Simple. 

3. '!he larrl referred to in this policy is sibJ.ated in the Cbunty of 
Fairfax in the state o f Virginia arrl is de.scribed as follc:MS : 

Lot 4, Section 3, WENCOVER, as the sarre appears duly dedicated, 
platted arrl recorded. in ~ Book 6050 at Page 1636 arnon:J the 
larrl records of Fairfax Cbunty, Virginia . · 

SUOOREAN TITLE <XMPANY 

By: ~~ 
President 

FIDELI'IY NATIONAL TITIE INSURANCE cx::MPANY OF NEW YORK 



Policy No. 5312-9136 

Sa-rEIXJlE B 

EXCEPITONS 

'Ihis policy shall not insure against loss or d.anage resultirg fran the 
followirg: 

1. Arry discrepancies, confl icts or shortages in area or bourdary lines, 
or any encroachrrents or any overlappirg of ilnproverrents or other bourdary 
or location disputes which an aco..rrate survey of the property would 
disclose. 

2. Rights or claims of parties in possession, an::i not of record in the 
p.lblic records; liens for labor, services or material or claims to sarre 
which are not of publ ic record in the p.lblic records, 

3 . Arry roadway or easement, similar or dissimilar, on, urrler, over or 
across said property, or any part thereof an::i not of record in said p.lblic 
records. · 

4. O:::mm.mity property, survivorship, da,..rer, arrtesy or hcxrestead rights, 
if any, of any spouse or any in:lividual insured. 

5. Any titles or rights asserted by anyone, incl udin:j but not limited to 
persons, corporation, goverrnrents or other entities, to tide larrls, or 
larrls cxxrprisirg the shores or bottans of navigable rivers, lakes, bays, 
ocean or gulf, or larrls beyorrl the line of the harbor or bulkhead lines as 
established or chanqes by the United states Goverrment or riparian rights, 
if any . . 

6. Taxes subsequent to the first half of 1994, which taxes are not yet 
due an::i payable, an::i any an::i all taxes posted subsequent to the date of 
this policy. 

7 . Corrli.tions, covenants an::i restrictions recorded. in Deed B'.x>k 5756 at 
Page 485 as incorporated by reference in Deed B'.x>k 6050 at Page 1636. 

B. F.a.senait to Virginia Electric an::i Pc:Mer a:mpany recorded. in Deed Book 
6533 at Page 322. 

9. E.a.sens1t to Olesapeake & Potanac Telephone o:irnpany recorded. in D:!ed 
Book 6106 at Page 1652. 

10. 'Ihe record plat notes the followirg: (1) 10' storm sewer easenent. 

11. Reservation of easeirents for the installation and maintenance of 
utilities an::i drainage facilities as set forth in the Restrictive 
Covenants. 

12 . No liability is assumed for the payrrent of maintenance assessments as 
set forth in the Restrictive Covenants. 

FIDELITY NATIONAL TITLE INSURANCE CXX'1PANY OF NEW YORK 



Fblicy No. 53l2-9136 
Schedule B cont. 

13 . Ceed of Trust from Mark L. EcknBn ard Vivian P. Datoff, husba.rd 
ard wife , to George L. Edwards, Trustee, securi.rg Crestar Mortgage 
OJ:rp:::>ration in the principal st.nn of $499,850 .00 dated. Jw-ie 9, 1994 
ard rea:>rded June 10, 1994 in Ceed Book 9149 at Page 1055 arrong the 
lard rea:>rds of Fairfax County, Virginia. 

FIDELITY NATIONAL TITI.E lliSURANCE cx:MPANY OF NEW YORK 

1.7Z 



& Fidelity National Title Insurance Company 
• OFNEWYORK 

New York, New York 
Attached to and made part o( rIDELITY IU\Tlatv.L TlT[.g lftSUR>J{C! COKPAKT or IOl:W YORJC'S Policy Humber 

The Company, recognizipg the current effect of inf lation on real property valuation and intending 
t o provide additional monet.!l.ry protection to the I nsured O\lner named in said policy, hereby modifies 
said policy, a s follows1 

l. Hotwithotanding anything contained in said policy to the contrary the lllllOUnt of innurance 
provided by said policy, as stated in Schedule A thereof , io 11ubject to cumulative annual upward 
adjustments in the manner and to the extent hereinafter specified. 

2. -AdjuGtment Date- is defined, for the purpooe of this Bndorsement, at 12101 A. H. of the first 
January 1 which occurs more than al.Jc months after the date of policy, as shown in Schedule A of the 
policy to which this Bndoraement is a ttached, and on each succeeding January l . 

) . An upward adjustment will be made on each of the Adjuotment Oates, as i:lefined above, by 
increasing the maximum lllllOUnt of Insurance provided by said policy (as said amount may have been 
increased theretofore under the terms of this Endorsement) by the same percentage , if any, b y which 
the United States Department of Co1m1erce Composite Construction Cost Index (base period 1967) for 
the roonthe of Septeruber immediately preceding exceede such index for the month of Septeinber one year 
earlier1 provided, however, that the maximum amount of insurance in force shall never exceed 150\ 
of the amount of insuranc e stated in Schedule A of eaid policy, lees the amount of a ny claim paid 
under eaid policy which, unde r the terms of the Conditions and Stipulations, reduces the amount of 
insurance in force. There shall be no annual adjustment in the amount of insurance for years in 
which there is no increase in said Construction Cost Index. 

4. In the settlement of any claim against the Company under said policy, the amount of insurance 
in torce shall be deemed t o be the amount which is in force as of the date on which the insured 
claimant first learned of the assertion of such claim, or as of the date of receipt by the Company 
of the first notice of such clai.111, whichever shall first occur. 

PROVIDBO, HOW'KVRR, this endorsement shall be effective only if one of the following conditions e:xiata 
at Date of Policy1 

a. The land described in this policy is a parcel on which there is only a o ne-to-four family 
residential structure, including all i.mprovementa o n the land related to residential use, in which 
the Insured Owner reside• or intends to reside1 or, 
b. The land conaiata of a residential condOlll.inium unit, together with the coaxnon element• 
app urtenant thereto and related to residential use thereof, in which the Insured Owner resides or 
intends to reside. 

5312- 9136 

THIS EROORS!ta:rrr is made a part of the policy or coam.itment and is subject to all term.a and 
provision• thereof and of any prior endorsement• thereto. Except to tho extent expressly stated, 
it neither inodifiea any of the terms and provision• of the policy or coanitment and prior 
endorsements, if any, nor does it extend the effective date o4f the policy or coamit.ment and prior 
endorsements or increase the face amount thereof. · . • 

1is endorsement, when countersigned by an authorized signatory, is made a part of the policy and rs subject to 
of the terms and provisions thereof and of any prior endorsements thereto. 

:cept to the.extent expr:essly stated, it neitl;ier modifies any of the terms and_ provisions of the policy an~ B?Y prior 
dorsements, nor docs 1t extend the effect.Ive date of the pohcy and·any pnor endorsements~ nor does it mcrease 
~ face amount thereof. 

gned and sealed this 10th 

>UNTERSIONED 

AUTHORIZED SIGNATORY 
PLEASE PRINT NAME BELOW 

Inflation Rider 
1RM ~S-80 ('-'13) 

day of June ' 19 94 

FlD~LITY. NATIONAL TITLE INSURANCE coMrANY 
OF NEW YORK 

1.1'3 
BlAHKEHOOftS~EKT 



Fidelity National l 'itle Insurance Co111pa11 y 
or New York 

11\IPOHTANT I N FOlll\IATION TO POLI C YllOLU EllS 

"111 the event you need tu co11lac l someone about thi s policy for any reason, please co11 tact your 
age nt. If you ha\·e additiun:il queslio 11s you may contact tile insurnnce co111pany issu ing th is poli cy 
at the rollowing address and telephone mnnber: 

fide lit y Na tional Title Insurance Co111pany or New York 
Two Park A venue 

New York, New York I 00 16 
1-800-523-4491 
(2 12) 48 1-5858 

Ir you have been unable to co11tact or obtni11 sati sfoction from the compnny or the agent, you may 
contact the Virg inia Bureau or Insurance at: 

Stnte Corporation Co111111issio11 
Burenu of Insurance 

Properly and Casually Division 
1220 Bank Street - Jefferson Buildi11g 

P. 0. Uox 11 57 
Richmond. Virginia 23209 

Telephone: (800) 552-7945 (in VA) 
UW4 ) 786-3741 (outside VA) 

Wrillen co rrcspo11de11ce is preferable so that ;1 record of" your inqui ry is maintnined. When co11tacti11g 
your agent. co111pany or the Bureau or l11suran cc:. have your policy number nvai lab le." 

ATTACll TO A LL PO LI Cl l '.S l'IUO I ~ TO ISSUE lCude of VA § 38.2-3050] 

roRM S...Cl . I) (11'1)) l:i'~ Vl<lCllHA . r oUCYHOLOER IHFORIAA TIOH 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND 
CARLOTTA T. ATKISSON, 

Plaintiffs, 

vs. 

WEXFORD ASSOCIATES, INC ., et al. 

Defendants . 

In Chancery No. 97823 

OPPOSITION OF PLAINTIFFS, GEORGE ATKISSON AND CARLOTTA T. 
ATKISSON, TO MOTION TO DETERMINE IF THE ATKISSON EASEMENT 

IS TERMINATED AS A MATER OF LAW AT BIRD ROAD 

COMES NOW, Plaintiffs, George Atkisson and carlotta Atkisson, 

by counsel, and submit the following in opposition to the Motion to 

Determine if Atkisson Easement is Terminated as a Matter of Law at 

Bird Road: 

1 . Defendant sho~ld be barred from present ing this argument 

again as it has been previously ruled on by this Court. On March 

7, 1995 a hearing was held before Judge Fortkort wherein counsel 

for Defendants presented several arguments to the Court, including 

the argument that is being presented here, relying upon the same 

case authorities cited in his most recent version of their Motion .· 

The Honorable Judge Fortkort held, at the conclusion of their. 

argument that the express easement is defined in Plaintiff's 

Exhibit ZZZ, which over-ruled Defendants argument of a termination 

by act of law. Defendants objected to said Order on the grounds 

that it was their belief that Exhibit ZZZ was not a survey of the 

express easement. However, this Order was entered, overruling 

objections of Defendants. These Defendants have never requested a 
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reconsideration of said ruling nor have they appealed said ruling. 

For these r easons, the law of the case is that the easement was not 

terminated as a matter of law and that Exhibit ZZZ is a survey of 

the express easement. 

2. It is the Plaintiffs' understanding that the Motions to 

be argued on December 28, l995 were to be legal arguments and would 

not include the presentation of factual testimony . I t s hould be 

noted that, while Defendants' Motion is couched as a legal matter, 

it necessitates the presentation .of factual testimony to support 
. 

it, and, also requires the presentation of factual testimony to 

oppose said Motion . In the event that the Court hol ds that factual 

testimony will be allowed to support Defendants' Motion, Plaintiffs 

will request a continuance of the argument of this Motion so that 

factual witnesses can . be subpoenaed to appear to testify. 

Testimony will be presented at said hearing to show that the 

public road referred to in the Peed of 1982 is Clarks Crossing 

Road. At the time the easement was created, Clarks Crossing Road 

was the primary means of access to the public road system from the 

land deeded to Thomas Adams. 

Testimony will also be presented at hearing that the outlet 

road leading to Clarks Crossing from the easement is a roadway that. 

his not bee n abandoned and is still part of the Virgi nia Department 

of Transportation roadway system. 

Defendants rely on American Oil Co. v. Leaman 1 199 Va. 637 

(1958) to support is position that the easement is terminated at 

Bird Road. In Ame;:),can O~l Co . , the road in question was legally 

abandoned by the municipal entity responsible for the maintenance 
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of the road. The issue in that particular case was whether or not 

that governmental entity had properly abandoned the road in 

question. 

As stated above, the Virginia Department of Transportation is 

the governmental entity that can abandon this road, and a 

representative of the Virginia Department of Transportation will 

testify that no such abandonment has occurred and that the roadway 

is still a part of the state roadway system. 

Additional testimony will be presented that shows the roadway 

still exists except where it has been blocked by Defendant Wexford. 

As the Court has previously ruled, the blocking of the easement was 

a malicious act of Wexford, which warranted punitive damages. This 

finding and the award of punitive damages have never been appealed. 

3. This identical Motion has been filed previously in this 

~atter and an Oppositio~ was previously asserted by the Plaintiffs, 

which is incorporated by reference herein and attached hereto. 

WHEREFORE, for the reasons stated above, Plaintiffs, George 

Atkisson and Carlotta Atkisson, by counsel, respectfully request 

that the Motion to Determine if the Atkisson Easement is Terminated 

as a Matter of Law at Bird Road of Defendants is denied. 

RESPECTFULLY SUBMITTED, 

GEORGE ATKISSON 
CARLOTTA T. ATKISSON 
By Counsel 

1.83 

ANDERSON & CORRIE 



ANDERSON & CORRIE 

Snyder, V 26233 
for Plaintiffs 

Fai r Lakes Circle, Suite 220 
Fairfax, Virginia 22033 
(703) 222 - 2200 

CERTIFICATE OF MAILlNG 

l HEREBY CERTIFY that a true copy of the foregoin g was sent 
via U. S. Mail, postage prepaid, this /~day of December, 1995 , 
to : 

David J. Gogal, Esquire 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 

Bernard E. Goodman, Esquire 
Goodman, Gary & Lickstein, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Vir ginia 22182 

1.8~ 

ANDERSON & CORRIE 



This page intentionally left blank by the Printer. 

1.85 



V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v . 

) 
) 
) 
) 
) 
) 
) 

WEXFORD ASSOCIATES INC., et a l. ) 

Defendants. 
) 
) 

CHANCERY NO. 97823 

;J;Hh I ma ORDER 

THIS MATTER was heard on December 28 , 1995 , on the motions of 

Defendant Wexford Associates, Inc., the Indiv idual Defendants and 

Intervenors David and Jane O'Brien t? compel Plaintiffs t o join 

necessary parties or dismiss this matter with prejudice . 
... 

UPON CONSIDERATION WHEREOF and~ the briefs and argument of 

counsel ; and 

IT APPEARING to the court that the motion is proper and should 

be grant ed; it is hereby 

ORDERED that the fallowing parties are necessary parties: 

' owners of Lot #1, Wendover III, heirs of Thoma s Adams, a nd heirs of 

other family members who were parties to the Partition Deed 

recorded in Fairfax County, in Deed Book X-5 at Page 356; and it i s 

' 
further •. 

\ 

ORDERED that Plaintiffs amend their Complaint to include these 

necessary parties and initiate servicg on tb e kg aclditional par ties ~ 
no later than January 18 , 1996, or this matter will be dismissed 

with prejudice; and it is further 



ORDERED that Plaintiffs effect service on t hese additional 
or ~tA.bsn· ~lld 

parties by personal~service on any known,,.;;>arties and by order of 
1\ f(t141l+i rt .5hvl ~ ro~Ao-n4.-bl(, 

publica tion on any unknown heirs . d,; ljOA'lU- fr> ~ lt,, fCL ~ f- ~f\ 
ENTERED this -5 day of January , 1996 . a.cidfe..S..S -hr..-- ~f '""'3trr 1tt /:now" 

- pa.rfiv:.. 

WE ASK FOR THIS: 

GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22 1 82 
(70 3 ) 848-2828 

T H norable Jane M. Roush 
F ir ax County Circuit Court 

By: &PAJ(~ a r{a 
BERNARD E . GO~ ~ d-
Counsel for Defendant Wexford 
Associates, Inc. and the 
Individual Defendants 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fa irfax, Virginia 22030 
(703 ) 691-1235 

o r Intervenors 
O' Brien and Jane O'Brien 
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SEEN AND OBJECTED TO: 

ANDERSON & CORRIE 
12600 Fair Lakes Circle , #220 
Fairfax, Virginia 22033 
{703) 222-2200 
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V I R G I N I A : 

I N THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

~ ORDER 

THIS MATTER was heard on December 28, 1995 on Defendant Wexford 

Associates, Inc. and the Individual Defendants' Motion to preclude 

testimony of Plaintiff George T. Atkisst>n regarding the location of 

the express easement and the location of the burial lot anywhere 

except in the Partition Lot #2. 1; 

UPON CONSIDERATION WHEREOF and the briefs and argument of 

Counsel, it is hereby 

ORDERED that Plaintiff George T. Atkisson may not testify 

regarding what anyone has told him as to the location of the 

express easement or the location of the quarter acre burial lot; it 

is also 

ORDERED that George T. Atkisson may testify as to the location 

of monuments and headstones if he has any pe;-sonal knowledge ·~ of 

such matters. 

ENTERED this day of J~VJ 

The 
Fair 

1.89 
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able Jane M. Roush 
aunty Circuit Court 



WE ASK FOR THIS: 

GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: Bew~~ () jJ~ 
BERNARD E. GOODMAN ~~CJ 
Counsel for Defendant Wexford 
Associates, Inc. and the 
Individual Defendants 

SEEN: 

BLANKINGSHIP & KEITH, P.C. 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

28815 

~·. 

David O'Brien 

SEEN AND OBJECTED TO: 

ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
(703) 222-220 

2 
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VIRGIN I A: 

IN TIIE CIRCUIT COURT OF FAIRFAX COUNlY 

GEORGE T. ATKISSON 
and 
CARLOTI A T. ATKISSON 

Plaintiffs, 

Y. 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

ORDER 

TIITS CAUSE came to be heard upon the separate Motions of Intervenors' David D. 

O'Brien and Jane B. O'Brien and Wexford Associates, Inc. and the Individual Defendants Motion 

to Strike Plaintiffs Third Amended Bill of Complaint.; and 

IT APPEARING TO THE COURT after argument of counsel and consideration of all 

" I ; / __.-

relevant documents that the Plaintiffs, George Atkisson and Carlotta T. Atkisson, Third Amended 
a t"'&.deJ ~ re.C~t.t t\-i ~ A~w ftl'~·t! ~ b~ aJJl'ti. a~ ~ri·e > ~~i.ef 

Complaint should be s' · 1 n; and '""~~til o.f a$ ~I eH~fl:m 

IT FURTHER APPEARING TO THE COURT that Plaintiffs, George Atkiss~n '9d 

~~,AJ-1e~« 
Carlotta T. AtkisspA1 should have leave to properly amend and file their Complaint by February 

e.~t A t'\crf" ~vveJ witi. ~ 
'2 '.i, 1996 and Oi8Alilldiiec service, personal or substituted, on known parties by Fcbt oat') _, 1998 

e~c.-+-
and ~MMiRii service by publication on unknown parties rte later dtan f'ebt aaty _, l 996; and 

NOW, THEREFORE, it is hereby 

ORDERED that Plaiptiffs, George Atkisson and Carlotta T. Atkisson, properly amend and 
~~ ;fme.w.lecA 

file their Complaint no later than February 'J ~ , 1996 or this matter will be dismissed with 
} 

prejudice; and it is further 

1086 i9i. 



ORDERED that Plaintiffs, George Atkisson and Carlotta T. Atkisson commence personal f­
w~o kl.lffr.vf- bee"' &:,ervcJ wl~ #< 'T~t'd ~ Bill tSf(~/at'n 

or substituted service on all known parties and ~Q.cJRee service by public_ation on unknown . 
~e(V(. by M~·,1 oil fO•fit5 v-llo~Ov< b~'"' 5evlA."d wift... a. C4P'I' cf rfl-t -rh1rd ~~ &t/df G>t-1f't61t11 

partie~ (:;~~~;·"~"J'. ~ if:1 ": <~ij ~~~;:;11),c,_t"'.Z"!J/:.:;,~i~";l'"•'i "f uY\ 

This cause is continued. p~~ oF (X'vpq_{ ~5 . 
~ 

ENTERED this /to day of February, 1996. 

WE ASK FOR THIS: 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: ~<-
Bernard E. Goodman, VSB# 15463 
Counsel for Wexford Associates, Inc. 

and the Individual Defendants 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive, Suite 312 
Fairfax, Virginia 22030 

. (703) 691-1235 

By: 

2 
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SEEN AND OBJECTED TO: 

ANDERSON & CORRIE 
12600 Fair Lakes Circle, Suite 220 
Fairfax, Virginia 22033 
(703) 222-2200 

By: 

BA>:atkisson disklwcxf02 I 4.ord 

3 
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'" ' ' \._ 

VIRGIN I A: I . . 
IN Tlli.!i CIRCUIT COURT OF FAIRk .\.X COUNTY . ;1 ,_., I 

- . . i 

Cet?kf £ A7ki3~ ~rd 
Complainant, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. q ? 8 2 3 

ORDER 

This case came to be heard on the /t, {4day of f;:.~ , 1996 oD 

the Ci>mplainant/1Mi>11dant's motion flllP lo Lt:/e::f!_ A~!. fA/ z; ... -5' • 

Upon the matters presented to the Court at the hearing it is 

I 
' 

I 
i 
I 
I 
I 

ADJUDGED, ORDERED, and DECREED as follows: T/1-e ~U--<.A/e,,< 5' I 
aF (',,,;; 3"'/ ,.,c-d '-10 /l//// lhe ;i;;Rfo,c <'.'.d,,..J; ~~t//'.Jh,zi/~ 
m1 lu_ ~J /},,/)_ f4 cf ;=es 0-_r/he; /'i.. f?f~,£ !rt i 

't-e b 2. 8 I I r 7 0 } 

. -
Cw."'Je/ c/' a*ocovd a ( ary /-e.5/e d~ flttj or-cfevJ 

ENTERED, this I IP ft ~ of- Ft.~ 1996. 

Circ@ur~~ 
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V I R G I N I A . \ 

IN THE CIRCUIT COURT OF FAIRFAX .c0UNTY ·· ~ 
GEORGE ATKISSON 
and 
CAROLOTTA ATKISSON 

Plaintiffs , 
v. 

WEXFORD ASSOCIATES, INC. 

HERBERT D. VOGEL, JR. 

BARBARA C. VOGEL 

JAMES E. HENRY, JR . 

SUSAN H. HENRY 

JOHN KOWALCZYK 

KATHERINE KOWALCZYK 

PATRICK G. DEASY 

JANE M. DEASY 

MARK L. ECKMAN 

VIVIAN D. DATOFF 

CHARLES E . ANDREWS 

JEAN S. ANDREWS 

BRIAN T. McVAY 

ELIZABETH McVAY 

M. JACK WILKENFELD 

JOANNE WILKENFELD 

WALTER T. MORGAN 

BETH A. MORGAN 

LAWRENCE W. WYTE 

DIANE B. WYTE 

MICHAEL R. WALLER 

, . I 
) 

19~ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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DIANE V. WALLER 

KATHLEEN SMITH 

LUCILLE CHASE 

MIRTIE DYER 

MABLE HOHMANN 

WILLARD ADAMS 

FRANCIS YOUNG 

THOMAS E. ADAMS 

BYRD ADAMS 

ROBERT ADAMS 

ANNE GRESHAM 

BETTY BAKER 

JOAN VIPPERMAN 

JOHN VIPPERMAN 

JOHN ADAMS 

JOHN S. ATKISSON 

JAMES L. ATKISSON 

PAUL ATKISSON 

DEWILTON ADAMS 

ALLAN SMITH 

LARRY SMITH 

MRS . OSCAR KROMBHOLZ 

CHARLES P . ADAMS 

ETHEL ADAMS 

DONALD HALL 
10098 Byrd Road 
Fairfax , Virginia 

2 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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JOAN HALL 
10098 Byrd Road 
Fairfax, Virginia 

RAYMOND CAVANAGH 
20070 Carrhill Road 
Vienna, Virginia 22181 

EILEEN CAVANAGH 
20070 Carrhill Road 
Vienna, Virginia 22181 

THOMAS HEALY 
20090 Carrhill Road 
Vienna, Virginia 22181 

VICTORIA HEALY 
20090 Carrhill Road 
Vienna, Virginia 22181 

DAVID D. O'BRIEN 

JANE B. O'BRIEN 

COUNTY OF FAIRFAX 
and 
The unknown heirs to: 

MARY SAUNDERS 

BELLE SMITH 

R . L. ADAMS 

LEWIS ADAMS 

ROSE MCDANIELS 

CARRIE POWELL 

EFFIE POWELL 

OLIVE ADAMS 

ADELBERT ADAMS 

HARMONIA ADAMS 

IRENE ADAMS 

EDNA ADAMS 

3 
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SIDNEY ADAMS 

TRUEMAN ADAMS 
OSCAR ADAMS 

RUSSELL ADAMS 

THOMAS S. ADAMS 

Defendants. 

FOURTH AMENDED BILL OF COMPLAINT 

The Plaintiffs, George and Carlotta Atkisson, by counsel, move the 

Court for relief against the Defendants on the grounds and in the amount 

as hereinafter set forth: 

1. Plaintiffs, GEORGE and CARLOTTA ATKISSON ( 11 Atkissons 11
) are 

owners of a private family cemetery lot adjacent to Section III of the 

Wendover Subdivision in Fairfax County, Virginia, and identified as such 

on the attached tax map marked "Exhibit A" . 

2 . The heirs to Mary Saunders, Belle Smith, R. L . Adams, Lewis 

Adams, Rose McDaniels, Carry Powell, Effie Powell, Olivia Adams, Adelbert 

Adams , Harmonia Adams, Irene Adams, Edna Adams, Sidney Adams, Trueman 

Adams, Oscar Adams, Russell Adams and Thomas Adams have been made 

necessary parties to this matter pursuant to the Order of this Court 

entered on January 5, 1996 as having an interest in the private family 

cemetary lot adjacent Section III of the Wendover Subdivision in Fairfax 

County, Virginia. 

3. Kathleen Smith is the only known heir to Belle Smith, Lucille 

Chase is the only known heir to R. L. Adams, Myrtie Dyer, Mable Hohmann 

and Willard Adams are the only known heirs to Lewis Adams and the 

4 
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following are the only known heirs to Thomas S. Adams: 

Francis Young 

Thomas E. Adams 

Byrd Adams 

Robert Adams 

Anne Gresham 

Betty Baker 

Joan Vipperman 

John Adams 

John S. Atkisson 

James L. Atkisson 

Paul Atkisson 

DeWilton Adams 

Allan Smith 

Larry Smith 

Mrs. Oscar Krumholz 

Charles P. Adams 

Ethel Adams 

4. The known heirs of Thomas Adams have quitclaimed their interest 

· in the family cemetary lot adjacent to Section III of Wendover Subdiv ision 

o f Fairfax County, Virginia to Plaintiffs, George and Carlotta Atkisson . 

5. Donald Hall and Joan Hall are owners of Lot No. 1, Wendover 3 

and pursuant to the Order of this Court dated January 5, 1996, they are 

necessary parties to this matter. 

6. Raymond Cavanagh, Eileen Cavanagh, Thomas Healy, Victoria Healy 

and the County of Fairfax have been made additional parties to this matter 

5 
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pursuant to the order of this Court dated February 16, 1996. 

7. That Defendant, WEXFORD ASSOCIATES, INC., is the s ole owner of 

Lot Nos. 12, 13, 14, 15 and 17 in the Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

8. That Defendants, HERBERT D. VOGEL, JR. and BARBARA C. VOGEL, are 

sole owners of Lot No. 23 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

9 . That Defendants, JAMES E. HENRY, JR. and SUSAN H. HENRY, are 

sole owners of Lot No. 2 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

10. That Defendants, JOHN KOWALCZYK and KATHERINE KOWALCZYK , sold 

Lot No. 3 in the Wendover Subdivision, Section III , to DAVID D. O'BRIEN 

and JANE B. O' BRIEN in Fairfax County, Virginia . The O'Brien's have 

intervened in this matter pursuant to their petition to intervene, 

previously granted by this Court. 

11 . On or about June 10, 1994, Defendants, PATRICK G. DEASY and JANE 

M. DEASY, sold Lot Number 4 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia, to the additional Defendants, ~K L. ECKMAN 

and VIVIAN D. DATOFF . 

12. That Defendants, CHARLES E. ANDREWS and JEAN S. ANDREWS, are 

sole owners of Lot No. 5 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia . 

13. That Defendants, BRIANT . McVAY and ELIZABETH McVAY, are sole 

owners of Lot No . 6 in the Wendover Subdivision , Section III, in Fairfax 

County, Virginia. 

14. That Defendants, M. JACK WILKENFELD and JOANNE WILKENFELD, are 

6 
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sole owners of Lot No. 7 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

15. That Defendants, WALTER T. MORGAN and BETH A. MORGAN, are sole 

owners of Lot No. 25 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia . 

16. That Defendants, LAWRENCE W. WYTE and DIANE B. WYTE, are sole 

owners of Lot No. 38 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

17. That Defendants, RAYMOND C. CAVANAUGH and EILEEN B. CAVANAUGH, 

are sole owners of Lo t No. 39 in the Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

18. That Defendants I MICHAEL R. WALLER and DIANE c. WALLER, sold Lot 

No. 40 in the Wendover Subdivision, Section III, in Fairfax County, 

Virginia to Thomas Healy and Victoria Healy on July 10, 1991. 

19. That Defendant, County of Fairfax, to the best of Plaintiffs 

knowledge and belief, holds title to real property through which the 

Plaintiffs easement runs through. To the best of the knowledge and belief 

o f Plaintiffs, there are no obstructions existing in those areas on 

Defendant, Fairfax County's real property where the easement exists. 

20. That the real property now comprising Wendover Subdivision, 

Section III, and now owned in part by the aforesaid persons, hereinafter 

ref erred to as 11 lot owners 11 collectively, was previously ref erred to among 

the land records as Parcel 48 and Parcel 49. 

21. That in or about 1892, Mary C. Saunders, then owner of Parcel 

49, expressly conveyed by Deed, a fifteen (15) foot wide easement, right­

o f-way, leading to certain property, including the family cemetery lot, 

7 
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owned at that time by Thomas Adams, grandfather of Plaintiff, George 

Atkisson. The express granting of the easement / right-of-way was recorded 

among the land records of Fairfax County, Virginia at Deed Book Liber P, 

No. 5, Page 361, and attached hereto as Exhibit B. 

22. Th at Parcel 48 was conveyed to Robert Adams, by a deed which 

expressly made said land subject to the easement/ right-of-way was recorded 

among the land records of Fairfax County, Virginia at Deed Book Liber H, 

No. 5, Page 237. 

23. That the said easement / right-of-way in favor of the land owned 

by Thomas Adams was the only means of ingress and egress to his land, 

including the family cemetery lot situated therein, and ran appurtenant 

to the servient estates known as Parcel 49 owned by Mary Saunders and 

Parcel 48 owned by Robert Adams. 

24. That the then heir of Thomas Adams conveyed the land comprising 

the dominant estate to Harold Miller, Trustee, by Deed recorded at Deed 

Book 4865, Page 13, among the land records of Fairfax County, Virginia. 

Said sale occurred on the condition that said cemetery lot be preserved. 

25. By Deed recorded in the Fairfax County Land Records, Book 5572, 

Page 775 Harold Miller, Trustee, conveyed to the Atkissons sole ownership 

of said family cemetery lot. See Plaintiffs' Exhibit C. 

26. By Deed recorded among the land records of Fairfax County, 

Virginia, at Deed Book 5344, Page 575, Harold Miller, Trustee, granted to 

the Atkissons sole ownership of said right-of-way leading to said cemetery 

lot in order for the Atkissons and their family to have a means of ingress 

and egress to said cemetery lot for maintenance and visitation purposes. 

8 
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See Plaintiffs' Exhibit D. 

27. That in the alternative, the Plaintiffs, as heirs of Thomas 

Adams, have an ownership interest in said cemetery lot. In addition 

thereto, all available heirs of Thomas Adams ha ve deeded any remaining 

interest they have in the cemetery lot to the Plaintiffs. 

28. Since that time, the Atkissons are the owners of record of the 

Cemetery Lot, receive tax bills, and have kept up and maintained said 

cemetery lot, including repairing headstones, posting signs, and fencing 

the family lot. The Atkissons used both the cemetery lot and the 

easement/right-of-way up until late 1983 and attempted thereafter, on 

occasion, to visit the cemetery by use of the easement / right-of-way. 

29. That after Mary Saunders death, her interest in Parcel 49 was 

conveyed to Harry Smith, whose daughter, Kathleen Smith, inherited said 

parcel and by deed recorded among the Fairfax County, Virginia, Land 

records, Book 3392,Page 72, conveyed her interest to Defendant, Charles 

Hawthorne, sole owner. 

30. That the heirs of Robert Adams granted title to Parcel 48 to 

Daniel Capper and his wife, Ellyn G. Capper, by a deed recor ded among the 

land records of Fairfax County, Virginia, at Deed Book 3688, Page 356 . 

31. That the Cappers in turn granted title to Parcel 48 to Charles 

Hawthorne and his wife, Audrey K. Hawthorne, by a deed recorded among the 

land records of Fairfax County, Virginia, at Deed Book 4603, Page 343 . 

32. That the Hawthornes had full knowledge as to the existence of 

said cemetery lot and easement/right-of-way by way of discussions with the 

Plaintiff regarding the proposed widening of said easement/ right-of-way. 

33. That during the 1979 re-zoning hearings on the application of 
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Defendant, Charles Hawthorne, for the re-zoning of Parcel 48 and Parcel 

49 for residential development, George Atkisson testified as to the 

existence of said easement/right-of-way. 

34. That prior to the approval of the Hawthornes' application, their 

attorney, Robert A. Lawrence, received correspondence from Sidney R. 

Steele, Chief Zoning Evaluation Branch, Fairfax County Office of 

Comprehensive Rezoning, setting forth an obligation to investigate and 

resolve any existing property rights of the Atkissons in the access right.­

of-way/ easement across the Hawthorne property. A copy of said letter is 

attached hereto as Exhibit E. 

35. Notwithstanding Defendant Hawthornes' knowledge of said right­

of-way, their obligation to resolve the property rights of the Atkissons, 

and the Atkissons' continued efforts to resolve the matter, the 

Hawthornes, without regard to their obligation to the Atkissons, conveyed 

to Defendan t, Wexford Associates, Inc . ("Wexford"), Parcel 48 and Parcel 

49 by Deed recorded among the land records of Fairfax County, Virginia at 

Book 5772, Page 497 in 1983. 

36. That Mr . Atkisson, upon discovering the conveyance by the 

Hawthornes of the parcels across which their easement ran, contacted 

· Defendant Wexford to notify them of its legal duty not to obstruct or to 

trespass on the Atkissons' right -of-way and to seek a resolution which 

would allow Wexford to develop the parcels while preserving the Atkissons' 

access to the family cemetery. 

37. That in late 1983, Defendant Wexford, with deliberate malicious 

and wanton disregard to the Atkissons' property rights, began the 

development of residences known as Section III of Wendover Subdivision, 
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physically destroying the site of the easement / right-of-way and 

obstructing Plaintiffs' use thereof. 

38 . The Defendant Wexford has further obstructed the said 

easement/right-of-way by the development of a detention pond. 

39. That said easement / right-of-way is the sole means of ingress and 

egress from the cemetery lot to the Clark Crossing outlet road leading to 

an improved road. Since the inception of said trespass and obstruction 

by Defendant Wexford and the continuing trespass and obstruction by the 

Defendant Wexford and Defendant 11 lot owners 11
, the cemetery has been 

landlocked. 

40. The obstructions created by Defendants have made it impossible 

for Plaintiff or his family members to care for or visit their family 

cemetery lot since 1983 without arguably trespassing upon land of 

neighboring owners. Said lot contains the remains of at least ten (10) 

members of the Plaintiffs' family. 

41. That the said easement/right-of-way has been used notoriously, 

continuously, exclusively and openly by Thomas Adams and his descendants, 

including George Atkisson, from the time of conveyance, from Mary Saunders 

and Robert Adams up until late in 1983. 

42. Fairfax County Park Authority has trespassed directly upon said 

cemetery lot and has removed barriers placed by Mr. Atkisson in an attempt 

to keep out trespassers. Fairfax County Park Authority has used a path 

contrary to an easement/right-of-way which the Atkissons dedicated to be 

used for horseback riding, and has trampled directly upon the resting 

places of the Atkissons' ancestors. 

43. Fairfax County Park Authority also owns land adjacent to 
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Wendover Subdivision, Section III, which was deeded and/or otherwise 

granted to said Defendant by Defendant hawthorne from Parcel 48 and/ or 

Parcel 49. 

44. That the said easement/right-of-way in favor of the Atkisson 

cemetery property runs appurtenant to the servient estate of said land 

owned by the Fairfax County Park Authority . 

45. That the Fairfax County Park Authority has or is planning to 

interrupt and obstruct Plaintiffs' easement/right - of -way from the cemetery 

to the Clark Crossing outlet road by construction of a parking lot on or 

near said easement/right-of-way. 

46. That the Plaintiffs have no plain, adequate, and complete remedy 

at law. 

COUNT I 

Iniunction and Damaoes for Obstruction 
of Express Easement 

47. That the allegations of Paragraphs 1 though 58, inclusive, are 

re-alleged and incorporated herein by reference . 

48. That the Plaintiffs, George and Carlotta Atkisson, have an 

express easement/right-of-way appurtenant by deed in favor of the dominant 

estate (cemetery lot) which is traceable by a direct chain of title 

through to the Defendants herein, having conveyed with the land . 

49 . that the actions of Defendant Wexford and the lot owners 

constitute an ongoing and continuing trespass and obstruction of 

Plaintiffs, George a nd Carlotta Atkisson' s easement/ right-of-way which has 

resulted in damages an disrepair to the cemetery lot, violation of 

property rights, diminution in value of the cemetery lot, deprivation of 

use of the cemetery lot by Plaintiffs , George and Carlotta Atkisson and 
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has caused emotional distress of related personal injury to be suffered 

by the Plaintiffs. 

50. That the Fairfax County Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way. 

51. WHEREFORE, the Plaintiffs, George and Carlotta Atkisson demand 

a permanent injunction against all Defendants to prevent further trespass 

and obstruction to family cemetery lot and the easement / right-of-way 

leading thereto, to have any existing impediments and obstructions removed 

at tne expense of Defendants, jointly and severally, and to have a 

declaration of exi stence and extent of the easement / right - of-way. 

(a ) Plaintiffs, George and Carlotta Atkisson further 

demand compensatory damages in the amount of THREE HUNDRED 

THOUSAND DOLLARS ($300, 000. 00) to be paid jointly and several ly 

by all Defendants for damages to the dominate estate, 

diminution in value, deprivation of 

intentional infliction of emotional 

personal injury. 

use of real property, 

distress and related 

(b) Plaintiffs, George and Carlotta Atkisson further 

demand punitive damages in the amount of FIVE HUNDRED THOUSAND 

DOLLARS ($500, 000. 00) to be paid jointly and severally by 

Defendant Wexford for the intentional, malicious and wanton 

trespass and deprivation of property rights of the Plaintiffs . 

(c) Plaintiffs, George and Carlotta Atkisson further 

request that Defendants be ordered to pay all reasonable 

attorneys' fees and costs incurred by the Plaintiffs and for 

such other equitable relief as the Court deems appropriate and 
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just. 

COUNT II 

Inj unction and Damages for Obstruction 
of Implied Easement by Necessity 

52. That the allegations of Paragraphs 1 though 63, inclusive, are 

re-alleged and incorporated herein by reference . 

53. That, in the alternative, the Defendants in fact have or had 

actual and/or constructive notice of the easement / right-of-way and until 

late 1983 it was, and in many areas remains, visible and well-defined. 

54. That no other means of egress or ingress to the cemetery lot can 

be substituted at the reasonable expense of the Plaintiffs, George and 

Carlotta Atkisson and that said easement/right-of-way is necessary for the 

reasonable enjoyment of the dominate estate. 

55. That the actions of Defendant Wexford and the lot owners 

constitute an ongoing and cont~nuing trespass and obstruction of 

Plaintiffs, George and Carlotta Atkisonn' s easement / right-of -way which has 

resulted in damages an disrepair to the cemetery lot , violation of 

property rights, diminution in value of the ceme t ery lot, deprivation of 

use of the cemetery lot by Plaintiffs, George and Carlotta Atkisson and 

has caused emotional distress of related personal injury to be suffered 

by the Plaintiffs , George and Carlotta Atkisson . 

56 . That the Fairfax County Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way. 

57. WHEREFORE, the Plaintiffs, George and Carlotta Atkisson demand 

that the Court find an implied easement/right-of-way by necessity exists 

in favor of the cemetery lot and issue a permanent injunction against all 

Defendants to prevent further trespass and obstruction to the 
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easement/right-of-way of the family cemetery lot, to have any existing 

impediments and obstructions removed at the expense of Defendants, jointly 

and severally, excluding Fairfax County Park Authority. 

(a) Plaintiffs, George and Carlotta Atkisson further 

demand compensatory damages in the amount of THREE HUNDRED 

THOUSAND DOLLARS ($300, 000. 00) to be paid jointly and severally 

by all Defendants for damages to the dominate estate, 

diminution in value, deprivation of use o f real property, 

intentional infliction of emotional distress and related 

personal injury. 

(b) Plaintiffs, George and Carlotta Atkisson further 

demand punitive damages in the amount of FIVE HUNDRED THOUSAND 

DOLLARS ($500,000 . 00) to be paid jointly and severally by 

Defendant Wexford for the intentional, malicious and wanton 

trespass and deprivation of property rights of the Plaintiffs, 

George and Carlotta Atkisson. 

(c) Plaintiffs, George and Carlotta Atkisson further 

request that Defendants be ordered to pay all reasonable 

attorneys' fees and costs incurred by the Plaintiffs and for 

such other equitable relief as the Court deems appropriate and 

just . 

COUNT III 

Injunction and Damaqes for Obstruction 
of Prescriptive Easement 

58. That the allegations of Paragraphs 1 though 69, inclusive, are 

re-alleged and incorporated herein by reference. 

59. That, in the alternative, the Plaintiffs, George and Carlotta 
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Atkisson adverse use of a private way through the described property owned 

by Defendants had been exclusive, continuous and notorious f or the period 

of time exceeding twenty (20) years. 

60. That the Defendants and their predecessor owners of the land now 

compromising Wendover Subdivision, Section III, knowingly acquiesced in 

the use of said private way by Plaintiffs and Plaintiffs' family for a 

period exceeding twenty (20) years . 

61. That the actions of Defendant Wexford and the lot owners 

constitute an ongoing and continuing trespass and obstruction of 

Plaintiffs' easement/right-of-way which has resulted in damages an 

disrepair to the cemetery lot, v iolation of property rights, diminution 

in value of the cemetery lot, deprivation of use of the cemetery lot by 

Plaintiffs, and has caused emotional distress of related personal injury 

to be suffered by the Plaintiffs. 

62. That the Fairfax County Park Authority is prospectively engaged 

in the obstruction of said easement/right-of-way. 

63 . WHEREFORE, the Plaintiffs, George and Carlotta Atkisson demand 

that the Court find an easement/right-of-way by prescription exists in 

favor of the cemetery lot and issue a permanent injunction against all 

Defendants to prevent further trespass and obstruction to the 

easement/right-of-way of the family cemetery lot, to have any existing 

impedi ments and obstructions removed at the expense of Defendants, jointly 

and severally, excluding Fairfax County Park Authority. 

(a) Plaintiffs , George and Carlotta Atkisson further 

demand compensatory damages in the amount of THREE HUNDRED 

THOUSAND DOLLARS ($300, 000. 00) to be paid jointly and severally 
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by all Defendants for damages to the dominate estate, 

diminution in value, deprivation of use of real property, 

intentional infliction of emotional distress and related 

personal injury. 

(b) Plaintiffs, George and Carlotta Atkisson further 

demand punitive damages in the amount of FIVE HUNDRED THOUSAND 

DOLLARS ($500 , 000. 00) to be paid jointly and severally by 

Defendant Wexford for the intentional, malicious and wanton 

trespass and deprivation of property rights o f the Plaintiffs. 

(c) Plaintiffs, George and Carlotta Atkisson further 

request that Defendants be ordered to pay all reasonable 

attorneys' fees and costs incurred by the Plaintiffs and for 

such other equitable relief as the Court deems appropriate and 

just. 

GEORGE ATKISSON 
CARLOTTA T. ATKISSON 
By Counsel 

ANDERSON & CORRIE 

BY: 

Plaintiffs, 
and Carlotta Atkisson 

c:\s\ms\atkisson\4THAHEND.COM 
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I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON, et al • t 

Plaintiffs 
v . In Chancery No. 97823 

WEXFORD ASSOCIATES, INC. I et al., 

De fendants 

ORDER OF PUBLICATION 

The object of this suit is to reestablish an easement to the 

Plaintiffs' family cemetery and this Court's ruling that there are or may 

be persons interested in the subject matter of this suit who's names are 

unknown, namely, the heirs, devisees and accessors in title of Mary 

Saunders, Belle Smith, R.L. Adams, Lewis Adams, Rose McDaniels, Cary 

Powell, Effie Powell, Olivia Adams, Adelbert Adams, Harmonia Adams, Irene 

Adams, Edna Adams, Trueman Adams, Oscar Adams, Russell Adams, Thomas S. 

Adams, and making said parties Defendants by the geneicr-1 description of 

"parties unknown" and an affidavit having been made and filed that they 

are unknown; 

it is Ordered that the persons made Defendants by the general 

descriptions of "parties unknown" do appear, on or before April 29, 1996 

and do what is necessary to protect their interest. 

it is further Ordered that the foregoing portion of this Order be 

published once a week for four successive weeks in the Fairfax Journal, 

a newspaper published in Fairfax County, Virginia. 

dn-M f~t... . ENTERED this U day of ~ , 1996. 
~~~~~~~~~~~~~ 
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I ASK FOR THIS: 

ir Lakes Circle, #220 
Fairfax, Virginia 22033 
(703) 222-2200 
Counsel for 

George and Carlotta Atkisson 

SEEN AND 

ernard E. Goodman, Esq. 
Goodman, Gary & Lickstein, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(70 3) 848-2828 
Counsel for Defendant Wexford 

Associates, Inc. and the 
Individual efendants 

D vi J. ogal, qu're 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 
(703) 691-1235 
Counsel for Intervenors 

David O'Brien and Jane O'Brien 
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n1CHARD J JAMBORSKY 
F BRUCE BACH 
J HOWE BROWN 
JACK B STEVENS 

MICHAEL P McWEENY 
iHOMAS S KENNY 

MARCUS D WILLIAMS 
GERALD BRUCE LEE 

STANLEY P KLEIN 
ROBERT W WOOLDRIDGE. JR 

ARTHUR B VIEREGG. JR 
JANE MARUM ROUSH 
M LANGHORNE KEITI-i 

DENNIS J SMITI-i 
DAVIOT STITI 

JUDGES 

NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

Fairfax County Judicial Center 
41 10 Chain Bridge Road 

Fairfax. Virginia 22030-4009 
(703) 246·2221 

COUNTY OF FAIRFAX CITY OF FAIRFAX 

/ 

l)fl MARI<. A l.\fF.\RANO 
OIREClOR JUDICIAL OPERATIONS 

JAMES l\EITH 
LEWIS D MORAIS 
BURCH MILLSAP 

BARNARD F JENNINGS 
LEWIS H GRIFFITH 

WILLIAM G PLUMMER 
THOMAS J MIDDLETON 
lHOMAS A FOATKORT 

QUINLAN H HANCOCK 

RETIRED JUDGES 

David J. Gogal, Esq. 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, Virginia 22030 

Bernard E. Goodman, Esq. 
Goodman, Gary & Lickstein, ·P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

Scott E. Snyder, Esq. 
Anderson & Corrie 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 

Re: Atkisson, et al. v. Wexford Associates, Inc., et al., 
Chancery No. 97823 

Dear Counsel: 

This matter came on for a hearing on December 28, 1995, on several motions 
of the parties. After consideration of the briefs and arguments of the parties, I ruled 
on three of the eight motions before me, and I took the fi ve remaining motions under 
advisement. Those motions under advisement are: 

OPlNiON LEffER 
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• Plaintiffs Atkissons' Motion in Limine (to prohibit Wexford Defendants from 
presenting evidence and/or argument on issues previously argued);. 

• Individual Defendants and Intervenors' Motion and Memorandum in Support 
of Motion to Declare Prior Judgments Void Due to Lack of Necessary Parties; 

• Defendants Kowalczyks and Deaseys ' Motion for Dismissal With Prejudice 
of Improper Parties; 

• Defendants Eckman and Dato ff s Motion to Compel Answers to 
Interrogatories and For Sanctions; 

• Defendants' Motion to Determine if Ease.ment is Terminated as a Matter of 
Law at Bird Road. 

For the reasons stated below, the Plaintiffs' Motion in Limine is granted, the Court 
will defer ruling on the Motion to Determine if Easement is Terminated as a Matter 
of Law at Bird Road, and the three remaining motions are denied. 

FACTS 

Plaintiffs George and Carlotta Atkisson own an interest in an easement that 
provides ingress and egress to a family cemetery. That easement was originally 
created by deed in 1892 conveying a fifteen acre parcel and the easement to Thomas 
Adams, Mr. Atkisson 's grandfather. In a decree rendered in connection with a 
partition suit in 1896, Adams received an adjoining piece of land referred to as Lot 
2. The burial plot is located on the 15 acre parcel and/or Lot 2. 
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Over the intervening one hundred years, the land burdened by the easement 
has been subdivided and developed by, among others, defendant Wexford Associates, 
Inc. The easement is located on land now part of Wendover Subdivision, Section III, 
a subdivision of single-family houses. 

In July of 1986, the Atkissons brought suit against the Fairfax County Park 
Authority, Wexford Associates, Inc. and certain of the lot owners in Wendover 
Subdivision, Section III in Fairfax County for a declaration of the existence and the 
extent of their easement and compensatory and punitive damages. Later, the Bill of 
Complaint was amended to include a total of 56 of the lot owners in Wendover. 1 

Trial was held on July 30-31, 1991 , August 20, 1991 , February 27, 1992 and January 
27, 1993. During the trial, the Atkissons non-suited 38 of the 56 lot owners. This 
Court 's final_ order, entered by Judge Fortkort on March 10, 1993, held that the 
Atkissons own an express and prescriptive easement for ingress and egress to the 
family cemetery over property in the Wendover Subdivision; however, the Court did 
not order obstructions removed from the easement because the approximate location 
of the easement was improved by swimming pools and houses. The trial court 
ordered the property owners to pay the Atkissons nominal damages, Wexford 
Associates to pay the Atkissons $10,000 in punitive damages and the Fairfax County 
Park Authority to ·provide a new easement on adjoining park land. 

The Park Authority appealed this Court's decision,2 and in June of 1994, the 
Virginia Supreme Court held that the Chancellor did not have the authority to relocate 

This Court initially sustained the defendants' demurrer to the bill of complaint. 
The Atkissons appealed that decision, which the Virginia Supreme Court reversed in an 
unpublished order. Alkisson v. Wexford Associales, Inc., Record No. 890 169 (April 26, 1989). 

2 Wexford Associates and the lot owners did not appeal the March 10, 1993 final 
order. 
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the express easement on park land. Fairfax County Park Authority v. Atkisson, 248 
Va. 142, 445 S.E.2d I 0 l ( 1994 ), cert. denied, 115 S.Ct. 668 (I 994). The Virginia 
Supreme Court remanded the case with the instructions that the Atkissons, Wexford 
and the property owners were to try to agree on a location of an alternate easement, 
or, barring agreement, the obstructions were to be removed from easement. On 
February l 0, 1995, the trial court entered an order in accordance with the instructions 
of the Virginia Supreme Court directing the parties to try to agree on a new easement. 

The parties were unable to agree on an alternate easement and the Atkissons 
moved the Court to order the obstructions removed from the easement in accordance 
with the Supreme Court's mandate. This Court was unable to grant that motion 
because it found that the easement had never been located by the Court in prior 
proceedings. The Court continued the motion for an evidentiary hearing to locate the 
easement. 

Meanwhile, David and Jane O'Brien moved to intervene as defendants in the 
case. They are the owners of Lot 3 in Wendover Subdivision, having acquired the 
property from the Kowalczyks in June 1992. The Court granted the O'Briens' motion 
to intervene, after findings that they are necessary parties in that the approximate 
location of the easement transverses their property, and that they had no. actual or 
constructive notice of the prior litigation.3 Accordingly, the Court granted a new trial 

Although the O' Briens acquired Lot 3 in June 1992 from the Kowalczyks, who 
were defendants in the case, they were not advised about the pending litigation, nor did the 
litigation appear in their chain of title, as the /is pendens recorded in the land records of Fairfax 
County regarding this cause did not include Lot 3 in the description of the property subject to the 
/is pendens. As this Court ruled, Judge Fortkort made all of his dispositive rulings after the 
O 'Briens were in titl e and while they were completely unaware of this cause. Therefore, the 
interests of the O' Briens were not adequately represented by the Kowalczyks, their predecessors 
in interest. 
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to the O 'Briens on all issues in the case, and a trial as to the other defendants limited 
to issue of locating the easement. 

The trial is presently set to commence on September 16, 1996. The motions 
under consideration followed. 

I. Plaintiffs' Motion in Limine 

Plaintiffs assert that all defendants, except the O'Briens, should be prohibited 
from presenting evidence or argument on any issue that has been previously argued 
or that may have been ruled on in prior proceedings. No appeal has been taken from 
any of the prior judgments in this case by any party other than the Park Authority. 
Plaintiffs contend that, because these defendants had an opportunity to raise any and 
all defenses in the earlier proceedings, they are now barred by res judicata, from 
raising any factual or legal defenses that were or could have been raised earlier, 
except those issues related to the location of the easement. In their brief, plaintiffs 
point out several of the issues and defenses that were raised earlier by defendants. 

The Court agrees that inasmuch as no defendant other than the Park Authority 
appealed the Mach 1993 final order in this case, all issues which were raised or could 
have been raised before are res judicata, except for the location of the easement. 
Therefore, all defendants who were represented at the prior trial in this cause will be 
prohibited from raising any factual or legal defenses which were raised or could have 
been raised in earlier proceedings. Defenses include but are not limited to: the 
existence of alternative access; plaintiffs' attempted separation of an appurtenant 
easement from the estate it was intended to serve; plaintiffs' attempted expansion of 
the use of the easement; that an easement by necessity is not supported because of the 
existence of an alternative easement option; and the right-of-way is not in the chain 
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of title of the plaintiffs. All defendants who participated in the earlier trial will be 
limited at the new trial to presenting evidence as to the location of the easement. For 
the foregoing reasons, the plaintiffs' motion in limine is granted. 

II. Individual Defendants and Intervenors' Motion to Declare Prior 
Judgments Void Due to Lack of Necessary Parties 

Defendants assert that any prior judgments in this case are void and not binding 
on any party as a matter oflaw, because all the necessary parties were not before the 
court. The O'Briens, purchasers of Lot 3, and Mr. Eckman and Ms. Datoff, 
purchasers of Lot 4, were not joined in this action at the time of the earlier orders. 
(The /is pendens did not cover eithet'Lot 3 or Lot 4.) 

In granting the O'Briens' motion to intervene in August 1995, this Court found 
that they had no actual or constructive notice of this litigation. A new trial was 
granted to them on all issues. 

Ms. Eckman and Ms. Datoff are not in the same situation as the O'Briens. 
They acquired Lot 4 from the Deaseys on June 1994, long after the final order had 
been entered and the same day as the Virginia Supreme Court issued its ruling 
reversing the case. Although the /is pendens omitted Lot 4 from the property 
description, Mr. Eckman and Ms. Datoff purchased Lot 4 with notice of this 
litigation. After contracting to purchase the property, Mr. Deasey advised Mr. 
Eckman about the cemetery, the easement and the pendency of this litigation. 
Further, both Mr. Eckman and Ms. Datoff noticed the remnants of a road bed (the 
approximate area of the easement) on the property. Mr. Eck.man, himself an attorney, 
purchased "extra title insurance" for that reason. Thereafter, Mr. Eckman and Ms. 
Dato ff closed on their acquisition of Lot 4. Because they acquired their property with 
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actual notice of this litigation, they "stepped into the shoes" of their predecessors in 
title, the Deaseys, who adequately represented their interests in the litigation. 

Defendants assert that the failure to join the O'Briens in this action as 
necessary parties before the prior judgment is a fatal defect to the prior judgment as 
to all parties, not just the O'Briens. Therefore, all issues could be relitigated, and res 
judicata would have no application. Defendants cite Gulfstream Building Assoc .. Inc. 
v. Britt, 239 Va. 178 ( 1990) in support of this proposition. 

Gulfstream involved a boundary dispute, and the parties failed to join one of 
the owners of the affected land, Gulfstream. A decree was entered by the court, and 
Gulfstream brought an independent action in chancery to set aside the decree under 
Virginia Code § 8.01-428 ( C ) [now § 8.01-42S(D)]. The trial court set aside its 
earlier decree as null and void to the extent it affected the lot owned by Gulfstream. 
The Virginia Supreme Court affirmed the trial court's action in setting aside the 
decree, because the earlier decree prejudiced and jeopardized the rights of 
Gulfstream. Id. at 182-83. 

Significantly, the Court in Gulfstream declared the prior judgment null and 
void only to the extent it affected the property owned by Gulfstream, the absent party. 
The Court did not, as defendants argue, void the judgment as to property owners who 
were properly before the trial court. Id. at 181. 

The facts of this case are distinguishable from the mechanic's lien cases cited 
by the defendants. See, e.g., Mendenhall v. Cooper, Inc., 239 Va. 71 (1990). Those 
cases hold that the absence of a necessary party is fatal to the determination of the 
validity of a mechanic 's lien. Unlike the case at bar, the interests of the various 
claimants to the property covered by an mechanic's lien are not separable. In 
McDougle v. McDougle, 2 14 Va. 636, 63 7, 203 S.E.2d 131, 133 ( 197 4 ), the Virginia 

1198 



Mr. Gogal 
Mr. Goodman 
Mr. Snyder 
Atkisson v. Wexford Associates. Inc .. C9782J 
April 4. 1996 
Page 8 

Supreme Court recognized exceptions to rule that all necessary parties must be before 
the court for a valid judgment to be entered: 

The only exceptions to the rule occur where it is "practically 
impossible" to join all parties in interest, and the absent parties are 
represented by others having the same interests, or where an absent 
party's interests are separable from those of the parties before the court, 
so that the court may enter a decree without prejudice to the rights of the 
absent party. 

214 Va. at 637, 203 S.E.2d at 133 (citation omitted). 

In this case, the interests of the O'Briens are separable from those of the other 
defendants. O'Briens have now been joined as parties. They have been granted a 
new trial as to all issues in the case. Under Gulfstream and McDougle, the failure to 
join them earlier does not render all prior judgments in this matter void as to all 
parties. All other parties to this suit who were parties at the time of trial had a full 
and fair opportunity to litigate all issues in the suit but for the location of the 
easement. For the reasons stated, the motion to void the prior judgments is denied. 

III. Defendants Kowalczyks and Deaseys' Motion for Dismissal With 
Prejudice of Improper Parties 

Defendants Kowalczyks and Deaseys move for the dismissal of Katherine 
Kowalczyk from this case, because she now lives in California and no longer owns 
Lot 3. John Kowalczyk, her former husband, died in 1993. Lot 3 has been conveyed 
to the O'Briens, who have been joined as defendants in this case. 
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Similarly, the Deaseys no longer own their property. They conveyed Lot 4 to 
Mark Eckman and Vivian Datoffin June of 1994. Mr. Eckman and Ms. Datoff were 
added as parties to this cause on October 6, 1995. 

The Atkissons oppose the motion to dismiss Kowalczyk, Eckman and Datoff, 
noting that they have an unsatisfied judgment against them in this case. In the March 
I 0, 1993 final order, this Court ordered that "Each homeowner whose house blocked 
the plaintiffs' easement shall pay nominal damages to the plaintiffs of One Hundred 
Dollars ($ 100.00) per homeowner." The June 1994 Supreme Court ruling did not 
reverse that aspect of the final order. The provision ordering the defendants to pay 
the Atkissons $100.00 each is still in effect. 

It appearing to the Court that the Kowalczyks and the Deaseys still have an 
outstanding judgment against them, they will not be dismissed from this suit until 
such judgments are satisfied. 

IV. Defendants Eckman and Datofrs Motion to Compel Answers to 
Interrogatories and For Sanctions 

Eckman and Datoffs counsel served plaintiffs ' counsel with discovery on 
November 17, 1995. The only responses received were copies of plaintiffs ' responses 
to the O ' Briens' discovery. The plaintiffs have refused any other discovery from 
Eckman and Datoff as they purchased their property with notice and are therefore 
barred from presenting any defenses that were raised or could have been raised 
earl ier. 

Eckman and Datoff purchased with notice of the litigation by their own 
testimony. As such, they stepped into the shoes of the Deaseys, their predecessors 

1201 



Mr. Goga! 
Mr. Goodman 
Mr. Snyder 
Atkisson v. Wexford Associates. Inc., C97823 
April 4, 1996 
Page 10 

in title. They are barred by the doctrine of res judicata from litigating any of the 
issues which were raised or could have been raised before the prior judgment. For 
this reason, their Motion to Compel Discovery is denied. 

V.. Defendants' Motion to Determine if Easement is Terminated as a Matter 
of Law at Bird Road 

Defendants assert that the necessity of a portion of the easement is 
extinguished as a matter oflaw because of the construction of Bird Road. Bird Road 
bypasses a portion of the easement and provides access to the easement by means of 
a public road. 

The ruling on this motion is deferred until lot owners of property located-0n the 
area of the easement on the side of Bird Road that defendants now claim should be 
extinguished as a matter of law enter their appearances in this cause. 

CONCLUSION 

For all the reasons stated above, the plaintiffs' Motion in Limine is granted, the 
Court's ruling on the Motion to Determine Easement Terminated as a Matter of Law 
at Bird Road is deferred, and the remaining motions are denied. Mr. Snyder should 
prepare an order reflecting my rulings, circulate it among counsel, and present it to 
the Court for entry within fifteen days of the date of this letter. 
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MEMORANDUM OF1LIS PENDENS 
CC\1~17 

KNOW ALL MEN that I, GEORGEf'lATKISSON, Plaintiff in the cause 

described below, give Notice of Lis Pendens, by this Memorandum, filed in 

the Clerk's· office of the Circuit Court of Fairfax County, this --- day 

of March, 1996 , which sets forth the following: 

There is now pending in the Circuit Court of Fairfax County a certain 

cause of ac~n by GEORGE A~ISSON and CARLOTTA T /j,.TKISSON aga~t DONALD 

L, JOAN ~L, RAYMOND i°AVANAGH, EILEEN~VANAGH , THO~S~EALY and 

VICTORI/,~EALY, the object of which is to reestablish my easement and to 

have all obstructions erected upon my easement removed at the cost of the 

named Defendants above. The nature of the claim is primarily injunction, 

and the properties at issue is described as follows: 

Tax Map Number 028-3 - 20 -0 039 
commonly known as 
2007 Carrhill Road, Vienna, Virginia 22181 

Tax ·Map Number 028-3-20-0040 
commonly known as 
2009 Carrhill Road, Vienna, Virginia 22181 

Tax Map Number 027 - 4 - 13 - 0001 
commonly known as 
10098 Byrd Road, Vienna, Virginia 22181 

The names of the persons whose estates are intended to be affected 

by the pending suit are: DONALD HALL, JO.Ai'l HALL, :HAYMOND CAVANAGH, EILEEN 

CAVANAGH, THOMAS HEALY and VI CTORIA HEALY. 

WITNESS my hand this c:98~ day of March, 1996. 

~~dlf(/ 
GEORGE ATKISSON 
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COMMONWEALTH OF VIRGINIA 
COUNTY OF FAIRFAX, to-wit: 

Bl< 9 6 7 7 0 I 0 8 

SUBSCRIBED AND SWORN TO before me by GEORGE ATKISSON this Cl~ 
of March, 1996. 1 ~ / _[ 

l!~·Mi:~~~il 03~ 
. ~ J. IMJ1n:.. ~'Ti fttblic ----= . l> -~ ~ 

Notary Puby:~ 

My Commission expires: r1 

2 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON, et al., 

Plaintiffs 
v. In Chancery No. 97823 

WEXFORD ASSOCIATES, INC., et al . , 

Defendants 

~OMES NOW, George Atkisson, after being duly sworn, states that the 

following individuals are non-residents of the Commonwealth of Virginia: 

Lucille Chase, 8723 c-s 93rd Lane, Okala, Florida 34481, Alan Smith, 16 

Connies Drive, Coatesville, PA 19320, Larry Smith, 1061 Boot Road, 

Westchester, PA 19380, John Adams, 319 Nagle, Chicago, Illinois 60634 , 

DeWilton Adams, 9109 Lela Court, Fort Washington, Maryland 20744, and that 

the above addresses are true and accurate to the best of its knowledge and 

~~ belief. 

STATE OF VIRGINIA 
COMMONWEALTH AT LARGE, to- wit 

My Commission Expires: 

George Atkisson, this~Aday of 

'4 .. ~~ 
yary Public 

APR 16 96 
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VIRGIN I A: 
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' . - ; .. 
IN 11IE CIRCUIT COURT OF FAIRFAX C0HN1Y . 

GEORGE T. ATKISSON 
and 
CARLOTI A T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

··; ~ 

·- .. ... 
·. ' 

In Chancery No. 97823 

• I 

' .. 

ANSWER AND GROUNDS OF DEFENSE FOR 
DEFENDANTS RAYMOND, CAVANAGH AND EILEEN CAVANAGH 

-
t- - .; 

COMES NOW Defendants Raymond Cavanagh and Eileen Cavanagh (collectively 

"Defendants"), by and through counsel and for their Answer and Grounds of Defense state, in 

numbered paragraphs corresponding to the paragraphs in the Fourth Amended Bill of Complaint, 

as follows: 

1. Denied. 

2. Admitted. 

3. These Defendants lack sufficient knowledge to respond to these allegations and 

therefore, deny these allegations. 

4. Denied. 

5-6. Admitted. 

7. Denied. 

8. Admitted. 

9-10. These Defendants lack sufficient knowledge to respond to these allegations as the 
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parties referenced therein were non-suited by Plaintiff at the close of their case in August, 1991 

and are no longer parties to the litigation. These Defendants, therefore, deny the aforementioned 

parties are also defendants. 

11-12. Admitted. 

13. Denied. In further answermg, John Kowalczyk and Katherine Kowalczyk 

conveyed their interest in Lot 3 in the Wendover Subdivision, Section III, in Fairfax County, 

Virginia, to David D. O'Brien and Jane G. O'Brien ("O'Brien"). John Kowalczyk is deceased and 

Katherine Kowalczyk, upon information and belief, resides in California 

14-17. Admitted. 

18-19. These Defendants lack sufficient knowledge to respond to these allegations as the 

parties referenced therein were non-suited by Plaintiff at the close of their case in August, 1991, 

and are no longer parties to this litigation. These Defendants, therefore, deny the aforementioned 

parties are also defendants. 

20-21. These Defendants lack sufficient knowledge to respond to these allegations as 

Charles B. Hawthorne and Audrey K. Hawthorne were non-suited by an Order of Judge Fortkort 

at the commencement of trial in August, 1991 and are no longer parties to the litigation. These 

Defendants deny that the Hawthornes are also defendants. 

22. Admitted. 

23-33. These Defendants lack sufficient knowledge to respond to these allegations as the 

parties referenced therein were non-suited by Plaintiff at the close of their case in August, 1991 

and are no longer parties to the litigation. These Defendants, therefore, deny the aforementioned 

parties are also defendants. 

34-35. Admitted. 
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36. These Defendants lack sufficient knowledge to respond to these allegations as the 

parties referenced therein were non-suited by Plaintiff at the close of their case in August, 1991 

and are no longer parties to the litigation. These Defendants, therefore, deny that the Walters are 

also defendants. 

37. Denied. 

38. Admitted, to the extent the property was formerly referenced as Parcel 48 and 

Parcel 49, denied in part as to the alleged ownership of the various lots. The answers to 

paragraphs 7-37 are incorporated as if fully set forth herein. 

39. Denied. In further answering, the land records of Fairfax County speak for 

themselves. 

40. Admitted. 

41 . Denied. In further answering, these Defendants deny that the 15 acre parcel 

contained the burial lot, and the land records of Fairfax County speak for themselves. 

42. Denied. In further answering, these Defendants deny that the totality of the land 

conveyed to Harold Miller, Trustee was dominant estate and that the burial lot was conveyed. 

43, Denied. 

44. Denied. The proported deed attempted to sever the easement from the estate it was 

intended to serve and as such was a nullity. In further answering, the means of ingress and 

egress to .said burial lot was created in the 1896 Partition Deed located at Deed Book X-5 at Page 

356, among the land records of Fairfax County, Virginia and creates an express easement running 

through what is now Hunter Mill Forest Subdivision. The Defendants deny that the Atkissons 

have any ownership interest in the right of way to the 15-acre parcel. 

3 
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45. In responding to the first sentence of paragraph 45, the Defendants admit that as 

an heir of Thomas Adams, Mr. Atkisson, along with many other heirs, has an interest in the 

burial lot located in the southeast comer of Partition Lot 2 as described in the Partition Decree 

recorded in Deed Book X-5 at Page 356, among the land records of Fairfax County, Virginia 

The Defendants deny that Carlotta T. Atkisson is an heir of Thomas Adams. The remaining 

allegations are denied. 

46. Denied. 

47-49. Admitted. 

50-55. Denied. 

56. Denied. In further answering, the detention pond which allegedly obstructs the 

Plaintiffs claimed easement is located on the property of the Fairfax County Park Authority. 

57. Denied. In further answering, access to the burial lot was created in the 1896 

Partition Deed and ran through what is now Hunter Mill Forest Subdivision. Mr. Atkisson, a 

partner in the development of Hunter Mill Forest Subdivision, purposefully obstructed that 

easement and cannot now claim the burial lot is landlocked due to another's actions. 

58-59. Denied. 

60-63. Denied for lack of information. These allegations do not affect these Defendants, 

however, they are denied out of an abundance of caution. 

64. Denied, as Plaintiffs 4th Amended Bill of Complaint clearly requests several plain, 

adequate and complete remedies at law. 

4 
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COUNT I 

INJUNCTION AND DAMAGFS FOR OBSTRUCTION OF EXPRFSS EASEMENT 

65. The answers in Paragraphs 1 through 64 are incorporated herein by reference. 

66-67. Denied. 

68. Denied for lack of information. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

69. WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

COUNT II 

INJUNCTION AND DAMAGFS FOR OBSTRUCTION 
OF IMPLIED EASEMENT BY NECF.SSfIY 

70. The answers in Paragraphs 1 through 69 are incorporated herein by reference. 

71-73 . Denied. 

74. Denied for lack of information. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

75. WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

COUNT ill 

INJUNCTION AND DAMAGFS FOR OBSTRUCTION 
OF PRFSCRIPTIVE EASEMENT 

76. The answers in Paragraphs 1 through 75 are incorporated herein by reference. 

77-79. Denied. 

5 
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80. Denied for lack of information. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

81 . WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

GROUNDS OF DEFENSE 

1. All allegations not expressly admitted are denied. 

2. Adequate and alternate access is available to the alleged burial lot without the 

necessity of traversing any of the property owned by the Individual Defendants, Wexford 

Associates, Inc., these Defendants or O'Brien. 

3. Plaintiffs' allegations with respect to the purported easement and the property 

which it was intended to serve are at variance with the land records of the Circuit Court of 

Fairfax County. Plaintiffs attempt to separate an appurtenant easement from the estate which it 

was intended to serve. 

4. Plaintiffs attempt to expand the use of an express easement. 

5. Plaintiffs' allegations in support of their claim of an implied easement .by necessity 

are not supported by th~ land records of the Circuit Court of Fairfax County for the reason that 

adequate and alternate access is available to the cemetery. Additionally, the developers of the 

Hunter Mill Forest Subdivision, of which Plaintiff George Atkisson was a member, obstructed 

the express easement to the family burial lot granted in the 1896 Partition Deed. Therefore, 

Petitioner's own actions created the alleged necessity and equity should not grant the relief 

requested as Plaintiff has unclean hands. 

6. The land records of this Court show that no such right-of-way exists in Petitioners' 
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purported Grantor, namely, the alleged right-of-way was not and is not in a discernible chain of 

title to the alleged Grantor for the purposes asserted by Plaintiffs. 

7. Plaintiffs' allegations of a purported right-of-way ansmg out of Rezoning 

Application RZ 79-C-095 are insufficient on their face to confer any rights in the land. 

8. Plaintiffs fail to allege facts sufficient to invoke an injunctive remedy. In fact, the 

pleading on its face alleges an adequate remedy at law. 

9. Plaintiffs' allegations of compensatory damages are conclusory and not otherwise 

legally cognizable. 

10. Plaintiffs' allegations of punitive damages are conclusory and not in accord with 

the requirements of case law. 

11. Plaintiffs fail to allege facts sufficient to entitle them to attorneys fees. 

12. Plaintiffs' claims are barred by the doctrine of laches. 

13. Plaintiffs' claims are unfounded in the land records of this Court. 

14. Plaintiffs fail to allege a cause of action against these Defendants. 

15. Plaintiff, Carlotta T. Atkisson, lacks standing to maintain this action. 

WHEREFORE, the premises considered, the Defendants move this Court to dismiss this 

action with prejudice and award their costs and attorneys fees incurred herein or for sµch other 

and further relief as the Court may deem appropriate. 
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GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: k~~ .<!. _ _ 
Bernard~ 
Counsel for Defendants 

Raymond Cavanagh and Eileen Cavanagh 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Answers and Grounds of 
Defense for Defendants, Raf~ond Cavanagh and Eileen Cavanagh were mailed first class, 
postage prepaid, on this .22_ <clay of April, 1996 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

B/b:/fatico disk/wcxf!M J 8.1111 

~-
Bernard E. Goodman 
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VIRGIN I A: 

IN TIIE CIRCUIT COURT OF FAIRFAX COUN1Y 

GEORGE T. ATKISSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

V. 

WEXFORD AS SOCIA TES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

MOTION AND MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 

COMES NOW, Defendants, Wexford Associates, Inc. ("Wexford"), James E. Henry, 

Susan H. Henry, Herbert Vogel, Barbara Vogel, John Kowalczyk, Katherine Kowalczyk, Patrick 

G. Deasy, Jane M, Deasy, Charles E. Andrews, Jean S. Andrews, Brian T. McVay, Elizabeth J. 

McVay, Joanne Wilkenfeld, M. Jack Wilkenfeld, Walter T. Morgan, Beth A. Morgan, Mark 

Eckman, Vivian P. Datoff, Lawrence W. Wyte, and Diane B. Wyte (collectively "Individual 

Defendants"), and respectfully request that this Court reconsider its April 4, 1996 letter opinion 

and subsequent Order ruling that these Defendants would be precluded in the new trial, currently 

scheduled for September 16, 1996, from presenting any evidence except as to the location of the 

alleged easement, and in support thereof state the following: 

FACTS 

Given the extensive history of this case, this Memorandum will only include a brief 

summary of the facts relevant to this Motion. On August 3, 1995, Judge Roush heard argument 

on David O'Brien's and Jane O'Brien's ("O'Brien") Petition to Intervene. After hearing testimony 
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and argument on this matter, Judge Roush granted O'Brien's Petition and scheduled a new trial, 

currently set for September 16, 1996. Specifically, the Circuit Court ruled: 

"that the O'Briens were necessary parties, without which the Court 
could not afford complete relief and (I) do not believe that their 
interests were adequately represented or that there was an identity 
of interest. I note that Judge Fortkort made all of his rulings or 
most of his dispositive rulings ... after the O'Briens were already 
in title . .. and completely unaware of the suit. (8/3/95 Tr. at 69-
70). 

This ruling was premised on Atkisson's failure to give O'Brien notice of the lawsuit which 

would have been easily accomplished by filing a /is pendens against Lot 3. 

On December 1, 1995, Wexford and the Individual Defendants filed a Motion to Add 

Additional Parties Plaintiffs as Atkisson claims an interest in the burial lot and easement as an 

heir of Thomas Adams. Thus, all heirs are necessary parties to this action. On December 28, 

1995, Judge Roush heard argument on several motions including the effect of the lack of the 

necessary parties on the prior rulings in this case. The Court granted the Defendants' Motion to 

Add Additional Parties Plaintiffs from the bench. On April 4, 1996, Judge Roush issued a letter 

opinion treating the effect of the lack of necessary parties in the first trial . 

More specifically, Judge Roush ruled that as Wexford and the Individual Defendants, with 

the exception of Eckman and Datoff, had the opportunity to litigate this case before Judge 

Fortkort, they would be precluded from "raising any factual or legal defenses which were raised 

or could have been raised in earlier proceedings." (Ltr. Opinion at 5). The Court also ruled that 

the O'Brien's interest is separable from those of the other defendants. (Ltr. Opinion at 8). 

Additionally, although the December 28, 1995 argument was not an evidentiary hearing, the 

Court allowed counsel for Plaintiff to proffer evidence as to Mr. Eckman's knowledge of this 
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litigation and title insurance. (12/28/95 Tr. at 54-56). The Court limited Eckman and Datoffs 

participation in the upcoming trial based on this proffer, without an opportunity for rebuttal. 

ARGUMENT 

L TIIE INTERESTS OF O'BRIEN ARE NOT SEPARABLE FROM 1HOSE OF 
WEXFORD AND TIIE INDIVIDUAL DEFENDANTS. 

It is undisputed that the Atkissons failed to give notice by /is pendens or other means to 

O'Brien prior to O'Brien's purchase of Lot 3. Under Va. Code Ann. §8.01-268 (Michie 1950 as 

amended), as bona fide purchasers without notice O'Brien is not bound by the various trial court 

orders and the Virginia Supreme Court's mandate entered herein. Swetnam v. Antonsanti. 150 

Va. 534, 540-42 (1978). Any and all prior judgments are absolutely null and void. Patterson v. 

Anderson, 194 Va. 557, 570-571, cert. denied, 345 U.S. 965 (1953). 

The Supreme Court in Patterson was confronted with the issue of whether the legitimacy 

of the plaintiff established in an earlier proceeding was res judicata in a subsequent action to 

determine if she was entitled to share in the estate of her alleged father. The court observed that 

in the legitimacy hearing not all necessary parties were before the court. The court then held that 

res judicata did not bar the relitigation of the legitimacy issue as "a valid judgment cannot be 

rendered where there is a want of necessary parties. and a court cannot properly adjudicate 

matters involved in a suit when necessary and indispensable parties are not before it .... A 

judgment rendered where necessary parties are not before the court does not operate to bar a 

subsequent action." Id (emphasis added). 

The Patterson Court restated earlier law in Virginia that: 

No judicial proceeding can deprive a man of his property without 
giving him an opportunity to be heard in accordance with the 
provisions of law, and if such a judgment is rendered against him 
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without such opportunity to be heard, it is absolutely void. A void 
judgment is in legal affect no judgment. By it no rights are 
divested and from it no rights were obtained. All claims flowing 
out of it are void. It may be attacked at any proceeding by any 
person whose rights are affected. Harris v. Deal, 189 Va 675, 
686-87 (1949). (Emphasis added). 

Atkisson argues that the void judgment can only be attacked by and invalidated for the unjoined 

necessary party. (12/28/96 Tr. at 15). Harris is not so limited. The clear language of Harris 

is that "any person whose rights are affected" may attack the void judgment for want of necessary 

parties. 189 Va. at 686-87. 

The Court denied these Defendants participation m the upcoming trial under the 

separateness doctrine in Gulfstream Building Assoc. Inc v. Britt, 239 Va 178 (1990) (Ltr. 

Opinion at 7). In the cited case, Gulfstream's interest was truly separable from the other 

defendants. Gulfstream involved two lawsuits. In the first suit, an adverse possession 

proceeding, Smith instituted an uncontested adverse possession suit to clear title to Lof 7. Id at 

180. Smith was awarded possession of Lot 7 based on a survey that contradicted an earlier 

survey drafted to clarify the boundaries of Lots 1, 2, and 5, including·the boundary between Lots 

5 and 7, and was thus awarded a portion of Lot 5. Id. In the second suit, Gulfstream, the owner 

of Lot 5 and not a party to the first suit, brought suit under Code §8.01-428(C) (now §8.01-

428(D)) to vacate the judgment in the adverse possession claim. Id at 181. The boundary line 

error in the adverse possession suit only affected Lot 5 and no other surrounding lot was injured. 

The Court found that Gulfstream's rights had been jeopardized and vacated the judgment in the 

adverse possession suit to the extent that it affected Lot 5, on the theory that Gulfstream's interest 

was separable from the joined defendants in the adverse possession litigation. The Court could, 

therefore, adjust the boundary line between lots 5 and 7 without affecting any other interests. 
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In the instant case, O'Brien's interest is not separable from the other Defendants. Were 

O'Brien to prevail at the upcoming trial, while Wexford and the Individual Defendants were 

bound by the rulings of Judge Fortkort, this Court would be faced with fundamentally 

inconsistent results. Without Lot 3, any easement established by the Court would be useless to 

the Plaintiff. O'Brien was found to be a necessary party specifically because the prior judgment 

was meaningless without their property and their interest was not separable as "the Co?11 could 

not afford complete relief' without them. (8/31/95 Tr. at 69-70). Additionally, counsel for 

Wexford and the Individual Defendants offered Plaintiff an easement traversing their lots but 

stopping on both sides of Lot 3. Plaintifrs Objections filed March 16, 1995, incorporated by 

reference and attached hereto as Exhibit "l ", stated the proposed easement was "unacceptable, 

as the only way to use this easement would be to travel across Lot 3 . . . . In order to use the 

easement, as proposed by Defendants, it would be necessary to travel by helicopter, hovercraft 

or some other unknown means to transport users from Lot 2 to Lot 4." (Objections of Plaintiff 

at 2). 

Counsel for Plaintiff argued on December 28, 1995, that Atkisson should not be 

"sanctioned" for their failure to file a /is pendens. (12/28/95 Tr. at 48-49). They also argued that 

had Plaintiff received an unfavorable judgment below and then sought to have it voided due to 

their failure to join necessary parties the Court would deny them relief as they "can't rely upon 

(their) own negligence" to vacate an otherwise valid judgment. (12/28/95 Tr. at 48-49). 

However, it is Plaintiffs negligence in failing to give notice by filing a /is pendens or other 

means that has created the void judgment and continuing litigation. Any argument that these 

Defendants would receive a windfall is disingenuous as the void judgment did not result from 
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Defendants' actions. However, this Court's mistaken reliance on the separability doctrine in 

Gulfstream has effectively relieved the Plaintiff of the results of their own negligence in failing 

to give notice, and allows Plaintiff to retain the benefits of litigation that is void for failure to 

join necessary parties. 

Additionally, in Jeffries v. Jeffries' Ex'or. 123 Va 147 96 S.E. 197 (1918), a fraudulent 

conversion case, the missing parties were the children of a defendant who had been a party 

throughout the litigation. An objection as to the lack of necessary parties was raised for the first 

time on appeal. The court noted that notwithstanding fact that the case had been pending for 

over ten years with numerous depositions and over 500 pages of testimony in the record, the 

court had to reverse the judgment and remanded the case for a new trial as to all parties. 

Specifically the court noted: 

The parties . . . have at great trouble and expense endeavored to 
prepare the suit for a hearing on the merits, and have presented . 
. . . a record of upwards of five hundred pages. The suit was 
brought in 1907 .. . and it is with regret that we find, on account 
of defect of parties, the matters in controversy can not now be 
determined on their merits. Id at 149. 

The children were the remaindermen on a parcel of property subject to their mothe~'s life estate. 

The plaintiff, seeking r~cission of the deed, alleged that the property was conveyed fraudulently. 

In remanding the case, the Court noted that the interests of the children were so intimately 

connected with their mother, that the interest of the mother could not be passed upon without also 

passing upon the interest of the children. Id at 155. 

Similarly, the interest of O'Brien, one of the successors-in-interest to Macy Saunders, who 

granted the easement, is so intimately connected with these Defendants, the other successors-in-

interest, that the interest of one cannot be adjudicated without passing upon the interest of the 
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other. Indeed, whether Atkisson owns an easement and where such easement is located must be 

resolved in one adjudication in order to avoid the threat of inconsistent judgments and continued 

litigation. 

Finally in In re: Dwyer. 18 Va. App. 437 (1994), the Court of Appeals addressed the 

ability of the trial court to proceed without a necessary party. In Dwyer, the plaintiff sought to 

have her adoption set aside and failed to make her adoptive father party to the suit. Id. The 

court held that the adoptive father was a necessary party and that without him the Court could 

not render a valid judgment. 1.4, citing, Allen v. Chapm3:11, 242 Va. 94, 99 (1991). The court 

went on to rule that because the adoptive father "was not a party to the proceeding, but was 

necessary for its resolution, neither the trial court nor this court may determine whether the 

adoption should be set aside." Dwyer. 18 Va. App. 437. The action was remanded to the trial 

court so the adoptive father could be joined as a party and the issues litigated. 

Since this Court has ruled that there were various unjoined necessary parties that must be 

brought into the litigation, if all parties are allowed to participate in the upcoming trial, an end 

to this litigation rapidly approaching its tenth anniversary will be in sight, while preclusion of 

Wexford and the Individual Defendants may necessitate a third trial on the merits. 

Wexford and the Individual Defendants expressly adopt Intervenor's Memorandum for 

Reconsideration as if fully set forth herein. 

Wexford and the Individual Defendants pray that this Court reconsider its April 4, 1996 

Letter Opinion and resulting Order, award them their costs and attorney's fees in connection with 

this Motion and any other relief this Court deems just and proper. 

7 
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GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

Respectfully submitted, 
WEXFORD ASSOCIATES, INC. 
AND THE INDIVIDUAL DEFENDANTS 

By Counsel 

By~~~ 
Bernard E. Goodman, VSB#l5463 
Counsel for Wexford Associates, Inc. 

· and the Individual Defendants 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Motion and Memorandum 
in Support of Motion for Reconsideration was mailed first class, postage prepaid, on this 25th 
day of April, 1996 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Gogal, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

Blb:fatico disklw~l l.mn.t 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON ) 
AND ) 
CARLOTTA T. ATKISSON, ) 

) 
Plaintiffs ) 

v. ) In Chancery No. 97823 
) 

WEXFORD ASSOCIATES, INC. ) 
AND ) 
FAIRFAX COUNTY PARK AUTHORITY, ) 
et al. , ) 

) 
Defendants ) 

OBJECTIONS OF PLAINTIFFS 

COME NOW, George Atkisson and Carlotta Atkisson, by counsel, and 

pursuant to the Order of this Court of March 7, 1995, requiring the 

plaintiffs to advise the Court in writing as to what objections to the new 

easement proposed by defendants, state as follows: 

1. The plaintiffs do not find the new easement acceptable, as the 

Order of the Supreme Court of Virginia did not require them to accept any 

easements whether reasonable or not. The ruling of the Supreme Court of 

Virginia states that if the new easement is not acceptable to the 

plaintiffs, then the obstructions to the express easement are to be 

removed at the expense of Wexford Associates and the individual lot 

owners. Based upon this ruling, the plaintiffs do not accept the easement 

proposed by defendants and request that this Court enter an order 

!J requiring the obstructions to be cleared from the express easement as 

:i 
I: 

:i 

defined in plaintiffs' Exhibit zzz. 

2 . The plaintiffs also object to the proposed easement, as pursuant 

to the letter of proposal of March 15, 1995, from counsel for defendants, 

the proposed easement runs from the cemetery along the back of Lots 7, 6, 
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I , . 
I 

I 

5 and 4 and stops at the beginning of Lot 3 . The easement then resumes 

at the beginning of Lot 2 and proceeds along the property line of Lot 2 

until it intersects with Bird Road. This proposal is unacceptable, as the 

only way to use this easement would be to travel across Lot 3. However, 

in the proposal of March 15, 1995, counsel for defendant states that lot 

owners of Lot 3 do not consent to the use of their lot for t he purposes 

of an easement. Consequently, the proposed easement by defendants is not 

usable. 

In order to use the easement, as proposed by defendants, it would be 

necessary to travel by helicopter, hover craft or some other unknown means 

to transport users from Lot 2 to Lot 4 . By any stretch of the 

imagination, the proposal is not reasonable. 

3 . Plaintiffs also object to this proposed easement on the basis 

that eve n if the helicopter or hover · craft were available to the 

plaintiffs for transversing Lot 3, the remainder of the easement starting 

at Bi rd Road and terminating at the original end of the easement, causes 

great inconvenience to plaintiffs. As Mr. Atkisson testified at trial in 

this matter, he- owns real property at the termination point of the 

easement. Mr . Atkisson is entitled to travel from his property along the 

length of the easement to the cemetery. This proposal would not allow him 

to travel directly from his property along his easement to his cemetery. 

; Co nsequently, the proposed easement is unacceptable. 
:1 
ii 

j 
;t 
ii 
i 
I 
I 
.I 
,\ 
1J 

:l 
.I 
I 

i 

WHEREFORE, plaintiffs, George Atkisson and Carlotta Atkisson, by 

c o unsel, respectfully request this Court, pursuant to its Order o f March 

7 , 1995, to enter an Order requiring that the obstructions be c leared from 

the e xpress easement as defined in plaintiffs' Exhibit ZZZ, at the expense 

of t he d e f endants. 
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11 
I 

i! ., 
'i 
;I 
I 

!I 
'1 

'i 
.! 

RESPECTFULLY SUBMITTED , 

GEORGE ATKISSON 
CARLOTTA T. ATKISSON 
By Counsel 

ANDERSON & CORRIE 

BY: 7) -
Scott E ; · .Shyder, 
12.600 Ea"l.r Lakes 
Fairfax, Virginia 
( 70 3 ) 222-2200 
Counsel for Plaintiffs 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that a true ~y of the foregoing was mailed 
first class and postage prepaid this ~ ·_ day of March, 1995, to: 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX 

GEORGE ATKISSON and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., 
ET AL. 

Defendants. 

IN CHANCERY NO. 97823 

INTERVENORS DAVID D. O'BRIEN'S AND JANE B. O'BRIEN'S 
MOTION FOR CLARIFICATION AND FOR RECONSIDERATION 

COME NOW Intervenors, David D. O'Brien and Jane B. O'Brien, by 

counsel, and respectfully request this Court reconsider and to 

clarify its ruling contained in its letter opinion of April 4, 

1996, on grounds and as more specifically set forth in the attached 

Memorandum in Support of Motion for Clarification and for 

Reconsideration. 

BLANKINGSHIP & KEITH, P.C. 
Suite 312 
4020 University Drive 
Fairfax, Virginia 22030 
(703) 691-1235 

By: 

DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a cop~~qf the foregoing was mailed, 
first class postage prepaid, this .,1)~1-~day of April, 1996, to: 

Scott E . Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle , #220 
Fairfax, Virginia 22033 

Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

Counsel for Defendant Wexford 
Associates, Inc . 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON, et al., 

Plaintiffs 
v. In Chancery No. 97823 

WEXFORD ASSOCIATES, INC., et al., 

Defendants 

ORDER 

THIS MATTER came on to be heard upon the following Motions: 

1. Plaintiffs Atkissons' Motion in Limine (to prohibit Defendants 

from present ing evidence and/ or argument on issues previously argued) ; 

2 . Individual Defendants and Intervenors' Motion and Memorandum in 

Support of Motion to Declare Prior Judgments Void due to Lack of Necessary 

Parties; 

3. Defendants Kowalczyks and Deaseys' Motion for Dismissal With 

Prejudice of Improper Parties; 

4 . Defendants Eckman and Datof f's Motion to Compel Answers to 

Interrogatories and For Sanctions; and 

5. Defendants' Motion to Determine if Easement is Terminated as a 

Matter of Law at Bird Road. 

UPON CONSIDERATION of the briefs and arguments of the parties of this 

Court, it is decided, pursuant to the letter opinion dated April 4, 1996, 

and incorporated by reference herein that Plaintiffs' Motion in Limine be 

granted that Individual Defendants and Intervenors' Motion to Declare 

Prior Judgment Void due to Lack of Necessary Parties be denied that 

Defendant Kowalczyks and Deaseys' Motion fo~ Dismissal With Prejudice of 

Improper Parties be denied that Defendants Eckman and Datoff's Motion to 
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Compel Answers to Interrogatories and For Sanctions be denied, and the 

Court defers ruling on Defendants' Motion to Determine if Easement is 

Terminated as a Matter of Law at Bird Road. Therefore, it is hereby 

ADJUDGED, ORDERED and DECREED that Plaintiffs Atkissons' Motion in 

Limine (to prohibit Defendants Wexford Associates, Inc., James E. Henry, 

Jr., Susan H. Henry, John Kowalczyk, Kathrine Kowalczyk, Patrick G. Deasy, 

Janes M. Deasy, Mark Eckman, Vivian Datoff , Charles E . Andrews, Jean S. 

Andrews, Brian T. Mcvay, Elizabeth Mcvay, M. Jack Wilkenfeld, Joanne 

Wilkenfeld, Walter T. Morgan, Beth A. Morgan, Herbert D. Vogel, Barbara 

C. Vogel, Lawrence W. Wyte, Diane B. Wyte from presenting evidence and/ or 

argument on issues previously argued, with the exception of the l ocation 

of the easement) is granted for those reasons set forth in the April 4, 

1996 letter opinion of this Court; and, it is further 

ADJUDGED, ORDERED and DECREED that Individual Defendants and 

Intervenors ' Motion to Declare Prior J udgments Void due to Lack of 

Necessary Parties is denied, for those reasons set forth in the April 4, 

1996 letter opinion of this Court; and, it is further 

ADJUDGED·, ORDERED and DECREED that Defendant Kowalczyks and Deaseys' 

Motion for Dismissal With Prejudice of Improper Parties is denied for 

those reasons set forth in the April 4 , 1996 letter opinion of this Court; 

and, it is further 

ADJUDGED , ORDERED and DECREED that Defendants Eckman and Datoff's 

Motion to Compel Answers to Interrogatories and For Sanctions is denied 

for those reasons set forth in the April 4, 1996 letter opinion of this 

Court; and, it is further 

ADJUDGED, ORDERED and DECREED that the Court will defer ruling on the 

2 
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Defendants' Motion to Determine if Easement is Terminated as a Matter of 

Law at Bird Road for those reasons set forth in the April 4, 1996 letter 

opinion of this Court. 

Thi s cause is continued. 

ENTERED this (;~day of 

SEEN AND AGREED: 

;?~~~ 
Anderson & Corrie 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
(703) 222-2200 
Counsel for Plaintiffs 

onorable Jane M. Roush 
fax County Circuit Court 

SEEN AND OBJECTED TO ON THE GROUNDS SET FORTH IN WEXFORD AND THE INDIVIDUAL DEFENDANTS 
MOTION AND MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION. 

I ~(C?. 
~P(£'~ (:"A~~~~:e~~-----., 

Bernard E. Goodman, Esq. 
Goodman, Gary & Lickstein, P . C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 
Counsel for Defendant Wexford 

Associates, Inc. and the 
Individual Defendants 

oN 

Esquire 
Blankin hip & Keith 
4020 University Drive 
Suite 312 
Fairfax, VA 22030 
(703) 691-1235 
Counsel for Intervenors 

David O'Brien and Jane O'Brien 

3 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON, et al., 

Plaintiffs 

V. 

WEXFORD ASSOCIATES, INC., 
et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

In Chancery No. 97823 

- " .. /I I c:.. 

IT APPEARING THAT Defendant Wexford Associates, Inc. and the 
Individual Defendants have moved for reconsideration of this Court's April 4, 1996 
ruling precluding these Defendants from presenting evidence except as to the · 
location of the alleged easement at the trial of this matter currently scheduled for 
September 16, 1996, it is hereby 

ORDERED THAT Defendants' Motion for Reconsideration is denied. 

IT APPEARING FURTHER that Intervenors David and Jane O' Brien have 
moved this Court to reconsider its ruling of April 4, 1996, and for clarification of the 
Court's letter opinion, it is hereby 

ORDERED that the Court's opinion letter dated April 4, 1996, is hereby 
clarified as follows: the Statement of Fact does not constitute the factual findings of 
this Court in this matter as to the O'Briens, except as provided herein; the 
Intervenors' Motion for Reconsideration is denied. 

Z51. 
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Dated this 7th day of May, 1996. 

12;f~:=1~ 
Circuit Court Judge 

THE SIGNATURES OF COUNSEL ARE WAIVED PURSUANT TO RULE 
I: 13 OF THE RULES OF THE SUPREME COURT OF VIRGINIA. 
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I I 

I 
i VIRGINIA: 

I IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

I 
! GEORGE ATKISSON 

: and 

I 
;! CARLOTTA T. ATKISSON, 
:! 
,. 

' 

, J v. 
I 

Plaintiffs 

'i WEXFORD ASSOCIATES, INC . 
. , 
:i and 
!I 
: I COUNTY OF FAIRFAX, et al., 

I 
:1 

Defendants. 

CHANCERY NO. 97823 

DECREE 

THIS CAUSE came to be heard on the 12th day of July 1996; and 

' I 1f--

ii 
~ I 
!1 
; I IT APPEARING TO THE COURT that on February 10, 1995, pursuant to the ruling of 

f I the Supreme Court of Virginia in Fairfax County Park Authority v. George Atkisson, et al., 
!I , 
i 248 Va. 142, 445 S.E.2d 101 (1994), then Fairfax County Circuit Court Judge Thomas A. 

Fortkort entered a Decree in this case that found that Plaintiffs George Atkisson and Carlotta T. 

Atkisson ("Atkissons") are not entitled to relief against the Fairfax County Park Authority ("Park 

Authority") and that no judgment shall be granted and no order entered against the Park 

I I Authority in favor of the Atkissons; and 

I IT FURTHER APPEARING TO THE COURT that twenty-one days have passed 

I ! since the entry of the February 10, 1995, Decree; and 
I 

ii 

;·1 ~53 
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-2-

IT FURTHER APPEARING TO THE COURT that on February 16, 1996, this Court 

1. 
entered an Order that provided that "[t]he owners of Lots 39 and 40 and the Fairfax County Park 

: I Authority may be added as parties and to be filed by Feb. 28, 1996;" and 
' 

IT FURTHER APPEARING TO THE COURT that on February 28, 1996, the 

,; 

i j Atkissons filed with the Clerk of this Court a Fourth Amended Bill of Complaint which does not 

j. name the Fairfax County Park Authority as a party; and 

' ! 1 IT FURTHER APPEARING TO THE COURT that the Fairfax County Park 

Authority has agreed to submit to this Court's jurisdiction in this case solely to the extent which 

may be necessary for the Court to locate an easement claimed by the Atkissons across the Park 

Authority 's property shown on the Fairfax County Real Property Identification Maps as Tax Map 

No. 28-3((20)) parcel A; and 

IT FURTHER APPEARING TO THE COURT that the Park Authority should not be 

required to answer the Fourth Amended Bill of Complaint or to respond to any discovery relating 

to ·issues other that the location of the easement; now, therefore, it is hereby 

ADJUDGED AND DECREED that the Park Authority has submitted to this Court' s 

jurisdiction only to the extent which may be necessary for the Court to locate the easement on 

property shown on the Fairfax County Real Property Identification Maps as Tax Map 

No. 28-3((20)) parcel A, the establishment of such easement on parcel A to be done, if at all, by 

persons other than the Park Authority; and it is 
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FURTHER ADJUDGED AND DECREED that the Park Authority shall not be 

'I required to answer the Fourth Amended Bill of Complaint and shall only be subject to discovery 

' 
j relating to the location of the Atkissons' easement. 

;I 
I' , I 

I 

i 
I 

1' i/ J. 

I 

i 
I 

11 ., 
I 
I 

THIS CAUSE IS CONTINUED. 

ENTERED this / z,,, day of .J:i.~ 

j WE ASK FOR THIS: 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

J L. rodie (VSB No. 26799) 
!\. si ant County Attorney 
12000 Government Center Parkway, Suite 549 
Fairfax, Virginia 22035-0064 
(703) 324-2421 

1996. 

Counsel for Respondent Fairfax County Park Authority 

SEEN AND rNµJ 
ANDERSON & CORRIE 

d ~ squire (VSB No. 26233) 
Fair Lakes Circe, 220 

Fairfax, Virginia 22033 
(703) 222-2200 
Counsel for Plaintiffs 
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~ I 
I 

I 
I 
i 

I 
11 SEEN AND I --
.: BLANKINGSHIP & KEITH 
:1 

I 

I 

i 
By¥""'-..:1.o~'-++-~-=-+-4-~=-

.I David J. Go al, Esquire B No. 28815) 
I 

. ! 4020 University Drive, Suite 312 
· 1 Fairfax, Virginia 22030 
'I ! (703) 691 -1235 

-4-

I 

11 Counsel for Intervenors David D. O'Brien and Jane B. O'Brien 

!i SEEN AND 1· ~~~~~ 

11 

'. ! GOODMAN, GARY & LICKSTEIN, P.C. 
,j 
I 
I 

i By ~ f!. ~ L,_ Qu~ 
i Benllll'dE:GOO'<ian (VSB No. 15463) { 

1(/aA-·,,~~~i' 
; 1 8500 Leesburg Pike, Suite 700 - '--a--\ 
ll Vienna, Virginia 22182 
1 

I (703) 848-2828 
·I Counsel for Defendants Raymond Cavanagh and Eileen Cavanagh 
I 

I 

I 
I 
I 
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VIRGINIA: 

-' 

JN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE T. ATKISSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

ORDER 

I , ;,~. ,,._... 

TIIlS CAUSE came to be heard upon the Motion of\_Vexford Associates, Inc., the Individual 

Defendants, Raymond Cavanaugh and Eileen Cavanaugh's Motion to Strike Plaintiff's Fourth 

Amended Bill of Complaint, which Motion has been joined in by Intervenors David D. O'Brien and 

Jane B . O'Brien; and 

IT APPEARING TO THE COURT after argument of counsel and consideration of all 

relevant documents that the Plaintiffs, George Atkisson and Carlotta T. Atkisson, Fourth Amended 

· ~ 
Complaint shouk~>e stricken for failure to serve or diligently attempt to serve Defendants Joan Hall 

andDonaldHall~ f~~~~~~FH~ 
~ D~H~~~ M301 mc,. 

NOW, THEREFORE, it is hereby -A • /J 

dti1~~5~ 
ORDERED that,J>laintiffs, George Atkisson and Carlotta T. Atkisson's Fourth Amended 

~ 
Complaint is straek and this matter is dismissed ·.vith prejHdi-e. 

'.flris 01 der il iinm. 

ENTERED this J. day of August, 1996. 
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5 e~A/ ~ o/Jr.eC' v-;;;,, 
\VE A:SK FOR THIS:-

GOODMAN GARY & LICKSTEIN, P .C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: ~~~~­
Bernard E. Goodman, VSB# 15463 
Counsel for Wexford Associates, Inc., 
The Individual Defendants, 
Raymond Cavanaugh and Eileen Cavanaugh 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive, Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

ANDERSON & CORRIE 
12600 Fair Lakes Circle, Suite 220 
Fairfax, Virginia 22033 
(703) 222-2200 

By: 

B/b~llcisson disktwt-xf072S.ord 
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v r!( V I R G IN I A: 

IN THE cmcurr COURT OF FAmFAX COUNTY 

GEORGE T. ATKISSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC. , et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

ORDER 

TIIlS CAUSE came to be heard upon the Motion of Wexford Associates, Inc., the Individual 

Defendants, Raymond Cavanaugh and Eileen Cavanaugh's Motion to Strike PlaintifPs Fourth 

Amended Bill of Complaint, which Motion has been joined in by Intervenors David D. O'Brien and 

Jane B. O'Brien; and 

IT APPEARING TO THE COURT after argument of counsel and consideration of all 

relevant documents that the Plaintifl1s, George Atkisson and Carlotta T. Atkisson, Fourth Amended 

~ 

: . ,;::...-. 

Complaint shoulq.pe stricken for failure to serve or diligently attempt to serve Defendants Joan Hall 

. . ~~~/,~If~ 
and Donald Hall~ ~~.., _ , /J J.h~.J q- - . 
~ 0~11~ ~ ~ ~7 30119tc,, 

NOW, THEREFORE, it is hereby "'1 • /J 

dA-11~~ 5~ 
ORDERED that,J'laintiffs, George Atkisson and Carlotta T. Atkisson's Fourth Amended 

~ 
Complaint is stn:tek e:nd thl~ matter is eismissee witk prejtHfo:e. 

'flris 01 dct i3 ttnm.. 

ENTERED this J. day of August, 1996. 
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5 li?t'A/ ~ o/J:;.eC' v-;;;,, 
V/E ASK FOR THI8:-

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: 
Bernard E. Goodman, VSB# 15463 
Counsel for Wexford Associates, Inc., 
The Individual Defendants, 
Raymond Cavanaugh and Eileen Cavanaugh 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive, Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

Counsel fi Intervenors 

SEEN AND~ 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, Suite 220 
Fairfax, Virginia 2203 3 
(703) 222-2200 

By: 

Bib~ cii.Ulwcxro72S.ord 
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V I R G I N I A: 
- .. ........... .. 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY ""' . ,· 1
' 

r- . : ~ 
:.. • •: I 

GEORGE ATKISSON, .e..t. £1....., 
• .• :. -1 'PT 

,-
1 

c - · _·._, v i'-
'-·~ l ,. . . .. . . \ l : . . .. . . \. 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES, .e..t. £1....., 

Defendants. 

NOTICE OF ENTRY OF APPEARANCE 

' , THE CLERK OF THE COURT will please enter the appearance of 

Stauffer 

Victoria 

Stauffer , Jr., Lora A. Brzezynski, and the law firm of 

raham , L.L . C . as counsel for defendants, Thomas and 

\ 

\ 

action. 

Respectfully submitted, 

STAUFFER & ABRAHAM , L.L.C . 

w~.~J~., #14208 
Lora A. Brzezynski , #36151 
Suite 1000 
8300 Greensboro Drive 
McLean, Virginia 22102-3604 
(703) 893-4670 

CERTIFICATE OF SERVICE 

I do hereby certify that on the~G~day of August, 1996, I 
caused a c opy of the foregoing to be mailed first-class, postage 
prepaid, t o : 

Scott E. Snyder 
Anderson & Corrie 
12600 Fair Lakes Circle, #220 
Fairfax, Vi rginia 22 033 
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Bernard E. Goodman 
Goodman, Gary & Lickstein 
8500 Leesburg Pike 
Suite 7000 
Vienna, Virginia 22182 

David J. Gogal, Esq. 
Blankingship & Keith 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 

L~ 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND CARLOTTA T . ATKISSON 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

AGREED ORDER 

THIS DAY came the parties, by counsel, and represented to the 

Court that they have agreed that Intervenors, David D. O'Brien and 

Jane B. O'Brien, may file an answer and grounds of defense to the 

Fourth Amended Bill of Complaint on or before August 29, 1996; it 

is therefore, 

ORDERED, ADJUDGED AND DECREE that Intervenors, David D. O'Brien 

and Jane B. O'Brien, may file their answer and grounds of defense 

to the Fourth Amended Bill of Complaint on or before August 29, 

1996. 

ENTERED this~(, day of August, 1996. 
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WE ASK FOR THIS: 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703) 691-1235 

Counsel Intervenors 
David O'Brien and Jane O'Brien 

GOODMAN, GARY & LICKSTEIN, P . C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703 ) 848-2828 

By,6~~-
BERNARD E . GOODMAN 
Counsel for Defendant Wexford 
Associates, Inc. and the 
Individual Defendants 

SEEN~¥~.' 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
(703) 222-220 0 

1T . · I Bye;_ ; 
COTT ~- SNYDER 

Counset--for Plaintiffs 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

PRETRIAL ORDER 

THIS DAY came the parties, by counsel, and agreed that the 

parties will exchange exhibits and a list of witnesses on or before 

Wednesday, September 4, 1996, with all objections to any exhibits 

to be filed on or before Tuesday, September 10, 1996; it is 

therefore, 

ORDERED, ADJUDGED and DECREE that the parties will exchange 

exhibits and a list of witnesses on or before Wednesday, September 

4, 1996, and any objections to the exhibi ts will be filed on or 

before Tuesday, September 10, 1996. 

ENTERED this ;//g day of August , 1996. 
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norable Jane M. Roush 
ax County Circuit Court 
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WE ASK FOR THIS: 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703 ) 691-1235 

enors 
O'Br ien and Jane O'Br ien 

GOODMAN, GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848 - 2828 

Byp~~ 
BERNARD E . GOOD 
Counsel for Defendant Wexford 
Associates , I nc. and t he 
Individual Defendants 

ANDERSON & CORRIE 
12600 Fair Lake s Circle, #220 
Fairfax, Virginia 22033 
(703) 222-2200 
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GEORGE T. ATKISSON, ET AL. 
v. 

WEXFORD ASSOCIATES, INC . , ET AL. 

In Chancery No. 97823 

STIPULATIONS 

1. In the late 1800s, Mary C. Saunders, Mr. Atkisson's 
ancestor, owned several parcels of land in Fairfax County . She 
conveyed a 15 -acre parcel to Thomas S. Adams, her nephew and Mr . 
Atkisson's grandfather, by an 1892 deed . This recorded deed 
created an express easement, described as a right-of-way 15 feet 
wide, over several tracts of land and extending to the County 
road (the "15-acre Parcel Easement" ). The easement allowed 
ingress and egress to the 15-acre parcel and was recorded in Deed 
Book P-5 at Page 361. 

2. The easement, although largely undefined and never 
platted in the land records, contains metes and bounds 
measurements which today are located through Wendover lots 1, 3 
THROUGH 7, and part of lot 2. However, the path apparently used 
in the past does not completely adhere to the metes and bounds 
description set forth in the land records . 

3. In 1896, as a result of a decree that had been entered 
in a partition suit, Mr. Thomas S. Adams received other property 
referred to as Lot No. 2 ( "Partition Lot 2"), a parcel of 27 i / 2 
acres that adjoined his 15 - acre parcel . The partition decree 
recorded in Deed Book X-5 at Page 356 references a burial lot, 
1/4 acre in size in the southeast corner of Partition Lot 2 . An 
outlet road 15 feet wide between lots 3, 4, 5 and 6 to Piney 
Branch (the "Partition Easement '' ) is reserved for access to 
Partition Lot 2 and the burial lot in the Partition Decree. The 
burial lot with ingress and egress thereto was to remain for the 
permanent use of the fami lies of all of the parties to the 
Partition Decree . 

4. Mr. Thomas S. Adams died intestat e, and his heirs 
inherited both properties, including the easement, when his wife, 
Ida Adams, died in 1971 . By a deed dated March 31, 1978, and 
recorded in Deed Book 4865 at Page 13, the heirs of Mr . Adams 
conveyed their interest in the property ("the Adams Estate" ) to 
Harold 0 . Miller, Trustee, specifically including the 15-acre 
Parcel Easement, but excepting the "existing cemetery." 

5. By Deed dated October 5, 1 978 , and recorded October 11, 
1978 in Deed Book 5009 at Page 848, Harol d 0 . Miller, Trustee 
conveyed the entire Adams Estate to Anmar Development Company, 
Inc . ("Anmar"). 
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6. After the Adams Estate had been sold to Anmar, Harold 
O. Miller, Trustee, executed a deed of gift of the 15-acre Parcel 
Easement solely to the Atkissons dated October 10, 1978 and 
recorded October 11, 1978 in Deed Book 5009 at Page 839. The 
right-of-way conveyance was dated after the conveyance to Anmar, 
but was recorded before such conveyance. 

7. By Deed of Dedication, Subdivision and Restrictive 
Covenant dated June 7, 1979 and recorded July 27, 1979, in Deed 
Book 5244 at page 774, Hunter Mill Forest Partnership located the 
cemetery mostly on Partition Lot 2 but partly on the 15-acre 
parcel, thereby creating "Outlot A." 

8. Prior to the dedication of the Hunter Mill Forest 
Subdivision, the only mention of the burial lot in the land 
records of Fairfax County was as a 1/4 acre burial lot in the 
southeast corner of Partition Lot 2 referenced in the Partition 
Deed recorded in Deed Book XS at Page 356 in the land records of 
Fairfax County , Virginia dated October 20, 1896 ( "Partition 
Deed"). (Response to Intervenors' Request for Admission #1) . 

9. Outlot A was created when Atkissons' surveyors created 
the Hunter Mill subdivision. (G. Atkisson Dep. 12/4/95 at p . 
143) . 

10. The transfers to George Atkisson by Harold Miller, 
Trustee, o f the naked easement in Deed Book 5009 at ·Page 839, and 
later, the burial lot, are nullities, as conceded by Plaintiffs' 
counsel in trial on August 20, 1991, at Page 186 of the 
transcript of testimony. (Response to Intervenors' Request for 
Admission #9) . 

11. By Deed dated June 29, 1979, and recorded on July 29, 
1979, in Deed Book 5217 at Page 472, Anmar Development Company , 
Inc. conveyed the Adams Estate to the Hunter Mill Forest 
Partnership. 

12. Harold 0 . Miller, Trustee, executed a deed dated 
February 16 , 1981, in Deed Book 5572 at Page 0775, to convey the 
family cemetery solely to the Atkissons. However, the cemetery 
had never been conveyed to Miller as it was excepted from the 
heirs' deed recorded i n Deed Book 4865 at Page 13. 

13 . In 1977, Charles and Audrey Hawthorne acquired a large 
parcel of property, through which the 15-acre Parcel Easement 
ran . The Hawthornes initiated proceedings to obtain the 
necessary permits and zoning amendments so that the property 
could be subdivided into residential lots. 

14. The property was rezoned and the Hawthornes conveyed it 
to Wexford Associates by Deed dated May 18, 1983 and recorded in 
Deed Book 5772 at Page 497. 
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15. Wexford Associates subdivided its property into 40 
residential building lots and an unimproved parcel ("Wendover III 
Subdivision"). Wexford Associates conveyed the unimproved parcel 
to the Park Authority. Wexford Associates made no provision in 
its deed of dedication or in its recorded plat for the easement 
claimed by Plaintiffs herein. 

16 . On J une 4, 1986, Wexford conveyed Lot 3 of the Wendov er 
Subdivision to J ohn and Katherine Kowalczyk by deed recorded in 
Deed Book 6391 at Page 1639 . 

17. On July 16, 1986, the Atkissons filed a Bill of 
Complaint against Wexford Associates, inter alia, but did not 
include the Kowalczyks who were the record owners of Lot 3. 

1 8 . A copy of the Bill of Complaint was recorded on July 
18, 1986, in Deed Book 6432 at Page 1596, with the handwritten 
words "lis pendens" written across the top, with no reference to 
the Kowalczyks or lot 3, or any of the other individual lot 
owners, except Individual Defendants, Henry, Vogel and Charles B. 
and Audrey Hawthorne. 

19. On February 16, 1988, the Atkissons filed an Amended 
Bill of Complaint, adding the individual lot owners, including 
the Kowalczyks . However, at such time no lis pendens was filed 
referencing the Kowalczyks or any of the other individual lot 
owners. 

20. By deed dated June 15, 1992, and recorded in Deed Book 
8160 at Page 277, the Kowalczyks conveyed Lot 3 to David D. 
O'Brien and Jane B . O'Brien . 

21. The Court has determined that the O'Briens first 
l earned of the Atkissons' easement claim when they were contacted 
by Mr. Goodman, counsel for Wexford and the Individual Defendants 
in February 1995. 

22. The Plaintiffs, George and Carlotta Atkisson, have 
never paid any real estate taxes for the family cemetery or 
"Outlot A . " (G . Atkisson Dep., 12 / 4/95, p. 87). 

23. The only persons buried in the family cemetery are 
those listed on the granite marker. (G. Atkisson Dep. 12 / 4/95, 
p . 89) . 

24. Before December 31, 1987, George Atkisson did not have 
a present heir's interest in the family cemetery because his 
mother, Florence A . Atkisson, was still alive. 

25. Florence Atkisson died on December 31, 1987, and is 
buried at Andrew's Chapel on Route 7 in Vienna, Virginia. 
(Response to Intervenor Jane B. O'Brien's Interrogatory #8). 
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26. George Atkisson does not currently have any 
relation ship to Hunter Mill Forest Partnership. (Response to 
Intervenor Jane B. O'Brien's Interrogatory #1) . 

27. Fairfax County Park Authority property now exists on 
the eastern and western sides of the Adams family burial lot. 
(Response to Intervenors' Request for Admission #8). 

28 . George T. Atkisson, born in 1923 , does not recall a 
funeral being held during his lifetime at the Adams family burial 
lot. 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703 ) 691-1235 

By,~ 
DAVID J. GOGAL 
Counsel for Intervenors, 

David and Jane O'Brien 

GOODMAN, GARY & LICKSTEIN, 
P.C. 

8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

ANDERSON & CORRIE 
12600 Fair Lakes Circle 
Suite 220 
Fairfax, VA 22033-4904 

FAIRFAX COUNTY ATTORNEY 
12000 Government Center 

Parkway 
Suite 549 
Fairfax, Virginia 22035-0064 

By,b~ 
---BERNARD E. GOODMAN 

Counsel for Defendant 
Wexford Associates, Inc . , 
Individual Defendants 
and Defendants Raymond 
Cavanaugh and Eileen 
Cavanaugh 

4 

1375 

for Fairfax County 
Authority 



V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. IN CHANCERY NO. 97823 

WEXFORD ASSOCIATES, INC., 
ET AL. 

Defendants . 

ANSWER AND GROUNDS OF DEFENSE OF 
DAVID D. O'BRIEN AND JANE B. O'BRIEN 

COME NOW Intervenors, David D. O'Brien and Jane B. O'Brien 

(the 11 0'Briens 11
), by counsel, and for their Answer and Grounds of 

Defense to the Fourth Amended Bill of Complaint, state as follows: 

1. Denied. 

2. Admitted, except the cemetery lot is not adjacent to 

Wendover III. 

3-5. The O'Briens are without knowledge sufficient to admit 

or deny the allegations in these paragraphs and therefore deny the 

same . 

6. Admitted. 

7-12 The O'Briens are without knowledge sufficient to admit 

or deny the allegations in these paragraphs and therefore deny the 

same. 

13. Denied. 

14-36. The O'Briens are without knowledge sufficient to admit 

or deny the allegations in these paragraphs and therefore deny the 

same. 
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37. Denied. 

38. Admitted to the extent the property, Wendover III, was 

formerly referenced as Parcel 48 and Parcel 49, but denied in part 

as to the alleged ownership of the lots . 

39. Denied as stated. In further answering , the deed 

recorded in Deed Book P-5 at Page 361 among the land records of 

Fairfax County speaks for itself. 

40. In response to the allegations of paragraph 40, the 

land records of Fairfax County , and particularly Deed Book Liber H, 

No. 5, Page 37, speak for themselves. 

41. Denied, as stated . In further answe ring, the O' Br iens 

deny that the 15 - acre parcel contained the burial plot, and the 

land records of Fairfax County speak for t hemselves. 

42. Denied as stated. In further answering, the land 

records of Fairfax County, and particularly Deed Book 4865, Page 

13, speak for themselves. 

43. Denied . The deed attached as Exhibit C appears to be 

a genuine copy of a deed recorded in the land records and speaks 

for itself. The O' Briens deny that the Atkissons have sole 

ownership of the family cemetery and deny the validity of the Deed 

recorded in Deed Book 5572 at Page 775, among the land records of 

Fairfax County, Virg inia . 

44. Denied . The Deed attached as Exhibit D appears to be 

a genuine copy of a deed recorded in the land records and speaks 

for itse l f. The o' Briens deny that the Atkissons have any 

ownership of the right-of-way and deny the validity of the Deed 

2 

1 0 7...., 
J.. J I 



recorded in Deed Book 5572 at Page 775 among the land records of 

Fairfax County, Virginia . The purported deed attempted to sever 

the easement from the estate it was intended to serve and as such 

was void ab initio. In further answering, the means of ingress and 

egress to said burial l ot was created in the 1896 Partition Decree 

recorded in Deed Book X-5 at Page 356, among the land records o f 

Fairfax County which provides an express easement through what is 

now Hunter Mill Forest subdivision. 

45. In response to the first sentence of paragraph 45, the 

O' Briens admit that as an heir of Florence Atkisson, Mr. Atkisson , 

along with the heirs and sub -heirs of the parties to the Partition 

Decree recorded in Liber X-5 at Page 356, among the land records of 

Fairfax County, Virginia , has an interest in the burial lot located 

in the southeast corner of the former Lot 2 as described in said 

Partition Decree . The O'Briens deny that Carlotta Atkisson is an 

heir of Thomas Adams and deny that she has any ownership interest 

in the cemetery lot. The remaining allegations are denied. 

46. Denied. 

4 7. Denied as stated. In further answering, the land 

records of Fairfax County, and particularly Deed Book 3392 at Page 

72, speak for themselves. 

48. Admitted. 

49. Denied as stated. In further answering, Charles R. 

Hawthorne acquired title to Parcel 48 at Deed Book 4603, Page 343, 

with a marital status of "unmarried." 

50-51. Denied. 
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52 . Denied. In further answering, the copy of the letter 

attached as Exhibit E is admitted and is its own best evidence of 

its meaning. 

53. Denied. In further answering , the conveyance of 

Parcels 48 and 49 by deed recorded in Deed Book 5772 at Page 497 in 

1983 is admitted, which deed speaks for itself . 

54-59. Denied . 

60-61. The O'Briens are without sufficient knowledge to admit 

or deny these allegations and therefore deny the same. 

62-63. Denied. 

64. No response is required to paragraph 64 as it calls 

for a legal conclusion . To the extent a response is required, the 

O'Briens aver that Plaintiffs have no remedy because they have no 

right to any remedy, at law or in equity. 

COUNT I 

INJUNCTION AND DAMAGES FOR OBSTRUCTI ON OF EXPRESS EASEMENT 

65. The answers in paragraphs 

incorporated herein by reference . 

66-68 . Denied. 

1 through 58 are 

69. WHEREFORE , these Intervenors pray that all claimed 

relief be denied and that they be reimbursed their attorneys fees 

and costs in this matter. 
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COUNT II 

INJUNCTION AND DAMAGES FOR OBSTRUCTION 

OF IMPLIED EASEMENT BY NECESSITY 

70 . The answers in paragraphs 1 through 63 are 

incorporated herein by reference. 

71 - 74. Denied. 

75. WHEREFORE, these Intervenors pray that all claimed 

relief be denied and that they be reimbursed their attorneys fees 

and .costs in this matter. 

COUNT III 

INJUNCTION AND DAMAGES FOR OBSTRUCTION 

OF PRESCRIPTIVE EASEMENT 

76. The answers in paragraph s 1 through 6 9 are 

incorporated herein by reference . 

77-80 . Denied . 

81. WHEREFORE, these Intervenors pray that all claimed 

relief be denied and that they be r eimbu r s ed their a t torneys fees 

and costs in this matter . 

GROUNDS OF DEFENSE 

1. All allegations not expressly admitted are denied. 

2. Plaintiffs failed to file a notice of lis pendens and, 

thus, the O'Briens , bona fide purchasers without actual or 

constructive notice , took free of any easement claim by Plaintiffs . 

3 . Adequate and alternate acces s is available to the alleged 

cemetery lot without the necessity of .traversing any of the 
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properties owned by the 0' Briens and the individual lot owner 

Defendants . 

4. Plaintiffs' allegations with respect to the purported 

easement and the property which it was intended to serve are at 

variance with the land records of the Circuit Court of Fairfax 

County and the documents referenced in Plaintiffs' pleading. 

5. Plaintiffs impermissibly attempt to separate an 

appurtenant easement from the estate which it was intended to 

serve. 

6 . Plaintiffs impermissibly attempt to expand the use of an 

express easement. 

7. Plaintiffs' allegations in support of their claim of an 

implied easement by necessity are not supported by the land records 

o f the Circuit Court of Fairfax County for the reason that 

adequate and alternate access is available to the cemetery, as 

specified in the 1896 Parti t ion Decree. 

8 . Plaintiffs' Exhibits C and D, purporting to be grants to 

Plaintiffs, can rise no higher than the rights of the supposed 

Grantor. The land records of this Court show that no such rights 

exist in the purported Grantor; namely, the alleged right - of - way 

was not and is not in the discernible chain of title to the alleged 

Grantor for the purposes asserted by Plaintiffs. 

9. Plaintiffs' allegations of a purported right arising out 

of Rezoning Application RZ 79-C-095 are insufficient on their face 

to confer any rights in the land. 
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10 . Plaintiffs fail to allege facts sufficient to invoke an 

injunctive remedy. In fact, the pleading on its face seeks the 

recovery of money damages. 

11. Plaintiffs' allegations of compensatory damages are 

conclusory and otherwise not legally cognizable. 

12. Plaintiffs fail to allege facts sufficient to entitle 

them to attorneys fees. 

13. Plaintiffs' claims are barred by laches and unclean 

hands. 

14. Plaintiffs lack standing to establish and/or enforce the 

1892 easement as they have no interest in the 15-acre Parcel to 

which the easement was appurtenant. 

15 . Plaintiffs fail to join all necessary parties . 

16 . Plaintiff Carlotta Atkisson lacks standing to maintain 

this claim as she has no interest in the litigation as an heir or 

otherwise. 

17 . Plaintiffs fail to allege a cause of action against the 

O'Briens . 

18 . The heirs and sub-heirs of Thomas Adams, including 

Plaintiff, George Atkisson, conveyed away any interest they may 

have had to the 15-acre Parcel Easement. 

19. Should the Court determine that an easement to the 

cemetery traverses the property of Intervenors David D. O'Brien and 

Jane B. O'Brien , the O'Briens reserve the right pursuant to Va . 

Code § 55-50 to relocate the easement anywhere on the original 

servient estate . 
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WHEREFORE, the Intervenors, David D. O'Brien and Jane B. 

O'Brien, move the Court to dismiss this action with prejudice and 

award them their costs and attorneys fees incurred herein and for 

such other and further relief as the court may deem appropriate . 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703 ) 691-1235 

ITH, B #14116 
GAL, VSB #28815 

Counsel for David D. O'Brien 
and Jane B. O'Brien 

DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that on this the ~day of ~7t.JS f- , 
1996, a true and correct copy of the foregoing was mailed~by first 
class mail, postage prepaid to the following: 

Scott E. Snyder , Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 
Counsel for Plaintiffs 

Bernard E. Goodman, Esquire 
GOODMAN , GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
Counsel for Defendant Wexford 
Associates, Inc., Individual Defendants 
and the Cavanaughs 

Jane L. Brodie 
FAIRFAX COUNTY ATTORNEY 
12 000 Government Center Parkway 
Suite 549 
Fairfax, Virginia 22035-0064 
Counsel for Fairfax County 

Park Authority 
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GOODMAN GARY 
& LICKSTEIN, P. C. 

•m>RNEYS AND COUNSELLORS AT I.NI 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848·2828 

VIRGINIA: 

IN THE cmcurr COURT OF FAIRFAX COUNTY 

GEORGE T. ATKISSON 
and 
CARLOTTA T. ATKISSON 

Plaintiffs, 

v. 

WEXFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. 97823 

ANSWER AND GROUNDS OF DEFENSE FOR 
DEFENDANTSDONALDD.HALLANDJOANP.HALL 

COMES NOW Defendants Raymond Cavanagh and Eileen Cavanagh (collectively 

"Defendants"), by counsel and for their Answer and Grounds of Defense state, in numbered 

paragraphs corresponding to the paragraphs in the Fourth Amended Bill of Complaint, as 

follows: 

1. Denied. 

2. Admitted. 

3. These Defendants lack sufficient knowledge to respond to these allegations 

and therefore, deny these allegations. 

4. Denied. 

5-6. Admitted. 

7. Denied. 

8. Admitted. 

9-10. These Defendants lack sufficient knowledge to respond to these allegations 
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GOODMAN GARY 
& LICKSTEIN, P. C. 

"IT0RNEYS ANO COUNSELLORS AT lAW 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848-2828 

as the parties referenced therein were non-suited by Plaintiff at the close of their case in 

August, 1991 and are no longer parties to the litigation. These Defendants, therefore, deny 

the aforementioned parties are also defendants. 

11-12. Admitted. 

13. Denied. In further answering, John Kowalczyk and Katherine Kowalczyk 

conveyed their interest in Lot 3 in the Wendover Subdivision, Section ill, in Fairfax County, 

Vrrginia, to David D. O'Brien and Jane G. O'Brien ("O'Brien"). John Kowalczyk is deceased 

and Katherine Kowalczyk, upon infonnation and belief, resides in California. 

14-17. Admitted. 

18-19. These Defendants lack sufficient knowledge to respond to these allegations 

as the parties referenced therein were non-suited by Plaintiff at the close of their case in 

August, 1991, and are no longer parties to this litigation. These Defendants, therefore, deny 

the aforementioned parties are also defendants. 

20-21 . These Defendants lack sufficient knowledge to respond to these allegations 

as Charles B. Hawthorne and Audrey K. Hawthorne were non-suited by an Order of Judge 

F ortkort at the commencement of trial in August, 1991 and are no longer parties to the 

litigation. These Defendants deny that the Hawthornes are also defendants. 

22. Admitted. 

23-33. These Defendants lack sufficient knowledge to respond to these allegations 

as the parties referenced therein were non-suited by Plaintiff at the close of their case in 

August, 1991 and are no longer parties to the litigation. These Defendants, therefore, deny 

the aforementioned parties are also defendants. 

34-35. Admitted. 
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GOODMAN GARY 
& LICKSTEIN , P. C. 

:-roRNEYS AND COUNSELLORS AT LAW 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 6•6·2626 

36. These Defendants lack sufficient knowledge to respond to these allegations 

as the parties referenced therein were non-suited by Plaintiff at the close of their case in 

August, 1991 and are no longer parties to the litigation. These Defendants, therefore, deny 

that the Wailers are also defendants. 

37. Denied. 

38. Admitted, to the extent the property was formerly referenced as Parcel 48 and 

Parcel 49, denied in part as to the alleged ownership of the various lots. The answers to 

paragraphs 7-37 are incorporated as if fully set forth herein. 

39. Denied. In further answering, the land records of Fairfax County speak for 

themselves. 

40. Admitted. 

41 . Denied. In further answering, these Defendants deny that the 15 acre pared 

contained the burial lot, and the land records of Fairfax County speak for themselves. 

42. Denied. In further answering, these Defendants deny that the totality of the 

land conveyed to Harold Miller, Trustee was dominant estate and that the burial lot was 

conveyed. 

43. Denied. 

44. Denied. The purported deed attempted to sever the easement from the estate 

it was intended to serve and as such was a nullity. In further answering, the means of ingress 

and egress to said burial lot was created in the 1896 Partition Deed located at Deed Book X-5 

at Page 356, among the land records of Fairfax County, Virginia and creates an express 

easement running through what is now Hunter Mill Forest Subdivision. The Defendants deny 
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GOODMAN GARY 
& LICKSTEIN , P. C. 

;ITQANEYS AND COUNSELLORS AT l.Jil.Y 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848-2828 

that the Atkissons have any ownership interest in the right of way to the 15-acre parcel. 

45. In responding to the first sentence of paragraph 45, the Defendants admit that 

as an heir of Thomas Adams, Mr. Atkisson, along with many other heirs, has an interest in 

the burial lot located in the southeast comer of Partition Lot 2 as described in the Partition 

Decree recorded in Deed Book X-5 at Page 356, among the land records of Fairfax County, 

Vrrginia. The Defendants deny that Carlotta T. Atkisson is an heir of Thomas Adams. The 

remaining allegations are denied. 

46. Denied. 

47-49. Admitted. 

50-55. Denied. 

56. Denied. In further answering, the detention pond which allegedly obstructs 

the Plaintiffs claimed easement is located on the property of the Fairfax County Park 

Authority. 

57. Denied. In further answering, access to the burial lot was created in the 1896 

Partition Deed and ran through what is now Hunter :Mill Forest Subdivision. Mr. Atkisson, 

a partner in the development of Hunter Mill Forest Subdivision, purposefully obstructed that 

easement and cannot now claim the burial lot is landlocked due to another's actions. 

58-59. Denied. 

60-63. Denied for lack of information. These allegations do not affect these 

Defendants, however, they are denied out of an abundance of caution. 

64. Denied, as Plaintiffs 4th Amended Bill of Complaint clearly requests several 

plain, adequate and complete remedies at law. 
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GOODMAN GARY 
& LICKSTEIN, P. C. 

ATlORNEYS ANO COUNSELLORS AT I.JIN 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848·2828 

COUNT I 

INJUNCTION AND DAMAGES FOR OBSTRUCTION OF EXPRESS 

EASEMENT 

65. The answers in Paragraphs 1 through 64 are incorporated herein by reference. 

66-67. Denied. 

68. Denied for lack of information. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

69. WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

COUNT IT 

INJUNCTION AND DAMAGES FOR OBSTRUCTION 
OF IMPLIED EASEMENT BY NECESSITY 

70. The answers in Paragraphs I through 63 are incorporated herein by reference. 

71-73. Denied. 

74. Denied for lack of information. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

75. WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

76. 

COUNT ill 

INJUNCTION AND DAMAGES FOR OBSTRUCTION 
OF PRESCRIPTIVE EASEMENT 

The answers in Paragraphs I through 69 are incorporated herein by reference. 

5 

1413 



GOODMAN GARY 
& LICKSTEIN, P. C. 

l"ORllEYS ANO COUNSELLORS AT lJIJI 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA, VIRGINIA 22182 

(703) 848·2828 

77-79. Denied. 

80. Denied for lack ofinfonnation. These Defendants have no knowledge of this 

allegation, it is therefore denied out of an abundance of caution. 

81 . WHEREFORE, these Defendants pray that all claimed relief be denied and that 

they be reimbursed their attorneys fees and costs in this matter. 

GROUNDS OF DEFENSE 

1. All allegations not expressly admitted are denied. 

2. Adequate and alternate access is available to the alleged burial lot without the 

necessity of traversing any of the property owned by the Individual Defendants, Wexford 

Associates, Inc., these Defendants or O'Brien. 

3. Plaintiffs' allegations with respect to the purported easement and the property 

which it was intended to serve are at variance with the land records of the Circuit Court of 

Fairfax County. Plaintiffs attempt to separate an appurtenant easement from the estate which 

it was intended to serve. 

4. Plaintiffs attempt to expand the use of an express easement. 

5. Plaintiffs' allegations in support of their claim of an implied easement by 

necessity are not supported by the land records of the Circuit Court of Fairfax County for the 

reason that adequate and alternate access is available to the cemetery. Additionally, the 

developers of the Hunter Mill Forest Subdivision, of which Plaintiff George Atkisson was a 

member, obstructed the express easement to the family burial lot granted in the 1896 Partition 

Deed. Therefore, Petitioner's own actions created the alleged necessity and equity should not 
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grant the relief requested as Plaintiff has unclean hands. 

6. The land records of this Court show that no such right-of-way exists in 

Petitioners' purported Granter, namely, the alleged right-of-way was not and is not in a 

discernible chain of title to the alleged Granter for the purposes asserted by Plaintiffs. 

7. Plaintiffs' allegations of a purported right-of-way arising out of Rezoning 

Application RZ 79-C-095 are insufficient on their face to confer any rights in the land. 

8. Plaintiffs fail to allege facts sufficient to invoke an injunctive remedy. In fact, 

the pleading on its face alleges an adequate remedy at law. 

9. Plaintiffs' allegations of compensatory damages are conclusory and not 

otherwise legally cognizable. 

10. Plaintiffs' allegations of punitive damages are conclusory and not in accord 

with the requirements of case law. 

11. Plaintiffs fail to allege facts sufficient to entitle them to attorneys fees. 

12. Plaintiffs' claims are barred by the doctrine oflaches. 

13. Plaintiffs' claims are unfounded in the land records of this Court. 

14. Plaintiffs fail to allege a cause of action against these Defendants. 

15. Plaintiff: Carlotta T. Atkisson, lacks standing to maintain this action. 

WHEREFORE, the premises considered, the Defendants move this Court to dismiss 

this action with prejudice and award their costs and attorneys fees incurred herein or for such 

other and further relief as the Court may deem appropriate. 

7 
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(703) 848·2828 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 
(703) 848-2828 

By: 
(} _ ~I 
D~ - -
Bernard E. Goodman:YS#i5463 
Counsel for Defendants 

Donald D. Hall and Joan P. Hall 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Answers and Grounds 
of Defense for Defendants, Donald D. Hall and Joan P. Hall were hand delivered on this 9th 
day of September, 1996 to the following: 

Scott E. Snyder, Esquire 
Anderson & Conie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 
Counsel for Plaintiffs George Atkisson and Carlotta Atkisson 

David J. Gogal, Esquire 
Blan.kingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 
Counsel for Defendants David O'Brien and Joanne O'Brien 

Jan L. Brodie, Esquire 
Assistant County Attorney 
12000 Government Ctr Parkway, Suite 549 
Fairfax, VA 22035 
Counsel for Fairfax County Park Authority 
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Lora A Brzezynski, Esquire 
STAUFFER & ABRAHAM 
8300 Greensboro Drive Suite 1000 
McLean, VA 22102-3604 
Counsel for Defendants Thomas Healy and Victoria Healy 

Bernard E. Goodman 
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V I R G I N I A: 
r • 

\ · · -·. 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY .. 

..., . 

GEORGE ATKISSON, .e.t_ gl_._, -I• • 

) 
) 
) 
) 
) 
) 
) 
) 

Ci.:\·,· ... 
. . . ..... . - ... 

Plaintiffs, 
•. I 

v. CHANCERY NO . 97823 

WEXFORD ASSOCIATES, .e.t. gl_._, 

Defendants. ) 

ANSWER OF THOMAS AND VICTORIA HEALY 

Defendants, Thomas and Victoria Healy (collectively the 

"Healys"), by counsel, answer the Fourth Amended Bill of 

Complaint ( "Complaint" ) as follows : 

FIRST DEFENSE . 
Responding to the numbered paragraphs of the Complaint, .ad 

seriatim, the Healys: 

1. Deny the allegations of paragraph 1. 

2. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 2. 

3. State ·that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 3. 

4. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 4. 

5. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 5. 

6. State that they have been made party defendants in this 

matter . State that they are without knowledge or information 

Z83 
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sufficient to admit or deny the remaining allegations of 

paragraph 6 . 

7. State that they are without knowledge or information 

sufficient to admit or deny the allegat i ons of paragraph 7. 

8. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 8. 

9 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 9. 

10. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 10. 

11. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 11. 

12 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 12 . 

13. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 13. 

14. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 14. 

15. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 15. 

16. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 16. 

17 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 17. 

18. Admit the allegations of paragraph 18. 

- 2 -
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19. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 19. 

20. Admit that their lot is part of the Wendov~r 

Subdivision, Section III and further state that they are without 

knowledge or information sufficient to admit or deny the 

remaining allegations of paragraph 20. 

21. State that no document purportedly granting the 

easement/right of way alleged in paragraph 21 was attached to the 

Complaint. State that they are without knowledge or information 

sufficient to admit or deny the remaining allegations of 

paragraph 21. 

22 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 22 . 

23. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 23. 

24 . State that they are without knowledge or information 

suff i cient to admit or deny the allegations of paragraph 24. 

25. State that the terms of Exhibit C speak for themselves. 

To the extent the allegations of paragraph 25 differ from the 

express terms of this document, deny same. 

26. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 26. 

27 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 27. 

28 . State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 28. 

- 3 -
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29. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 29. 

30. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 30. 

31. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 31. 

32. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 32. 

33. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 33. 

34. State that, assuming the referenced Exhibit E is that 

l etter dated September 18, 1980 from Sidney R. Steele to Mr. 

Robert A. Lawrence, the letter speaks for itself. To the extent 

the allegations of paragraph 34 differ from the express terms of 

t his letter, deny same. 

35. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 35. 

36. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 36 . 

37. Admit that Wexford developed residences in Section III 

o f Wendover Subdivision but state that they are without knowledge 

or information sufficient to admit or deny the remaining 

allegations of paragraph 37. 

38. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 38. 

- 4 -
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39. Deny any "continuing trespass and obstruction" by them 

and further state they are without knowledge or information 

sufficient to admit or deny the remaining allegations of 

paragraph 39. 

40. Deny any obstruction created by them and further state 

they are without knowledge or information sufficient to admit or 

deny the remaining allegations of paragraph 40. 

41. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 41. 

42. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 42. 

43. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 43. 

44. Deny any easement/right-of-way claimed by Atkisson as 

to their property and further state that they are without 

knowledge or information sufficient to admit or deny the 

remaining allegations of paragraph 44. 

45. State that they are without knowledge or information 

sufficient to admit or deny the allegations of paragraph 45 . 

46. State that paragraph 46 seeks a legal conclusion to 

which no response is required of these defendants . To the extent 

a response is deemed to be required of these defendants, deny the 

allegations of paragraph 46 . 

- 5 -
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COUNT I 

47. Incorporate by reference their responses to paragraphs 

1 through 58 [sic] . 

48. Deny the allegations of paragraph 48 . 

49. Deny the allegations of paragraph 49 . 

50. State that paragraph 50 is directed at the Fairfax 

County Park Authority, and no response is therefore required from 

the Healys. To the extent a response is deemed to be required, 

deny the allegations of paragraph 50. 

51. Deny the allegations of paragraph 51 . 

COUNT II 

52. Incorporate by reference their responses to paragraphs 

1 through 63 [sic] . 

53. Deny the allegations of paragraph 53 . 

54. Deny the allegations of paragraph 54. 

55 . Deny the allegations of paragraph 55 . 

56. State that paragraph 56 is directed at the Fairfax 

County Park Aut~ority, and no response is therefore required from 

the Healys. To the extent a response is deemed to be required, 

deny the allegations of paragraph 56 . 

57. Deny the allegations of paragraph 57. 

COUNT III 

58. Incorporate by reference their responses to paragraphs 

1 through 69 [sic] . 

- 6 -
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59. Deny the allegations of paragraph 59. 

60. Deny the allegations of paragraph 60. 

61. Deny the allegation of paragraph 61. 

62. State that paragraph 61 is directed at the Fairfax 

County Park Authority, and no response is therefore required from 

the Healys. To the extent a response is deemed to be required, 

deny the allegations of paragraph 62. 

63. Deny the allegations of paragraph 63. 

These defendants further deny (i) any allegations not 

specifically responded to above and (ii) that plaintiffs are 

entitled to any relief whatsoever against them. 

SECOND DEFENSE 

Plaintiffs' claims are barred by the doctrine of estoppel 

and/or abandonment of the purported easement. 

THIRD DEFENSE 

Plaintiffs' claims are barred by the doctrine of unclean 

hands. 

FOURTH DEFENSE 

Plaintiff s' claims are barred because they are not supported 

by the land records of the Circuit Court of Fairfax County . 

- 7 -
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FIFTH DEFENSE 

Plaintiffs are not entitled to an injunction as the 

Complaint, on its face, alleges an adequate remedy at law . 

SIXTH DEFENSE 

Plaint i ffs' fail to allege facts sufficient to entitle them 

to attorneys' fees. 

SEVENTH DEFENSE 

Plaintiffs' claims are barred by the doctrine of laches. 

EIGHTH DEFENSE 

Plaintiffs lack standing to maintain this action. 

NINTH DEFENSE 

Adequate and alternate access is available to the alleged 

cemetery lot without the necessity of traversing any of the 

property owned by the Healys. 

TENTH DEFENSE 

The alleged easement, if it exists at all , has been 

terminated, as a matter of law, at Bird Road. 

ELEVENTH DEFENSE 

The Healys adopt by reference, and as applicable, any 

affirmative defenses filed by any co-defendants. 

- 8 -
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THOMAS AND VICTORIA HEALY 

BY COUNSEL 

STAUFFER & ABRAHAM, L.L . C. 

Wi~ ~.·, #14208 
Lora A. Brzezynski, #36151 
Suite 1000 
8300 Greensboro Drive 
McLean, Virginia 22102-3604 
(703) 893-4670 
Counsel for defendants, 
Thomas and Victoria Healy 
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CERTIFICATE OF SERVICE 

I do hereby certify that on the //-ji... day of September, 1996, 
I caused a copy of the foregoing to be sent by telecopier and 
mailed first-class, postage prepaid, to: 

Scott E. Snyder 
Anderson & Corrie 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 

Bernard E . Goodman 
Goodman, Gary & Lickstein 
8500 Leesburg Pike 
Suite 7000 
Vienna, Virginia 22182 

David J. Gogal, Esq. 
Blankingship & Keith 
4020 Universi ty Drive 
Suite 312 
Fairfax, Virginia 22030 

Jan L. Brodie 
Fairfax County Attorney 
12000 Government Center Parkway 
Suite 549 
Fairfax , Virginia 22035 
Counsel for Fairfax County Park 

Authority 

- 10 -
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VIRGIN I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE T. A TK.ISSON 
and 
CARLOTTA T. A TK.ISSON 

Plaintiffs, 

v. In Chancery No. 97823 

WEXFORD ASSOCIATES, INC., et al 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) Defendants. 

AGREED ORDER 

: ·" 

THIS DAY came the parties, by counsel , and represented to the Court that they 

have agreed that Defendants Donald D. Hall and Joan P. Hall may file an answer and 

grounds of defense to the Fourth Amended Bill of Complaint on or before September 

10, 1996, subject to the Pre Trial Order entered August 26, 1996, and adopt the 

Exhibit lists and Witness lists filed by defendants on September 4, 1996; it is therefore, 

ORDERED, ADJUDGED AND DECREED that Defendants Donald D. Hall , 

may file their answer and grounds of defense to the Fourth Amended Bill of Complaint 

on or before September 10, 1996, subject to the Pre Trial Order entered August 26, 

1996, and adopt the Exhibit lists and Witness lists filed by defendants on September 4 , 

1996. 

ENTERED this J:;). day of September, 1996. 

1 

1449 



GOODMAN GARY 
& LICKSTEIN, P. C. 

•TIORNEYS ANO COUNSELLORS AT lJlll 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848-2828 

WE ASK FOR THIS: 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, VA 22182 
(703) 848-2828 

By: 
BERNARD E. GOODMAN, VSB#15463 
Counsel for Defendant Wexford 
Associates, Inc. and the 
Individual Defendants 
Raymond Cavanagh, Eileen Cavanagh, Donald D. Hall and Joan P. Hall 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive, Suite 312 
Fairfax, VA 22030 
(703) 691-1235 

By: 
B#28815 

Counsel fo Intervenors 
David O'Brien and Jane O'Brien 

STAUFFER & ABRAHAM 
8300 Greensboro Drive, Suite 1000 
McLean, VA 22102-3604 
(703) 893-4670 

By: ~B~· 
Counsel for Defendants 
Thomas Healy and Victoria Healy 
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SEEN: 

ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, VA 22033 
(703) 222-2200 

/ 

By: 

c:\myfi lcs\fatico\ wcxf0909.ord 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY ~ 

( rvVJ 
GEORGE ATKISSON 

AND CARLOTTA T. ATKISSON ... ' 
' • l 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

INTERVENORS' TRIAL BRIEF 

I. INTRODUCTION 

This case was brought by Plaintiff George Atkisson1 to, in 

his own words, purportedly 11 reestablish11 his right to an easement 

for "his family cemetery." In fact, the cemetery does not belong 

solely to Mr. Atkisson, but instead belongs to all of the 

descendants of those buried there. More importantly, the 

easement Mr. Atkisson seeks to use was never intended to benefit 

the cemetery (which was always located, according to the land 

records and the physical evidence, on a particular parcel 

("Partition Lot 2")), but rather was to be used for the separate 

"15-acre parcel." 

In truth, this case is about the effort by one George 

Atkisson, a developer and descendant of ancestors buried in the 

cemetery, to relocate the boundaries of the cemetery in 

contravention of the land records either by grave mistake or more 

1 Although Carlotta Atkisson, the spouse of George Atkisson, 
is named as a Plaintiff, she has no standing as she has no interest 
in the cemetery . 

1452 



likely a creative plan to shift the obligation of providing an 

easement for the cemetery to a neighboring development, Wendover . 

The pertinent facts are either stipulated and/ or admitted. 

The land records reveal that the 1 / 4 acre cemetery is located in 

the southeast corner of Partition Lot 2. The cemetery belongs to 

all of the descendants of a Partition Decree entered in 1896, not 

just George Atkisson, who is merely one grandson of only one of 

the parties to the Decree. In 1979 when "Outlot A" was created 

by Atkisson's Hunter Mill surveyors as a way to include in the 

1 / 4 acre cemetery a portion of the 15-acre parcel, he had no 

legal i nterest in the cemetery . Atkisson was not an heir at the 

time and as a developer he had no right to relocate the family 

cemetery, which specifically had been excepted from the 1978 

conveyance to his developer partner . 

In his argument to "reestablish" the easement, Atkisson 

raises three theories, none of which support his claim. First, 

he maintains he has a right to an express easement, but the land 

records do not support such a theory. Alternatively, he argues 

for a prescriptive easement, but he cannot possibly substantiate 

the strict requirements of adverse, exclusive, open, continuous, 

uninterrupted use for 20 years with the knowledge and 

acquiescence of the owners of the land over which it passes by 

clear and convincing evidence. Finally, Mr. Atkisson claims an 

implied easement by necessity, an argument which displays a 

fundamental misunderstanding of the doctrine . The parent tract 

of the cemetery is Partition Lot 2. Any easement by necessity 
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would have to run through Partition Lot 2 (now Hunter Mill Forest 

subdivision), not Wendover. 

II. UNDISPUTED FACTUAL BACKGROUND 

A. Title History 

In the late 1800s, Mary C. Saunders, Mr. Atkisson's ancestor, 

owned several parcels of land in Fairfax County. She conveyed a 

15-acre parcel to Thomas S. Adams, her nephew and Mr. Atkisson's 

grandfather, by an 1892 deed. This recorded deed created an 

express easement, described as a right-of-way 15 feet wide, over 

several tracts of land and extending to the County road (the "15-

acre Parcel Easement"). The easement allowed ingress and egress 

to the 15-acre parcel and was recorded in Deed Book P-5 at Page 

361. (St ip. 2 #1) 

The easement, although largely undefined and never platted in 

the land records, contains metes and bounds measurements which 

today are located through Wendover lots 1, 3 through 7, and part 

of lot 2. However, the path apparently used in the past does not 

completely adhere to the metes and bounds description set forth 

in the land records. (Stip . #2) 

In 1896, as a result of a decree that had been entered in a 

partition suit, Mr . Thomas S. Adams received other property 

referred to as Lot No. 2 ("Partition Lot 2"), a parcel of 27 1 / 2 

acres that adjoined his 15-acre parcel. The Partition Decree 

2 "Stip." refers to the Stipulations submitted to the Court at 
the Pretrial Conference held on August 26, 1996. 
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recorded in Deed Book X-5 at Page 356 references a burial lot, 

1/4 acre in size in the southeast corner of Partition Lot 2. An 

outlet road 15 feet wide between lots 3, 4, 5 and 6 to Piney 

Branch (the "Partition Easement") is reserved for access to 

Partition Lot 2 and the burial lot in the Partition Decree. The 

burial lot with ingress and egress thereto was to remain for the 

permanent use of the families of all of the parties to the 

Partition Decree. (Stip . #3) 

Mr. Thomas S. Adams died intestate, and his heirs inherited 

both properties, including the easement, when his wife, Ida 

Adams, died in 1971. By a deed dated March 31, 1 978, and 

recorded in Deed Book 4865 at Page 13, the heirs of Mr. Adams 

conveyed their interest in the property ("the Adams Estate") to 

Harold O . Miller, Trustee, specifically including the 15-acre 

Parcel Easement, but excepting the "existing cemetery." (Stip. 

#4) 

By Deed dated October 5, 1978, and recorded October 11, 1978 

in Deed Book 5009 at Page 848, Harold 0. Miller, Trustee, 

conveyed the entire Adams Estate to Anmar Development Company, 

Inc . ( 11 Anmar 11
) . (Stip. #5). After the Adams Estate had been sold 

to Anmar, Harold 0. Miller, Trustee, executed a deed of gift of 

the 15-acre Parcel Easement solely to the Atkissons dated October 

10, 1978 and recorded October 11, 1978 in Deed Book 5009 at Page 

839. The right-of-way conveyance was dated after the conveyance 

to Anmar, but was recorded before such conveyance. (Stip. #6) 
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By Deed of Dedication, Subdivision and Restrictive Covenant 

dated June 7, 1979 and recorded July 27, 1979 , in Deed Book 5244 

at page 774, Hunter Mill Forest Partnership located the cemetery 

mostly on Partition Lot 2 but partly on the 15-acre parcel, 

thereby creating "Outlot A." (Stip. #7). By Deed dated June 29, 

1979, and recorded on July 29, 1979, in Deed Book 5217 at Page 

472, Anmar Development Company, Inc. conveyed the Adams Estate to 

the Hunter Mill Forest Partnership. (Stip. #11 ). 

Harold 0. Miller, Trustee, executed a deed dated February 16 , 

1981, in Deed Book 5572 at Page 0775, to convey the family 

cemetery solely to the Atkissons. However, the cemetery had 

never been conveyed to Miller as it was excepted from the heirs' 

deed recorded in Deed Book 4865 at Page 13. (Stip . #12) 

In 1977, Charles and Audrey Hawthorne acquired a large parcel 

of property, through which the 15-acre Parcel Easement ran . The 

Hawthornes initiated proceedings to obtain the necessary permits 

and zoning amendments so that the property could be subdivided 

into residential lots. (Stip. #13 ). The property was rezoned and 

the Hawthornes conveyed it to Wexford Associates by Deed dat ed 

May 18, 1983 and recorded in Deed Book 5772 at Page 497. (Stip . 

#14) . 

Wexford Associates subdivided its property into 40 

residential building lots and an unimproved parcel ("Wendover III 

Subdivision" ) . Wexford Associates conveyed the unimproved parcel 

to the Park Authority . Wexford Associates made no provision in 

its deed o f dedication or in its recorded plat for the easement 
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claimed by Plaintiffs herein. (Stip. #15). On June 4, 1986, 

Wexford conveyed Lot 3 of the Wendover Subdivision to John and 

Katherine Kowalczyk by deed recorded in Deed Book 6391 at Page 

1639. (Stip . #16). 

On July 16, 1986, the Atkissons filed a Bill of Complaint 

against Wexford Associates, inter alia, but did not include the 

Kowalczyks who were the record owners of Lot 3. (Stip. #17 ). A 

copy of the Bill of Complaint was recorded on July 18, 1986, in 

Deed Book 6432 at Page 1596 , with the handwritten words "lis 

pendens" written across the top, with no reference to the 

Kowalczyks or Lot 3, or any of the other individual lot owners, 

except Individual Defendants, Henry, Vogel and Charles B . and 

Audrey Hawthorne. (Stip. #18). 

On February 16, 1988, the Atkissons filed an Amended Bill of 

Complaint, adding the individual lot owners, including the 

Kowalczyks. However, at such time no lis pendens was filed 

referencing the Kowalczyks or any of the other individual lot 

owners. (Stip. #19). 

By deed dated June 15, 1992, and recorded in Deed Book 8160 

at Page 277, the Kowalczyks conveyed Lot 3 to David D. O'Brien 

and Jane B. O'Brien. (Stip . #20). The Court has determined that 

the O'Briens first learned of the Atkissons' easement claim when 

they were contacted by Mr. Goodman, counsel for Wexford and the 

Individual Defendants in February 1995. (Stip. #21). 
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B. The Family Cemetery 

Prior to the dedication of the Hunter Mill Forest 

Subdivision, the only mention of the burial lot in the land 

records o f Fairfax County was as a 1/4 acre burial lot in the 

southeast corner of Partition Lot 2 referenced in the Partition 

Deed recorded in Deed Book XS at Page 356 in the land records of 

Fairfax County, Virginia dated October 20, 1896 ("Partition 

Deed 11
) • ( Stip. #8, Response to Intervenors' Request for 

Admission #1 ) . Outlot A was created when Atkissons' surveyors 

created the Hunter Mill subdivision . (Stip. #9, G. Atkisson Dep . 

12 / 4 / 95 at p. 143 ) . 

The transfers to George Atkisson by Harold 0. Miller, 

Trustee, of the naked easement in Deed Book 5009 at Page 839, and 

later, the burial lot, are nullities, as conceded by Plaint i ffs' 

c ounsel i n trial on August 2 0 , 1991, at Page 186 of the 

transcript of testimony. (Stip. #10, Response t o Intervenors' 

Reques t f or Admission #9) . The Plaintiffs, George and Carlotta 

Atki sson, have never paid any real estate taxes for the family 

cemetery o r "Outlot A. 11 (Stip. #22, G. Atkisson Dep., 12 / 4 / 95, 

p. 87 ) . 

The only persons buried in the family cemetery are those 

listed on the granite marker. (Stip. #23, G. Atkisson Dep. 

12 / 4 / 95, p . 89). There is no one buried on the 15-acre parcel. 

(G. Atkisson Dep. 12 / 4 / 95, p . 159). George T. Atkisson, born in 

1923, does not recall a funeral being held during his lifet i me at 

the Ada ms fami l y burial lot. (Stip. #28 ) . 
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Fairfax County Park Authority property now exists on the 

eastern and western sides of the Adams family burial lot. (Stip. 

#27, Response to Intervenors' Request for Admission #8). 

C. Atkisson's Interest 

Florence Atkisson died on December 31, 1987, and is buried at 

Andrew's Chapel Cemetery on Route 7 in Vienna, Virginia. (Stip . 

#25, Response to Intervenor Jane B. O'Brien's Interrogatory #8). 

Before December 31 , 1987 , George Atkisson therefore did not have 

a present heir's interest in the family cemetery because his 

mother, Florence A. Atkisson, was then still alive. (Stip. #24) 

George Atkisson currently does not have any relationship to 

Hunter Mill Forest Partnership. (Stip. #26, Response to 

Intervenor Jane B. O'Brien's Interrogatory #1). 

III. PROCEDURAL STATUS OF CASE 

By Order entered November 11, 1988, Judge Quinlan H. Hancock 

dismissed the Amended Bill of Complaint on demurrer. On May 22, 

1989, the Supreme Court of Virginia reversed the decision of 

Judge Hancock and remanded the case back to Fairfax Circuit Court 

for further proceedings. 

The trial was held in July of 1991, before Judge Thomas A. 

Fortkort, but the final order was not entered until March 10, 

1993. Judge Fortkort ruled: (1 ) that the Atkissons owned a 

right-of-way over the property of the defendants by way of an 

express and a prescriptive easement which is located according to 

the 1892 deed recorded in Deed Book P- 5 , at Page 361 ; (2) that 
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each homeowner whose house blocked the easement was required to 

pay $100.00 in nominal damages; (3) that the Fairfax County Park 

Authority was required to provide an easement for the Plaintiffs 

for access to the cemetery accessible by motor vehicle; and (4 ) 

that Wexford Associates was required to pay $10,000.00 in 

punitive damages. 

An appeal was filed by both Fairfax County and the Atkissons; 

however, the appeal of the Atkissons was dismissed for failure to 

assign errors . An appeal was not filed by Wexford Associates or 

any of the lot owners. In a decision dated June 10, 1994, the 

Virginia Supreme Court reversed Judge Fortkort's ruling that 

Fairfax County provide the easement and remanded the case back to 

Fairfax Circuit Court with the following mandate: 

The chancellor is directed to enter an order requiring 
that t he lot owners and Wexford Associates provide an 
easemen t · at their expense for the Atkissons, if the lot 
owners, Wexford Associates, and the Atkissons can agree 
upon a location and description of the new easement . In 
the event the litigants are unable to agree, then the 
chancellor i s directed to order that Wexford Associates 
and the lot owners remove any obstructions chat interfere 
with the Atkissons' use of the express easement. 

On March 3, 1995, Wexford Associates and the lot owners filed 

a Motion for Hearing to determine: (1) the location of the route 

of the easement; (2) that the route of such easement terminates 

at Bird Road; and (3) that there are no obstructions that 

interfere with the Atkisson's use of the express easement that 

may be removed by Wexford Associates and the lot owners. The 

motion was heard, along with the Atkisson's Motion for Entry of a 
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Decree, on March 7, 1995, before Judge Fortkort. The Court ruled 

(1) that Wexford Associates and the lot owners had until March 

15, 1995, to provide alternative access for the Atkissons; (2) 

that the Atkissons must state any objections in writing; and (3) 

that if the court finds that such objections are reasonable, then 

the obstructions are to be cleared from the express easement as 

defined in plaintiffs' exhibit ZZZ [admitted into evidence at the 

trial in 1991] . 

On March 15, 1995, Wexford Associates and the defendant lot 

owners, filed their letter of the same date proposing an 

alternate route, which route traverses through the rear end of 

lots 2 through 7 to Bird Road . The Atkissons filed objections to 

the proposed route and a hearing was set for May 25, 1995. 

On May 23, 1995, the O'Briens filed a Motion by Special 

Appearance to Advise Court of Lack of Jurisdiction Over Lot 3 and 

Owners of Lot 3, and appeared at the hearing on May 25, 1995, to 

argue the motion. Two points were raised with the court: 

(1) Under Virginia Code § 8.01-268, as bona fide 
purchasers without actual notice and in the absence 
of a lis pendens, the O'Briens are not bound by the 
litigation and, therefore, are not bound by the 
various court orders and Virginia Supreme Court 
mandates entered in the pending litigation; 

(2) As a result of the failure of the Atkissons to 
include the O'Briens, a necessary party to any 
action to establish an easement over Lot 3, any 
prior judgments are null and void. 

In response to argument by the O'Briens that they should be 

entitled to their day in court and to fully litigate issues 
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concerning ownership, location and validity of the easement, 

Judge M. Langhorne Keith stated that unless the O'Briens intended 

to make an appearance, then issues of res judicata, ~stoppel, and 

whether the O'Briens obtained title free and clear of the 

easement would be left for another day when the O'Briens are 

properly before the Court. 

Judge Keith then continued the case for August 3, 1995, to 

hold an evidentiary hearing concerning the location of the 

easement and, specifically, whether the old county road still 

exists. 

On August 3, 1995, Judge Jane Marum Roush held a hearing to 

consider the O'Briens' Petition To Intervene In Order To Request 

The Court Vacate Prior Judgments And Set A New Trial. After 

hearing testimony and receiving evidence, Judge Roush granted the 

Petition, ruling: 

[T]he O'Briens were necessary parties, wi thout which the 
Court could not afford complete relief and {I) do not 
believe that their interests were adequate ly represented 
or that there was an identity of interest. I note that 
Judge Fortkort made all of his rulings or most of his 
dispositive rulings . .. after the O'Bri ens were already 
in title owner and completely unaware of the suit. 

(Tr . 8/3/95 at 69-70). The Court further held that". . a new 

trial is granted, as to all issues as to the O'Briens. 11 {Tr. 

8 / 3 / 95 at p. 73) . 

On December 28, 1995, Judge Roush conducted a special one-day 

hearing for preliminary motions. At the hearing, Judge Roush 

ruled from the bench that George Atkisson could not testify 

regarding what anyone has told him as to the location of the 
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express easement or the location of the 1 / 4 acre burial lot. He 

only is permitted to testify as to the location of monuments and 

headstones if he has personal knowledge of such matters. Judge 

Roush also held that the following are necessary parties who must 

be added to the case: owners of lot #1, heirs of Thomas Adams, 

and heirs of other family members who were parties to the 

Partition Deed recorded in Deed Book X-5 at Page 356. 

By letter opinion dated April 4, 1996, Judge Roush also 

granted Plaintiffs' Motion in Limine, deciding that the interests 

of the O'Briens were ''separabl e," and therefore, that the prior 

judgments were not void as to those parties who participated in 

the prior litigation. Defendants and Intervenors filed motions 

for reconsideration and for clarification of this decision on 

April 25, 1996. On May 7, 1996, Judge Roush denied the Motion 

For Reconsideration, but clarified that the "Statement of Facts" 

does not constitute the factual findings of the Court as to the 

O'Briens . 

IV. ARGUMENT 

A. No Express Easement 

1. Atkisson's Only Interest Is As One of Many Heirs 

It is undisputed, indeed confirmed by the Supreme Court 

of Virginia, that Atkisson's only interest in the litigation is 

as a descendant of Thomas Adams, who was 1 of the 16 parties to 

the Partition Decree of 1896. The conveyances from Harold 0. 

Miller in 1978 and 1981, in which Atkisson purported to acquire 
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sole interest in the cemetery were void ab initio. (Stip . #10) . 

Harold 0. Miller never obtained the cemetery as it was excepted 

and reserved by the family members in the 1978 conveyance of the 

"Adams Estate" (Partition Lot 2 and 15-acre parcel ) . Fairfax 

County Park Authority v. Atkisson, 248 Va. 142, 146-147, 445 

S.E.2d 101 (1994) 3 Moreover, by the time of the purported 

conveyances to Atkisson, Miller, as trustee, had already conveyed 

his entire interest in the Adams Estate to Anmar, a developer. 

In short, to the extent Atkisson has any interest, it is the 

same interest held by some 50 other heirs, and the same interest 

that was excepted in 1978 when the Adams Estate was sold for 

development. 

2. 15-Acre Parcel Easement Does Not Serve Cemetery 

It is undisputed that the express 15-acre Parcel 

Easement was created for the 15-acre parcel. (Stip. #1) It also 

is undisputed that in the land records of Fairfax County, at 

least until the creation of the Hunter Mill subdivision, the 

cemetery is described as a 1 / 4 acre burial lot in the southeast 

corner of Partition Lot 2 . (Stip. #8). Consequently, under 

Virginia l aw, Atkisson cannot use the 15-acre Parcel Easement for 

the benefit of the cemetery located on Partitiou Lot 2. Walton 

v. Holland, 238 Va. 687, 690, 385 S.E.2d 609 (1989) (an express 

easement may not be expanded to benefit other properties because 

3 Although the Virginia Supreme Court decision is not binding 
on the O'Briens, there is no reason to believe the Court would 
interpret the 1978 deed any differently here. Thus, Atkisson only 
has an interest as an heir in common with the numerous other heirs. 
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that would impose an additional burden on the servient estate 

which was not intended in the grant ); citing Robertson v. 

Robertson, 214 Va . 76, 81, 197 S.E.2d 183, 187 (19 73 ) . 

The attempt by Atkisson (and his partners and successors in 

the development of Hunter Mill Forest ) to draw the 1/4 acre 

cemetery to include a portion of the 15-acre parcel in order to 

make a claim on the 15-acre Parcel Easement is transparent and 

also ineffectual on several grounds. First, there is absolutely 

no basis in the land records for the surveyors to have drawn the 

1 /4 acre to include a portion of the 15-acre parcel . Second, as 

they had no interest in the cemetery, 4 Atkisson and his partners 

had no authority to locate the cemetery anywhere other than in 

the southeast corner of Partition Lot 2, as referenced in the 

land records. Moreover, any decision to relocate the cemetery or 

even fix its· location on Partition Lot 2 would have required t h e 

consent of the descendants of parties to the Partition Decree of 

1896, all of whom have an interest in the cemetery. Finally, the 

heirs in the 1978 conveyance to Miller made it clear that the 15-

acre Parcel Easement did not serve the cemetery when they 

excepted the cemetery, but specifically conveyed away the 15-acre 

Parcel Easement. (Stip. 4, Defendants' Exhibit 6 ) . Indeed, the 

cemetery has its own express easement, an outlet road 15-feet 

wide between partition lots 3, 4, 5 and 6 to Piney Branch, (the " 

4 Atkisson, at that time in 1979, was not an heir since his 
mother was alive until December 31, 1987. (Stip . #24) . 
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"Partition Easement" }, reserved in the 1896 Partition Decree . 

(Stip. #3, Defendants' Exhibit 5 ) . 

3. Summary 

In sum, Atkisson's only interest in this litigation is 

as an heir with a common i nterest in a cemetery. According to 

the land records, the cemetery is located as a 1 / 4 acre in the 

southeast corne r of Partition Lot 2. Since Atkisson and his 

partners and successors h ad no authority to change its location 

in contravention of the land records , the 15-acre Parcel Easement 

cannot be held to serve the cemetery, which is located entirely 

on Partition Lot 2, with its own express easement. 

B. No Prescriptive Easement 

1 . Elements of Prescriptive Easement 

To establish a private right-of-way by prescription 

over land of another, the claimant must prove, by clear and 

convincing e vidence, that his use of the roadway was adverse, 

under a claim of right, exclusive, continuous, uninterrupted, and 

with the knowledge and acquiescence of the owners of the land 

over which it passes, and that the use has continued for at least 

20 years . Umbarger v . Phill i ps, 240 Va . 120, 124, 393 S.E.2d 198 

(1990) . The prescriptive use must occur often and long enough so 

that it gives the landowner reasonable notice that a right 

adverse to his interest is being exercised. McNeil v . Kingrey, 

237 Va . 400, 404, 377 S.E .2d 430, 432 (1989 ) Although a failure 

to show the origin of the use raises a presumption that the 

easement o riginated either adversely or by grant, the presumption 
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only rises after proof that a way has been thus used, openly, 

uninterruptedly, continuously, and exclusively for a period of 

more than 20 years. McNeil v. Kingrey, supra, p. 40~; citing , 

Williams v . Green, 111 Va . 2 05, 207, 68 S.E. 253, 254 (1910). 

The extent of the prescriptive easement is measured by the 

character of the use . Pettus v . Keeling, 232 Va. 483, 490, 352 

S.E . 2d 321, 326 (1987). See McNeil v . Kingrey, 237 Va. 400, 405 

(1989) (trial court erred in failing to limit easement to 

agricultural purposes where the evidence was insufficient to 

support a finding that there was a prescriptive easement for 

anything but agricultural purposes) . 

A claimant must establish when the prescriptive period began 

to run . McNeil v. Kingrey, 237 Va. 400, 405 (1989); citing, 

Clatterbuck v . Clo re, 130 Va . 113, 121, 107 S . E . 669, 672 (1921 ). 

A landowner may not tack his usage onto the former landowner's 

period of use of a prescriptive easement where the use had 

terminated some months before the current landowner acquired the 

parcel of land. McNeil v. Kingrey, 237 Va. 400, 405 (1989). 

The imposition of a prescriptive easement is the taking of a 

property right of the servient owner without payment of 

compensation. This is why [the Supreme Court] has said that the 

law is jealous of a claim to an easement. McNeil v . Kingrey, 237 

Va. 400, 406; citing Pettus, supra, 232 Va. 486, 487, 352 S.E . 2d 

324 . 

One who claims a prescriptive easement has the burden of 

showing the nature and character of the pr-oposed change of his 
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use of the easement, that it is in degree only, and that it 

imposes no additional burden on the servient estate. McNeil v. 

Kingrey, 237 Va . 400, 406 (1989 ) . A change in the character of 

the surrounding area should no t be a factor in deciding whether 

to further burden a servient owner's land by an existing 

prescriptive easement. "The alternate use of a prescriptive 

easement should place no additional burden upon the servient 

estate . " McNeil v. Kingrey, 237 Va. 400, 407; citing, Virginia 

Hot Springs v . Lo wman, 126 Va . 424, 430, 101 S.E. 326, 328 

(1919 ) . 

Where t he use of a roadway by persons owning property in the 

immediate area has been in common with use of the way by members 

of the general public, the essential element of exclusiveness is 

lacking because the use of the way is dependent upon the 

enj oyment o f similar rights by others. Callahan v. White, 238 

Va. 10 (1989 ) ; citing, Pettus, supra, 232 Va. 486, 352 S.E.2d 324 

(1987 ) . Where the essential element of exclusiveness is 

lacking, no presumption of a claim of right arises from evidence 

of long use . Callahan v. White, 238 Va. 10, 381 S.E.2d 1 (1989 ) ; 

citing, Reid v. Garnett, 101 Va. 47, 49, 43 S.E. 182, 183 (1903 ) . 

2. No Basis for Prescriptive Easement 

Atkisson cannot carry his burden of proving a 

prescriptive easement by clear and convincing evidence . The 

primary reason is that to the extent he or his wife, Carlotta, 

have used the easement in the past, it was in connection with t he 

use o f the 15-acre parcel where the house was located in wh ich 
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Mr. and Mrs. Atkisson lived for a short period of time in the 

late 1940's. Atkisson cannot establish that the use was adverse 

when it in fact was permitted by virtue of the 1892 15-acre 

express easement until the 15-acre parcel was sold in 1978. 

Furthermore, he cannot establish that such use was open, 

continuous, uninterrupted, and exclusive for at least 20 years 

with the owner's knowledge and acquiescence. 5 In short, gi~en 

that Atkisson's family had a right under the 1892 deed to use the 

15-acre parcel easement until the 15-acre parcel was sold in 

1978, it cannot be maintained that the owner of the servient 

estate would have reasonable notice that a right adverse to his 

or her interest is being exercised. There simply is no basis for 

the allegation of a prescriptive easement and certainly nothing 

that could meet the heightened scrutiny of clear and convincing 

evidence. This claim too must be stricken. 6 

c. No Easement By Necessity 

The final theory, easement by necessity, again has no 

application to the facts of this case. It appears that Atkisson 

misunderstands the doctrine's concept. In a relatively recent 

case, Russakoff v. Scruggs, 241 Va. 135, 400 S.E .2d 529 (1991 ) , 

Justice Lacy explained the application of an implied easement by 

necessity: 

5 The evidence will be that there was no such cont inuous 
use even to access the house on the 15-acre parcel. 

6 It is interesting to note that the prescriptive easement 
claim was implicit ly rejected by the Supreme Court of Virginia, 
when it was not upheld on appeal. 
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Such an easement is based on the legal principle that 
when one conveys land, he is presumed to transfer all 
that is necessary to the use and enjoyment of the land 
conveyed. While one cannot have an easement on land he 
owns, if, before severance, one part of the land was used 
for the benefit of another part, a "quasi-easement" 
exists over the 11 quasi-servient 11 portion of the land. 

* * * 

[T]he existence of the easement right is established on a 
showing that (1) the dominant and servient tract 
originated from a common granter, (2) the use was in 
existence at the time of the severance, and that (3 ) the 
use is apparent, continuous, and reasonably necessary for 
the enjoyment of the dominant tract. 

Id. at 138-39 (citations omitted) . 

None of the above elements can be met by Atkisson. First, 

the alleged dominant estate (cemetery) and purported servient 

estate (Wendover subdivision) did not originate from a common 

granter. The cemetery originated as a separate property inte r est 

by virtue of the 1896 Partition Decree, when the parcel 

containing the Wendover subdivision belonged to Mary Saunders 

(Parcel 49 ) and R.L. Adams (Parcel 48). There is no evidence, 

nor can there be any evidence, that in 1896, the 15-acre parcel 

easement was in use as access to the cemetery . On the contrary, 

the 1896 partition decree specifically reserves a 15' outlet road 

between partition lots 3, 4, 5 and 6 to Piney Branch for access 

to Partition Lot 2 and the cemetery . Thus, Atkisson cannot meet 

the third element for he cannot argue that access through the 15-

acre parcel easement is reasonably necessary when access is 

provided for in the Partition Decree. 

If any necessity exists today, it is by virtue of the 

subdivision of the parent tract, Partition Lot 2, upon creation 
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of the Hunter Mill subdivision in the late 70's and early 80's. 

An easement by necessity, if one were required to be drawn, would 

necessarily have to be drawn through the Hunter Mill subdivision 

which created the problem. In essence, when the heirs conveyed 

Partition Lot 2 to Miller in 1978, by implication they reserved 

an easement by necessity for the cemetery through the Hunter Mill 

subdivision. 

D. Atkissons Lack Standing 

It is undisputed that George Atkisson's only interest in this 

litigation is as one of many heirs, whose collective interest in 

the cemetery was reserved in the 1896 Partition Decree and 

excepted from the 1978 Deed to Miller Trustee.' 

Carlotta Atkisson, however, has no interest in this 

litigation as she is not an heir of Florence Atkisson, and, thus, 

has no interest in the cemetery. 

George Atkisson does not own "Outlot A, 118 specifically he 

does not have any interest in the 15 - acre parcel because the 

cemetery, according to the land records, solely is located in the 

southeast corner of Partition Lot 2. Moreover, the physical 

evidence confirms that the cemetery is located only on Partition 

7 It is interesting to note that George Atkisson did not even 
have such an interest in 1986 when the suit was filed because his 
mother, Florence Atkisson, lived until December 31, 1987. Thus, 
George Atkisson had IlQ standing as an heir at the time suit was 
filed. 

8 The heirs collectively own only that portion of Outlot A 
that lies in the southeast corner of Partition Lot 2 . 
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Lot 2. Since the 15-acre Parcel Easement by its terms only 

serves the 15-acre parcel, Atkisson has no standing to 

"reestablish" such an easement which does not serve the cemetery, 

the only property in which he shares an interes~. 

E. Atkisson Estopped to Claim Interest In the 15-Acre 
Parcel Easement 

It is important to remember that in the 1978 Deed from the 

Thomas Adams heirs (one of whom was Florence Atkisson) to Miller, 

Trustee, the heirs, while excepting the cemetery from the 

conveyance , specifically conveyed away to Miller their interest 

in the 15-acre Parcel Easement. The heirs' decision to convey 

the 15-acre Parcel Easement to Miller is consistent with the land 

records in existence as of 1978. Indeed, the heirs were in the 

same document conv eying the 15-acre parcel to Miller so i t 

naturally, and legally , follows that the 15-acre Parcel Ease~ent, 

as an appurtenant easement, wou ld likewise go to Mi ller. The 

heirs did not and could not retain the 15-acre Parcel Easement 

f o r their o wn use because it was not appurtenant to the cemetery 

(whic h is located as a 1 / 4 acre in the southeast corner of 

Partition Lot 2), and because the cemetery had its own access as 

provided in the Partition Decree of 1896. In other words, the 

1978 deed is consistent with the location of the cemetery solely 

on Partition Lot 2 and inconsistent with Atkisson's attempt to 

locate it as "Outlet A" with a purported right to use the 15-acre 

Parcel Easement. 

Virgini a law is clear that Atkisson, havi ng obtained his 

interest f r om Florence Atkisson, is estopped from now c laiming 
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that he has an interest in the 15-acre Parcel Easement. Greenan 

v. Solomon, 252 Va. 50, 54, 472 S.E.2d 54 (1996). In Greenan, 

the Court reaffirmed the following principles of "estoppel by 

deed" : 

It is well established that a party who purports to 
convey an estate is estopped as against his grantee from 
asserting anything in derogation thereof . That is to 
say, a granter cannot deny his title to the prejudice of 
his grantee. See School Board v. Smith, 134 Va. 98, 104, 
113 S.E. 868 , 869 (1922). Similarly, '"those who derive 
title from or through the parties, ordinarily stand in 
the same position as the parties, and are bound by every 
estoppel that would have been binding on the parties."' 
Richmond Cedar Works v. West, 152 Va. 533, 543, 147 S.E. 
196, 199 (1929). 

Id.; citing Vepco v. Buchwalter, 228 Va. 684, 688, 325 S.E.2d 95, 

97 (198 5 ). 

Atkisson, like his mother before him, is estopped, by virtue 

of the 1978 deed, from now claiming an interest in the 15-acre 

Parcel Easement. 

F. Atkisson Barred by Unclean Hands 

Atkisson, as a developer of Hunter Mill Forest subdivision, 

created the conditions which have landlocked the cemetery, 

thereby impeding the access provided in the 1896 Partition 

Decree. The aerial photos and topographic maps from 1937 to the 

1970's reveal the existence of at least two roads, one of which 

is the Partition Easement and the other, a road running along the 

railroad right-of-way behind the 15-acre parcel . Atkisson 

replaced these existing roads with public roads, Hillington Court 

and Adams Hill Road, but failed to provide for new access to the 

cemetery. 
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The plats of Hunter Mill Forest demonstrate numerous 

opportunities to provide for the access as required in the 1896 

Partition Decree, all of which were ignored because of Atkisson's 

desire to improperly shift the burden of providing access for the 

cemetery to the neighboring subdivision. 

Atkisson's shenanigans in attempting to acquire sole bare 

interest in the easement and later sole interest in the cemetery 

further evidence a scheme to obtain leverage by threatening to 

enforce the 15-acre Parcel Easement for cemetery property it was 

never intended to serve. 

Atkisson's actions in creating the conditions that lead to 

the cemetery becoming landlocked and his refusal to maintain the 

access requ ired in the 1896 Partition Decree overwhelming 

demonstrate his unclean hands, which bars this suit in equity. 

Mart i n v . Bales, 7 Va. App. 141, 146 (1988 ) ( 11 he who comes into 

equity must c ome with clean hands" ) . 

G. O'Briens as Bona Fide Purchasers Without Notice Took 
Good Title Free of Latent Claims 

It is u ncontroverted, indeed previously determined by t h is 

Court, t hat the O'Briens were bona fide purchasers without notice 

of the litigation and the claims of Atkisson. As such, they onl y 

are bound by what is express l y set forth in the land records of 

Fairfax Circuit Court in their chain of title . They are not 

subject to 11 latent equities. 11 Guss v. Realty Corpo ration, 204 

Va. 65, 72 , 129 S . E.2d 43 (1963 ) , or matters that are not 

recorded . Bowman v. Holland, 116 Va. 805, 811, 83 S.E. 393 

(1914 ) . 
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In short, according to the land records, the family cemetery, 

excepted in the 1978 deed, is located in the southeast corner of 

Partition Lot 2. As such, the heirs have no claim to access 

through the 15-acre Parcel Easement, which they conveyed away in 

any event by virtue of the same 1978 deed. Any claim by Atkisson 

to relocate the cemetery according to where he might have plowed 

or other such claimed j ustifications have no basis in the land 

records. Consequently, the O'Briens took free of such claims 

when they purchased their property free of the litigation, in the 

absence of a lis pendens. 
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IRGIN IA: 

IN THE cm.Curr COURT OF FAIRFAX COUNTY 

EORGE T. ATKISSON 
d 

ARLOTTA T. ATKISSON 

Plaintiffs, 

XFORD ASSOCIATES, INC., et al 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Chancery No. 97823 

DEFENDANT WEXFORD ASSOCIATES, INC., 

: .,:. 

,.. - -·-

THE INDIVIDUAL DEFENDANT'S, RAYMOND CAVANAUGH'S AND 
EILEEN CA V ANAUGH'S AND DONALD D. HALL'S 

AND JOAN P. HALL'S TRIAL MEMORANDUM 

COME NOW, Defendants, Wexford Associates, Inc. ("Wexford"), James E. and 
. . 

Susan H. Henry, Patrick G. and Jane M. Deasy, Charles E. and Jean S. Andrews, Brian T. and 

Elizabeth J. McVay, M. Jack and Joanne Wilkenfeld, Walter T. and Beth A. Morgan, 

Lawrence W. and Diane B. Wyte, Herbert and Barbara Voge~ and Mark L. Eckman and 

Vivian L. Datofl: (collectively "Individual Defendants"), Raymond Cavanaugh and Eileen 

Cavanaugh (collectively "Cavanaugh"), Donald D. Hall and Joan P. Hall (collectively ''Hall"), 

by counse~ and submit the following as their Trial Memorandum: 

PRELIMINARY STATEMENT 

This matter comes before the Court on various rulings made by the Court during the 

last year, specifically: 

(1) Wexford and the Individual Defendants, are bound by the ruling of the 

Virginia Supreme Court that Atkisson has an express easement over their property. 
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(2) Wexford and the Individual Defendant may only litigate the location of the 

easement. 

(3) George Atkisson may not testify regarding what anyone told him as to the 

location of the express easement or the location of the quarter acre burial lot but may 

testify from personal knowledge as to the location of monuments and heardstones. 

(4) The Intervenors, David and Jane O'Brien (collectively "O'Brien") have a right 

to a full trial on the merits of this action and that they are not bound by the previous 

rulings of this Court prior to August 3, 1995 nor the Supreme Court of Virginia on 

any issue. 

( 5) Hall and Cavanaugh who were not parties to the first trial, should have a right 

to a full trial on the merits of this action. They should not be bound by the previous 

rulings of this Court or the Supreme Court of Virginia on any issue, as the Court, by 

Order dated August 26, 1996, held that Cavanaugh had the right to conduct discovery 

on all issues and was not limited to the location of the alleged easement. 

STATEMENT OF FACTS 

The express easement (" 15 Acre Easement"), claimed by Plaintiffs George Atkisson 

d Carlotta Atkisson (collectively "Atkisson"), was created by a deed located in Deed Book 

5 at Page 361 in 1892 in the land records of Fairfax County, Virginia ("15 Acre Deed") 

ting to Thomas Adams a 15 acre parcel of land ("15 Acre Parcel"). The easement begins 

at a ''Point G" and runs to ''the County Road." The easement was largely undefined and never 

latted in the land records. (Stipulations at Paragraph 2). The easement was intended to serve 

solely as access to the 15 Acre Parcel. In 1896, Thomas Adams received an additional grant 
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fland ("Partition Lot 2") contiguous to the 15 Acre Parcel by virtue of a Partition Decree 

nd subsequent deed recorded in Book X-5 at Page 356 in the land records of Fairfax 

aunty, Virginia (Stipulations at Paragraph 3). According to the Partition Decree, Partition 

ot 2 contained a family burial lot of 1/4 acre located in the southeast comer. Access to 

artition Lot 2 and, thus, the burial lot, was expressly provided for in the Partition Decree and 

onsisted of an easement running between Partition Lots 3, 4, 5, and 6. (Stipulations at 

aragraph 3). Atkisson also claims that they own an easement by necessity and a prescriptive 

asement over the exact location of the express easement. They allege also that these 

easements were created in the 15 Acre Deed to provide access to the family burial lot. 

At one time, George Atkisson and/or his relatives and ancestors owned nearly all the 

property in what is now the Hunter Mill Forest Subdivision ("Hunter Mill") and the 

endover III Subdivision (''Wendover''). Several of the lots involved in the Partition Decree 

including all or parts of Partition Lots 1, 2, 5 and 6, and the 15 Acre Parcel have become part 

of Hunter Mill, the earlier of the two subdivisions. Wendover encompasses the land through 

which the alleged easement is proported to run. 

Atkisson was involved with the development of Hunter Mill. George Atkisson was 

a 500/o partner in the organization that developed Hunter Mill. It was under his direction that 

a surveyor created "Outlet A" which straddles Point G. (Stipulations at Paragraph 9). Also, 

in the process of developing Hunter Mill, Atkisson dedicated land to the Fairfax County Park 

Authority including land on the eastern and. western sides of Outlet A, granted an easement 

to the Fairfax County Water Authority from Hillington Court to Outlet A, built houses on the 

northern border of Outlet A, and destroyed the easement that was established by the Partition 
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ecree to Partition Lot 2. (Plaintiff's Exh. JJ). Having thus "landlocked" the burial lot, which 

· sson now contends is Outlot A, Atkisson sought access to Outlet A through the property 

hat ultimately became Wendover. 

On July 16, 1986, Atkisson filed a Bill of Complaint against Wexford. (Stipulations 

Paragraph 17). On February 16, 1988, Atkisson filed an amended Bill of Complaint adding 

hirty-four (34) individual lot owners including the John and Katherine Kowalczyk 

"Kowalczyk") as owners of Wendover Lot 3 ("Lot 3"). (Stipulations at Paragraph 18). No 

otice of /is pendens was filed against most of the lots and lot owners at that time. (5-25-95 

r. at 22, 10-13; Stipulations at Paragraph 19). Many of the lot owners, including Hall and 

avanaugh, were nonsuited at the start of the case as it appeared that the alleged easement 

ould not transverse their property, and thus only Wexford and the Individual Defendants 

emained in the case. On June 15, 1992, Kowalczyk conveyed Lot 3 to David D. O'Brien and 

Jane B. O'Brien ("O'Brien"). 

Testimony was given before the Honorable Thomas A Fortkort of the Circuit Court 

of Fairfax County on July 30, 1991, July 31, 1991 and August 20, 1991 regarding the 

existence of the alleged easement. Testimony was given on February 27, 1992, before Judge 

Fortkort regarding the location of the alleged easement and on January 27, 1993, regarding 

the value of the alleged easement. 

On March 10, 1993, Judge Fortkort entered a final Order, ruling that Atkisson 

owned an express and prescriptive easement across Wendover, but relocating that easement 

on Fairfax County Park Authority property. This relocation was due to the extreme cost of 

clearing the path of the now developed easement. On appeal the Virginia Supreme Court 
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eterrnined Atkisson possessed an express easement through Wendover to the burial lot, and 

he Circuit Court had no authority to relocate said easement onto Fairfax County Park 

uthority property. Fairfax County Park Authority v. Atkisson. 248 Va: 142, 149 (1994). 

e Court also held the express easement should be cleared of obstructions unless the parties 

uld reach an agreement for alternate access. Id. at 149. Significantly, the Supreme Court 

id not specifically locate the easement. Id. 

On May 23, 1995, O'Brien, appearing specially by counse~ filed his Motion to Advise 

e Court of Lack of Jurisdiction Over Lot 3 and Owners of Lot 3, and appeared on May 25, 

1995, to argue the motion. O'Brien asserted that they were bona.fide purchasers for value 

without notice as no lis pendens was recorded in the land records and as such the prior 

·udgement was void. As O'Brien was appearing specially, the Court continued the hearing 

until August 3, 1995 to hold an evidentiary hearing on the location of the easement. 

On August 3, 1995, Judge Roush considered O'Brien's Petition to Intervene. After 

the presentation of evidence and argument on the Petition, the Court ruled that O 'Brien was 

a necessary party and granted a new trial for O'Brien on all issues. 

In the trial beginning on September 16, 1996, certain defendants (O'Brien, 

Cavanaugh, Hall and Thomas and Victoria Healy ("Healy")) will be able to litigate all issues 

including the existence of the alleged easement, while other defendants (Wexford, the 

Individual Defendants and the Fairfax County Park Authority) will be confined to litigating 

the path of the alleged easement. 
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MEMORANDUM 

L PLAINTIFFS ARE NOT THE OWNERS OF ANY EASEMENT, 
WHETHER EXPRESS, Il\1PLIED, PRESCRIPTIVE OR BY 
NECESSITY, OVER WENDOVER. 

Defendants Hall and Cavanaugh respectfully request that this Court rule that the 

laintiffs do not own any easement, whether express, implied, prescriptive or by necessity, 

ough Wendover on the grounds set forth in the Trial Memorandum of Intervenors David 

'Brien and Jane O'Brien, which Memorandum Defendants Hall and Cavanaugh hereby 

do pt and incorporate as if fully set forth herein. 

IL CAVANAUGH AND HALL AS BONA FIDE PURCHASERS 
WITHOUT NOTICE TOOK GOOD TITLE FREE OF LA TENT 
CLAIMS. 

Cavanaugh and Hall took title to their properties subject only to claims that existed 

the land records or where they had aCtual or constructive knowledge. They are bound only 

y what is expressly set forth in the land records of the Fairfax Circuit Court in their chain of 

itle. They are not subject to "latent equities," Guss v. Realty Corporation. 204 Va. 65, 72 

(1963), or matters that are not recorded. Bowman v. Holland, 116 Va. 805, 811 (1914). 

According to the land records, the family burial lot, excepted in the conveyance to Harold 

Miller, Trustee in the 1978 Deed, is located in the southeast comer of Partition Lot 2. In the 

1978 Deed, the heirs of Thomas Adams specifically and expressly conveyed the 15 Acre 

Easement with the 15 Acre Parcel. Therefore, the heirs have no claim in the land records to 

access through the 15 Acre Easement, which they conveyed away. Any claim by Atkisson to 

GOODMAN GARY relocate the burial lot according to where he might have plowed or any other claimed basis 
& LICKSTEIN. P. C. 

) RNEYS ANO COUNSEUORS AT I.JIN 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 
6 
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n order to ta.Ice advantage of the 1 S Acre Easement have no basis in the land records. 

onsequently, Cavanaugh and Hall took free of such claims when they purchased their 

roperty. 

Ill. ASSUMING ARGUENDO THAT AN EASEMENT EXISTS FROM 
THE F AMIT., Y BURIAL LOT THROUGH THESE DEFENDANTS' 
PROPER1Y, SAID EASEMENT TERMJNA TES AS A MA TIER OF 
LAW AT BIRD ROAD. 

Wexford, the Individual Defendants, Cavanaugh and Hall respectfully request that the 

ourt rule that, assuming arguendo that an easement exists, the easement terminates at Bird 

oad, the first "County Road," on the grounds set forth in the Motion and Memorandum in 

upport of Motion to Determine if Alleged Easement is Terminated as a Matter of Law at 

ird Road filed by Wexford and the Individual Defendants on December 1, 1995 and the 

eply Memorandum of Wexford and the Individual Defendants to Plaintiff's Opposition to 

he Termination of the Easement as a Matter of Law at Bird Road filed herein on December 

2, 1995, attached hereto and incorporated by reference respectively as Exhibit "l" and "2", 

hich memoranda Wexford, the Individual Defendants, Cavanaugh and Hall hereby expressly 

adopt as if fully set out herein. 

IV. ASSUMING ARGUENDO THAT AN EASEMENT EXISTS, THE 
EASEMENT CAN BE RELOCATED BY THE CURRENT OWNERS 
OF THE PROPER1Y BURDENED BY SAID EASEMENT. 

Assuming arguendo that an easement exists, the easement described in the 15 Acre Deed as 

a 

right of way from the above land (the 15 Acre Parcel) by a road 15 
ft. wide from G, the South-west comer of the above land, 880 feet 
along the line of Mrs. Adams, to near a pair of bars and thence 
across Mrs. Mary C. Saunders' land, S. 32°, 50' E. 320 ft. to a 
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point near a pair of bars at her stables; thence passing near her 
house and with the present outlet used by her through through (sic) 
her land and through R.L. Adams to the County Road. 

The easement was largely undefined. (Stipulations at 2). Given the changes in the 

roperty since 1892, the exact path of the easement after Mrs. Saunders' stables can not be 

etermined as there are no exact calls or directions for the path of the easement. The 15 Acre 

asement, after it reaches a point near Byrd Road, has no existing monuments. 

A. As the easement can not be established beyond the first two calls 
due to the loss of landmarks over time, the current owners can 
determine a "new" location for the path of the easement. 

Once the easement passes the point formerly near Mrs. Saunders' stable, one can not 

et ermine the exact location of the easement as it was largely undefined in the 15 Acre Deed, 

hich contained no specific calls and measurements for said easement. As was common for 

he time period, the parties defined the location of the easement by references to paths and 

andmarks that no longer exist. As such, Plaintiffs, at best, have an easement without a 

efinite location. As a result the owners of the property burdened by said easement can 

determine its location for it to run. 

When an easement is granted without a specific location and a later dispute arises as 

o its location, the owner of the servient estate can establish the path of the easement. Turry 

In Tu.cry, a dispute arose over title to, proper location of and use of an express 

easement. IQ. at 241 . The easement in question was defined as: 

... a strip of land twenty (20) feet in width leading from a point on 
the Roanoke and Floyd turnpike, where the old original road 
intersects said pike, following the old road leading from said pike to 
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George Page's gate, running from thence on the north side of the 
fence and on the north side of George Page's house through the pine 
land and timber land to J. Coles Terry, Jr., line. The granters of their 
assigns in using and locating said roadway shall have the right to make 
convenient location, but such location shall be confined to the pine 
and timber land." Id. at 242. 

For approximately seven (7) years after the conveyance there was no dispute nor 

ffort to locate the roadway. In the early 1920's a Mrs. Muncure built a home on the land 

orth of the Tinsey land and claimed a right to use and locate said easement. Id at 243. The 

ourt found that most of the easement was clearly located on the Page lands but was 

defined when it crossed the pine and timber land. The Court ruled "the option to locate the 

oadway only exists as to that portion of it which was not located by the deed - that is, its 

rther extension after it passed the gate and reached to the north side of the Page house," Id 

t 244, from that point on "it can be further defined and extended." Id at 245. 

In the instant case, Atkisson alleges that all of the claimed easements are located as 

latted on Plaintiffs Exhibit ZZZ.1 However, there is very little physical evidence to support 

he location of the easement as drawn on Plaintiffs Exhibit ZZZ. The shaded portions of 

laintiffs Z:ZZ represent the physical location of a path on the Defendants' property. As the 

evidence will show, this path is not a 15 foot road as provided for in the 15 Acre Deed and 

does not exactly follow the known path of the 15 Acre Easement. Large portions of Plaintiffs 

ZZ are without the support of physical evidence except some old aerial photographs 

indicating the existence of a path and not a road. Additionally, the aerial photographs over 

1 At trial Atkisson submitted Plaintiffs Exhibit ZZZ solely for purposes of showing the 
GOODMAN G.ptth o the prescriptive easement. During final argument and at the further hearings in this 
& LICKSTEIN. fhfnati n, Atkisson has contended that Plaintiffs Exhibit ZZZ represents the path ofb.Qlh the 

) RNEYS ANO COUNSELLORS A~ 
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he years show that Plaintiff's ZZZ was not a 15 foot wide road, was largely overgrown and 

as little used. Further, a portion of Plaintiffs UZ is a ravine that still exists today. As such, 

lain tiff's ZZZ is at best an inaccurate guess as to the location of the easements alleged by 

tkisson. As the alleged easement in the instant case is "largely undefined" (Stipulations at 

. 2), the owner of the servient estate can define it under the holding in Tu.cry. 

B. The Easement Can Be Relocated By The Owners Of The Servient Estate 
Under Equitable Principles As Established By Virginia Case Law. 

Atkisson alleges that they were last able to use the easement in 1983. Prior to 1983, 

e servient estate was used by various individuals for hunting and running dirt bikes. Many 

aths crossed the servient estate and it would have been nearly impossible to tell which of the 

aths represented the 15 Acre Easement after it passes the point near Mrs. Saunder's stables. 

the thirteen (13) years since the easement's last alleged use, the servient estate has been 

eveloped and as a result, there have been significant improvements on Plaintiff's claimed 

asement route as platted on Plaintiff's Exhibit ZZZ. There are strong reasons, previously 

stated, to question the accuracy of Plaintiffs Exhibit ZZZ. 

As currently platted on Plaintiff's Exhibit ZZZ and Defendants' Exhibit 12, the 

easement runs next to several houses and through (1) a pool; (2) a house; (3) a storm water 

detention pond; and (4) two sheds. Where the Court to order that the easement be 

reestablished over Wendover as shown by either Plaintiff's Exhibit ZZZ or Defendants' 

Exhibit 12 the damages and costs to the lot owners would be staggering. The lot owners did 

not have actual or constructive knowledge that this easement existed, as the easement to the 

15 Acre Parcel, described by the land records, does not run to the family burial lot. At the 
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ime Wendover was developed, the 15 Acre Parcel had become Hunter Mill and park land. 

e development of Hunter Mill included the creation of several new roads that lead to the 

te road system and eliminated the need for the 15 Acre Easement. Additionally, during the 

evelopment ofWendover, George Atkisson met with Wexford's President, Stewart Porter, 

d his surveyor to investigate the course of the alleged easement so that Wexford would not 

ause obstructions. George Atkisson did not show them much of the path of his easement. 

ey walked approximately 100 feet down from the burial lot on the easement path and then 

iverted and viewed a slave cemetery. Wendover was then built to not interfere with the 

own slave cemetery. Additionally, Stewart Porter offered Mr. Atkisson an easement route 

would allow him access to the burial lot which Mr. Atkisson rejected because he could 

ot take unlicensed vehicles on the county roads. (08/20/91 Tr. at 47). This is not a case 

here anyone "maliciously" or ignoring the rights of others developed property over an 

lleged easement path. Mr. Atkisson rejected access that was offered to him after being 

nab le to show the path of his claimed easement. 

The existence of the improvements provide an additional equitable basis to relocate 

e path of the easement. In Conroad v. Strickler, 215 Va. 454 (1975), the Virginia Supreme 

ourt found that the servient estate owners had the right to re-route the easement around any 

ennanent obstruction provided it was reasonably done and does not create an additional 

urden to the easement owner. The easement in that case was defined as: 

. . . an easement of right of way fifteen ( 15) feet wide extending from the 
southwestern comer of the property hereby conveyed across the land of 
Robert H. Strickler and Charles 0 . Strickler, along the line of property 
formerly owned by J. W. Hall, to the Keezletown and Harrisonburg road 
(State Route 925), which easement was conveyed to J. M. Liskey (a fonner 

11 

1489 



GOODMAN GARY 
& LICKSTEIN , P. C. 

":lRNEYS AND COUNSELLORS AT l.Jlll 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA, VIRGINIA 22182 

(703) 848·2828 

owner of part of the land hereby conveyed) by George B. Keezell and wife by 
deed dated March 28, 1913 recorded in Deed Book 97, at page 222 . . (with 
reference to various other prior deeds for further description). 

ccording to the facts in that case, the parties used an alternate easement under the mistaken 

elief that it was the express easement and a shed was erected across the path of the express 

ent by the owner of the servient estate. Id. The Trial Court found that the plaintiff was 

he owner of the easement but that they had the opportunity to elect between the two 

ement paths once surveyed and located. Id. However, the defendant was granted the right 

o relocate the easement path around the permanent obstructions provided that it was 

reasonably done and does not create any additional burden." IQ.. The Virginia Supreme 

curt found that the trial court had the relocation of the easement within its "sound discretion 

as it was) . . . seeking to do equity between adjoining property owners." IQ.. 

It would be in the interests of justice and equity to relocate the 15 Acre Easement for 

o (2) reasons. First, no economic hardship will result from the relocation of said easement. 

s will be clearly evident at trial from aerial photographs beginning in 1937, the path of 

lain tiff's Exhibit ZZZ is and always has been severely overgrown and could not have 

supported travel by a motor vehicle as alleged by Atkisson. Additionally, parts of the alleged 

ath Plaintiff's Exlubit Z2Z follows is a ravine and would not be easily converted to an access 

oute. It would be in Atkisson's best interest if the easement were relocated to an area that 

ould provide easier access and allow for the use of a motor vehicle. Additionally, forcing 

efendants to clear the path of Plaintiffs Exhibit ZZZ would be incredibly expensive and 

esult in severe economic hardship to the lot owners, some of which stand to lose the entire 
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alue of their homes if the Court recognized and established Plaintiff's Exhibit ZZZ as the 

ath of the easement. 

Second, there would be no other hardship if the easement was relocated. Atkisson 

lailns that they brought this suit to reestablish the easement so that they could care for and 

· tain the family burial lot. Relocation of the easement would allow Atkisson easier access 

nto the burial lot and thus facilitate its care and maintenance. Also, the relocation of the 

asement would minimize the hardship of reestablishing and maintaining the easement as 

tatted on Plaintiffs Exhibit ZZZ. This easement path would destroy valuable improvements 

o the property and destroy the privacy of several residences as it passes within a few feet of 

e exteriors of their homes. The location of the easement according to Plaintiff's ZZZ would 

onstitute an undue hardship on the Plaintiffs, who would be faced with an unusable 

asement, and the Defendants, who would face thousands of dollars worth of property 

amage and the resultant diminution in value of their homes. Therefore, relocating the 

ement would not constitute a hardship on any party. 

"He who seeks equity must do equity." That means that "he who 
seeks the aid of any equity Court subjects himself to the imposition of 
such terms as the settled principles of equity require." Lindsey. et al. 
v. Clark. et al., 193 Va. 522 (1952). 

dditionally, "the Court will not require the expensive removal of (an) obstruction, so long 

... (another right of way) is made available." Id. 

Therefore, if an easement exists, it is within the discretion of this Court and comports 

·th the principles of equity to allow the servient estate owners to relocate the easement on 

heir property while fulfilling the purpose of the easement. 
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CONCLUSION 

WHEREFORE, Defendants Hall and Cavanaugh pray that the Court hold that the 

laintiffs do not own any easement, either express, prescriptive, by necessity or by 

mplication, through their property for the reasons stated herein. Defendants Wexford, the 

ndividual Defendants, Hall and Cavanaugh pray that if the Court determines that the 

laintiffs own an easement, under any theory, that the Court find that the easement terminates 

s a matter of law at Bird Road and that said Defendants have the right to relocate the 

asement for the reasons stated herein. 

ODMAN GARY & LICKSTEIN, P.C. 
500 Leesburg Pike, Suite 7000 
ienna, Virginia 22182 

703) 848-2828 

y~~~ 
Bernard E. Goodman, VSB# 15463 
Nancy A DiMauro, VSB# 38984 

Respectfully submitted, 
WEXFORD ASSOCIATES, INC., 
TIIE INDIVIDUAL DEFENDANTS, 
RAYMOND CAVANAUGH, 
EILEEN CAVANAUGH, 
DONALD D. HALL, AND 
JOANP. HALL 
By Counsel 

Counsel for Wexford, the Individual Defendants, 
Raymond and Eileen Cavanaugh, and 
Donald D. and Joan P. Hall. 
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I hereby certify that a true and accurate copy of the foregoing Trial Memorandum was 
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derson & Corrie 

2600 Fair Lakes Circle, Suite 220 
airfax, VA 22033-4904 

avid J. Goga!, Esquire 
lankingship & Keith, P. C. 
020 University Drive, Suite 312 
airfax, VA 22030 

an L. Brodie, Esquire 
airfax County Attorney 

12000 Government Center Parkway 
uite 549 
airfax, VA 2203 5-0064 

aura A Brzeynski, Esquire 
tauffer & Abraham. L.L.C. 

3 00 Greensboro Drive 
cLean, Virginia 22102-3604 
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I VIRGINIA: 

I IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

I 
I 
1 GEORGE ATKISSON 
I 

[I and 

11 CARLOTTA T. ATKISSON, 

j ! Plaintiffs, 

II 
11 !I v. 
ii WEXFORD ASSOCIATES, INC. 

! 
J and 

I COUNTY OF FAIRFAX, et al., 
l 

Defendants. 

CHANCERY NO. 97823 

.. 

~@ -·· - . 
. -· 

. • -
- ·· 

DEFENDANT FAIRFAX COUNTY 
PARK AUTHORITY'S TRIAL BRIEF 

Defendant Fairfax County Park Authority, by counsel, adopts by reference, to the extent 

they address the location of an easement in this case, (i) Intervenors' David and Jane O'Brien' s 

Trial Brief and (ii) Defendant Wexford Associates, Inc., Individual Defendants, Defendants ' 

Cavanaughs, and Defendants' Halls' Trial Memorandum. 

Respectfully submitted, 

FAIRFAX COUNTY PARK AUTHORITY 
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!I 

DAVID P. BOBZIEN 
COUNTY ATTORNEY 

-2-

'I BY._:::;AC:IZJJ~~~~~~ 

'I A-:.~· t County Attorney 
I 00 Government Center Parkway, Suite 549 
1 .Fairfax, Virginia 22035 

:1 

ii 

(703) 324-2421 
Counsel for Complainant 

CERTIFICATE OF SERVICE 

I do hereby certify that on the 17th day of September 1996, I caused a copy of the 
foregoing to be hand-delivered to: 

JLB/nmo TR!ALBRF.MMO 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 

Bernard E. Goodman, Esquire 
Goodman, Gary & Lickstein 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

David J. Goga!, Esquire 
Blankingship & Keith 
4020 University Drive, Suite 312 
Fairfax, Virginia 22030 

William L. Stauffer, Jr. Esquire 
Lora A. Brzezynski, Esquire 
Stauffer & Abraham, L.L.C. 
8300 Greensboro Drive, Suite 1000 
McLean, Virgini 

1506 

·I 
I 
I 



F~~ 
V I R G I N I A : 

9/1 f / t/ 6 

~10:1f 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY « . . ~ 

Jh; ll-/ct~ { 
GEORGE ATKISSON 

AND CARLOTTA T. ATKISSON 

Plaintiffs , 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC . , et al . 

Defendants. 

INTERVENORS' TRIAL MEMORANDUM ON ISSUE OF LOCATION 

I. I NTRODUCTION 

As set forth in the Intervenors' Trial Brief, the O'Briens 

maintain that the Plaintiffs have no right to any easement 

through the parcel. If, however, the Court decides that such an 

easement exists, the e vidence in this case establishes that there 

are no obstructions to the easement on the proper ty of the 

O'Briens, i.e., the easement does not pass through the O'Briens' 

swimming pool. 

II. ATKISSONS' ZZZ ROUTE MISSES POOL 

The Atkissons have consistently argued that all three alleged 

easements (express, prescriptive, and implied) have the same 

location - Plaintiffs ' Exhibit ZZZ - which depicts the existing 

path acc ording to the Plaintiffs' surveyor, Mr . Simpson. See 

De f endants' Exhibit 32 . 

Both Plaintiffs' Exhibit ZZZ and Defendants' Exhibit 12, 

Courson' s "Plat o f 15-Acre Pa r cel Express Easement Route," 

confirm that the route actually used did not follow the metes and 

bounds stat ed in the 1892 deed (which would have gone through the 
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swimming pool), but instead runs away from the pool as it enters 

Lot 3. See attached Defendants' Exhibit 12. Furthermore, the 

photographs of the O'Briens' property confirm that the actual 

route used does not run through the swimming pool. Defendants' 

Exhibit 29. Indeed, large, old trees continue to grow in the 

path described by metes and bounds. 

Virginia law makes it clear that the actual route used will 

prevail over the route depicted by metes and bounds. The Supreme 

Court of Virginia recently confirmed: 

Even where there has been a definite location of an 
easement, it may be changed with the express or implied 
consent of the persons interested. Such consent may be 
implied from the acts and acquiescence of the parties, 
and an estoppel to claim a former location to be the true 
one arises from acquiescence in the change. 

Buxton v. Murch, 249 Va. 502, 508 (1995); citing Waooner v. 
Jack's Creek Coal Corp., 199 Va. 741, 746, 101 S.E.2d 627, 630 
(1958 ) . 

In short, if the Court decides to locate an easement through 

the O'Briens' property, the path chosen cannot run through the 

O'Briens' swimming pool as the Plaintiffs are estopped to claim 

the former location because of their acquiescence to the change 

in location. The matter is largely moot because Plaintiffs do 

not seek to establish an easement according to the metes and 

bounds . 

DAVID D. O'BRIEN and 
JANE B. O'BRIEN 

By Counsel 
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BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703 ) 691-1235 

.·- ,,,· ~~,,,~;. ~ <-;- - -· 
By· ,. 

· -1j)r--HN----tr-. c-:-K-E +-' T------
DAVID J. GOGAL 
Counsel for Intervenors, 

David and Jane O'Brien 

CERTIFICATE OF SERVICE 

I hereby certify that on thi s the / ~f'aay of September, 
1996, a true and correct copy of the foregoing Intervenors' Trial 
Memorandum On Issue Of Location was hand - delivered to the 
following: 

Bernard E. Goodman, Esquire 
GOODMAN, GARY & LICKSTEIN, P.C . 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

Counsel for Defendant Wexford 
Associates , Inc . , Individual 
Defendants and Defendants Cavanaugh 

Ja . Brodie, Esquire 
FaiFf a ounty Attorney 
12000 Gove ent Center Parkway 
Suite 549 
Fairfax, Virginia 5 - 0064 

Counsel for Fairfax County Park Authority 

McLean, Virginia 
Counsel for Defendants 
Victoria Healy 

1000 
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Scott E . Snyder, Esquire 
ANDERSON & CORRIE 
12600 Fair Lakes Circle, #220 
Fairfax, Virginia 22033 

Counsel for Plaintiffs 
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V I R G I N I A: 

I \ . 
--._,,/ IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

I 

GEORGE ATKISSON 
AND CARLOTTA T. ATKISSON 

Plaintiffs, 

v. CHANCERY NO. 97823 

WEXFORD ASSOCIATES INC., et al. 

Defendants. 

FINAL DECREE 

THIS MATTER CAME ON TO BE HEARD upon the Fourth Amended 

Complaint of the Plaintiffs, George Atkisson and Carlotta T. 

Atkisson, and upon trial of this matter on September 16, 17 and 18, 

1996, which began with a view of the properties by the Court, after 

which the Plaintiffs presented their evidence. 

Defendants and Intervenors , owners and former owners of lots in 

the Wendover III subdivision, Fairfax County, then moved to strike 

the Plaintiffs' case, which motion was in part granted and in part 

taken under advisement. The Mot ion to Strike was granted to the 

extent that the Court ruled that the 15-acre parcel easement, if it 

still exists and serves the cemetery, terminates at Bird Road and 

-· any location of such easement beyond Bird Road would be 

speculative. As a result of this ruling from the bench, all claims 

against Defendants Walter Morgan and Beth Morgan ("Morgans") (Lot 

25); Herbert Vogel, Jr. and Barbara Vogel ("Vogels" )( Lot 23 ); 

Lawrence W. Wyte and Diane B. Wyte ( "Wytes" ) (Lot 3 8 ) ; Raymond 

Cavanagh and Eileen Cavanagh ( 11 Cavanaghs 11
) (Lot 39 ) ; Thomas Healy 

2.50 
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and Victoria Healy ( "Healys" ) (Lot 40); and the Fairfax County Park 

Authority (Parcel A) were dismissed. 

The remaining Defendants, Wexford Associates, Inc., Patrick G. 

and Jane M. Deasy, Katherine Kowalczyk, Donald D. Hall and Joan P. 

Hall ("Halls) (Lot 1 ) ; James E . Henry, Jr. and Susan M. Henry 

( "Henrys" ) (Lot 2) ; Mark L. Eckman and Vivian D. Datoff (Lot 4) ; 

Char 1 es E . Andrews and Jean S . Andrews ( 11 Andrews 11 
) (Lot 5 ) ; Brian T . 

Mcvay and Elizabeth McVay ( "McVays") (Lot 6); M. Jack Wilkenfeld and 

Joanne Wilkenf eld ( "Wilkenfelds") (Lot 7) ; and Intervenors, David D. 

O'Brien and Jane B . O'Brien ("O'Briens") (Lot 3), then presented 

their e vidence, followed by brief rebuttal testimony of Plaintiff 

George Atkisson. Defendants and Intervenors then renewed their 

Motion to Strike on the remaining grounds, which motion again was 

taken under advisement. 

After closing argument, the Court made the following factual 

findings: (1) the easement from the 1892 deed ( "15-acre Parcel 

Easement") does not and was never intended to serve the cemetery; 

(2) according to the land records, the 15-acre Parcel Easement was 

created to provide ingress and egress from the 15 - acre parcel to 

the County road; (3) according to the land records, the cemetery 

lot was located exclusively in Partition Lot Two, and no part of 

the cemetery lot was located in the 15-acre parcel; (4) in the 1896 

Partition Decree, the Court provided an ingress / egress easement 

( 
11 Partitio n Easement 11

) between the partition lots as access for the 

cemetery f o r a ll parties to the Partition Decree; (5) there is no 

credible evidence that any part of the cemetery was located in the 

2 
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15-acre parcel that was served by the 15 - acre Parcel Easement as 

(a) the p hysical evidence, (b) the Court ' s view, (c) the Plaintiff 

George Atkisson's admission that nobody is buried on the 15-acre 

parcel, (d ) the admission of the Plaintiffs' surveyor, Mr. Simpson, 

that there was no need to mention the cemetery in the 1892 deed 

because the cemetery was not on the 15-acre parcel, as well as {e) 

the archeologist's, Mr . Sachi's, location of graves and platting of 

said graves by the surveyor, Mr. Courson; all corroborate the 

evidence in the land records that the cemetery was located only o n 

Partition Lot 2. The Court thus determined, as to the O'Briens 

(Lot 3) and the Halls (Lot 1), that there is no express easement on 

their property that provides access to the cemetery, and that any 

such attempt to do so would constitute an impermissible additional 

burden on the servient estate. The Court noted that this ruling 

does not apply to Defendants Henrys (Lot 2), Eckman and Datoff (Lot 

4), Andr ews (Lot 5), McVays (Lot 6) and Wilkenfelds (Lot 7 ) which 

Defendants the Court previously has ruled are bound by the prior 

holdings of the Court as affirmed by the Supreme Court o f Virginia . 

The Court also found that there has not been adverse, 

exclusive, open , and continuous use of the alleged easement for 20 

years and, thus, determined that there is no prescriptive easement . 

The Court further reasoned that there is no implied easement by 

necessity through the Wendover properties since the Wendover 

subdivision and Partition Lot 2 did not originate from a common 

parcel and also access is provided for the cemetery in the 1896 

Partition Decree. 

3 
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The Court further determined, although not necessary to its 

ruling, that the doctrine of 11 Estoppel by Deed" applied and also 

barred the Plaintiffs from now claiming an interest in an easement 

which their predecessor-in-interest specifically conveyed away in 

1978 with the land to which it was appurtenant. 

The Court thus dismissed from the bench all claims against 

Defendants Halls (Lot 1 ) and Intervenors O'Briens (Lot 3 ) 

The Court then heard argument as to the location of the express 

easement on Lots 2, 4, 5, 6 and 7, and determined that such 

location was set forth in Defendants' Exhibit 12 as platted by Mr . 

Courson and identified as the 15-foot right-of-way in accordance 

with Deed Book PS a t Page 361, with such right-of-way continuing in 

the same path for another 10 or 15 feet to Bird Road where it ends. 

The Court then set a suspension of execution bond in the total 
4 1,"00- . 

amount of $"10,SS~ for Defendants Henrys, Eckman, Datoff, Andrews, 

McVays, and Wilkenfelds in order to stay execution of the ruling of 

the Court until 120 days after the expiration of the period for 

filing an appeal if no appeal is taken or, if an appeal is taken, 

until 120 days after the final resolution of this case by the 

Supreme Court of Virginia; and accordingly, 

UPON CONSIDERATION of the above factual findings, the evidence 

and testimony presented at trial and the argument of counsel, it is 

hereby 

ADJUDGED, ORDERED and DECREED as follows: 

1. that the Motion to Strike be and hereby is granted to the 

extent that the easement, to the extent one exists, terminates at 

4 
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Bird Road, and any location of such eas ement beyond Bird Road would 

be speculative; a nd that judgment be and hereby is entered against 

Plaintiffs, George Atkisson and Carlotta T. Atkisson, and in favor 

of Defendants Thomas Healy, Victoria Healy, Raymond Cavanag h, 

Eileen Cavanagh, Lawrence W. Wyte, Diane B. Wyte , Herbert Vogel, 

Jr., Barbara Vogel, Walter Morgan, Beth Morgan and Fairfax County 

Park Authority that there is no express easement (Count I ) , no 

implied easement by necessity (Count II), and no prescriptive 

easement (Count III ) on Lot 23 (t ax map number 28-3 (( 20) ) - 23 ) , Lot 

24 (tax map number 28-3 ( (20)) -24 ) , Lot 25 (tax map number 28 - 3 

(( 20) ) -25 ) , Lot 38 (tax map number 28 - 3 ( (20))-38), Lot 39 (tax map 

number 28 - 3 ( (20)) -39), and Lot 40 (tax map number 28-3 ( (20)) -

40)), as well as Parcel A (tax map number 28-3 ( (20)) -A) of the 

Wendover III subdivision; 

2. that judgment be and hereby is entered against 

Pla intiffs, George Atkisson and Carlotta T. Atkisson, and in favor 

of Defendants Donald D. Hall and Joan P . Hall , and Intervenors 

David D. O'Brien and Jane B. O'Brien; that there is no express 

easement (Count I), no implied easement by necessity (Count II) , 

and no prescriptive easement (Count III) on Lot 1 (tax map number 

27 -4 (( 13) ) - 1 ) and Lot 3 (tax map number 27-4 ((13)) - 3) of the 

Wendover III subdivision. 

3 . that judgment be and hereby is entered against 

Plaintiffs, George Atkisson and Carlotta T. Atkisson, and in favor 

of Defendants James E. Henry, Jr., Susan M. Henry, Mark L. Eckman, 

Vivian D. Datoff, Charles E. Andrews, Brian T. Mcvay, El izabeth 
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McVay, M. Jack Wilkenfeld and Joanne Wilkenfeld; that there is no 

implied easement by necessity (Count I I) , and no prescriptive 

easement (Count III ) on Lot 2 (tax map number 27-4 (( 13))-2} , Lot 

4 (tax map number 27-4 ( (13) ) -4 ) , Lot 5 ( tax map number 27-4 

( (13) ) -5), Lot 6 (tax map number 27-4 ( (13) ) -6 ) , and Lot 7 (tax map 

number 27-4 ((13))-7) of the Wendover III subdivision. 

4. that the express easement for the cemetery recognized by 

the Supreme Court of Virginia in Fairfax County Park Authority v. 

Atkisso n, 248 Va. 142, 149 (1994), be and hereby is located on Lot 

2 (owned by Defendants James E . Henry, Jr. and Susan M. Henry), Lot 

4 (owned by Defendants Mark L . Eckman and Vivian D. Datoff, Lot 5 

(owned by Defendants Charles E. Andrews and Jean S. Andrews ) , Lot 

6 (owned by Defendants Brian T . Mcvay and Elizabeth McVay), and Lot 

7 (owned by Defendants M. Jack Wilkenfeld and Joanne Wilkenfeld) 

as set forth in Defendants' Exhibit 12, a survey prepared by Herman 

L. Courson of Springfield Engineering Corporation, P. c., dated 

March 3 , 1995, which platted the 15-foot right-of-way identified 

per Deed Book P-5 at Page 361, with such right-of-way continuing 

along the same path for another 10 or 15 feet until it reaches Bird 

Road where it ends; 

5. that in order to stay execution of this Order, 

and Defendants, Henrys, Eckman, Datoff, Andrews, McVays, 
~ 1,000-

Wilkenfelds, must post a bond in the total amount of $'!8,00.Q. which 

will stay execution of this order until 120 days after the 

expiration of the period for filing an appeal if no appeal is taken 

6 
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or, if an appeal is taken , until 120 days after the final 

resolution of this case by the Supreme Court of Virginia; 

6. that the first "lis pendens" recorded on July 18 , 1986, 

in Deed Book 6432 at Page 1596, the second "lis pendens" recorded 

on December 5, 1995, in Deed Book 9574 at Page 1544 and the third 

lis pendens recorded on April 16, 1996, in Deed Book 9677 at Page 

107 be and hereby are quashed and resolved by the terms of this 

Final Decree; 

7. that thi s Final Decree shall be duly filed and recorded 

by the Clerk among the Land records of Fairfax County within 60 

days of the entry of this Decree, or, if an appeal is filed, within 

60 days after the mandate is issued by the Supreme Court of 

Virginia; 

8. that the clerk will, upon recordation, index this Decree 

with the Plaintiffs as both 11 Grantors 11 a nd "Grantees", with the 

Defendants and Intervenors in Paragraphs 1 and 2 as "Grantees 11 

only, with Defendants in Paragraph 3 as "Grantees" and with t he 

Defendants in paragraph 4 as "Grantors;" and 

9. that the Clerk is directed to provide a copy teste of 

this Final Decree to each counsel of record . 

AND THIS DECREE IS FINAL . 

ENTERED this /I day of October, 1996 . 

UD E J ANE MARUM ROUSH 
· fax County Circuit Court 
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SEEN AND AGREED, WHILE RESERVING 
OBJECTIONS: 

AS TO THE LOCATION OF THE EASEMENT 
SINCE BY IMPLIED CONSENT THE PARTIES ARE 
ESTOPPED TO CLAIM THE FORMER 
"METES AND BOUNDS" LOCATION AS THE 
TRUE ONE. BUXTON v. MURCH, 
249 Va. 502, 508 (1995); 
·'*'il5' AG 'FO MTY GHl'z..'9.i'\GTi!IH 61"11? I ON OF '!'RBES 
M' OQi!STRTICTIO:WS SINCE THi! BOf1IN:MJT I ~ 
NOT TH'"1 GERVr::::nT , ow:m;;R W..1>~ TW:lii: E1U'PY 
'1'Q MrtIMTAIN '!'HE EASEMEN'I'. 
~WCH~UHG 0 • CHE~A!il'EMEE & OHIO RY. co. I 

l. 7 9 Ya . r a B , 113 - I"" ( 1 9 J B ) ; 
O.Wi:¥ JI. HEB'!' 1'6!!'.MA VI 9'!'1'Rt L~+;l;i co I 

J.QQ Hdti \59Q; e~l!j ( 1985:1' i 
AND FINALLY, AS TO THE COURT'S DECISION TO 
HOLD OWNERS OF LOTS 2, 4, 5, 6, AND 7 BOUND BY 
PRIOR ADJUDICATIONS WHEN SUCH RULINGS ARE VOID 
UNDER HARRIS v. DEAL, 189 Va . 675, 686-87 (1949) 
AND IN ANY EVENT UNENFORCEABLE FOR AN EASEMENT 
IS A PRIVILEGE TO USE ANOTHER'S PROPERTY 
FOR A PARTICULAR PURPOSE, 
RUSSAKOFF V. SCRUGGS . 241 Va 135, 138 (199 1 ), 
AND HERE THE PURPOSE NO LONGER EXISTS. 

BLANKINGSHIP & KEITH 
A Professional Corporation 
4020 University Drive 
Suite 312 
Fairfax, Virginia 22030 
(703) 69 1 - 1235 

By: 
~D~A~V~I~D~~~~-==--~~B~#~2~8~8~1-=5 

Counsel or Intervenors 
David D. O'Brien and 
Jane B. O'Brien 
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SEEN AND OBJECTED TO ON THE 
FOLLOWING GROUNDS: 

FAILURE TO VACATE THE PRIOR JUDGMENT 
AGAINST WEXFORD AND THE INDIVIDUAL 
DEFENDANTS ONCE A NECESSARY PARTY 
INTERVENED VIOLATED THE NECESSARY 
PARTIES DOCTRINE, HARRIS v. DEAL, 
189 Va. 675, 54 S.E.2d 161, (1949); 
.~JJ;l Tm;; CU.'lw.'1(..7>.CTlJRI B~'IlION Of' 'fKEE8 
Ae OBS'PRUC'3?IONG DEChUCE l'.TKISGON OML'f 
THI!S FH GII'3? '!'O HAVE '3?HE EASE! 1EH'Il 
RI!STtJR~J&J;l TO THE CONDfi'IOH I'f' Hl\~ IM 
RPEQRE ur• gee \·1Ptc 0Ba'!'rttrc1eo. 
PETTY& 1 /1 KEELIHO, 232 ~'a. 4B3, 4,e (1987). 
AND .FINALLY, AS TO THE COURT'S DECISION TO 
HOLD OWNERS OF LOTS 2, 4, 5, 6, AND 7 BOUND 
BY PRIOR ADJUDICATIONS WHEN SUCH RULINGS ARE 
UNENFORCEABLE FOR AN EASEMENT IS A PRIVILEGE 
TO USE ANOTHER'S PROPERTY FOR A PARTICULAR PURPOSE, 
RUSSAKOFF V. SCRUGGS. 241 Va 135, 138 (1991), 
AND HERE THE PURPOSE NO LONGER EXISTS. 

GOODMAN, GARY & LICKSTEIN, P.C. 
85 00 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

By'~~~ 
BERNARD E. GOODMAN 
Counsel for Defendant Wexford 
Associates, Inc., 
Individual Lot Owners, 
Defendants Raymond c. 
Cavanagh and Ellen B. 
Cavanagh, and Defendants 
Donald Hall and Joan Hall 
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SEEN AND AGREED AS TO PARAGRAPHS NUMBERED 1, 6 , 
7, AND 8 ABOVE: 

(ALL OBJECTIONS RESERVED 
AS TO NUMBERED PARAGRAPHS 2, 3, 4, AND 
5 AS THIS DEFENDANT DID NOT 
PARTICIPATE AT TRIAL SUBSEQUENT TO 
SUCCESSFUL MOTION TO STRIKE, INCLUDING, 
BUT NOT LIMITED TO, THE COURT'S DECISION 
TO ENFORCE THE EASEMENT OVER THE 
PROPERTY OF THE ORIGINAL DEFENDANTS, 
DESPITE THE FACTUAL FINDING THAT SUCH 
EASEMENT DOES NOT SERVE THE CEMETERY, ON 
THE BASIS OF PRIOR JUDICATIONS, WHICH 
THE COURT KNOWS TO BE ERRONEOUS AND 
WHICH ARE VOID UNDER HARRIS v. DEAL, 
189Va. 675, 54 S.E.2dl61 (( 1949 )) . 

DAVID P . BOBZIEN 
FAIRFAX COUNTY ATTORNEY 
12000 Government Center Parkway 
Suite 549 
Fairfax, Virginia 22035-0064 

ATTORNEY 
sel for the Fairfax County 

Park Authority 

10 



SEEN AND AGREED AS TO PARAGRAPHS NUMBERED 1, 6, 
7, and 8 ABOVE: 

(ALL OBJECTIONS RESERVED 
AS TO NUMBERED PARAGRAPHS 2, 3, 4, AND 
5 AS THESE DEFENDANTS DID NOT 
PARTICIPATE AT TRIAL SUBSEQUENT TO 
SUCCESSFUL MOTION TO STRIKE) 

STAUFFER & ABRAHAM, L.L.C. 
8300 Greensboro Drive 
Suite 1000 
McLean, Virginia 22102-3604 

By,~~~· 
LO~ BRZEZ 
Counsel for Defendants 
Thomas and Victoria Healy 

11 
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SEEN & OBJECTED TO ON THE FOLLOWING GROUNDS: 

1 .) Defendant O'Brien and Halls are subject to the prior rulings 
of the Supreme Court of Virginia. 

2.) Judge Fortkort previously located the path of the Atkisson 
easement, as presented by Plaintiff in Exhibit 222. 

3.) The evidence clearly established cemetery as located in part, 
on the 15 parcel. 

4.) Termination of the easement on Bird Road is contrary to law 
and the prior ruling of Judge Fortkort and the Virignia 
Supreme Court. 

5. ) All defendants took subject to the express easement identified 
by the Virginia Supreme Court and located by Judge Fortkort. 

By: 

ANDERSON & CORRIE 
12600 Fair Lakes Circle 
Suite 220 
Fairfax, Virginia 22033 

J , 
i ./ / 

Stoti · E. Sny~er, Esquire 
Counsel for Plaintiffs 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 

and 

CARLOTTA T. ATKISSON 

v. 

) 
) 
) 
) 
) 
) 
) Chancery No.: 97823 
) 

WEXFORD ASSOCIATES, et al. ) 
) 

Defendants. ) 

NOTICE OF APPEAL 

) - ~ - - .....c 

. ~. 

The Plaintiffs, George Atkisson and Carlotta Atkisson, hereby 

give notice of appeal to the Supreme Court of Virginia from the 

Final Judgment Order of this Court entered on October 10, 1996, and 

further gives notice that the trial transcript covering the 

testimony and other incidents of trial will be filed, all in 

compliance with the Supreme Court of Virginia . 

ANDERSON & CORRIE 

BY: ~ 
~ ..... 'sotl--y-d,,....e_r __ _ 

Counsel for Plaintiffs 
VA Bar No. : 26322 
12600 Fair Lakes Circle 
Fairfax, VA 22033 
(703) 222-2200 

GEORGE ATKISSON 
CARLOTTA ATKISSON 
By Counsel 
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CERTIFICATE 

I, Scott E. Snyder, counsel of record for George Atkisson a nd 

Carlotta Atkisson hereby certify that: 

1. Appellant is George Atkisson and Carlotta Atkisson, residing 

at 10194 Billington Court, Vienna, Virginia 22182 

2. Counsel for Appellant is Scott E. Snyder, Esquire, Anderson & 

Corrie, 12600 Fair Lakes Circle, Fairfax, VA 22033 (703) 242-22 00 

3. Appellees are as follows: 

a.) David 0' Brien and Jane O'Brien, represented by David 

Gogal, Esquire, Blankenship & Keith, 4020 University Drive, Suite 

312 , Fairfax, Virginia 22030 (703) 691-1235 

b.) Wexford Associates, Inc . , Raymond C. and Ellen B. 

Cavanagh, David and Joan Hall, James E . and Susan H. Henry, Patrick 

G. and Jane M. Deasy, Charles E . And Jean S. Andrews, Brian T. and 

Elizabeth J. McVay , M. Jack and Joanne Wilkenfeld , Walter T . and 

Beth A. Morgan, Lawrence W. and Diane B . Wyte, Herbert and Barbara 

Vogel, and Mark L . Eckman and Vivian L. Datoff, all of whom are 

represented by Bernard E. Goodman, Esquire, Goodman, Gary & 

Lickstein, P . C., 8500 Leesburg Pike, Suite 7000, Vienna, Virginia, 

22812 (703) 848-2828. 

c.) Fairfax County Park Authority , represented by Jan L . 

Brodie, Esquire, Fairfax County Attorney, 12000 Government Center 

Parkway, Suite 549, Fairfax, Virginia 22035-0064 (703 ) 324-2421 

d.) Thomas and Victoria Healy represented by Laura 

Brzezynski, Esquire, Stouffer & Abraham, L.L . C, 8300 Greensboro 

Drive, Suite 1000, McLean, Virginia 22102-36 04 (703) 506-4 023 

4. A copy of the transcript has been ordered from the court 
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reporter who recorded the cases. 

5. A true copy of the foregoing notice was mailed to David Gogal 

of Blankenship & Ke ith counsel for David and Jane O'Brien, Bernard 

E. Goodman of Goodman, Gary & Lickstein, P.C. counsel for Wexford 

Associates, Inc., Raymond C. and Ellen B. Cavanagh, David and Joan 

Hall, James E. and Susan H. Henry, Patrick G. and Jane M. Deasy, 

Charles E. And Jean S. Andrews, Brian T. and Elizabeth J. McVay, M. 

Jack and Joanne Wilkenfeld, Walter T. and Beth A. Morgan, Lawrence 

W. and Diane B. Wyte, Herbert and Barbara Vogel, and Mark L. 

Eckman and Vi v i an L. Datof f, Jan Brodie, counsel for Fairfax 

County Park Authority, and Laura A. Brzezynski, Esquire, Stouffer 

& Abraham, L.L.C, counsel for Thomas and Victoria Healy at the 

addressed stated above. 

ANDERSON & CORRIE 

BY: a:.1~ 
Counsel for Plai~n~t~i,,...._r-r=s- -
VA Bar No.: 26322 
12600 Fair Lakes Circle 
Fairfax, VA 22033 
(703) 222-2200 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 

and 

CARLOTTA T. ATKISSON 

v. 

WEXFORD ASSOCIATES, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No.: 97823 

NOTICE OF APPEAL 

The Plaintiffs, George Atkisson and Carlotta Atkisson, hereby 

give notice of appeal to the Supreme Court of Virginia from the 

Final Judgment Order of this Court entered on October 10, 1996, and 

further gives notice that the trial transcript c overing the 

testimony and other incidents of trial will be filed, all i n 

c ompliance with the Supreme Court of Virginia. 

ANDERSON & CORRIE 

BY: 
. s 

el f or-..*""rt"? 
Bar No. : 26 3 22 

12600 Fair Lakes Circle 
Fairfax, VA 22033 
(7 03 ) 222-22 00 

GEORGE ATKISSON 
CARLOTTA ATKISSON 
By Counse l 
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CERTIFICATE 

I, Scott E. Snyder, counsel of record for George Atkisson and 

Carlotta Atkisson hereby certify that: 

1. Appellant is George Atkisson and Carlotta Atkisson, residing 

at 10194 Hillington Court, Vienna, Virginia 22182 

2. Counsel for Appellant is Scott E. Snyder, Esquire, Anderson & 

Corrie, 12600 Fair Lakes Circle, Fairfax, VA 22033 (703 ) 222-22 00 

3. Appellees are as follows: 

a.) David 0' Brien and Jane 0' Brien, represented by David 

Gogal, Esquire, Blankenship & Keith, 4020 University Drive, Suite 

312, Fairfax, Virginia 22030 (703) 691-1235 

b. ) Wexford Associates, Inc., Raymond C. and Ellen B. 

Cavanagh, David and Joan Hall, James E . and Susan H. Henry, Patrick 

G. and Jane M. Deasy, Charles E. And Jean S. Andrews, Brian T. and 

Elizabeth J. Mcvay, M. Jack and Joanne Wilkenfeld, Walter T . and 

Beth A. Morgan, Lawrence W. and Diane B. Wyte, Herbert and Barbara 

Vogel , and Mark L. Eckman and Vivian L . Datoff, all of whom are 

represented by Bernard E . Goodman , Esquire, Goodman, Gary & 

Lickstein, P.C., 8500 Leesburg Pike, Suite 7000, Vienna, Virginia, 

22812 (703) 848 -2828. 

c.) Fairfax County Park Authority, represented by Jan L. 

Brodie, Esquire, Fairfax County Attorney, 12000 Government Center 

Parkway, Suite 549, Fairfax, Virginia 22035-0064 (703) 324-2421 

d. ) Thomas and Victoria Healy represented by Laura 

Brzezynski, Esquire, Stouffer & Abraham, L.L.C, 8300 Greensboro 

Drive, Suite 1000, McLean , Virginia 22102-3604 (703 ) 506-4023 

4. A copy of the transcript has been ordered from the court 
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L____ 

reporter who recorded the cases. 

5. A true copy of the foregoing notice was mailed to David Gogal 

of Blankenship & Keith counsel for David and Jane O'Brien, Bernard 

E. Goodman of Goodman, Gary & Lickstein, P.C. counsel for Wexford 

Associates, Inc ., Raymond C. and Ellen B . Cavanagh, David and Joan 

Hall, James E . and Susan H. Henry, Patrick G. and Jane M. Deasy, 

Charles E. And Jean S. Andrews, Brian T. and Elizabeth J. McVa y, M. 

Jack and Joanne Wilkenfeld, Walter T . and Beth A. Morgan, Lawrence 

W. and Diane B. Wyte, Herbert and Barbara Vogel , and Mark L. 

Eckman and Vi vi an L. Datof f, Jan Brodie, counsel for Fairfax 

County Park Authority, and Laura A. Brzezynski, Esquire, Stouffer 

& Abraham, L.L.C, counsel for Thomas and Victoria Healy at the 

addressed stated above. 

ANDERSON & CORRIE 

BY: 

Pla'ntiffs 
VA Bar No.: 263 2 
12600 Fair Lakes Circle 
Fairfax, VA 22033 
(703) 222 -2200 
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GOODMAN GARY 
& LICKSTEIN , P. C. 

~RNEYS ANO COUNSEUORS AT IJlll 

8500 LEESBURG PIKE 

SUITE 7000 

VIENNA. VIRGINIA 22182 

(703) 848·2828 

VIRGIN I A: 

IN TIIE CIRCTJIT COURT OF FAIRFAX COUNTY ··- .. _ ... 

GEORGE ATKISSON ) 
and ) 
CARLOIT A T. ATKISSON ) 

) 
Plaintiffs ) 

) 
v. ) 

) 
WEXFORD ASSOCIATES, INC .. et al. ) 

) 
Defendants. ) 

Chancery No. 97823 

NOTICE OF APPEAL 

.._ ... 

COME NOW Defendants, Wexford Associates, Inc. and James E. and Susan H. 

Henry, Katherine Kowalczyk, Patrick G. and Jane M. Deasy, Charles E. and Jean S. 

Andrews, Brian T. and Elizabeth J. McVay, Joanne Wilkenfeld, M. Jack Wilkenfeld, Mark 

Eckman and Vivian P. Datoff, (collectively "Individual Defendants"), by counsel, pursuant 

to Rule 5:9 of the Rules of the Supreme Court of Virginia, and hereby give notice of their 

appeal to the Supreme Court of Virginia, from the Final Decree of this Court entered on 

October 11, 1996. A transcript and other incidents of the case will be filed and a copy of 

the transcript has been ordered from the Court Reporters who reported the case. 
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Respectfully submitted, 
WEXFORD AS SOCIA TES, INC. and 

INDIVIDUAL DEFENDANTS 
By Counsel 



300DMAN GARY 
, LICKSTEIN, P. C. 
INEYS ANO COUNSELLORS AT !JIN 

8500 LEESBURG PIKE 

SUITE 7000 

IENNA. VIRGINIA 22182 

(703) 848·2828 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

(703) 848-2828 ~ . 

By : ~~~·~ 
Bernard E. Goodman 
Counsel for Wexford Associates, Inc. 

and Individual Defendants 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Notice of Appeal was 
mailed first class, postage prepaid, on this 7th day of November, 1996 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Goga!, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 

Jan L. Brodie, Esquire 
Fairfax County Attorney's Office 
12000 Government Center Parkway 
Suite 549 
Fairfax, VA 22035 

Lora A. Brzezynski, Esquire 
Stauffer & Abraham, LLC 
8300 Greensboro Drive, Suite 1000 
McLean, VA 22102-3 604 

B/b:1tl:i.uon dislclwcxflOIO.not 

Bernard E. Goodman 
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GOODMAN GARY 
: LICKSTEIN , P. C . 
JRNE\'S ANO CllUNSELLORS AT LAW 

8SOO LEESBURG PIKE 

SUI TE 7000 

JE NNA. V I RGI NI A 22 182 

(703 1 848·2828 

-~ 
VIRGIN I A: 

IN TIIE CIRCUIT COURT OF FAIRFAX COUN1Y 

GEORGE ATKISSON ) 
and ) 
CARLOIT A T. ATKISSON ) 

) 
Plaintiffs ) 

) 
v. ) 

) 
WEXFORD AS SOCIA TES, INC., et al. ) 

) 
Defendants. ) 

Chancery No. 97823 

NOTICE PURSUANT TO RULE S:ll(B) OF 
TIIE RULES OF TIIE SUPREME COURT OF VffiGINIA 

/ -:' ... -
~ .. _: .· ~-

/ ... 

Q( 

COME NOW Defendants, Wexford Associates, Inc. and James E. and Susan H. 

Henry, Katherine Kowalczyk, Patrick G. and Jane M. Deasy, Charles E. and Jean S. 

Andrews, Brian T. and Elizabeth J. McVay, Joanne Wilkenfeld, M. Jack Wilkenfeld, Mark 

Eckman and Vivian P. Datoff, (collectively "Individual Defendants"), by counsel, pursuant 

to Rule 5: 11 (B) of the Rules of the Supreme Court of Virginia, and hereby give notice of 

the filing of the following original transcripts in this case as follows: 

1) August 3, 1996 hearing (Necessary Party Hearing) was filed on December 10, 

1996; 

2) December 28, 1995 hearing (Various Motions) was filed on February 16, 

1996; 

3) September 16, 1996 hearing (Trial Day One) was filed on December I 0, 1996; 

4) September 17, 1996 hearing (Trial Day Two) was filed on December 10, 

1996; 

154.1 



GOODMAN GARY 
3: LICKSTEI N , P. C . 
'OAN EYS ANO COUNSl:l.LOAS AT U.W 

8500 L EESBU RG PIKE 

SU ITE 7000 

\l l ENNA, VI RG IN I A 22 182 

17031 B4B·2B2B 

5) September 18, 1996 hearing (Trial Day Three - Partial Transcript with Closing 

Arguments) was filed on December 10, 1996; 

6) September 18, 1996 hearing (Trial Day Three- Partial Transcript with Court's 

Ruling) was filed on October 4, 1996; and 

7) October 11, 1996 hearing (Final Order Entered) was filed on December 10, 

1996. 

GOODMAN GARY & LICKSTEIN, P.C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia 22182 

Respectfully submitted, 
WEXFORD AS SOCIA TES, INC. and 
INDIVIDUAL DEFENDANTS 
By Counsel 

(703) 848-2828 ffe/'], / 

By: k~~C~---
Bemard E. Goodman 
Counsel for Wexford Associates, Inc. 

and Individual Defendants 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing Notice Pursuant to 
Rule 5: 11 (B) of the Rules of The Supreme Court of Virginia was mailed first class, postage 
prepaid, on this 10th day of December, 1996 to the following: 

Scott E. Snyder, Esquire 
Anderson & Corrie 
12600 Fair Lakes Circle, Suite 220 
Fairfax, VA 22033-4904 

David J. Goga!, Esquire 
Blankingship & Keith, P.C. 
4020 University Drive, Suite 312 
Fairfax, VA 22030 
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3c LIC KSTEIN, P. C. 
"ORNEYS ANO CXIUPIS£.U.ORS AT LAW 

8500 LEESBURG PI K E 

SUITE 7000 

~IENNA. VIRGIN IA 22 1 82 

17031 848· 2828 

Jan L. Brodie, Esquire 
Fairfax County Attorney's Office 
12000 Government Center Parkway 
Suite 549 
Fairfax, VA 2203 5 

Laura A. Brzezynski, Esquire 
Stauffer & Abraham, LLC 
8300 Greensboro Drive, Suite 1000 
McLean, VA 22102-3 604 

Bib.at.lrnson dislc/wex fl 206.nol 

Bernard E. Goodman 
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VIRGINIA: 

IN THE CIRCUIT COURT 

GEORGE ATKISSON 

and 

CARLOTTA T. ATKISSON 

v. 

WEXFORD ASSOCIATES, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) Chancery No.: 97823 
) 
) 
) 
) 

. -, _ 

NOTICE PURSUANT TO RULE S:ll(B) OF THE RULES 
OF THE SUPREME COURT OF VIRGINIA 

COMES NOW, Plaintiffs, George and Carlotta Atkisson, by 

counsel, and hereby give notice that the transcripts for September 

16, 1996, September 17, 1996, September 18, 1996 and October 11, 

1996 were filed with this Court on December 10, 1996. 

ANDERSON & CORRIE 

BY: 
ott E. S 

Counsel f o 
VA Bar No. =~~-z; 

GEORGE ATKISSON 
CARLOTTA ATKISSON 
By Counsel 

12600 Fair Lakes Circle 
Fairfax, VA 22033 
(703) 222-2200 

ANDERSON & CORRIE 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Notice of 

Rule 5: {B ) of the Rules of the Supreme Court of Virginia was mailed 

postage pre - paid this 13 day of December, 1996 to: 

Lora A. Brzezynski, Esquire 
Stauffer & Abraham, L . L.C 
8300 Greensboro Drive 
McLean, Virginia 22102 

David Gogal, Esquire 
Blankenship & Keith 
4020 University Drive, #312 
Fairfax, Virginia 22030 

Jan L. Brodie, Esquire 
Fairfax County Attorney 
12000 Government Center Parkway, Suite 54 9, 
Fairfax, Virginia 22035-0064 

Bernard E . Goodman, Esquire 
Goodman, Gary & Lickstein, P . C. 
8500 Leesburg Pike, Suite 7000 
Vienna, Virginia , 22812 

:-:. 7 ~• 
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VIRGINIA 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

GEORGE ATKISSON 
and 
CAROLOTTA ATKISSON 

Plaintiffs, 
v. 

WEXFORD ASSOCIATES, INC. 

HERBERT D. VOGEL, JR. 

BARBARA C. VOGEL 

MICHAEL A. DANIELS 

BONNIE L. DANIELS 

JOHN WHITACRE 

GENEVIEVE WHITACRE 

DONALD D. HALL 

JOAN P. HALL 

JAMES E. HENRY, JR. 

SUSAN H. HENRY 

JOHN KOWALCZYK 

KATHERINE KOWALCZYK 

PATRICK G. DEASY 

JANE M. DEASY 

.t-1.iAR.K L . ECKMAN 

VIVIAN D. DATOFF 

CHARLES E. ANDREWS 

JEAN S. ANDREWS 

BRIAN T . McVAY 

ELIZABETH McVAY 

M. JACK WILKENFELD 

) 
} 

) 

) 
} 

) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

} 
) 
) 
) 

) 
) 
) 
} 

} 
) 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
} 
} 
) 
) 
) 
) 
) 
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JOANNE WILKENFELD 

PATRICK M. BYRNE 

KARYN A. BYRNE 

JACK A. WINTERS 

BERNADETTE WINTERS 

CHARLES B. HAWTHORNE 

AUDREY K. HAWTHORNE 

WALTER T. MORGAN 

BETH A. MORGAN 

MICHAEL A. PERRY 

JEAN D. PERRY 

THOMAS G. MORR 

KAREN T. MORR 

DALE A. MOSS 

KATHLEEN S. MOSS 

JOHN F. KARASZEWSKI 

LYNN S. KARASZEWSKI 

KEITH F. HIGGINBOTHAM 

WENDY J. HIGGINBOTHAM 

JUSTIN A. HOLMES 

CLAUDIA J. HOLMES 

JAMES A. EVANS 

JACQUELYN F. EVANS 

THOMAS A. SHOEMAKER 

JOAN C. SHOEMAKER 

JAMES S. HOOKER 

2 

) 

) 

) 
) 
) 
) 
) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
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MAUREEN A. HOOKER 

LARRY D. CORELL 

GALE M. CORELL 

DONALD C. MINOQUE 

SUSAN A. MINOQUE 

LAWRENCE W. WYTE 

DIANE B. WYTE 

MICHAEL R. WALLER 

DIANE V . WALLER --~=-.l-'L-~4.:=:.t..--=:::::cz-\ 

KATHLEEN SMITH 

LUCILLE CHASE 

MIRTIE DYER 

MABLE HOHMANN 

WILLARD ADAMS 

FRANCIS YOUNG 

THOMAS E. ADAMS 

BYRD ADAMS 

ROBERT ADAMS 

ANNE GRESHAM 

BETTY BAKER 

JOAN VIPPERMAN 

JOHN VIPPERMAN 

JOHN ADAMS 

JOHN S. ATKISSON 

JAMES L . ATKISSON 

P,ti.UL ATKISSON 

3 

} 
) 
) 
) 
) 
) 
) 

) 
} 
) 
) 
) 
) 

) 
) 

) 
) 

) 

) 
) 

) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
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) 

} 
) 
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) 
) 
) 

) 
) 
) 
) 
} 

} 
) 

) 
) 
) 
) 
) 
) 
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DEWILTON ADAMS 

ALLAN SMITH 

LARRY SMITH 

MRS . OSCAR KROMBHOLZ 

CHARLES P . ADAMS 

ETHEL ADAMS 

DONALD HALL 
10098 Byrd Road 
Fairfax , Virginia 

JOAN HALL 
10098 Byrd Road 
Fairfax, Virgini a 

RAYMOND CAVANAGH 
20070 Carrhill Road 
Vienna, Virginia 22181 

EILEEN CAVANAGH 
20070 Carrhill Road 
Vienna , Virginia 22181 

THOMAS HEALY 
20090 Carrhill Road 
Vienna,· Virginia 22181 

VICTORIA HEALY 
20090 Carrhill Road 
Vienn a, Virginia 22181 

COUNTY OF FAIRFAX 
and 
The unknown heirs to: 

MARY SAUNDERS 

BELLE SMITH 

R . L. ADAMS 

LEWIS ADAMS 

ROSE MCDANIELS 

CARRIE POWELL 

4 

) 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
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) 
) 
) 
) 
) 
} 
) 
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) 
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) 
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EFFIE POWELL ) 
) 

OLIVE ADAMS ) 
) 

ADELBERT ADAMS ) 

) 
HARMONIA ADAMS ) 

) 
IRENE ADAMS } 

) 
EDNA ADAMS } 

) 
SIDNEY ADAMS ) 

) 

TRUEMAN ADAMS ) 

OSCAR ADAMS ) 
) 

RUSSELL ADAMS ) 
) 

THOMAS S. ADAMS ) 
) 

Defendants. ) 
) 

FOURTH AMENJ?ED Bl:LL OF COMPLAINT 

The Plaintiffs, George and Carlotta Atkisson, by counsel, move the 

Court for relief against the Defendants on the grounds and in the amount 

as hereinafter set forth: 

l. Plaintiffs, GEORGE and CARLOTTA ATKISSON ( "Atkissons 11
) are 

owners of a private family cemetery lot adjacent to Section III of the 

Wendover Subdivision in Fairfax County, Virginia, and identified as such 

on the attached tax map marked "Exhibit A". 

2. The heirs to Mary Saunders, Belle Smith, R. L. Adams, Lewis 

Adams, Rose McDaniels, Carry Powell, Effie Powell, Olivia Adams, Adelber t 

Adams, Harmonia Adams, Irene Adams, Edna Adams, Sidney Adams, Trueman 

Adams, Oscar Adams, Russell Adams and Thomas Adams have been made 

necessary parties to this matter pursuant to the Order of this Court 

entered on January 5, 1996 as having an interest in the - private family 

5 
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cemetary lot adjacent Section III of the Wendover Subdivision in Fairfax 

County, Virginia. 

3. Kathleen Smith is the only known heir to Belle Smith, Lucille 

Chase is the only known heir to R. L. Adams, Myrtie Dyer, Mable Hohmann 

and Willard Adams are the only known heirs to Lewis Adams and the 

following are the only known heirs to Thomas S. Adams: 

Francis Young 

Thomas E . Adams 

Byrd Adams 

Robert Adams 

Anne Gresham 

Betty Baker 

Joan Vipperman 

John Adams 

John S. Atkisson 

James L. Atkisson 

Paul Atkisson 

DeWilton Adams 

Allan Smith 

Larry Smith 

Mrs. Oscar Krumholz 

Charles P. Adams 

Ethel Adams 

4. The known heirs of Thomas Adams have quitclaimed the i r interest 

in the family cemetary lot adjac;ent to Section III of Wendover Subdivision 

of Fairfax County, Virginia to Plaintiffs, George and Carlotta Atkisson. 

6 
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5. Donald Hall and Joan Hall are owners of Lot No. 1, Wendover 3 

and pursuant to the Order of this Court dated January 5, 1996, they are 

necessary parties to this matter. 

6. Raymond Cavanagh, Eileen Cavanagh, Thomas Hea l y, Victoria Healy 

and the County of Fairfax have been made additiona l parties to this matter 

pursuant to the order of this Court dated February 16, 1996. 

7. That Defendant, WEXFORD ASSOCIATES, INC., i s the sole owner of 

Lot Nos . 12, 13, 14, 15 and 17 in the Wendover Subdivision , Section III, 

in Fairfax County, Virginia. 

8. That Defendants, HERBERT D. VOGEL, JR . and BARBARA C. VOGEL, are 

sole owners of Lot No. 23 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

9 . That Defendants, MICHAEL A. DANIELS and BONNIE L. DANIELS, are 

sole owners of Lot No. 24 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia . 

10 . That Defendants, JOHN WHITACRE and GENEVIEVE WHITACRE, are sole 

owners of Lot No. 33 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

11 . That Defendants, DONALD D. HALL and JOAN P. HALL, are sole 

owners of Lot No. 1 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

12. That Defendants, JAMES E . HENRY, JR. and SUSAN H. HENRY, are 

sole owners of Lot No. 2 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

13. That Defendants, JOHN KOWALCZYK and KATHERINE KOWALCZYK, are 

sole owners of Lot No. 3 in the Wendover Subdivision, Section III, in 

7 
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Fairfax County, Virginia. 

14 . On or about J une 10 , 1 99 4 , Defendants, PATRICK G. DEASY and JANE 

M. DEASY, sold Lot Number 4 in the Wendover Subdivision, Sec t ion III , in 

Fairfax County, Virginia, to the additional Defendants. MARK L. ECKMAN 

an d VIVIAN D. DATOFF . 

1 5. That Defendants, CHARLES E. ANDREWS and JEAN S. ANDREWS , are 

sole owners of Lot No. S in the Wendover Subdivision, Section III, i n 

Fairf ax County, Virginia. 

16. That Defendants, BRIAN T. McVAY and ELIZABETH McVAY, are s ole 

owners of Lot No. 6 in the Wendover Subdivision , Section II I, in Fai~fax 

County, Virginia. 

17. That Defendant s, M. JACK WILXENFELD and JOANNE WILKENFELD, are 

sole owners o f Lot No. 7 in the Wendover Subdivision, Section ITI , in 

Fairfax County, Vi rginia. 

18. That Defendants, PATRICK M. BYRNE and KARYN A . ·BYRNE, are sole 

owners of Lot No. 8 in the Wendover Subdivi sion, Sect i on III, in Fa·irfax 

County, Virginia. 

19 . That Defendants, JACK A. WINTERS and BERNADETTE WINTERS, are 
•· 

sole owners of Lot No. 9 in the Wendover Subdivision, Section II I, in 

Fairfax County, Virginia. 

20. That Defendants, CHARLES B. HAWI'HORNE and AUDREY K. HAWTHORNE , 

are sole owners of Lot No . 18 in the Wendover Subdivision, Section I II , 

in Fairfax County, Virginia. 

21 . That Defendants, CHARLES B. HAWTHORNE and AUDREY K. HAWTHORNE, 

are sole owners of Lot No. 19 in the Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

B 
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22. That Defendants, WALTER T. MORGAN and BETH A. MORGAN, are sole 

owners of Lot No. 25 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

23. That Defendants, MICHAEL A. PERRY and JEAN D. PERRY, are sole 

owners of Lot No. 26 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

24. That Defendants , THOMAS G. MORR and KAREN T. MORR, are sole 

owners of Lot No. 27 in the Wendover Subdivision , Section III, in Fairfax 

County, Virginia. 

25. That Defendants, DALE A . MOSS and KATHLEEN S. MOSS, are sole 

owners of Lot No. 27 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

26. That Defendants, JOHN F. KARASZEWSKI and LYNN S. KARASZEWSKI, 

are sole owner s of Lot No. 28 in the Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

27. That Defendants, KEITH F. HIGGINBOTHAM and WENDY J . 

HIGGINBOTHAM , are sole owners of Lot No. 30 in the Wendover Subdivision, 

Section III, in Fairfax County, Virginia. 

28. That .Defendants, JUSTIN A. HOLMES and CLAUDIA J . HOLMES, are 

sole owners of Lot No . 31 in the Wendover Subdivision, Section III, in 

Fairfax County, Virginia. 

29. That Defendants, JAMES A. EVANS and JACQUELYN F. EVANS, are sole 

owners of Lot No. 32 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

30 . That Defendants, THOMAS A. SHOEMAKER and JOAN C . SHOEMAKER, are 

sole owners o f Lot No. 34 in the Wendover Subdivision, Section III, in 
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Fairfax County, Virginia. 

31. That Defendants, JAMES S. HOOKER and MAUREEN A. HOOKER, are sole 

owners of Lot No. 35 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

32. That Defendant s, LARRY D. and GALE M. CORELL, are sole owners 

of Lot No . 36 in the Wendover Subdivision, Section III, in Fai r fax County, 

Vi rginia. 

33. That Defendants, DONALD C. MINOQUE and SUSAN A. MINOQUE, are 

sole owners of Lot No. 37 in the Wendover Subdivision, Section III, in 

Fairfax County , Virginia. 

34. That Defendants, LAWRENCE W. WYTE and DIANE B. WYTE , are sole 

owners of Lot No. 38 in the Wendover Subdivision, Section III, in Fairfax 

County, Virginia. 

35. That Defendants, RAYMOND C. CAVANAUGH and EILEEN B. CAVANAUGH, 

are sole owners of Lot No. 39 in the Wendover Subdivision, Section III, 

in Fairfax County, Virginia. 

3 6. That Defendants, MICHAEL R. WALLER and DIANE C. WALLER , sold Lot 

No . 40 in the Wendover Subdivision, Section III, i n Fairfax County, 

Virginia to Thomas Healy and Victoria Healy on July 10, 1991 . 

37. That Defendant, County of Fairfax, to the best of Plaintiffs 

knowledgg and belief , holds title to real property through which the 

Plaintiffs easement runs through . To the best of the knowledge and belief 

of Plaintiffs , there are no obstructions existing in .those areas on 

Defendant, Fairf ax County's real property where the easement exists. 

38. That the r eal property now comprising Wendover Subdivision, 

Section III, and now owned in p art by the aforesaid persons, hereinafter 
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referred to as "lot owners" collectively, was previously referred to among 

the land records as Parcel 48 and Parcel 4 9. 

39. That in or about 1892, Mary C. Saunders, then owner of Parce l 

49. expressly conveyed by Deed, a fifteen (15) foot wide easement , r i g h t­

of-way, leading to certain property, including the fami l y cemetery lot , 

owned at that time by Thomas Adams, grandfather of Plaintiff, Geo rge 

Atkisson. The express granting of the easement/right-of-way was recorded 

among the land records of Fairfax County, Virginia at Deed Book Li ber P, 

No . 5, Page 361, and attached hereto as Exhibit B. 

40. That Parcel 48 was conveyed to Robert Adams, by a deed which 

expressly made said land subject to the easement/right-of-way was recorded 

among the land records of Fairfax County, Virginia at Deed Book Liber H, 

No. 5 , Page 237. 

41. That the said easement/right-of-way in favor of the land owned 

by Thomas Adame was the only means of ingress and egress to his land, 

including the family cemetery lot situated therein, and ran appurtenant 

to the servient estates known as Parcel 49 owned by Mary Saunders ahd 

Parcel 48 owned by Robert Adams . 

42. That the then heir of Thomas Adams conveyed the land comprising 

the dominant estate to Harold Miller, Trustee, by Deed recorded at Dee d 

Book 4865, Page 13, among the land records of Fairfax County, Vi rginia. 

Said sale occurred on the condition that said cemetery lot be preserved. 

43. By Deed recorded in the Fairfax County Land Records, Book 5572, 

Page 775 Harold Miller, Trustee, conveyed to the Atkissons sole ownership 

of said family cemetery lot. See Plaintiffs' Exhibit C. 

11 

ANDERSON & CORRIE 



FEB-27-1995 13 =05 7032220321 P . 02 

44. By Deed recorded among the land records o f Fairfax County , 

Virginia, at Deed Book 5344, Page 575, Harold Miller, Tr u s t ee, g ranted to 

the At kissons sole ownership of sai d r i ght - of-way leadi n g to sa i d ceme tery 

lot in order for the Atkissons and t heir family to have a means o f ingress 

and egress t o said cemetery lot for maintenance and visitation p urposes. 

See Plaintiffs' Exhibit D. 

45. That in the alternative, the Plaintiffs , a s heirs o f Thomas 

Adams , have an ownership interest in said cemetery lot. In addition 

thereto, all available heirs of Thomas Adams have deeded any rema i ning 

interest they have in the cemetery lot to the Plaint i ffs. 

46. Since that time, the Atkissons are the owners of record of the 

Cemetery Lot, receive tax bills , and have kept up and maintained said 

cemetery lot, including repairing headstones, posting signs, and fencing 

the family lot . The Atkissons used both the cemetery lot and the 

easement/right-of-way up until late 1983 and attempted thereafter, on 

occasion, to visit the cemetery by use of the easement/right-of-way. 

47. That after Mary Saunders death, her interest in Parcel 49 was 

conveyed to Harry Smith, whose daughter, Kathleen Smi th, inheri ted said 

parcel and by deed recorded among the Fairfax County, Virgi nia , Land 

records, Book 3392,Page 72, conveyed her interest to Defendant, Charles 

Hawthorne, sole owner. 

48. That the heirs of Robert Adams granted title to Parcel 48 to 

~aniel Capper and his wife, Ellyn G. Capper, by a deed recorded among the 

land records of Fairfax County, Virginia, at Deed Book 3 6 88, Page 356. 

49. That the Cappers in turn granted title t o Parcel 48 to Charles 

Hawthorne and his wife, Audrey K. Hawthorne, by a deed recorded among the 
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land records of Fairfax County, Virginia, at Deed Book 4603, Page 343. 

SO. That the Hawthornes had full knowl edge as to the existence of 

said cemetery lot and e asement/r ight-of-way by way of discussions with the 

Plaintiff regarding the proposed widening of said e asement/right - of - way . 

51. That during the 1979 re-zoning hearings o n the appl ication of 

Defendant, Charles Hawthorne , f or the r e - zoning of Parce l 48 and Parcel 

49 for residential development, George Atkisson testified a s to the 

existence of said easement/right-of-way. 

52. That prior to the approval of the Hawthornes ' application, t heir 

attorney, Robert A . Lawrence , received corr espondence from Sidney R. 

Steele, Chief Zoning Evaluat ion Branch, Fairfax County Office of 

Comprehensive Rezoning, setting forth an obligation to i nvestigate and 

resolve any exist ing property rights of the Atkissons in the access right­

of-way /easement across the Hawthorne property . A copy of said letter is 

attached hereto as Exhibit E. 

53. Notwithstanding Defendant Hawthornes' knowledge o f said right­

of-way, their obligation to resolve the property rights o f the Atki ssons, 

and the Atkissons' continued efforts to resolve the matter, the 

Hawthornes, without regard to their obligation to the Atkissons, conveyed 

to De f endant, Wexford Associates, Inc. ( "Wexford" ) , Parcel 48 and Parcel 

49 by Deed recorded among the land records of Fairfax County, Virginia at 

Book 5772, Page 497 in 1983. 

54. That Mr. Atkisson, upon discovering the conveyance by the 

Hawthornes of the parcels across which their easement. ran , contacted 

Defendant Wexford to notify them of its legal duty not to obstruct or to 

trespass on the Atkissons' right-of-way and to seek a resolution which 
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would allow Wexford to develop the parcels while preserving the Atkissons' 

access to the family cemetery. 

55. That in late 1983, Defendant Wexford, with deliberate malicious 

and wanton disregard to the Atkissons' property rights. began the 

development of residences known as Section III of Wendover Subdivision, 

physically destroying the s ite of the easement/right-of - way and 

obstructing Plaintiffs' use thereof. 

56. The Defendant Wexford has further obstructed the said 

easement/right-of-way by the development of a detention pond . 

57. That said easement/right-of-way is the sole means of ingress and 

egress from the cemetery lot to the Clark Crossing outlet road leading to 

an improved road. Since the inception of said trespass and obstruction 

by Defendant Wexford and the continuing trespass and obstruction by the 

Defendant Wexford and Defendant "lot owners 11 , the cemetery has been 

landlocked. 

58. The obstructions created by Defendants have made it impossible 

for Plaintiff or his family members to care for or visit their family 

cemetery lot since 1983 without arguably trespassing upon land of 

ne i ghboring owners. Said lot contains the remains of at least ten (10) 

members of the Plaintiffs' family. 

59. That the said easement/right-of - way has been used notoriously , 

continuously, exclusively and openly by Thomas Adams and his descendants, 

including George Atkisson , from the time of conveyance, from Mary Saunders 

and Robert Adams up until late in 1983. 

60. Fairfax County Park Authority has trespassed directly upon said 

cemetery lot and has removed barriers placed by Mr. Atkisson in an attempt 

14 

:!,8i3 

ANDERSON & CORRIE 

. ····-·····- ···-··- ···- - --- - - ---------



FEB- 27-1995 13=08 7032220321 P . 05 

to keep out trespassers . Fairfax County Park Authori ty has used a path 

contrary to an easement/right-of-way which the Atkissons dedicat e d to be 

used for horseback riding, and has trampled directly upon t h e re sting 

places of the Atkissons' ancestors. 

61. Fairfax County Park Authority also owns l a nd ad jacent: to 

Wendover Subdivision, Section III, which was deeded and/or otherwi se 

granted to said Defendant by Defendant hawthorne from Parcel 48 and/ or 

Pa rcel 49 . 

62. That the said easement/ right-of-way in favor of the Atkisson 

cemetery property runs appurtenant to the servi ent estate of sa i d land 

owned by the Fairfax County Park Authority. 

63 . That the Fairfax County Park Authority has or is planning t o 

interrupt and obstruct Plaintiffs' easement/right-of- way from the cemetery 

to the Clark Crossing outlet road by construction of a parking lot on or 

near said easement/right-of-way. 

64. That the Plaintiffs have no plain, adequate, and complete remedy 

at law . 
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COUNT I 

Injunction and Damages for Obstruction 
of Express Easement 

P.06 

65 . That the allegations of Paragraphs 1 though 58, inclusive, are 

re-alleged and incorporated herein by reference . 

66. That the Plaintiffs, George and Carlotta Atkisson, have an 

express easement/right-of -way appurtenant by deed in favor of the dominant 

estate (cemetery lot) which is traceable by a direct chain of tit le 

through to the Defendants herein, having conveyed with the land. 

67 . that the act i ons of Defendant Wexford and the lot owners 

constitute an ongoing and continuing trespass and obstruction of 

Plaintiffs, George and Carlotta Atkisson' s easement/right - of -way which has 

resulted in damages an disrepair to the cemetery lot, violation of 

property rights, diminution in value of the cemetery lot , depri vation of 

use of the cemetery lot by Plaintiffs, George and Carlotta Atkisson and 

has caused emotional d istress of related personal injury to be s uffered 

by the Plaintiffs. 

68. That the Fairfax County Park Authority is prospectively engaged 

in the obstruction of said easement/right-of- way. 

69. WHEREFORE, the Plaintiffs, George and Carlotta Atkisson demand 

a p e rmanent injunct i on against all Defendants to prevent further trespass 

and obstruct ion to family cemetery lot and the easement/right-of-way 

leading thereto, to have any existing impediments and obs tructions removed 

at the expense of Defendants , jointly and severally , and to have a 

declaration of existence and extent of the easement/right-of-way. 

(a) Plaintiffs, George and Carlotta Atkisson f urther 

demand compensatory damages in the amount of THREE HUNDRED 
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THOUSAND DOLLARS ($300,000.00) to be paid jointl y and severally 

by all Defendants for damages to the dominate es t ate , 

diminution in va l ue, deprivation of use of real property. 

intentional infliction of emotional distress and re l a t ed 

personal injury. 

(b ) Plaintiffs, George and Carlotta Atkisson further 

demand punitive damages in the amount of FIVE HUNDRED THOUSAND 

DOLLARS ( $500, 000. 00) to be paid jointly and severally by 

Defendant Wexford for the intentional, malicious and wanton 

trespass and deprivation of property r ights of the Plaintiffs . 

(c) Plaintiffs, George and Carlotta Atkisson further 

request that Defendants be ordered to pay all reasonable 

attorneys~ fees and costs incurred by the Plaintiffs and for 

such other equitable relief as the Court deems appropriate and 

just. 

COUNT II 

Injunction and Damages for Obstruction 
of Implied Easement by Necessity 

7 0. That the allegations of Paragraphs 1 though 63, inclusive , are 

re - alleged and incorporated herein by reference. 

71. That, in the alternative, the Defendants i n fact have o r had 

actual and/or constructive notice of the easement/right-of-way and until 

late 1983 it was, and in many areas remains, visible and well-defined . 

72. That no other means of egress or ingress to the cemetery lot can 

be substituted at the reasonable expense of the Plaintiffs, George a nd 

Carlotta Atkisson and that said easement/right-of-way is necessary f or t he 

r easonable enjoyment of the dominate estate . 
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73 - That the actions of Defendant Wexford and the lot owners 

constitute an ongoing and continuing trespass and obstruction of 

Plaintiffs, George and Carlotta Atkisonn' s easement/right-of-way which has 

resulted in damages an disrepair to the cemetery lot, v iolation of 

property rights, diminution in value of the cemetery lot. deprivation .of 

use of the cemetery lot by Plaintiffs, George and Carlotta Atkisson and 

has caused emotional distress of related personal injury to be suffered 

by the Plaintiffs, George and Carlotta Atkisson . 

74. That the Fairfax cow:ity Park Authority is prospectivel y engaged 

in the obstruction of said easement/right-of-way. 

75 . WHEREFORE, the Plaintiffs, George and Carl otta Atkisson demand 

that the Court find an implied easement/right-of-way by necessity exists 

in favor of the cemetery lot and issue a permanent injunction against all 

Defendants to prevent further trespass and obstruction ·to the 

easement/right-of - way of the family cemete ry lot, to have any existing 

impediments and obstructions removed at the expense of Defendants, jointly 

and severally, excluding Fairfax County Park Authority. 

(a) Plaintiffs, George and Carlotta Atkisson further 

demand compensatory damages in the amount of THREE HUNDRED 

THOUSAND DOLLARS ($300, 000 .00) to be paid jointly and severally 

by all Defendants for damages to the dominate estate, 

diminution in value, deprivat i on of use o f real property, 

intentional infliction of emotional distress and related 

personal inJury. 

(b) Plaintiffs, George and Carlotta Atkisson f urther 

demand p unitive damages in the amount of FIVE HUNDRED THOUSAND 
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DOLLARS ($500 , 000.00) to be paid jointly and several l y by 

Defendant Wexford for the intentional, malicious and wanton 

trespass a n d de privation o f propert y rights o f t h e Pla i ntiffs , 

George and Carl otta Atkisson. 

(c ) Plaintiffs, George and Carlotta At kisson further 

request that Defendants be ordered to pay all reasonable 

attorneys' fees and costs incurred by the Plaintiffs a n d for 

s uch other equitable relief as the Court deems appropri a te and 

just . 

COUNT I I I 

I njunction and Damaqes for Obstru ct i on 
of Prescri pt i ve Ea semen t 

76. That the allegations of Paragraphs 1 though 69, inclusive , are 

r e -alleged and incorporated herein by reference. · 

77 . That, in the alternative, the Plaintiffs, George and Carlotta 

Atkisson adverse use of a private way through the described property owned 

by Defendants had been exclus i ve, continuous and notorious for the period 

o f time exceeding twenty (20) years. 

78. That the Defendants and their predecessor owners of the land now 

compromisi ng Wendover Subdi vision, Section III, knowingl y acqu i e sced i n 

the use of sai d private way by Plaintiffs and Plaintiffs' family f or a 

p e riod exceeding twenty (20) years . 

7 9 . That the actions of Defendant Wexford and the lot owners 

constitute an ongoing a n d conti nuing trespass and obstruction of 

Plaintiffs' easement/ri ght - of-way which has resulted in damages an 

disrepair to the cemetery lot, violation of property rights, diminution 

in val ue o f t h e cemete ry lot, deprivation of use of the cemetery l o t by 
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Plaintiffs, and has caused emot i onal d istress of related p ersonal inj ur y 

to be suffered by the Plaintiffs. 

80. That t he Fai rfax County Park Authority i s pro spective ly engaged 

in t he obstruction of said easement / right-of-way . 

81. WHEREFORE, the Plaintiffs, George and Carlo t ta Atkisson demand 

that the Court find an easement/right-of -way by prescription e x ists i n 

f av or of the cemetery lot and issue a permanent i n j unction against a l l 

De f endants to prevent further trespass and obs truction to t he 

easement /right-of-way of the fami ly cemetery lot , t o have a ny exist ing 

impediments and obstructions removed at the expense o f Defendant s, j ointly 

and severally, excluding Fairfax County Park Au thority. 

(a) Plaintiffs, George and Carl o tta Atkisson f u rther 

demand compensatory damages in the amount of THREE HUNDRED 

THOUSAND DOLLARS ($300, 000 . 00) to be paid jointly and several l y 

by all Defendants for damages to the dominate e state, 

diminution in value, deprivation o f use of real p r operty , 

intentional infliction of emotional distress and related 

personal injury. 

(b) Plaintiffs, George and Carlotta Atkisson further 

demand punitive damages in the amount of FI VE HUNDRED THOUSAND 

DOLLARS ($500,000.00) to be paid jointly and severally by 

Defendant Wexford for the intentional, malici ous a nd want on 

trespass and deprivation of property rights of the Plaintif f s . 

(cl Plaintiffs, George and Carlotta Atkisson further 

request that Defendants be ordered to pay all reasonable 

attorneys' fees and costs incurred by t he Plainti f f s and fo r 
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such other equitable relief as the Court deems appropriate and 

just. 

der, VSB #26233 
Fair La i"i-cle, #220 

rfax, Virginia 22033 
(703) 222-2200 
Counsel for Plaintiffs, 

George and Carlotta Atkisson 

c:\s\nls\atkisson\4TH.t.MEllO.Cao! 
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