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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING

VANCE W. CARTER, JR., ADMINISTRATOR
OF THE ESTATE OF VANCE W. CARTER, SR.,
DECEASED,
CASE NO.

v.

CHESTERFIELD COUNTY HEALTH COMMISSION,
d/b/a LUCY CORR NURSING HOME
Jacob Mast, Director
6800 Lucy Corr Court
Chesterfield, VA 23832
and
LAURA p. FINCH

I

MS

I

RN

Serve at: 1611 Nottoway Avenue
Richmond VA 23227
and
MCV ASSOCIATED PHYSICIANS
Serve:

Margarete Grey Sweeney, Registered Agent
1415 Rhoadmiller Street
Richmond, VA 23220-0097

and
KATIE MARRS, RRT
Serve at: 7807 Halyard Court
Chesterfield VA
and

DEBORAH REAGAN, CRT '
Serve at: 2640 Leafield Terrace
Midlothian VA
and
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BEV.ILL M. DEAN, a.E1Ut
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CHIPPENHAM AND JOHNSTON-WILLIS HOSPITALS, INC.,
Serve:

Marilyn B. Tavenner, Registered Agent
7149 Jahnke Road
Richmond, VA 23225

MOTION FOR JUDGMENT

COMES NOW THE PLAINTIFF, by counsel, and pursuant to
Virginia Code §8.01-50

~ ~.,

moves for judgment against the

defendants, and each of them, jointly and severally, on the
grounds and in the amount as set forth hereinafter.
1.

The plaintiff, Vance W. Carter, Jr. is a resident of

Virginia and on September 8, 1997, qualified as the administrator
of the estate of Vance

w.

Carter, Sr., deceased, in the Circuit

Court of the County of Chesterfield.
2.

The defendants, and each of them, at all relevant

times, were health care providers engaged in a health care
provider-patient relationship with the plaintiff's decedent,
Vance W. Carter, Sr. (hereinafter, "Mr. Carter").
3.

At all relevant times, the defendant, Laura Finch, was

a licensed nurse practitioner, was engaged in a nurse-patient
relationship with Mr. Carter, was employed by the defendant MCV
Associated Physicians and was acting within the scope of that
employment.
4.

At all relevant times, the defendants, Katie Marrs and

Deborah Reagan were respiratory therapists, were health care
providers as defined by the Virginia Medical Malpractice Act,
2
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were engaged in health care provider-patient relationships with
Mr. Carter, were employed by the defendant Chippenham and
Johnston-Willis Hospitals, Inc., and were acting within the sco e
of their employment.
5.

On July 23, 1997, Mr. Carter was discharged from

Southside Regional Hospital to Lucy Carr Nursing Home, operated
by the defendant, Chesterfield County Health Commission.
6.

Prior to his discharge, Mr. Carter underwent a chest

ray which was interpreted as showing a "pneumonic process" in t e
left lung base.
7.

Mr. Carter was suffering from no apparent symptoms of

this "pneumonic process."
8.

Out of an abundance of caution, Mr. Carter's physicia

at Southside Regional Hospital, Dr. Fred Ende, prescribed Floxi ,
200 mg, BID for 7 days.
9.

Dr. Ende neither ordered nor recommended respiratory

therapy for Mr. Carter.
10.

Mr. Carter arrived at the Lucy Carr Nursing Home at

approximately noon on July 23.
11.

Mr. Carter was listed as a "full code" patient at the

Lucy Carr Nursing Home.
12.

Shortly after Mr. Carter's arrival, an order was

written by the defendant Finch, for Mr. Carter to receive
respiratory therapy.
13.

No basis for respiratory therapy was given in the order
I

by Finch.
3
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14.

No physician reviewed the order for respiratory therapy

written by Finch.
15.

An

order timed 7/23/97 1:15 p.m. calls for respiratory

therapy to provide jet aerosol treatments of Albuterol four times
per day and as needed for seven days.
16.

There was no medical indication for the above order.

17.

The above-referenced Albuterol order was written by the

defendant Finch.
18.

In the alternative, the above-referenced Albuterol

order was written by the defendant Deborah Reagan.
19.

In the further alternative, the above-referenced

Albuterol order was written by the defendant Katie Marrs.
20.

In the further alternative, the above-referenced

Albuterol order was written by another employee of the defendant
Chippenham and Johnston-Willis Hospitals, Inc.
21.

In the further alternative, the above-referenced

Albuterol order was written by an employee of the defendant
Chesterfield Health Commission, d/b/a Lucy Corr Nursing Home.
22.

The order for Albuterol was never reviewed or approved

by any physician.
23.

Sometime in the afternoon of July 23, 1997, Mr. Carter

was given his first Albuterol treatment, administered by thedefendant, Deborah Reagan and/or the defendant Katie Marrs.
24.

Prior to the administration of· the Albuterol treatment,

Mr. Carter's oxygen saturation on room air, by pulse oximetry,
was 94%.

4
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25.

The stated goal of respiratory therapy was to maintaip

Mr. Carter's oxygen saturation above 90%.
26.

Subsequent to the Albuterol therapy, Mr. Carter began

complaining of chest discomfort and his heart rate and
respirations were noted to have elevated.

His oxygen saturation

on room air by pulse oximetry had dropped to 85%.
27.

Mr. Carter received oxygen by nasal cannula, and was

suffering chest pain, diaphoresis and pain radiating into both
arms.
28.

Notwithstanding Mr. Carter's obvious distress, the

defendant Deborah Reagan and/or the defendant Katie Marrs
nevertheless attempted yet another Albuterol treatment, but Mr.
Carter was unable to tolerate it.
29.

In addition to the foregoing difficulties, and despite

increasing his oxygen, Mr. Carter became cyanotic, and his
shortness of breath increased.
30.

The first signs of Mr. Carter's aforesaid distress are

noted in the chart as having been observed at "1730.
31.

11

Mr. Carter's family was not called until "1900," at

which time Mr. Carter's daughter-in-law requested that he be
transferred to Southside Regional Hospital.
32.

Mr. Carter was not transferred to Southside Regional

Hospital.
33.

As of "1945," 911 had not been called by any defendant

or agent of any of the defendants, nor had any arrangements been
made by them to transport Mr. Carter to the hospital.
5

5

34.
having

11

At "1945," Mr. Carter's condition had deteriorated,
almost no air exchange with respirations."

35.

At "1948" Mr. Carter was noted to have no pulse and no

respirations.
36.

No effort to resuscitate him was made.

At no time during Mr. Carter's distress did any of the

defendants or anyone acting on their behalf call 911 or for an
ambulance.
37.

At no time during Mr. Carter's distress did any of the

defendants or anyone acting on their behalf make any attempt to
resuscitate him.
38.

The ordering of Albuterol therapy was negligent.

39.

The first administration of Albuterol therapy was

negligent.
40.

The second administration of Albuterol therapy was

negligent.
41.

The failure to respond in a timely and effective way to

Mr. Carter's distress by all defendants, and each of them, was
negligent.
42.

As a direct and proximate result of the foregoing acts

of negligence by all defendants, and each of them, Mr. Carter
suffered a myocardial infarction, and then died from that
myocardial infarction.
WHEREFORE, the plaintiffs demand judgment against the
defendants, jointly and severally, in the amount of ONE MILLION
DOLLARS {$1,000,000.00), plus interest from July 23, 1997, plus

6
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costs, and such other relief as the court may deem fit and
proper.
TRIAL BY JURY IS DEMANDED.

VANCE W. CARTER, JR., ADMINIST TOR
OF THE ESTATE OF VANCE W. CARTE ,
SR . I DECEASED

Malcolm P. McConnell III
SHEWMAKE, BARONIAN & PARKINSON
5413 Patterson Avenue
Suite 101
P.O. Box 17675
Richmond, Virginia 23226
{804) 288-9030
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VIRGINIA:
CIRCUIT COURT OF THE CITY OF RICHMOND,
John Marshall Courts Building

.
.
.
..

VANCE W. CARTER, JR., ADMIN.
OF THE ESTATE OF VANCE W.
CARTER, SR.

v.
CHESTERFIELD COUNTY HEALTH
CENTER COMMISSION D/B/A LUCY
CORR NURSING HOME, LAURA P.
FINCH, MS, RN, MCV ASSOCIATED
PHYSICIANS, KATIE MARRS, RRT,
DEBORAH REAGAN, CRT, AND
CHIPPENHAM AND JOHNSTON-WILLIS
HOSPITALS, INC.

.

.

Case No. LE-745-3

RECEIV'ED & FILED
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SPECIAL PLEA
This defendant, Chesterfield County Health Center Commission
d/b/a Lucy Carr Nursing Home, by counsel, for its Special Plea to
the Motion for Judgment, comes and states the following:
1.

Plaintiff

alleges

that

on or

about July

23,

1997,

decedent was discharged from southside Regional Hospital to Lucy
Carr Nursing Home.
2.

Lucy Corr Nursing Home, located in Chesterfield county,

Virginia, is an agency of the Commonwealth of Virginia and, as
such, is entitled to protection under the doctrine of sovereign
immunity.
WHEREFORE, this defendant respectfully moves the court to
dismiss this action as to it, with its costs expended herein.
CHESTERFIELD COUNTY HEALTH CENTER
COMMISSION D/B/A LUCY CORR NURSING
HOME

By Counsel

8
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Frank B. Miller, III (VSB#05714)
Jack B. Catlett (VSB#21873)
Sands Anderson Marks & Miller, P.C.
P. o. Box 1998
Richmond, VA 23218-1998
(804) 783-7255

CERTIFICATE
I hereby certify that on this
true copy

of the

foregoing

...v.

1o --

day of April, 1998, a

Special Plea was mailed,

prepaid, to:
Malcolm P. McConnell, III, Esquire
Shewmake, Baronian & Parkinson
P. o. Box 17675
Richmond, VA 23226
Counsel for Plaintiff
Mary M. H. Priddy, Esquire
McGuire, Woods, Battle & Boothe
One James Center
901 East Cary Street
Richmond, VA 23219-4030
Counsel for Katie Marrs, RRT, Deborah Regan, CRT,
and Chippenham and Johnston-Willis Hospitals, Inc.
John Fitzpatrick, Esquire
LeClair Ryan
707 E. Main Street, 11th Floor
Richmond, VA 23219
Counsel for Laura P. Finch, MS, RN
and MCV Associated Physicia~

000023\037889\specplea
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V I R G I N I A :
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND
JOHN MARSHALL COURTS BUILDING

VANCE W. CARTER, JR., Administrator
of the Estate of VANCE W. CARTER, SR.,
deceased,
Plaintiff,

)
)
)
)
)
)

v.

)
)

CHESTERFIELD COUNTY HEALTH COMMISSION,
d/b/a LUCY CORR NURSING HOME,
LAURA P. FINCH, MS, RN,
MCV ASSOCIATED PHYSCI~NS,
KATIE MARRS, RRT,
DEBORAH REAGAN, CRT,
and
CHIPPENHAM & JOHNSTON-WILLIS HOSPITALS,
INC.,

)
)
)
)
)
)
)
)
)

Case No. LE-745

............~·--· ........

-·
1R.

)

Defendants.

)

gJf~
·j

GROUNDS OF DEFENSE
OF
DEFENDANTS CHIPPENHAM & JOHNSTON
WILLIS HOSPITALS, INC.,
KATIE MARRS . RRT AND DEBORAH REAGAN. CRT

l;· .

.:. ..19IJ..lK;··
IfF~·:

COME NOW defendants, Chippenharn & Johnston-Willis Hospitals,
Inc., Katie Marrs, RRT and Deborah Reagan, CRT, by counsel, and
for their Grounds of Defense to the Motion for Judgment filed
herein, state as follows:
1.

No sum is due and owing by them to the plaintiff.

2.

They deny that they or any of their agents, servants or

employees breached any applicable standard of care due and owing
the plaintiff herein.

10
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3.

Neither they nor any of their agents, servants or

employees were guilty of any negligence or other breach of duty
which proximately contributed to cause the plaintiff's alleged
injuries.
4.

They will allege that the plaintiff's cause of action

is barred by the applicable statute of limitations should such
defense be supported by further investigation, discovery, or
evidence at trial.
5.

They will allege that the plaintiff's action is barr

by the doctrine of contributory negligence and/or assumption o
the risk should such defense be supported by further
investigation, discovery, or evidence at trial.
6.

They will rely on the defenses of estoppel, failure

mitigate damages, unavoidable accident, negligence of others

o
o~er

whom this defendant had no control, accord and satisfaction or/
any other defenses which they may deem appropriate upon furthe
investigation, discovery or evidence at trial.
7.

They deny that plaintiff has been injured and/or

damaged as alleged and call for strict proof thereof.
8.

Defendants are without sufficient information to admit

or deny the allegations in paragraph 1 of the Motion for Judgmlnt
and accordingly, they are denied.
9.

Defendants admit that at all times relevant they wer

health care providers, but deny all other allegations in

-2-
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paragraph 2 of the Motion for Judgment.
10.

Defendants are without sufficient information to admit

or deny the allegations in paragraph 3 of the Motion for Judgment
and accordingly, they are denied.
11.

Defendants admit that defendant Marrs and defendant

Reagan are respiratory therapists and that they are health care
providers as defined by the Virginia Medical Malpractice Act and
that they were employed by Chippenham & Johnston-Willis
Hospitals, Inc. and were acting within the scope of their
employment, but deny all other allegations in paragraph 4 of the
Motion for Judgment.
12.

Defendants admit that plaintiff's medical records speak

for themselves, but at this time are without sufficient
information to admit or deny each of the specific factual
allegations contained in paragraphs 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, 35, 36 and 37 and accordingly, they are
denied.
13.

Defendants deny the allegations in paragraphs 38, 39,

40, 41 and 42 of the Motion for Judgment.
14.

Each and every allegation not expressly admitted herein

is denied.
WHEREFORE, defendants move that this action against them be
dismissed and that they be awarded their costs herein expended.

-3-
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A TRIAL BY JURY IS DEMANDED.
CHIPPENHAM & JOHNSTON-WILLIS
HOSPITALS, INC., KATIE MARRS, R:T,
AND DEBORAH REAGAN, CRT

Mary M. H. Priddy
McGUIRE, WOODS, BATTLE & BOOTHE LLP
One James Center
Richmond, Virginia 23219
(804) 775-1027
CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Grounds of
Defense was mailed on this

~~day of April, 1998 to:

Malcolm P. McConnell, III, Esquire
Shewmake, Baronian & Parkinson
5413 Patterson Avenue, Suite 101
Post Office Box 17675
Richmond, Virginia 23226
Frank B. Miller, III, Esquire
Sands, Anderson, Marks & Miller
Post Office Box 1998
Richmond, Virginia 23218-1998
John Fitzpatrick, Esquire
LeClair Ryan
707 East Main Street, 11th floor
Richmond, Virginia 23219

-4-
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VIRGIN I A:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
JOHN l\1ARSHALL COURTS BUILDING
VANCE W. CARTER, JR., ADMIN.
OF THE ESTATE OF VANCE W.
CARTER, SR.,
Plaintiff.

)

)
)
)
)
)

)

~

CASE NO. LE..745-3

)
CHESTERFIELD COUNTY HEALTH)
CENTER COMMISSION d/b/a LUCY )
CORR NUSING HOME, et. al.,
)
)
Defendants.
)
BRIEF IN SUPPORT OF DEFENDANT'S PLEA
OF SOVEREIGN IMMUNITY
COMES NO\V defendant Chesterfield County Health Center Commission, by
counsel, and files this brief in support of its plea of sovereign immunity. Defendant
states in support:
The defendant was established in accordance with the former Va. Code Ann.
§15.1-1514, et. seq. (now codified as §15.2-5200). The first question to address is
whether the defendant is a local political subdivision entitled to the same sovereign
immunity as a municipal corporation, and, secondly, whether its actions are governmental
or proprietary. See VEPCO v. Hanzpton Red. Authority, 217 Va. 30 (1976). In VEP_CO, a
personal injury case, the Supreme Court of Virginia was called upon to decide whether
the Hampton Redevelopment Authority was an arm of the Commonwealth or a local

_.,.

.
1

\

..

.. J . . ......_. .-Lt.~--···········
·-·· _
~

.

... .,..,_,..._
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political subdivision to be treated as a municipal corporation. ld. at 32-33. The Court
noted:
In Sntith, we said that two basic factors must be considered in
determining whether a particular entity occupies the status of
a municipal corporation: first, what attributes of municipality
the entity possesses; and, second, in light of this initial
consideration, the particular purpose for detern1ining whether
a municipal corporation is present.

Id. at 33 (citing Hantpton Roads Sanitation District Conunission v. Sntith, 193 Va. 371,
377, 68 S.E.2d 497, 501 (1952)). The Supreme Court has announced the following six
attributes of a municipal corporationfor purposes of determining whether a local polit!"cal
subdivision is the same: 1) is it a political subdivision of the Commonwealth with publ c
and corporate powers; 2) does it serves a public purpose; 3) does it has a common seal,
may it sue and be sued, enter into contracts and acquire, hold, and dispose of its reveLe
and its real and personal property; 4) does it possess the power of eminent domain;

5~

may it borrow money and issue tax exempt bonds; and 6) is the corporate managemeJt is
vested in a board or com:nission. !d. (citing City of Riclunond v. Riclznzond Metropolit

Authority, 210 Va. 645, 647, 172 S.E.2d 831, 832 (1970)).
In the case at bar, the defendant meets both tests in order to be considered a
local political subdivision in order to be treated as a municipal corporation. The
defendant could only be created through the adoption of a resolution of the local
governing body. See Va. Code Ann. §15.2-5202. The defendant serves a public purpo e
as it can only be formed if the local governing body determines there is a need to pr teet
the public health and welfare. /d. The defendant has the power to sue and be sued,
2
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adopt a seal, sell real and personal property, to borrow money. See Va. Code Ann. §15.25205. The defendant also possesses the power of eminent domain to acquire real
property. See Va. Code Ann. §15.2-5214. The defendant may issue bonds. See Va. Code
Ann. §15.2-5208. Finally, the corporate body is a commission or board. See Va. Code
Ann. § 15.2-5204. The Court will note that defendant's "Disclosure of Ownership and
Control Interest Statement" filed with the United States Department of Health and
Human Services notes that Lucy Corr Nusing Home is a government entity. (Exhibit A).
Thus, the defendant clearly possesses all of the attributes of a local municipal
corporation under the first prong of the analysis. 1
If it is determined that the local political subdivision is to be treated as a
municipal corporation then the inquiry turns to the governmental versus proprietary
distinction. VEPCO v. Hanzpton Red. Authority, 217 Va. at 34. As the Supreme Court
stated with respect to the type of immunity a municipal corporation is entitled to:

In Virginia, a municipality is not entitled to the same
immunity from tort liability that is enjoyed by the
Commonwealth. A municipality acts in a dual capacity, the
one governmental and the other proprietary. In failing to
perform or in negligently performing governmental functions,
the municipality is immune from tort liability. With respect
to proprietary functions, however, it is not so immune.

1

The defendant also meets the second test. The purpose behind establishing the
defendant was to promote the health and welfare of the citizens of Chesterfield County
and the surrounding locale. As the Court noted in Hantpton Red. Authority at 34,
"Indeed, for purposes of uniformity in determining tort immunity, a municipal housing
authority should be held to occupy the same status as the municipality which brings it
ipto existence and oversees its activities."

3
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/d. (citations omitted). Thus, the Court must now determine whether the defendant was
engaged in governmental or proprietary functions in order to determine whether th
alleged acts of negligence are barred by sovereign immunity.
The focus with respect to this defendant is whether its operation of the Lucy ~orr
Nursing Home is a governmental or proprietary function. In April 1867 the Virginir
Supreme Court held that providing medical treatment through public hospitals is a
governn1ental function entitling the entity to sovereign immunity. The City of Richmond v.

I

Long's adnz 'rs, 58 Va. ( 17 Gratt.) 375 ( 1867). 1'he Virginia Attorney General has
subsequently cited this opinion as support for the finding that providing health care by a
municipal corporation is a governmental function. 1984-85 Op. Va. Att'y Gen. 93.
More recently the Virginia Supreme Court has relied upon Long's adnz 'rs for
support in its holding that providing ambulance service is a governmental function.

Edwards v. City of Portsnzoutlz, 237 Va. 167 (1989). In this case the plaintiff argued hat
in providing ambulance services the City engaged in proprietary functions. The Cour
held that since the City could only provide service upon a finding that it was necessary to
promote public health and that there were provisions in the Virginia Code section
allowing a city to own and operate such a service demonstrated that the municipal
corporation exercised its police pow~rs. lei. at 171. The Court stated in its opinion,
"Where a local government exercises powers delegated or imposed, it performs a .
governmental function." /d. The Court was unpersuaded by the plaintiffs argumen that

I

the ambulance service was not a governmental function because other private entit"es
provide the same service. /d. The Court stated in rejecting this theory:

4
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WHEREFORE, defendant Chesterfield County Health Center Commission moves
this Court to sustain its plea of sovereign immunity and dismiss the claim against it with
prejudice.
CHESTERFIELD COUNTY HEALTH
CENTER COMMISSION D/B/A LUCY
CORR NURSING HOME

By Counsel

&-~

Frank B. Milllr, III (VSB #05714)
Collin J. Hite (VSB #38869)
Sands Anderson Marks & Miller, P.C.
P. 0. Box 1998
Richmond, VA 23218-1998
(804) 783-7255

CERTIFICATE
I hereby certify that on this

Y+b

day of September, 1998, a true copy of the

foregoing Brief in Support of Defendant's Plea of Sovereign Immunity was sent by
facsimile and U.S. Mail, postage prepaid, to:
Malcolm P. McConnell, III, Esquire
Shewmake, Baronian & Parkinson
P. 0. Box 17675
Richmond, VA 23226
Counsel for Plaintiff
Henry H. McVey, III, Esquire
McGuire, Woods, Battle & Boothe
One James Center
901 East Cary Street
Richmond, VA 23219-4030
Counsel for Katie Marrs, RRT, Deborah Reagan, CRT,
and Chippenham and Johnston-Willis Hospitals, Inc.
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In our opinion, the test cannot be whether the same thing is
done by private entities, but rather whether, in providing such
services, the governmental entity is exercising the powers and
duties of government conferred by law for the general benefit
and well-being of its citizens. Nor are we persuaded that
charging fees renders the ambulance services proprietary.
This is so because, as we noted above, in providing the
ambulance services, the City was exercising its police power.
Thus, even if fees were charged, the governmental aspect of
the undertaking is co.ntrolJing.

/d. at 171-72. (citations omitted).

Based on the authority cited, defendant Chesterfield County Health Center
Commission is entitled to sovereign immunity in the operation of the Lucy Corr Nu sing
Horne. It is clear from the motion for judgment that the defendant was providing
medical treatment to Mr. Carter after his release from the hospital.2 Thus, the
defendant was performing a governmental function in its operation of Lucy Corr Ntrsing
Home in providing medical care to Mr. Carter. As such, the defendant is entitled

i

sovereign immunity in the exercise of its police powers carrying out this governmenral
function of providing medical care.

2

The Court will note that the Va. Code Ann. § 15.2-5201 defines "hospital" or " ealth
center" as including nursing homes which provide care, treatment of sick or infirm
persons. The purpose of the defendant, as stated in its By-Laws, is to". .(a) acqu re,
construct, and operate health center facilities, particularly nursing homes, for the brnefit
and welfare of low income and other persons from Chesterfield and surrounding alas
o" (Exhibit B).
0

o

5
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o

Kelvin L. Newsome, Esquire
LeClair Ryan
707 E. Main Street
Richmond, VA 23219
Counsel for Laura P. Finch, MS, RN
and MCV Associated Physicians

000023\037889\PLEADRF
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•pert~tMnt

of tM«tth and Human ~•rvlc••
•attn Ca(o Financing Administration
.

1

'

'

_____________( ·-\· ..

Oi.iii.

NO"~

DISCLOSURE OF OWNE:.RSHIP AND CONTROL INTE:11EST STATEM~NT
ldenti •n

lnfonnation

_rfield Count riealth Center Couwissicn

Vendor No.

Provider No.

018/A

' "'•'M of Entity

Corr
City. County. State

23832

Qo.esterfiel.d, V1rginia

i&:O lucy CotT Court

•) (To be compl!ted by HCFA Regional OfftCGJ
Chain Affiliate No.
·
DDDCIID l81
. Answ« the foRowfng qtMstions by chedcfng •eves.. « ••No''. If any of the questions are answered •·ves··. list names and addresSes of!incfividuaJs or

xpotdons under Remarics on page 2. Identity each Item number to be continued.

A.

/

Ate there any lncfMduals « organlza:Uons having a direct or Indirect ownership OC' control Interest of S pen:ent or· more in the ln$Citutiion.
or agency that have been convicted of a criminal offense related to tM Involvement of such persons. or organ·
ln any of
the pograms estabUshed by Titles XVIII, XIX. or XX?
organizations,

Oves

[X]

No

LB2

or a

B. Ate there any directors, officers,

agents, OC' managing employees of the Institution, agency or organization who have ever been
criminal offense related to the1r Involvement In such programs estabrashed by Trttes XVIII. XIX. or XX?
· Oves [!]No

C.

L83

Are there any lncfrviduals currently employed by the Institution, agency, or organization In a managerial, accounting, aualting,
capacity who were employed by the Institution's, organization's. or agency•s fiscal Intermediary or carrier within the IJ(evious 1
(T"rtle

XVIII providers only)
LB4

Ust names, addre5ses for Individuals, or the EIN for organizations having direct or indirect ownership or a COt11trol:ling
(See Instructions for definition of ownership and controlling interest.) List any additional names and addresses. under ''R1em:uk.!~r·
more than one individual Is reported and any of these persons are related to each other. this must be reported under Re1ma1rf<sJ

LBS

(b)

Type of Entity:

(c)

l86

Sole Proprietorship

Associat~"C :--: :··. r

· :•

If the disclosing entity Is a corporation, fist names. addresses of th'e Oi~ect~rs. an~ EINs

box

·::.: .

of

=tleck appropriate
for
the
.. ~.
.
.
(d) Are any owners of the disclosing entity also owners of other MedicareiM.edicaid facilities? (Example, sote proprietor, oartnership or members

~o(·Board
·

O\ Oirectors~)llf yes. fist names, addresses of individuals and ~rovider numbers.
'· · · ·

· .. ~

-

·

• ,,.

(~!ltiC ~ •

··

·· t~,:~i

...
.....

·. .! . .; )e.:.... r

:~

••

0

-e.·· •........ •.
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O~e~-;.[i] "No

LB7

ue~rlmen'

c.n

ne~un

••.u .• •-:··· ..·: ......... ••...

IV. (a)
(bJ

{c)

Has there been a change in ownership c

• -···· *'t't'•"'•'-='-'

-~

\

c;.:.

Hearth Care Finc.nc•ng Admrnrstrauoo

OMS No. 0938-0086

I

----~----------~~-

trol withcn the last year?

If yes. give date

0

Yes

[il

No

Lee

Oo you anticipate any change of owner::;hip oc contcot wcthrn the year?
H yes. when?

oYes

GJ

No

LB9

0

[!] No.

Oo you anticipate filing for bankruptcy within the year?
If yes. when?

·

this facility operated by a management company. or leased in whole
If yes. give date of change 1n operations

Oves [i)

No

LB12

(iJ

No

lB13

Is this facility chain affiliated? (If yes. list name. address of Corporation. and EIN)
EIN I

Name

LB10
LB11

•

VI. Has there been a change irl Administrator. Director of Nursing or Medical Director within the last year?
VII. (a)

Yes

oc part by another organization?

DYes

Address

,
lB14
VII. (b) If the answer to Question Vll.a. is No, was Che facility ever affiliated with a chain?
(If YES. fist Name. Address of Cctooration and EIN)
·
Name
•
EIN I

DYes

[jJ

No

l818

Address

l819
VIII. Have you increased your bed capacity by 10% or more or by 10 beds. whichever is greater. within the last 2 years?
DYes

If yes. give year of change

lB16 Prior beds

Current beds

[X)

No

lB15

LB17

WER KNOWINGLY AND WillFULLY MAKES OR CAUS~S TO BE MADE A FAlSE STATEMENT OR REPRESENTATION OF THIS STATEMENT
;E PROSECUTED UNDER APPLICABLE FEDERAL OR STATE LAWS. IN ADDITION. KNOWINGlY AND WILLFULLY FAILING TO FULLY AND
.1RATELY DISCLOSE THE INFORMATION REQUESTED MAY RESULT IN DENIAL OF A REQUEST TO PARTICIPATE OR WHERE THE ENTITY
·ALREADY PARTICIPATES. A TERMINATION OF ITS AGREEMENT OR CONTRACT WITH THE STATE AGENCY OR THE SECRETARY. AS
APPROPRIATE.
Name of Authorized Representative (Typed)

.

.

Title

\

Jdni.nistrator
Signature

Remart<s

EIN No:

22
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HEALTH CENTER COHH:ISS:ION

ARrl:CLE X
DEFJlO:TJ:ONS

••cotamission•• metans the "Health center ColDlllis:s:ion for the
county o~ Chesterfield (hereinafter referred to aG·•co~ty"),
a publ.ic body corporate created by the county of Cheste2:rield
in accordance vi.th 'l'itl.e 15.1, Chapter 37 of the cdde of
Vjrqinia, for the purpose or acquiring', constructing, and
operating nursing homes or other health care faciiities
permitted by the Act.

"Governinq body•• means the board of supervisorfi of a·
county, the counci1 of a city, or any other board or body in
which the powers"or a county or city are vested by 1awr
•(He" 1neans

any 111etuber or officer of

the CollUili sion,

whether male or female.
ARTICLE J:J:
Nl\.ME

the

The naJne of
body for which these by-1aws are
is the· "Healtn CentQr . Commission for the
Chesterfield, hereinafter referred to as·"the
~J:CLE

l:I:J:

PURPOSES AND Dtr.rJ:ES OF THE COMHISSJ:ON

Section 1.

General.

.

.

.

The Commission's pr.imary purposes are to (a) amire,
construct, and. operate heQ1th center ~aciliti.es, parti ularly

nursing homes, for the benefit and ve1fare of 1ow inc me and
other persons rrom Chesterfield and surrounding areas; (b) to
• ca:r:ry out such business as may be required in conduct • g the
- -·. af.f.~irs of such facilities and programs; and (c:) to make rules

- -· ···and

regu1ations for the governance and operation o~ such
faci1ities and programs, provided that: such ru1es and
. regulations are not inconsistent with County, sta.te or !ederal
laws.
Section 2.

The

'\:

Hiring Staff and Fixing Rates of CQmpensa·ion.

c~iss~on s~a11

hire a suitab1e AdministraJor and

shall delegate appropriat~ authority to the.Adm.inistra't:or for
the conduct and management of its facilities and prfgra~s.
The Commission shall establish the schedules of comp1sation

for staff.

The Co~i:,~:;: .may. d~~eqate responsibility to the
.~-~.
NDANT'$·1! ~
.. ,~&!i1 EXHI8it·-~~~

·~'&"~~

r~.~~i;~~t 2 3
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Administrator
for recruitin<; staff,
~election
of key
staff, hirinq subordinate staff, and reco~ending
rates of co~pensation for star~ other than the Administrator.

~an~ge=ent

Section 3.

£stablishment of Policies.

The
Co~ission
shall
a~s~e
responsibility
fer
establishinq general policies and guidelines for use by the
Administrator in the operation of the facilities and progralllS
under the direction of the Commission. ~he Commission shall

define the authority and responsibility de1etga.ted to the
Administrator.

Section 4.

rreparatiori

of

Annual Reports.

The Commission shall have prepared an annual report, or
annual re:ports, · on the operation of the Health Center
commissior. . during successive twelve-month intervals.
The
reports shall include at least the folloving information:

a.

Client information (aggregate):
•
•
•
•

b.

Total and average nu~ber served
Age
Condition of health
Jurisdiction of residence

Financial· info~ation and s~ary of assets:

•
•
•

statement of income and expenses
Amount of funds rec~ived from
jurisdictions, by jurisdiction
Inyentory and value of·prpperty

local

The preparation of an annual report or reports shall be
by the-~issicn, which sba11 dete~ine also the
distribution and use of each such report.
~cheduled

ARTJ:CLE IV
MEk:BERs
OF THE COMMISSION
.
.
• • • . •"

The Commission sha11 consist of five members from
Chesterfie1d County, appointed by the County Board of
Supervisors, unti1 Ju1y 1, 1993, and thereafter seven members.

-2-
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Term of Appointment.

The term of appointment for members shall be ~our ye'-rs;
provided, hoveve.r, that any lD.ember may be reJnoved at any 1:i1D.e
by the Board or supervisors, and a new mGmber appointe~ to
complete such member's tera. No Collmlis~ioner shall serve ~ore
than tvo consQcutive tQrms.
Notwithstanding the ~orego g,
the initial commission members shall be ror staggered t
as
provided by the Board of Supervisors.

Section J.

Compensation.

Members •ay be compensated £or necessary expe ses
incurred in serving on the Commission and authorized by the
commission.
ARTJ:CLE V

OFFXCERS
Section 1.

Officers.

The following offices shall be established:

a.

Chairman

b.

Vi.ce Cha.irxnan

c.

Secretary

On1y'lllem.bers· oi-"th"a Commission may be el.ected to fil the
offices of Chairman • and Vice Chainuan.
The effie:
of
Secretary •ay be ri~Ied by a comm~ssion member elected to the
position, or it may.b~·filled by the Chairman's appoin ent.
:If fi1l.ed by appointment, the off.iee of Secretary 111ay be held
by the Adlllinistrator, or by another administrative
taff
1

ltlelnber.

Section 2.

Elections.

Selections for officers shall be held annually a
. first regular Cowdssion meeting after July 1 of each cal
year.·

the
dar

.........

--_-:-: :.s~~t"ion

3.

Nominations.

No later than June 30 of each cal.endar yea:r 1 the
Commission shall nominate one candidate for each office. o be
f.i11ed by"election. Nominations sha11 be made from the~looi
at a regular meeting of the Cotnmission. l:lDJllediatel.y foll wing
the tneeting at which the slate of nolllinees is forlllulate • the
Secret~ vi11 ensure that the 1ist of nominees is seft to
·every commission aember for co~sideration prior to e1ec ion.
-3-
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vote required to elect.

A =ajority vote o! the Commission is r~quired for
election to any office. Where the position is uncontested,
Qlection ~ay be by acclamation.
Section 5.

Terms end tenure or ottice.

The term of each office shall be one year co~encing
upon completion of the vote to el~ct, and
tQnui.natinq upon the. election o~ a successor.
Any oft" ice
shall become vacant if the incumbent ceases to be a •~er of
the Commission. if an office·becomes vacant for any reason,
it shall be filled by nomination and election of a replace.ment
at the next regular Commission aeeting having a majority of
members present. ~he nevly elected officer shall complete the
~ediately

tha·officer he succeeded.

unexpire~ter.m·of

An elected officer shall be e1iqible to succeed himselt

for an unl~ited number of te~s, and may be elected again to
any office arter be has not served for any period of t~e.

Section 6.

a.
·~.·

puties and powers of officers.
Chainnan

The Chairman shall issue calls ~or Jneetings, and preside
over al.l 1neetings of the Coxzmiiss.ion except vhen not in
attendance.
The Chairman shall be eligible to vote on al1
issues.
He shall be eiU.powered to authenticate · by· his
signature, when necessary, all the acts, orders 1 · and
·proceedings of the Commis:sion, in carrying out its vi.ll. He
1nay appoint members to committees; he 1Jlay ~ppoint a Secretary
to the Commission if one is not elected; and he may delegate
to the Administrator responsibi1ity for ca~ing out specific
tasks that are to be performed in support of, or on behalf of,
the Commission.
b.

Vice Chairman

The Vice Chairlnan sha11 act as Chairman vhen the elected
_.
-·
.Chaionan
is absent. :. ·
., -- . -· ....... .

'- :·. ..

c.
The Secretary prepares for the comaission all
business that has not been assigned to others. The Secretary
~ay be assigned to (1f prepare·andfar attest to ~utes of
Cotnmission meetings, (2) prepare aqenda and lileetinq 1nateria1s,
(3) ~ssue notices at the request. of the Chairman, (4) c~nduct
rout1ne correspondence on behalf of th~Coamission.

-4-
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ARTXCLE Vl:
COMKrr.rEES

The Commission •ay establish any special committees i t
deeJD.S desirabl.e. The CoJDllliss~on ·JDay include individua.ls o er
than commi&sion members on co~ittees it creates.
Commi tee
cha~en shall be commission m~er& who may be appointe
to
·these positions by the Chairman of the commission.
The
Chairman of the commission also shall serve as an·ex-off cio
=ember of each committee that is estab1ished:
ARTJ:CLE VD:
DUTIES OF mE ADKDf.ISTRA.TOR

The Ad.Jainistrator shall serve as Chief Executive 01:f ~cer
for
Commission, and ·shall act undQr the i~ed,~ate
direction of ~e Chairman. He 111ay serve as Secretary of the
Commission if appointed to that position by the ·Chairman. He
is expected to recommend proqra•s and financial plans and to
conduct day-to-day business of the commission. AS de1eg~ted
by the Commission, he may recruit staff, select key lilanag~ent
staff, hire subordinate staff, and recommend rates of
compensation for staff other than the Administrator.
H is
responsible "for keeping the Commission informed of lo<f:l,
regiona1, state and federal ~attars vhiCh affect the policies
of the Commission and the operations of the fac11ities and

the

._..

programs •

~

ARTJ:CLE VD::I
HEETrnGs

section l..

Freque·nCv
... .. .•• .

The commission·sha11 meet at least quarterly, and s a11
meet at the call of.. the chairman as deemed ·necessary, or
a call issued by·a majority of the ComMission.
The dat
regular meetings
shall
be
set
by
the
Commission.
.
.

Section 2.

Quorum.

- -- .••. :_·::.:-::A silllp1e tnaj ority of ColDlllission mel1mers shall.

--···a: ·quorwu.

Section 3 •

Votes •

l:J.:l lrlaking any resolution,

in .adopting any pla
any. proposal, action shall be take~ by a s
maJorJ..ty vote of those present who are e111powered to vote. All
votes shall be a •atter of record and shall be reflecte~ in
~inutes of the Co~ission meetings.
apl?ro~l..ng

-s-
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Section 4.

Minutes.

Minutes shall be kept o! all regular and special
of the Co=mission.
Section 5.

Special Meetings.

~e.etinqs

.

meetings may be called, vith the matters to be
considered set out in advance of the meeting date.
Other
business JD.ay be conducted at a special l:Ueeting if agreement to
do so is expressed by a tva-thirds vote o£ the entire
CotDlllission.
Sp~cial

Section 6.

Attendance.

The Chainnan vill review attendance by appointed members
on a periodic basis, and will notify the Board of supervisors
if a ~emher.bas excessive absences fro~ regular·co~ission
1neetings.
•-

•

:; •.

AR.TJ:c:::t.E XX

PARLl:Almcr'AR.Y PROCEDURE

:rn
all
matters
of
parliamentary
procedure
not
specifical1y covered by the by-1avs, Roberts Rules. of order,
the most recent edition, shall apply.
·
...._./

ARTI:CLE X
AMENDMENT OF' BY-LAWS

Ahy

proposed

amendment

to

these

~-1avs

sha11

be

presented in writing to members of the Commission at a regular
. maeting of the commission, and may not be subject to vote
unti1 the next regular JD.eeting of the Coliilllission. TWo-thirds
of the entire co~ission must vote in concurrence to effect
adoption of any proposed .amendment to the by-laws.
The
Commission shall not vote to adopt amendlnents that ~re
inconsistent Yith county, state or federa1 1aws.

HEAL~

ARTICLE Xl:
CENTER VOX..tJNTAR.~ AtJ:Xl:Ll:A.R.Y

.· -

The commission shall be. responsible for fostering the
organization of vo1unteers consisting of interested lD.e.mbers of
the Health Center conununity. The organization shall be knovn
as the Lucy corr .Nursing Hotue Volwt't.ary Auxi1iary.
The
Auxiliary shall be authorized to engage in act~vities
beneficia1 to the Health center provided that such activity
sha11 at al1 times be approved by the Administrator· and shall
-6-
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..
:·
be in accordance vith the purpose of the Center a d the
Auxiliary.
The formation, continuation and support or a
volunteer service vill. be encouraged by t:he Auxi. ie.ry.
Subject to the approval of the Commission, the AUXilia
\till
adopt by-1avs governing its organization, the accept cc of
JDen:abers and the creation of the officers therein, and de ining
the powe~s and duties or the Auxiliary.
A quart~ly eport
froJ:D. the Auxiliary vill be submitted to the eommtssion
reflecting its activities for the stated period. l:n the event

of dissolution of the Auxiliary, any assets, includin, real
property, uill. revert to the Commission.
AR.TXCLE XIX
EFFECXJ:VE DATE

Amendments to these
immediately upon adoption.

by-1avs

These by-laws were adopted
Commission held on April 22, 1993.

'••

.. :

•

• •-.,.. •

I

:

"•.

sha11
at

the

.

..

,

·.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF RICmvtOND
John Marshall Courts Building

VANCE W. CARTER, JR.,
Administrator of the Estate of
VANCE W. CARTER, SR., deceased,
Plaintiff,
Case No.: LE-745

v.

CHESTERFIELD COUNTY HEALTH
CO~SSION, d/b/a LUCY CORR
NURSING HOME, LAURA P. FINCH,
M.S., R.N., MCV ASSOCIATED
PHYSICIANS, KATIE MARRS, R.R.T.,
DEBORAH REAGAN. C.R.T., and
CHIPPENHAM and JOHNSTON-WILLIS
HOSPITALS, INC.,
Defendants.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT CHESTERFIELD
COUNTY HEALTH COMMISSION. D/8/A/ LUCY CORR NURSING HOME'S PLEA
OF SOVEREIGN IMMUNITY

COMES NOW THE PLAINTIFF, by counsel, and for his memorandum in opposition to
the defendant Chesterfield County Health Commission's plea of sovereign immunity, states as
follows:

Preliminacy Statement
The issue before the Court is whether the defendant Chesterfield County Health
Commission d/b/a Lucy Corr Nursing Home ("Lucy Corr11 ) can escape liability based on its claim

30

of sovereign immunity. As set forth below, Lucy Corr fails to meet the sovereign immuni, test
enunciated by the Supreme Court of Virginia and therefore sovereign immunity does not insulate
Lucy Corr from wrongful deaths caused by its employees. The Lucy Corr nursing home is rot
intended to benefit the general public but only a select few, and those residing at the home reed
not even be residents of the County. Moreover, the Lucy Corr nursing home was not erec ed in
response to a public need but had been operated for many years prior to its conveyance to Jhe
Commission. Indeed, the County expressly acknowledged in the resolution creating the
Commission that the County was establishing the Commission in order to privatize the Co nty' s
nursing home business. Nor does Lucy Corr provide services unique to government. It in .tead
I

provides services and housing commonly found and provided by the private sector. And a · a
competitor with private enterprise, Lucy Corr charges for the services and housing it provi es.
Moreover, even if the defendant could articulate a theory that would meet the applicable
sovereign immunity test, insufficient facts exist in the record to support the defendant's claim of
sovereign immunity.
Argument
I.

Facts.
Although Va. Code §15.2-5202 requires a resolution from the local government b1eore a

commission can be established, the defendant neglected to attach the resolution authorizin the
creation of the defendant commission. A review of the resolution explains why the defend nt
neglected to provide a copy. (See Plaintifr s Exhibit A).
As reflected in the resolution, the actual nursing home in question was not created y the
County's resolution. Rather, the nursing home had been an asset and business of the Cou ty for
2
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years. 1 The County's decision to create the commission was therefore not in response to a
perceived need for a nursing home. It was simply a decision to privatize the County's ongoing
nursing home business. As the resolution provides in pertinent part:
WHEREAS, a recent assessment of general County functions and activities
was conducted by a citizens committee known as the Revenue Resources and
Infrastructure Committee appointed by the Board of Supervisors; and
WHEREAS, that committee recommended that the County consider
privatizing the operation of the Chesterfield County Nursing Home;
See Plaintiff's Exhibit A.
At this juncture, no evidence exists in the record concerning the services provided at the
nursing home or the eligibility requirements for entry into the nursing home. Nor is there
evidence concerning rent charged at the home, or even the number of beds at the home.
However, the County's resolution and the Commission's bylaws do reflect that the
persons served by the home are relatively few. The documents also reflect that the home caters
mostly to persons of low income and can include people who live outside Chesterfield County.
No dispute appears to exist that Lucy Corr charges its residents. (See Defendant's Exhibit A).
II.

Applicable Test.
The Supreme Court of Virginia has set forth in detail the test for determining when an

entity created by a local initiative is entitled to sovereign immunity. VEPCO v Hampton
Redevelopment Authority, 217 Va. 30 (1976). The threshold issue is whether the entity P<?Ssesses
the attributes of a municipal corporation. If the entity appears to enjoy the attributes of a
municipality, u.,, the power of eminent domain, etc., the issue then becomes whether the activity
The resolution does not reflect when the nursing home came into existence, but the
plaintiff can proffer that it had been operating for many years.
3
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in question performed by the Authority constitutes a governmental or proprietary function. ~nly

if the activity constitutes a governmental function will the Authority enjoy sovereign immunity.
!

I

When creating a local Authority, the legislature often declares a public need for the

!

Authority and that the Authority will perform important governmental functions. However, he
Supreme Court of Virginia has emphasized that courts are not bound by such legislative
declarations or findings. A court must instead look behind the declarations and ascertain the, true
nature of the Authority's activities in deciding whether sovereign immunity applies to the
activities sued upon. As the Supreme Court has explained:
To the extent, however, that the statutory language in question might constitute a
legislative declaration that, for tort immunity purposes, the activities of a housing
authority are governmental functions, the declaration is not conclusive; the courts
are not thereby precluded from looking behind the declaration to ascertain the true
nature of the functions.
Vepco v. Hampton Roads Authority, .s.YJl[B, 217 Va. at 35. See also
n v. Ci
Roa ke,
568 F. Supp. 446, 449 (W.D.Va. 1983) (Even when legislature intends to extend sovereign
immunity to a public entity/authority, the court should still examine the nature of the activity to
determine whether the activity is proprietary or governmental.)
In determining whether an activity is governmental or proprietary, the Supreme Cou of
Virginia has identified a number of factors to be considered. They include:
•
•
•
•

Whether the entity is assuming the role or function of a private entity;
Whether the functions could be performed as well by private enterprise;
Whether the special service performed by the entity is intended to benefit a fe
rather than 11 the common good of all,"; and
Whether the necessity for the service bears only an incidental relation to the
protection of life, health, property and peace of the citizens Qf lM ~ ·
municipality where the service is performed.

Vepco V. Hampton Redevelopment Authority, m

217 Va. at 36.

A theme has emerged from the cases applying the above test. Services provided by a city
4
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or county are likely to be deemed a governmental function because they usually benefit all the
citizens ofthe county. Wilshin v. City ofFredericksburg, 26 V.C.O. 329 (1992). (city sewer
system is a governmental function because it is designed to benefit all citizens); Edwards v.
Portsmouth. 237 Va. 167 (1989) (providing emergency medical service for the general benefit of
all city residents)~ Ashby v Norfolk. 152 Va. 278 (1929) (garbage collection preserves the
general health of all the citizens). But a city or county does not enjoy sovereign immunity
whenever the activity in question benefits a relatively few number of people. City ofPetersburg v.
Applegarth. 69 Va. (28 Gratt.) 321 (1877) (no sovereign immunity in connection with city wharf);
Bowling v. City of Roanoke, supra, (no sovereign immunity for city operated airport). Based on
such an analysis. agencies and authorities created by local initiative seldom enjoy sovereign
immunity because their services almost always cater only to a relatively few residents.
For example. the Supreme Court of Virginia has held that a Housing Authority which
operated a housing project for low income residents did not enjoy sovereign immunity. Not only
can such a service be found in the private sector, but the service inured to the benefit of a few
rather than "the common good of all." Ye_pco, .sYJml. In Pendergrast v Park Authority, 227 Va.
190 ( 1984), the Court also cited Hampton, .mpra, and found that a Park Authority did not enjoy
sovereign immunity. And in Stover v Keystone Builders, Inc., 27 V.C.O. 196 (1992), the Fairfax
Circuit Court held that a county water authority did not constitute an arm of the Commonwealth
and therefore lacked sovereign imrnunity. 2

2

Courts have also indicated that another important consideration is whether the
General Assembly created the Authority directly or whether the Authority was activated by local
initiative. Pendergrast, mpm; Stover v Keystone Builders, Inc, 36 V.C.O. 595 (1993). Entities
that are created by local initiative such as Lucy Corr are seldom granted sovereign immunity. Id.

5
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Applying the applicable test to this action demonstrates that the Lucy Corr commissiT is
not entitled to immunity. The Commission was created by local initiative. Lucy Corr charget its
customers. It does not operate for the benefit of all Chesterfield residents, but only for a selept
few. Indeed, the nursing home is not limited to just Chesterfield County residents but can sete
and charge people throughout the area, many of whom may have no connection to Chesterfi1d.
And as the plethora of nursing homes in the area demonstrates, Lucy Corr does not provide ~
uniquely governmental service. It competes with private nursing homes and provides the sa e
type of services and housing as privately operated homes do. And as in Hampton, supra, a Ia ge
component of Lucy Corr' s service involves housing. Moreover, as the County's own resolut on
reflects. the Commission was created not to fulfill a general public need, but was designed to
privatize the County's nursing home business. It is difficult to plausibly maintain that the
Commission should receive sovereign immunity when it was created precisely because
Chesterfield County thought it inappropriate to remain in the nursing home business.
Conclusion
An entity that serves only a few, mostly poor residents can not escape the consequen es of

its actions under the guise of sovereign immunity. Lucy Corr's residents are entitled to reasTable
care and housing. They are not required to endure the defendant's negligence without recou se,
especially when most in Chesterfield are not equally exposed to the defendant's negligence. ,n
short, the Commission is in the nursing home business, and should be required to meet the sa e
standards as its private sector competitors. At the very least, more evidence concerning the
extent and scope of the Commission's nursing home business would be needed before this C urt
should consider granting the Commission immunity from its misconduct.
6
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WHEREFORE, the plaintiff, Vance W. Carter, Jr., Administrator of the Estate of
Vance W. Carter, Sr., Deceased, asks that the defendant Chesterfield County Health
Commission's plea of sovereign immunity be denied, or in the alternative, that an gm llmY.S
hearing be scheduled and evidence heard on the matter, and that the plaintiff be granted any other
relief the Court deems tit and proper.

VANCE W. CARTER, JR., Administrator ofthe
Estate ofVANCE W. CARTER, SR., deceased

William H. Shewmake
Malcolm P. McConnell III
SHEWMAKE, BARONIAN & PARKINSON
5413 Patterson Avenue, Suite 101
Post Office Box 17675
Richmond. Virginia 23226
(804) 288-9030

7
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnisfued via
telecopier and first-class mail, postage prepaid, to Frank B. Miller, ill, Esquire, SANDS,
ANDERSON, MARKS & Mll..LER, Post Office Box 1998, Richmond, Virginia 23218-19 8,
counsel for the defendant, Chesterfield County Health Commission, d/b/a Lucy Corr Nurs·
Home, and by first-class mail, postage prepaid, to Henry H. McVey, III, Esquire, McGUIRE
WOODS BATTLE & BOOTHE, L.L.P., One James Center, 901 East Cary Street, Richmofd.
Virginia 23219-4030, counsel for the defendants, Chippenham and Johnston-Willis HospitalS,
Inc., Katie Marrs, R.R.T. and Deborah Reagan, C.R.T., and Kelvin L. Newsome, Esq., Le11air
I

Ryan, 707 East Main Street, II th Floor, Richmond, Virginia 232I9, counsel for the defendant,
MCV Associated Physicians and Laura P. Finch, M.S., R.N., this

~ay of September, ~ 998.

William H. Shewmake

8
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VIRGINIA:
CIRCUIT COURT OF THE CITY OF RICHMOND,
John Marshall Courts Building
VANCE w. CARTER, JR. I ADMIN.
OF THE ESTATE OF VANCE W.
CARTER, SR.

.
:

v.
CHESTERFIELD COUNTY HEALTH
CENTER COMMISSION D/B/A LUCY
CORR NURSING HOME 1 LAURA P.
FINCH, MS, RN, MCV ASSOCIATED
PHYSICIANS, KATIE MARRS, RRT,
DEBORAH REAGAN I CRT I AND
CHIPPENHAM AND JOHNSTON-WILLIS
HOSPITALS, INC.

COMES

NOW

defendant

Case No. LE-745-3

.
..:
.

___

_...._

.
.

Chesterfield

County

Health

Center

Commission, by counsel, and files this rebuttal brief in support of
its plea of sovereign immunity.
It

appears

Chesterfield
11

Commission")

corporation.

that

county

the

Defendant states in support:

plaintiff

Health

Center

concedes

that

Commission

defendant
(hereafter

possesses all of the attributes of a municipal
As set forth in the Commission's prior brief, it

enjoys all of the attributes of a municipal governmental entity.
VEPCO

v. Hampton Red. Authority, 217 Va. 30, 33

(1976).

The

contention between the parties revolves around the second test:
whether the Commission's operation of the Lucy Corr Nursing Home is
a governmental or proprietary function.
The plaintiff cites several cases where the courts decided
that the governmental authority was entitled to sovereign immunity.
(Plaintiff's Brief, p. 5) • The plaintiff asserts that the from the
case law one may deduce that, "Services provided by a city or

40

county are likely to be deemed a governmental function because they
usually benefit all citizens of the county. 11
p.p. 4-5).

(Plaintiff's Brief,

In other words, the plaintiff argues that the

ases

support the proposition that if the services are not city or c unty
wide they are proprietary.
However, the real theme is that the function is found lo be
governmental when it relates to the protection of the prlic

health, safety or welfare of the citizens.
Supreme

Court

has

consistently

held

Since 1867 the Virginia
that

providing

treatment through public hospitals is a governmental
entitling the entity to sovereign immunity.

I •

med1cal
I

fun~tion

The city of Ricbmond

v. Long's adm'rs, 58 Va. (17 Gratt.) 375 (1867).

This holdilg is

common among the states. State v. Pratt, 687 S.W.2d

(Mo.

1985) ("Even if the governmental-proprietary function were
employed, the operation of a hospital by a city, county or similar
public corporation entity is a governmental function."); Cro

John W. Harton Memorial Hospital, 579 S.W.2d 888, 892 (Tenn

Ct.

App.), cert. denied, (Tenn. 1979); Allen v. state of Michigai, 19
Mich. App., 261 N.W.2d 247 (Mich. ct. App. 1977).

Thus, prov ding

medical treatment in a public facility by a governmental enti y is
a governmental function as it promotes the health,

safetJ and

welfare.
Under the definition set forth in Va. Code Ann. §15.2- 201,
Lucy Corr is a pub:ic hospital.

As the Supreme Court not d in

Edwards v. City of Portsmouth, 237 Va. 167, 170 (1989), sine
City

~ould

the

only operate the ambulance service upon a finding that
2
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it was necessary to promote the public health, safety or welfare it
demonstrated that the City was entitled to sovereign immunity.
at 171.

Id.

Chesterfield County was required to make this same finding

before it could form the Commission.

See va. Code Ann. §15.2-5202

("Governing bodies may adopt resolutions declaring the need for
hospital or health center commission in political subdivisions, if
they find that the public health and welfare • • • require the
acquisition,

construction

facilities.").

or

operation

of

public

hospital

As the Virginia Supreme Court noted, it is not the

entity's name or character that determines the governmental versus
proprietary test, but the act itself being related to protecting
the public health.

Ashbury v. Norfolk, 152 Va. 278, 786-87 (1929).

The Commission is not providing housing, a park, a fishing
pier, or an airport; it is engaged in providing medical treatment
to residents of the metropolitan area here in Richmond.

The

plaintiff's

the

claims

that

the

Commission

charges

fees

to

residents of Lucy Corr as a basis for determining the function is
proprietary is without merit.
at 171-72.

See Edwards v. City o:f Portsmouth,

Equally without merit is the fact that private nursing

homes operate in the Richmond area.

Id.

The pitfall to the plaintiff's argument is that the Virginia
supreme Court has already determined that providing medical care
through a public entity is a governmental function.
supra.

Long's adm'r,

The Commission was created to address the public health

needs of the community.

In exercising its duties under the law it

performs a governmental function.
3
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The plaintiff's motion for

judgment makes

it clear that this

providing of medical care.

case revolves

around

he

The Commission was promoting

I he

health, safety and welfare of one of its citizens when it treared
the decedent.

Therefore, the Commission is entitled to soverer·gn

immunity, and the plaintiff's claim is correspondingly barred.
CHESTERFIELD COUNTY HEALTH C
ER
COMMISSION D/B/A LUCY CORR BURS NG
BOMB

By Counsel

ler, III (VSB#05714)
Collin J. ite (VSB #38869)
Sands Anderson Marks & Miller, P.c.
P. o. Box 1998
Richmond, VA 23218-1998
(804) 783-7255

CERTIFICATE
I hereby certify that on this

ZZ ncP

day of September, 1

a true copy of the foregoing Defen4ant's Rebuttal Brief in Sup

of Its Plea for sovereign Immunity was mailed, postage prepaid, to:
Malcolm P. McConnell, III, Esquire
Shewmake, Baronian & Parkinson
P. o. Box 17675
Richmond, VA 23226
Counsel for Plaintiff
Henry H. McVey, III, Esquire
McGuire, Woods, Battle & Boothe
One James Center
901 East Cary Street
Richmond, VA 23219-4030
Counsel for Katie Marrs, RRT, Deborah Regan, CRT,
and Chippenham and Johnston-Willis Hospitals, Inc.

4
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Kelvin Newsom, Esquire
LeClair Ryan
707 E. Main street, 11th Floor
Richmond, VA 23219
Counsel for Laura P. Finch, MS, RN
and MCV Associated P h y s i c i & "

7

000023\037889\rebuttal.brf
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VIRGINIA:

2

IN THE CIRCUIT COURT OF THE

3

JOHN MARSHALL COURTS

4

6

VANCE W. CARTER, JR.,
Administrator of the Estate of
VANCE W. CARTER, SR., deceased

7

vs.

8

CHESTERFIELD COUNTY HEALTH
COMMISSION, d/b/a LUCY CORR
NURSING HOME,
LAURA P. FINCH, M.S., R.N.,
MCV ASSOCIATED PHYSICIANS,
KATIE MARRS, R.R.T.,
DEBORAH REAGAN, C.R.T.,
and
CHIPPENHAM and JOHNSTON-WILLIS
HOSPITALS,
INC.
________________________________
J

5

9

10
11
0

I

12

13

October 5, 1998

14
15
16

I

I
I

lJ r\ llJ 11\JI-\L

Richmond, Virgiaia

Complete transcript of testimony and othe

17

incidents in the above, when heard before the

18

Honorable Theodore J. Markow, Judge.

19
20

21
22

23
24

COOK & WILEY, INC.
Registered Professional Reporters
Post Office Box 14582~RB~CE~~~D~&~~~
Richmond, Virginia 232 1CRarniTC
(804) 359-1984

DEC

25

4 1998

!:(31:>

BEVn.L M. D'CI"LL..,.,.~.n.

BY·····-··········-·····
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APPEARANCES:

2

William B. Shewmake, Esquire
SHEWMAKE, BARONIAN & PARKINSON
5413 Patterson Avenue
Richmond, Virginia 23226
Counsel for the Plaintiff
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Collin J. Hite, Esquire
SANDS, ANDERSON, MARKS & MILLER
The Ross Building
801 East Main Street
Richmond, Virginia 23219
Counsel for the Defendant,
Chesterfield County Health Commission
d/b/a Lucy Corr Nursing Home
Henry H. McVey, III, Esquire
MCGUIRE, WOODS, BATTLE & BOOTHE
One James Center
901 East Cary Street
Richmond, Virginia 23219
Counsel for the Defendants,
Katie Marrs, R.R.T.,
Deborah Reagan, C.R.T.
and
Chippenham and Johnston-Willis
Hospitals, Inc.
Kelvin L. Newsome, Esquire
LECLAIR RYAN
707 East Main Street
Richmond, Virginia 23219
Counsel for the Defendants,
Laura P. Finch, M.S., R.N.,
and
MCV Associated Physicians
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3
1
2

THE COURT:

3

MR. BITE:

All right.
Thank you.

May it pleaJe the

def~ndant,

4

Court, Collin Bite on behalf of the

5

Chesterfield County Health Center Commil·.sion,

6

Your Honor.

7

We're here this afternoon on the
The

8

defendant's plea of sovereign immunity.

9

government agency, Your Honor, was esta lished

10

under former 15.1-1514 which allows a cqunty or
!

11

government to establish a health center

12

commission in its locale.

13

think the plaintiff is arguing that the

14

commission meets the governmental

15

I've set out in the brief supporting th

16

sovereign immunity.

17

I

In this case I don't

entitY~

test as
plea of

The defendant is a political subdi ision.

18

It serves the public purpose.

19

seal and can sue and be sued and enter 'nto

20

contracts.

21

domain.

22

its corporate management is in the form of a

23

commission, therefore it's clear that t

24

defendant is a governmental entity.

25

It has a common

It possesses tbe power of i

min~nt

It may borrow money, issue bon s and

The real question before this Cour

47

e

is

4

1

whether the activities undertaken by the

2

defendant fall within the proprietary or

3

governmental aspect in order to determine

4

sovereign immunity.

5

the brief, Your Honor, and under the case law

6

that this defendant i~ a governmental entity anc

7

was acting in its governmental capacity as the

8

basis of this lawsuit.

9

under the provision that a health care -- that

It's clear as set forth in

It's well settled law

10

providing health care is a governmental functior

11

through a public hospital.

12

the City of Richmond v. Long's Administrators.

13

The Supreme Court has held ever since then that

14

the providing of medical treatment through a

15

public entity is a governmental function not a

16

proprietary function.

17

brief where other states have held the same,

18

that the operation of a public hospital is a

19

governmental function.

20

I

cite the Court to

I've also set out in the

Under 15.2-5201 it defines a hospital

~n

21

that section as including a nursing home which

22

is what we have here, the Lucy Corr Nursing HomE

23

which is a nursing home operated by the

24

defendant.

25

hospital in this case.

Therefore, Lucy Corr is a public

48

Furthermore, the

5

1

commission could only establish -- or the county

2

could only establish the commission to

3

resolution upon a finding by the county

4

administration or the board of

5

there was a public need to treat citizens

6

medically.

7

where it states that before they can even enter

8

into a resolution there must be a findinglthat

9

the commission is necessary for the publib

supervisor•~

that

And I cite the Court to 15.2-5202

10

health and welfare of the citizens, and tpis

11

need includes as cited by the statute the

12

determination and treatment for the sick and

13

infirm.

14

Honor.

15

governmental function when it brought Mr. Carter

16

into its system and treated him.

17

~our

That's what this case involves,
The commission was performing its

Looking at the motion for judgment, the

18

plaintiff pleads that on July 23, 1997 thr

19

decedent was discharged from Southside Regional

20

Hospital to Lucy Corr Nursing Home.

21

decedent was listed as a full-code patient of

22

Lucy Corr in paragraph 11 of the motion. for

23

judgment.

24

order was written for the decedent to rece1ve

25

respiratory therapy in paragraph 15.

The

The plaintiff pleads that a meJ ~cal

Th
1

i
I
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6
1

plaintiff further alleges that an employee of

2

the commission gave this medical order.

3

the Court to paragraph 21.

4

plaintiff alleges that this order for

5

respiratory therapy was negligently performed by

6

the employee of the defendant commission in

7

paragraph 38.

8

alleging that the commission was negligent in

9

providing medical treatment to the decedent.

I site

And finally the

In other words, the plaintiff is

10

Under those set of facts, the defendant is

11

clearly entitled to sovereign immunity because

12

the Court has stated, the Supreme Court of

13

Virginia has stated, that the providing of

14

medical care through a public entity is a

15

governmental function.

~

~

~

16

Therefore, Your Honor, the defendant moves

17

that the Court grant its plea and dismiss it

18

from this action.

Thank you, Judge.

m

'I
!

~

19

THE COURT:

All right, sir.

20

MR. SHEWMAKE:

21

I think this case revolves around whether

22

it was a governmental or proprietary function,

23

and in my brief I've cited the applicable case

24

law and I believe the controlling case, the one

25

that sets forth the applicable test is Vepco v.

Good afternoon, Your Honor.

i

r

e
~

I
~

~

I
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7

1

Hampton Redevelopment Authority, 217 Va.

2

that case the Supreme Court discussed at

3

some things are clearly proprietary.

4

selling T-shirts, it clearly is not proprietary.

5

When you're providing some housing or some

6

medical services,

7

circumstances be governmental.

8

clear-cut case.

9

tho~e

in

~nd

l~ngth

If you're

can under certain
It's not a

But what Vepco v. Hampton Redevelopment

10

Authority says is there are a certain numter of

11

tests that you have to look at and compare.

12

any one of them is necessarily controllin,, but

13

there are a number of criteria.

14

forth in the Vepco v. Hampton Redevelopmelt case

15

were, one, whether the entity is assuming the

16

role or function of a private entity; two,

17

whether the functions could be performed 1s well

18

by private enterprise; three -- and I thit~k

19

these are the dominating criteria developtd by

20

the case law -- three, whether the specia·

21

service performed by the entity is intendrd to

22

benefit a few rather than the common good of

23

all; and, four, where the necessity for tre

24

service bears only an incidental relation to the

25

protection of life, health, property and reace

'51
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And thos, set

8

cm
~

1

of the citizens of the whole municipality where

2

the service is performed.

3

And then applying that test, the Court in

4

subsequent cases that I've cited in the brief,

5

have also indicated it is a very relevant

6

consideration of whether this is an authority

7

directed or mandated by a city or county or

8

whether it is an authority which is done by the

9

initiation by local option by a jurisdiction.

10

From those cases it appears clear that the

11

primary issue is is this for the good of

12

everybody or is this a very, very select service

13

that's being provided.

14

So, for example, in the Vepco case the

15

Supreme Court held that housing for low

16

income -- that's a very big need -- poor folks

17

have trouble finding housing, but housing for

18

the poor is not a governmental function even

19

though the declaration that enabled that

20

authority said it was for the public good and

21

the health.

~

I

I
0

I

~

e
c
0

~

22

THE COURT:

Let me ask you, hasn't. hospital

~

~

2

~

23

authority routinely -- I know the one we're

24

talking about here, Petersburg General Hospital

25

or Southside Regional Medical Authority, that
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1

has been granted sovereign immunity for years,

2

and no hospital, no hospital, can be grafted for

3

the benefit of all.

4

They can't ever be big enough to serve a~l the

5

people.

I

6

MR. SHEWMAKE:

They aren't big

eno~gh.

Your Honor, I don't

7

necessarily agree with that.

Your Honor, I

8

don't know of any cases on those points.

9

the supreme court hasn't granted it.

I know

Bur I

10

looked at the Long's case back in the 1850s for

11

example.

12

it were in the record, that private

13

at that juncture was not capable of providing

14

the services that were being provided in there.

15

I think it can be assumed that medical

16

can be a governmental function, and I

17

Supreme Court takes a different view when it's

18

the county or city that's doing it, because then

19

they're setting up X number of beds, and there

20

was no evidence that there was a lack of beds

21

and only a few people got to use that fapility.

22

Indeed, in that case it was a slave that was

23

admitted into that facility that's the question

24

and he escaped and died from an infectious

25

disease.

What

I

think the evidence woulr be if
ente~prise

s~rvices
th~nk

the

So I think from that record, although
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1

it isn't developed, the assumption was that it

2

was serving everybody.

3

was serving the good of the people.

4

1840s and '50s there was a real need for the

5

government to establish hospitals.

6

have private enterprise in that function yet.

7

But in Vepco that's one of the issues.

8

a function that can be performed by a private

9

entity?

10

It wasn't limited.

It

In the

You didn't

Is this

Absolutely, yes.

THE COURT:

There is nothing that I can

11

think of -- maybe you can think of it

12

nothing that private enterprise can't provide.

13

Private enterprise used to provide all the fire

14

protection.

15

we've got politicians at least arguing we ought

16

to have ·them do the police work.

17

in Richmond we have private enterprise writing

18

parking tickets.

19

enterprise can't do?

there's

0
m
~
~

Private enterprise today, I mean,

In fact, here

What is it that private

m
~

~

I
iz

20

MR. SHEWMAKE:

I think what the Supreme

~

~

21

Court is saying is twofold.

I

22

to look it, is it predominantly viewed as a

~2

23

governmental function or is it predominantly

24

viewed historically as a private function?

25

You're right, technically private enterprise can

e

One is, you've got

~

~

~
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I

do almost anything.

2

to be considered -- it's not dispositive I1 think

3

because of that -- one of the factors you do

4

look at, though, is how active is private

5

enterprise in this industry?

6

housing authority, the government can do ,hat

7

but also a lot of it is by private enterplise.

8

9

10
11

12
13
14
15

'

i
e

THE COURT:

Private enterprise is in and

MR. SHEWMAKE:

That's right, and that is a

positive factor.
THE COURT:

But for years MCV, the mental

health system has all been public.
MR. SHEWMAKE:

17

itself.

20

For example, the

guess, involved in providing health care.

the Commonwealth.

19

But as one of the

has been, as long as any of us can imagine I

16

18

I

fa~tors

1

THE COURT:

But that was a direct arm of
That is the Commonweal1h

Why does that make a difjerence

if indeed sovereign immunity is to apply?
MR. SHEWMAKE:

Because under the case law,

21

and it's fairly complicated, if it's the

22

Commonwealth of Virginia directly, you
suj the
Commonwealth of Virginia directly.
If itts the
Commonwealth of Virginia directly, you do. • t get

23
24

25

into proprietary versus governmental function.
.~
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1

They have sovereign immunity.

2

getting into subdivisions, that's when you have

3

the analysis of the arm of the Commonwealth and

4

you apply this test.

5

Hampton Redevelopment Authority they looked at

6

that.

7

=

~

That's why in Vepco v.

I think if you look at the Vepco case, it's

8

clearly doing public health and welfare.

9

trying to cater to the poor as Lucy Corr is.

It's

10

But what they really focused on is by definition

11

I think you're only helping a limited number of

12

people, a select few, so it's not designed

13

primarily to help most of the citizens.

0

~

Once you ·start

14
15
16
17
18

THE COURT:

Wouldn't that be true of

schools?
MR. SHEWMAKE:
available to all.
THE COURT:

No, because it's open and
No one is turned away from

I don't go to public school.

~

m
~

~
!

19

It doesn't do me a bit of good.

~

20

old guy.

e

21

Well, I'm an

~

~

MR. SHEWMAKE:

But it's available.

No one

c

I

22

would be turned away.

23

THE COURT:

~

w

0

~

I

You and I would be.

They

24

wouldn't let you and I go to first grade or the

25

twelfth grade.
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1

MR. SHEWMAKE:

2

THE COURT:

3

4

That's eligibility.

So it's not for all of us

I

unlike, say, police protection.
MR. SHEWMAKE:

Well, it • s for the fam ily.
1

5

If I send my first grader to public school, it

6

is for me.

7

it • s a public school that is open to ever:y[ --

I mean, there's a certain limjt.

8

THE COURT:

9

MR. SHEWMAKE:

10
11
12

THE COURT:

If

How about my daddy who i1 sick?
What about your fatheJ?

We can't afford to have nim

cared for other than in the county home.l..j
MR. SHEWMAKE:

There's no evidence

this

13

record that he is eligible or if it's avaflable

14

or how many beds.

I

For example, it says irt the
I

15

resolution it's open not just to Chesterfield

16

but they'll take anybody.

17

limited to Chesterfield.

18

indicated was they were switching this ou

19

effort to privatize.

20

You don't have to be
What the resolulion
in an

I would switch Your Honor's analysis a

21

little bit to say the Supreme Court has s~id

22

that two very relevant criteria are, one, is the

23

special service performed by the entity intended

24

to benefit a few rather than the common gbod of

25

all and whether it serves the citizens of the
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1

whole municipality.

2

mean something.

3

Obviously, those things

If I by definition say not everybody in the

4

entire county can go to a certain service,

5

therefore if this criteria doesn't apply, I

6

think we've gutted the edict of the Supreme

7

Court.

8

common sense approach.

9

~o

I think you have to look at this in a

If you look at the Edwards case in

10

Portsmouth, the City of Portsmouth, the medical

11

service was an ambulance service which was going

12

to be used by everybody in the entire city.

13

you need an ambulance, you called up, that was

14

the service.

It wasn't only designed to help

15

poor people.

It wasn't only designed to help

16

just a few neighborhoods.

17

service that's being provided.

18

If

It was a citywide

So if you look at the Pendergast v. Park

19

Authority case, that was a park authority.

20

seems to be a governmental function.

21

parks, that was done by local initiative.

22

Supreme Court cited in Vepco v. Hampton·

23

Redevelopment Authority said, no, that park

24

authority is proprietary, and it cited Hampton

25

in the case of Bolling v. City of Roanoke case

58

That

I mean,
The

15
1

where it was a regional airport.

Even though
I
I

2

the declaration said it was for the publ~c good

3

and need and public welfare, the Court

4

Virginia citing Vepco the list of

5

is, predominantly if you look at it from a

6

common sense standpoint, the airport only serves

7

a relatively few people, and it's only

8

to serve a relatively few people in the

9

municipality.

10

s~id

criter~a,

in
that

i~ntended

Therefore, it was a proprietary

not a governmental function.
Same result in Stover v. Keystone Builders

11
12

where you have an agency that was

13

local initiative like Lucy Corr was

14

believe it was the water authority.

15

was the water authority.

16

a proprietary not governmental function.

17

think if you look at the themes of those cases

18

and also the City of Petersburg v. Applegarth

19

where the Supreme Court said a city wharf was a

20

proprietary rather than governmental functio.n.

create~
o~

I

by
I

think it

The Court said that is
And

I

I think the overriding theme is twofold.

21
22

One is they are really looking at it as· how

23

broad a populous in the county are you catering

24

to?

25

helping everybody in the county or city and

And if it's countywide and it's basically
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1

equally available and you're not going to be

2

turned away as a matter of right, then I think

3

then it is a governmental function.

4

What could be in that category

5

other than maybe the police department?

6

function of government has got to somehow or

7

anything we do has got be somewhat limited by

8

capacity.

9

home big enough to serve all of the citizens of

10
11
~

THE COURT:

Every

You can't build a hospital or nursing

a community.
MR. SHEWMAKE:

I think one of the keys,

12

Your Honor, is you look at it from a practical

13

standpoint.

14

where there is limited private enterprise

15

involved so that anybody who has this need is

16

basically going to come to the county or city

17

function, then that's intended to better the

18

whole community.

~

n

n

If the county is getting involved

~

•~

19

0

20

authority argument fit in there?

21

can fly in an airplane, not at the same time

22

anyway.

THE COURT:

Why doesn't the airport

!

iw

Not all of us

~

e
c

~m
~

w
0

~

I

23

MR. SHEWMAKE:

Because there are a number

24

of other types of airports and so forth.

25

is only designed to fit according to the Federal

60

This

17
1

District Court in analyzing it.

2

matter very few people are going to use that

3

airport and they're charging for it and

4

therefore since it is not countywide so very few

5

people will use it, it is not a truly

6

governmental function.

7

As a practical

In this case you have a very relatively

8

small facility that only has X number of beds.

9

They charge their residents.

There is no

10

distinction between them and the plethora of

11

other private nursing homes.

12
13

THE COURT:

Why wouldn't that be true of

the hospital authority down in Petersburg?

14

MR. SHEWMAKE:

15

hospital itself is

16

THE COURT:

I'm not conceding that the

Well, Petersburg Hospital

17

Authority has time and again been granted

18

sovereign immunity.

19

MR. SHEWMAKE:

20

THE COURT:

21

MR. SHEWMAKE:

By the local courts.

That doesn't mean it's wrong.
I know it's not wrong.

22

only point is the Supreme Court has not

23

indicated that.

24

have sovereign immunity.

25

I would argue that it

do~s

My

not

But a second distinction is if you look at
I
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1

Petersburg, how many other hospitals are out

2

there?

3

to fill a totally vacant, void need in the City

4

of Petersburg for the hospitalization of its

s

residents and is available and basically it's

6

sufficiently large and designed to be large

7

enough to meet the needs.

8
9

cm
~

Was that hospital designed predominantly

THE COURT:

Let me ask you this:

So what

you're saying is you have to look at the intent

10

when it was established.

11

change, I mean, maybe in Chesterfield when they

12

set up Lucy Corr, and I think that is the case,

13

there weren't many nursing homes.

14

place for poor old folks to go.

15

changed.

16

got a lot more private nursing homes in the

17

area, and maybe it doesn't serve the need it did

18

when it was established.

19

all of that?

The fact that times

There was a
Things have

Obviously, we've modernized and we've

Do you have to look at

0

I

I
i

20

iw

MR. SHEWMAKE:

No, because we're not

s~ing

~

e

21

Chesterfield County.

22

when Lucy Corr was established which has been

23

within the last five or six years.

We're suing what was it

<

~

m

«

!
2

I

24

THE COURT:

25

MR. SHEWMAKE:

Lucy Corr?

62

I didn't mean Lucy Corr.

I

19
1

mean the Chesterfield Health Commission.

2
3

THE COURT:

That nursing home was

established years and years ago.

4

MR. SHEWMAKE:

5

THE COURT:

6

MR. SHEWMAKE:

I don't think it's relevant.

A good 30 years I know.
I don't have any

evide~ce

7

one way or the other.

8

not.

9

County, we're suing a commission that was

I know the defendant does

I
But since we're not su~ng Ch ester f 1eld
0

0

II

10

created within the last five or six years,

11

think you look when it was created, what wjs it

12

designed to do and what is it doing.

13

it's also relevant what is it continuing tQ do.

0

I th~nk

co

~

14

I think the theme seems to be that whEn you

15

create by local option a commission which las a

16

very limited base that only serves a limitid

17

number of people, I haven't found a case in

18

which the Supreme Court has said that's

19

governmental.

20

up is, are you serving a wide range?

21

that it can arguably be governmental.

22

serving a wide range of people or a select few?

23

And, for example, in Lucy Corr, the resolujion

24

says it's predominantly for the poor which]

25

almost seems to be exactly what the Vepco ~·

I think the issue that's

63

co!~ing

Assui~e.

Are you

20
1

Hampton Redevelopment Authority was, and both of

2

those are private enterprise.

3

number of people.
THE COURT:

4
5

It's a select

But it would have to be a

select number of people.

6

MR. SHEWMAKE:

7

THE COURT:

No, Your Honor.

Well, unless you have an entire

8

system of nursing homes that would serve anybody

9

that walked in.

10

MR. SHEWMAKE:

I'm saying once you have a

11

local authority, I

12

bit different for a local authority.

13

under the case law and the way it's been

14

analyzed is that's what they need to do.

15

Now, you don't make a bed for every

think the test is a little
I

think

0

~

~

16

possible person in the county.
THE COURT:

17
18

That's the only way it could

be.

~

I'

19

MR. SHEWMAKE:

No, because if you have

i

20

statisticians -- I mean, the government does.

e

21

this all the time -- you know if you have X

22

hundreds of thousands of people in the county

23

that you're going to have X need of the number

24

of beds, you're not going to need one bed for

25

everybody, but you try to project what it is.

z

t

c
0

~
=

~2
~
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1

Now, if there is a projection of that an, the

2

county comes forward and they're basically

3

filling a void where private enterprise isn't,

4

and they're establishing the number of beds they

5

reasonably projected will be needed, that's a

6

good argument for governmental function.

7

But when you have a hundred-bed facility

8

which is a drop in the bucket compared to

9

private enterprise which is competing with them

10

and they're charging residents and taking people

11

not only from Chesterfield but in the

12

surrounding areas, since it is a drop in the

13

bucket and you know it's a drop in the bucket,

14

and you also have criteria that indicate that

15

not everybody is coming in equally but wl're

16

going to favor the poor or someone else ~ver

17

everybody in the county, I think your right

18

smack in the language of the case where Jt says

I

19

it's not for the common good of all and

not

I

20

for the citizens of the whole

And

21

if you look at that test, that seems to ~e the

I

22

overriding test.

I

23

presumption when you're creating a body ty local

24

i
initiative, you don't meet those two tes~s.

cm
~

~

'
~

e

~t's
municipali~y •.

~

~

25

And there is almost a

Now, in the Portsmouth case, that ambulance
j
I
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1

service, anybody in the City of Portsmouth

2

called up this ambulance.

3

supposed to go.

4

everybody, for the common good of everybody.

5

That is not what we have in Lucy Corr, and we

6

certainly don't have any evidence that they've

7

set up Lucy Corr to meet the needs of everybody

8

in Chesterfield.

9

evidence on that.

10

That's where they are

That's for the benefit of

There is a total void of

Your Honor, I would respectfully submit

11

that if ypu look at the cases, that's the

12

controlling criteria, especially since the fact

13

that the nursing home is a residential home

14

which also has medical services attached to it.

15

So for these reasons, Your Honor, I would argue

16

that at least at this juncture that the

17

sovereign immunity does not apply to such a

18

limited facility which by the face of the

19

resolution was done as a result of the need to

20

privatize.

21

Thank you, Your Honor.

22

THE COURT:

23

MR. BITE:

24

I think when the Court goes through and

25

All right.

Anything else?

Just briefly, Your Honor.

looks at the case law that's been cited by both
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1

sides, the Court will see that the theme i~ not

2

as opposing counsel argues this:

3

good of everybody or is it for the good of a

4

few?

5

parks and the airport, obviously anybody in the

6

county or city could go there.

7

prohibited from going to the Richmond

8

International Airport or to a public park.

9

That's not the test.

When you look at the case law for tht city

no~ody

There's

The test set out by the

10

Supreme Court in the Long case and in the

11

Edwards v. Portsmouth case, the ambulance ~ase,

12

is the governmental entity acting for the

13

health, safety or welfare of the citizens?

14

in the Vepco case the Court specifically srid it

15

did not find public housing was for the health,

16

safety or welfare of the public citizens.

0

~

Is it for the

17

In the Edwards v. Portsmouth case

And

dea~ing

18

with the ambulance, the Court said that

19

competing with private ambulance authoriti~s,

20

which is what the opposing party in that cas~

21

was trying to argue, why it was proprietar~, was

I=

22

because they were competing with private

~

23

ambulance companies.

24

doesn't matter.

25

was the city trying to address the health~

m

;'
i

•
c

~

The Court said that

The Court said what matters is

67

24
1

safety or welfare of the citizens, and that's

2

clearly what is happening in this case.

3

=
~

4

v. Portsmouth that before the city could

5

establish the ambulance authority it had to make

6

a finding that it would be for the benefit of

7

the health and safety of the citizens, the Court

8

said when it's acting under that delegated

9

authority, it's governmental, and that's exactly

10

what we have in this case.

11

says the county cannot establish the commission

12

unless it finds the need for a hospital or

13

public health center and the health, safety or

14

welfare in the interest of the citizens, and

15

that's what happened in this case.

16

it's quite clear that it's acting in a

17

governmental capacity.

0

18

t

Because just as the Court said in Edwards

Under the statute it

Therefore,

The code defines Lucy Corr as a hospital,

;

19

not as a residential facility, not as a housing

0

20

facility, but the code defines it as a ~ospi~al,

e

21

and in that case it's acting in a governmental

I=

22

capacity.

~

23

ir
c

~

My only other comment in terms of the

24

relevance that this authority was initiated by a

25

local option, I think opposing counsel has

68

In Pendergastj ::at

1

misread some of the cases.

2

the government was trying to argue was thJt it

3

was acting as an agency of the Commonweal h.

4

For example, I

5

where this argument came up.

6

International Airport is set up by a publ1c act

7

of the General Assembly.

8

chose to set it up in that situation where there

9

is also a statute that allows a city or a 'county

had a case before Judge

I

Bu~hes

Richmond
J

For some reason they

10

to get together and establish an airport, which

11

is what happened in the Bolling v. City of

12

Roanoke case.

13

you're an arm of the Commonwealth so you don't

14

get into governmental proprietary.

15

what's going on here.

I

That's when you try to argue that

0

~
m

That•l not

There's clearly a statute
I

I

'i

I
r

e

16

that allows them to be set up, and clearl1 under

17

the case law just like Edwards v. PortsmoJth you

18

still go through the governmental versus

19

proprietary, and the test is is the goverjment

20

acting in the health, safety or welfare_o1· the

21

citizens.

~

I

22

~

23

•
Corr ~s
geare d towar d s a

24

read the resolution that the plaintiff attached,

25

it doesn't say -- it says including low income,
I

There is nothing to establish that Lacy

~

I
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sect.

hi
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1

but it certainly is not in any way stressing it

2

only takes low income people or that's what it's

3

geared for.

4

says it could be established and to include

5

assisting those kinds of people.

6

It just mimics the statute that

So in conclusion it's clearly governmental

7

and clearly Lucy Corr and the commission are

8

entitled to sovereign immunity, Your Honor.

9

THE COURT:

10

know something.

All right.

11

MR. BITE:

12

MR. SHEWMAKE:

Thank you, Your Honor.
Thank you, Your Honor.
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I ' l l let you-all
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1
2
3

CERTIFICATE OF COURT REPORTER
X

4

I, Donna Ambrose, hereby certify th t

5

the court reporter in the Circuit Court of the City of

6

Richmond, Virginia, on October s, 1998, at the time of

7

the hearing herein1 further, that the foregoing is a

8

true and accurate record of the testimony and other

9

incidents of the hearing herein.

10
11

Given under my hand this 11th day of
November,

1998.

12
0

co

~

13
14
15

Donna Ambrosei

16
17
18
Cll

'
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~irginia:

~n ~~~ CIIircuit Qtourt of t~~ Qtitu of ~idtnurnb, 3Joltn ~arsqall C!Iourts ~uilbing

VANCE W. CARTER, JR. ADMIN.
OF THE ESTATE OF VANCE W.
CARTER I SR. I

Plaintiff

v.

LE-745-3

CHESTERFIELD COUNTY HEALTH
CENTER COMMISSION d/b/a LUCY
CORR NURSING HOME, et. al.,

Defendants

ORDER

The parties appeared by counsel on Defendant's Plea Of
Sovereign Immunity, memoranda in support and in opposition to the
Plea and argument was heard.
The court finds that the operation of the Lucy Corr Nursing
Home is a governmental function and therefore is entitled to
sovereign immunity.

It is therefore ORDERED that the Plea is

granted and the claim against the Lucy Corr Nursing Home is
dismissed with prejudice.

Plaintiff's objection's are noted.

Copies of this order were this day mailed to counsel of
record.

ENTER
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VIRGINIA:
CIRCUIT COURT OF THE CITY OF RICHM:OND
John Marshall Courts Building
VANCE W. CARTER, JR., ADMIN.
OF THE ESTATE OF VANCE W.
CARTER, SR.
Plaintiff,

v.

CASE NO.: LE-745-3

LAURA P.FINCH, MS, RN, MCV ASSOCIATED
PHYSICIANS, KATIE MAR.RS, RRT,
DEBORAH REAGAN, CRT, AND
CHIPPENHAM AND JOHNSTONWILLIS HOSPITALS, INC.,
Defendants.

ORDER
Plaintiff, Vance W. Carter, Jr., Administrator of the Estate of Vance W. Carter, Sr.,
deceased, has moved this Honorable Court for dismissal of the above-referenced action against
Laura P. Finch, M.S., R.N. by voluntary nonsuit, pursuant to Virginia Code§ 8.01-380.
UPON CONSIDERATION THEREOF, as Plaintiff is entitled to one voluntary nonsuit

,

ls

a matter of right, it is
HEREBY ORDERED that Plaintiff's Motion~~ noasuit is GRANTED and ttiis
case against Laura P. Finch is dismissed•.mtl!eat

prej~
ENTER

.73

.5\

~ \~

f

I ask for this:

Mte(~

Shewmake, Baronian & J>arlaasea )ltc..l'~ 1'\L (I
P.O. Box 17675
Richmond, VA 23226
Counsel for Plaintiff

John M. Fitzpatric , Esq.
Charles M. Sims, Esq.
LeClair, Ryan, A Professional Corporation
707 East Main Street
Eleventh Floor
Richmond, Virginia 23219
(804) 783-2003
Counsel for Defendants
MCV Associated Physicians
and Laura Finch, MS, RN

Henry McVey, I , Esq.
McGUIRE, WOODS, BATTLE & BOOTHE L.L.P.
One James Center
901 East Cary Street
Richmond, Virginia 23219-4030
{804) 344-0038
Counsel for Katie Marrs, RRT, Deborah Reagan, CRT,
and Chippenham and Johnston-Willis Hospitals, Inc.
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VIRGIN I A:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

John Marshall Courts Building

VANCE W. CARTER, JR.,
ADMINISTRATOR OF THE
ESTATE OF VANCE W. CARTER, SR.,
DECEASED,
PLAINTIFF,

v.

CASE NO.: LE-745

j

I

LAURA P. FINCH, M.S., R.N.,
MCV ASSOCIATED PHYSICIANS,
KATIE MARRS, R.R.T., /
v/
DEBORAH REAGAN, C.R.T., AND
j
CHIPPENHAM AND JOHNSTON-WILLIS ·
HOSPITALS, INC.,
DEFENDANTS.

ORDER OF NONSUIT
Came the plaintiff this day, by counsel, and moved the Court for entry of Nonsuit
against the defendants, MCV Associated Physicians, Katie Marrs, R.R.T., Deborah
Reagan, C.R.T., and Chippenham and Johnston-Willis Hospitals, Inc. Upon
consideration whereof and the Court deeming it proper to do so, it is hereby
ORDERED that the defendants, MCV Associated Physicians, Katie Marrs, .
R.R.T., Deborah Reagan, C.R.T., and Chippenham and Johnston-Willis Hospitals, Inc.
are hereby Nonsuited.
ENTER:Sf
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I ask for this:

Malcolm P. McCo~
SHEWMAKE, BARONIAN & McCONNELL
5413 Patterson Avenue, Suite 101
P.O. Box 17675
Richmond, Virginia 23226
804-282-8800

Henry M ey, Ill, Esquire
McGUIRE, WOODS, BATILE
& BOOTHE, L.L.P.
One James Center, 901 East Cary Street
Richmond, Virginia 23219-4030
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Assignments of Error

1.

The trial court erred in holding that Lucy Corr was entitled to sovereiJn

immunity and in sustaining its plea of sovereign immunity.
2.

\

The trial court erred in sustaining Lucy Carr's plea of sovereign immuni1Y
I

I

without the benefit of an evidentiary hearing.
3.

The trial court erred in sustaining Lucy Corr's plea of sovereign

immunity because insufficient evidence existed in the record to support a finding

sovereign immunity.

r
1
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