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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2860
WALTER :M. BOTT, Plaintiff in Error,
versus

MARY FRANCES WHEELER, AND H. BRUCE
WHEELER, Defendants in Error.

..

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS.

To the Honorable Jiistices of the Supreme Court of .Appeals
of Virginia:

Your petitioner, Walter M. Bott, respectfully represents
unto the Court that he is aggrieved by a final judgment of
the Circuit Court of the City of Norfolk, Virginia, rendered
on the 31st day of December, 1943, ugainst your petitioner
in an action at law in which Mary Frances Wheeler and H.
Bruce Wheeler were plaintiffs and your petitioner was defendant.
The transcript of.. the record with the original exhibits is
herewith presented. The parties will be referred to according to the relative positions occupied by them in the lower
court.
2*

·*STATEMENT OF PROCEEDINGS IN THE
LOWER COURT.

This was an action at law brought by notice of motion
(M. R., p. 1) to recover damages by reason of the refusal of
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Walter M. Bott to buy and pay for a certain stock of drugs
. embraced within a certain written option contract between
the plaintiffs, Mary Frauces Wheeler and H. Bruce ·wheeler,
on the one hand and Walter M.. Bott on the other hand. The
plaintiffs filed a bill of particulars (M. R., p. 3). The defendant pleaded the General Issue (1\1. R., p. 3), and also filed
his grounds of defense (M. R., p. 4).
Upon the trial, after the evidence was all in, the defendant
moved the Court to strike the evidence for the plaintiff on the
ground that the written contract is purely an option, and no
binding contract has been proven by which the defendant,
Bott, could be held for the purchase of the stock. That motion was overruled, to which action of the Court the defendant excepted (M. R., pp. 134, 138).
Upon the trial, the jury returned a verdict for the plaintiffs for $1,057.27. Thereupon the defendant moved the Court
to set aside the verdict of the· jury and render :final judgment
for the defendant, or in the alternative to set aside the verdict and grant a new trial, on the grounds that the verdict is
~ontrary to the law and the evidence, and without evidence
to support it, and is plainly wrong·,. and that the evidence fails
to show any definite *binding contract by which the de3* fendant, Bott, could be held for the purchase of the stock.
After argument by counsel on a subsequent day, December 31st, 1943, the trial Court overruled said motion and rendered final judgment for the plaintiffs against the defendant
· on the verdict, to which action of the Court the defendant
duly excepted on the grounds above stated (M. R., p. 146).

ASSIGNMENTS OF ERROR.
I. The trial Court erred in overruling the motion of the
defendant at the conclusion of the evidence to strike the evidence for the plaintiff.
~ · II. The trial Court erred in overruling the motion of the ·
def eudant to set aside the verdict of the jury and to render
final judgment .for the defendant, and erred in rendering final
jud~;ment for the plaintiffs on the verdict.
. III. The trial Court erred in overruling the motion of the
defendant to set aside the verdict and grant a new trial .
. FACTS.
The plaintiffs, Mr. and Mrs. W11eeler, were the owners of a
drug· store. Mr. Wheeler was in bad health, and t:hey desired
to sell the building, :fixtures and stock. They executed a
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written •option to Walter M. Bott in the following words
4 * and figures:
OPTIO~.
In c~_nsideration of the sum of One Dollar ($1.00), the receipt or. which is hereby acknowledged, the undersigned
hereby give. to W. l\L Bott or his assigns, an option for thirty
(30) days to. buy the following described property, at the
sum named below and on terms as hereinafter stated. The
· property consists of Lots #2 and #3, Block ·#1, Plat of
Fairmount Pa~·k in the City of Norfolk, Virginia, and known,
according to the present system of numbering, as 3000 La-fayette Boulevard, to be sold to said W. M. Bott or his assig·ns at the price of Eight Thous.and Dollars ($8,000.00},
terms to be cash, or if said W.- M. Bott or his assigns should
elect to assume present mortgage on the property, he may
have the privilege to do so, the above amount less 5o/o Real
Estate Commission.
We hereby agree to sell stock and :fixtures while contained
at the above numbered address at inventory, or on a fair appraised value· basis. The said W. M. Bott or his assigns is
to have an option of thirty (30) days in which to dispose of
the said stock and fixtures. If, at the expiration of the thirty
days, the said stock and fixtures are not purchased or sold by
W. M. Bott or his assigns, this entire option shall become null
and void.
·
'
.
This option expires on August 5th, 1943.

MAE F. SMITH: WHEELER
H. B. WHEELER
On July 17th, 1943, the plaintiffs conveyed to Walter M.
Bott and wife the real estate ref erred to in the above option
at the price therein mentioned, ~nd Mr. Bott paid the purchase price ( Original Exhibit No. 2).
5r..
'"'Thereafter the plaintiffs made considerable effort to
sell to various persons other than Mr. Bott the fixtures
and stock ref erred to in the above option. The plaintiffs
sold the fixtures and part of the stock to one N. J. Georges,.
closing the sale on August 15th or 16th after the expiration
of tbe option.
At the time and place of the closing of the sale of the fixlures and part of the stock to Georges on August 15th or
16tl1, Mr. Bott, Mr. George$, Mrs. Wheeler and her· attorney,
Mr. Fine, were present. At that meeting Mrs. Wheeler asked
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Mr. Bott what he intended to do about the remainder of the
stock. According to Mr. Bott and Mr. Georges, Mr. Bott replied that he would do whatever the agreement required of
him. According to Mrs. Wheeler, the following occurred ( M.
R., p. 53):
A. Then we asked Mr. Bott, "What about the stock?". He
said, '' Mrs. Wheeler, I will take * * • ''. First I asked
him about the contract. He said, '' I don't know where it is.
It has been destroyed or lost''. That is the very words he
used, and we said, '' How about the stock Y' '.
Q. Will you tell his Honor and the gentlemen of the jury
what your attorney said to Mr. Bott about the stock!
A. I said, ''How about the stock!" He said, "I will fulfill
my contract and take it at inventory price and give her two
weeks to take inventory'', which I completed on Saturday.
Q. Who did you deliver the inventory price tot
6'"'
*A. I delivered it to you and you delivered it to him
on Saturday before my two weeks was up on Tuesday.
He had the price of the inventory of the stock in his -hands.
Q. What?
A. He had the inventory in his hands .

•
Q. Now, Mrs. Wheeler, did you try to get the price for this
stock on the open market f
A. I certainly did.
Q. What was the best price that yon could get for this inventory?
A. The best price that I could get was what Dr. Green offered, about $750.00 or $775.00.
Q. And you didn't let it go at that pricef
A. No, because I had taken an inventory of everything in
the store and it came to $2,000.00. When I completed the
prescription room it came to over $2,000.00. I could not afford to let my stock go for $750.00 to $800.00 when I had
$2,056.00 worth.
Q. Did you agree to sell to Mr. Green 7
A. I would have sold it if he would have given me a decent
price, but he would not offer me a price I would consider.
Q. Is that after Mr. Bott had not gone through with his
agreement?
A. He didn't try to help me. The only thing he told... me
was to hurry and get out of the building.

W. M. Bott v. Mary Frances Wheeler, et al.

s

7•

*There is no evidence in the case that Mrs. Wheeler
agreed to accept the offer that she testified Mr. Bott
made to her.
ARGUMENT.
That the written agreement (Exhibit No. 1) is purely an
option, and did not obligate Mr. Bott to buy the stock is too
clear to need argument. If there is any binding obligation
upon Mr. Bott to buy the stock it can only be by virtue of
what occurred at the meeting of August 15th or 16th at the
time of the closing of the sale of the fixtures to Mr. Georges,
after the expiration of the optio11.
Accepting as true Mrs. Wheeler's testimony of what occurred at that meeting (quoted above) to the effect that ~fr.
Bott stated that he would take the stock at inventory price,
the decision of this case·depends upon whether that evidence
proves a binding and enforceable contract of purchase and
sale of the stock between Bott and the ·wheelers. It is our
contention that it does not prove such a contract, for the following reasons :
The alleg·ed promise on the part of Mr. Bott to buy the
stock at inventory value is not supported by any consideration, either an independent consideration or a promise on the
part of the Wheelers to sell.
s• *That in order to hold Mr. Bott on his alleged oral
promise to buy the stock at inventory value, the same
must be supported by a consideration is Hornbook law, a~d
needs no citation of authority. Such a consideration to support a promise to buy may be either an independent consideration or a corresponding promise on the part of the Wheelers to sell. The law is well stated in Turner v. HaU, 128 Va.
247, at page 250.

It is undoubtedly a sound and settled principle that a naked
agreement to sell without a corresponding agreement to buy
is not enforceable by either party. (.A.111,erican .A..gricultural
Co. v. Kennedy, 103 Va. 171, 176, 48 S. E. 868). This does not
mean that a contract must always be binding on both parties.
It is not lack of mutuality, but lack of- consideration which
renders a bilateral undertakinQ,' unenforceable a~ainst the
promisor. If a valuable consideration has passed from the
promisee to the prornisor, the latter is bound, notwithstanding
the absence of a correspondirnr undertaking by the former.
In the ordinary case of an option for the purchase of real
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estate supported by a consideration furnished by the proposed
purchaser, the proposed vendor is bound, and the fact that
there is no obligation to exercise the option constitutes no objection to the validity of the contract. The doctrine is well
stated in 6 R. 0. L., p. 686, section 93, as follows: "Consideration is essential; mutuality of obligation is not, unless the
want of mutuality would leave one party without a valid or
available consideration for his promise. The doctrine of
mutuality of oblig·ation appears, therefore, to be merely one
aspect of the rule that mutual promises constitute considerations for each other. Where there is no other consideration
for a contract, the mutual promises must be binding on both
parties, but where there is any other consideration for the
contract mutuality of obligation is not essential.''
ti:It is submitted that there is no suggestion in the record
of any independent consideration to support Mr. Bott's
alleged promise to buy. Therefore, in order to hold Bott to
his alleged promise to buy, the burden was upon the plaintiffs
to prove a corresponding· promise on the part of the plaintiffs to sell. Otherwise there is a lack of mutuality of obligation between the parties which is fatal to liability on the part
of Mr. Bott.
It is submitted that the evidence is. entirely lacking in the
proof of anv promise or obligation on the part of the Wheelers to sell the stock to Mr. Bott. In this connection it should
be noted that the written option expired by its terms on Aug-ust 5th, 1943 ( Original Exhibit No. 1) ; and thereafter the
Wheelers were under no obligation to sell the stock to Bott or
an>rone else. Also note that the time at which Bott is alleged
to have made his oral promise to buy the stock was August
15th or 16th, that is, after the expiration of the option, when
the Wheelers were not under any obligation to sell. It will
Also be noted that of the three witnesses, Mr. Bott, Mr.
Georg·es and Mrs. Wheeler, who testified as to what occurred
at the meeting of August 15th or 16th. Mrs. Wheeler is the
onlv one who testjfied to a promise on the part of Mr. Bott to
buv the stock. And :Mrs. Wheeler did not testifv that she
either accepted Mr. Bott's offer or made a corresponding
promise to sell. It is true th~t her testimony shows that
10* i;;he $caused an inventory to be made up and delivered to
Mr. Bott, but it is submitted that the making and deJiverv of the inventorv is not sufficient to bind the Wheelers
in aii: obligation to sell. The Wheelers had a right" at any
time after the expiration of the option to sell the stock to
anyone else; and as the evidence showed they tried to do so.

9*
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If Mr. Bott at any time after the expiration of the option
and after the time of his alleged oral promise to buy the
stock had attempted to hold the Wheelers to an obligation
to sell the stock against their will, his efforts would have met
with utter failure under the evidence in this case, for the
reason that the evidence fails to show any corresponding
binding promise or obligation on .the part of the Wheelers
to sell. Yet under the well settled law such mutuality of
obligation and remedy between the parties is a condition
precedent to the binding liability of Bott.

Americati Agricitltitral Co. v. Kennedy, 103 Va. 171, at·
page 176:
'' The general rule of law is, and this seems to be conceded
by the plaintiff company, that where the consideration for the
promise of one party is the promise of the other party, there
must be absolute mutuality of engagement, so that each party
has the right to hold the other to a positive agreement.
11* Both ~parties must be bound or neither is bound. 1
Parsons on Contracts (7th Ed.), 448-452; Clark on Contracts, 165-171; Southern Railway Co. v. Wilcox, etc., 98 Va.
222, 35 S. E. 355. ''

Turner v. Hall, 128 Va. 247, at page 250:

'' It is undoubtedly a sound and settled principle that a
naked agreement to sell without a corresponding agreement
to buy is not enforceable by either party.''

.

Tulin v. Johnston, 152 Va. 587; Ferebee v. Todd, 154 Va.
293.

CONCLUSION.
From what has been said it is submitted:
(1) That the written agreement (Exhibit No. 1) is purely
an option, and thereby l\fr. Bott was not under any obligation
to buy the stock.
(2) That after the expiration of the option on August 5th,
the Wheelers were not under any obligation to sell the stock.
That the alleged oral promise on the part of B"ott to buy the
stock, alleged to have been made on August 15th or 16th, after
the expiration of the option, is not supported by any consider-
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tJ,tion, either an independent consideration or a binding
12'"' promise or oblig·ation on *the part of the Wheelers to
sell the stock. That there was a lack of mutuality of
obUg·ation between the parties, which is fatal to liability on
the ptirt of Mr. Bott.
( 3) That th,e trial Court clearly erred in overruling the
motion of the defendant to strike the evidenc~ of the plaintiff.
(4) That the trial · Court clearly erred in overruling the
motion of the defendant to set aside the verdict and to render
final judgment for the defendant.
(5) That the trial Court clearly erred iµ r~ndering judgment for the plaintiff on the verdict.
PRAYER.
Wherefore your petitioner prays this Honorable Court to
grant him a writ of error with sitpersedeas to the judgment
aforesaid, set aside the said verdict, review and reverse said
judgment, and render final judgpient in favor of your petitioner.
_
Copy of this petition was delivered on April 3rd, 1944, to
Mr. Louis B. Fine, National Bank of CommerGe l3uilcling,
Norfolk, Virginia, counsel for the plaintiffs in the Court
below.
Petitioner adopts this petition as his brief, and desires to
state orally the reasons for reviewing the decisions
13• complained of. This petition is being presented •to Mr.
Justice Eggleston at his office in tlie City of Norfolk,
Virginia.
Attention is invited to the certificate of th~ clerk (M. R.,
p. 150) showing that a combination suspending and supersedeas bond in the penalty of $1,500.00 has been filed.
WALTER M. BOTT, Petitioner
By JOHN S. R.IXE.Y,
( of Counsel).

RIXEY & RIXEY,
Citizens Bank Building,
Attorneys for Petitioner.
No~folk, Virginia,
I, John S. Rixey, an attornev at law~ practicing in the Supreme Court of Appeals of' Virginia, do certifv that in my
opinion it is proper that the judgment and decision com-
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plained of in the foregoing petition should be reviewed by
said Court.
JOHN S. RIXEY,
Citizens Bank Building, Norfolk, Virginia.
Received Apr. 3, 1944.
J.W.E.
April 26, 1944. Writ of error and siipersedeas awarded
by the Court. No additional bond required.
M.B.W.

RECORD
:VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 31st day of December, in the
year, 1943.
· Be It Remembered, That heretofore, to-wit: In the Circuit Court aforesaid, on the 11th day of October, in the year.,
1943, came the: plaintiffs, Mary Frances "'Wheeler and H.
Bruce Wheeler, and docketed their Notice of Motion for judgment against the. defendant, Walter l\L Bott, in the following·
words and :figures, to-wit:
Virginia:
In the Circuit Court of the City of Norfolk.
Mary Frances Wheeler and H. Bruce Wheeler, Plaintiffs,
v.
Walter M.. Bott, Defendant.
NOTICE OF MOTION.
To : Walter l\L Bott:

TAKE NOTICE: That on the 9th day of Octooer., 1943, at
10:00 o'clock A. M. or as soon thereafter as counsel may be
heard, I will move the Circuit Court of the City of Norfolk
for a judgment against you, def cndant, in the sum of two
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thousand fifty-six dollars ($2,056.00) with interest from August 1st, 1943, for this to-wit:
·
page 2

~

For that heretofore to-wit the defendant agreed
with the plaintiff to purchase all of the stock of
goods, including drugs, from the plaintiffs, and although the
plaintiffs have been ready, able and willing to· deliver the
said merchandise, the defendant has failed to keep his agreement, and has breached the same, and as a consequent of the
failure of the defendant to purchase the said property, the
plaintiffs have been damaged.
·wherefore, the plaintiffs institute this notice of motion for
two thousand fifty-six dollars ($2,056.00) with interest from
August 1st, 1943, for damages.
MARY FRANCES WHEELER. and
H. BRUCE WHEELER
By LOUIS B. FINE .
Counsel
The following is the Officer's Return on the fore going Notice of Motion:
.
Executed in the City of Norfolk, Va., this the 10 day of
Sept. 1943, by serving a copy hereof on Walter M. Bott in
person.
LEEF. LA,VLER,
Sergt. City of Norfolk, Va.
By C. B. LESNEJ_=t, Deputy.
And on the same day, to-wit: In the Circuit Court aforesaid, on the 11th day of October, in the year, 1943.
pag·e 3

~

Upon the motion of the plaintiffs, by counsel, it
is ordered that this notice of motion be docketed.
And thereupon came as well the plaintiffs as the defendant,
by counsel, and said defendant pleaded the general issue to
which said plaintiffs replied g·enerally and issue. is joined;
and upon motion of said defendant it is ordered that said
plaintiffs file the Bill of the Particulars of their Claim; and
upon like motion of said plaintiffs it is ordered that said defendant file the statement of his Grounds of Defense; and the
further hearing· is continued.
And on another day, to-wit: In the Circuit Court aforesaid, on the 5th day of November, in the year, 1943:
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This day came again the plaintiffs., by ·counsel, and with
leave of Court filed herein the· Bill of the Particulars of their
Claim; ·and the -further hearing is continued.
The following is the Bill of the Particulars filed herein by
leave of the foregoing order :
The plaintiff~ now come and say for their bill of particulars .
the following:
1. That they rely on the allegations in the notice of motion.
2. That the defendant covenanted and agreed with the
plaintiffs in consideration of the sale of the buildpage 4 ~ ing, to buy all the personal property therein in connection with the operation of the drug and confectionery business, including the :fixtures and stock, and the
:fixtures were sold, but the defendant failed to take the stock.
The inventory of the stock is two thousand fifty-six dollars
($2,056.00) and the best price that the plaintiffs can get on
the open market for the inventory is eight hundred dollars
($800.00), and the plaintiffs are damaged to the extent of
twelve hundred fifty-six dollars ($1,256.00) with interest from
August 1st, 1943, or the defendant can have the original stock
as is, which the plaintiffs will deliver upon the payment of
two thousand fifty-six dollars ($2,056.00) with interest from
A ugus~ 1st., 1943, for damages.

MAE FRANCES WHEELER~ et al.
· By LOUIS B. FINE
Counsel
And on another day, to-wit: In the Circuit Court aforesaid, on the 18th day of November, in the year, 1943.
This day came again the defendant, by counsel, and with
leave of Court filed herein the statement of his Grounds of·
Defense ; and the further hearing· is .continued.
The following is the Grounds of Defense filed herein by
leave of the foregoing order:
. The defendant Walter M. Bott, for a statement
of his grounds of defense says that he will rely upon
each and every defense provable under the general
.issue, and among others the following.
page 5
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The defendant did not agree to purchase the personal property, :fixtures and stock referred to in the notice of motion
and bill of particulars. The defendant was given an option
to purchase or sell the said fixtures and stock ; but the def eridant did not exercise said option. However with the consent of the defendant the plaintiffs agreed' to sell said :fixtures
and stock to other persons; as to a part of which the sale was
. consummated and delivery made, and as to the other part the
plaintiffs refused and failed to make delivery in accordance
with the agreement. The plaintiffs have not been damaged
as alleged in the notice of motion and bill of particulars.

RIXEY & RIXEY
p. d.

And on another day,, to-wit: In the Circuit Court aforesaid, on the 26th day of November, in the year, 1943:
This day came again the parties, by counsel, and thereupon
came a jury, to-wit: T. A. Guilledeau, V. J. Boyce, E. R.
Stamps, P. W. Fogle, M. E. Jones, R. S. Downing and Isadore
Brooke~ who were sworn to well and truly try the issue joined,
and having· fully heard the evidence and argument of counsel returned its verdict in the following words and figures,
to-wit: "We, the jury, find for the plaintiffs in the
page 6 ~ sum of $1,057.27". A.nd thereupon said defendant,
by counsel, moved the Court to set aside the verdict of the jury and grant him a new trial on the grounds that
the same is contrary to the law and the evidence; and the
further hearing of which motion is continued.
A.nd on another day, to-wit: In the Circuit Court aforesaid, on the day and year first hereinabove written, viz., on
the 31st day of December, in the year., 1943:
This day came again the parties, by counselj and the motion for a new trial heretofore made herein having· been fully
heard and maturely considered by the Court is _overruled.
Whereupon it is considered by the Court that said plaintiffs
recover against said defendant the sum of Ten Hundred
Fifty-Seven Dollars and Twenty-seven Cents ($1,057.27),
with legal interest thereon from the 26th day of November,
in the year, 1943, till paid, together with tl1eir costs about
their suit in this behalf expended, to all of which said defendant, by counsel, duly excepted.
And said defendant having· indicated his intention of ap·
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plying to the Supreme Court of Appeals of Virginia for a writ
of error and su.persedeas to the foregoing judgment, it is
ordered that execution upon said judgment be suspended for
the period of sixty ( 60) days from the end of this term of
Court upon said defendant, or someone for him, entering
into and acknowledging a proper suspending bond before the
Clerk of this Court in the penalty of Fifteen Hunpage 7 ~ dred ($1,500.00) Dollars, with surety to be approved
by said Clerk and with condition according to law.
The following is the record in the above styled case:
page 8

~

Virginia :

In the Circuit Court of the City of Norfolk.
Mrs. Frances Wheeler and H. Bruce Wheeler,

v.

Walter M. Bott.
NOTICE OF APPEAL.
To Mr. Louis B. Fine,
Attorney for th~ plaintiffs:
Please take notice that on the 15th day of February, 1944,
at 10 :00 o'clock A. M., or as soon thereafter as I may be
heard ................................................ .
the undersigned will present to the Hon. 0. L; Shackleford,
Judge of the Court of Law and Chancery of the City of Norfolk, Virginia, who presided over the trial of the above mentioned case in the Circuit Court of the City of Norfolk, Vir:
ginia, on November 26, 1943, a stenographic report of the
testimony and other incidents of the trial in the above case
to be authenticated and verified by him.
And also that the undersigned will, at the same time and
place, request the Clerk of the said court to make up and deliver to counsel a transcript of the record in the above entitled cause for the purpose of presenting the same with a
petition to the Supreme Court of Appeals of Virginia for a
writ of error and su.ziersedeas therein.
"\VALTER M. BOTT,
By RIXEY & RIXEY,
Counsel.
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lValter M. Bott.
Service accepted this 15th day of February, 1944.
LOUIS B. FINE.,
Attorney for the plaintiffs.
page 9

~

Virginia:

In the Circuit Court of the City of Norfolk.
Mrs. Frances Wheeler and H. Bruce Wheeler,

v.

·walter M. Bott.
RECORD.
Stenographic report of the all the testimony, together with
the all the instructions., motions, objections, and exceptions
on the part of the respective parties, the action of the court
in respect thereto, and all other incidents of the trial of the
case of l\frs. Frances ·wheeler and H. Bruce ·wheeler, plaintiffs, v. Walter :M. Bott, defendant, tried in the Circuit Court
of the City of Norfolk, Virg·inia., on November 26, 1943, before the Hon. 0. L. Shackleford, sitting for the Hon. A. R.
Haneke!, and jury.
Present: Mr. Louis B. Fine, attorney for the plaintiffs.
Messrs. Rixey & Rixey (J\fr. J. S. Rixey) Attorneys for
the defendant.
:Messrs. Phlegar & Tilghman,
Shorthand Reporters,
N orfolk-1._=tichmond, Virginia.
page 10 ~

Note: ·witnesses were excluded on motion of
counsel for the plaintiffs, and opening statements
were made on behalf of the respective parties.
·
Mr. Fine: I want to call Mr. Bott as an adverse witness.
WALTER. J\L BOTT,
the defendant., called as an adverse witness, being first duly
sworn, testified as follows:
Examined by Mr. Fine:
Q. You are :M:r. Walter M. Bott?
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Walter M. Bott.
.A. I am.
Q. You are a real estate broker and insurance man 7
.A. That is right.
Q. And an extensive property owner of this city?
A. No, sir. I own some property.
Q. You are an extensive property owner?
A. Probably so, if that is the way ·you want to.put it.
Q. Who put you on to this deal, Mr. BotU
A. Mrs. "'\¥heeler called me personally.
Q. Did a man named Georges have anything to do with it 7
A. No, sir.
Q. Didn't a man named Georges enter into an agreement
with them on the 9th day of December, 1942, before you came
·
into the picture?
page 11 ~ A..Mr. Georges, as well I recall, at my solicitation, had some such agreement, but Mr. and Mrs.
Wheeler stated they didn't want to sell it at that time and
the agreement was called off.
Q. What was that agreement., do you know?
A. I can't recall. I can look at the contract and tell you
perhaps. I haven't a copy of it.
Q. I hand you this copy, since you know about itMr. Rixey: ·what has this got to do with the defendant
here?
Mr. Fine: We claim he knows all about it.
Mr. Rixey: I don't see the materiality of this option
given on this property by the Wheelers to Mr. Georges.
Mr. Fine: vVe would like to show that he had knowledge
of this option. This option was one for the building, stock,
and fixtures, and they would not sell it any other way. As a
matter of fact, he claims in his paper that the contract shall
be null and void unless the entire stock and fixtures and building are sold. I will let the court look at this agreement.
The Court: Is this the one he is suing on? ·
Mr. Fine : No. We are suing on an oral agreement for the
sale of the stock.
page 12

~

A. This is the fixtures and furniture only.

The Court: I understand Mr. Bott was not a party to this
agreement at all. · .
Mr. Fine: No, sir, but he was familiar with it. I think
that I can show that Mr. Georges was acting through him.
He is connected in his office. They are both at the same place
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Walter M. Bott.
together. They split commissions together and work together. .As a matter of fact, Georges did buy part of it
through Bott. When one doesn't buy the other does, and
they work it that way. I think the evidence will show that.
By the Court:
. Q. You say you are suing· on a verbal agreement f
Mr. Fine: Yes, sir, and on the representation and the
contract made by Mr. Bott for the purchase of all of it. W c
asked for the contract but he hasn't delivered it. This is
just a part of the beginning of the proceedings. There was
another paper involved.
The Court: This is getting too confused for me. What I
warit to know is how this writing here is relevant to the issues the jury are to try here? If you can show me that I will
let it in.
Mr. Fine : It is relevant to show his know ledge
page 13 ~ of the fact that we never did want to sell it any
other way than the building and the stock and fixtures, and that that deal fell through because they would not
sell it .any other way., and then he comes along later, if your
HOROi· please, and does indirectly what he knew he could not
directly do.
The Court: Is that alH
:M:r. Fine: Yes, sir.
The Court: I sustain the objection.
Mr. Fine: vVe save the point.
By Mr. Fine:
Q. Did you send :Mr. Georg·es to consummate this deal on
December 9, 1942 Y
.

.

Mr. Rixey: I object to that for the same reason. He i~
talking about some agreement between the Wheelers and Mr.
Georges~
1\1::r;. Fine: I want to show, if I may, if your Honor please,
the relationship between Georges and the defendant.
The Court: You can ask him that.
By Mr. Fine:
Q. What is your relationship ·with Mr. Georg·es f
A. Mr.. Georges is an insurance broker and writes some
business through my office. He don't l1ave an office there.
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Walter M. Bott.
Q. Doesn't he have an office in your office 1
A. No.
Q. As a matter of fact, when part of the transaction was closed, didn't he close it in your office?
A. I suppose he did as a matter of convenience.
Q. Don't you know he did l
A. Yes, as· a matter of convenience.
Q. He has no office in there Y
A. No.
Q. Does he have a desk in there?
A. No.
Q. Where does be write his insurance from i
A. I think he has an office in the New York Life Insurance
Company's office.
Q. Don't you do all of the office work for him in connection
with his insurance Y
A. Only fire insurance.
Q. You don't sell life insurance t
A. w·e don't. That is office work. He does his own collecting.
Q. You write all of his fire insurance and automobile insurance, don't you?
·
A. I don't know whether I do, or not. He has the privilege
of g·iving it to whoever he pleases.
Q. You do it in your office!
A. I could not say I do. "\Ve write some of it.
page 15 ~ Q. He handles considerable business?
A., He might broker with other offices., as far as
I know.
Q. Did you handle several deals together t
A. What do you mean, real estate deals?
Q. Yes.
A. No. I don't think I ever sold him a piece of property.
Q. I didn't ask you that. I asked you if you hadn't had
deals together.
A. No, I don't know of any.
Q. Did you handle· this deal together?
A. Which deal are you talking aboutt
Q. The Wheeler case.
A. That one on that contract?
Q. I am speaking of the whole matter. Did he buy any
part of it¥
.
A. Later on Mrs. ,vheeler sold him the :fixtures.
Q. Who has title to the building nowY
A. I do.
page 14

~
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Q. Did you rent it to ::M:r. Georges Y
A. I rented the premises to Mr. Georges.
Q. You rented the premises to Mr. Georges?
A. Yes.
Q. So he is a tenant of yours, and also bought
page 16 ~ the :fixtures in there; is that right?
A. I think he bought them from Mrs. ·wheeler.
Q. You didn't know that he bought these fixtures from
her?
A. I could not swear to it. I didn't stay there. He might
own them, and I imagine he does.
Q. Was the transaction closed in your office Y
A. It was closed probably. I left in a short while after
you talked to me.
·
Q. Do you remember her asking for the contract 7
..A.. Yes.
Q. "\Vha t did you tell her Y
A. I told her I thoug·ht she had: a contract, and that mine
was probably :filed away and I would get it later and let her
have it.
Q. She asked you for a copy of it, didn't she?
A. Yes.
Q. · Did you tell her it was destroyed, that you tore it up Y
A. No.
Q. You didn't tell her that? ·
A. No.
Q. W'hat did you tell bed
A. I told her I thought Mr. Tuttle had it in my office and I
·
would look it up.
page 17 ~ Q. v\Thy didn't you give it to her then?
A. It took some time to do that.
Q. It took some time to find a contract in a matter that
you were closing?
A. I was not closing it.
Q. Do you remember the date of itY
A. When I closed itY
Q. Yes.
A. ,Vhatever the date of the deed, the deed has op it.
Q. Do you remember when she was in your office? ·
A. No, I could not recall the date.
Q. What did you say to her about the stock when she spoke
to you about that?
A. I told her I thought she had sold the stock, and she told
me she had.
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Walter M. Bott.
Q. Didn't she tell you she had not sold the stock that morning when you were at your office?
A. Yes.
Q. She told you that?
A. She told me she would consider it. I told her I thought
she had sold it to Dr. Green.
Q. Didn't I tell you that morning that it was my business
in coming around there to find out why you had not bought
the stock?
A. No.
pag·e 18 ~ Q. I didn't tell you anything about that Y
A. No.
Q. What did I tell you about it?
A. You told me you still had it, I know.
Q. Did I tell you I wanted a copy of it?
A. Let me tell you about it.
Q. You answer the questions. Didn't I tell you we wanted
a copy of it because you had not gone through with your
agreement?
A. Of the option Y
Q. Of the contract.
A. I didn't have a contract., but just an option.
Q. I asked you for a copy of the paper writing?
A. Yes.
Q. And you said you could not find it right then. Didn't
you testify to that?
A. Yes.
Q. Didn't you say that even though you·were not obligated
to buy it, that you would buy the stock?
A. No. I told her I would carry out any agreement I had
in that option ev.en then.
Q. Didn't you tell her you would buy it at inventory price?
A. No.
Q. Acting on what she said, you didn't close the
page 19 ~ deal with Mr. Georges¥
A. No., I don't think that had anything to do
with it as far as Mr. Georges is concerned.
Q. Do you recall Mrs. Wheeler asking you to go up to her
attorney's office, Mr. Charles Kaufman, to close the transaction?
A. No.
Q. That is a pipe dream on her part Y
A. I· don't know anything about that.
Q. Did she ask you to go up there to have deed prepared
for her in this matter?
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A. No.
Q. Who prepared it 1

A. She asked me to have it prepared. I think I had :Mr.
Foreman draw it. It is on the deed.
Q. Mr. Foreman Y
A. Yes. She asked me to do it for her.
Q. You didn't tell her it was not necessary for ber to get
a lawyer, that he would charge her four or five hundred
dollars f
A.
Q.
A.
Q.

No.

You didn't tell her that eitherf
No.

Under this so-called option you have here, you say you
had an option to buy the stock and fixtures with
page 20 ~ the building. Will you indicate there where it
says you have a right just to buy the building and
leave off the stock and fixtures T
Mr. Rixey: I think the paper speaks for itself, sir.
Mr. Fine: I would like to make a point of that matter
leg·ally, and would like to bring it to the court's attention. I
think I can ask him that now. If he is basing his case on
that paper, I contend he has no rights here, and I would like
to a'rgue it. I would like for the court to look at it., sir.
The Court: You asked him what the contract stated 1
Mr. Fine: Yes, sir.
The Court: I sustain the objection. The paper speaks
for itself.

By Mr. Fine:
Q. When did you buy the building?
A. Have you the deed there, Mr. Rixey f
Q. On the 16th day 0£ Julv1
A. That is when it was closed.
Q. The 16th of July?
A. Yes.
Q. And this paperpage 21 ~ A. This paper gives me the right to sell the
stock for Mrs. Wheeler.
Q. Gives you the right to sell it for ber f
A. Yes.
Q. Who drew this paper upY
A. Sir?
Q. Who drew this paper upt
A. Mr. Tuttle in my office copied it for me.
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Q. Copied it¥
A. Or wrote it, part of it. I don't know, but I imagine
he did.
Q. Do you know who wrote it¥
A. I probably got a rough description of it and tolcl him
what I wanted and Mr. Tuttle :figured the option up.
Q. Where did Mr. and Mrs. Wheeler sign this contract¥
A. Signed it at their place of business.
Q. vVas it already typed when you gave it to themY
A. Certainly it was, yes.
Q. Sirt
A. I say certainly the paper was typed.
Q. It was typed?
A. Yes.
Q. Did you go back there twice?
A. Yes, I wen~ there probably a half dozen times.
Q. You say you had the paper-you had :Mr.
page 22 ~ Tuttle copy iU
A. Yes. I broug·ht it back to the office and he
made up the option.
Q. ·where is the penciled paper that you made upi
A. I don't know .. As a matter of fact, I may have told him
about the agreement and what I wanted in the option. Probably there was no memorandum.
Q. You said there was a writing that he copied from?
A. As far as I know. I don't know whether there was, or
not. I asked him to draw me an option along those lines and
he did it.
Q. You had to tell him what to draw!
A. Yes, I told him what to draw.
Q. You didn't sign that option t
A. No. I left Mrs. ·wheeler one that I did sign.
Q. You didn't sign one Y
A. I was under the impression I signed the one I left with
her.
Q. You didn't have it witnessed either.
A. No, it is not witnessed.
.
Q. Do you know when this was made up?
A. Is the date on the bottom f
Q. No.
A. Let me see it, please.
Q. Certainly. It was made up on August 5, 1943A. It is a thirty day option and expires then. 1
page 23 ~ imagine it was July 5, 1943.
Q. Do you lmow when it was made up¥
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A. I can say almost with certainty that it was made on
July 5, 1943.
Q. July 5?
A. Yes.
Q. There is nothing in here to indicate when it was made
up?
A. No. It is a thirty day option and expires August 5,
1943.
.
Q. Why would there be some difference in the type on this
paper?
A. vVhen Mr. Tuttle made it up, before I asked him to put
that in, he left it out, 5% commission on the real estate, and
when it was put in I said to him, ''Your type is not like the
other type on it, and remember that particular thing if anything comes up about it."
Q. "Why did you tell him that? You expected trouble1
A. Because I thoug·ht there might be some trouble later,
just as it is.
Q. You thoug·ht so Y
A. Yes. I try to keep out of trouble before I get into it.
Q. There is nothing on the option exceptpage 24 ~ A. Yes, down at the bottom is all I can :find right
now.
Q. You were drawing thisA. Mr. Tuttle drew it.
Q. You have this sentence, ''If, at the expiration of the
thirty days, the said stock and fixtures are not purchased or
sold by "\V. M. Bott or his assigns, this entire option shall
r
become null and void.''
A. That is right.
Q. And the deed is dated July 16!
A. That is right.
Q. According to this option you had a rig·ht to still sell
the stock and fixtures by the 5th day of August, 1943?
A. Yes.
.
Q. You took this lady's property on the 16th day of July,
1943, without taking l}cr stock and fixtures at inventory?.
A. Yes.
Q. Without going through with your agreement? ·.·
A. One morning· Mrs. Wheeler called me at my offic~ early
and said, '' Mr. Bott, we want to sell the building now and
close that part of it up." I said., "Are you sure you want
to do that, Mrs. WbeelerY" She said, "Yes, w.e-want to go
away for a month or two,'' and after receiving her mes~age I
told her all right, if that is the way she wanted to handle
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it I would do that. I took Mr. Freeney in my office· out to
Mr. and Mrs. Wheeler's residence to verifv the
page 25 } fact that she wanted me to take over the bui'Iding
·
at that time because they were tired of it and
wanted to go away for a rest.
Q. Why didn't you g·et:M:r. Rixey: Let him finish.
A. (Continuing) I said, ''Mrs. Wheeler, about your stock
and fixtures, you probably now. would not want me to mess
with it," and she said, "No. I think we have sold the stock
to Mr. Green and Mr. Georges has purchased the fixtures.''
Later on, when I went to g·et her to sign the deed of trustBy Mr. Fine:
Q. Deed of trust?
A. Deed to the property,, not deed of trust.
Q. ·where was the deed signed 7
A. At her home.
Q. Not at :Mr. Foreman's office!
A. :No. Later on when I went to get her to sign it she
said, "Mr. Bott, we have decided as to the stock, not to sell
it." I asked her why she didn't sell it to Mr. Green. She
said, ''We might want to keep it anq. go back in business and
we are going to store it.'' As far as I knew, she still wanted
to store it to go back in business.
Q. Do you want to change the pleadings filed here by your
lawyer about this option business Y You say now she didn't
want to sell to you the stock and fixtures; is that right,
A. That is right.
page 26 } Q. Let's get it correct. ·
A. That is right.
Q. Let's get the issue correct.
.l\.. That is what we are trying to do.
Q. I am having a tough time, but I am trying to. Your idea
is, and your testimony is, if I am correct in it, that you really
actually agreed to buy by the option the stock and :fixtures
and the building Y

•

Mr. Rixey: He hasn't testified to that.
Mr. Fine: That is what he said.
Mr. Rixey: He hasn't agreed to buy anything under the
option.
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The Court: There is no evidence of that so far.
By Mr. Fine:
Q. You are a man with extensive knowledge of litigation t
A. No.
Q. You have been in court several times ag·ainst other people as a business man? I am not criticizing you personally.
A. I bave been in court some.
Q. SomeY
A. Yes.
Q. Did you get any memorandum of the arrangepage 27 ~ ments that you subsequently made whereby she
wanted you to have the property and not the stock
and :fixtures t
A. No, except she agreed.
Q. Oraily?
A. That she wanted to dispose of the property., and before
a witness, Mr. Freeney; who was there.
Q. Mr. Freeney is the witness Y
A. Yes.
Q. Mr. Freeney's connection with you is in what capacity?
A. I told Mrs. Wheeler the day she signed the deed, '' Do
you want to go through with this now? If you don't, it is all
right with me and we will call the whole thing· off.''
Q. Do you want to call the whole deal off now f
A. I don't see how I can. I have spent right much money
on the property since I have had it.
Q. What connection does Mr. Freeney have with you?
A. He is in my office as an insurance underwriter.
Q. He is on a salary with you¥
A. Yes.
Q. He is employed by you f
A. Yes, sir.
Q. And there was no memorandum made Y
A. No.
Q. Mr. Tuttle didn't write up the subsequent agreement f
A. No.
page 28 ~
Q. You didn't tell Mrs. vVbeeler that you would
take the stuff at inventory price 7
A. No. I told her I would do exactly what I said in that
option, and will do it right now.
Q. YOU dicln 't do it, did YOU f
A. She didn't ask me.
Q. What was my purpose in coming down there to your.

•
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office, Mr. Bott? I don't want to testify in this case and I
haven'~ as yet, but I wiH ifit is necessary.
, .
...
A. You were there representing Mrs. ,vheeler settling the
fixtures item with Mr. Geotges and happened to see me in
the office.
Q. I told you it would be necessary for me to sue if you
didn't buy the stock 1
.
•
A. No, but I thought you would.
Q. I told you., didn't H
A. No. You seemed to be very friendly in my office.
Mr~ Fine: I want to introduce this agreement in evidence.
Note: The paper was marked ''Exhibit No. 1.''
CROSS EXAMINATION.
By Mr.. Rixey:
Q. Now, Mr. Bott, yoµ say with reference to this deed, that
. you had no memorandum, no memorandum was
page 29 ~ made about the ma,tter at the time the. deed wa~
taken. Is there any.data or memorandum that you
could have made better than the deed itself 1
. A. I would not think so. I particularly impressed on Mrs.
Wheeler not to sell the property without the other if she
didn't want.to. She said she wanted to go away for a rest .
.,Q. That is the-paper by which title to the real estate was
coD;veyed to you by Mr. and Mrs. Wheeler i
,A. Yes...
.. .
,
.
.
.
.Q.. Tb.at is the. sam,e real estate that is referred to in this
option ag-re~m~nt, _is, it' .. ' . ;
A. Yes, the same real estate. _
.
!ir. Rixey: I offer this deed evidence.
Note: Th~ paper was hiari{~a "Exhibit No. 2>;
I

in

.~~e .. Wit~ess : . Sine(( ~. ~ave. o~.ned. tJie propet'ty I Iia~e
spent at least $2,000.00 gettmg it m shape.
f

•

•

I

By Mr. Rixey:
Q. Is that option agreement signed by Mr. and Mrs.
Wheeler?
A. ):es.
.
,,
.
,
. Q: :J!as there been any other paper signed between you
and ]\fr. and Mts. Wheeler with reference to this transaction
outside of this Y
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page 30

~

A. No.

l\tir. Rixey: This option has been offered in evidence.
Mr. Fine: If your Honor please, I would like to make n
motion at this time.
Note : The jury retired.
Mr. Fine: May it please your Honor, on the basis of Mr.
Bott 's own testimony and this option, he has breached his
agreement to purchase the building., the stock and the fixtures,
and we are entitled to recover, I submit, if your Honor please,
as a matter of law, because he is trying to vary the terms of
the written instrument by which he, himself bought it, under
the pleadings.
It will probably be better if I read this option:
"In consideration of the sum of one dollar ($1.00) the receipt of which is hereby acknowledged, the undersigned hereby give to \V. M. Bott or his assigns, an option for thirty
(30) days to buy the following described property, at the
sum named below and on terms as hereinafter stated. The
property consists of Lots #2 and #3, Block ·#1, Plat of Fair-·
mount Park in the City of Norfolk, Virginia., and known, according to the present system of numbering, as
page 31 ~ 3000 Lafayette Boulevard, to be sold to said W. M.
Bott or his assigns at the price of Eight Thousand
Dollars ($8,000.00), terms to be cash, or, if said W. M. Bott
or his assigns should elect to assume present mortgage on
the property,, he may have the privilege to do so, the above
amount, less regular 5 % Real Estate Commission.
·
"\Ve hereby agree to sell stock and fixtures while contained
at the above numbered address at inventory, or on a fair
appraised value basis. The said W. M. Bott or his assigns
is to have an option of thirty days ( 30) in which to dispose
of the said stock and fixtures. If, at the expiration of the
thirty days, the said stock and :fixtures are not purchased or
sold bv W. M. Bott or his assigns, this entire option shall
become null and void.
This option expires on August 5th, 1943.
(Signed) MRS. F. SMITH WHEELER (seal)
(Signed) H. B. WHEELER
. (seal)
.............................. (seal)
"'Witness:
"
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Walter M. Bott.
Mark you, sir, he l1as introduced deed dated
pag·e 32 } July 16th and we have introduced the option in
this case as the agreement between the parties. I
submit, if your Honor please, as a matter of law, he cannot
offer any evidence to vary the terms of this instrument unless he proves some fraud between the parties. I submit,, if
your Honor please, we are entitled to a motion to strike the
evidence of the defendant on the statement made. by counsel
for the defendant that he entered into this option, and the
testimony of the defendant, Bott. Those are the facts in this
case without going any further as to liability.
The Court: Your contention, as I understand it, is that
he could not buy the property without becoming obligated to
buy the stock and fixtures; is that right?
Mr. Fine: Yes, sir.
The Court: That refers to the fixtures as well as the stock?
Mr. Fine: It does, sir. "If at the expiration of the thirty
days, the said stock and fixtures are not purchased or sold
by ,V. :M::. Bott or his.assigns, this entire option shall be null
and void.''
The Court : ,Vben were the fixtures sold?
page 33 } Mr. Fine:· They were sold within the thirty day
period to a man named Georges. ·
The Court : After the deed 1
Mr. Fine: Yes, sir.
Mr. Rixey : And the stoclr also.
Mr. Fine: The stock has never been sold. We have the
stock today.
Mr. Rixey: It was sold but you refused to deliver it.
Mr. Fine: You are shifting. I want to g·et the pleadings
right in this case. I ask eel for a grounds of defense in this
case.
The Court: \Vhat evidence is there that the stock was
sold t Mr. Bott said something about he heard it had been,
but understood it had not.
Mr. Rixey: I think Mr. Bott testified that the stock was
sold to Dr. Green. Dr. Green is here and will testify to it.
The Court : When was that sale 7
·
Mr. Rixey: Dr. Green says it was on July 26th.
The Court: Mr. Fine, that is your side of the case, but Mr.
Bott said, if I understood bis testimony, that this lady wanted
him to buy the building, that she was anxious to
page 34 ~ take a rest and would like to sell the real estate and
close the option, and that she was going to store
the merchandise.
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N. J. Georges.
Mr. Fine: Yes.
The Court: How can I strike the evidence from the record.
. Mr. Fine: I take the position that tlie testimony is at
variance with the written instrument.
The Court:. It is not. It is a novation.
Mr. Fine: Urider the contract.
The .Court: Yes.
Mr. Fine: I move to strike the evidence on the ground that
it is not set forth in the grounds of deferise in t1:iis case:
Mr. Rixey: I will read the grounds of defense to show
just exactly what is set forth:

of

'' The defendant, Waltei· M. Bott, for a st3:tement
his
grounds of defense says that he will rely upon eacli and ev~ry
defense provable under the general issue; and among others
the following.
The defendant did not agree to purchase the pei·s01rnl prop~
erty, :fixtures., and stock referred to in the notice of mot~oii and
bill of particulars. The defend~:r;it was given .an option to
purchase or sell the said fixtures. a~d stock,; but the de{~ndant
did not exercise said option. Ifowever, with the consent of
the defendant the plaintiffs agreed to sell said fixtures ~ncl
stock to other persons ; as, to. a pa1:t of which_ the
page 35 ~ sale was consummated ~nd delivery riuid«?,. -and:as
to the other part. the ,plaintiffs ref~1sed arid failed
to make delivery in accordance with .the agreement ... The
plaintiffs have not been damaged as alleged in the notice of
. motion and bill of particulars~''
·
.

The Court: . I overrule the motion. Bring the jtii·y
Mr. Fine: Exception.
·
'

.

back~

.

Note : The jury returned to Hie conrfroom~
page 36. ~
·:. . N. J: G:~ORG~S; ..
.
a ·\Vitrtess on behalf of the plaiiitiffs~ lie1ng first

duly sworn, testified as follows :
Examined by nt~. Fine:
. .
.
OU ai·e 1\fr~ Nicholas Georges?
A: Yes; sir:
.
.,
.
.. . Q. M·i\ .Georg·es~ t believ~ yotl are coriiiected ,~itb tlie New
Y6rlt Life Irisuraifoe Company?

~: r
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N. J. Georges.
A. Yes, sir.
Q. I believe you are also in the insurance business for the
sale of fire and automobile insurance 1
A. Yes, sir. I broker some of that stuff.
Q. You are associated with Mr. W. I.VI. Bott & Companyf
A. Not exactly associated, but I give him some of the business, brokerag·e business, in other words, and also give some
other people some.
Q. You are a realtor yourself ~1
A. No.

:Mr. Rixey: What has that got to do with insurance!
l\Ir. Fine: If you have any objection, state it to the court.
By Mr. Fine:
Q. You do give Mr. Bott whatever real estate business you
bavet
A. I don't have any real estate business. I own right ·much
property, but I don't sell real estate and never
page 37 ~ tried to.
Q. ·whenever there is a commission to be made
you want to give it to Bott, as far as you can; is that correctf
A. In real estate1
Q. Yes.
A. I never sold any real estate and never attempted to.
Q. Have you ever bought any?
A. I have bought right much myself, yes.
Q. Have you ever bought any through Bott?
.A. No, sir.
Q. You ·never bought a single piece through him t
A. No.
.
Q. You have had transactions with Bott concerning real
estate?
·
A. I hav~ sold him an apartment house, or rather agreed
to. I haven't sold it vet.
Q. Where is· it located?
·
A. On the corner of Raleig·h and Colley A venues.
Q. That big apartment down there?
A. Yes.
'Q. You have a desk that you use occasionally in Mr. Bott's
office!
A. There is a desk there. Whenever I have right mucl1
work to do I use it, yes.
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N. J. Georges.

page 38 ~

Q. How often do you use it, Mr. Georgesf
A. At times once every two weeks and once a
week, and probably sometimes twice a week.
Q. Just as the occasion demands 7
A. Yes.
Q. Did you have a desk there, or desk space there with Mr.
Bott?
A. There is a desk there I used.
Q. Mr. Georges, you became acquainted with the Wheelers,
I believe, in December, 1942, when you signed an agreement
with them f I will show it to you.
A. Yes.
Q. Now, was that in connection with purchase of the stock,
fixtures, license, and good will,
A. Yes.
Mr. Rixey: I don't know anything about this contract he
is talking about and I object to anything in tef erence to it.
Mr. Fine: I haven't introduce.d it but will introduce it subject to the court's approval, sir, in proper time.
The Court: ,Vhat do you say about counsel's objection to
your question f
:Mr. Fine : I want to show all of the series of transactions
all the way from start to finish so far as our side
pag·e 39 ~ of it is concerned, and that we never offered to sell
and never had any transactions other than for the
sale of the stock, :fixtures, and everything together. That is
my purpose in showing this, and that it was as late as December, 1942.
The Court: I don't see that it is relevant to the case
here. You ·start out with Mr. Bott on July 5, 1943. That is
where you start, and that is where your contractural relationship, if any, started, on July 5, 1943.
.
Mr. Fine: No, sir. That was the last agreement.
The Court: If you say that is the fast agreement, that is
where you have to start. I sustain the objection.
Mr. Fine: We save the point.

By Mr. Fine:
·o. Mr. Georg·es, how did you happen to get in this transaction?
Mr. Rixey: Are you talking about the last transaction?
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N. J. Geor.ges.:
:M:r. Fine: I am asking him in accord with the Judge's .ruling.
Mr. Rixey: I think he ought to specify what
page 40} transaction he is talking about.
Th~ Court: Are you speaking of the transaction
between the Wheelers and Bott Y
Mr. Fine: Yes, sir.
The Court: Go ahead.
A. On the first part of July, this year, Mr. Bott told me that
he bought the building down there of the ,vheeler Pharmacy
and the Wheelers were retiring, going out of there, and he
was interested in leasing the place, so we came upon an agreement that I lease the place from him, and then, of course, he
sai~, '' If you care to buy any of the fixtures and stock there,
see Mrs. Wheeler and talk things over with her.'' We did come
to an agreement to buy the fixtures at an agreed amount, I
believe a little over $2000.00 for the fixtures. At the same
time I bought some of the stock that I could use. I was not
intending to participate-to operate the place as a drug store,
but a confectionery place. I bought syrups and soda f ountain supplies.
By Mr. Fine:
Q. You didn't buy any drugs?
A. No, sir.
·
Q. You came into that transaction at the solicitation of Mr.
Bott; is that correcU
A. Yes.
Q. Mrs. Wheeler was taking you out to Mr. Bott
page 41 ~ to get you to handle the transaction through him as
assignee; is that right?
A. He anked me to rent the place.
Q. He asked you to rent the place and also told you about
the fixtures f
A. Yes.
Q. Mr. Georges, do you remember the date that we came
into Mr. Bott's office?
A. Yes.
Q. Meaning Mrs. Wheeler and myself Y
A. Yes.
Q. The morning Mrs. Wheeler and I were in your office T
A. Yes.
Q. Or Mr. Bott 's office Y
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.A. Yes.
Q. Do you remember that¥
A. I remember on different occasionsQ. What day was it, do you remember?
A. I believe it was either the 15th or 16th of A.ug-ust.
Q. It was past the thirty day period. Have you got the
contract?
A. I did have it. I looked at it this morning before I came
down here, and it was the 15th or 16th of August.
Q. You are positive it was either the 15th or 16th of AugusU
page 42

~

Mr. Rixey: "'What contract are you talking
about¥
Mr. Fine: For the sale of the fixtures.

A. Yes. The original date of the sales contract was in
July and I tried on different occasions to settle with Mrs.
Wheeler and I was not able to do so because she bad made
the statement
me that she had sold the patent medicines
and the man was to take them out, and finally I got tired of
the thing hanging and I called her up and said, "Unless you
come in and settle today Qr tomorrow I will call the deal off
because I want to take possession of the place and fix it up.''

to

By Mr. Fine:
Q. · Mr. Georges, if you will be good enough to answer the
questions I will appreciate it. The question I asked you was
whether or not that was the 15th or 16th of Aug-ust, and that
was closed, was it not¥
A. On this day.
Q. The 16th, was it f
A. Whatever day the check is dated.
Q. I came iri there with her¥
A. Yes.
Q. Do you recollect Iler statement to Mr. Bott about the
stock?
·
A. As I recollect now, as I can remember the conversation
that took place, it was like this, you said, ''Mr.
page 43 ~ Bott, you are supposed to have an agreement.with
Mrs. Wheeler in regard to some of the stock and
fixtures.''
Q. Yes.

A. And Mr. Bott said, "She has a copy of it."

Mrs.
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N. J. Georges.
Wheeler said, '' I don't have a copy. I have lost it or something, and I don't have one.'' He said, ''Well, I will look
and find it and as soon as I find it I will give you a copy, and
whatever I said I will clo in that agreement, I will still do it.''
Q. He said said he was willing to do whatever he said he
would do under that agreement f
A. Yes.
Q. You are sure of that¥
A. If I wasn't I wouldn't say so.
Q. You swear to it. Do you recollect something about Mr.
Bott saying he had destroyed the agreement 1
A. No. He said, "I will look around and see if I can find
it.''
Q. '' I will look around and see if I can find it''?
A. Yes, and '' Give you a copy of it.''
Q. Do you remember, when the stock was mentioned when
I came in there, he said he would take the stock?
A. ''Whatever I agreed to do in that agreement, I will still
do it."
CROSS EXAMINATION.
page 44

~

By Mr. Rixey:
Q. You say that you agreed with Mr. and Mrs.
Wheeler to buy the fixtures and part of the stock in July?
A. Yes.
Q. That was a definite agTeement at that time, was iU
A. Yes.
·
Q. You called upon them to deliver and they failed to do so
until August the 16th?
A. Yes.
Q. Is that right?
A. Yes, sir.
Q. But your definite agreement by which you were to buy
the fixtures and a part of the stock was in July?
A. Yes, sir.
Q. You are satisfied on thaU
A. Yes.
Q. What did you actually pay for the fixtures?
A. I can't say the exact amount, but it was over $2000.00.
It was over $2000.00, and then later on I called her in and
bou~·ht her license because I knew they were no good to her
and I didn't want her to lose anything.
Q. How much of the stock did you buy Y
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A. I think either $146.00 or $166.00; I don't know exactly.
Q. $146.00 or $166.00?
page 45 ~ A. Yes, around those figures.
Q. Do you know anything about the purchase of
the balance of the stock by Dr. Green?
A. I never saw Dr. Green and I haven't heard anything
about him buying except Mrs. Wheeler said she sold him. ·
Q. Mrs. who?
A. Mrs. Wheeler said she sold him and th.e man was coming after it; in fact, she mentioned two or three different
names, Mr. Zedd, who was coming there and buying the prescription department, and another gentleman coming· to get
the patent medicines.
Q. Mrs. ·wheeler told you she had sold the balance of the
stock?
A. Yes. Then she said, '' They have not been up and I am
not selling it.''
REDIRECT EXAMINATION.

BY Mr. Fine:
·Q·. There was not anything definite about her statement
that she bad sold it to someone else t She said the deal didn't
·
oo·o tbrouo·h?
.
o
A. I don't know how defi:q.ite a person can be when they
make a statement.
Q. She said the deal didn't go throug·b, that they didn't
offer her enough 1
page 46 ~ A. The offer was not substantial or something·
didn't go through.
Q. Isn ~t it a fact that your relationship ,vith Mr. Bott is
that you are employed by him?
A. No, sir.
Q. You are an insurance broker on your own account 1
A. Yes.
Q. You broker certain business with Mr. Bott and along
with other insurance agents?
A. Yes.
Q. You spoke of a desk in Mr. Bott's office that you use
sometimes. Does that desk belong to you?
·
A. No. I don't have anything there that belongs to me.
In fact. it is no particular desk that I use. There are a half
dozen desks in there.
·
Q. He renders you the courtesy of allowing you the use of
his desk occasionallyt
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Mrs. lJtlae Frances Wheeler.
A. Yes.
Q. Do you have any property in Mr. Bott's office?
A. Mr. Bott collects for one apartment, $60.00, because he
had it before I bought it and it has ·always been my policy
when I buy a piece of property to let the. same rental .agent
that handled it before I bought it to handle it in the future.
Q. He handles a piece of property belonging to you Y
A. He had it before I bought it and continues to collect for
me now.

page 47

~

MRS. MAE FRANCES WHEELER,
one of the plaintiffs, being first duly sworn, testified as follows:

Examined by Mr. Fine:
. Q. You are Mr. Frances vVheeler7
A. Yes.
Q. Will you speak up so Judge Shackleford can hear you!
A. Well, on account of my husband's illnessQ. Let me inter~11pt you a minute. I will ask you questions
and you can answer them.· You and Dr. Wheeler operated
a drug store at Lafayette Park there!
A. That is correct.
Q. For over seven years Y
A. Seven years this November 23rd, it would have been.
Q. You are now employed as a saleslady at Ames & Brownley 's Y
A. I work at Ames & Brownley's.
Q. Did you ever have an ag·reement with Mr. Bott for the
purchase of the stock and :fixtures Y
·
A. The contract that I signed read that he w:ould)fr. Rixey: "'\Vait a minute. I ask for the production of the
contract.
.
The Witness : . It is right there.
The Court: I sustain the objection. The contract speaks
for itself.

By Mr. Fine:

Q. Did you have a contract other than this option Y
A. I didn't have the option. There was no option given to me, if yo1;1r ll.o:nor pleas~. Mr~ Bott didn.'t giv~
me an option~

page 48

~
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lJ!lrs. Mae Frances Wheeler.
Q. He didn't give you an option 7
A. He said he would sell the building-

Mr. Rixey: Just a minute.
·Mr. Fine: We would like to show that there was a fraudulent misrep~esentation and that fraud was committed here
to vary the instrument.
The Court : I will give you every opportunity you want.
The Witness: He just said he would buy the building.
Mr. Rixey: I object. She must produce the contract, and
it speaks for itself.
The Court : Yes.
Mr. Fine: Along the line that your Honor has ruled, I
want to ask her this :
By Mr. Fine:
Q. Did Mr. Bott give you a copy of tl1e contract!
A. He didn't, and he repeatedly refused.
Q. He did.
A. From start to finish, and he knows he did.
Q. Tell us, please, why he refused to give you a copy of iU
page 49

~

Mr. Rixey: Does she deny Urn t this is the paper °l

By the Court:
Q. Did you and Dr. Wheeler sign a contract with him?
A. Not ·before this. He said we sig·ned it..
Q. At any place?
A. We signed one contract.
Q. Let's see that option.
A. I don't have it.
Q. I will show it to you. Did you sign that (handing paper
to witness) ?
A. There is another contract that we signed with Mr. Bott.
Bv Mr. Fine:
·Q. You signed that paped Is tlmt tl1e paper you signed?
A. In other words, if J signed this paper it is different
from the one I si@.·ned. It has been refilled in, and that is one
thing: I am sure. It is not the same typewriter, different type,
but the words in it.
Q. Now, tell us what the signed a!!reement was 1
A. I was to sell the building-. and the fixtures, and the stock
at inventorv price. Dr. Wheeler was ill for years, and was in
the hospital for three or four times a year and I could not
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Mrs. Mae Frances Wheeler.
carry the business on myself, and he had insurance on the
building and I had confidence in Mr. Bott. I had
page 50 ~ great confidence in him, and when this thing came
up I went to Mr. Bott and told him I thought we
would sell the business, and he came up to my home. The contract was not signed at the store as he expressed it. It was
signed in my home. My husband was ill in bed when the contract was sig·ned, and I sig·ned it by his bedside. My husband has not been out until this past Tuesday since July. So
the contract was signed and he came back through my-he
drew up the contract and we signed it then just as I expressed, and he came back through the .house. He got all the
way on the front porch and came back through my front
porch and my reception room and through my living room
and met me at the kitchen door, and he patted me on the
shoulder and said, "Mrs. Wheeler, don't worry. I am going
to do the right thing for you, going to do the best I can.'' He
really did. He came back not one time, but any number of
times and he told me he would help me out and do the best
I could during Dr. ·wheeler's illness, wl1ich I felt sure Mr.
Bott would do. I didn't know he had bought the building
until he said he had. I said, ''Let Mr. Kaufman, Charles
Kaufman; draw up the deed.'' I called Mr. Kaufman's office
and made arrang·ements for Mr. Kaufman to draw up the
deed, and then he brought it to me.
Q. "Who broug·ht it to you 1
A. Mr. Bott brought it in my home and had some other
man, and we signed it there, and I didn't know at that time
Mr. Kaufman had not drawn it up because if I
page 51 ~ had I would not have signed it.
Q. All rig·ht.
A. After that he said, "Mrs. Wheeler, I didn't get anybodv to draw un this deed. I drew it up mvRelf because if
you· had got another lawyer in this case it would cost you four
or five hundred dollars r111cl I didn't want you to go to that
expense.'' He told me. ''If vou will p:et out bv the 31st it will
be a half month's rent.'' M1·. Bott knows I tded to sell the
. stock everywhere I could. I called in Mr. Settle and anv
number of drue:gists to :2:ive me a price, inventory price, and
the hiu-hest price I got wasQ. Did vou make any a~:reement tbat you would sell the
hnildin«? without the stock and fixtures t
A. No, absolutely not. I imnressed it on him. He said.
"I will take care of it all," and be always left the impression

·
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that he 'Yould take care of everything. I had confidence in
Mr. Bott that he would do it.
Q. All you got out of it was $1800.00, out of the sale of that
buildingt
A. T .b.a t is right.
Q. Go ahead.
A. He charged me with rent for a half month I stayed
there.
Q. Although you had a right to stay there under this agreement with him until August 5th t
page 52 ~ A. Yes, and he charged me with a half month's
rent. When I left there on the last day of July I
had not sold the stock and I called up a truck to take it to a
storage room.
Q. 'fhis is the settlement sheet dated July 17. He was in a
hurry to get the building, was he?
A. Yes.
Q. And this shows there was a total of $1880.02 paid to
you!
A. Yes.
Mr. Fine: I introduce that and ask the reporter to mark
it appropriately.
Note: The paper was marked ''Exhibit A.''
By Mr. Fine:
·
Q. You heard l\::[r. Bott testify on the stand this morning
that he was going to buy the :fixtures and the stock,
A. Yes.
Q. But you told him no, it would not be necessary, and you
sold the building· without it, and that you had somebody else
,vho was going to buy it. Is that true, or not?
A. Mr. Bott told an absolute falsehood and I can look at
every one of you men and tell you that. He told an absolute
falsehood.
Q. Tell us the truth about it.
·
A. Why would I want to retai~ my stock and sell the build-.
ing and the :fixtures with no other place to put my
page 53 ~ stufH That is a question I would like for anybody
to answer.
Q. I would not under the rules of ethics be able to testify
in this case, being the lawyer, and I want you to tell his Honor
and the gentlemen of the jury what occurred when I went with
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IJ!rs. lJ!ae Frarwes Wheele·r.
you to Mr. Bott's office to close the transaction with Mr.
Georges.
A. VVe went there to close the transaction with Mr.
Georges.
Q. What was that fort
A. For the :fixtures.
Q. All right.
.
A. Then we asked Mr. Bott, "What about the stockY He ·
said, ''Mrs. Wheeler, I will take-" first I asked him about
the contract. He said, "I don't know where it is. It has
been destroyed or lost.'' That is the very words he used, and
we said, '' How about the stock Y''
Q. Will you tell his Honor and the gentlemen of the jury
what your attorney said to Mr. Bott about the stockt
A. I said, "How about the stock?" He said, "I will fulfill
my contract and take it at inventory price and give her two
weeks to take inventory,'' which I completed on Saturday.
. Q. Who did you deliver the inventory price to?
.
A. I delivered it to you and you delivered it to him on Saturday before my two weeks was up on Tuesday. He had the
price of the inventory of the stock in his hands.
page 54 r Q. What,
A. He had the inventory in his hands.
Q. Is this the inventory that was taken at that time ( exhibitil}.g papers) t
A. Yes, taken by myself and my husband.
Q. Item for item?
A. Item for item, and box to box.
Q. The total of that is how much!
A. $2056.00.

Q. $2057.27, isn't iU
A. Yes, $2057 .27.

Mr. Fine : Our notice of motion is for $2056.00. We would
like to amend that, if your Honor please.

Bv Mr. Fine:
.,Q. Now, Mrs. Wheeler, did you try to get the price for this
stock on the open market Y
A. I certainly did.
Q. What was the best price that you could get for this inventorv?
A. The best price that I could get was what Mr. Green
offered, about $750.00 or $775.00.
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Q. And you didn't let it go at that price ~1
A. No, because I had taken an inventory of everything in
the store and it came to $2000.00. When I compage 55 ~ pleted the prescription room it came to over
$2000.00. I could not afford to let my stock go
for $750.00 to $800.00, when I had $2056.00 worth.
Q. Did you agree to sell this to Mr. Green?
A. I would have sold it if he would have given me a decent
price, but he would not offer me a price I would consider.
Q. Is that aft.er Mr. Bott had not gone through with his
agreement?
A. He didn't try to help me. The only thing he told me
was to hurry and get out of the building·.
Q. Did you have any other offer than the $800.001
A. That was the hig·hest offer. Mr. Settle said the prescription department alone was worth around $700.00.
Q. $800.00 was the best price you could get?
A. Yes.
Mr. Rixey: I object to what Mr. Settle said and move that
your Honor strike it out.
By Mr. Fine:
Q. Diel you go on the open marketA. Called up the dr:uggists I knew.
Mr. Court: Mr. Rixey has made an objection.
Mr. Fine: I clidn 't understand the court's ruling.
The Court : The court hasn't ruled.
page 56 ~ Mr. Rixey: I move your Honor to strike out
the statement that the lady made as to Mr. Settle
statimt the prescription stock was worth $700.00.
Mr. Fine: I will withdraw that question. Don't tell what
somebody else said, Mrs. Wheeler.
The Court: Strike out the statement of the witness in connection witl1 that.

Bv Mr. Fine:
·Q. What was tJ1e best price that you could get on the open
market1
A. $800.00 was the very best price.
0. Do you have that stock available now?
A. Yes. indeed.
Q. At. $2057.00, if Mr. Bott wants iU
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A. Yes.
Q. Or you want the difference, either way f
A. Yes.
Q. Mrs. Wheeler, how long· have you lived in the City of
Nol'folk1
A. I came here a bride during the first vVorld vVar. My
husband was a Li.eutenant in the Navy. He died.
Q. This is the first time you ever had any litigation; is that
rio·hU
.
0
.
A. The first time what 1
page 57 ~ Q. The first time you ever had any lawsuit or
anything in court 1
A. Yes, the first time I have ever been in court m my life.
Mr. Rixey: . I ~bject to that.
l\Ir. Fine: I withdraw it, if your Honor please.
CROSS EXAMINATION.
By Mr. Rixey:
. Q. Mrs. Wheeler,.~ show you a.paper that is entitled "Op-tiori,'' mai'lwd Exhibit No. 1 in this case, and ask you whether
or not that is your signature .~n that papert
.
A. It is my signature on that paper; bu:t all that was]J. 't
on there when I signed it.
..
Q. Is. this you.r husband's signature, too 1
A. He will testify to that. I am sure it is.
Q. You say al1 of that writing above your signature was
not on there. wheµ you.signed it. Was any of it on there!
A. It doe.s.n't look _like the paper I signed,~ but _that is my
signature there. It doesn't look like the paper I signed at
all.
.
.
Q. You s~y some writing was not on t}1ere when you signed
it .. Di~l you _sign it in µlankt
..
A; There was iW qption ~ii t;he first place.
Q. Did you sig·ti .the p~per. iii, blankt.
.
_ .
A. No_, I ~icln 't sign it in blank, but l don't
page 58 ~ know. I don't understand that paper. It is a
peculiar thing to me absolutely.
Q. Yo,u did1) 't. .sign it_ in blank!
A~ No,. I clidri_'t sign _it i11: plank.
.
Q: Do~s that show ~µy era.~tires op th~ paped
A. I don't see any erasures on the paper, but it is not exactly the .Paper I signed.
1

•

.

•
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Q. In what respect has it been changed?
A. V,.,TellQ. Can you point to anything thereMr. Fine: I object to my friend, Mr. Rixey, shooting two
questions to her at the same time. He asks one question and
before she can answer he asks another.
The Co1;1rt: Ask one question at the time.
Mr. Fine : Let her answer the questions.
The Court: I thought you were objecting awhile ago for
her being required to answer it because there were two questions in one. Now you arc asking her to answer.
Mr. Rixey: We will strike out the questions.
By Mr. Rixey:
Q. You say that is your signature on that paper!
A. Absolutely.
page 59 ~ Q. And that is your husband's signature!
A. Yes.
Q. And you say you did sign the paper with Mr. Bott1
A. Yes, sir.
Q. The paper you sig'lled was not blank over your signature?
A. I sig11ed more than one paper.
Q. I ask for any other papers.
A. I haven't them.
Q. "Tith reference to the sale of the real estate, stock, and
:fixtures, between your husband on the one hand and Mr. Bott
on the other?
A. I could never get the paper. I told you repeatedly that
Mr. Bott would not give me a copy of what I signed.
Q. Do you deny having signed that paper t
A. I don't deny it is my handwriting, but this up here, it
does not look like what I sig'lled.
Q. Look at the paper and tell us what has been changed in
the writing appearing above your signature.
A. No wav for me to remember it.
Q. Did you read it before you signed itT
A. Absolutely.
Mr. Fine: I object to counsel arguing with the witness.
The Court: He is not arguing with her. He is
page 60 ~ cross examining her properly.

•
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By Mr. Rixey:
Q. Do I understand you will not read the paper?
A. I have read it.
Q. What does it say?
A. It starts out with, ''In consideration of the sum of
$1.00. '' I heard him read it.
Q. Tell us what it says. You are reading iU
A. It says he would buy on 30 days' option, and this, that,
and the other.
Q. Is that the paper you signed?
A. I didn't sign an option.
Q. What?
A. I didn't sign a paper that was this long and was not
headed like this.
Q. It was not headedA. ''Option.''
Q. Is there anything in the paper that wasn't there when
you sig·ned it t
A. There was not any 30 days' agreement in it. I agreed
to sell.
Q. Tell us what has been put in that paper since then.
A. I can't tell you about the written paper. For one thing,
I know the paper we signed .was not this paper, didn't read
like this.
page 61 ~ Q. But you say you did sign it?
A. That is my signature. The paper we signed
had only one pa.ragra ph in it.
Q. Which one of those paragraphs has been put in there
since then?
A. I could not tell you. That is what I told you, that he
was buying the building, stock and fixtures.
Q. You say the paper you signed had only one paragraph Y
A. Yes.
Q. This has only one paragraph, or do you call it two Y
A. I think it is supposed· to be in two.
Mr. Fine: There are two paragraphs on there.
Mr. Rixey: That is not my idea of a paragraph. There is
a space there. It is not indented for a paragraph.
Mr. Fine: I don't know what you call it then.
Mr. Rixey: The gentlemen of the jury can see it.

By Mr. Rixey:
Q. You call this two paragraphs T
A. Yes.
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Q. And there was only one there at the time you signed iU
A. Yes~
page 62 ~ Q. ·which one has been added since the signatures were put on 1
A. I told you what the agreement was.
Q. Here is your signature, Mrs. ·wheeler; and you say you
signed it.
A~ Absolutely. I signed more than one paper ,vith Mr.
Bott. I signed another opt~on paper with him.
Q. If it has not been changed it is a recoi'd_ of what you
agreed to¥ That is your recollection of it, isn't iU
A. Just whate~er !tr. Fine says.
Q. Whatever Mr. Fine says is right?
A. I told him the pa per I signed. .
Q. You are testifying from Mr. Filie 's :recollection in this
matter?
A. No, nobody but myself.
.
..
Q. B-1~t you say whatever Mr~ Fine says is right 1 .. .
.A. I say he krio,vs the paper l signed because I told him
time and again. If Mr. ~ott would have given me the paper
there ,vould have been tio, ,qnesti9li.
Q~ l-Ias Mr. Fine seen the paper you signed?.
A. No, and nobody else has.
.
Q. Nobody els~ h~s,seen a~y paper but you?
.A. I suppose Mt. Bott has 1t.
Q. Nobody has s~~n any other p~per ybti signed with the·. exception of Mr. Bott besides yourself, arty othei·
pag~ 63 ~ papei· besides this; is that r1ght?
.
. . ,A. .Yes, because I don't know of any otiiet pa ..
pers beirig• signed..
•
.
Q. Where was that paper s~gtied ?.
A~ Returriea ditect to l\fr. Bott wlien I signed it.
Q. w:her~ .~as the paper-:.A~ He stood in my drug. stote-:-.
Q. Where did you say it was signed Y
A. I didn't sq.y that .paper was sig'lled in ~y drug_ store. or
~}\V;~I1e:e ~lse: ~~1t ltiib"r ~he ~~pe~ I have ref ererice to ,vas
s1rned m mv bedroom at my liome.
·Q. y OU sMy you aid sigrl it?
A. Yes.
. ..
Q. Wh~te did ychi sig;ti it if tliis is the paper T
.
·
A. If it iR tlie paper I sfo:necl for Mr. Bott at the time I
<>'8.V0 it fo him. it was Rfo:necl at home in my beclfbofu .
..., Q. You say in your bedtdom1
I

I
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A .. Yes.
Q. Do you know the date 1
A. The date is on there, 1 suppose.

Mr. Fine: There is no date on it.
By Mr. Rixey:
Q. You say the date is on it?
A. I said probably.
Q. Can't you read t
page 64 ~ A. No, I can't read. It is too bad, isn't it t
Mr. Fine: Don't argue with counsel. If be asks you a
question, answer it even though it is foolish.
The Witness: I know, but he worries me. It says it expires on August 5th.

.

By Mr. Rixey:
Q. I asked you when it was you signed iU
_
A. I coul~l not tell you the date I signed it, positively I
could not. Due to my husband's illness at that time, I was
just so ill I can't remember that. I can't recall the date we
signed the paper.
.
.
·
Q. You say the paper was signed in your bedroom 7
A. Yes, if that is the paper that was signed.
Q. Were there any othet papers signed between you lind
Mr. Bott with reference to this transaction outside of that
oneT
.
A. Not on this deal, there wasn't.
Q.• That is the only paper that was signed between you
outside of the deed; is that correct?
A. That is right., correct, absolutely.
Q. You say that you did actually sign this paper which is
in evidence !
A. That is my handwritirtg.
pag·e 65 ~ Q. And it is your lmsband 's handwriting, isn't
iU
.A. Yes; I will tell you that.
Q. Tell us about the circumstances immediately preceding
the execution of this deed. How does it happen that this
deed is dated July 16 and acknowledg·ed by you and your
husband before a Notacy Public on the 17th day of July?
A. l\Ir. Bott brought it out to our home for us to sign.
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Q. How did he happen to bring it out so long before the
option was to expire Y
A. I don't know why be did it.· I have no idea. He knew
Dr. ""\Vheeler could not g·et downtown.
Q. Didn't you call Mr. Bott up and tell him that you and
your husband were anxious to close for the real estate
promptly?
A. Absolutely not. The real estate, the building, was the
last thing- I wanted to be sold.
Q. Didn't you tell him your husband wanted to go away T
A. After everything was sold and completed we wanted to
.go away, but I didn't want to go away and leave the fixtures
and stock.
Q. I am asking you what you told Mr. Bott about that.
A. No, I dicln 't tell him that.
Q. You were anxious to close for the real estate f
A. No, indeed.
Q. The reason you were so anxious to close for
page 66 ~ the real estate was that on July 16, the same day
this deed is written, the U. S. Government filed a
tax lien against your real estate, didn't they Y •
A. Not that I know of.
Q. Would you be surprised to know that the United States
Government filed a tax lien against your real estateMr. Fine: I object to that as being irrelevant and immaterial.
The Court: I overrule the objection.
Mr. Fine : vVe save the point.
By :Mr. Rixey:
Q. You don't know that?
A. No.
Q. You were behind in your payments on the mortgage on
the property, weren't you Y
·
A. Absolutely I was.
Q. What?
A. I was.
Q. You say this deed was signed and acknowledged by you
and your husband in your home also?
·
A. That is right.
Q. Was anything said between you and Mr. Bott with reference to the stock and fixtures at that time, at the time this
deed was made and executed?
A. Mr. Bott alwf:).ys assured me that he would settle with-
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"i

· Q. Just a moment. I asked you if there was
page 67} any conversation between you and Mr. Bott with
reference to the stock and fixtures at the time this
deed was signed and acknowledged by you and your husband,
which you say occurred in your home, and the deed itself
shows it occurred on Julv 17th f
A. He sent me Mr. Georges to look at the fixtures. I discussed the stock repeatedly when Mr. Bott would come in
the store every day or every few days. Every day or every
few days Mr. Bott would drop by. I discussed it repeatedly
and told him I didn't know what I was going to do.
Q. Didn't know what you were going· to do about the stock!
A. And he had been offering to help me dispose of it.
Q. You sold the fixtures and a part of the stock to Mr.
GeorgesY
A. I didn't sell-the only thing I sold to Mr. Georg·es about
the stock was just the sundries, syrups and paper cups.
Q. That is a part of the stock.
A. That is the fountain stock, but didn't g·o in with the
other stock at all, was not included at all.
Q. You sold the fixtures ancl then a part of the stock to
Mr. Georges f
A. Just the syrup and cups, what we call the
page 68 } sundries. That was not included in the stock.
Q. Mr. Georges said you agreed to sell that in
July. Is that right?
A. We talked it over, but we settled in August.
Q. I understood you actually settled in August.
A. We discussed it. He was very nice, and we came across
from price to price. There was not many articles in that
whatever.
Q. The agreement was made in July as Mr. Georges said f
A. Yes.
Q. That is right, is it not?
A. That is right.
Q. Tell us about your dealings with Dr. Green with reference to the balance of the stock?
A. I talked to Mr. Berlin and asked him if he knew how I
could get rid of my stock.
Q. When was that you talked to him Y
A. In the latter part of July.
Q. Why did you talk to Mr. Berlin about selling· that stock?
A. Because Mr. Berlin happened to be a friend of mine.
Q. You thought possibly you might be able to sell it through
Mr. Berlin?
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A. I wanted to sell it to keep from going through the
trouble of an inventory.
page 69 ~ . Q. That was in July!
·
. A. Yes; so I talked to Mrs. Berlin and she asked
me how about coming over and working for her, and I told
her I didn't think I would consider that. I didn't talk to
them about the stock. They told me to talk to Mr. Stokes
and McCoy, and I called them and Mr. Green came over, and
I talked with Mr. Zedd, and M;r. Settle.
Q. What were you talking to them about!
A. To see what was the best price I could get without an
inventory.
Q. You were trying to sell it?
A. Yes. The druggist that ·worked with me knew exactly
the amount of stock I had. I had taken inventory of the
front.
Q.. Wby were you trying to sell it to Mr. Zedd and these
other people throug·h Mr. Berlin if you claim you had already
sold it to Mr. Bott?
A. Mr. Bott didn't help me.. He didn't make any e:ffort
to help me, andQ. ~ou sayMr. Fine : Let her finish.

A. (Continuing) He repeatedly told me lrn would do it,
but he never did it.
By Mr. Rixey:
page 70

~

.

.

.

Q. As I understand it, the option was to expire

on August 51
A. That is what the paper says.
Q. Mr. Bott would have until August 5 to take it, u11de1·
your contention, would he 1
·
A. He had after that.
Q. After that f
A. If he had wanted it he had up until today.
Q. Before that time you tried to sell to Mr. Berlin and to
Mr. Zedd?
A. I didn't know what to do with the stock. !fr. Bott
would not help me.
Q. That is before Mr. Bott was obligated to take it from
the start?
A. He was obligated to take it from the start.
Q. You say he bad long·er than August 5 to sell it 1
~
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Mr. Fine: Mr. Rixey keeps on saying August 5. I object
to that.
The Court: I overrule the objection.

0

By Mr. Rixey:
Q. I asked you a few minutes ago if 1VIr. Bott didn't have,
under your contention, until August 5 in which to take the
property; that is, the stock and fixtures, and your reply was
that he had long·er than that 1
A. Well, like I said, he made no effort from the start to the
finish to help me dispose of my stock. He made
page 71 ~ no effort. If he had came to me and done half-way
right we would not be where we are today.
Q. Going back to Dr. Green., when did you start talking to
him about it Y
.
A. It was in July sometime.
Q. Dr. Green went over the inventory and appraised it at a
certain figure, didn't he?
A. He went over the front inventory. He didn't go over
the back inventory because the back had not been taken. Only
the front inventory was taken.
.
Q. He appraised it at somewhere between $750.00 and
$775.001
A. That is right.
Q. You and he agreed on that price for the stock?
A. I didn't sell it to Mr. Green.
Q. You would not until you agreed to sell it?
A. I didn't agree to sell it.
Q. Didn't you ask Mr. Freeney in Mr. Bott's office to draw
up a bill of sale f
A. I drew a bill of sale up in case I did sell it.
Q. You ask~d Mr. Freeney to draw the bill of sale for the
Htockf
A. I wanted it in case I sold it because I didn't know when
I was going to sell it.
Q. ·what price did you put in it?
page 72 ~ A. No price put in there at all.
Q. Do you still have it?
A. Yes.
Q. Let me see it.
A. Mr. Fine has it.
Q. Is that the paper (handing paper to witness)?
.
A. That is right. That is the paper we had drawn, ancl
sig'Iled. It was not sold. I could not sell it after I hadmy druggist was working for me and, in other words, that
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was before an inventory of the back was taken, and that
amounted to over $1,000.00. The inventory came to around
$1,000.00 and I could not afford to sell it for $700.00.
Mr. Rixey: I offer that paper in evidence.
Note: The paper was marked '' Exhibit No. 3. ''
By Mr. Rixey:
Q. As I understand it, that paper was drawn by Mr. Freeney at your request, and l\Ir. Freeney was an employee of
l\fr. Bott; is that right!
A. I don't know Mr. Freeney.
Q. Where did you get this paper?
A. I got it from Bott's office, but how do I know who drew
that up?
Q. You got it from Mr. Bott 's office Y
A. Yes.
Q. You·went there and got it?
page 73 ~ A. No, I didn't.
Q. How did you get it?
A. I sent for it.
Q. You sent for iU
A. Yes.
Mr. Fine: Mr. Green is not mentioned in it either.
By Mr. Rixey:
Q. It is dated July 28., 1943?
A. Their names are not mentioned in it.
Q. "\'Vhy did you get the paper from Mr. Bott 's office Y
A. Because I wanted it, because I thought I might need
it.
Q. Why would you need that papert
A. Here is the trouble, that one druggist might want the
front part of the store, the patent medicines, and another one
would want the medicines, and if I could get a certain amount
for one portion of it I might have considered it, but I would
not consider the whole thing as Mr. Green wanted it for
$750.00.
Q. You got that paper so that you could complete, in the
eyent you did make sale, could complete delivery; is that
rig·htY
A. Yes. ,

0
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Q. The paper is dated July 28, 1'9431
A. Yes.
Q. Is there any question of the fact all during
July you were making every possible effort to make sale of
the stock!
A. Of course, I was. I had no help to help me. Mr. Bott
was supposed to and he didn't do it, and I didn't know what
to do. The only thing Mr. Bott would tell me was to hurry
and get out.
Q. I understood you to say that under your agreement Mr.
Bott had longer than August 5 in which to comply with th~
agreement?
A. He had up to yesterday to take over the stock if he
had wanted.

page 74}

page 75 ~

Mr. Fine: May it please your Honor: We have
some character witnesses., and we would like to
put them on out of turn. They are business people.
The Court: All right.

vV. M. WYATT,
a witness on behalf of the plaintiff, having been first duly

sworn, testified as fallows :

·

Examined by l\Ir. Fine :
Q. Will you state your name, please, to Judge Shackleford
and the gentlemen of the jury?
A. William M. Wyatt.
Q. What is your occupation?
A. My position with the Bellamy Ice Cream Company is
vice-president.
Q. Do you know Mr. and Mrs. Wheeler, the plaintiffs in
this case?
A. I do.
Q. How long have you known them f
A. For a period of about five years.
Q. Do you know their general reputation for truth and
veracity in the community in which they live?
A. It is good.
Q. Would you take their word in a matter in which they
are interested?
page 76} A. I would.
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CROSS EXAMINATION.
By Mr. Rixey:
Q. Did you ever hear their reputation discussed¥
A. Only in the dealings I have had with them.
Q. I asked ybu, have you ever heard their reputation discussed?
..A. No; I don't know that I have.
Q. Do they owe you any money 1
. A. No, sir.·
Q. Have they ever from time to time 1
A~ They have from time to time.
Q. And you never beard their 1~eputation discussed 7
A. No, sir.
H. D. 'WINN,
a witness on behalf oi the plaintiffs, having been first duly

sworn, testified as follows :
Examined by :M:r. Fine:
Q. You are Mr. H. D. Winn., are you notf
A. Yes.
Q. Mr. Winn, what is your occupation f
page 77 ~ A. Salesman.
Q. With whom are yot1 connected?
A. J. S. Bell, Jr., & Company.
Q. They are wholesale meat producers?
A. Yes; and confectioners, too; they handle confectionerie&
and. soda fountain stuff.
Q. How long have you known Mr. and Mrs. '\Vheeler, the
plaintiffs in this case Y
A. :Mr. Wheeler about 15 years, and Mrs. Wheeler I think
about 7 or 8 years.
Q. Have you been in frequent contact with them once a
week or twice a week Y
A. Yes.
Q. For the last 15 years!
A. Mrs. Wheeler the last 6 years, and Mr. ·wheeler tl1e
last 15.
Q. You know them very well Y
.A. Yes.
Q. You know their reputation for truth and veracity in the
community in which they liveY
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A. Yes.
Q. What is it 1
A. All right.
page 78 ~ Q. And would you take their word in a matter
in which they are interested Y
A. Yes.

CROSS EXAMINATION.
By Mr. Rixey :
Q. You have sold them?
A. Yes.
Q. When they went out of business, did they owe you any
money?
A. No. They owed me, I think;, about $30 for that particular week, and that was paid.
Q. Didn't they owe you something on a soda fountain Y
A. No, sir.
Q. Are you not mistaken about that, or you just don't
know?
A. No; I don't have any cause to.
Q. Wasn't there a balance due on the soda fountain, or a
part of the fixtures, that they sold to Mr. Shockley, and didn't
Mr. Shockley have to pay itY
A. You remember I am just a character witness and I have
nothing to do with that. I didn't sell the soda fountain, but
syrup.
Q. Your company sold them a soda fountain Y
page 79 ~ A. No. We just sold the material used in the
soda fountain, but not the soda fountain.
Q. Have you ever heard the reputation of Mr. and Mrs.
Wheeler discussed Y
A. No more than between our salesmen.
Mr. Fine: What was it that the salesmen would talk about?
Was it good or bad?
Witness: It was always good.
Mr. Rixey:
Q. Have you ever heard it discussed between the salesmen?
A. Two salesmen would come into the store and ask how
they were, and ask if it was all right. I said '' All right, so
far as I know."
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Mr. Fine:
Q. If the Wheelers were good, one salesman would tell another?
A. If they were not a good account., they would not handle
the account. J. S. Bell & Company would handle the best
accounts, and naturally would do the best they can. They are
pretty good credit folks to do business with.
Q. How long bas J. S. Bell & Company been in business?
A. Seventy-eight years.
page 80

~

H. B. "\VHEELER,
one of the plaintiffs, was sworn, and testified as

follows:
Examined by Mr. Fine:
Q. Dr. V\Theeler, will you tell Judge Shackleford and the
gentlemen Qf the jury your name1
A. H.B. Wheeler.
Q. You are a registered pharmacist f
A. Yes.
Q. And you have been registered by the Commonwealth of
Virginia since what year?
A. 1913.
Q. Doctor, will you please talk up a little louder so all of
us can bear, and turn so all of these gentlemen can hear you.
Doctor, you have been confined to your bed, I believe, for some
time?
A. Yes.

Q. And you have just gotten out last week, I believe i
A. That is right.
Q. Did you have an agreement with Mr. Walter BotU
A. Yes .
.Q. And did you have an agreement for an option., as we
have indicated, or was it an agreement of sale?
A. An agreement of sale, the way I understood it.
Mr. Rixey: If your ;Honor please, I call for the
written agreement.
Mr. Fine: I will ask about it.
Mr. Rixey: I object to the question.
The Court: Go ahead.

page 81

~

Mr. Fine:
Q. The agreement that you signed, did he ever give you
the agreement t
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A. No, sir.
Q. Did he tell you he would give you a copy of iU
.1:\. He promised to mail me a copy of it next morning
through the mail.
Q. Did you get iU
A. No, sir.
Q. Did Mrs. Wheeler ever get the agreement, or a copy
of iU
A. No, sir.
Q. What was the agreement that she signed?
l\fr. Rixey: Mrs. "\Vheeler said only one paper was signed
between them, and this is the paper, which shows she signed
both of them, which shows some wording was changed, al·
thoug·h she doesn't know what the changes were. The paper
has been introduced in evidence, and I think that this witness
should be confined to it, unless he can testify that it is not.
The Court: That paper is binding unless you
page 82 ~ can prove some fraud.
Mr. Fine: That is what I want to do.
Mr. Fine:
Q. Did you sign this paper?
A. Yes, sir; that is my signature at the bottom.
Q. "\Vas that the wording· or contents of the agTeement as
you signed iU
A. No, sir. Something has been added here.
Q. Something has been added to iU
A. Yes, sir. I don't know just what.
Q. What was the agreement originally, before any addition
was made to it?
Mr. Rixey: I object to that. He said that is the paper
he signed, and something has been added, but he doesn't know
what it is.
The Court: I sustain the objection.
Mr. Firie:
Q. Do you know what was added on to it¥
A. Nothing in there about an option.
Q. Nothing was in there about an option, which you signed!
A. No.
Mr. Rixey: I object unless he can show the language that
he changed. It is a conclusion, when he says there was noth-
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H. B. Wheeler.
ing about an option. Unless he can point out some particular
in which that contract has been changed, since it
page 83 ~ was signed, I think he is bound by it, as it is.
Mr. Fine: I will state that the witness says
there was no option in the paper he signed. I think that is a
consideration for the jury.
The Court: Let the jury retire.
(The jury retired from the courtroom.)
The Court: I recognize the right of a party who has signed
a paper to say that tl_le paper which he is alleged to have

. signed differs from that which he did sign., and that if a witness who is alleged to sign gives a reason or explanation of
the statement that the paper which he signed differs from
that, I think that is a jury question. But for a man to have
a paper to which is attached his genuine signature, and says
that this paper did n-0t have any option in it, is foolish in
my mind; I do not think that is reasonable. If the man can
point out what language in that paper was not in the paper
at the time he signed it, I think that is a jury question.
By Mr. Fine:
Q. Did you· understand the Court's ruling?
.l\.. Yes.
Q. Can you point out what difference there is in it, in th&
paper you signed and the ones you have there!
A. No ; I can't, Mr. Fine, exactly.
Q. Were you sick at the timeY
page 84 ~ A. Yes; I was sick in bed.
Mr. Fine : All right.
(The jury returned to the courtroom.)
Mr. Fine: The record will show I save the point on the
ruling of the court, on the ground that it is a species of
fraud.
Mr. Rixey: Let the last question and answer be read to
the jury.
The Court: I sustained your objection.
Mr. Rixey: The last question, which I understand was
framed in accordance with your Honor's rulin?: T
Mr. Fine : I will ask the question.
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::M:r. Fine:
Q. Did you say you could not point out with particularity
the difference between this agreement, the agreement which
you signed, and the one which you have in your hand now?
Is that correct?
.A. I can't.
Q. Will you tell his Honor and the gentlemen of the jury
why you cannot.
A. I was sick in bed. ·
Q. You were sick in bed B;t the time. What was your
trouble Y How long· had you been sick 7
A. I had been sick quite awhile, and had been in the hospital three times in one year, and had just gotten out of the
hospital ten or fifteen days before that.
page 85 } Q. Were you flat on your back before that time?
A. Yes, before Mr. Bott came around.
Q. Did you sign this pa per w bile you were flat on your back
in bed f
A. Yes ; and they had to hold me up to sign it.
Q. And for that reason you can't point outA. Yes. Mr. Bott sat down beside the bed and read the
paper to me. As well as I remember, he agreedMr.
The
Mr.
in the

Rixey: One moment. I object.
Court: I sustain the objection.
Fine: . I would like to place in the record, if I may,
absence of the jury, what I expect to prove.

( The jury retired from the courtroom.)
Mr. Fine: Let the record indicate that I except to the
court's ruling on the ground that I want to show this man was
in a weakened condition at that time, had been in the hospital three different times in .the year at that time when the
paper was executed in ,July, and that h.., was flat on his back,
and that he is telling· now what Mr. Bott told him was in the
agreement as he signed it.
Mr. Rixey: He said Mr. Bott re.ad the agreement to him.
Mr. Fine: Mr. Bott read the agreement to him., and he is
going to tell the lang'Uage that he read to him at
page 86 } that time.
·
.
Mr. Fine:
Q. Now, go ahead and tell it. ,vhat did Mr. Bott sayT

•
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A. Mr. Bott started to read the paper, an agreement to
sell the stock and fixtures in the building at the inventory
price, and the building at a certain price-a stated amount.
Q.
as there any mention made of any option t
·
A. No mention made of an option that I heard of, is my
recollection.
Q. And, therefore,-that is all I want to ask.

,v

Mr. Fine: The foregoing is the testimony that we would
submit to the jury were it not for the Court's ruling.

(The jury returned to the courtroom.)

•

By Mr. Fine:
·Q. \Vhen Mr. Bott called on you to have you sign a contract, were you sick in bed? I believ~ you say you were.
A. Yes.
Q. And you signed it then?
A. That is rig·ht.
Q. After that., what transpired? Did you handle that yourself or did l\Irs. "Wheeler handle it?
A. Mrs. ·wheeler handled it for me .
Q. For you and for herself?
A. Yes, sir.
page 87 ~ Q. And you were too sick to attend to it; is that
correct?
A. That is correct. Mr. Bott told me not to worry, that
everything would be attended to; that he would attend to
everything, and not to worry at all.
Q. One other question I want to ask you : You have been
a registered pharmacist since 1930; is that right?
A. Yes, sir.
Q. Now, with prescription medicine and patent medicines
that liave been on hand, what do they bring on the open
market? Wl1at is the open market value of items as compared to inventory value?
.A. ,venQ. I mean, is it 50% of the inventory value, or 75 or 33?
A. On the open market, if you find a buyer, just as if I
would sdl the store as it is, I would get inventory price.,
h1;1t if you bought it on the market you will not get over 30
per cent.
Q. That is your experience since 1930?
A. That is the experience I have had ..
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page 88 }-

CROSS EXAMINATION.

Examined by Mr. Rixey:
Q. As I understand your testimony, the appraised· value
would be about 30 per cent of the inventory?
A. About 30 per cent.
Mr. Fine: I object to that. My friend is trying to mislead. He said the inventory value was one price, and if he
sold on the open market, it would not sell for that.
·
Witness: I didn't catch the price value.
The Court: Then you want to change your answer; is that
right!
·witness : Yes, sir. Did you say face value?

Mr. Rixey:
Q. Yes.
A. The face value would be the inventory price; but if you
want to sell on the open market, you could not get over 30
per cent of the appraised value, which is the inventory price.
Q. If you sell on the open market, isn't that on an. ap-.
praised value?
A. No, sir.
Q. What do you call iU
A. You have to take what you can get.
Q. What would be the appraised value?
page 89 }- A. Inventory price.
Q. Then you think there is no difference between
an inventory price and appraised value?
A. No.
Q. Look at that contract which you hold in your hand and
which you signed, and tell us what the· price is for the stock
and fixtures.
A. There is no price stated.
Q. Read it and say.
A. I don't think so. (Witness looks at paper.) The inventory.
Q. Does it say anything more¥
A. Yes; on a fair appraised value basis.
Q. Hasn't it an ''or'' there¥
A. Or on a fair appraised value basis.
Q. You claim the inventory value and the fair appraised
value basis mean the same thing?
A. I should think so; yes.
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Q. Well, who is going to appraise it?
·
A. Well, you have to get somebody who knew the value
of it.
Q. How do you carry the inventory valueY That is what
you paid for it., isn't iU .
A. That is right.
page 90 ~ Q. And if you were talking about an appraised
value, you are not talking about what you paid for
it 7 The appraised value carries the idea of an appraisement
and he exercises his judgment on it; isn't that sof
Mr. Fine: I object to that as a question of law.
The Court : Overruled.
1\fr. Fine: Save the point.
Witness: What is the question t
Mr. Rixey:
Q. You say that your contract calls for the price of the
stock and :fixtures to be sold at inventory or on a fair appraised value?
. A. That is right.
Q. Now, you say that gives two methods, doesn't it-one
is inventory and the other is a fair appraised value; is that
right1
A. Yes, sir.
Q. All right. The inventory is what you say your books
show you paid for it¥
A. Yes.
Q. That is definitely ascertained, isn't it t
A. Yes.
Q. And the other, a fair appraised value, anticipates some
appraiser is going to set a value, doesn't it f
·
A. Yes.
page 91 ~o Q. Is that right¥
A. Yes.
Q. And that appraiser, would not, of course, be bound by
what you pay for it 7
A. It seems to me like he ought to be bound by the costs of
merchandise.
Q. "\Vhat would be the idea of having an appraiser to appraise it if he is bound by any figure ascertained-by looking
at your books!
A. We don't usually take stock that way anyhow.
Q. That is what the ~on tract calls for, isn't it f
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A. That is what is down here. That is not the same thing
as property.
Mr. Fine : I would like to add this : If there is anything
in this record about the fair appraised value, it would be
over and above the inventory value, the market having become greater and certainly would be damnum absqu.e injuria.
The Court: Go ahead.
By Mr. Rixey:
Q. I understood your testimony, before you changed it, in
effect to be the appraised value would be 30 per cent, not
over 30 per cent, of inventory value.
A. I said on open market. If someone would
page 92 ~ come along to buy it, they would not get over 30
per cent.
Q. Now, let me ask you this: Suppose you agree with a
man that you have this stock in your store, and you agree
with him that you are to select three appraisers, to go there
and appraise it; what, in your opinion., would those appraisers-what portion of the inventory value would those
appraisers put on it?
A. I don't know.
Q. That would be about 30 per cent of the inventory,
wouldn't it7
A. I don't know what valuation they would put.
Q. Well, that would be what you say you can sell it for,
wouldn't it, on the open market Y
:Mr. Fine: If your Honor please, I object to that as not a
fair question. He sold it under a contract price and not on
the open market, and he is trying to confuse him..
The Com,t: I didn't understand that he sold it at a contract price. The contract says a fair appraised va]ue.
]\fr. Fine: I save the point.
Mr. Rixey:
Q. Let me ask you again, if you would agree that some
third party, by which it is agreed you would sell to the third
party, and the th.ird party agreed to buy that
page 93 t stock, and the price is to be fixed by three appraisers who would go there and appraise the
stock as is., I understand from your testimony that you would
not expect to get more than 30 per cent of the inventory value
on that basis; is that correct?
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A. I would not sell it that way.
Q. If you did sell it that way, you would not expect more
than 30 per cent inventory value?
A. Yes.
Q. Is that correcU
A. Yes.
Q. Now, Dr. \Vheeler, did you have any negotiations with
Mr. Georges for the sale of the fixtures?
.l\.. Yes.
Q. You did?
A. Yes ; in December.
Q. I am talking about after July, when you had your nego·
tiations with Mr. Bott?
A. No. My wife attended to that.
Q. You had nothing to do with that?
A. No ; I was home sick.
Q. Did you have any negotiations with Dr. Greene with
reference to the stock?
A. No.
Q. That was between Dr. Green and your wife¥
page 94 ~ A. Yes.
Q. Didn't your wife tell you that she had sold
the stock to Dr. Greene?
A. No; she said Dr. Greene ,vanted to buy the stock at a
certain amount, and I told her not to accept it, that it was not
enough.
Q. Do you know about Dr. Greene going around there with
a contract to get the stock and you claimed he had bought iU
A. All I know is what they told me about it.
Q. vVho told you 1
.
A. My wife.
Q. And she told you Dr. Greene had come around there
with a contract, with a check for the sum that he claims to
have agreed with Mrs. ·wheeler for, and Mrs. \Vheeler would
not let him have it t
A. No agreement was made at all and no sale was made.
Q. You say you don't know what occurred?
A. You asked what she told me, and I am telling you.
Q. You do know Dr. Greene went around there with a contract to get the stock V
A. That is what they said, that he came around there and
was going to take it at that price.
Q. And your wife would not let him have it?
A. She would not let him have it, because I adpage 95 } vised her not to.

.
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RE-DIRECT EXAMINATION.
By Mr. Fine:
.
Q. As I understand., there are three different prices-one
contract price or inventory price Y
A. Yes.
Q. The other is the market price f
A. Yes, sir.
Q. I understood you to say you could get not over 30 per
cent on the open market?
A. Yes.
Q. If you had three people to try to a pp raise it at the fair
value of the merchandise, what would they appraise it forY
Would they appraise it for what it·cost you?
The Court : He said tba t he didn't know.
Mr. Rixey: He said it would not be over 30 per cent of the
inventory value.
Mr. Fine: He tried to correct it, but they misled him.
Mr. Rixey: Read back there as to the question of value.
(The testimony was read by the reporter.)
Mr. Fine: So when you mention the 30 per cent, it is on
the open market?
page 96 ~ ·witness: Yes.
:Mr. Fine: And not on the appraised value?
Witness: No.
l\fr. Rixey: Now, if your Honor please1\fr. Fine: I object to him asking the same question again.
The Court: He has not asked it yet; he has not asked the
.question.
Mr. Rixey:
Q. I understand, Mr. Wheeler, if you should make a contract with a third party, by which that third party is to buy
your stock at a fair appraised value, and you agree to sell
at that price, and then the two of you get together and appoint three appraisers. to appraise the stock, I understand you
to say you would not expect more than 30 per cent of the inventory value of that business.
Mr. Fine: We object to that. He has already answered
the question six or seven times.
The Court: I think so. I sustain the objection.
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Mr. Rixey: Do I understand that your Honor considers
that he has answered it in the affirmative?
The Court: The record shows.
Mr. Rixey:
Q. Now., you remember, Mr. Wheeler, do you not, the occasion upon which you signed the deed-signed and executed
the deed?
A. Yes.
page 97 ~ Q. Where was that?
A. That was at home.
Q. Were you in bed at that time?
A. Yes.
Q. Had you been in bed constantly between the signing of
the option and the signing of the deed?
A. Yes.
Q. You are H.B. Wheeler, trading as ·wheeler's Pharmacy,
aren't youY
A. Yes.
Mr. Rixey: I offer in evidence, if your Honor please, ·a
notice of tax lien under the Federal Internal Revenue Laws,
that was duly recorded in the Clerk's Office of the Corporation Court 9f the City of Norfolk, in deed book 406, page
597, recorded on July 16, 1943.
Mr. Rixey:
Q. You are the same party mentioned in that tax lien, are
you not?
A. That is right.
Q. And that paper was recorded the day before you
executed this deed, wasn't it¥
A. I don't know about that.
Q. Well, look at the deed and say whe·n that was acknowledged by you T
A. According to the date you said, it was the day before
that.
page 98 ~ Q. (Handing paper). That is correct, isn't it!
A. Yes1 sir.
Q. And you were m considerable hurry to get that transaction closed, weren't you Y
A. No, sir, not. especially; no, sir, I was not.
Q. What is thaU
A. No, sir; I was not.
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By Mr. Fine: I would like, with the permission of the court,
to clear up this; this is the first I have heard about it.
Q. This so-called notice of tax lien is for the total amount
of $92.42 ; is that right?
A. Yes, sir.
Q. And I believe you paid it?
A. Yes, sir.
Mr. Rixey: How much f
Mr. Fine : $1.82 and $4.62 is the total at one time.
Mr. Fine:
Q. Were you g·oing to leave the United States for thaU
A. No, sir.
Q. Y du have always paid your bills, haven't you J
A. Yes.
Q. You don't owe anybody any money i
A. No.
Q. And you have since paid that? ·
page 99 ~ A. Yes.
Q. Eventually the property has been transferred7
A. Yes.
Q. Is that correct Y
A. That is correct.
Q. Did you. have any idea of trying to sell this property
quickly or anything like that 1
A. No.
Mr. Fine : I would like to mark this, please, if the jury
wants to see it. Anybody is likely to have a tax title of that
amount.
RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. You say you have paid that since!
A. Yes. .
.
Q. Did the United States Government put any other tax
lien on that property?
.A.. No.
Q. Are you sure of thati
A. Not that I know of.
Q. I will get the clerk to bring up another volume. This
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is the only one you know anything about, and the only one
you paid?
A. Yes.
page 100 ~ Q. Have you a receipt for this Y
Mr. Fine : It is marked on the margin ''Released.''
Mr. Rixey: When was it released?
:Mr. Fine: I don't know; I have never seen it before.
Mr. Rixey:
Q. When was it released?
A. I don't know, but a short time after that.
Q. It has been released within the last week, hasn't it?
A. No.
Q. You say that this is the only tax lien put on in your
name, trying to hold that property Y
A. So far as I know.
Q. I just want to give you warning I expect to contradict
you.
A. If there is anything else~ I don't know about it.

.
DR. FRANK HOGSHEAD,
a witness on behalf of the plaintiff, was sworn, and testified
as follows:
Examined by Mr. Fine :
Q. You are Dr. Frank Hog·sheadf
A. Yes.
Q. You are a registered pharmacist?
A. Yes.
Q. Licensed under the Commonwealth of Virginia?
A. Yes.
page 101 ~ Q. How long have you been?
A. I gTaduated from the :Medical College in
1911, and got my license in 1912.
Q. And you have been practicing since that time?
A. Yes. I was out of business since that time. It is twenty
years.
Q. Doctor, you are familiar with drug·s and patent medicines, are you not?
A. Yes; I believe so.
Q. And, Doctor, I hand you here a list of items, and ask
you if you have gone over those?
A. This is the inventory, I believe, that I went over. Yes~
I went over this.
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Q. All right, sir. Is that inventory of $2,057.27-I wish
you would let me ask you this question: Is that amount of
$2,057.27 even below the appraised value of that stock todayY
Mr. Rixey: I object as leading'.
The Court: I sustain the objection.
Mr. Fine:
Q. Has the price of drugs gone up here lately Y
A. Some have gone up and some have come down.
Q. Some have gone up and some have come down f
A. Some of the sulfa drugs have dropped in price, but still
others have advanced in price.
Q. About how much have they advanced in
page 102 ~ price approximately! I don't mean to the penny.
Would you say 15 per cent, or 20 per cent or 30
per centt
A. I should say an average of between 5 and 10 per cent
possibly.
Q. Are there many sulfa drugs on that inventoryY
A. No, not many, but a few.
Q. Then if the price is g·iven on that at the inventory value
as of Aug·ust, would the stock be worth more than the inventory value, at a fair appraised value 1
A. Do you mean now?
Q. Yes.
A. I could answer that in a little different way, from my
experience and knowledge.
Q. All right.
A. For instance, if I had bought l\Ir. Wheeler's drug store
and included in the business the stock of merchandise, it would
have been worth more than if he-if I had purchased the
store, or anyone had purchased it, and continued on with the
business, the stock of merchandise naturally would be worth
more than what it is today in storage.
Q. Would it be worth more than the inventory value Y
A. Often it is. The old rule was, I have been told by druggists who bad a gTeat deal of experience in getting a good
stand-and this was a good stand-that they even
page 103 ~ paid a premium amounting to as much as what
the previous profit had been.
Mr. Rixey: Ir your Honor please, I object to that. I understand from the gentleman's testimony, what he is talking
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about is not the inventory value of the particular goods, or
the appraised value of the particular goods, but the good will
of a going concern; so I object to his testimony along that
line, and ask that it be stl'icken out.
Mr. Fine: I am not asking about good will.
The Court: You have already asked that. Do you want
the court to pass on that 7
Mr. Fine: I withdraw the question.
Mr. Fine:
Q. Now, follow my question, Doctor, if you please. My
question is this, if you were to appraise the value of that
stock, instead of taking the inventory value, not considering good will as. I have defined it, hut just the fair' appraised value of it, if he had to go to the wholesaler and buy
it, the fair appraised value, would it be more than the appraised value today, with the stock being from 7 to 10 per
cent for today?
Mr. Rixey: If your Honor please, I object to it unless this
witness has actually appraised the stock-whether he has,
or not.
1\fr. Fine: Have you appraised the stock?
pag·e 104 ~ Witness: I have been over the inventory, and
I am sure everything there is in the inventory. I
have g·one over the prices, and :find them to be correct, and I
do not thiDk the price would vary as much as $15.00.

Mr. Fine:
Q. Is that a fair appraised value of it-$2,057.27'
A. Just what time for the appraised value? Do you mean
what it would bring today if it had to be sold at auction f
Q. No, sir; at the :fair appraised value-not what you would
get on the open market. Would it be worth that?
A. Yes.
Q. You say it is worth the appraised value. The next question is. so I will not prolong the examination : If he had to
sell this on the open market today, what is the best price he
could 2·et for it today 1
A. If it bad to be sold on the open market, or sold at auction, or sold out to other druggists, I would say from 25 to
35 ner cent.
Q. That is the best that he could ~et for it f
A. Tbe best that he could get for it, and there is reason for
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it: About 35 per cent of this was in prescription goods and
some had been opened, and other druggists hesitate to buy
what has been opened.
Q. Why?
A. It is a serious thing.
page 105 ~

The Court: But he would take it at the price f
·witness: He is a poor druggist if he doesn't
know what is right and what is wrong; he shouldn't have a
license.
CROSS EXAMINATION.
By Mr. Rixey:
Q. You say that this portion of the stock there on the inventory is represented by open packages?
A. Yes, sir.
Q. About what percentage of them?
A. Well, I should say it is around $1200.00 worth of it. The
last time I inventoried the prescription department, it ran
around $1200 or $1300, and I am sure Dr. Wheeler kept it up,
because he kept a stock of prescription drugs that we could
fill almost any prescription in town, and be got prescriptions
from all over the city.
Q. When did you last inventory iU
A. I think that was the last; I believe somewhere around
November or December. It was the last part. of December,
mavbe around Christmas time.
Q. Of what year?
A. Last year.
Q. 1942?
A. Yes, sir.
page 106 ~ Q. And you have not inventoried it since that
timeY
A. No.
Q. And so what was in there at the time Dr. and Mrs.
Wheeler sold the building, you don't know what was in there?
A.. No, but I 'do know this, that Dr. -"Wheelei alwa.ys kept
a stock of drug·s there so it was seldom that we lost a prescription and seldom had to send down to the wholesale place
to get drugs to fill a prescription.
Q. Suppose one owned those drugs and he agrees with another druggist, whom we will say has his business in another
part of the city, and the agreement between the owner of the
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stock and the purchaser is this : ''We will sell and purchase
this stock on a fair appraised value, and we will agree that
there be named three a pp raisers, and we will let them go there
and appraise the stock as is,'' what percentage would you say
of the inventory value would be a fair appraisal value on that
basis?
A. I am frank to tell you, I never bad experience in appraising merchandise. I would not know how to answer that
question because I have not had experience along that line.
Q. I understood you to say, in answer to a previous question, that if the stock was taken out and sold to another druggist, you would not expect him to pay more than 25 or 30 per
cent of the inventoryf
pag·e 107 ~ A. I didn't say that, but if it was put up at
auction,Q. Or sold to another druggist f
A. I say if it was sold from one druggist to another, and
those druggists knew each other-that is if the druggist p.ur.chasing knew the man from whom be was buying, was a competent man, then he might pay a premium.
Q. I am. talking about it being sold as merchandise-not
with any idea of confidence or faith in one or the other, but
it was sold as merchandise on a fair appraised value, and
appraised by people who know values, about 25 or 30 per
cent would be the maximum you would accept?
A. I didn't say. I say if it is put up at auction and _held
out, I say 25 t.o 30; but if sold from one druggist to another,
then no doubt it would bring the inventory price, and possibly a premium.
Q. You said that, and I asked you to consider again the
proposition I have stated, if you will, and if you will listen
to my question: Suppose that stock be treated simply as merchandise.
A. You can't do·that.
Mr. Rixey:
Q. You have had no experience with appraisals?.
A. I have had no experience with appraisals.
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one of the plaintiffs, was sworn, and testified as

follows:
l\fr. Fine: I would like to introduce this, to be marked by
the reporter.

(A bunch of papers marked "XYZ" was filed.)
Examined by Mr. Fine:
Q. Mrs. Wheeler, counsel for Mr. Bott intimated that there
was a tax lien put on the property, and that you were in haste
to sell it; did that have anything to do with the sale· of the
property?
.A.. Certainly not. In other words, I didn't want to sell it
at all, Mr. Fine, and Mr. Bott knew that I didn't want to sell
it.
Q. The amount of lien indicated is $93.42 and $4.57 penalty; did you pay that yourself?
A. I paid it. I went to the Clerk's Office and had it released myself.
Q. Is there any other tax lien on the property Y
A. None I know of.
page 109

~

CROSS EXAMINATION.

By Mr. Rixey:
Q. I thought you told me on the previous examination you
didn't know anything about the tax lien Y
A. I did not, but if you had. said income I would have
known.
Q. What kind of tax is this?
A. You didn't say income tax, and, if you did, I didn't understand it.
Q. I said Federal Tax lien filed by the Federal Government.
.A.. If you had said income, I would have understood.
Q. Was there an income tax :filed by the Government?
·

Mr. Fine: 1942. That is exactly what it is. Just read it
to the jury, so there will be no question about it.
(The paper was then read by Mr. Rixey.)
Mr. Rixey:
Q. So that was not for income tax, was it Y
A. I thought it was. I paid that myself.
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Q. Why do you say if I had said income tax you ,vould
have known?
A. I thoug·ht that was what it was.
Q. But it was not, was it!
A. I call it income tax.
page 110 ~

Mr. Fine: Miscellaneous tax-not only that,
but several of them.

Mr. Rixey:
Q. Were they taxes on toilet articles that you say you sold
in the store?
·
A. They were paid.
Q. But you went down and paid the taxes without knowing
what you were paying?
A. I didn't understand that.
Q. You say you went down the other day and paid the
taxes?
A. Not the other day, but quite awhile ago.
Q. When was it?
A. I think the book will show.
Mr. Rixey: I would like to see this.
Mr. Fine: Deed book 72.
Mr. Rixey:
Q. You say that -is the only tax lien that was put against
your husband?
A. The only one I know of.
Q. Now, didn't you or your husband receive notice through
Mr. Foreman, who examined the title for Mr. Bott to that
real estate, with reference to this -tax lien, and after you got
the notice you went down and released it¥
A. No, sir.
pag·e 111 ~·

RE-DIRECT EXAMINATION.

By.Mr. Fine:
Q. Ras Dr. Wheeler been sick in bed during this period of ·
time when vour records were not there?
A. Dr. Wheeler has been sick from diatricular; he has been
ill off and on for perhaps six years.
Q. Who was keeping the books before f
A. He was.
Mr. Fine: We rest, if your Honor please.
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DR. J. N. GREENE,
a witness on behalf of the defendant, having been :first duly

sworn, testified as follows:
Examined by Mr. Rixey:
Q. Dr. Greene, were you sworn this morning?
A. Yes.
Q. Doctor, are you a registered pharmacist?
.A.. Yes.
Q. And how long have you been such T
A .. 35 or 40 years.
.
pag·e 112 ~ Q. Where -is your place of- business now, Doctor?
A. I don't have one of my own.
Q. Do you wotk f o:r someone there?
A. I am proprietor for Ace's Pharmacy; we have seven
stores.
Q. Prior to that, did you own a drug store?
A. Yes.
Q. Where was the store 1
A. The last store I owned was the High School Pharmacy.
Q. And where is that loca.ted 7
A. At 15th and Moran Avenue.
Q. How long did you own and operate that store!

Mr. Fine: I object to that, if your Honor please, as immaterial. Re has already qualified, and there is no doubt about
it.
The Court : Go ahead.
A. I bought the place in 1909.
Mr. Rixey:
Q. And sold it when 1
A. I sold it two or three times since then.
Q. I want you to tell, please, if you will, did you have some
negotiations with Mrs. "\Yheeler about the stock of goods, in
the store oh Lafayette Boulevard T
page 113 } A.. Yes.
Q. Tell the jury, please, what your negotiations
were.
A. Dr. McCoy and I went out to look at it.
· Q. W110 is Dr. McCoy!
A. Dr. McCoy i~ tbe owner of the Ace Pharmacy.
Q. All right, sir.
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Dr. J. N. Greene.
A. "'\Ve looked the stock over, looked over the inventory,
and agTeed to pay her $715.
Q. Did you go over the stock with her in her presence Y
A. Yes.
Q. She was there t
A. Yes.
Q. Did you g·o over it thoroughlyf
A. Quite thoroughly. She had the inventory, you understand, of everything in front of the prescription stand, and
I doubt there was that much there, but in g·oing over the inventory I couldn't find anything on the inventory but what
was there.
Q. You say you put a value of how much on it.
A. We put $775 on it. I didn't put any value on it.
Q. If you were present, would you have put that value on
it, or not?
·
Mr. Fine: I object until he shows that he checked all the
articles. He said he checked .back in front; is
page 114 ~ that right?
Witness : That is right.
Mr. Rixey:
Q. I understand you had the inventory f
A. Yes, and she asked me to go over it thoroug·hly. It
dicln 't look like there was $1000 worth of stock in the place.
I am not talking about the prescription department, but the
stock in front of the store. I went over it carefully, and
everything seemed to be there, and it was there.
Q. The stuff you spoke of as being in front did that include
cups, and syrup and things of that kind?
A. There were not any cups. It was patent medicines and
stock.
Q. What would you say was the fair appraised value of
the property 1
Mr. Fine: I object. He stated that be only saw what was
up front and not the prescription medicine in the back; is that
rig·ht, Dr. Greenef
.
· Witness : I have gone through the prescription department.

Mr. Fine:
Q. Were you going to buy that, tooY
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Dr. J. N. Greene.
A.
Q.
A.
Q.

Yes; everything.
The prescriptions?
Yes.
I thought you said you were only going to buyA. The entire stock; the prescription departpage 115 r ment and everything.
.

1 •

Mr. Rixey:
Q. What, in your opinion, was the fair appraised value of
that stock?
A. We always try to get it as cheap as we can. I am not
quite as close as some others in a business deal of that kind,
and I don't like to do much of it. I tried to get Dr. McCoy
to pay $1000, ·because it was worth it, as I saw it. If he has
$1000 worth, it is not worth as much when we needed it, but,
as I told him, with the stock out front, it would cost $1000,
and we could get the prescription department for nothing,
but it seemed he wanted to get it a little cheaper, which he
did, and he agreed to pay $775.
Q. Was that the agreement between you and Mrs. Wheeler?
A. Yes.
Q. A definite agreement t
A. Yes.
Q. "\iVhen did you go back there to get the stock, in confirmation of the agreement!
Mr. Fine: I object to counsel leading· the witness.
him testify what occurred.

Let

A. I am not sure whether the next day or the day following,
but we had an appointment that day to meet her there at nine
o'clock. ·well, I just couldn't get there at nine o'clock. I
suppose it was about ten o'clock I got there, and
page 116 ~ she evidently had gone. We waited and waited,
and someone came, I don't know who it was, I
liave no idea who was in there that seemed to be in charge,
and he s~id that she would be there, and we waited about an
hour, and she never came, and we left.

Mr. Rixey:
Q. Did you talk to her over the telephone Y
A. No; I did not.
Q. Now, Doctor, can you tell us when it was?
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Dr. J. N. Greene.
A. The check was drawn on the 25th of July, so it must
have been about that time.
Q. The 25th of July was the day that you agreed with her t
A. That is rig·ht.
Q. And was the day you went around to get itT
A .. That is right.
CROSS-EXAMINATION.
By Mr. Fine:
Q. Now, Doctor, did you actually draw the checkY
A. Yes.
Q. Whose check was itf
A. Dr. c. M. McCoy's; he signed all checks.
Q. Did you give her the check Y
A. No, sir.
page 117 ~ Q. Well, where was the check drawn Y Was it
drawn in her presenM 1
A. No, sir.
Q. Was it drawn in Dr. McCoy's office Y
A. Yes.
Q. And you had the check to give to her f
A. Yes; with me.
Q. Did you ever deliver it to herY
A. No.
Q. Had she refused the checkf
A. No.
Q. You never offered it to her; is that right?
A. Yes.
· Q. You never offered her the check?
A. I ne-ver had the opportunity. This is the first time l
have seen her since.
Q. She didn't want it very badly, did she f Did she turn
trou down?
· A. I don't know.
Q. Sirt

A. I don't know.

Q. You don't know whether it was turned down. Yon offered $775?
A. Yes.
Q. You don't know whether she was going to Mcer.>t it?'
A. Why did she teII us to come by Y We had an

pag-e 118

~

apnointment.
Q. Yon were not there f
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Dr. J. N. Greene.

A. I was there.
Q. Who was present when you were told you could get it
for $775!
A. It was well understoodQ. My question is who was present.
A. Whoever the gentleman was that was in the store at the
time; I don't know who he was.
Q. '\Vas there anybody else besides you and that gentleman
and Mrs. Wheeler present t
A. And Dr. McCoy.
Q. Dr. McCoy was present¥
A. Yes.
Q. When she said she would take the $775.
A. Yes.
Q. Did you give her ai1ything to close the transaction 1
A. No.
Q. And you never went back to close it after you were there
at that time¥
A. No.
Q. And this was July 25 t
A. Yes.
page 119 ~ Q. You are positive of that date?
A. I would not be positive, but it might have
been the 26th; but the check was drawn on the 25th.
Q. That was Sunday.
' A. I don't care if it was, but it was drawn on the 25th.
Q. Look and see if the 25th of July was not Sunday.
.A.. Whether it was sig·ned, that is when the check is dated.
Q. Do you draw checks on Sundays!
A. We draw checks very nearly every day.
Q. You are positive ,July 25 was Sunday?
A. I had to look it up to be sure, and I am sorry I didn't
bring it with me, but that is what it states-July 25.
Q. How dicl you g·et in this pictute?
A. I am the buyer for Dr. McCoy.
Q. Who told you about it 1
A. I couldn't say.
Q. You don't know how yotl came to see this lady!
A. No.
Q. Did 1\1:r. Bott come to see you t
A. Whot
Q. _This gentleman. Didn't he tell you there was a stock of
'-' prescri1jtions to be sold?
page 120} A. I couldn't truthfully say that now.
Q. See if you can take your time and refresh
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Dr. J. N. Greene.
your memory and see if Mr. Bott didn't tell you that there
was a stock of Dr. Wheeler-that he had bought the building,
and he wanted to sell the stock as well.
A. ·I have had a talk with him, but I don't think I had any
talk with him before we bought the stock. I am quite sure of
that.
Q. Here is what I am getting at: I am just trying to get
the facts. You drew your check, you say, on July 25, on.Sunday!
A. That is right.
Q. You had been out there before you drew the check?
A. We had been out there.
Q. Who put you onto iU It was not advertised in the newspapers, was it?
A. No.
Q. How dicl you happen to come down and testify todayi
A. To what?
Q. To what you are testifying· to.
A. I was subpoenaed.
Q. Did you talk to Mr. Rixey, this g·entleman
page 121 ~ here, before today?
A. Yes, sir; he came by and told me he had
subpoenaed me.
Q. And you talked about this case, did you not Y
A. Mighty little.
Q. Didn't he ask you whether you bought it, and how you
got in it?
A. He didn't ask how I got into it.
Q. How did he get your namet
A. I have known him 30 or 40 years.
Q. Did Mr. Walter Bott give it to him Y
A. I don't know.
Q. He would not call you out of a clear sky. Mr. Rixey
wouldn't do it unless he had some reason for it. Did you talk
to Mr. Bott .about it before Mr. Rixey called you about iU
A. There was some question about giving her the checktha t he didn't know whether the stuff was paid for, and he
said he would not hold the check.
Q. Who told you he would hold the check Y
A. Mr. Bott.
Q. Mr. Bott told you1
A. Yes.
page 122 ~ Q. That is what I am getting at. That is all.
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page 123 }
MARTIN FREENEY,
a witness on behalf of the defendant, was sworn,
and testified as follows:
Examined by Mr. Rixey:
Q. State your name?
A. Martin Freeney.
Q. For whom do you work?
A. W. M. Bott and Company.
Q. How long have you been working for Mr. BotU
A. About two years.
Q. Now, Mr. Freeney, in the first place I want to ask you if
you know anything about the execution of that paper?
A. No; I do not.
Q. The paper I hand you is entitled "Option," marked
''Exhibit No. 1.''
Mr. Fine: I understand you don't know anything about it!
·witness: I do not.
Mr. Rixey:
Q. Mr. Bott says that Mr. Tuttle, who is in your office,
drew that paper,
A. Yes, sir.
Q. What is his name!
A. Dennis Tuttle.
Q. Is he sick?
A. Yes, sir.
Q. In bed?
page 124 ~ A. Yes, sir, and said he had 102 temperature,
I believe.
Q. I hand you paper marked "Exhibit No. 2," and ask
you what you know about thaU
A. Well, on Saturday morning Mr. Bott said he wanted to
go out there and get Mrs. Wheeler to sign the paper, that-he
was going to close the deal. We went on out there, and I
inserted with pen and ink the words or the articles to be
divided, because if Walter Bott, or his wife, died, they should
have it without any litigation. Mr. Bott went in and talked
to Mr. and Mrs. Wl1eeler, and then I went in there, and, in my
presence, Mr. Bott said to Mrs. Wheeler "You are certainly
positive vou are going to get rid of it, and, if you are not, we
will kill it, but if you are positive you want to sell it. here is
the check which is already made out.'' Mrs. Wheeler said
''Mv husband is an awful sick man, and we want to get him
O

I
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Martin Freeney.

away from all worry.'' Mr. Wheeler signed it and Mrs.
Wheeler, and I, as notary public, signed it, and Mr. Bott
didn't do it until I got it from the Clerk's office. I went to
the Clerk's office and it was closed, and I put it in the safe,
and Monday morning took it around there.
Q. What was said about the stock and :fixtures!
A. Nothing was said about that. !1.r. Bott said "Are you
certain you want to sell it?" And she said "Yes; I want to
get away; my husband is an awful sick man."
Q. And nothing was said between Mr. Bott and Mrs.
·wheeler about the stock and fixtures t
page 125 ~ A. No, sh. He said he would help her if be
got well and decided he wanted to go back into
business, that he would help her to get located.
CROSS EXAMINATION.
By Mr. Fine:
Q. Mr. Freeney, you don't know of any other arrangement
or any other agreement about the stock and fixtures, of your
own knowledge f
A. Yes; I do : I know Mrs. Wheeler called me up and asked
to write a receipt.
Q. I mean at the time the deed was executed by Mrs.
Wheeler and Dr. ,vheeler1
A. Not at that time. Later on, Mrs. WheelerQ. Wait and let me g·et at it, and I will let you explain the
answer and let you tell it. The money was paid then?
A. He gave her a check.
Q. And you are rather positive in your testimony that
nothing was said at that timef
A. I have no recollection of it except, as I say, Ml". Bott
told them if he got well and wanted to go back into business
he would be glad to give them a hand .
.Q. W'hich is correct-that there was not anything said
about the stock and fixtures, or you don't have any recollection of it?
page 126 ~ · A. The words '' Stock and fixtures" wete not
used. Q. I am willing to depend on that. He said that, too. Tell
the jury ~hat you want to say~ If there is anything else you
want to say, go ahead.
· ·
A. Some time after Mrs. Wheel'er called me and stated
that she had sold. the stock for $775, and asked if I would
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Martin Freeney.
draw a receipt for it, and I told her I would be glad to do it.
She sent down and got the receipt and took it away.
Mr. Rixey: I hand you paper marked "No. "3;'' is that
what you drew f
Witness: Yes, sir; I drew it.
Mr. Rixey:· And Mrs. Wheeler sent down?
Witness: Yes, sir; she sold the stock for that amount of
money, and she wanted a receipt for it, and I said '·' All right;
I will draw a receipt, and you can send down and get it.''
That is all that there was to it.
Mr. Fine:
Q. Did she tell you what portion of the stock 7
A. She was selling everything except the :fixtures, which
I understood she had sold to someone else.
Q. Do you know who that man wasY
A. I think his name was Greene.
Q. Do you know how he got· the :fixtures Y
A. No. I understood Mrs. Fine told me that she sold them
-not Mrs. Fine, but Mrs. Wheeler.
page 127 ~ Q. Mr. Bott arranged for the sale of the fixtures to Mr. GeorgesY
A. I don't know anything about that.
Q. He did, didn't he 7
A. I don't know. I work in the insurance department.
Q. Mr. Georges works in the insurance department, doesn't
bet
A. No ; he bring·s business in some times.
Q. Mr. Georges is renting the premises, isn't heY
A. I couldn't tell you definitely who the tenant is.
Mr. Rixey: Were you present at the time of the closing
of the sale of the :fixtures between the Wheelers and Mr.
Georges?
Witness: No. The only thing I was present at was the
real estate.
Mr. Rixey: And you are the notary public who acknowledg-ed that Y
Witness: Yes, sir; and I put it in my pocket, and couldn't
record itThe Court: He has testified as to that.
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W. M. Bott.

.

page 128 ~

J. N. Green,e .

·w. M. BOTT, .
one of the defendants, was recalled, and testified

as follows:
Examined by Mr. Rixey:
Q. Mr. Bott, I ask you how many papers were signed witl;i
reference to this deal between you and Mr. and Mrs. Wheeler,
outside of the deed.
A. That _is the only one.
Q. Is that the paper marked "Exhibit No. U".
A. Yes.
Q. That is the only pa.per signed t
A. The only one.
Q. Has that paper been changed in any way since it was
signed by Mr. and Mrs. ·wheeler!
A. No, sir.
(No cross-examination).
l\Ir. Rixey: If your Honor please, that is all we have with
the exception of the tax lien and release. I went down to get
it, but they would not let me car11r the book out of the office.
I tllink it will be here in a. few minutes.
The Court: "\Ve might look over the instructions.
Mr. Fine: If your Honor please, I have two other witnesses in rebuttal.
page 129 ~ The Court: All rig·ht.

J. N. GREENE,
was recalled, and testified as follows :
Examined by Mr. Fine :
Q. Dr. Greene, I want to ask you one question: You saw
that stock both in the front and in the back?
A. Yes, sir.
Q. In your opinion, what was the worth of that stock, do
vou know?
., A. What do you mean f Do you mean what was the worth
in the store, provided you could get the store to use it?
Q. Yes.
A. You heard me testify I wanted to pay $1000 for it.
1\fr. Fine:
Q. What do vou think is the inventory value of it? Could
you' tell?
·
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J. N. Greene.

A. The inventory of the front part of the store was an
honest one. I think the prescription department was worth
more than that. It would not be worth anything to you, but
to a druggist.
Q. You say ''honest;'' $1200 l
A. No ; over $1000.
Q. The back part was worth just as much as
page 130 } the front part?
A. It was worth more_. That is the reason we
were buying it.
Q. If you were going to appraise the fair value of it-and
the way we appraise the fair value of it would be a person
who does not have to sell and a person who does not have to
buy-would it be worth the inventory value, or not Y
A. Not to take it out.
Q. Not to take it out?
A. No, sir.
Q. Would it be worth that much to anybody in the storeY
A. I would have taken it myself if I could have gotten the
store. I would probably have paid $3,000 for it, if I could
have gotten the store, but I couldn't have gotten the store,
and it all depends on where it is, and what you have to do,
how much it is worth.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Suppose a person who was going to use that stock-not
in that store but in some other store-took it out and used it
somewhere else., what would be a fair appraised valueY
1 •

page 131

~

lVIr. Fine: I object to it on the ground that we
sold the store, stock and fixtures.
I withdraw the objection.

A. $1,000 is all you could afford to g·ive and take it out,
but it was worth a lot more.
Mr. Rixey:
·
.
Q. And that includes all the stock?
A.. Includes the stock only.
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MRS. MAE F:WHEELER,
one of the defendants, was recalled, and testified as follows :
Examined by Mr. Fine:
Q. Mrs. Wheeler, I want to ask you one question that I
don't think I asked you before. If I have, the Judge will stop
me: It is my understanding that you sold the stock at the
inventory price; is that correcU
Mr. Rixey: If your Honor please, I object to that.
The Court: Sold it to whom Y
Mr. Fine: To Mr. Bott.
Mr. Rixey: I object to· that. I think the paper speaks for
itself. It shows her signature on there. She signed it, and
I submit that inasmuch as she cannot point ont any particular in which that contract has been changed, and it does not
bear any evidence of change on the face of it., that
page 132 ~ she is bound by that contract as written and as
signed by her.
Mr. Fine: This lady has pointed out with particularity
and definitely that this contract was not the contract she
signed, consisting of but one paragraph, and that it was an
appraisal just of the stock and fixtures. I want to be sure
whether I asked was it the inventory price, or not Y
The Court: Go ahead.
By Mr. Fine:
Q. Was it sold at the inventory price or at the fair appraised value Y ·
A. It was sold, to be sold, at the inventory price.
Mr. Rixey : Note an exception.
(Mr. Fine: We rest, if your Honor please.)
In the Judge's Office.
Mr. Rixey: In the first place, if your Honor please, I
move to strike out so much· of the evidence of Mrs. Wheeler
as seeks to vary the terms of that option and contract. The
lady says that she signed one paperpage 133 ~ Mr. Fine: When he makes his motion, I would
like to make a motion at the same time and argue
both questions before yon at the same time. I want to move
to strike the evidence of the defendants in this case, so far
as liability is concerned.
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Mr. Rixey: Can you wait until I get through?
Mr. Fine: I want to make that motion so that the J uclge
can consider them both, in view of this contract., which he
contends is the contract. Now, go ahead.
Mr. Rixey: The lady says that she sig·ned only one paper.
That .paper was sig·ned, was not in blank, but had writing
above it. When asked whether she could state in what particular this paper presented differed from the other paper,
she was not able to state.
I submit that the paper in evidence, with her signature on
it, she admits she sig'lled it, and there is nothing indicated on
that paper that it has been changed in any way, with the possible exception of that 5 per cent commission, which does not
figure in this matter at all-5 per cent commissions on the
. real estate deal, and there is no question involved in that in
this matter.
I submit that., on that evidence, it is not permissible for
the jury to take her statement as to this contract in preference to the written contract.
page 134 ~ If your Honor sustains that motion, then I
think it is· proper to make the motion, and I do
make the motion to strike the plaintiff's evidence in this case,
because it stands on the option contract, which is a pure option, and there is no obligation on the part of Mr. Bott to take
the stock and :fixtures.
That is further bolstered by the testimony of Dr. Greene
and Mr. Georges that before the option was to expire, this
lady actually sold the :fixtures, and she entered into a cleffoite
agreement to sell the stock. She denies that definite agreement, but she contends that during July, before the expiration of that option, she saw and contacted quite a number of
people, trying· to sell both stock and fixtures to them., which
·shows that she did not rely upon any alleg·ed promise on the
part of Mr. Bott, or obligation upon :M:r. Bott definiteJy to
take that property.
Mr. Fine: If your Honor please, I take it, under this
agreement, I respectfully submit, Bott was obligated to buy
not any portions but boug·ht under that option. It was not
divisible, nor could you have any separation of one or the
other. The burden of proof, it seems to me, is on Bott to
show an innovation or a new agreement by ·wheeler excusing
him from the purchase of the fixtures and stock. He has not
done that, I respectfully submit. The evidence is
page 135 ~ inconsistent. This man says that Bott interested
him in it originally. Also, Dr. Greene says that
he thinks Bott called 'him up.
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It was not an independent sale at all. AU of t}lat is denied
by the plaintiffs. They say it was an out and out sale.
She said the contract that she signed., to the best of her
knowledge, had one pai-agTaph in it.
The Court : There are two parag·raphs. I am trying to
,
find which one is not in it and which is.
Mr. Fine: The paper writing she signed contained only
one paragraph. She would not identify this as the paper;
and she further said she signed that paper, and that that was
not the contract; the contract she sig·ned had one paragraph
in it, and he promised to give her a copy in the following
morning mail.
"rhe Court: Now, which paragraph do you contend is in
and which is out according to the evidence?
Mr._Fine; She said there was only one paragraph, and she
didn't say whether it was the first or second paragraph, but
that it was one paragraph she signed.
The Court: Then there is no evidence to show which paragra pb was in and which was out?
l\Ir. Fine: That is rigl1t.
The Court: Then the jury would have to guess at it Y
Mr. Fine: The jury could not guess a1 it, but
pag·e 136 ~ they have the rig·ht to take her testimony, unless
it is incredible.
The Court: It is incredible; she can't answer herself
which parag-raph is in and which is out.
Mr. Fine: But she said she signed a contract and a copy
was to be mailed to her. All that we have to do is to state
the facts as they are, and she says that she did not sign any
such agreement as that
The Court: Now, ·if I take the position of striking out
all evidence that has been introduced tending to prove that
this was a contract of sale rather than an option agreement,
where does that leave us so far as the plaintiff's right to
recover is concerned T
l\Ir. Fine: We would still have the right to recover under
our pleadings.
The Court: I am talking about evidence now.
Mr. Fine: Under the evidence, on the ground that she
thought it was an out and out sale, a,nd we could still reGover.
The Court: That is out of it. If it is a pure option, contract, if I take that view of it,-is there any evidence in the
record which would tend to show and have support for a
verdict upon the theory that after the option contract he did
agTee to buy the fixtures and goods Y
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Mr. Fine: Yes, sir, because her testimony is t9
page 137 ~ the effect that when she went down to sell th~
fixtures, this man Georg·es wa~ there, and Mr.
Bott told her that he would abide by the terms of this agree,..
ment at that time, and Mr. Georg·es co:rrobora.ted h~r,
The Court: And the agreement was that if h~ e~erci~ed
the option, he would pay so much money Y
Mr. Fine: Yes, sir.
· The Court: Is that such evidence as to justify a verdict
that he then and there agTeed to buy the stuff at the inventory
price? ·was there anything· in that agTeement. ( The motion was further discussed and argued.)
The Court: As I understand, the only basis upon which
you would have the right to recover damag·es in this case is
that Mr. Bott subsequently agreed with your client to take
over the drug store at the inventory price!
Mr. Fine: No, sir; I don't say that. I say this-,. The Court: What else is in the case upon which you could
base it¥
Mr. Fine : Based on the contract itself. He had not performed his agreement to buy. If it was an option, the time
had elapsed. He had gone throug·h with his agreement to buy
the building, and had also gone through with his agreement to
buy the fixtures, and the stock had not been sold. He could
not take the gravy, or take the crea,m and leave
page 138 ~ the skimmed milk.
The Court: How about the sale of tHe fixtures
to somebody else? Are they not included?
Mr. Fine : He had to buy that, too.
The Court: But she sold that.
l\fr. Fine: She sold tl1at to Georges through Ur. Bott. Mr.
Bott introduced it. Of course., your Honor ruled thi& out.
This was made the 9th day of December, 1942.
The Court: On the same property?
Mr. Fine: Yes, sir; on the same property.
(The motion was further argued.)
Mr. Rixey : The court sustains my first u10tion, and over.,.
rules my second motion; to which action of the court in overruling the second motion I except.
Mr. Fine : And I except to the action of the court in sustaining the motion to strike as to number one, on the ground
that we have shown fraud in this case, which is a circum-.

Supreme Court of Appeals of Virginia

88

stance and consideration for the jury. It is respectfully submitted that the testimony of the plaintiff, Dr. Wheeler, could
be. readily misunderstood in view of his illness, as well as the
testimony of Mrs. Wheeler.
I except to the action of· the court in overruling my motion to strike the evidence of the defendant as to liability,.
because he is liable as a matter of law because his
page 139 ~ contract, even if it was an option and not a definite
agreement to buy, had been consummated to a
point that the contract or option was exercised and the stock
and fixtures, or . the fixtures a.lone, were not separable or
divisible from the other portion of the option. ·
page 140 ~

INSTRUCTIONS.

Plaintiff '.r; Instruction No. 1 ( refused) :

'' The court instructs the jury that if one represents as
true what is really false, in such a way as to induce a reasonable man to believe it, and the representation is meant to be
acted on, and he to whom the representation is made, believing it to be true, acts on it and in consequence thereof sustains damage, there is such fraud as will support an action.''
Mr. Fine: Plaintiffs except to the refusal of the Court
to grant Instruction No; 1 for the plaintiffs, since it is a true
definition of fraud, as laid down in 150 Virginia, 686.
Plaint·iff'l Instruction No. 2 (r.efused):

·. '' The court instructs the jury that circumstantial evidence
of conspiracy and fraud in any case may be adequate without direct evidence thereof to support a verdict, but as to
the credibility of the witnesses the jury are the exclusive
judges.''

J\Ir. Fine: Plaintiffs except to the refusal of the Court to
g-rant Instruction No. 2 on the ground that fraud may be
shown by circumstantial evidence as well as direct evidence,
and under the facts and circumstances· of this case, as laicl
down in 104 Virginia, 707.,
page 141

~

Plaintiff's Instruction No. t1 (refused):

"The court instructs the jury that if you believe from a
preponderance of the evidence, tl1at the defendant, Bott,
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fraudulently altered the written agreement with the plaintiffs., and that in fact Bott agreed to buy the stock at inventory price, in addition to the :fixtures, and the real property,
and breached the said agreement of sale, and the plaintiffs
were damaged, your verdict will be for the plaintiffs.''
Mr. Fine : Plaintiffs except to the refusal of the court" to
grant Instruction No. 3 on the ground that parol evidence
is alwavs admissible to contradict a written instrument where
fraud has been shown and it bas been shown among the facts
and circumstances of this case., both at the execution of the
agreement and subsequent to the execution of the agreement.

Plaintiff's Instruction No.

4

(,ref-U,sed as off'ered):

''The court instructs the jury that if you find for the plaintiffs, then yon will allow them such damages as the evidence
shows will fairly compensate them for the loss sustained;
the difference between the inventory price and the fair market
price.''
(The instruction was refused as offered, and was granted
as follows : )
"The court instructs the jury that if you find
for the plaintiffs, then you will allow them the
difference between the inventory price and the
fair market price of the stock of drugs.''
page 142

~

Mr. Fine: Plaintiffs except to the refusal of Instruction
No. 4 as granted, on the ground that that is the true rule of
damage.
:M:r. Rixey: The defe1idants except to the action of the
Court in granting Instruction No. 4, offered by the plaintiffs,
on the ground that under the evidence in this case the plaintiffs are not entitled to a verdict.
On the further ground that the plaintiffs in this case are
suing for the full inventory value.
It is submitted that if there is a verdict for the plaintiffs,
the defendants would be entitled to the stock.
This instruction tells the jury to find the difference between
the inventory price and fair market price of the stock of
drugs.
Furthermore, under the option contract, Mr. Bott had a
right to take the stock at either the inventory or on the fair•
appraised value basis.
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The evidence in this case shows that a fair appraised value
basis is considerably less than the inventory value.
Furthermore, I submit that the preponderating evidence in
this case is to the effect that the fair appraised value of the
stock is not over 30 .per cent of the inventory
pag·e 143 ~ value. That was the testimony o'f Dr. ·wheeler,
one of the plaintiffs himself. One of the plaintiffs testified that they could get $800 for the stock as is, and
that statement is also made in the bill of particulars. Eight
hundred dollars is more than 30 per cent of the appraised
value in this case.
Therefore, we submit that under the pleadings and the evidence of the plaintiffs in this case., the plaintiffs have suffered
no damage.
Defendant's Instruction A (granted) :

"The Court instructs the Jury that the pape1· in evidence
signed by Mr. and Mrs. vVheeler, entitled ''OPTION'' is not
an agreement on the part of Mr. Bott to buy or to sell the
.stock and fixtures, and does not bind Mr. Bott either to buy or
to sell the said stock and :fixtures. It is simply an option given
to Mr. Bott, that is a continuing offer on the part of Mr. and
Mrs. ·wheeler to either sell to Mr. Bott or to a purchaser
obtained by Mr. Bott, not to be binding upon Mr. Bott unless
and until l\ir. Bott subsequently accepted the offer by a meeting of the minds between them.
'' And unless you believe from the evidence that Mr. Bott
did subsequently accept the said offer of l\Ir. and Mrs.
·wheeler by an agreement on the part of Bott to buy the stock
and fixtures, you should find for the defendant Bott.''
page 144

~

Defendant's Instruction B (granted) :

''The Court instructs the Jury that while under the terms
of the option Mr. and Mrs. "\Vheeler had the right to refuse
to sell the real estate unless and until Mr. Bott should also
buy the stock and fixtures, Mr. and Mrs. Wl1eeler had the
right to waive such right, and by their action .in conveying the
real estate to Mr. Bott did waive such right, unless you believe from the evidence that at the time of the conveyance of
the real estate, l\fr. Bott definitely agreed to buy the stock
and fixtures.
'' And the Court further instructs the Jury that the mere
fact of the acceptance of the deed to the real estate and the
payment of the purchase price of the real estate and the
recordation of the deed by 1'.fr. Bott is not to be construed as
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an acceptance by Mr. Bott of the offer of Mr. and Mrs.
Wheeler to sell the stock and fixtures., nor an agreement on
the part of Mr. Bott to buy the same.''
page 145 }

Mr. Fine: I am willing to stipulate with counsel that if you want the merchandise, you can get
the merchandise-that the gentlemen of the jury bring in a
verdict for the amount claimed $2,057.27. If you do not want
to stipulate that, I would like to have it as a court instruction.
M:r. Rixey :· I am not consenting· to anything in the event
of a verqict being rendered against us for $2,000.
pag·e 146 }

After the jury were instructed as above indicated, and argument of counsel, the jury retired
to their room, and thereafter returned to the courtroom, and
rendered the following verdict:
''We the jury find for the plaintiffs in the sum of $1,057.27.
P. W. FOGLE., Foreman."
Thereupon the defendant moved the court to set aside the
verdict of the jury and enter final judgment for the defendant,
or in the alternative to set aside the verdict and grant a new
trial, on the grounds that the verdict is contrary to the law
and· the evidence, and without evidence to support it, and is
plainly wrong, and that the evidence fails to show any definite
binding contract by which the defendant Bott could be held for
the purchase of the stock and fixtures.
After argument by counsel on a subsequent day the court
overruled said motion, and rendered final judgment for the
plaintiffs against the defendant on the verdict, to which action of the Court the defendant duly excepted on the gi·ounds
above stated.
pag·e 147}

,JUDGE'S CERTIFICATE.

I, 0. L. Shackleford, Judge of the Court of Law and Chancery of the City of Norfolk., Virginia, sitting for Hon. A .. R.
Hanckel, Judge of the Circuit Court of the City of Norfolk,
Virginia, who presided over the trial of the case of H. Bruce
Wheeler and Mae Frances Wheeler versits Walter M. Bott,
in the Circuit Court of the City of Norfolk, Virginia, on the
,26th day of November, 1943, certify that the foregoing is a
true and correct transcript of the evidence adduced upon the
trial of said cause, and of the exhibits offered in evidence;
the objections to evidence., or any part thereof, offered, ad-
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mitted, rejected, or stricken out; the instructions to the jury
as offered, and granted, amended and/or refused; the rulings
of the Court; the exceptions of the parties; and other incidents of the trial of said cause.
Counsel for the parties having agreed that the original exhibits introduced in evidence shall be transmitted to the Supreme Court of Appeals of Virginia with the record in said
cause in lieu of submitting copies thereof, said exhibits .have
been initialed by me for the purpose of identification.
I further certify that this certificate has been tendered to
and sig·ned by me within the time prescribed by
page 148 ~ Code Section 6252 for tendering and signing bills
of exception, and that reasonable notice in writing has been given to the attorney for the plaintiffs, of the
time and place at which said certificate has been tendered.
Given under my hand this 16th day of February, 1944.
I

0. L. SHACKLEFORD,
Judge.

Copy teste~
0. L. SHACKLEFORD.
Judge.

page 149 ~

CLERK'S CERTIFICATE..

I, W. R. Haneke!, Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits Nos. 1, 2, 3; A and XYZ,
instructions, exceptions, and other incidents of th~ trial of
the case of H. Bruce Wheeler and !fae Frances Wheeler
versus Walter ::M:. Bott was filed and lodged with me as clerk
of said court on the 16th day of February, 1944.
W. R. HANCKEL,
Acting Clerk.
~y: T. A. "\V. GRAY~ D. C.

page 150 ~
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CLERK'S CERTIFICATE.

I, ·w. R. Hanckel, Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia, clo certify that the foregoing is a
true transcript of the record in the case of Mary Frances
Wheeler and H. Bruce ·Wheeler v. Walter M. Bott, lately
. pending in said Court. I further certify that the same was
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not made up· and completed and delivered until the attorney
for the plaintiffa received due notice thereof in writing and
of the intention of the defendant to apply to the Supreme
Court of Appeals of Virginia for a writ of error and supersede as to the judgment therein.
I further certify, pursuant to Section 6338 of the Code of
Virginia, that said defendant, Walter M. Bott, as principal,
and Globe Indemnity· Company, as surety, the Clerk being
satisfied as to its sufficiency, entered into and acknowledg~d
on the 18th day of January, in the year, 1944, a combination
suspending and. supersedeas bond in the· penalty of Fifteen
Hundred ($1.,500.00) Dollars, with condition according to law,
as prescribed by said Section 6338.

W.R. HANCKEL,
Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia.
By T. A. ·w. GRAY,
Deputy Clerk.
Fee for transcript of record $J5.25.
A Copy-Teste :

M. B. WAT~S, ·9~

9.

]
·~.~·. ..
.. ,.{;
·.,~

.....

.... ,

·

.. '..:.,

~.;••.•. ~·.~··; ..• ;!,.,

";~~:.,r·=·~:~,f

?~~:
't·'

-Ji,"!,•'

.:'t ~-··1 ·;, .. ..._ .. '

r·:1~ f.':-1J:
~

·~··.·: J,

·:·t fl'·

,•, I • • •

•

J

._ ·

f:;

-:~; •

.:, :, '-..f .

t

i .! ;,~

•;b(:~;?

: .. ; •

= : !~
i\

..

::.,1
. ~ h•,· !

·;:~-.; ..•~,in:.\

' .. t~·~· .

..-r,· -,,··.-i
·1 J.

•t

··"\ ..

; ·,._

- . ....
~ ,:~..:·,: ·Jttf••:, ..-.-~J
'

•

~-.1~~

) \'!:
1

a,) .

~·

. ··.

•_ ,
: ".:t

'of

:1 : ;
'.t.

~-i .··
;

' :· ..)+~\j..f~ ''

'::.,. i~~).;.::

.

•i

·;

:. ; i.!.... .: •·;: • • . ~ .. : ;.?~ ·~ -~- ··: .

•

.•.--...
: ~'

I

~ ~ ~ ; : ;j :.= ~ i ~ t_:,_ ~ . :. .. ; .. • .i ·••._

;

J -~~---,_ ,-·

:·:. ' -: ~,. :"; ·t j

-···

1. ' • ;'

•

·: .., • • •

• t
Io

fi.•·'>-.:!·~;rr

'•

·~ ;.,: • ~ i'! .• ,'
• : - ; ~.

= ~ ;.. .

-~;:i,;,-'~··

i' ;' :

•!;,

J.....
~ I •
II.;

•

...·:-f'

,..

~

INDEX TO RECORD
Page
Petition for Writ of Error and Supersedeas........... .. 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Notice of Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . . 9
Plea of General Issue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
Bill of Particulars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
Grounds of Defense .................................. 11
Verdict and l\Iotion to Set Aside .................... 12, 91
Judgment, December 31, 1943,-Complained of . . . . . . . . . . 12
Notice of Appeal ..................................... 13
Stenographic Report of Testimony, &c................. 14
Walter M. Bott .................................. 14, 82
N. J. Georges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
Mae Frances Wheeler ....................... 35., 71, 84
W. M. Wyatt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51
H. D. Winn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
H. B. Wheeler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54
Dr. Frank Hogshead . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66
Dr. J. N. Greene ............................... 73, 82
Martin Freeney ................................. 79
Motion to Strike Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88
.Tudge 's Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91
Clerk's Certificates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 92

