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In the
Supreine Court of Appeals of Virginia
at Richmond

MONTGOMERY WARD AND COMPANY
'

.

.

v.

HARRY L. YOUNG

Jl'RO?lr THE (.:rnm·IT COUHT OF THE CITY OF ~rtl.RT1:NSTILL'.E

TI UJ.,FJ 5: l:.!-HRIETf'S.
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l'o 1'1eig·ht :rntl wi,ltli, tl)an th!i! type in which 1.he reeord is
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,1i1dre-:~'l"t- uf co1111f.el snhm.itling; the brief sbali be printed on
the front c•over.
II. G. TDJl,)rER, Clerk.
Court opens at g :30 a. m.; Adjourns at 1 :00 p. m.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4135

VIRGINIA:

In the Clerk's Office of the .Supreme Comt of Appeals held
at the Court-Library Building in the City of Richmond on
Monday the 2nd day of March, 1953.
MONTGOMERY-"\VAR.D AND COMPANY,
Plaintiff in Error,

against

HARRY L. YOUNG,

Defendant in Err0r.

From the Circuit Court 0f the City of Martinsville.

This is to certify that upon the petition of MontgomeryWard and Company a writ of error has been awarded by one
of the Justices of the Supreme Court of Appeals of Virginia.
on the 24th day of February, 1953, to a judgment rendered' by
the Circuit Court of the City of Martinsville on the 12th day
of November, 1952, in a certain motion for judgment then
therein depending· wherein Harry L. Young was. plaintiff and
the said petitioner was defendant., upon the petitioner or some
one for it, entering· into bond with sufficient surety before· the
clerk of the said circuit court in the penalty of one thousand,
four hundred dollars with condition as the law directs.
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RECORD

State of :Virginia :
City of Martinsville.
Harry L. Young

v.
M-0ntgomery \Vard & Company

NOTICE OF MOTION #152-1194.
I, Jesse D. Clift, Clerk of the Circuit Court of the City of
Martins\-~ille do hereby certify that the herein contained papers
arc the original papers filed in the above styled cause.
Given under my hand this 8th day of January, 1953.

Teste:
JESSE D. CLIFT, Clerk.
pag·Q 2 ~

In the Circuit Court of Martinsville, Virginia,

Harry L. Young, Plaintiff,

v.
Montgomery Ward and Co., a corporation, Defendant.
LAW NO.-'l'o: Montgomery "\Vard and Company, Inc,
You are herebv notined that I will move the Circuit Court
of Martinsville, Virginia, for a judgment against you in the
sum of Thirty Five Hundred Dollars, ($3,500.00) for damages
for personal injuries sustained by the plaintiff on to-wit: the
26th day of September 1951, for that on said day plaintiff was.
a customer in your store in Martinsville where he had gone to
purchase some pipe, at which time he, the plaintiff was taken
to a warehouse in the rear of the store building to examine
same, and whereupon it was the duty of the defendant to
keep the aisles clear and in a safe condition for the customers

Montgomery-Ward and Company v. Harry L. Young.
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who use the same, yet in this particular you were negligent
in allowing a power lawn mower to sit in this aisle which
the plaintiff had to use in order to examine the articles which
}1e expected to purchase, which said aisle was not properly
lighted, whereby the plaintiff not seeing said power moore,
stepped upon the same, causing the metal handle to fly up and
strike him in the mouth, knocking out six teeth, and severly
injuring his gums.
Plaintiff claims damages for personal injuries, pain, suffering, medical and dentist bills, loss of use of said teeth, and
cost of repairs that can be made.
Given under my hand this 17th day of October 1951.
CLYDE B. LANHAM,
Counsel for Plaintiff.
Filed in the Clerk's Office the 17th day of October, 1951.
Teste:
NANCY M. STULTZ, D. C.

•

•

•

(On back)
For the Plaintiff, we the jury find and fix his damages at
:$1250.00.

B. S. PARRISH, Foreman.
vage· 3 }-

PROOF OF SERVICE.

Virginia:
In the Circuit Court of the City of Martinsville.
LAW NO. 152-..

Harry L. Young, Plaintiff,

v.
lfontgomery Ward and Co., a corporation, Defendant.

S'uJJrerne Court of Appears of' Virginia:
Returns shall be made hereon, showing service of Notice
issued October 17, 1951, with copy of Motion for Judgment
filed October 17, 1951, attached:
Executed on the 18 day of October1 19511 in the City of'
Richmond, Virginia, by delivering a true copy of the abovementioned papers attached to each other, to Thelma Y. Gordon, Secretary of Commonwealth for Montgomery Ward and
Company in person.
FRANK A. CAVED01
Sergeant, City of Richmond, Va.,
By R. V. LEvVIS, Deputy Sergeant.
Returned and filed the 19th day of October, 1951.
JESSE D. CLIFT, Clerk.
page 4
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DEMURRER.

To the Honorable John D. Hooker, Judg·e of said Court:
Comes now the defendant and for demurrer to a complaint
against it heretofore filed says that the plaintiff fails to statea cause of action in his said complaint and for grounds of said
demurrer defendant alleges and states as follows:
1. That the plaintiff was a b·espasser or a bare licensee in
the warehouse of the defeudant in the rear of the store building at the time and place alleged in said complaint, and, therefore, the defendant owed to him no duty except the duty owed
to a trespasser or bare licensee, and the said plaintiff took
upon himself all the ordinary risks attached to the place and
the business carried on in said warehouse, and, therefore, his
said complaint onght to be dismissed at his cost.
2. That by the allegations and statements contained in the
'said bill of complaint the plaintiff was guilty of negligence
in proceeding into a place not properly lighted and when hecould not see what preceded him, and, therefore, his said complaint ought to be dismissed at his cost.
·wherefore the defendant doth move the court that tliis de-

-
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murrer be sustained and that the action begun by the said
complaint be hence dismissed at the cost of the plaintiff.
This 2nd day of November, 1951.

"r

MONTGOMERY
A.RD A.ND ·COMPANY,
By: JOHN D. EPPERLY, Counsel.

I

.

BROADDUS, EPPERLY, & BROADDUS,
:Martinsville, Virg'inia.

j

p. d.

Virginia:

In the City of Martinsville Circuit Court Clerk Office.

,·

Received and Filed this the 2nd day of November, 1951.. ·
Teste: ·

JESSE D. CLIFT, Clerk.
I certify that on November 2, 1951, I mailed a true copy of
the foregoing pleading to each counsel of record for the plaill
tiff.
JOHN D. EPPERLY, p. d.
page 5
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Harry L . .Young,

v.
Montgomery \Vard and Co.,

It is ordered that the Plaintiff .file a Bill of Particulars
within seven days from the date hereof and that the defendant file his pleadings within seven days after a copy of the
same is delivered to its Counsel unless the defendant desires·
to rely on the pleading already fi]ed.
Enter. 11-16-51.

J. D.H.

~
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BILL OF PARTICULARS.
Comes now the plaintiff and says that the defenqant was
negligent for that:
1. Defendant failed to maintain sufficient light in the aisle
in the store or warehouse where defendant's agent and employee personally led the plaintiff.
2. Defendant.wai,; negligent in .permitting a hidden danger
to exist, that is permitting the lawn mower to be in the poorly
lighted aisle where he took the plaintiff without giving him
due or timely warning of this hidden condition.
3. At the time of the plaintiff's injury, he the plaintiff was
in the company of defendant's agent and employee, plaintiff
having gone to the warehouse at the request of defendant's
agent and employee to see and examine and look at some pipe
which he contemplated purchasing from defendant and assumed that defendant's agent and employee would not take
him into a place where lurked a hidden danger which was or
~hould have been known by defendant.

CLYDE B. LANHAM,
Counsel for Plaintiff.

I Clyde B. Lanhan1, do hereby certify that I delivered a
copy of this Bill of Particulars to Broad'lis, Epperly and
Broaddus this 16th day of November 1951.
CLYDE B. LANHAM,
Counsel for Plaintiff.
Virginia:

In City of Martinsville Circuit Court Clerk's Office.
Received and Filed this the 16 day of November 1951.
Teste:
NANCY M. .STULTZ, Deputy Clerk.

\
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ORDER 152-..

)

This cause came .011 this day to be heard upon the papers
llereinbefore filed and upon the demurrer of the defendant
to the motion for judgment and bill of particulars and was
.argued by counsel.
"WHEREUPON, having considered the arguments of coun~el upon the demurrer, the Court is of the opinion that the
motion for judgment and bill of particulars filed by the plaintiff states a cause of action and doth overrule said demurrer,
to which action of the Court the defendant by counsel excepts.
It is further directed that the defendant answer the motion
for judgment and bill of particulars within ten days next suc,ceeding the entry of this order.
Enter. This the 17 day of December, 1951.
JOHN D. HOOKER, Judge.
})age 8

~

..

•

ANSWER.
The defendant, Montgomery vYard and Company, Inc., for
answer to a motion for judgment and will of particulars herein before :filed for answer thereto answers and says:
1. That the defendant did not fail to maintain sufficient
light in the aisle in the store or warehouse mentioned in the
l)ill of particulars.
2. The defendant denies that any hidden danger existed or
that it permitted any such danger to exist without warning
i:o the plaintiff.
3. That the injury to the plaintiff was not caused by any
negligence on the part of the defendaut or of the defendant's
agents or servants, but was caused by the negligence of the
plaintiff.
4. That the plaintiff went into a place where visitors or:

Supreme· Conrt of Appeals of Vfa.·ginia
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customers are not allowed thereby assuming the risk of any
danger that may have existed, if any such be proved.
5. That the extent of the plaintiff's injuries is not sufficient
to warrant a substantial recovery in this case.
6. The defendant further alleges that the plaintiff went
into the store room with an employee of the defendant to examine some plumbing material with an idea of buying it. Both
of them went to the rear of the warehouse, which has ample
lights, the lights being supplied by large windows and bright
electric lig·ht bulbs; that the defendant's employee stood on
certain merchandise and reached into the racks to get the
pipes and was handing the pipes to the plaintiff when plaintiff, evidently ·without looking, stepped on a lawn mower,
which was visible and was easily seen and not concealed in
any ,vay, and as a result of his inadvertant and careless act theinjuries of which he complains were· inflicted.
page 9
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This the 13th day of December, 1951.

. MONTGOMERY \VARD AND COMPANY, INC.
By: JOHN D. EPPERLY, Counsel.

*

*

•

Virginia:

In City of Martinsville Circuit Court Cle'rks Office..
Received and Filed this the 17th day of December, 1951.
Teste :·

JESSE D. CLIFT, Clerk~
~
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ORDER #152-1194.
This day came on this cause and it appearing to the Court
that the Attornev for the defendant is a member of the General Assembly of this Commonwealth, and on motion of said

1

d

\

l\Iontgomery-·Ward and Company v. Harry L. Young.
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Attorney it is ordered that this cause be continued on behalf
of the defendant until the April Term next of this Court.
Enter. 3-6-52.
J.D.H.

•
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~

LA.Vv OFFICES
CLYDE B. LANHAM
!iartinsville, Va.
8 Wall Street
25 June 1952.

Mr. Jessie Clift, Clerk,
Circuit Court,
:Martii1sville, .Virginia.
Re: Harry Young v. J\fontgomery "\Vard.

Dear Sir:
Please issue subponaes for the following named witnesses
in the above styled cause, as witnesses for plaintiff and make
returnable before the Court at 9 :30 A. M. on the First day of
July 1952.
Gerald G. Turner, 114 Maple Street
Dr. F. Paul Turne1·, Chief Tassel Bldg.
Yours very truly,
CLYDE B. LANHAM,
Counsel for Plaintiff. ·
-~

Virginia:
In City of Martinsville Circuit Court Clerks Office.
Received and Filed this the 27th day of June 1952.
JESSE D. CLIFT, Clerk.

Supreme Court of Appeals of Virginia
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The Commonwealth of Virginia:

To the Sergeant of the City of Martinsville, Greeting:
We command yon that you summon Gerald G. Turner and
Dr. F. Paul Turner to appear before the Judge of our Circuit
Court of the City of :Martinsville, at the Courthouse thereof,
on the 2nd day of July, 1952, at 9 :30 o'clock. A. M., to testify
and the truth to sav on behalf of the Plaintiff in a certain
matter of controver;y in our said Court before the said Judge
depending and undetermined between Harry Young, Plaintiff and :Montgomery "\Vard Company, Defendant.
And have then there this writ.
Witness, Jesse D. Clift, Clerk of our said Court, at the
Clerk's Office the 27th day of June, 1952, and in the 176th
year of the Commonwealth.
JESSE D. CLIFT, Clerk.
(on back)
SUBPOENA FOR WITNESS.
Harry Young

v.
Montg·omery ,~Tard Company
City of Martinsville Circuit Court, the 2nd day of July 1952.
Executed on the 28 day of June, 1952, in the City of Martinsville, Virginia, by delivering a true copy of the above mentioned papers attached to each other, to Gerald G. Turner,
Dr. Paul F. Turner in person.
r'.

JAMES L. CARTER,
Sergeant, City of Martinsville, Virginia.
page 13
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The Commonweal th of Virginia :

To the Sergeant of the City of Martinsville, Greeting:
We command you that you summon Gerald G. Turner and
Dr. F. Paul Turner to appear before the Judge of our Circuit.

J. ·. ·.•·
\
\

Montgomery-vVard and Company v. Harry~- Young.
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Court of the City of Martinsville, at the Courthouse thereof,
the 1st day of July, 1952, at 9 :30 o'clock A. M., to testify
.and the truth to say on behalf of the Plaintiff in a certain
matter of controversy in our said Court before the said Judge
-depending and undetermined between Harry Young, Plaintiff
.and Montgomery "\Va rd & Co., Defendant.
'On

\

'

I

<

And have then there this writ.
Witness, ,Jesse D. Clift, Clerk of our said Court, at the
Clerk's Office the 30th day of June, 1952, and in the 176th year
,of the Commonwealth.
JESSE D. CLIFT, Clerk.
(·on back}
SUBPOENA FOR WITNESS.

Harry Young

v.
:Montgomery "\Vard & Co.
City of MartinsYille Circuit Court, the 1st day of July 1952.
Executed on the 30 day of June, 1952, in the City of Martinsville, Virginia, by delivering a true copy of the above mentioned papers attached to each other, to Gerald G. Turner,
Dr. F. Paul Turner ln person.
JAMES L. CARTER,
Sergeant, City of Martinsville, Va,
$1.50 Sgts. fee due.
page 14}

INSTRUCTION NO. l.

The court instructs the jury that the status of the plaintiff
while in the act of making a purchase was that of an invitee
and that a merchant· who maintains warerooms for sale of
1,roods impliedly solicits patronage and one who accepts the
fovitation to enter is not a trespasser nor a mere licensee, but
is rightly on the premises by invitation and entitled to all the

S°U}Jreme Court or Appears of' Virginia:
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rights of invited persons. The floors and passageways of tne,
building must be kept in a reasonably safe condition; and ii
the jury believes by a greater weight of the evidence that the·
defendant failed in this duty and such failure ,vas the proximate cause of plaintiff's injuries, then they shall :find for the
plaintiff, unless the jury believe that the plaintiff himself was.
guilty of negligence which contributed to his injury.

I

•

\

\

Given.
J.D. H.
page 15
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INSTRUCTION NO. 2.

Tho Court instructs the jury that the owner o:r occupant
of a building who directly or by implication invites others to,
go therein owes to such person a duty to have the premises
in a reasonably safe condition and to give warning of latent
or concealed dangers known to the defendant or by tbe exercise of ordinary care should have been known to him and if"
the jury believe by a greater weight of the evidence that the
lawn mower· was concealed and that such concealment constituted a latent or concealed danger and that such danger was
known to the defendant, or by the exercise of reasonable care
should have been known to him, and that such concealed danger was the proximate cause of the plaintiff's injuries, then
the jury shall find for the plaintiff, provided you do not believe that the plaintiff was guilty of negligence which proximately contributed to his injuries.
Given.

J. D. H.
page 16
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INSTRUCTION NO. 4.

The court instructs the jury that when the owner or occupant of lands or buildings either expressly or impliedly invites others to come upon his premises, whether for business.
or any other purpose, it is the duty of the owner or occupant
to be reasonably sure that he is not inviting them into danger 1
and therefore it is incumbent upon him to exercise ordinary
care and prudence to render the premises reasonably safe
for the visit.
·
Given.

J. D. H.

:Montgomery-vVarcl and Company v. Harry L. Young.
page 17
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INSTRUCTION NO. 5.

The court instruets the jury that if they find for the plaintiff then in fixing- the amonnt of damages; they shall take into
considei·ation the pain and sufferi11g, of the plaintiff, his medical and dental bills, loss of use of said teeth, cost of repairs
that can be made, and fix the damages at not exceeding Thirt.y:B,ive Hundred Dolars ($:3500.00).
Given.

J. D.H.
IKSTRUCTION NO. 6.
The court instructs the jury that the burden of proving
contributory negligence is upon the defendant, unless the
same is shown by the plaintiff's evidence.
Given.

J. D. H.
page 18 ~

INSTRUCTION NO. A.

The Court instructs the jury that if they believe from the
evidence that the plaintiff had gone into the warehouse of the
defendant with one of the defendant's agents and knew that
he was in a warehouse where all manner of articles sold by
the defendant in its store were kept and stored, and that defendant sold in its store lawn mowers and other merchandii:;e,
and that the position of the lawn mower in question at the
time of the accident was patent or obvious and that a reasonable man should have seen that it and known that it was
unsafe to step on said lawn mowe.r, having reference to the
opportunities afforded tbe plaintiff to detect such condition
as was then disclosed by all the evidence in the case, in that
event, if the plaintiff stepped on the lawn mower and caused
the handle to fly up and strike him in the face and injure him,
he was guilty of contributory negligence, and cannot recover
for an;· damages sustained.
Given.

J. D. H.

r

...-:-,,,.

'·J
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INSTRUCTION NO. B.

The Court instructs the jury that while the plaintiff had a
right to assume that the defendant's warehouse was in a
reasonably safe condition for the purposes for which it was
intended to be used, yet the law exacts of all persons in using
said warehouse to look where they are going, and the plaintiff
in this case was bound to exercise reasonable care in walking
down the passage-way or aisle in said ,varehouse, and if the
Jury believe that there was sufficient light for the plaintiff to
]1ave seen said law11 mower and that the same was open and
obvious, and that by the exercise of reasonable care he would
not have stepped upon said lawn mower and caused the handle
to fly up and strike him in the face, then he was guilty of
contributory negligence and is not entitled to recover in this
case, and the jury slioul<l find for the clefendant.
Given.

J. D. H.
page 20
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INSTRUCTION NO. C.

The Court instructs the jury that the burden of proof is
upon the plaintiff in this case to prove by a preponderance
of the eYidence that the defendant was guilty of negligence
as stated in the motion for judgment, and that this negligence
was the proximate cause of the injuries sustained by the
plaintiff; that without negligence on the part of the defendant the plaintiff cannot recover, and even if the jury shall believe that the defendant was negligent in having the lawn
mower in question situated on the floor of its warehouse under
all of the circumstanc·es of the evidence in this case, yet, if
they further belieYe from the evidence that' the plaintiff was
also negligent, and that his ilegli_gence proximately contributed to the accident in question, then the Court tells you the
plaintiff, Harry L. Young, cannot recover against the defendant, Montgomery ·ward and Company.
Given.

J. D. H.
page 21
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INSTRUCTION NO. D.

The Court i11structs the jury that the burden is upon the
plaintiff to prove by a preponderance of the evidence some

· Montgomery-Ward and Company v. Harry L. Young.
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uctionable negligence ou the part of the defendant which,
without fault on the part of the plaintiff, was the sole proximate cause of the injury in question.
Given.

J". D. IL
page 22}
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ORDER· 152-1194.

·This day came the parties., by their attorneys, and the defendant having filed its -answer to the motion for judgment
:and bill of particulars, within tl.1e time allowed by the Court,
and on issue being joined, therefore, came the follO"wing jury,
called at Bar, to hear and determine the. . issue between the
parties, namely: Sam W. Hill, Heverly S. Parrish, Sr.., Allen
S. Mayhew, Lynwood J. Weaver, Charles E.. Hundley, Henry
S. Davis, and Victor A. Lester.
Thereupon, tl1e plaintiff introduced his evidence and the
defendant introduced its evidence and t11e Court instructed
the jury. as to the lnw in the case. Thereupon the case was
submitted to the jury and after considering the evidence and
the instructions of the Court, they returned a verdict for the
plaintiff as follows: "We the jury find for the plaintiff and
fix his damages at $1.,250.00. B. & Parrish, Foreman.''
Thereupon the defendant by counsel asked to be heard upon
the motion to ~et aside the verdict of the jury and the Court
expressing a desire tlrnt said motion be heard at a later date,
this cause is continued.
·
Enter: This 1st day of July, 1952.
JOHN D. HOOKER, Judge~

•

..

•

•

page 23}
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ORDER 152-1194-.

"Thereafter the defendant, by counsel, moved tl;ie Court to
:set aside the verdict of the jury and enter judgment for the
defendant for the following reasons:

. .!
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1. That the motion for judgment arrd judgment and plaintiffs' bill of particulars failed to state a good cause of action
and that the demurrer thereto should have been sustained;
2. That the motion to strike the evidence of the plaintiff
should have been sustained for the reasons previously stated;;
3. That the jury had been improperly instructed;
4. That the verdict of the jury was clearly contrary to the·
law and the evidence;
Which motion of the clefend ant, by counsel, the Court overruled and the defendant excepted to the action of the Court.
It is therefore considered by the Court that the plaintiff recover of the defendant the sum of $1,250.00., together with six
per cent interest from the 15th day of June, 1952, and cost and
the defendant having· indicated its intention to apply to the·
Supreme Court of .Appeals of tlie Commonwealth for a writ
of error and supersedeas to _said judgment, it is accordingly
ordered that execution on said judgment be suspended until
the first day of the January Tenn, 1953., of this Court, upon
the defendant, or someone for it, within twenty-one days from
this date., entering into bond in the sum of $1,400.00, to cover
any jt1dgment and costs that may be· taxed against the defendant, with good and sufficie-,1t surety, conditioned according to law.
·
Enter: This 12 of Novembcr~ 1952.
JOHN D. HOOKER., Judge·~

*
ORDER 152-1194..

r".

It appearing fo the Court that s11spension of the execution
upon a judgment, formerly rendered in this cause, was effective until the 12th clay of January, 1953, by the terms of said
judgment order formerly entered, and it fnrtl1er appearing
to the Court that the defendant is preparing to apply for a
writ of error to the Snpreme Court of .Appeals of Virginia,.
and that a bond ~rith good and sufficient surety tJ1ereon has·
been filed in this ·cause as required by order of this Court., it
is according·ly ADJUDGED and ORDERED timt execution
upon the judgment hereinbefore rendered be and the same is:
hereby suspended for sixty clays from this elate.
Enter: This 12th day of January, 1953.
JOHN D. HOOKER, Judge.

:Montgomery-"'\Varcl and Company v. Harry L. Young.
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ORDER requested by Broaddus, Epperly & Broaddus, p. d.,
Martinsville, Virginia.

I hnve seen this Order and object to same.
CLYDE B. LANHAM,
Attorney for Complainant.

*

*

•

*
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NOTICE OF APPEAL.
To: Mr. J. D. Clift, Cletk of Circuit Court of City of Martinsville, Virginia., and Harry L. Young, c/o Clyde B. Lanham, Counsel of Record, #8 Wall Street, Martinsville,
Virginia.
The unclersig:ned hereby gives notice of appeal to the Supreme Court of Appeals of Virginia, from the judgment entered on tbe 12th day of October, 1952, in the aforesaid court
in favor of the Plaintiff, Harry L. Young,, nnd ag·ainst the Defendant, Montgomery Ward and Company.
It is assigned that the trial court committed errors by:
1. Overruling- the defendant's demurrer to the motion for
judg111ent and the bill of particulars of the plaintiff.
'
2. Failing to sustain motion of defendant that the evidence
of the plaintiff be stricken and judgment entered for the defendant.
3. Giving improper instructions to the jmy.
4. Refusing to give certain instructions requested by the
defendant.
5. Overruling· defendant's motion that yerdict of jury be
set aside and judgment granted for the defendant notwithHtanding the verdict.
6. Entering judgment for tbe plaintiff.

:MONTGOMER,Y v"\T ARD AND COMP ANY,
By "\V. R. BROAl)iJUS, .TR.
BROADDUS, EPPERLY &BROADDUS, p. d.

P. O. Box 1144,
Martinsville, Virg·inia. ·

Supreme Court of Appeals of Virginia
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I certify that on the 27th day of December, 1952., a copy of
this notice of appeal was delivered to the office of Mr. Clyde
B. Lanham, 8 Wall Street, Martinsville, Virginia.
BROADDUS, EPPERLY & BROADDUS,
By W. R. BROADDUS, JR. .
Virginia:

In the City of Martinsville Circuit Court Clerk's Office.
Received and Filed this the 27th day of Dec., 1952.
Teste:
JESSE, D. CLIFT, Clerk.

•

•

•

•

NOTICE.
To: Clyde B. Lanham., Esq.,
Counsel of Record for the Plaintiff, Harry L. Young,
8 "\Vall Street,
Martinsville, Virginia:
PLEASE TAKE NOTICE that the undersigned will tender
to the Honorable John D. Hooker, Judg·e of the Circuit Court
of Henry County, on the 19th day of December, 1952, at
Stuart, Virginia., the transcript of the testimony introduced
and proceedings lrnd upon the trial of the above-styled case,
of which transcript we are herewith tendering· you a true copy
in order that you may examine the same before the original
is tendered to the Judge. The original of said transcript will
be tendered to the Judge at the place and time above mentioned for the purpose of having him sign the same, in order
that said transcript may be made a part of the record in this
case.
This the 10th day of December, 1952.
MONTGOlfERY WARD & COMPANY, INC.,
By W. R. BROADDUS, JR.
Counsel of Record .
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JESSE D. CLIFT, Clerk.
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EVIDENCE.
Stenographic transcript of the testimony introduced and
proceeding·s bad upon the trial of the above..:styled case in the
Circuit Court for t11e City of Martinsville, Virginia, on Tuesday, July 1, 1952, ·at 9 :30 A. M., the Honorable John D.
Hooker, Judge of said Dourt, presiding.
Appearances: Mr. Clyde Lanham., of Martinsville, Virginia, for the Plaintiff.
1\fr. W.R. Broaddus, Jr. and Mr. John D. Epperly, of Martinsville, Virginia, for the Defendant.
.Jeanne E. Martin,
Stenograph Reporter,
Martinsville, Va.·

DR. F. P. TURNER,
the first witness called on behalf
the Plaintiff~ having been
nrst duly sworn, testified as follows:

of

DIRECT. EXAMINATION.

Bv Mr. Lanham:
"'Q. State your name to the jury please?
A. F. P. Turner.
Q. You are a dentist in the City of Martinsville Y
A. Yes.
page 2

~

Mr. Broaddus: If. tl1e Court please, we waive his
quali:fica tions. He is well known to me and to all
the jurors.

-,.,.,'i,
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Dr. F. P. Turn.er..
Q. Will you state to the jury whethe-r or not you had occasion to treat :Mr. Young, the Plaintiff,. on or about the 26th
of September last year?
A. I was at home, not at work that day. Somebody phonecl
me. I don't know who. Said a man wanted to see me. I went
up to the office. He was there. Had about five or six teeth
knocked-some of tliem loose, some of" them broke·. I took the
teeth out and tI1is piece of bone.
Q. What time of day was it they called your
A. Couldn't tell you exactly. I imagine 2 :00 o'clock. Near
that.
Q. You took out tbese five or six teetn f
A. Yes.
Q. Do you know what had caused that injury!
A. No, I do not.

Mr. Lanham: Cross Examine.
CROSS EXAMINATION.
By Mr. Broaddus =
Q. Had you treated bim prior to that time l
page 3 ~ A. I couldn't say whether I had or not.
Q. You don't remember?
A. No ..
Q. Now what did you find f
A. I found, I think it was tlie central, lateral and cuspid and
two bicuspids was knocked, just knocked in like that. One or
two of them broken off, the other two knocked loose and this
bone was processed here. ,vhen it knocked the teeth out, it
pushed a little piece loose. I took that out..
Q. You took those out and treated him f
A. I never saw him after that.
.
Q. Did he ever come back for treatment again r
A. No.
Mr. Broaddus: That"s all.

RE-DIRECT EXAMINATION.
By Mr~ Lanham:
Q. ·was there injury to the bone?
A. Not the bone proper. Just processed around the teetl1.
Mr. Lanham: That's alL
Witness stands aside.

Montgomery-·Ward and Company v. Harry L. Young.

21

page 4 ~

GERALD G. TURNER,
the next witness called on behalf of the Plaintiff,
having been first duly sworn, testified as follows :
DIRECT EXAMIXATIOX.

Bv Mr. Lanham:
·Q. Mr. Tu mer, will you state your name please to the jury?
A. Gerald G. Tumer.
Q. ·where do you live f
A. 114 Maple Street.
Q. ·were you employed by the Montgomery ·ward & Company September of lai;t yead
A. Yes.
Q. Do you remember the occasion of an accident in which
:Mr. Young·, the Plaintiff here, was injured 1
·
·
A. Yes, sir.
Q. ,vhen did yon first see Mr. Young· tba t day?
A. What was that sir?
Q. vVhat time of day was it as near as you can recall that
you saw Mr. Young out there?
A. It was close to 12 :00 o'clock.
Q. Now where did you see Mr. Youngf
A. He came in the store.
Q. He came to the store f
page 5 ~
A. Yes.
Q. For what purpose?
A. Came to buy some duct fittings.
Q. Now wliat did you do f
A. He asked me what type I had. I went through the procedure of trying to sell them to him.
Q. tTust go ahead and tell the jury just what procedure you
went through?
A. ,ven, Mr. Young came in the store buying pipe and ]1e
was, I believe it was twelve inch pipe that he wanted. Twelve
inch elbow. So at the present time we had on hand right
much duct fittings that we wanted to get rid of and what I was
trying to do was sell the whole amount to :Mr. Young at one
price. I told him about it and I told him I'd take him back
in the warehouse and show it to him. So we went hack in the
warehouse to show him the pipe. So when we got in the
warehouse in the hack where the pipe were, in the bin in the
hack, well I had to climb over some boxes, get up on the boxes
to show Mr. Young the pipe. Well, I di<ln 't know by looking at
the elbows myself exactly what inch it was. In other words, it

.,.......,,,
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was a little hard for me to determine the difference
between twelve and fourteen inch elbow. So I asked
Mr. Young if that was the fitting that he wanted and
he]d the elbow up. Or I asked if that was the size he wanted.
So he says "~Just a minute" and stepped forward an<l I held
it over for him to get and when he stepped forwards to get
the fitting he stepped on a lawn mower and the handle of the
]awn mower hit him and knocked him, well I 'cl say, out. And
I jumped down off the boxes and grabbed him and tried to
help him to the dentist's office. Aud the dentist wasn't in.
The office was closed. I left him there. Asked if he could
make it home by hisself. He said he could. I came back to
the store.
Q. Now what was the condition of the store that day with
reg·anl to boxes, comparing it with to<layf Have you seen
it today?
A. Yes, sir.
Q. ·what is the <lifference 1
. A. "Tell, if it would have been as it was today I could have
simply wallrn<l down the aisle, went right to the bin without
climbing over the boxes, and get the elbow. It's a little change
in the position of the boxes to<lay.
Q. "\Vhat was the condition at that time f
page 7 ~
A. ·well, I had to climb over the boxes to get the
olbows. The last window on the right, I had to climb over the
boxes to get the elbow there.
Q. Now will you state whether or not the boxes were piled
hig·her at that time or this time?
A. Higher than they are now. Yes, sir.
(J. "\Vhat was the condition of that aisle. Was it light
where you could see, or dark?
A. The condition of the aisle wasn't free as it is at the
present time. It was hard to get in the aisle.
Q. You mean it was narrow¥
A. Yes, sir. Boxes on the left also.
Q. Where were the boxes with reference to the drop lights
from the ceiling 0? ·were they obscured in any way?
A. You know :Montgomery W ar<l gets in a lot of merchandise, coming in and out. Right at that present time, best I
remember, there was boxes on both sides of the aisle. Pretty
well stacked up.
Q. And how high was it stacked?
-page. 8 ~ A. "\Vell, it was stacked high enough that the view
from fhe windows was nearly blocked.
page 6

~
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Q. And ·what about the view from the lights?
A. VVerl the view from the lights, the shadow of the lights
,on the left hand side was cut off by some of the boxes.
Q. Now I :believe that you had some difficulty, or did you
have some clifficuUy with Mr. Young seeing the pipe¥
A. I ,vas up on top of the boxes. W11ere I was I could see
netter than :M:r. Young. Mr. Young was standing on the floor.
I imagine he ,vould have some difficulty seeing on the floor.
Yes, sir..
Q. Now was it dark down there or light do,,m there!
Mr. B.roaddus.: If the Court please, I think ~.fr. Lanham is
doing a good dettl of leading. I don't like .to be objecting to
·.each question. If he continues, I'll have to clo it.
··Judge Hooker: Simply ask him the question, Mr. Lanham,
what the lighting conditions were inside the building at ~he
time of this accident.

Q. Just go ahead and tell what the lighting conditio11s were back where the accident happened 7
A. Well, the lighting conditions were about the same as
they are today, but the boxes that were in the warehouse
would keep it from being as it should. If I make that plain
enough.
Q. What I'm trying to arrive at, was it as light, lighter, or
darker?
A. It was darker that day than it is today. Yes, sir.
Q. VVas there more or less merchandise in the building?
A. More merchandise.
Q. Did you make a statement to Montgomery vVard at the
time as to l1ow the accident happened?
A. Yes, sir.
Q. And you turned that over to Montgomery Ward Y
A. Yes, sir. The Assistant Manager of Montgomery Ward
took it down.
rmge 9 }

Mr. Broaddus: If the Court please, I don't see the con. nection of that with this case. I object to going into what
statements he made unless he wants to impeach his own witness.
.
page 10 ~ Mr. Lanham: I just wanted .to know if he did
make a statement.
Judge Hooker: He's answered that question "Yes".
l\ir. Lanham: All right.. You may cross -examine.

- :,I
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CROSS EXAMINATION..
By Mr. Broaddus.:
Q. Mr. Turner, this was about noon last September!
A. Best I can remember it was. something about noon. .Yes,.
sir.
Q. What was the condition of the weather that day!
A. Right at the present time I'd say the con.¢Iition of the
weather was normal.
Q. It was clear wasn't it, best you can remember t
.A.. Best I can remember the weather was clear. Yes, sir ..
Q. ·when Mr. Young first came to you,. you were in the·
store part of ·tha~ buil<lingf
A. That's right. Yes, sir.
Q. And he wanted to buy some pipe elbows so you went
back to show them to him 1
A. Yes, sir. That's right.
Q. Do you know whether he had ever been in the·
page 11 r warehouse before 1
.
A. Mr. Young! No, sir. I don't know whether
he had ever been in the warehouse or not.
Q. "When y.ou went in there, it was perfectly apparent that
the warehouse was fully stocked at that time with goods to be·
sold by Montgomery Ward in their store?
A. No, sir. Not exactly. Because goods can be moved inp
I don't know exactly the condition of the warehouse. No, sir.
Q. Didn't you just testify there was a large amount of goods
stored, or merchandise in there t
A. It was. Yes, sir.
Q. That was stored for the purpose of sale in the storeitself, which is in front of the warehouse?
A. If you want to call it that. Yes, sir.
Q. You generally don't sell goods from the warehouse, do
you?
.
A. Well, you sell goods if you have to take a customer back
and show it to him, yes, sir.
Q. Your sales are ordinarily made in the store building itself?
A. If possible, yes, sir.
page 12 t Q. For instance, there were boxes there-they
were crated in cartons a .good many of them,
weren't they Y
A. Yes, sir~

Montgome11y-Ward and Company v. Harry L. Young.

25

· Gei·ald G. Turner.

Q. Now the articles of merchandise you had in those cartons you display them nnpacked in the sto1·e building7
A. That's right.
Q. And on this day when you went in, you went down the
aisle without any difficulty?
A. No, sir. I clidn 't go all the way down the aisle.
Q. How far did you go?
A. I would say about three of four yards from the aisle,
then I had to get over on top of the boxes.
Q. How did Mr. Young get to the back?
A. He didn't get all the way to the back.
Q. 1Yhere was the pipe stored that you were showing him?
A. All the way in the back. TJ1ere 's a bin on the right hand
side.
Q. And he never got back to the bin 1
A. Never got that far. No, sir.
Q. How far did he g·ct !
page 13 ~
A. Ahout four yards from the bin.
Q. About sixteen feet. Now you came down the
aisle, then you got up on the boxes and crawled over those
boxes to get to the bin 1
A. Yes, sir.
Q. There were so much goods stored in there you saw you
couldn't walk clown the aisle?
A. Coul<ln 't go all the way to the bin, no, sit-.
Q. And you got about sixteen feet of the back, then you got
up on the merchandise to crawl over it to get there?
A. Now I couldn't say exactly sixteen feet.
Q. You said four yards f
A. Yes, sir.
Q. vV ell, four yards is sixteen feet. Excuse me, that ~s .
twelve feet. The reason I'm using feet is because we have
measured the warehouse and know. the length of it in feet.
Do you know the length of the warehouse?
A. No, sir, I don't.
Q. Twelve feet. Now Mr. Yonng never got any closer to
the bin than four yards, or approximately twelve feet. Is
that correct f
page 14 ~
A. Close to that. Yes, sir. I would say close to
that because l\tir. Young wns in the aisle.
Q. Then did you crawl back from the bin to hand him the
pipe?
A. Over the top of the boxes. Y cs, sir.
.
Q. You crawled over the top of the boxes and reached down
to hand him the pipe¥
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A. I handed the pipe to him. Asked him if that was what
he wanted.
Q. Did he ever get it 1 Did he get it in his hand Y
A. That I don't remember.
Q. Then what happened?
A. \Veil, when I reached him the pipe, he stepped on the
"lawn mower and the handle hit him.
Q. How do you know he stepped on the lawn mowe1:?
A. \Yell, that's the only thing down there to hit him.
Q. Did you see the lawn mower when he stepped on it Y
A. Yes, sir. I seen the lawn mower.
Q. You did see it 1
A. You couldn't see it from the position where I was.
Q. "\Yhen you got back clown did you see it?
A. A.fter I come from the dentist's office I seen it.
Q. After you walked back down the aisle you
page 15 ~ saw the lawn mowerY
A. Yes, sir.
Q. "\Vas that the first time you knew what had struck him?
A. No, sir. 1\Then I jumped off the boxes and grabbed him,
it was standing right there.
Q. ·when you grabbed him, you saw the lawn mower?
A. It came to me automatically he stepped on the lawn
mower and it knocked him out almost. I grabbed him by the
arm, asked was·he hurt.
Q. You grabbed him, saw the lawn mower?
A. He was standing beside the lawn mower.
Q. Perfectly obvio11s to you f
A. \Vhen you 're down there, yes, sir.
Q. "'\Vhen you were up on top· of the boxes yon couldn't see
iU
A. No, sir.
Q. You couldn't see from the top of the boxes?
A. But if something had hit me I would have looked closer.
Q. After you got down, it never hit you Y
A. Never hit me.
page 16 ~
Q. After you got down in the aisle you saw the
lawn mower?
A. Yes, sir.
Q. It was perfectly obvious?
A. Yes, sir.
Q. It was clear enough and light enough for you to see iU
A. It was dark.
Q. You could see it'?
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A. Yes, sir.
Q. It was the same kind that is over there now?
A. I would say something like that. Been over there right
·1rood w bile.
'- Q. Now what diu you say? The rear light, part of it was
·obscured by boxes piled up under 'it?
A. TheTe was boxes on the right hand side I had to climb
·over in order to @:et the elbows, close to the window. That
·was blocking the light from the window. On the left hand
side_ were also boxes that were shadowing the light on the
floor of t11e wa rehous·e.
Q. Mr. Turner, I don't believe you 're employed by Mont·g-omery Ward now Y
A. No, s1r.
page 17 } Q. You left their employment sometime last
November? November I believe -was right?
A. Yes, sir.
Q. This case had nothing to do with it?
A. Not a thing in tlm world. I don't have a thing against
~Montgomery Ward.
Mr. Broaddus: That's all. Thank you..
,Yitness stands aside.
HARRY L. YOUNG,
the Plaintiff, having been first duly sworn, testified as follows-:

DIRECT EXAMINA.TION.
Bv Mr. Lanham·:
·Q. State your name to the jury please?
A. Harry L. Young.
Q. You are the Plaintiff in this case are you not, Mr. Young?
A. Yes.
Q. Do you remember the occasion when you got hurt last
'September?
A. Yes, sir.
Q. ·wm yon tell the Court and jury just how that happened?
A. Well, I went to Montgomery Ward to get
page 18 } some twelve inch elbows and I went to see Mr.
Turner in the basement of Montgomery Ward's
:store. Mr. Turner said he also had some odds and ends of
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pipes and different sizes, he'd like to sell me th-e whole lump
of it and asked me to look at it. I went with him back in theback of the store. He had to crawl over some stuff to get to
the back. I stopped from the back end. I wasn't quite to the·
back. I don't ]mow how many feet. Didn't measure. He·
handed me an elbow out and asked was it what I wanted. I
told him I eouldn 't see, stepped forward to get the elbow..
This object hit me· in the face. At the time I didn't know what
it was.
Q. ·what was the- lig·hting condition in the building where·
this accident happened 1
A. Right dark sir.
Q. "\,Vas this lawn mower open and obvious where' you could
see it without looking for it especially t
A. No, sh·. I tli<ln't see anything.
Q. Now :Mr. Turner I believe testi:fi~ he, handed you a:
piece of pipe to look at 1
A. He aimed to hand it to me. ·when I stepped to get it,,
that's when the thing hit me-.
page 19 f Q. Was there any light burning around there at
that time where this accident happened t
A. I think the lights was burning. Boxes were piled up on:
each side of the aisle there. You couldn't see too well
Q. When were you last in this warehouse t
A. I don't know. Maybe a year or two. Bought a whole·
lot of stuff with Montgomery vVard.
Q. I mean were you·in the warehouse today!
A. Today t Yes, sir.
Q. With reference to that what is the condition of that
warehouse today with reference to the time it was when you
.had your accident Y
A. It's a whole lot different. Right smart more stuff in there·
then than there was today.
Q. What about with references to the boxes, crates, and
stuff!
A. Boxes were piled up on the left side and,. best I remember, on the right side too.
Q. Did you see anything in the aisle when you went back
there?
A. No, sir.
Q. And the first you knew was when f The first you Imew
of the lawn mower was when?
page 20 ~ A. ].\fr. Turner told me the lawn mower hit me. I
didn't know what hit me.
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Q. As a result of that accident what happened f
A. Knocked six teeth loose. Broke them off. Dr. Turner
had to take them out.
Q. '\Vhich teeth were knocked out there?
A. On the left side.
Q. Now those teeth have all been taken out?
.A. Yes, sir.
Q. They were taken out by this dentist, the doctor who testified here?
.A. No, sir. Dr. Lackey taken the rest of them out.
Q. What <lo you mean 1 You mean there's been some more
taken out since that time?
A. All the rest of them was taken out after the accident.
Q. ·what was the condition of your teeth prior to this accidenU
A. I had right good teeth I thought.
Q. Do you suffer any from injuries as a result of that Y
A. "\Vear my teeth about half the time,
page 21 ~
Q. Does it pain you 1 Do you suffed
A. Not too much.
Q. If you had replacements, what did it cost you?
A. Had replacements. Cost me $90.00. I have to go back
and have them refitted.
·
Q. Can you state whether or not these teeth ,vere injured
as a result of this accident?
A. I don't know sir.
Q. You don't understand the question. After this accident,
as a result of this accident, your teeth were knocked out,
·
broken, did anything happen 1
A. After these were taken out, the doctor advised me to
take these out.
Mr. Broaddus: "'\Ve object· to what the doctor told him.
Q. "\Vhen you had the accident, what did you do? Did you
go to see a dentist?
A. Yes, sir.
Q. '\Vhat did he do?
A. Taken out. six teeth at that time.
Q. Subsequent, you got the others taken out?
A. Yes, sir.
Mr. Lanham: You may cross examine.
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page 22 ~

.By Mr. Broaddus:
Q. You said you had been doing business with Montgomery a rd for sometime¥
A. Yes, sir. Buy a whole lot of stuff.
Q. Had you been in the warehouse on numerous occasions?
A. Been a right smart while.
Q. But you had been in that warehouse frequently?
A. Expect it been a year or two. Maybe two.
Q. Even though it had been a year, had you been there on
numerous occasions¥
A. Yes, sir.
Q. You knew that the warehouse was a place in which they
stored merchandise for sale f
A. Yes, sir.
Q. You knew it wasn't displayed there for sale Y
A. Beg your pardon f
Q. I '11 come a little closer. You knew the merchandise
wasn't displayed for sale in the warehouse f
A. That'·s right.
Q. Most of it was crated up 1
page 23 ~ A. Yes, ·sir. Part of it was.
Q. And sometimes when they had a large supply
of merchandise in there the aisle was darker than it was on
other occasions 1
A. I don't know about that. I know it was dark the day I
went in there.
Q. ·was it darker that day than it is today?
A. Yes, sir.
Q. ·was it so dark you couldn't see where you were going?
A. Right dark sir. I was following Mr. Turner.
Q. l\Ir, Turner said he got up on some boxes and crawled
back. You didn't crawl back Y
A. No, sir. I walked back until pretty near back. He got
on the boxes and crawled over to the bin, reached this elbow
to me. I aimed to get it.
Q. Do you recall how many steps you made to get it?
A. No, sir. I don't.
Q. Before you stepped did you look where you were going?
A. It was so dark you couldn't see.
Q. You just stepped automatically into the darkf
. A. Certainly. I had to reach it, get the elbow.
Q. You mean you stepped where you could not see?

,v

~

CROSS EXAMINATION.
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A. I -didn't look down.
Q. You said it was so dark you couldn't seef
A.. Yes.
Q. If it was so dark you couldn-'t see how were you going
fo get the pipe he was going to hand you 2
A. That's ,,rhy I was going· to get it.
Q. If he was handing it to you .and it was so dark,, how did
you see the pipe?
.
A. Down in the alley with the boxes up here you couldn't
·see down in the alley. You could see over the top of the boxes .
. Q. Your stateme11t to t11e jury is this. You were familiar
with this warehouse and knew they store all kinds of merchandise· there?
·
A. I'm not familiar with the warehouse, but I knew they
kept stuff in it.
Q. You had been there on a number of occasions?
A. I'd been there I would say two or three times. Yes, sir.
Q. You and Mr. Turner had gone back some distance. He
got up on the boxes, g·ot a piece of pipe to band you?
A. Yes, sir.
Q. You stepped forward to get the pipe. You
page 25 } said in the aisle where you were it was so dark you
couldn "t see where you were stepping?
A. It was dark.
Q. If you bad looked, you coulcln 't have seen the lawn
mowed
A. I don't believe I could.
Q. In fact, you were walking into the dark, you walked on,
·stepped on the lawn mower?
A. I didn't walk.
Q. You stepped. Nobody pushed the lawn mower at you?
A. No, sir. I didn't know wlrnt hit me.
Q. Nobody said "Go on back,, it's safe to go."
A. I followed Mr. Turner.
Q. He crawled over some boxes.
A. Not all the way.
Q. He clidn 't walk where the lawn mower was Y
.A. He crawled on the boxes, went over to the bin, got the
€1bow and handed it to me.
Q. Then you stepped forward Y Made a step?
A. That's right.
Q. And you have spoken about some other teeth being extracted since Dr. Turner extracted those five or
page 26 ~ six. Weren't you in an automobile accident once
and lost a number of your teeth?
page 24}

A

/'':')
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A. All the bottom teeth. Yes, sir..
Q·. You lost all those in an automobile accidentt·
A. Yes, sir.
1\fr. Broaddus: I belieYe that's alt

RE-DIRECT EXAMINATION ..
By Mr. Lanham:
Q. How Ion~; ago was it when you lost those bottom teeth?'
A. Be afraid to say. Ten or t"1 elve years.
Q. How did you happen to go back in this storet
A. Mr. Turner asked me to go· back there.
i\fr. Lanham: Tl1at1s all.
Judge Hooker: Let me ask you a question, l\Ir. Young..
You went over to the warehouse this morning and you saw a
lawn mower there. Is that about where the lawn mower was
on the day that you were injured?
A. I didn't even know until Mr. Turner told me-..
page 27 }- Judge Hooker: Is the lawn mower today about
the spot where it was that something hit you?
A. I believe it was a little to the rig·bt. I wouldn't say
positively, but it looked like it was a little bit to the right.
Judge Hooker-: Had you gotten tlmt far back in the warehouse!
·
A. No, sir. Because it's clear all the way back there now
sir.
J uclge Hooker: A.II rigbt ..

Witness stands aside ..
Mr. Lanlrnm: The Plaintiff rests.
l\fr.-Pharis: When they're speaking of aisles, aren"t there
two aisles in there? One longitudinal aisle and a cross aisle.
The cross aisle in front of the bin and the longitudinal aislegoing straight clown the miclclle of the warehouse. The bins
are across the back of the building and the longitudinal aisleruns right into the bin. There is two aisles in there?
J udg-e Hooker: Your question is what aisle they
page 28 ~ have reference to when talking about things piled
up in it.
Mr. Lanham: You know when you go in the store you go
back what I ·believe you call the longitudinal aisle. You go
back toward the back. That is what we call the longitudinal
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aisle. W11en you g·et back to the bins there is an aisle along
in front of the bins which is the cross aisle. Which aisle. do
you hm:re referenre tot The one g·oing· back or the cross aisle?
:Mr. Pharis: The one going· back? l\fr. Lanham: Yon C'Ouldn 't get to that aisle.
Judge Hooker: Does that answer your question, Mr.
Pharisf
.
Mr. Pharis: Yes. ·
A motion was made in Climnbers hv l\f r. Broaddus to strike
the evidence of the_ Plaintiff, which· motion was over-ruled.
l\Ir. Broaddus noted an exception to the mling of the Court.
page 28a

~

In Chambers.

Mr. Broaddus: If the Court please., at this time the Defendant wishes to make a motion to the Court to strike the
evidence of the Plaintiff. I want to review that evidence very
briefly in making thh;; motion to see if I have it correctly in
mind. The Plaintiff has proved by 1\fr. Turner and the Plaintiff himself, Mr. Young·, that Mr. Young 1.iad been in this warehouse certainly before. How manv times is not shown. That
be knew that it was a warehouse ai1d he knew that the general
public therefore didn't go there; that he knew that there was
stored there merchandise to later be moved into the store and
there to be sold. No-w be was taken back hv Mr. Turner and
while he may be classified in this case as ai1 invitee, still the
invitation applies to the situation and applies to the facts
existing then and those facts were that he knew there was a
warehouse and he knew things were stored there. They have
testified that it was dark in the aisle in which he
page 28b ~ was standing. The evidence is that he stepped
forward to take a piece of pipe from Mr. Turner;
He said he did not see the lawn mower, he never saw the -lawn
mower and did not know that he had been hit by the lawn
mower. Either he is guilty of one of two acts of negligence
here which are clearly apparent from his own testimony·; that
is he is guilty of walking· into a dark place when he could see
that it was a dark place, and now I understand that an invitee
has a right to expect a place to he safe and not have hidden
danger, but an invitee when he goes into a warehouse he
knows that the goods of a warehouse are g·oing to be stored
there. He doesn't have the same privileges as he docs in a
place where things are stored for the public to walk around
generally. Therefore he didn't have the right to blindly walk
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into a dark spot where he couldn't see wl1ere be was going.
Now for authority on that I would like to refer the ·Court to
the ca8e of Baker v. Bu#erworth, 89 SE, page
page 28c ~ 849. This was where a young woman went into
a hotel. She went to her hotel room and thev
stated that if she wanted to go to the toilet she had to g·o dowi'.i
the hall in a certain direction. Now I say right now that the
duty of an innkeeper to the guest is much higher than the duty
of Montgomery "\Varel & Company to this man, to the Plaintiff
on this occasion. She came out of the room to go to the toilet.
She started down the hall and the evidence was that the hall
was not lighted, that it was dark. And that going down that
hall she opened a door. The Plaintiff left her said room for
the purpose of finding the bathroom and did carefully and
cautiously dirert her way through tl1e said hall. That is what
she alleged. ·which was without lights, completely dark, and
fell headlong· down and into the narrow back stairwav aforesaid. Now if Montgomery -ward & Company had a··hole in
that floor, somethinµ: he couldu 't expect and had no reason to
expect, it would be a different situation. But Montgomery
°"r ard & Company couk111 't he guilty of negligence
page 28d ~ unless what they do they ean look forward and
foresee as a result of their nrt somebodv would
be injured. They merely sto1·ccl tlwi r ow11 lawn. m·ower in
their own aisle or near the nisle ancl the Plaintiff says it was
dark and he couldn't see. Now suppose the Plaintifr°is wrong
and lie could sec. I think confidentlv that he could have seen.
Beemrne when his own witness, Mr.'Turner, jumped clown he
said "I saw the lawn mower sitting- there". l\fr. Young said
he didn't even know the lawn mower hit him. 1\f r. Turner had
to tell him. Mr. Tm·nc1· Raid un on ton of the boxes he couldn't
see it. He jumped in the aisle, sm,r the 1nwn mower, knew
what happen~d, that the lnwn mower hit bim. It's dear from
the evidence of one of the Plaintiff's witnesses that wliat he
walked into was open and obviouR. ·when a person walks into
an open and obvious situation and is injured as a result thereof, he cannot recover. Now I woulcl like to ref er the Court to
the case of S·mJth v. Hall 'Jlf otor.r:;, 184 Va., 150. In tl.1is case
V. C. Smith, a member of the General Assembly
page ~Se ~ was returning· from Riclunond to S0utl1west Virginia. He stopped at a Rervice station over near
Salem late at night. He went into the regular room where
they do business, sell cokes, etc. He vms looking- for a toilet.,
said he saw a door there, he assumed tliat door opened into
the toilet, went to the door nncl opened it, then he felt for the
light, coulcln 't see anything, then he stepped into the place
and he stepped into a grease pit. The verdict of the jury was
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for t11e Defendant ancl the Plaintiff appealed. Here is what
the Court said-when he opened the door of the grease pit
room and found 1t dark, reason ,vonld seem to have suggested
l1e was in t11e wrong· place and that prudence would dictate retracing his steps * * *. I could quote a great many other
cases. I lrn°'v this Court makes up its mind right quickly and
there is no need for me to go into a great many authorities
on it. I am familiar wit11 the cases which have sustained the
·verdict. For instance, tlie one in Alexandria in which a man
was walking from one of these cash and carry
page 28f ~ stores ac1·oss the parking lot and there he stumped
his toe over a post that had been cut down by the
Defendant and left t1wre-one side smooth, the other side
from four to eight inc110s above the ground-going back to
bis car. · That was at night too. Conflict of evidence as to
whether it was dark enough that was a hidden clanger, the
Court held leaving· a post sticking up out of the ground where
a person could trip was a hidden danger and he wasn't expected to look out for it. In this case we have no bidden
danger. In the * * * chain store case in South Boston a woman went to the store. She was being waited on there. There
·was a stairway leading downstairs. That stairway was
covered up and concealed, the entrance to it, by merchandise
·and it was painted the same as the rest of the floor and the
clerk who was ·waiting on her asked her to step back. She
stepped into this, not knowing- it was there. S11e had no reason to expect it to be there. She was injured. In another
case a man paid an admission price to see a fair and was sitting on seats built around a tree. Wl1en he µ;ot up to walk
do,vn, he stepped on one which had been broken
page 28g} and the Court l1eld that while tlmt might be open
and obvious t1mt he had a right to expect that
place to be made safe for people to sit, and it wasn't made
safe, and he did the natural thing to step from one seat to
·another and he wasn't guilty of contributory neg·ligence.
None of those cases are similar to this and even in that case
tl1ougb the Court said that if it w·as open and obvious and be
had some reason to be looking· out for himself that it couldn't
·be a recovery. Now here, either he walked into something
that was open and obvious or be stepped in a dark place where
he coulcln 't see and in either situation he is guilty of negligence and the Court has definitely said when it is established
that the Plaintiff is g·uilty of negligence that ends the case.
1\fr. Lanham: Now that is the same old case discussed and
argued before. The Court held in this chain store case which
you refer to that the status of the Plaintiff while in the act
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of making rr purchase, which is true in this case}
is that of an invitee. It is thus stated in Ruling
Case Law, Volume 26~ page 66, "A merchant or·
shopkeepeT wI10. maintains wareroorns • • *"' The same authority on page 55 says '' The authorities are entirely agreecI
upon the proposition ~ «< * '" • • :f1. In this case, Y 011r Honor
please, this is a matter where a peTson was going back in an
aisle. He didn't go back as happened in the case of the person wI10 wandered off in tlle filling station or the girl in thC'
hotel went back on her own, but lie was taken back there by
an employee of the company to sell him some goods. Exactly
the same situation as happened in front of the store as
brought out in 163 Va. He went in the front of the- store, the·
company's agent or employee, or department hea:d, took him
back in the warehouse to sell him the stuff in that particular
building, the same as he might have sold in the front building;.
There he was exhibiting goods for ·llim for sale. He went back
as set forth in this case I1ere. He had a right to'
page 28i ~ rely upon tl1e fact the company's department head
would not take I1im into a place where tllere was·
hidden danger. l\fr. Broaddus tries to make it appear this
other man saw the lawn mower. Of course he saw the lawn
mower when he got down, after the accident happened. Naturally anybody would look to see what tlle situation was. I
submit tlle condition was dark, it was hidden danger in theaisle. No warning was g-iven to my client. He Imel no right
to suspect the man to take him into a place wI1ere there wa~.
hidden danger. It wasn "t open and obvious. The negligenceof these people taking him into tl1is condition makes them
liable.
Judge Hooker: I'll simply say this to you gentlemen, tlmt
between the two of you, you Irnve covered, I think, fully the,
law of the duty that is due from an owner of premises to arr
invitee. So there is no occm;ion for my discussing the law any
further. Suffice it to say the Plaintiff in this case who unquestionably was an invitee Iiad the right to assume that the,
warehouse in which he was taken would be reapage 28j ~ sonably safe. His version of this injury is that
be was invited into the warehouse bv the Defendant's employee and ag-errt; the aisle was dark ·and partially
obstructed, but that he was relying upon the Defendant's employee. Now as to whether· or not the Defendant failed to·
exercise ordinary care under all the circumstances., or whether
or not the Plaintiff himself failed to exercise ordinary care,
I think is essentially a question for tI1e jury. Whether or not
the lawn mower whicI1 ma:y or may not Iiave been hidden,.
whether or not tllere was a danger hidden, or whether or not

page 28h
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R. B. Clogston.
it was open and obvious I think is essentially a question for
the jury. So therefore, the motion will be over-ruled.
Counsel for Defendant noted an exception to the ruling of
the Court
In Court.
Judge Hooker: All right, gentlemen, you may proceed.
~

R.. B. CLOGSTON,
the :first witness called on behalf of the Defendant,
having been first duly sw·orn, testified as follows:
page 29

DIRECT EXAMINATION.
By Mr. Broaddus:
Q. You are Mr. R. B. Clogston?
A. That's right.
Q. What official position., if any, do you have with Montgomery ·ward and Company store in Martinsville?
A. Store Manager sir.
Q. Did you have that position last Septemberf
A. Yes, sir.
Q. Did you hear about the fact that Mr. Young the Plaintiff here had been injured in your warehouse¥
A. Yes, sir.
Q. ·where were you at the time it took place?
A. To the best of my knowledge I was at lunch sir.
Q. About what time did you about it?
A. ·when I returned. It was probably sometime after 1 :00
o'clock.
Q. What did you do then?
A. I went out to the scene and to see what it was.
Q. By the scene you mean you went to the warehouse f
A. Went to the warehouse to see what I could
page 30 ~ do if anything.
Q. Had tlle arrangement of the merchandise
been changed 1 Had there been an opportunity to change it
from the time of the accident to tl1e time you got there?
A. Not to my knowledge. No, sir.
Q. ,vhat did you find to be the situation theref
. A. Well, it was as it bad been the last time I visited it which
was that morning early after the store opened. The ware-
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house was full of merchandise. In September we 're getting
in our fall merchandise and there was a g·ood bit of merchandise in there. The lights were on.
Q. All the lights were on t
A. Yes, sir.
Q. It's in evidence that there is an aisle running lengthways with the building. Did you walk down that aisle!
A. Yes, sir.
Q. How far did you ,valk clown the aisle 7
A. Right down to the end.
.
.
Q. It's in evidence that there was a lawn mower some where
about. As you walked down the aisle, did you see the lawn
mower?
A. Yes, sir.
Q. Was it open and obvious to you?
page 31 ~
l\fr. Lanham: I object. I think the question is leading.

Q. Did you liave any difficulty seeing the lawn mower1
A. No, sir.
Q. "\Vhat kind of lawn mower was it 1
A. It was called a rotary lawn mower. It's a large circular mower and the blades rotate in there.
Q. Is it a similar lawn mower to the one that ;s over in the
warehouse now 1
A. Yes, sir.
Mr. Broaddus: You may examine.

CROSS EXAMIKATION.

~-

By l\fr. Lanham:
Q. :Mr. Clog·ston, when you went in there, you went to make
an inspection of the conditions, did you not 1
A. Yes, sir.
Q. You were looking for a lawn mo,ver., were you not,
A. Not especially for a lawn mower. I was looking for anything that might be in the warehouse.
Q. ,,ren had you been told at that time how l\fr. Young got
hurt?
pag-e 32 } A. Yes, sir.
Q. Had you been told the handle of a lawn
mower had hit him?
A. Yes, sir.
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Q. Wereu"t you looking for that particular lawn mower!
A. Yes, sir. That amongst the other things.
Mr. Lanham: "That's all
Judg·e Hooker: Let me ask yo11 this question, Mr. Clogston.
I don't know whether you can answer it or not. Was the lawn
mower in the .aisle or out of the aisle when you got there!
A. W11en I got there, sir, it was partially protruding around
the post there. The aisle isn't defined by any particular
markings or designations.
J udg·e Hooker : All right.

RE-DIRECT EXAMINKTION.
Bv Mr. Broaddus-:
·Q. Was there plenty of room in the aisle to walk by the
lawn mower7
A. Well, the lawn mower was way to tl1e. back, sir, there by
the post. There was room to get around it. Yes, sir.
Q. You mean one of tl1e upright posts that sup}Jage 33 } port the building inside t
A. Y.es, -s"ir.
.
Q. As you go back, where was that post with reference to
the aisle as it then existed?
A. To the best of my knowledge-I just coulcln 't exactly
·say, but it seems like that post sort of formed the left side of
the aisle as I can remember. Now I could be wrong on that.
Q. The. post was 011 the left side of the aisle 7
A. Yes, sir.
Q. The lawn mower was sort of sitting at the end, partially
protruding into the aisle t
A. Yes, sir.
Q. That's the left side?
A. Yes, sir.
·
Mr. Broaddus: That's all.

RE-CROSS EXAMINATION.
Bv Mr. Lanham:
· Q. Did I understand you could only see a part of the lawn
mower as you go back Y
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W. G. HurdrJr.,
A. Yes, sir..
Q. It was partially obscured by the postf
A. Yes, sir.
page 34

~

Mr. Lanham:. That's alL Come down:..

Witness stands aside.

W. G. HURD, JR.,
the next witness called on behalf of the Defendant, having
been first duly sworn, testified as follows:

DIRECT EXAMINATION.

m,::,.,

By Mr. Broaddus~
Q. Mr. Hurd, who did you worI{ for Iast S'eptemberf
A. Montgomery Ward.
Q. Are you still working for Montgomery Ward & Company?
A. Yes..
Q. V{ ere you on duty the day that Mr. Young. had an accident in the warehouse f
A. Yes, sir.
Q. ~Vhere were you at that time f
A. I was rigbt outside the warehouse.
Q. ·where had you been just before?
A. I had talked to Mr. Young about his- brother who had
been hurt in an accident at the door of the warehouse, leading
into the warehouse.
Q. You were just talking to him before he went in the warehouse about his brother being hurt in some other warehouset
A. No. His brother was hurt in an accident. I
page 35 f believe a building calla psed.
Q. Oh. You were talking to him at the door t
A. Yes, sir.
Q. Then what happenedY
A. The next thing I knew Mr. Young and Mr. Turner cameout of the warehouse. Mr. Young was holding his jaw. Blood
was streaming from it.
Q. Did you go into the warehouse then¥
A. Yes, sir. I went in.
Q. Describe to the Court and jury what the· situation there
was?
A. Well, best I could tell there was a lot of stuff in the
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W. G. Hurd, Jr.,
warehouse and this lawn mower, there was an aisle way there,
mul the lawn mower v{as sitting in the back. It was what I
was told had hit him. Ile stepped on it and it flew up and hit
him in the face.
Q. As you walked down that aisle did you see the lawn
mower?
.A. Yes, sir.

Mr. Lanham: Object Your Honor. I think that's leading.
J uclge Hooker: There's no objection to that
page 36 ~ question-did you see the lawn mower as you
walked down the aisle. He has already stated that
the aisle was there and then the question was did you see the
lawn mower as you walked down the aisle. He :could answer
that yes or no.
Mr. Lanham: He should ask what did he see.
Q. As you walked down the aisle what did you see?
A. As I said, a lot of merchandise was in there and this
lawn mower was almost at the end of the aisle. As I approached there, I could see the lawn mower.
Q. Could you see it before you got to it?
.A. Yes, sir.
Mr. Lanham: That's leading. _
Judge Hooker: Reframe your question to meet the objection.

Q. As you walked down the aisle I asked you what you saw.
You said the lawn mow·er was sitting at the back of the aisle Y
A. Yes, sir.
page 37 ~ Q. Now you have stated you saw the lawn
mower?
A. Yes.
Q. About how far away were you when you fiirst saw the
lawn mower?
A. "\Vell, sir, I'd say approximately ten feet. I could see
the wheels of the lawn mower very easily from there.
Q. ·where was the lawn mower with reference to the post?
I believe there's a post back there. A supporting pillar.
A. It was sitting a little in front of the post. I could describe it maybe. The post was sitting· here arid the lawn mower
was sitting behind it, but a little to the side.
Q. Now were you requested to arrange the warehouse today

Supreme Court of Appeals of Virginia

42

H. P. English.
as nearly as you could like it was on the day of the accidenU
A. Yes, sir.
Q. ,vm you please state whether or not that was done?
A. As nearlv as I could. Been a lot of merchandise in and
eut of the ,va{.ehouse since then. Shipped a lot of stuff out
that was there at the time. I had it as nearly as I could.

Mr. Broaddus: You may examine.
page 38

t

CROSS EXAMINATION.

Bv Mr. Lanham:
·Q. ·why did you go in there, Mr. Hurd?
A. ,ven, at that time I was Shipping and Receiving Clerk
and one of my responsibilities was taking care. of the warehouse.
.
Q. I know, but after the accident you went in to make an
inspection, examination, looking for something?
A. I wanted to see "r.hat had happened. if I possibly could.
Q. Did you know what had hit him f
A. Mr. Turner toltl me.
Q. You went there looking for the lawn mower f
A. Yes, sir. I did.
Q. It was partially behind the post f
A. The only thing· behind the post was the handle. The
rest of it was sitting out in front.
Q. How long was the handle to that lawn mower f
A. I would say approximately four and a half feet.

1Ir. Lanham: That's all.
\Vitness stands aside.

H. P. ENGLISH,
the next witness called on behalf of the Defendant, having
been first duly sworn, testified as follows:
page 89

t

DIRECT EXAMINATION.

By Mr. Broaddus:
Q. ·what are your initials, Mr. English Y
A. H.P.
Q. Where were you employed last September Y
A. vVards. Church Street.
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Q. Do you remember the occasion on which Mr. Young here
·was injured in that warehouse!
,
A. Yes, sir~
Q. vVhere were you when that happenedt
A. Inside the store building working.
Q. .About what time of day was it Y
A. The time the accident occurred I wouldn't lrnow. I was
-working inside. I heard it a little while after ~o I wouldn't
be able to state the exact time on it.
Q. vVbcn you heard about it, what did you do Y
A. As soon as the customers were kind of clear I went out
to see.
Q. \Vhy did you go out there¥
A. Well, that lawn mower is in my Department. It had
been stored in the warehouse. I went to see if everything
was all right.
Q. What did you see when you went in the warehouse!
A. Well, it was just like it would normally be.
page 40} In other words, like when I go in there to get out
stuff -all the time.
Q. v\Tas there an aisle running lengthways. I believe it's
in evidence there was an aisle running lengthways of the
warehouse that day?
.A. Yes, sir.
Q. This is a rough diagram of the building. I believe as
you enter the building on the right it's wider than it is as
you g-o further back in. These black marks, of which there
are five, represent lights hanging down. I don't have the
posts in here which support the building, but I do have the
windows. From the steps back there are windows on each side.
Is that correct?
·
A. Yes.
Q. Now where is the aisle that you speak of?
.A. It's -on this side of the posts. Right straight through
the center of the building.
Q. .About how wide was that aisle?
A. About that wide.
Q. How wide would you say that is?
A. .About four or four and a half feet.
page 41 ~ Q. Was that aisle open that day1
A. All the way.
Q. Did you see a lawn mower anywhere about the aisle 1

~
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.A. The lawn mower was about here in the back sectionProbably another one or two sitting here.
Q. There were several lawn mowers theret
A .. vVell you see the stock of lawn mowers mostly would be·
in cases. At that time, probably, twelve, fifteen, m,aybe twenty
lawnmowers sitting back in the vicinity stacked in alignment~
Q. Now at what point were you when you first noticed the·
Iawn mower!
A. Well, yon could see the lawn mower from the door. In
other words, if you looked down the aisle from here to that
back door. Probably a little farther-.
Q. From the front door you could see the lawn mower when
you got there, looking down the aisle·!
A. If you were looking at tl1e lawn mo·wer. Yes.
Q. It was light enough for you to see that!
A. I'd say it's as light as this Courtroom.
Q. What was the situation with reference to the light on
that date? Have yon been in the warehouse today!
A. Yes, sir.,
page 42 ~ Q. Can you state whether the·re was more light
on the day of the accident, or more light today 1
A. Well it would be about the same. The lights are turned
on all in a group. In other words, one master switch. You
can cut them off individually, but usually when we open up,.
we just cut on all the lights rather than walk all over the·
warehouse.
Q. Some one asked about tlle length of the handle of the
lawn mower. Do you know what the length is·Y
A. Not exactly. I would say about four foot or a little
better.
Q. Do you have a picture in yom: store, or sketch of that
lawn mower!
A. Yes.
Q. Would you get one and bring it over here f
A. Yes.
Mr. Broaddus: When it comes I'd like to introduce it in
evidence.

Q. Does that have on it the dimensions of the lawn mower?
A. Yes. It bas full information.
Mr. Broaddus: Your witness.
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page 43

~

CR.OSS EXAMINATION.

By Mr. Lanham:
.. Q. Now going back to this sketch here which I presume
:Mr. Broaddus made, where do you enter this building J
A. ( Witness indicates entrance on diagram.)
Q. Will you take a pencil and indicate on this sketch just
at what part of the building where the door is that you enter?
A. Well, it's a little more to this side. Something similar
to that.
Q. \Vill you put on there· "d-o-o-r" so ''"'e'll know that's the.
entrance. Now as you enter the building going back here,
are the lights on the right side, left side, or both sides 1
A. Well, as the sketch there shows the aisle runs here.
~rheije were on the left and these on the right. ·
Q. In other words the lights are not in the aisle?
A. No. Just a little to the left. You have posts going along
there. They are in line ,vith those posts on the edge of the
aisle.
Q. This here line indicates the aisle?
A. That's right.
Q. As you enter the lights are to the left of the aisle?
A. That's right.
page 44 ~ Q. How far would you say to the left Y
A. Well as a usual thing we stack the merchandise almost up to the posts 1
(J. That's the top 1
A. No. The posts are standing upright.
Q. Was the merchandise stacked up to the posts on that occasion 1
A. Very few things you can put over about four feet high.
Q. ·what was the condition that particular day¥ ·was there
more stuff that particular day than there is today?
A. "\Vell that's a-most impossible to answer.
Q. If you don't know, that's all right.
A. vVe usually keep the warehouse full in other words.
Q. It's not full now by a whole lot 1
A. Pretty good stock in it.
Q. Now going back towards the back on that particular
occasion, was it dark back in there f
A. Even without the lights I go in and out all the time.
Q. That's when you can see from the windows?
A. Yes, sir.
page 45 ~ Q. You work in there and you know the situation
very well?
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A. Yes, sir.
Q. Now at the time that you went in there and you saw the
lawn mower back there you said that was obscured partially
by the post?
A. \Yell, in other words, it was in front of other merchandise.
Q. \Yas there merchandise in front of the ]awn mowed
A. There would be merchandise on both sides of the building.
Q. .And the building was pretty well filled at that time V
A. Not overly crowded, but pretty good stock.
Q. And the lawn mower now-was that sitting behind the
post, behind some merchandise, or what?
A. Stacked up against merchandise like this. In other
words, mercha11elise come up about to the post and the lawn
·
mower was sitting about in line with the aisle.
Q. \Vas part of the lawn mower obscured at that timef
A. Any time you stack stock like that you ·would say part
of it was obscured.
Q. ·when you went in there, you went looking for the lawn
mower!
page 46 ~ A. Yes.
l\Ir. Lanham: I believe that's all.
"\Vitness stands aside.
Mr. Broaddus: If the Court please, we rest.
In chambers. Counsel for the Plaintiff and Counsel for the
Defendant present.
Instruction No. 1 offered by the Plaintiff.
Mr. Epperly: We object to the giving of Instruction No.
1 as ,vritten and as amended for the following reasons: That
we do not believe that the instruction fits the facts in this
case and that there should be language added to the instruction which indicates that it was the duty of the defendant to
keep the floors and passageways of the building in reasonably safe condition considering the uses to which the building
was being put. In other words, we think the instruction should
state to the jury that the duty is not the same upon
page 47 ~ the defendant to keep a warehouse where goods are
stored a}J.d not where they are displayed for sale.
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Judge Hooker: ·wm you state for the record what duty
there is or there was on the defendant in reg·ard to the passageways or .aisles of the warehouse. What duty he owed the
plaintiff. ·what duty was owed the Plaintiff who was unquestionably invited into this warehouse.
~Ir. Epperly: Tlmt the defendant owed the duty to the
plaintiff, who was in this instance we are conceding an invitee,
·the duty of course not to purpose]y injure him or wilfully or
wantonly; .and seeondly the duty to keep the place reasonably
safe for the purpose of showing goods to him, but considering
.also the fact that it had a right to store his goods in t~1e warehouse and that the plaintiff had no right to expect tlle warehouse to be in the same condition that usual sales
page 48 } rooms would be in and if that were incorporated
in tl1e instruction there would be 110 objection to
it. The defendant excepts to the giving of this instruction as
:mnonded on the grounds previously stated..
Instruction No. 2 offered by the Plaintiff.
Mr. Broaddus: If the Court please, the defendant objects

to tho giving of instruction No. 2 as presently amended and
written for tl1e following reasons: First, th-e instruction is
·<·ontrary to the evidence in the case. The evidence of the
first witness Turner who was put on by the plaintiff was that
while the lighting was not as good on the day of the accident
:as it is today, yet he definitely said that when he jumped down
·off the cases upon which he was in order to get over to the
hin in the corner, that he saw the lawn mower sitting there.
He further testified in answer to questions by defense counsel that it was open and obvious. Therefore, if from the
plaintiff's own evidence the lawn mower was open
page 49 } and obvious it couldn't 1mve constituted a concealed
or latent clanger. The second objection is that a
latent danger as found in tlie cases have always referred to
the condition of the premises, such as a stairway not properly
vrotected, a high voltage wire going across in reach of a
workman working on the premises who is an invitee, and sitnations of that nature. And I can't conceive of how an article
of merchandise w·hich a merchant is selling and which he
·has stored in his storage warehouse, although sitting partly in
the aisle and partly out of the aisle, could be construed as a
latent and concealed danger.
Judge Hooker : Instruction No. 2 offered by the Plaintiff
will be given after adding the following '''known to the defendant" after the word "dangers" in line four and after

,r10

Supreme Court of Appeals ofVirginfa

48

adding "known to the defendant and" after the word "dan,..
gers '' in line six of the instruction.
page 50 ~ Mr. Lanham: The Plaintiff excepts. to the·
amendment as. incorporated and believes that the·
instruction should not require the: Pl_aintiff to prove that the·
bidden danger was known to the Defendant, but only that it
was known or, in the exercise of due· care, should have been .
known.
Instruction No. 3 offered by the- Plaintiff.
Judge Hooker: I'll have to refuse Instruction No. 3 in the·
present form.
Instructions No. 4, 5 and 6. offered by the Plaintiff were·
given. No objection by the DefendanL
Mr. Epperly: vVe object to the giving of any instructions,
for the Plaintiff in this case on the grounds that it is the position of the Defendant that the motion to strikec the evidence·
on the part of the Defendarrt e·arlier made should have been:
sustained and that the Plaintiff is not entitled to any instructions.
~

Instruction Ncl. A offered by the D'efendani..
Judge Hooker: Instruction No. A offered by the·
after eliminating the two
words '' could or'' in line seven at the request of
the Plaintiff..
page 51

f Defendant will be- given

Instruction No. B offered by the Defendant
Mr. Broaddus: We think the secom.1 part of Instruction B
should be given because it states that if the Plaintiff saw a
dark place and knew that he couldn't see where he was going~
in spite of the fact that he was an invitee if he went into that
dark place and stepped on a lawn mower, the handle of which
struck him on the fac·e, he is guilty of contributory negligence~
The reasons being as follows~ I know that the law is· that an
invitee has the right to presume the place to which he is invited to be safe and that the Defendant or the owners, the
one who invites him, must warn him of known defects or
known dangers- there, but the evidence here is that the man
who invited him back there, the agent, Mr. Turner, said that
he didn't know the lawn mower was there, he didn't know it
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was there until he had jumped down after the lawn
mower had struck the Plaintiff, Mr~ Young, and
therefore there is no proof in this case that the
Defendant knew of this situation. Now in the Knight case
and all of those other cases, the Alexandria case, there was
plenty of proof that the Defendant knew that the post had
been cut off and that it was situated out on its driveway. In
the Smith case which occurred and was tried in Salem, I believe it was proven that the Defendant. knew that it had a
grease pit with a door opening from its office immediately into
this grease pit. In this case there is no proof that the Defendant knew that the lawn mower was sitting in a place that was
dangerous for the Plaintiff to walk and therefore there's no
evidence here that he was invited into a place which they assured him it would be safe and if it is a concealed defect it
must be one that the Defendant himself knows about.
Mr. Lanham: If Your Honor please, it is the duty of the
Defendant not to take him into any place that is
page 53 ~ not safe. I think here very definitely the Court
said in this case here that he must, a merchant or
shopkeeper who maintains warerooms for exhibition, keep
the floors and passageways in a reasonably safe condition. It
is his duty to have the premises in a reasonably safe condition and to give warning of concealed defects. Of course, it
is our contention that is a latent or concealed defect. It is the
responsibility of the Defendant to know, it is his duty to
know, that that place is free of any hidden dangers where he
takes him. He has a right to rely upon the fact the Defendant wouldn't take him into a place with eoncealed danger.
This other case Mr. Broaddus speaks of where a man goes
into a service station and steps into a dark place-in this
particular case, a man is led back there by the company's
employee to that particular place and has a right to sue.
Mr. Broaddus: Smith was an invitee.
page 54 r Mr. Lanham: He went there to get gasoline. He
was an invitee as far as getting gas is concerned.
He wandered off, went into the place where the grease rack
was on his own. He wasn't taken there by an employee at
all.
Mr. Broaddus: If the Court please, the law I think is as
I have stated-in the Knight v. Moore case where a girl was
walking along and fell across a certain cable which she didn't
see, the Court said while the owner must give warning of
unsafe conditions which are known to him and unknown to the
invitee, such notice is not required where the condition is
page 52
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not open and obvious, but it must also be known to the owner
and not known to the other person.
1\fr. Lanham: An invitee has a right to assume the premises are reasonably safe for his visit in the absence of knowledge or warning of danger. He is not required to be on the
lookout for it.
:M:r. Broaddus: The Defendant objects to the
page 55 ~ amendment to Instruction B and the the refusal of
the Court to g·ive the instruction as presented. The
Defendant contends that even though the Plaintiff was an
invitee if he went into a portion of the warehouse that was
· so dark that lie could not see and had not been expressly
asked to go into that portion, and also when going into that
portion of the warehouse he stepped on a lawn mower, and
ihere is no evidence that the Defendant knew the lawn mower
was sitting in or near the aisle or where the Plaintiff would
]ikel:v walk, since this was a storage warehouse, and therefore
the Defendant was not aware of any hidden defect, that there
was no duty on the Defendant to warn the Plaintiff not to walk
into the dark and take his safety into his own hands.
Instruction No. C offered by the Defendant.

J u<lge Hooker: Instruction No. C as offered by the Defendant will be given.
pag·e 56

~

Instruction No. D offered by the Defendant was
given.

l\Ir. Broaddus: If the Court please, the Defendant wishes
to renew its motion to strike the evidence for the reasons previously assigned and for the further reason that the evidence
of the Plaintiff in this case does not prove except by conjecture how the Plaintiff was injured. The Plaintiff himself
says that he doesn't know· what struck him. He never saw
a lawn mower and he wouldn't have known he was hit by a
lawn mower unless 1\fr. Turner told him he was hit by the
lawn mower. On the other hand, l\fr. Turner said he didn't
sec the lmvn mower strike the PlaintHr, but when he jumped
down off of the packing goods cases he saw the lawn mower
sitting there and he merely assumed tl1a t tl1e handle of the
lawn mower had bit the Plaintiff. Therefore there is no
probative evidence before the jury upon which they can ren-
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der a verdict in favor of the Plaintiff in this case.
Which reason is assigned to those previously
stated.

The motion was overruled by the Court and Mr. Broaddus
excepted to the ruling of the Court.

In Court.
Mr. Broaddus: If the Court please, we asked about a diagram of the lawn mower which we 'cl like to file as Defendant's
Exhibit No. 1 and in questioning one witness we used this diagram. I suppose there is no objection to Defendant's Exhibit
No. 2.
The jury sworn for the trial of this case., having fully heard
the evidence, the instructions given by the Court, and argument of counsel, were sent to their room to consider of their
verdict to b~ given in the premises, and after due deliberation
returned with their verdict.
Mr. Broaddus: If the Court please, I would like to make
a motion to set aside the verdict on grounds to be stated.
.Judge Hooker: I will hear the motion at a later date. You
w'ill please set out your reasons for setting aside the verdict
in writing and submit them to me.
Court was then adjourned.
page 58 }

I, ,John D. Hooker, Judge of the Circuit Court
for the City of Martinsville, Virginia, who presided over the foregoing trial, do hereby certify that the foregoing is a true and correct stenographic copy of the report of
all of the testimony that was introduced and other incidents
of the trial therein, including· all exhibits or other writings introduced in evidence or presented to the trial Court, and questions raised and all rulings thereon and exceptions thereto in
the case of Harry L. Young v. Montgomery Ward & Company,
a Corporation, tried in the Circuit Court for the City of Martinsville, Virginia, on the 1st day of July, 1952 and it appears
in writing that the attorneys ha-\re had reasonable notice of
±he time and place when the report of testimony and other
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incidents of the trial would be tel)dered and presented to the
undersigned for certification which is certified within 60 days
after final judgment.
Given under my hand this the 20th day of December, 1952.
JOHN D. HOOKER, Judge.
No objection.
CLYDE B. LANHAM
\V. R. BROADDUS, JR.
I, J. D. Clift, Clerk of the Circuit Court for the City of Martinsville, Virginia, do hereby certify that the foregoing stenographic copy_ or report of testimony and other incidents in
the trial in the case of Harry L. Young v. Montgomery Ward
& Company, a Corporation, was filed with me as
page 59 r Clerk of said Court on the 27th day of December.,.
1952.
JESSE D. CLIFT, Clerk.
A Copy-Teste :
H. G. TURNER, C. C.

INDEX TO RECORD
Page
Writ of Error A warded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
R,ecord . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Notice of Motion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Dem11rrer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Order-November 16, 1951 . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
Bill of Particulars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6
Order-December 17., 1951 . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Answer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Order-March 6, 1912 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
Letter of Clyde B. Lanbam-June 25J 1952 . . . . . . . . . . . . . 9
S11b1Joena ......................................... 10, 11
Instmctions :
No. 1 ....................................... . 11, 46
No. 2 ....................................... . 12, 47
No. 3 ........................................... 48
No. 4 . • ............................. : ........ 12, 48
No. 5 ....................................... . 13, 48
No. 6 ........................· ............... . 13, 48
No. A ........................................ 13, 48
No. B ........................................ 14, 48
No. ·C ........................................ 14, 50
No. D ........................................ 1~ 50
Order-July 1, 1952 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15
Judgment-November 12, 1952 ........................ 16
Order-January 12, 1953 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
Notice of Appeal and Assignments of Error ........... 17
Notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
Witnesses:
Dr. F. P. Turner ................................. 19
Gerald G. Turner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21
Harry L. Young . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
R. B. Clogston ................................... 37
W. G. Hurd, Jr.................................. · 40
H. P. English ................................... 42
Certificates . . ..................................... 51, 52
Proceedings in Chambers . . ....................... 31, 461

~

['' \:l

l

