RULE 5:1~:BmFS

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4579
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 29th day of February, 19'56.
ANCHOR MOTOR FREIGHT, INCORPORATED, OF
DELAWARE,
Plaintiff in Error,

against
JAMES R. PAUL, ET AL.,

Defendants in Error.

From the Circuit Court of Chesterfield County

Upon the petition of Anchor Motor Freight, Incorporated,
of Delaware, a writ of error and 811,persedeas is awarded it
to a judgment rendered by the Circuit Court of Chesterfield
County on the 23rd day of September, 1955, in a certain motion
for judgment then therein depending wherein James R. Paul
was plaintiff and the petitioner and Southern Motor Express,
Incorporated, were defendants; upon the petitioner, or some
one for it, entering into borid with sufficient security before
the clerk of the said Circuit Court in the penalty of twelve
thousand dollars, with condition as the law directs.
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INSTRUCTION NO. 1.
The Court instructs the jury :
That is was the dutv of each of the defendants while operating· its respective tractor-trailer immediately before and at
the time and place of the collision:
1. To operate its tractor-trailer at a careful and prudent
rate of speed, not greater than was reasonable and proper,
having due regard to the traffic, surface, width and condition
of the highway, and any and all other conditions then and there
existing, and in such a manner and at such a speed as not to
endanger the life, limb or property of another;
2. To keep a proper lookout which requires not only that
each of the operators of the-said tractor-trailers look, but that
each operater see what can be reasonably seen, and that each
operator further take reasonably prudent action to avoid any
danger which an effective lookout would disclose;
3. To keep its tractor-trailer under reasonable and proper
control exercising ordinary care, diligence and f oesight for
the safety of the plaintiff;
4. To use the brakes on its tractor-trailer when necessary
in the exercise of ordinary care, diligence and foresight, to
avoid a collision; and

Each of these duties are continuing duties and must be observed at all times.
If you believe from a preponderance of the evidence that
either or both of the defendants failed to perform any one
or more of the foregoing duties, then the defendant or defendants so failing were guilty of negligence ; and if you shall
further believe that such failure was the sole proximate cause
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of the .collision and that the plaintiff exercised reasonable ca.re,
then you must find for the plaintiff against the
pagie 20 } negligent defendant or defendants and assess the
plainti:ff'.s .damages in accordance with the instruciion on damages.

J. G. J.
page 21}
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INSTRUCTION NO. 2..
'The Court instructs the jury:
That if you believe from the evidence that the plaintiff was
proceeding northwardly on Hay Road, stopped at its intersection with Route 360 for the '' Stop Sign,'' and looked to the
west for oncoming traffic on Route 360 and saw the tractorirailers of each of the defendants approaching from the west
:at a sufficient distance, u.nder the circumstances, to have waril'anted a prudent man in the exercise of reasonable care to have
,concluded that it was safe to proceed onto Route 360, then
the plaintiff was exercising reasonable care and,' therefore,
.had the right to proceed onto Route 360.

J. G. J.
page 22}
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INSTRUCTION NO. 3.
The Court instructs the jury:
That if you find your verdict for the plaintiff, then it shall
be your duty to assess damages, and in doing so', you may take
into consideration the following:
1. Any money expended for medical attention, apparatus,
-and medicines and such as may reasonably be expected to incur in the future as a result of the said injuries, if any;
3. Any bodily injuries sustained;
4. Pecuniary loss sustained by the plaintiff and such as he
may reasonably be expected to sustain in the future from
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his diminished capacity for earning money as the result of'
his injuries, if any ;
.
5. Physical pain and mental suffe!ing ~ndured by the plamtiff in the past, if any, and that which will be endured m the
future, if any, by reason of said injuries, if any;
6. Any eff eet of the injury upon his health, according to the
degree and probable duration of the ~ame, if any; and
.
7. Money reasonably and necessarily expended for repairing his truck, namely, $99.14•.
And from these, as proven by the evidence, assess Slllch damages as will fairly and justly compensate the plaintiff for any
injuries suffered, not to exceed the sum sued for in the Motion
for Judgment.

J. G. J.
page 23 ~

INSTRUCTION NO. 4.
The Court instructs the jury:
That if you find from the evidence that the plaintiff received
injuries to his left shoulder solely by reason of either or both
of the defendants' negligence, and you further find that at the
time of the reception of said injuries there was evidence of
arthritis in left shoulder of the plaintiff, and you further
find that said injury hastened the development or increased
the activity of the arthritis, and that thereby said plaintiff's
present condition, whatever you find it to be, has resulted
from such injury, then the plaintiff is entitled to recover such
damages as you may determine he has sustained from the said
injuries, or any of them, received in the accident, and you may
assess his damages in accordance with the instruction on
damages.

J. G. J.
page 24

r

INSTRUCTION NO. A.

The Court instructs the jury that the fact that the plaintiff
was injuried raises no presumption that the defendant was:
guilty of negligence, but on the contrary, the burden is upon
the plaintiff to prove by a preponderance of the evidence the
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negligence alleged against the said defendants in the Motion
for Judgment .
.A.fter you have considered the evidence for both the plaintiff
and the defendants if you believe that the evidence is evenly
balanced, or that the defendants' evidence outweighs the
plaintiff's evidence, then the Court tells you that as a matter
of law the plaintiff has not carried the burden of proof, and
your verdict shall be in favor of the defendants.

J. G.J.
page 25}

INSTRUCTION NO. B.

The Court instructs the jury that it was the duty of Mr. Paul
while driving his truck:
1. To exercise reasonable care in the operation of the truck;
2. To keep and maintain a proper lookout;
3. To have the truck he was driving under reasonably com. plete control;
4. To drive the truck at a careful rate of speed not greater
than was reasonable and proper having regard to the traffic,
surface and width of the highway and all other conditions then
existing ; and
5. To apply said brakes when necessary in the exercise of
ordinary care.
And, the Court further tells you that the observance of each
of the foregoing duties was a continuing duty on the part of
Mr. Paul.
And, if you believe from the evidence that Mr. Paul failed
to observe any one or more of these duties and that such failure
on his part was the sole proximate cause of the collision, or
effeciently contributed to cause· the collision, then you must
:find your verdict in favor of the defendants.

J.-G.J.
page 26}

INSTRUCTION NO. C.

The Court instructs the jury that if you believe from the
evidence that the sole proximate cause of the collision was
Mr. Paul's negligence, then you must :find your verdict for the
defendants.
·

J. G. J.
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INSTRU.CTION NO. D.
The Court instructs the jury that the stop sign facing the
plaintiff as he approached Route 360 while traveling on Hey
Road, not only required Mr. Paul to stop, but also placed upon
him the duty of remaining stopped until, in the exercise of
reasonable care for his own safety, he could safely enter .Route
360.
The Court further instructs the jury that if the driver of
the Southern Motor Express truck, as he approached Hey
Road while traveling on Route 360 saw Mr. Paul's truck approaching the highway, he then had a right to assume that he
would not enter Route 360 in his path at such time when his
vehicle was so close to·Hey Road as.to make Mr. Paul's entry
into Route 360 hazardous.

J. G. J.
page 28}
INSTRUCTION NO. E.
The Court instructs the jury that if you believe from the
evidence that the defendants were guilty of negligence and.
that the plaintiff was also guilty of negligence which was the
sole cause or which efficiently contributed to cause the accident, then you must find your verdict for the defendants even
though you may believe that the defendants were more negligent than the plaintiff since the law does not apportion negligence nor consider degrees of negligence, the plaintiff being
barred from recovery in this case if he was guilty of negligence in any degree which proximately caused or efficiently
contributed to cause the accident.

J. G. J.
page 29}

INSTRUCTION NO. F.

The Court instructs the jury that the drivers of the defendants' trucks had the right to assume that the plaintiff would
obey the law and yield to them the right-of-way to which they
were entitled, if you believe they were entitled to such, and)
therefore, if you believe from the evidence that the defendants
were entitled to the right-of-way, and that the plaintiff failed
to yield such right-of-way, then he was guilty of negligence,
and if you believe such negligence existed, and it was the sole
proximate cause of the accident, or efficiently contributed to
cause the accident, you must find your verdict in favor of the.
defendants.

J. G. J.

.Anchor Motor Freight, Inc.,, .&c v. J. R. Paul, et ·a.I
page :30}
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INS"TRUCTION NO. G.

The -C.ouTt instructs the jury that they must consider this
tease .solely upon the evidence before them, .and the law laid
,down in the instructions .of the Court, and they must not allow
.any sympathy which they may feel for any of the parties to
influence their verdict.
A v,erdict cannot be has·ed in whole or in part upon conjecture or sil.l'mise .or .sympathy, but must be based sol{)ly upon
:the evidence in the case and the instructions of the Qqurt.

..

J. G. JEFFERSON, JR.

•

•

•

:page 34}

OPINION.
This is ·a suit brought by James R. Paul against Anchor
lfotor Freight, Inc. and Southern Motor Express, Inc., for
injuries and property damage received in an automobile acci·dent on December 2, 1952, at the intersection of Hey Road·
:and Rt. 360. This case was tried by jury and the jury brought
in a verdict in favor of the plaintiff against both defendants
:in the sum of $8,500.00: Both defendants moved the Court
to set aside the verdict of the jury and this motion is n_ow
before the Court for decision.
The evidence in this case shows that James Wingate was the
driver of the tractor trailer of the Anchor Motor Freight and
that it was a conveyance for the hauling of automobiles, but
was empty at the time of the collision, and was proceeding
toward Richmond on Rt. 360, a short distance toward Rich·mond from the Elkhardt school. J. B. Colvard was the driver
-of the tractor trailer of the Southern Motor Express and was
loaded with textile piece goods, and was travelling on Rt.
360 toward Richmond and was slightly toward Richmond from
the Elkhardt School immediately before the collision. The
evidence shows that on approaching Hey Road there is a
,downgrade on Rt. 360 which extends back to about 1000 ft.
Hey Road enters Rt. 360 from the right of a person going
toward Richmond and there is a slight upgrade as it approaches Rt. 360. The evidence shows that James R. Paul
was driving :a dump truck, travelling on Hey Road toward Rt.

1
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360. The evidence further shows that the Southern :Mot(J[l"'
Express truck, as it approached Hey Road,- and ba:ck approximately to the top of the hill, was t:rnvelting- m its· right-hand
lane, which is the travelling lane; that the Anchor :Motor
Freight vehicle was attempting to pass- the Southern :Motor
Express truck from approximately the top of the hill to Hey
Road, and was travelling the top of the hill to Hey Road,- and
was travelling in the pas-sing lane. There was a
page 35 } direct conflict in the evidence between Paul and
Wingate and Colvard. Wingate and Colvard testified tiurt the collision occurred in the intersection of Hey Road
and Rt. 360, and Paul testified that he had gotten out into,
Rt. 360 and was travelling down Rt. 360 for some distance
when -the accident occurred. The Paul truck came to rest on
the right-hand side of Rt. 360 going toward Richmond at a
point 156¥2 ft. toward Richmond from the stop sign in Hey
Road, and the Southern Motor Express was- rammed into tho
dump truck. The Anchor Motor Freight truck went further
toward Richmond and came to rest across the grass plot in
the center of this four-lane road, about 75 to 80 ft. beyond thefront of the dump truck There was a direct conflict in the·
evidence between Paul and Colvard as- to whether or not PauI
stopped at the stop sign on Hey Road. Both Colvard and
Wingate testified that Paul came out of Hey Road and into
the truck of Southern Motor Express and that caused the
Southern Motor Express truck to go to its left and come in
contact with the truck of the Anchor Motor Freight. Paul
testified that he had cleared the intersection of Hev Road and
was going down Rt. 360 in the right-hand travelling lane when
I1e heard a noise behind him and looked back and saw theAnchor Motor Freight truck pulling away from Southern
Motor Express where it had been in collision; that the Anchor
truck continued down Rt. 360 in the travelling lane and hit
the concrete curb to the grass plot and came on down the
lane snn:fishing, and when it had nearly cleared him, the rear
of the trailer hit the left side of his truck and threw him
around in the trnck and he put on brakes and stopped his:
truck almost immediately; and that the Southern Motor Express truck was in the travelling lane immediately behind him
and ran into the rear of his truck and knocked him around
again. Paul also testified that when he stopped at the intersection of Hey Road and Rt. 360, he looked to his left and
saw the Anchor Motor Freight truck and the Southern Motor
l'Jxpress truck coming down Rt. 360 about 800 to 850 ft. to tlie
left; that when he saw he had plenty of time to enter the
road, he proceeded and was travelling toward Richmond on
Rt. 360 when he was hit. All three drivers of the trucks in-
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volved in this accident testified that the Southern Motor Express truck was in its ,right-hand lane from the fop
page 36 ~ of the hill to Hey Road. The driver elf the Sotttltt!"rn
Motor Express truck testified he saw the Paul
truck when he was 400 to 500 feet west of Hey Road. There
was no physical evidence on the ground to show where the
collision occurred.
In the argument of this case arid in the briefs :filed .no question has been raised about the correctness of the instrucffo:ns
given the jury by either the Anchor Motor Freight or Soliffietn
Motor Express.
.
.
'rhe verdict of the jury has resolved the conflicts in Ute evi-:dence in favor of Paul. Southerti Motor Express argues tliat
the verdict of the jury shonld be set aside as to them f dr two
reasons, first, that the evidence shows conclusively that Paul
was guilty of contributory negligence and, second, that Ptttd*s
owrt testimony exonerated them from liability; The Anchor
Motor Freight argues that the verdict should be set aside,
first, that if the verdict is set aside as to the Southern Mofot
Express, then the Court rhlist set aside the verdict as to .A:t1ehor
Motor Freight; second, that the plaintiff's testimony is impossible of belief by reasonable men; third, that the plai~tiff,
by his own testimony and the physical f act~1 was convicted
of negligence which was the approximate cause of his own
injuries.
.
The three drivers of the trucks involved in this accident
were the only eye witnesses to the accident and the testimony
of all three shows that the Southern Motor Express truck was
travelling on its right-hand side of the highway and in the
travelling lane, and that it remained in that lane until the
collision occurred. '11here is no direct evidence that any of the
vehicles involved in this accident were travelling at unlawful
speeds.
I am of the opinion that the evidence does not show any
negligence of the driver of Southern Motor Express and that
the verdict of the jury should be set aside as to the Southern
Motor Express and final judgement entered in their favor.
The verdict of the jury has resolved the conflicts in the
evidence as to where and how the accident happened in Pauls
favor, which means that the jury believed Paul's
page 37 ~ evidence as to where and how the accident happened.
The main question for decisidn is whether the evidence
sho~s, as a matter of law; that Paul was guilty of contribiltory
negligence.
It is argued by Anchor Motor Freight that even if Paul
stopped before entering Rt. 360 from Hey Road, it was negli-

~o
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gence on his part to enter Rt. 360 in the face of the approaching trucks.
Section 46-209 of the Code provides as follows :
"A person shall be guilty of reckless driving who shall(8) Fail to bring his vehicle to a stop immediately before
entering a highway from a side road when there is traffic
approaching upon such highway within 500 feet of such point
of entrance * * * ''
The evidence shows that the distance from Hey Road to the
top of the grade, looking west, was 1000 feet, and Paul testified
that when he looked to his left he saw the trucks to his left
800 to 850 feet away. Colvard testified he saw Paul's truck
when he (Colvard) was 400 to 500 feet from Hey Road.
This question was submitted to the jury under proper instructions and unless the evidence shows, as a matter of law,
that Paul was negligent in entering the road, the verdict of the
jury should not be set aside on this ground.
I am of the opinion that this was a jury question and they
having decided it, the Court should not set aside the verdict
on this ground.
·
I am, therefore, of the opinion that judgement should be
entered against the Anchor Motor Freight in accordance with
the verdict of the jury.
J. G. JEFFERSON, JR.
August 23, 1955.
page 38}
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ORDER.

This day came the plaintiff and the defendants, by counsel,
on the respective motions of the defendants, Southern Motor
Express, Incorporated, and Anchor Motor Freight, Incorporated, of Delaware, by their respective counsel, heretofore
made to set aside the verdict of the jury against each of them

Anchor Motor Freight, Inc., &c v. J. R. Paul, et al

11

on the :grounds that: :(1) the verdict is contrary to the law
:and the -evidence,. (2) for misdirection of the jury, and ('3) for
1errors committed during· the course of the trial as will ap:pear fwm :stenogr.apher 's transcript thereof;
And filre court having maturely :Considered defendants'
motions,, :after h.e:ari:n.g argument of counsel and perusing
.briefs .file~ i:s now of tb:e opinion that the motion of" defendant,
.Anchor .:Motor Freight, Incorporated, of Delaware, should be
,overruled and that the motion -0f defendant, Southern Motor
.Express., Incorporated,, sh-ould be :sustained.
Wherefore, it is considered by the court that the m,otion of
(defendant, Anchor Motor Freight, Incorporated, of D~ware,
·,to set aside the jury's verdict be, and the -same is hereby overTuled, and that the plaintiff, J runes R.· Paul, recover of the
1defendant, Anchor Motor Freight, Incorporated, of Delaware, .
·,the sum of $8~500.00, in accordance with the jury's verdict,
·with interest thereon at the rate of 6% per annum f;l'om th'e
.16th day of November, 1954, the date said verdict was ren.d-ered, as well as his costs in this behalf expended.
:page 39· } It is further considered by the court that t.he
·
m0tion of defendant, Southern Motor Express, In-corporate~ to set aside the jury's verdict be, and the same
is hereby su_stained, and that the plaintiff, James R. Paul,
recover nothing of defendant 1 Southern Motor Express, In,corporated, but that said defendant recover of the plaintiff
its costs in this behalf expended.
The defendant; Anchor Motor Freight, Incorporated, of
Delaware, by counsel, objects and excepts to the action of the
court in overruling its motion and in entering judgment
:against it and in sustaining the motion of the defendant, South•ern Motor Express, Incorporated, and in entering judgment
in its favor, and the ·defendant, Anchor Motor Freight, In•corporated, of Delaware, having indicated its intention to
:apply to the Supreme Court of Appeals of Virginia for a writ
,of error from and supersedeas to this judgment, it is ordered
that the execution thereof be suspended for a period of four
months, provided the defendant, -Anchor Motor Freight, In•corporated, of Delaware, or someone for it, within thirty (30)
days from this date, enter into a bond in the penalty of $12,-000.00, with surety to be approv:ed by the Clerk of this court,
-<londitioned according to law.
The plaintiff, by counsel, objects and excepts to the action
iof the court in sustaining the motion of defendant, Southern
Motor Express, Incorporated, to set aside the jury's verdict
:as to cdefendant, Southern Motor
Express, Incorporated, and
.
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in entering judgment in favor of said Southern Motor Express, Incorporated.
Enter September 23,. 1955..

J. Gr JEFFERSON,, JR.
Judge.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The' def e:ridant, Ancnor Motor Freight, Incorparated of
Delawaru, gives notice of appeal from U1e judgment of the·
c€lurt rendered herein ©11 SeptemTJer 23, 1955, and assigns the·
following errors: a:s required by Rules of Courl 5 :1, Section 4 ::
1. The court erred in permitting arr impermanent demonstration before- the jury by the plairrtiff of Ii.is theory of the
accident by means of magnetic models of vehicles in connection with scaled plats of the scene of the a:cciderrt, whicll models;
were· not of tne same scaled size in relatiem to: said plat as the·
actual vehicles involved in the accident and which said demonstra:tiori was not and co'l.IId not be preserved as- arr exhibit
evidence, fo the confusion of the jury and prejudice of this,
defendant.
2.. The- ccrnrt erred in the mimis·siorr arrd exclusion of evidence as sTuown by tire record.
3. The court erred in refusing this defendant's- motions to,
s~rike plairrtiff"s evidence, ma:cfo respectively at the conclusioru
~f plainti:rf 's eviderrce and renewed at the end of all the evidence, and to enter final judgment for this def errdant as a:
matter of Hrw orr the gninmds that the plaintiff did not carry
the burden of provi:rrg this deferrcTant guilty of negligence•
because the plaintiff's testimony was incredible and impossi-·
ble of heliief and timt plaintiff was- guilty of rregligerrcB> as a
matter. Ol:f laiw barring irec<Jvery.
page 41 ~ 4. Tne court enecI in ref'nsing to- set aside the
.
. verdict of the jury agairrst this defendant and to,
~nter final judgment f<!Jr it orr the ground that the plaintiff
was guilty of negligence wiricit was a bar to his; rec@very as a
matter of law.

in

,Arich-Or
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5. ·The c~utt erred hi gra:ntii).g the Motigµ o.f: ·S.011t;lier:h.
:Motor Expres.s, Incorporate.a. tq .s.et ,asi'1e th.e jury'.s verdict
;against it ·with§mt .also gr.anti.I}g this def,eI1d,aJ).t_s mqtj.oµ tp set
;aside the jury'.s ver.dict _sJ,s tg this 4efe;ndftHt.,
6..- Tlie · coµrt er;red i;i;t .enteriµg ju¢j.gllle;tJt i» favor c<)f the
j>laintiff ,against thi.s fl.ef.ep:d~pt., . ·
.
7. The court er:re.d m entermg Jll.dgIT1e11t 111 f.ayqr Qf South,.
.e:rn Motor Expr.ess_, I;nc.orpor~te,d_; ·

A. SCOTT ANDEtSO}f
,J,I CALVITT QL.A~KE, J~.
:901. ;l\I:ut:u~l ;61jj1djI]'.g

'.Richmond 19; Virgip.ia
.. . _
Attorn.eys f.9r Ancho'r MQt<:>t
;F'reiglttt I11C:,,, 9£ Pel.fJ-w.iJ,'re_.

Filed this 17th 'dl:iY Pt N&>vemb'¢;r 1.95.$.,

LEWt'S D. VADEJ{~ JR;, 'CT~;r\,
'·"'

.'ii

ASSIGNMENTS :OF dROSS-ERR.dR.
The plaintiff ·assigns the following c:r:~ss-.ertoi·s as requfred

iby Rules ,(ijt Court; 5·:1;- Section 4,:

- 1. ·The court erred in su:staitting the -motion :of deferldatli
:SOUTHERN '.MOTOR
EXPRESS
- fNCOltPORkTEB
W· . s~f
.
.
!
...
·-'
'

•aside the jucry's verdict as tq gefendant, 'SOUTHERN MOTOR
EXPRESS, IN'CO'l{PQRAT:JUD, -and iii entering j:~1dgment i:n
favor ·of said SOUTHE:B;N i\!OT,O'.B, .:EX:?R]!SS1 j:N"Q9l.t.P9,.
!RATED.
Dated this 28th d/iiy (of' -:ti ove:tnber, -1955_.

ill.AR.RY P.
.. A.N'DERSON:
'-.JR..'
-·

'

'

_Sa.tt~!tield, Andersop. & Bla:nt9n,,
p06 ·Travelers Bu:ildingf

Ridtmond, ·Virginia:,

'

r0ottiisel for Plaint{fi;..
·Filed .this 29th day '.of ·November J.9,pQ.-

Jt®WlS J]J.. ·:Y:ADEN, JR., Clerk.
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ASSIGNMENTS OF CROSS-ERROR.

Comes now the defendant, Southern Motor Express, Inc.,
and makes the following Assignments of Cross-Error under
.Rule 5 :1, Section 4 of the Rules of the Supreme Court of
Appeals of Virginia;
1. The Court erred in refusing this defendant's motions to
strike the plaintiff's evidence made respectively at the conclusion of the plaintiff's evidence and renewed at the end of all
the evidence, and to enter final judgment for this defendant,
on the grounds that the plaintiff had not shown any actionable
negligence, and because the plaintiff's testimony was incredible
and impossible of belief, and that the plaintiff was guilty of
contributory negligence as a matter of law that barred recovery as to this defendant.
2. The Court erred in refusing to set aside the verdict of the
jury against this defendant and to enter final judgment for it,
on the ground that the plaintiff was guilty of contributory
negligence which was a bar to his recovery.
3. The Court erred in permitting the plaintiff to introduce
certain evidence over the objection of this defendpage 44 } ant.
·
4. The Court erred in granting certain instruc.
tions on behalf of the plaintiff over the objections of this de·
f endant and refusing other instructions tendered by said de.
fendant.
RICHARD L. WILLIAMS.
Filed this 29th day of November 1955.
LEWIS D. VADEN, JR., ClerL

•

•

•
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;Page :3 l}PHILLIP BROOKS,
' ia ·witness fa1tradllloe.d iR behalf ,of the pl:ai:nti~ first
;being ~y .sworn,., .te.sti:fie.d ~s f@Jll@W.'6·: .·

_DffiiE09.'.' F~~UNATION..
:By 'M:r:~ ·Har.ry AmderBOOJ.-:
Q. -Giv.e rois yl@lll:r ifRtJ!l :n:am~ please..
A. Phillip Br.o@k-s.
lQ. What is ·ylOUil' ceooupation1
A. :S.urV!ey.or~
1Q. How .long 1ha~ _yo.u he.e-.n :a :surveyed
.A. ·Twen(j;;y yea.Ts..
,Q. Are y1»u :a aerti'Hed ·surveyor 1
A. Yes, si·r.
Q. Where is jl<O;nil' -0ffiee located.!
A. Mam :St~e:et in -Richmond.
Q. Did yo:a hav,e occasion to m,alke :a d~aw'i:ng Df Route '36@
:showing the:ve.on Hey Road·$
A. Y~s, ·sir..
·Q. Mr. B-ro@ks, plea~e fak,e h0ld of this map 'here, now
·would ~u st-ate to these gentlemen. .of. the .3uey :a.Rd the Court
:'if you made thls dr.awingf
A. Yes, ,sir,
(Q. When was th:at made·j
:page 4 '} A, April 26., 1'954.
·
Q. Did yt0u ,check the recards t8f the ·Sta.te High·way Department or the En.gi:neering Department ,.or 'wn.-atever
,department you have to check with to deteTII1.in.e wheilb.er the
:physieal centour ·shown .on that map and the mon11rnents were
the same .on December 2, 1952 :as th~y ~.er.e .on .tihe \date you.
:made that ·plaiP/
A. That's cornect, yes, ·sir.
·Q. What is the ,scale ,of that map?
A. One inch ,equals five feet.
Q. That -means ·one inch on that :map cequais 1iv:e feet on the
:actual gr,eund, fa that righU
A. Thaf's right,· sir.
Q. I notice there ·ar.e telephone pales destgnated on that
map. First of all, I want to introduce this :a-s Plaintiff's Ex1:tibit No. 1, that is with your permissl,oa
A. Y.es, ·sir:.
·
Mr. Clarke: If Your Honor please, ·I '\Would object· to ~
'.introduction of that until he finishes questioning the witness
.about the location of the poles at the time -of the accident ·and
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Phillip B~"Ooks...
.as .they·,a.re. n~ sn6WJI. 0Ii this--_pla:t.. In: etlier· werds, he ap.,
parent1y iis; g@i:n:g. to. try and. prove: SiOmet.hing by the' looation
&f- tw p6les.. I want toi make· sure· that tJie· p·oles ar&
· page 5, J -where· tlaey wen· en th,t d«te 0-i· tie accident ..
Q.. Would yem spread tne' map wt" beieJre) y€iiu· alid would
you tel:U ~· tTo.is~, sir, I see a p&le here· 'to· :the' ·right cilrf. the Hey
Road intersection,, toi the' immfd'iate' :rig:hU
A .. Ye's,. sir..
Q.. What is; the number' 0f' thl.tt p(i))let'

A•. N01•. 1S.J'h..

.

.

_

Q. The next pole~ fu.;rtner· t01 the- right,. wba:t is; tl:ei ttumbel."
e-f that polet
A ... 18i..
Q.. Na~. 1.7,, deeS' that a:ppea:r· en ye:mr' ma.pt
}~... N ()), sir,, it does, ne-t.
Q... Y~ lrave· testm'.ed tilutt the- variotrs it5M;- land ma!l'ks:
and mo11t1melllts,. mid. t!i:e widtn and coustructi0,n . 9-f the road
iifil: the same' as: at the· time· ef the aooident,. that is it ilS the•~mei wb.etr yeu: made tnfa map, as it was oo December- 2,-1952 f
A. That's, ;i;ig&t,. yes:',, Slir..

Mr-.. Ha:rry Anderson:· Is· tn:e'r'e any o bj'ection 11BW"t'

M.r. Clarke·: Did this mart check the poles;? I want toiknow
wJaetnei:- Il.e- chec!eJ that with: the· Virgi:mi:J Electric:
Jage· 0: J an4'. Power' Cempany. That's: what I want t01 know~. ·
.
Mr... Harry A:rrders@n: I h2tve asked him that...
:Mr;. Cfarke :· Ywr- He-nor, I do' not object to'. the' plat,. but:

J W&'ijJ(ij_: J.iike• fa: re·serve· th'.e' qtr-estia-n a:s· to t:fi.e' le"c.a"'tion of theS~
poles:
_ . •.
.,
.
.
_

. The· Cotrrt :· T~at will oe· ff ~m!'~faon· for· yo11 a'lJ to· decide,..
either· put ~rr tErstimony a:s ~o) wn~the:r' they were· there- @or not ...
Mr: Cfarlre':· All tight,. sir;. I will: co'Ver.' it ot.l' cross examination.
Mr. Ha:n•y Anciersorr:· Your'_ Hc:no<r; we ask tiittt tnis bet
introdtrce--d' into~ eviderroo a:s Plaintiff's: Exhibft NO'. 1..

Note·:: $'aid plat is now marked' a:n:d· :tile~ accordingly~.
Q~ N ttw would. ye11 faike· ·a fook a:t thi's nra1r and· determin~
whether· ft is the sa"'me' .tES: tfutt one' which hais; Just heim: intro:...
ih1ced ·ili1! fiicience-Y·

.M:r:. B:re;mne:r;: We• :admit that,. .sir..:.
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Phillip Brooks.
A. Yes, sir, that is an identical copy of this other one.
Mr. Harrv Anderson: If Your Honor please, this is a copy,
and we ask that that be introduced as Plaintiff's
page 7 ~ Exhibit 1. 5.
Mr. Clarke: Why do you want two of them in 7
Mr. Bremner: Certainly we do not object to his using it,
Your Honor, sir.
Note: At this time Mr. Harry Anderson tacks up said
plat on a large easel.

·Q. Now would you mark on this plat the numbers of the
telephone poles which you have just testified to 7
A. Yes, sir ( witness doing same).
Q. Now use your ruler and square and so forth so that you
can mark off the distances Now would you tell us the distance from the eastern extremity of the stop sign island to pole

IB?

.

A. You mean perpendicular with the road line 7 .
Q. Yes.
A. 156¥2 feet.
Q. Would you indicate that, would you put 156% feet and
draw a line from that pole to the stop sign?
A. (Witness doing same)
Q. Would you measure the distance from the eastern extremity of this stop sign to the western side of Hey Road 7
A. To· the western side?
· Q. To this side right here (indicating).
page 8 ~ A. That is the eastern side.
Q. The eastern side then.
.
A. 161/2 feet.
Q. Would you put that on the map, please?
A. (Witness doing same)
Q. Would you measure the distance from this point which
you designated 16¥2 feet from across the road to the eastern
extremity of the stop sign around to a point up here on an
arc where the arc of the road ends?
.
A. Yes, sir, that would be 59:fh.
Q. Would you measure from the point where the arc ends
which you designated, where the arc ends to a point opposite
pole 18 and tell us how far that is 7
A. 94 feet.
.
Q. How wide is it across Route 360 from the edge of the
.
concrete curbing here to the north line of Route 3607'
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Phillip Brooks.
A. 25 feet.
Q. Would you indicate that on the plat, please?
A. (Witness doing same)
Mr. Bremner: That is the width of the road, is it?
Mr. Clarke: Yes.

Q. Of course this line here does divide that in half, in other
words, would it be 12'% feet, each lane T
page 9 ~ A. Yes, sir.
.
Q. Now I ask you, Mr. Brooks, assuming that
this model i& on a scale of one to five, the same as your map,
· would you tell us how long that model representing the actual
truck would be? (Indicating miniature car)
A. This would be 20 feet long and it is 71h feet wide.
Q. Now would you measure this tractor and trailer and tell
us how long is the over-all length, please?
· A. 30 feet long and 8 feet wide.
Q. Now would this other one be the same?
A. (Witness measuring same) The length is the same, the
same width, too.
Q. Would you measure just the trailer there Y
A. 22 feet.
Q. How about the tractor?
A. 8 feet to where the trailer buts against the tractor.
Note: Said plat is now marked and filed as Plaintiff's
Exhibit 2.
Mr. Clarke: Would you ask the witness when that was
made and properly qualify that one, too, as to when that map
was made?
·
A. April 26, 1954.
Q. Did you check the various items which appage 10 ~ pear on that map "to ascertain whether they were
the same as they appeared on December 2, 1952 Y
A. Yes, sir.
Q. You may give ine that back, Mr. Brooks.
I have here another plat which purports to be a copy of
Plaintiff's Exhibit No. 2, is that correct?
· A. That's correct, sir, that is the same in every detail.
Q. In every detail?
·
A. Yes, sir.
Q. Would you place the pieces of tracing paper up here
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:so t'hait -we may be ·ablLe t.o place them in the future on this
:ma_p, iniIDther words, place identification marks on there so that
"1-V:e can pl:ac.e it over the same .spot :again Y
.A. I fhink yon rould mark the same spots in order to re:tr.ace i~, is that the idea y.ou have in mind!

,Q. °Y(BS,
A. All right, .sir. I will mark this. I will mark it ·" cri0ss
:match L'-' This part here will he "match 1,'' then wh:en the·
.tracing is put .over they can print it any place over there
:again. Lsuppo.se that is the idea you want.
Mr. Clarke'! Is all of this necessary to try ·a law case, Yll>ur
Honor Y It looks to me as if we are taking up an
:page 11 } :awful lot of time here. I hope the Court will give
us as many days to try our part as the plaintiff is
:apparently going to have.
·
Mr . .Anderson: The plaintiff will be through its case in a
-very short time. We will probably take less time to put fCi>Ur
,case on than vou all take.
The Court:· Go ahead.
Mr. Clarke: All right, but I don't know what it '·s -all about.
.A. I will mark this place :as "match number 2. n
Mr. Scott Anderson: Excuse me for interrupting again, but
I think for the purpose of the record that counsel for the
.defendant, Anchor Motor Freight, would like to note an objection here to this surveyor making a map in Court here
wherein he is superimposing on another one without explanation of what this is all about. Also the use of magnetic models
:here which have not been shown to be duplicates or correct
-representations of the vehicles involved in this case, all to the
.
prejudice of this defendant, and we would like to
J>age 12 '} note our objection.
'The Court : Objection overruled.
Mr. Anderson-: N:ote the exception.

·Q. Now would y.ou do the same thing with this piece of
J>aper?
Note: At this time the witness again marks another piece
of tracing paper..
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Phillip, Brooks:
CROSS EXAMINATION_
By Mr. Bremner:·
Q. Mr. Brooks·, when yorr make· a measurement. from thei
west side of Hey Road where. the, circl~ ends, the furtherest.
point west to the furtherest point east where the circle. ends; om
Hey Road,. what would that be·t
A. I did not make it further from tbie fu:r-tl!rer point west,,
I measured from the furtherestQ. I understand thatr but I am askin.g you to do it now..
There is no reason you cannot measure that now, is there'?
A. From the furtherest point west, I couhl measure it now 1,
yes ..
Q. Would you do that, please 'I.
A. The furtherest po.int west of tne circle. to where nowt
Q. 'Where is the end of th-e circle here 1
A. Right there.
.
Q_. Where is the traffic cir~le on Hey Road11
page '13. ~ doesn't it come around this way (.indicating) ¥
A. Yes~ sir.
·
Q. Well,. I want from where the circle ends. here,, where,
does the· circle end right here 1
A. You are talking about a perpendicular line to the road t
Q. Well, you drew. this map, whe-re d@es it go into a straight
:road!
A. Y o.u said the point furtherest east.
Q. All right, j,ust forget about east now. Which point
would you say.A. Now which point do you. want, tOJ the east or further
wesu·
Q. Are· you asking me or am I asking you'?'
A. You are· asking me, but I don't quite understand you..
You told' me the furtherest point and I don't exactly understand because now you have said something. a.bout over here·
(indicating on plat).
·
Q. All right, for get th~ previol:IS question. Now point o·ut.
where the circle on the western side end's,. in other words,. becomes straight on the road'.
·
A. AU right, I can do that, sir.
Q. W oald you put an X mark on there t
A. Yes, sir.
page 14 ~ Q. Now put a similar mark where the, circles ends:
on the east side ..
A. I already have that, sir.
Q. Now measure the distance from that mark on the west
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side of the Hey Road to the mark on the east side of Hey Road.
A. 1141h feet.
Mr. Harry Anderson: Are you going to get him to mark
that in there.
Mr. Bremner: Yes, better mark that in there.

Q. What is the distance from the north of the stop sign
here, this island, to the southern edge of the east portion part
of the highway Y
A. You mean this line here extended?
Q. Yes, sir.
A. This is on a line with this right here, it is 38 feet. That .
is the side of the island to the northernmost point of this
traffic island.
Q. That is the southern portion of the grass plot, isn't it?
A. Yes, sir. I said to the northernmost point of the little
island there.
Q. And I believe you said the road was 25 feet wide, didn't
you?
page 15 ~ A. It was 25 feet from the southern point of the
grass plot to the edge of the pavement at this point.
Q. So that the distance from the circle to the highway to
the northern point of this island is 13 feet, is that right?
A. That's right, sir.
CROSS EXAMINATION.
By Mr. Clarke:
Q. You have drawn with one line and a great deal of clarity
this eastern edge of Hey R,oad as it runs into the southern
edge of 360. Actually that hard surface is just laid on there,
it is no curbing o~ there, no destinct line, it is no curbing
following the eastern edge of Hey Road?
A. No, sir.
Q. Or along the southern side of 360?
A. No, sir, just the edge of the pavement.
Q. So that the edge of the paving varies some, doesn't it?
A. You mean a ragged edge?
Q. Yes, it is a little wider in some spots than in others, isn't
it?
A. Not along the edge of Route 360 but back in here it is a
little ragged (indicating).
page 16 ~ Q. When you say "back in here" you are talking
about back in Hey Road Y
A. That's right, yes, sir.
Q. ·Now to the east or along the eastern edge of Hey Road
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as it approaches and enters into Route 360 it is a considerable
shoulder there, isn't it?
A. Yes, sir, there is a shoulder.
Q. And that shoulder is along at the same height of the
hard surface, isn't it?
A. No, sir, it slopes from it for drainage.
Q. I understand it slopes from it, but it abuts up against
it even, does it not?
A. Yes, sir.
Q. So that cars can run off the hard surface and over onto
the shoulder and come out of Hey Road onto 360, can they not?
A. Yes, sir, I suppose that they could.
Q. It is a well packed shoulder, is it noU
A. Yes, sir.
Q. One measurement which was put on here is 591h feet.
Did that follow the circumference of the curve around there¥
A. Yes, sir, it did.
Q. From a point where¥
A. Perpendicular to this traffic .stop sign over
page 17 ~ to where it hit this line of this curve here (indicating).
Q. Actually there is no definite stopping point where you
:finish up with the edge of Hey Road and get onto the edge of
360, they blend together somewhere in this circumference¥
A. Yes, sir, this is the point that the width is carried on
through (indicating).
.
Q. Where they come together could he a couple of feet
either side of that mark you have there, it isn't that definitely
laid out, is it¥
A. No, sir, no.
Q. No, what¥
.
A. No, it is not definitely a point, but the point of the curve
is definitely here where the curve comes into the straight line
(indicating) .
Q. All your measurements you have taken here now as to
these telephone poles and things are from the edge of this
island, not from the stop sign itself¥
A. That's correct.
Q. And the stop sign ·is in the center of the island¥
A. It is in the center this way (indicating) but more north
than it is to the center of the other, you see (indicating).
By Mr. Bremner:
page 18 ~ Q. When you made that survey can you tell the
Court and jury how far back west you could see
from that stop sign, back west up toward Amelia¥ ·
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J. B. Colvard.
A. Yes, sir,, with my other map I have a profile of the grade
of the road which will show it exac.tly.
Q. How far west?
·

A. I can't remember that but I can take the map and tell
,YOU.

Q. Well, I w.ant you to look at the map. ·
A. All right. This line represents the grade of the road,
this dark line here, and this is a point opposite the sign, the
stop sign in the center of the road. And this is 14 here (indi.cating)., that would be one thousand feet from here that you
c0ould see, that is as far as I have taken it.
Q. You can see 1000 feet to the west then, is that right, sir!
A. That's right, .sir.

RE-DIRECT EXAMINATION.
:.By Mr. Harry Anderson:
Q. What is the grade from that one thousand foot mark

to the left down to the stop sign, how much falU
A. 30 feet.

Q. In .other words, from the point there on your
page 19 } le-ft it is 30 feet higher than it is down by Hey
Road by the stop sign, is that right Y
·
A. That's right, sir.
Witness stood aside.

J. B. COLVARD,
witness introduced in behalf of the plaintiff, first being duly
:sworn, testified as follows:
·

:a

DIRECT EXAMINATION.

::By Mr. Harry Anderson:
Q. You are Mr. J. B. Colvard, is that correct Y
A. Right.
Q. You were the operator of which vehicle in this accident!
.A. The Southern Motor Express.
'
·Q. Can you describe the ·vehicle you were operating!
· A. You mean the size or whaU
·Q. The size and all that, yes.
A. Well, it is about 45 feet long, the tractor and trailer.
The trailer was 32 feet long, hooked up to the
page 20 ~ 'tractor it measured about 45 feet.
Q. Trailer was how long!
1
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J. B. Colvard.
A. 32 feet.
Q. What were you carrying on December 2, 1952, were you ·
·
·
loaded?
A. Yes, sir, I had textile piece goods.
Q. You were fully loaded?
A. Yes, sir.
Q. What kind of brakes do you have
A. Air brakes.
Q. Six-wheel air brakes or eight wheels or whaU
A. Well, I was pulling a tandem trailer, that would make it
eight wheels.
Q. Eight-wheel air brakes¥
A. Yes.
Q. And what was your speed, sir, when you first saw Mr.
Paul's vehicle?
A. It was probably between 30 and 35 miles an hour.
Q. Mr. Bremner mentioned a while ago that there is clear
visibility, no obstruction from the stop sign to the top of the
hill, the direction from which you were coming. It is also
true, is it not, that there is no obstruction in the visibility,
and that the visibility is clear from the top of the hill where
you were coming down to the Hey Road interpage 21 ~ section Y
A. You mean could I see iU
Q. Yes.
A. Yes, sure.
Q. No obstruction theref
A. No.
Q. How far were you, sir, when you first saw Mr. Paul, how
far were you from him?
A. Oh, I first noticed him I guess about four or five hundred
feet back up the road.
Q. Would you say you were on the top. of that hill, on the
crest of the hill, or just below the crest Y
A. Well, I was down a piece from the hill.
Q. Was the Anchor Motor Freight alongside of you, did
you notice that?
A. Well, I knew he was close behind me, but I didn't know
just right where he was at at that time.
.
Q. You didn't know he was up alongside or pulling alongside to pass you Y
A. Not at that time, no.
Q. And isn't it true, sir, do you recall when you came to
rest the right front of your truck was up underneath the body
of the dump truck?
·
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A. It was in front of his back wheel. My front, right front
tire wa.s in fr.ont of his back wheel. In other
page 22 ~ words, his back drive wheel was hung behind my
bumper, wedged in between it and my front wheel.
Q. And isn't there a steel girder there in the back of the
truck which your right fender had run into Y
A. A steel girder on whaU
Q. On the dump truck, on the frarµe of the dump truckY
A. It had a steel body on it, yeah, uh huh.
Q. And your right fender and the right front was into that,
is that correct Y
A. It was wedged up in under it on the side not the back,
under on the side of the truck, you see, like that (indicating
with hands).
Q. And you were approximately in line behind the dump
truck, were you not Y
A. In behind Y
Q. In other words, you were in the same lane of travel that
he was in, is that correct Y
A. Well, he never did even get -in the lane of travel as far
that goes.
Q. He did not get in the lane of travel Y
A. No, he came out into the side of my tractor, and knocked
me over against the. Anchor carrier. He was, well, when he
stopped he was still on the shoulder of the road, he wasn't
completely on the road.
page 23 ~ Q. And when the vehicles came to a stop, sir, the
. front of your tractor was approximately at that
pole 18 on the map there, isn't that true Y
A. I wouldn't know, I never took notice as to the number
of the pole or what pole it was at, no.
Q. But there was a pole there, you noticed thaU
A. I guess there was, yes.
Q. What happened to the Anchor Motor Freight, it zigzagged on down the road and straddled the island there, didn't
iU
Mr. Scott Anderson: We object to counsel for the plaintiff leading the witness. He has not called this witness as an
adverse party at all, and he is not a party to the suit. Tt is
his witness and he is leading him.
Mr. Bremner: Your Honor, my objection is this. He asked
a question and then he proceeds to answer it himself. I don't
think that is according to the rules of evidence.
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James Wingate.
The Court: No, you can't do that, Mr. Anderson, certainly
when he isn't an .adverse witness ..
page 24

~

By Mr. Harry Anderson: (Continued)
Q. What happened to the Anchor Motor Freight Y
A. He sideswiped along beside of me and continued on up
the road and wound up across the grass plot, as you said.
Q. And he was how far in front of you and the dump truck
where you came to rest Y
A. I would say approximately 50 to 60 feet, something
like that.
·· Mr. Bremner: No questions at this time.
Mr. Clarke: No questions at this time.
Witness stood aside.
Mr. Harry Anderson: Your Honor, I would like to call this
next man as an adverse witness, that is Mr. Wingate.
Mr. Scott Anderson: That will have to appear from the
witness' testimony I believe.
The Court: He was a driver of one of these
page 25 ~ trucks, wasn't he Y I will say he is an adverse witness, go ahead.
Mr. Scott Anderson: Note the exception.
JAMES WINGATE,
being called as an adverse witness, first being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Harry Anderson:
Q. What'is your full nameY
A. James Wingate.
Q. What is your occupation?
A. Driver.
Q. ForwhomY
A. ·Anchor Motor Freight.
Q. Were you driving for Anchor Motor Freight on December 2, 1952!
A. That's right.
Q. Along Route 360?
A. Yes, sir.
Q. How long is your tractor and trailer Y
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James Wingate.
A. Forty-five feet.
Q. It is an autocarrier, isn't iU
A. Yes, sir.
Q. You were empty that day!
A. Yes, sir.
Q. How long is the trailer T
A. 32 feet.
Q. You and the Southern Motor Express are the same
length then, is that right, your tractor-trailer is the same
length as Southern Motor Express!
A. Well, I don't know.
Q. You heard Mr. Colvard testify, didn't you!

page 26 }

Mr. Clarke: I do not believe he is called upon to comment
upon the accuracy of another witness' testimony. I think that
is ridiculous.
·The Court: The jury has heard this other man testify to
exactly the same thing that this man has testified, so I think
it is perfectly obvious to everyone that they were the same
length.

'.Q. Mir. Wingate, how far away were you when you fir~t
.saw Mr. Paui's vehicle?
·
A. Well, I did not see Mr. Paul's vehicle until the impaet,
when I seen Mr. Paul's vehicle was when it came into the
side of the Southern Motor Express. It was like
page 27} that.that it happened (witness snapping fingers).
Q. You said you did not see Mr. Paul's vehicle?
A. When I first got a glimpse is when he came into the
right front of the Southern Motor Express.
Q. You were operating your tractor and trailer side by
side with the Anchor Motor Freight, were you not T
A. Well, I would say I was.
Mr. Scott Anderson: 'This man was driving Anchor Motor
Freight.
Mr. Harry Anderson: Oh, e:xieu.se me.
·Q. You were operating your tractor-trailer side by side
with the Southern Motor Express tractor-trailer, were you
· not?
· A. I would say I was bumper-length or so ahead of the
'Southern Motor Express at the time Paul came into the side
of him.
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James lt..ingate.
Q. You were attempting to pass the Southern Motor Express, weren't you Y
A. Yes, sir.
Q. You were picking up speed, weren't you 'l
A. Well, I was attempting to pass him.
Q. Isn't it true that a vehicle such as yours when it is not
loaded is harder to handle 'l
A. No, sir.
Q. It is noU
page 28 ~ A. No, sir.
Q. It is just as easy to handle unloaded as it is
when it is loaded 'l
·
A. More so.
Q. It is'l
A. Yes, sir.
Q. In view of. the fact that the condition of the road was
slippery, it was raining and snowing that day, was it not?
A. It had been raining, yes, sir, but at the time it had quit
raining, I believe, the road was wet.
Q. The road was slippery then, wasn't it'l
A. Well, I didn't slip, I couldn't, I mean I Q. You were in the process of passing the Southern Motor
·Express and you and the Southern Motor Express collided,
is that correct?
A. When Mr. Paul came into the side of the Southern Motor
Express, the right front of his tractor, and then he forced the
Southern Motor Express over into me.
Q. Where was the cab of your tractor-trailer at the time of
the impact in relation to the Southern Motor Express 'l
A. Right about his hood.
Q. So that you could clearly see over then,
page 29 ~ couldn't you, to your right, couldn't you see over
the tractor, the nose of the tractor of the Southern
Motor Express, couldn't you see over to the right 'l
A. (Pause) At the time if I would turn completely around
this way I could no doubt have seen over it (indicating).
Q. When you are driving down the road sitting in a position. like this (indicating) and a:nother car is over to your
right and you pull up alongside of it why you can see, can you
not, over to your right to see what is ahead of you 'l
A. I could see what was ahead of me.
Q. You could see what was ahead of you'l
A. What was ahead of me, yes, sir. I was in the left-hand
lane, the passing lane. I could see what was straight ahead
of me, yes, sir.
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Q. Couldn't you see what was ahead of the Southern Motor
Express as you pulled up Y
A. Ahead of him, there was nothing ahead of him.
Q. There was nothing ahead of him?
A. No, sir.
Q. Couldn't. you see the Hey Road intersection?
A. Could I? No, I couldn't see the Hey Road intersection.
Q. You did not see the Hey Road intersection at
page 30 ~ all then Y
A. No, I didn't see the Hey Road intersection because when I pulled out back up the road to pass the Southern
Motor Express would block my view, you see, from the Hey
Road intersection.
Q. At exactly what point here did the Southern Motor Express and you collide, can you show us on the map there?
A. No, sir.
Q. Was it at the intersection or was it further down from
the intersection?
A. When Mr. Paul came out into Southern Motor Express
to me, it was like he came out on an angle like, you see, and
naturally he was still in the intersection when he hit the
Southern Motor Express, it veered out like (witness indicating with hands).
Q. What happened to you?
A. And then he forced the Southern Motor Express over
into me.
Q. And then you ran up on the grass island there, is that
right?
.
A. It forced me into the curb, and when I stopped the truck
my front wheels of the tractor were over the island, yes.
Q. At approximately how many feet after you
page 31 ~ were run off over the island by the Southern Motor
Express did you come to rest?
A. Well, approximately I would say 30 feet.
Q. Thirty feet?
A. Yes, approximately.
Q. In other words, when this tractor and. trailer that you
were driving beside came over you said the reason it came
over was .because Mr. Paul forced it over, is that right, the
Southern Motor Express now?
A. I know when he hit he came over into me.
Q. All right. That forced the Southern Motor Express
over into you, is that correct Y .
A. That is what I would say, yes, sir.
Q. I mean did it hit you or didn't it?
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A. Sure he hit me.
Q. .And thirty feet after that you came to rest straddled
upon the island, is that right, that's what you just said.
Mr. Clarke: Let him finish. You ask him a question and
don't give him a chance to answer it. Then you jump right
in and say, "That's what you just said."
Q. And I repeat, that is what you just said, do you wish to
change that now?
A. What was your question again, sir Y
Q. I asked you how far from the point where
page 32 ~ you and the Southern Motor Express collided, how
. far from that point was it until you came to rest,
that is to the point where you came to rest straddled across the
island, and you said 30 feet, I ask you is that statement correct?
Mr. Clarke: May we ask counsel for the plaintiff to make
that question a little more specific. Might he say where they
first came together or-The Court : ]'rom my recollection the two questions were
not exactly the same.
Read back the first question.
Note: At this time the first question is read back.
Q. (Continued) How many feet would you estimate approximately from the time that the. Southern Motor Express
and you collided was it to the point where you came to rest
straddled the island Y
Mr. Clarke: I again would like to askThe Court: There is no objection to that one,"take a seat.
Mr. Clarke: I would like to save the point.
The Court: Save all you want, but let's try to
page 33 ~ get along and not raise any obje.ctions unless they
are really important. I want yo_u to do that, of
course, but I think that is a perfectly proper question for him
to ask as far as I can see. Go ahead and answer it.
A. All right, that is where the Southern Motor Express
came when he did hit me. You see, it was hit on the front
wheel. He hit my r~ght front :wheel and it grazed right along
part way on the trailer. · Then when I :finally came to a stop
on the island I was approximately 30 feet ahead of the
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:Southern Motor ExpresS:, 30 .or 35 feet or something like that.
Q. Do you mean 30 .or 35 feet from the point where it first
bit you to where you cameA. No, sir~ I mean 3Q1 35 feet from the front of the Southern
Motor Express where I stopped.
Q. Where it came to :rest?
A. Where I came to rest ,on the island.
Q. But you ll'ef erred to the Southern Motor Express; y011
mean where the .Southern ~fotor Express came to rest, 30 feet
-.from where .Y
Mr. Bremner~ I think he has made it plain. I am not
objecting but he said it went 30 feet beyond where
:page 34 ~ the Southern Motor stopped.
By the Court=
Q. Is that what you said?
A. Yes, :Sir.
The Court~ ThaPs what I understood him to say.
Mr. Bremner: Yes, sir, he clearly said it, sir.
By Mr. Harry Anderson; · ( Continued)
Q. How many feet would you. estimate it was from the
:point where the two of you first collided, you and the Southern
Motor Express, t-o where you finaily came to rest straddled
:across the island Y
A. Well, really I don't know, I would have toQ. But you know about these other distances Y
A. From where I :stopped on the island, is that what you are
:referring to, from the front of the Southern Motor Express T
Q. No, from where you and the Southern Motor Express
:first came in contact with each other.
.·
A. Sir, the question I answered you, if I understood you
right, you asked me how far from the Southern Motor Ex:press was I where I came to rest on the island, is that right T
Q. No, that is not right. I asked you how far
page 35 } was it from the point where you and the Southern
Motor Express first came in contact, :first hit each
u()ther, to the point where you came to rest straddled across the
islandf
'
A. Well, I would say 75 or 80 feet.
Mr. Bremner: No questions.
·Witness stood aside.
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Mr. Harry Anderson: I would like to call Mr. Brooks back
so he can testify as to these two vehicles being approximately
the same length.
Mr. Bremner: You have those measurements in the record~
and he testified to the actual measurements.
The Court: I believe you already have that in the record.
Mr. Harry Anderson : · All right, sir.
Note:
page 36

At this time a recess wa:s had for lunch.
~

Note: The next witness is Dr. Thomas Wheeldon»
whose evidence is here omitted by request of coun-

sel.
JAMES R. PAUL1
the plaintiff, :first being duly sworn, testified as follows

~

DIRECT EXAMINATION.
By Mr. Harry Anderson:
Q. ,,r11at is your full name 'l
A. James R. Paul.
Q. What is your occupation, sir°f
A. Contractor.
Q. What was your occupation in December of 19521
A. General Contractor.
Q. What type of work were you engaged in Y
A. Grading and seeding·, building, repair work of all types.
Q. What type of work are you engaged in now?
A. In grading and seeding and hauling crushed stone, bank
gravel and top soil.
Q. On December 2, 1952 what were you doingY
A. We were installing a basement in a house
p~ge 37 ~ which had already been constructed on Hey Road.
Q. Before approximately two o'clock or a little
bit before what did you :find it necessary to do?
A. Well, we had poured the concrete floors in the basement
and we were ready for the cinderblock. And while the men
were rubbing out the concrete I took the truck and headed
toward town to get a load of 8-inch cinderblock with the dump
truck.
Q. ·what road did you take 'l
A. Took the Hey Road, sir.
Q. With the aid of these models would you show the gentle-
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men of the jury and the Court your course ~f travel and what
you saw and what happened?
·
A. Well, I came on down Hey Road to this intersection, that
is 360, and it is a stop sign right here, a large stop sign (indicating).
Q. Speak a little louder, please.
A. I came on down Hev Road to this intersection. It is a
large stop sign here which you are bound to see, it is almost
right in your face. This is a pretty wide intersection here,,an
excellent view all the way back up here. A slight grade there
so that you can almost see to Hopgood's store if you gentlemen are familiar with that.
Q. Did you look to your left Y
A. Yes, sir.
page 38 ~ Q. What did you see?
A. Approximately around 800 to 850 feet it was
two trucks coming over the crest of the hill side by side. ,You
could see the front of the cabs coming over the hill.
Q. What were the weather conditions at that time Y
A. It was raining, a fine rain and snow flakes were failing,
the roadbed was wet, but it wasn't freezing on the road. We
had the windshield wipers working.
'
Q. What did you do Y
A. Well, after I looked back up here and saw they were
800 to 850 feet back up the road why I had plenty of timeMr. Bremner: If Your Honor please, he can state the facts.
I do not think he should argue his case.
The Court: Go ahead.
A. ( Continued I changed from low gear to second and then
to high and started on down 360. I will have to stand over
this way (indicating). I started on down into 360 and started
on down toward town in this position here (indicating on plat).
Q. What did you next hearY
A. Well, when I got to about right along· in here I heard a
crash behind me. When .I heard this crash behind
page 39 ~ meyou see, on this dump truck on both sides we have
large mirrors, exceedingly large so we can look into the mirrors
and use them for backing up purposes, backing around corners
and into alleys and so forth. It gives you an excellent view.
When I heard this crash behind me I looked back and I saw the
Southern Express truck was right in line directly behind me
on his side of the road. The Anchor Motor Freight was pull-
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ing away from him where he had sideswiped him, he was pulling away from him in this position (indicating with miniature
cars on plat). He went over and his left front wheel struck
that concrete curbing right there. He came on down the road
with the back end of it sun-fishing, the back end of it was going
just like that (indicating with hands). When he got up to
my front the right tail end of it struck my left front fender
right back of the headlight and turned it like that (indicating).
Well, the map is not big enough, but anyway, after he struck
me I immediately applied the brake and it threw me up against
the side of the cab. I slammed the brakes on and I stopped
even-the tail end of my truck was even with this telegraph
pole, but I will have to put them back further on here because
it isn't anything back here to hold. these little cars on (indicating). This truck here came on behind me in the same line
of traffic and struck the tail end of my truck right
page 40 r here (indicating). The left front wheel of my truck
was 2:Y? feet off the asphalt here.
This truck here-went on up the road 78 feet from the front
end of my truck to where he jumped the grass plot. He continued on up and was sun-fishing like that (indicating with
hands) for 78 feet, and jumped the grass plot. When he
stopped he was crossways the grass plot.
Q. Can you put that other truck oil the map or is it such a
distance up there-put it across the grass plot there if you
can, please.
A. No, sir, I don't have anything behind it to hold it up
there ( referring to miniature car).
Q. Take that on~ off then. What was the truck behind you,
what was that designated asY
·
A. That was Southern Express.
Q. What was the other truck that you said :fishtailed up the
road?
A. That was the Anchor Motor Freight.
Q. Do you recognize these two gentlemen here as the drivers of those respective trucks Y
A. Yes, sir.
.
Q. Mr. Colvard here was the driver of which
page 41 r truck Y
A. The Southern Express.
Q. And Mr. Wingate was what,
A. Anchor Motor Lines.
Q. Did you remain in that position until the Police Officer
.arrived?
A. Yes, sir, he got there very shortly. I think we had all
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just about gotten out ,of the trucks and g-ot back and he got
there, I think h:e was going down the road somewhere, I don't
know where.
Q. How were you able to pull away from that position Y
A.. I called A.nderson-Woodfin Garage up the road there,
.and they came down and hooked onto the tail end, hooked onto the tail end of my dump truck and lifted me off the bumper
,of the Southern Express.
Q. What part of the Southern Motor Express hit your
truck?
A.. The right front fender and bumper. In other words, he
went under my body. Those dump trucks sit just a little bit
higher than an ordinary car or truck, and they sit on a six
by four steel girder. A.nd he went up underneath it and hooked
up with the left front wheel, it was hooked up with his wheels.
Q. Where was the steel ·girder that you have
page 42 } -spoken of?
A. That is the frame of the dump truck where
the body sits on.
Q. Was any portion of that jammed into the Southern Motor
Express?.
A.. A.s near as I can recall I think: the left-hand channel was
into the right-hand fender.
·
Q. The right-hand fender of the Southern 'Motor Express 7
A.. Yes, sir.
·
Q. Now when you came out of the interse'ction into Route
:360 did you at any time, did the front portion of your dump
truck at any time come in contact with the Southern Motor Ex:press truck, the one immediately behind you?
A.. No, sir, my damage was done by the Anchor Motor
:Freight, as he passed me the tail end of his truck :flipped over
:and hit the left front of my truck. He passed me completely,
·all but about six inches of his tail couldn't get by, and when he
flipped over it hit the left front fender of the dump truck just
past the headlights on the side, it knocked me over to the right.
Q. How far was it from the rear end of your dump truck:
back to Hey Road?
A.. 172 feet.
Q. From the rear end of your truck or from tlie
:page 43 }- front end?
.
A. From the rear end of my truck.
:Q. How do you know that to be the case Y
A.. I measured it with a steel tapeline.
·Q. How far was the Anchor Motor Freight from the front
of yt(i>Ur truck!
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A. From the front of mv truck it was 78 feet to where he
jumped the curbing, crossways the road. Nt}w I might add
thatMr. Bremner: I don't know whether I want to make an
·objection or not. But I wonder if the measurements were
made that day or were theyBy the Court:
Q. Were they made that day°!
A. No, sir, the following morning.
Mr. Bremner: AU right.
Mr. Harry And~rson : I was going to try to clear that up.

A. I made them myself.
Bv Mr. Harry Anderson: ( continued)
·Q. Mr. Paul, can you describe what happened as far as
vou were concerned inside of your truck Y
• A. Yes, sir, when I was1 I will move these backMr. Clarke: I don't know but that I believe we
:page 44 } should have the advantage of cross examining on
the basis of the positions in which he has placed
these vehicles on this plat. That's the trouble with using these·
,things instead of writing· on the plat. We try and cross
examine on that and it is virtually impossible to get them back
in the same position. Some very pertinent questions came to
my mind as I saw him place these cars in the various positions~
and he has already jiggled them around now. I am just asking for the guidance of the Court in that sort of thing. But
I believe we can all see this is going to be awfully complicated.
· The Court: It would be impossible to get them back like
they were at :first.
Mr. Clarke: Well, they are gone for sure now.
Note: At this time Mr. Harry Anderson puts up a piece of
.tracing paper on top of said plat.
Q. Now you place these vehicles as you had them for the
benefit of these gentlemen.

Mr. Clarke: I am sure the jury can't see through that, I
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page 45

~

know I can't. I can see the witness looking underneath it to see what he is doing, he can't see it
either.

A. I am trying to find the pole.
Mr. Clarke: This is the most ridiculous thing I have ever
seen.

Q. Now take a pencil and draw a line there.
Mr. Clarke: Judge, I don't know if that is in the same
identical position which he had them before.
The Court: I don't either, but let him draw a line around
-them now.
A. You can't help but move them when you touch them with
a pencil, you can't help it.
Q. Now please draw a line from each one of those, designate
that as the "dump truck" and sign your name to it.
A. Yes, sir. (Witness doing same)
Q. As far as the position that the Anchor Motor Freight
was in when it came to rest, can you place thaU
A. No, sir, I don't have room enough.
Q. Would you describe what happened, Mr. Paul, you may
sit down now, that is what happened to you inside of the cab
of your truck when you were struck the first time Y
A. Yes, I was struck the first time, I was hit on the left
front and knocked over this way, which threw me this way to
my left. Inside that cab it is a round bar about
page 46 ~- that big which goes from the floor all the way
around. It is a steel cab inside, and the padded
seats fas ten onto that rod or framework inside, and I struck
that framework.
Q. Did you apply your brakes Y
A. I applied my brakes, about a few seconds later I was
hit in the rear by the other truck. That threw me to the
front.
Q. What was your physical condition before this accident?
A. Well, I was in right good shape.
Q. What were you able to do in your line of work Y
A. Well, I am a plasterer, I served my time plastering
concrete finishing, cinderblock.
'
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Q. And the damage done to your truck, was there any dam.
.
age done to it in the rear?
A. No, sir, no damage in the rear.
Q. Why was that¥
·
A. Because when you run into the end of a steel girder, a
six by four steel girder, you hit it this way (indicating with
hands), and it would go almost clean through that trailer and
you would not even fold it up. But if you hit it sideways, if
you hit it on an angle iron, if you run into it this
page 47 ~ way (indicating with hands) that would be just like
a battering ram, you couldn't do a thing in the
world as far as the damage done to it.
Q. There ·was damage to your truck, wasn't it Y
A. Yes, sir.
Q. Where was the damage which you had to have repaired Y
A. To the left front fender and to the hood, and to the
radiator.
Q. Who repaired that damage?
A. Dutch Gap Motor Company.
Q. Do you know how much that cost to have it repaired Y
A. Over one hundred dollars or pretty close to one hundred dollars, I think you have the bills there. They were
paid but I have for gotten just how much they were.
Q. (Handing a paper writing to the witness) I now ask you
if this is the work which was done, is this the itemized statement of work done and the cost of that work Y
A. Yes, sir.
Q. What is the total there Y
A. $99.68.

The Court: Do you want to introduce that Y
Mr. Harry Anderson: Yes, sir.
page 48 ~ The Court: All right, that will be Plaintiff's
Exhibit 9.
Q. Now I hand you further a bill on the letterhead of Dr.
Hodges, Snead, and Frischkorn, I ask you if this represents
the cost of X-rays which have been taken on your behalf y
A. Yes, sir.
Q. State the amount.
A. $70.00.

Note: · Said paper writing is now marked and filed as
Plaintiff's Exhibit 10.
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-CROSS EXAMINATION.
By Mr. Bremner:
·
Q. The damage which was done to you, your injury fr.om the
Anchor Motor Line truckl tell :us what you said about that
:again.
.
.
- ·
A." Let me cleaT that up, Mr. Bremner. :Al'le yo:a speaking
,of the damage to, the dump truck1
Q. Yes.
A. The physical damage to the dump truck was done by the
.Anchor Motor Freight, yes, ·sir.
Q. Did the Southern Expres:s do any d:amage to
page 49 } your truck -at -alil?
·
A. No, sir, uone whats·oever.
·
Q. And you were thrown to the right and left and hit your
:shoulder in the first contaet, did yo11!
_
A. Yes, sir, I wa'S thrown around in the cab twice. First
when I was hit on the side and knocked over to the· right, that
threw me to the left. Then I was hit again in the back and I
went to the front.
Q. When you said you heard a crash behind you or a noise
behind you, I have for gotten which word you used.
A. I sairl erash, I think.
;Q. Crash?
A. I think it was.
Q. That crash was not between your dump truck and either
-one of the others with your dump truck, was it?
· '
A. No, sir.
Q. In other words, you contend that the crash that you heard
:first was between the Anchor Motor Lines and the Southern
:Express truck?
A. Yes, sir, I saw it. ·
Q. You saw it, but you heard it first?
A. Yes, sir, and then saw the two trucks pulling away from
•each other, they were still puliing away when I looked in the
mirror.
:page 50} - Q. At no time did you see the Southern Express
truck out of its proper lane, did you?
·
'
A. No, · sir, the· Southern E:x:pr·ess was. comin,?: down the
Toad. toward Richmond on his side of the white lme approxi0mately I would say around 30 to 50 feet behind me, and never
,did go ove·r the other side of the line, he stayed right behind
:me.
.
.-. _Q. .And your .truck at the time it stopped was at least two
.

.

.

'
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or more feet to the right of the ro-adJ the driving part o:fi" the
roadf
·
A. My truck, ·sir'l
Q. Yes.
·
A. The front end of my truck was sitting about two feet
off the black asphalt. The right-hand wheel was,. and the
left-hand wheel on the asphalt, and the other man was directly
in line going to town right l>ehind me.
CROSS EXAMINATION.

By Mr. Clarke:
·
Q. Mr. Paul, when you first put this dump truck of yours;
up here in the stopped position on the diagramMr. Clarke: Your Honor, may I take this top sheet offf
A. Maybe I can help you.
page 51

~

Mr. Clarke: I do not believe anyone in the jury
can see that anyhow.

Q. (Continued) You had your dump tru~k in that· travel
Jane, did you not?
A. The dump truck was always in that travel lane.
Q. I am talking about when you talked about this Southern
1\fotor vehicle truck hitting you, you had it something like that
at first, didn't you (arranging miniature car on plat)Y
A. Well, I can't tell yon where it was then. The only
thing I can tell you is when it stopped. You see this pole, this
is No. 18, and the back end of my truck was even with this
pole right here. It was sitting two feet, the right end of it
was about two feet off the asphalt like that (indicating), just
like that, I couldn't tell you to the tenth of a degree, but I
would like to just give you an idea on it.

Mr. Clarke : I would like the record to show his right front
wheel 'is off on the shoulder of the road, his right rear wheel
is on the hard surface of the road, and both of the left wheels
of the Paul dump truck are on the hard surface of the .road.
And he has at the same time all of the wheels of the Southern
Express tractor and trailer on the hard surface of
page 52 ~ the road in the driving eastbound lane, and that
where the wheels of the Paul dump truck are on
the hard surface they are on the driving eastbound lane.
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Q. That is the way you say the vehicles came to rest?
A. To the best of my knowledge, yes, sir.
Q. And you have the Southern Motor Express dump truck
running directly into the rear of your truck, is that right,
Mr. Harry Anderson: That is not a Southern Express
dump truck.
Mr. Clarke: Excuse me, let me ask the question again.

Q. You have the Southern Express truck driving right
directly into the rear of your truck, is that correct?
A. No, sir, this thing here slipped a little bit (indicating),
he caught me on an angle right underneath here like this (indicating). This channel iron runs underneath this truck right
here, that channel iron, it caught right in here. And this part
here had gone up underneath there (indicating) far enough
so that this wheel was tied up under there (indicating). That
is why we had to lift it off because the body of the
page 53 ~ truck did not have enough weight on the wheels to
make friction on the ground to pull me off, you see.
Q. What you are saying is that the Southern Motor Express
truck ran into the rear end of vour truck and did not run into
the side of your truck toward fhe rear?
A. It ran into the rear of my truck more to the left than it
was to the right.
Q. But nevertheless the blow was on the rear or tail-gate of
your truck.
A. No, sir, underneath.
Q. Underneath the tail-gate?
A. Yes, sir, because the truck is high, the truck went under
it.
Q. You have testified, sir, that when the Anchor Motor
truck passed you it was sun-fishing, as you said, and the right
rear of the trailer swung and hit the left front corner of your
dump truck 1
A. That's right, sir.
Q. And that knocked~ll. It showed a mark on the Anchor Freight approximately
about six inches from the tail end of the trailer, it was a mark
on there where he scraped green paint off of my truck.
Q. And you said it knocked you, the front end of
page 54 ~ your truck to the right?'
A. That's correct.
Q. Is that correct?
A. Yes, sir.

42

Supreme Court.:0f Appeals of Virginia

James R. Paul.
Q. And then you stopped there immediately, isn't that
righU
A. Yes, sir.
.
Q. I believe you testified in the Trial Justice Court you
·
stopped within three feeU
A . .Something· along that order, I can't tell you exactly
the number of feet because when you get throwed around in
there I don't think any man can tell you exactly. I got hydraulic brakes and boosters.
Q. You testified there that you stopped in three feet, now
what do you testify to here, what distance did you stop in? ,
A. Approximately that distance, I couldn't tell you right
to the inch.
Q. You were going, as I understand it, how fast, what
was the maximum speed that you had gained from the time
you pulled off from that stop sign?
. A. I guess I was traveling around 30 miles an hour.
Q. The tail end of the Anchor Motor truck threw
page 55 ~ your front end to its right so that when the Southern Motor truck hit you the nearest portion of your
truck to it should have been the right rear, should it noU
A. Repeat that question, I did not hear it.
Q. I said when the Anchor Motor Freight struck you it
pushed your front end of your car to the right, as I have indicated in that dlagram and as you have testified to, so therefore the Southern Motor Express, according to your theory
and to your testimony should have hit the right rear: corner of
your. truck first, should it noU
A. That I can't answer, I ,don't know what it should have
done, I can't answer that. The only thing I can tell you positively is when the Anchor Motor Freight pulled away from
the Southern Express his left front hit that concrete grass
plot and threw him back into the lane of travel. His tail end
was coming just like that (indicating) and when it went by me
every bit of it got by but about that much (indicating) and
that hit my left front fender. ·And then it slapped me right
over on the side of the road.
Q. During all that time you were going approximately 30
miles an hour up the highway in high gear a,nd you saw all
of this out of your rear vision mirror, it that what you are
•· . telling me?
page 56 ~ A. No, sir, I didn't see it all out of my rear vision
mirror. I saw part of it going by me, but I couldn't
do anything about it, it happened almost in .the twinkling of
an eye.
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'Q. That "s -exactly right, but you. testified here a minute ago
that you saw the two trucks behind you disengage, and then
.this thing coming up sun-fishing behind you, is that correct!
A. That's correct.
Q. In the big mirrors!
A. Yes. Sll'Q. And during :all that time Jl)U Wl:lre going approximately
.30 miles an hour 1
A. I would say between 25 and 30 miles an hour.
Q. And yet it all happened just like that (snapping fingers)
.and you saw it out of your rear vision mirror?
A. That's correct.
Q. Row many forward speeds do you have in a two-ton
Chevrolet truck in the model that you had!
A. Three.
Q. Just like a passenger car!
A. That's right.
Q. No extra low ~arf
page 57 } A. It is an extra low gear if you care to use it,
but you only use it when you :are loaded. You
.have to .switch it over to· make it go down into sub-low, you
-0nly use standard gears when you are running empty.
Q. You were coming up a slight gr:ade out of Hey Road
-onto 360, were you not Y
A. When I come up to the stop sign it is a slight grade, but
I was standing still when I pulled off from the stop sign.
Q. You were pulling upgrade when you pulled off from
the stop sign, were you not Y
A. A slight grade into that intersection, but not very notice::able, more of a grade from the stop sign back then it is from
the stop sign to the highway.
Q. You talked about certain distances that you measured.
As a matter of faet, you measured them the following day,
some 24 hours or more after the vehicles were moved, isn't
that rightf
A. Not 24 hours. I would say that would be less than that
for I measured them the fallowing morning.
·
Q. Well, it was a long time after the vehicles were moved f
A. That's correct, the next morning.
Q. So that if the· Police Officer measured them the day of
the accident when the vehicles were still there his
page 58 ~ measurements would be more accurate than yours,
·
· ·w.ouldn '.t .they?
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Mr. Harry Anderson: That is not for him to say.
The Court~ Objection overruled..

.A. I can't :s:ay~ I don't know whether my measurements
would be more accurate Oli his more accurate than mwe. I
measured mine with a steel taoei and a steel tapeline don't
stretch.
'
Q. You saw the Officer stepping off the measurements to
the vehicles while they were stilll there, didn't you 'l

A. Y ~, sir.
Q. Y @u said you were thrown about twice' i:I'] your truck t'
A. Yes, sir.
. Q. Once by the impact with Anchor Motor Lines and once,
by the impact with the Southern Express 'l
A. That's correct..
Q. And can you teU whicI1 one of those caused which one of
your injuries 'l
·
A. No, sir, I couldn't tell you 1lo save my Iife.
Q. Y«>u can't say it was the Anchor Motor Freight then
that caused your injury¥
A. I can say the Anchor Motor Freight struck
page 59 ~· the left front end of my truck, and if he had not
struck the left front end of my truck there would
have been no accident.
Q. And yet you stopped in three feet and the Southern
Express truck ran into your .rear end¥
A. That's correct.
RE-DIRECT F..XAMINATION.
By Mr. Harry Anderson:
Q. Mr. Paul, you stated on examination by Mr. Clarke that
you were going between 25 and 30 miles an hour?
A. That's right, sir.
Q. When you were first struck by the Anchor Motor Freight
truck what did you do?
A. Immediately slammed the brakes on.
Q. And how long, approximately, after that were you hit
the second time from the rear?
A. Well, I would say about' two seconds, a very short distance, a very short time.
Q. Was it after you were hit the second time from the rear
that you traveled tbe three or four feet that you have referred
to?
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William Thomas Goyne.
Mr. Scott Anderson: That is leading his own witness all
over the place. I have never heard a more flagpage 60 r rant thing.
Mr. Bremner: I would like to object to that,
sir. He has been over that all before. We are going to go
over this whole thing again it looks like.
Mr. Clarke: I am bound to object to that, sir.
The Court : Go ahead.
Mr. Clarke: I would like to note our exception to that.
The Court: All right, go ahead.

Q. Is that correct, sir?
A. Ask the question again, Mr. Anderson.
Note: At this time the foregoing question is read back.
A. That's correct.
Mr. Clarke: I would like to reserve the right to call him
back, if I may, sir.
·
Witness stood aside.
page 61

r

WILLIAM THOMAS GOYNE,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Harry Anderson:
Q. What is your full name, please?
A. William Thomas Goyne.
Q. What is your occupation, sid
A. Service Manager at the Dutch Gap Motor Company.
Q. As such did you have occasion to do some repair work
on a certain truck brought in by Mr. James R. Paul Y
A. On the 3rd day of December, 1952, Mr. J. R. Paul, his
address was 5911 Chamberlayne Road, Richmond, he brought
his truck in to have an estimate made on it and he left it
for repairs.
Q. How long was the truck in your shop being repaired?
A. I will have to check that and see. We worked on it from
December 3rd through the 5th.
Q. And it was ready on the 5th, was it?
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A. It was ready for delivery on the 5th. Now
whether he picked it up then I don't know, but it
· was ready for delivery on the 5th.
Q. What work did you do on the truck, just in brief tell us
about that?
A. Yes, sir, a left front fender was put on it, one left front
headlight, and one front bumper, a front gravel deflector,
and a water hose. Also just minor nuts and bolts were needed
to do that. Then it was painted,. the paint which was damaged was painted.
Q. We have introduced here an estimate I believe which you
made of $99.00 and some cents, I am not sure of the exact
amount.
A. The repairs were $99.14 on the truck.
Q. And the repairs which totaled in that amount were necessary to repair the damaged condition of the truck in which it
was brought in?
A. That's correct, sir.
page 62

~

Mr. Bremner: No questions.
CROSS EXAMINATION.
By Mr. Clarke:
Q. The gravel deflector that you testified was installed, a
new one, is that between the front bumper and the radiator
grill?
.
A. That's correct, sir.
page 63 ~ Q. And the front bumper of course is before that,
and that would catch any blow first, would it not?
A. Well, I can't remember exactly how it was hit, whether
it was on the side-and then you know the fender and bumper
together, you see. But at any rate it was hit so that the
bumper and the gravel deflector and fender were ruined.·
Q. It was an impact on the left front corner?
A. As far as I can tell.
Q. You can't recall the nature of the damage?
A. Oh, yes, yes, we had to make these repairs which -I· have
indicated.
Q. How about describing them?
A. All right, sir. I cannot recall whether the bumper itself
was hit all the way across on the front, but I know it had to

.Anchor Motor Fr:ci,ght, Inc;, .&c. V1 J. R. Paul, et al

4.7

William Thomas Goyne.
l>e replaced. It could not have been all the way .across or you
would have had to put a grill in there, too.
·
Q. YOU don't recall whether the damage was pushed back
.orA. Well, sirQ. What didyou·start to say a minute .ago?
A. Go ahead, that's all right.
Q. You don't recall whether the damage was pushed back
or sideways or pulled out or what,. do you 7
;page 64 } .A.. Oh, no, it was pushed back, sir.
·
Q. From the front you are talking abouU
A. From the left front, yes, sir.
Q. Now, let :r:p.e ask you this, did you look over the back end
-0f the vehicle at all, that is with reference to the dump truck?
A. The dump truck, yes, it was some question in Mr. Paul's
.:mind when he brought it in as to whether the rear of the truck
was damaged.
Q. And'did you see any apparent sign of scraping or ehipJ>ing had occurred Y
A. It had some scraping, yes, sir, it bad been scraped, that
is to the best of my recollection, it bas been two years ago but
.I am positive that it had been.
Q. Now where were those .scrapes?
A. They were in the rear wheel section.
Q. On the left side 7
A. Yes, sir.
Q. Do you remember whether they were between the cab
:and the rear wheels or behind the rear wheels Y
A. In the vicinity of the spring :and the left rear wheet
Q. On the side on the left rear, was it noU

A. Yes.

Q. It wasn't any damage to the tail-gate .or the
:page 65 } flush back end, was it Y
·
A. Sir, I ean"'t answer that question, I can't re.:member.
·

RE-DffiECT EXAMINATION.
:By Mr. Harry Anderson:
·
Q. Remembering the construction of this truck, would a blow
-on the left front fender do damage to the bumper ·and the
:front deflector, a blow to the left front fended
A. Left front.7
(Q. Yes.
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Mr. Clarke : Are you asking a hypothetica] question or as:
to what happened in this case f
The Court: I suppose he is asking about this case, I hope
he is.
Mr. Harry Anderson~ I will withdraw that.
•
RE-CROSS EXAMINATION.
By Mr. Clarke:
Q. Let me ask you this, Mr. Goyne, is the bumper, were
the bumper and the gravel deflector and the fender joined together in any wayf
page 66 ~ A. Sir, they are all bolted to the frame, that's
exactly right.
·
Q. Did you line up the rear end of the truck f
A. No, sir.
Q. Now, on this thing, did you check the rear end, the
alignment in the rear end¥
A. Before I see that statement you have there let me tell
you how this thing works. When Mr. Paul brought his car
in to us we made an estimate on it. After we made the
estimate on it we were authorized to fix it. I dug back in my
files which I was told that I would have to appear on this case~
and I have found the work order. Now I cannot remember
over ,a period of two years, I would be a genius if I could
remember, that is as to whether I lined up the rear end or not.
But I have written on this estimate "repair wreck as per estimate.'' Now if it says that I did it on the estimate, I did it.
Q. That would also be true if you repaired the headlight
and if you straightened the grill, too, wouldn't it f
A. That would be exactly right.
Q. And I believe you mentioned something a minute -ago
if the blow was on the front of the bumper it would damage
the grill, wouldn't iU
A. It is possible, yes.
page 67 ~ Q. And if you have on here that you checked the
rear end alignment why you would have done that,
too, wouldn't you Y
A. Yes, sir, because I know that when I made out a work
order according to the estimate, you see, the mechanic has a
copy and also the one who owns the truck has a copy.
Q. You would not check the rear end alignment unless some
blow had occurred on the rear end which would indicate it
might throw the wheels out of alignment, would you f
A. That's right.
·
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By Mr. Harry Anderson:
Q. Do you recall how the front bum.per of this truck cam.a
around the left side of the left fender, do you recall how the
bumper was shapedMr. Clarke: Which bumper now?
A. One of you at a time, and I will try my best to answer
your questions.
Q. How was the bumper shaped, would you explain the
shape of the bumper¥
A. Yes, sir, the bumper was hit on the left end and pushed
back.
Mr. Harry Anderson: That's ~ne, thank you, sir.
~

Q. Was there any damage to the grill work?
A. I can't remember, sir, I cannot remember. I
can tell you what new parts were put on there, I have those
listed right here.
Q. You have given us the total cost, I believe that will be
sufficient.
page 68

Mr. Clarke: I would like to put that in evidence.
Mr. Harry Anderson: Do you have any objection to the
Court keeping this as an exhibit?
A. They may have the yellow copy, I have to keep the
original copy if that would l:Je all right.
The Court: You have two of them which are the same and
we don't need but one here. That will be marked and filed aa
Plaintiff's Exhil;}it 11.
Witness stood aside.
Mr. Harry Anderson: That is the plaintiff's case, sir.

so
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In Chambers.

Mr. Clarke: If Your Honor please, the defendant Anchor
Motor Freight requests the Court to strike the evidence of
the plaintiff insofar as it affects the Anchor Motor Freight,
and to enter up judgment as a matter of law for Anchor
Motor Freight, on the grounds that there is no showing in the
evidence of any primary negligence on the part of the Anchor
Motor Freight by and through its agents; on the further
ground that the evidence conclusively shows negligence on
the part of the plaintiff himself, both by virtue of his own
testimony and his witness Mr. Colvard, who was the driver
·of the Southern Express truck, by whose testimony he is
bound. You will recall, sir, that the witness Colvard testified
that Mr. Paul came out from the stop sign and ran into
him in the intersection, sir, and that is what precipitated the
accident and the injuries, if any. That testimony, as I said,
came from the plaintiff's witness, and is binding on the plaintiff.
I further would like to point out to the Court, sir, that the
plaintiff in this case has not borne the burden of
page 68-B ~ proof in establishing that his injuries were
caused by the Anchor Motor Freight or by any
collision in which the Anchor Motor Freight was involved.
As a matter of fact, he testified he was unable to establish
that. For those reasons I move that the evidence be stricken
as to the Anchor Motor Freight.
Mr. Bremner: I make the same motion, sir, but I have a
little more to add, too. That is that the plaintiff himself
made this statement, that if he, talking about the driver of
the Anchor Motor Freight, had not hit him then there would
not have been anv accident.
The Court: I-Ie was talking about the collision between
these two tractor trailers.
Mr. Bremner: · No, sir. He stated positively if it had not
been for the Anchor Motor Lines hitting him there would not
have been any accident. ~ That is what the record shows, sir,
and I submit that he has so testified. He had mirrors on his
truck on both sides. He saw them coming, he saw them when
he passed, and that he went for two or three seepage 68-0 ~ onds after that crash, and he ended up by say.. .
ing,-1 m@an on that particular phase of the case
-if it· had not been for the Anchor Motor Lines hitting him
there would not have been any accident.
Now, sir, the facts are within his own knowledge. He had
his faculties and that is his conclusion, sir. So in addition
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1

to tbe grounds set forth by Mr. Clarke on behalf of his client,
I make that additional statement in behalf of my client, .and
1 vouch the record that I am correct in my quotation.
The Court: Both motions are overruled.
Mr. Clarke: Exception.
Mr. Bremner: Exception.
Note.: At this time the Court and counsel return to the
-Courtroom before the jury. The next witness is Dr. Thomas
.Beath, whose testimony is here omitted at the request of coun~eL
.
( Off the record discussion.)

•

•

•

•

•

•

•

•

•

])age 70}

Mr. Clark! If Your Honor please the Defendant, Anchor
:Motor Freight, would like at this time to introduce in evidence
the deposition of Durwood L. Ayer, who is a. witness on be- ·
:half of Anchor Motor Freight.
(Thereupon the deposition of the witness was read to the
,Court and jury.)

0. E. CRAFTON,
:a witness for the Defendant, Southern Motor Express,- being

first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
J3y Mr. Bremner!
Q. Mr. Crafton, where do you live?
A. I live three and a half miles west on Hull Street Road.
Q. In Chesterfield CountyT
])age 71 } A. Yes, sir.
Q. How long have you lived there T
A. I recently built a new home there; I have .been ther·e
just about a month. · ·
·
Q. How long have you lived in Chesterfield County!
A. Since 1938.
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Q. What is- your oocupatiornf
A. Mechanic~
Q. What sort of mechanic¥ An automOJbi1e mechanicf
A. An: automobile mechanic·.
Q. Where do you work¥
A. I work for J &\V Au tel' Parris-; I mred to work for Anderson & Hudson.
Q. Where is Anderson & Hudson's pJace of business¥'
A. Three and a half miEes west on H uhl. Street Road.
Q. Is that Rouite 36Uf
A. Yes, sir.
Q. Do you know where Hey Road is.f
A. Ylt'S, sir.
Q. How far is that from Hey Road 'l
A. Approximately one· mile.
Q. West or east 'f
A. It would be east.
Q. Were you working there on the :first week in
page 72 ~ December, 1952 r
A. Yes, sir.
Q. D@ you recall the accident that oceurred up near Hey
Road ootween the two trucks and a dump truck 1·
A. Yes, sfr.
Q. Were you called to the scene of that accident 'f
A. That is right.
Q. In what position were the trucks, if you recall it, when
you arrived there¥
A. There was a dump truck coming out Hey Road into, Hull
street Road, which is Route 360-Q. Where were the trucks °l
A. Locatedr
A.. Yes, when you arrived.
A. All three of them were sitting east on Hull Street Road.
Q. In relation one to the other, tell these gentlemen, how
the dump truck was located, how close or how far it was away
from the Southern Motor Truck, that was the loaded truckr
which was there, and how far you would say it was from the
Anchor truck, which was the motor carrier truck, which was:
admittedly off on the grass r
A. How far between them? Approximately two hundred
feet, I won.Id s·ay, more or less.
Q. How far was the dump truck from the Motor Express
truck'l

'
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A. They were tied together.
Q. You ·tell these gentlemen of the jury they were
tied together. Will you tell them how they were
tied together Y
A. On the Southern Motor Express truck the right front
was tied into the left front of the dump truck; they were locked
together tight.
Q. In what way were they locked Y
A. The front end of the Southern Express truck was locked
-the wheel, fender and bumper were all locked together into
the dump truck; they couldn't be towed apart, they had to be
lifted up and taken apart.
·
Q. Was the front of the dump truck, was it further to the
east or was the Southern Motor Express truck further east?
In other words, which front was further to the east¥

page 73 ~

The Court: ,i\Thich was further toward Richmond Y
A. Toward Richmond. I would think, being the larger
truck, the Southern Express might be a little bit longer than
this dump truck and might extend a little more to the east.
Q. What part of the dump truck was wedged in with the
Southern Motor Express truckl
A. The bumper, wheel and front end was tied into this
Southern Express truck.
page 74 ~ Q. Where was it tied into the Southern Express
Truck, behind the bumper or in front of the bumped
A. The Southern Express bumper was tied around behind
the wheel of this dump truck, as well as I can judge it was
locked in behind there tight, and that is the reason that we
could not pull it forward and get it aloose.
Q. ·what did you do in order to get them apart? Tell these
gentlemen.
A. I called a larger wrecker that we have and it came, and
we picked this Southern Motor Express truck up in the front
and lifted it to the left, that is the way we got them aloose,
because the truck was tied into the spring and everything and
we had to lift them apart and to the left to get it out, because
it was locked around behind the spring.
Q. In what located on the road was the Southern Motor Express truck Y
A. \i\That location Y Do you mean from Hey Road Y
A. No, not from Hey Road, I am talking about the highway,
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was it in the passing lane, the driving lane or just where was
it?
A. The dump truck was sitting with two wheels off the hard
surface road to the right, headed east.
Q. And where was the .Southern Motor Express truck¥
A. The Southern Express truck was headed east
page 75 ~ the same way, with the tractor part headed to the
right and the trailer a little bit in the center of the
road.
Q. Was the truck altogether in the east bound lane, that is
.
the Southern Motor Express truck?
A. If I remember correct I believe it was, the rear of the
Southern Motor Express truck was a little over the line, if I
remember correctly.
Mr. Bremner: Witness with you.
CROSS EXAMINATION.
By Mr. Harry P. Anderson:
Q. Mr. Crafton, this happened when Y
A. December.
Q. Of what year Y
A. 1952.
Q. Did you take any notes at that time?
A. No, sir.
Q. Did you make any memorandum of it at all Y
A. No, sir. You don't have time to do that when you go to
a wreck.
Q. You are in the business of driving a wrecker?
A. Yes, sir.
Q. Taking care of disabled automobiles, etcY
A. Yes, sir.
·Q. And also pulling them off by order of the Police Y
A. That is correct.
page 76 ~ Q. How many times, would you estimate, on jobs
of this nature that you have been called to, in about
the last two years Y
A. I couldn't say, because I wouldn't know exactly the
figure.
Q. It has been a great number, has it not?
A. I would say it has been a fair average.
Q. You don't meantq t~ll these gentlemen of the jury that
you remember this l:!,,ccident so well that you can state that
front' -part, that the right front part of the Southern Motor
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Expre,ss was t1ed into the left fr.ont of the du.mp truck, do
:youT
.A. (The witness .answered ,Qy nodding his head).
·Q. You say Ye92
A. Yes, sir.
,Q. In other wo:rds the two trueks w.ere head on 7
.A. No, they w.eren 't head .on..
Mr. Bremner: He .said th~y were parallel with each other•
.A. :Slll'e, that is right.

Q. Mr. Crafton, would you come up here and use this as the
cdump tru~ use this as your Southern Motor Express. Would
:you just tell these gentl.emen of the jury just h.ow you found
-these trucks!
A. This is the dump truck!
J>age 7'l} Q. That is right.
.
A. This is the Southern Express T
Q. That is ;right. Y.ou put them in place the way you found
-them.
A. (Here the witness places the trucks in position on the
J>lat and board, which had previously been introduced in evidence).
Q. That is the way they were?
.A. Yes, sir.
·
Mr. Clark:· What did you move them for?
Q. Go ahead and move them the way you want.
All right, sir, what did you have to move exactly or what
,did you have to lift T
·
A. The Southern Express right here.
Q. Why?
A. The tractor part, because this was tied in beneath the
·suspension wheel, bumper, etc. This was out of sight, I had
to lift this tractor to my left and buck up over the fill to get
IOUt.

Q. Were you there when the police officer was there?
A. Yes, sir.
· ..
Q. Do you remember the County Police Officer investigating
the accident?
·
·
.A. Yes., sir.
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Q. You were there then r
A. Yes, sir.
Q. Did you see him taking notices of this acci-

denU
A. I don't know, I cannot anflwer all those questions.
Q. Isn't it a fact, Mr. Cra:fton, that the Southern Motor
Express truck was under the body of the dump track more in
that fashion? (Indicating with model trucks)
A. No, sir.
Q. And that you had to use your wrecker to lift it upY
A. No, sir.
Q. So that the. Southern Motor Express truck could get
awayY
A. Not in th-at manner there, no, sir. Not in that· manner"
when I ]ifted them, unless I wa:s asleep.
(Note: At thls point counsel had placed the front of the
Southern Motor Express truck to the rear of the dump truck)

Q. And you remember this well enough to testify that that
was not the facH
A. Yes, s1.r.
Q. Are you being compensated for coming here to testify
today?
A. I don't have notice of it. I was brought here with the
Markel man.
Q. What I am asking you Mr. Crafton is: Are you being
.
paid any money for coming here to testifyY
page 79 ~ A. I don't know yet, that was arranged with my
boss) that was arranged with my boss, he told me
to come down here.
Q. You testified that the Southern Motor Express truck and
Anchor Motor Freight truck were two Imndred feet apart Y
A. Yes, sir, approximately.
Q. Approximately two hundred feet apart. Did you
measure off those distances Y
A. No, sir.
Q. You didn't measure off any distances there, did youf,
A. No, sir. When we work a wreck we don't have time to
measure off any distances or anything else.
Q. At this time you were working for Anderson & Hudson
is that correct?
A. That is right.
Q. When is the first time since this Accident, Mr. Crafton,
that someone came to you and talked to you about itT
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A. The first time?
Q. Yes, since December 1952. When is the first time that
anyone came to you and talked to you about it Y
A. I had no report until yesterday, I reported here was the
first I knew about it.
·
Q. In other words, you hadn't thought about this accident,
hadn't discussed this accident with anybody since
page 80 ~ December 2, 1952, until yesterday?
·
A. Right.
Q. And you can get up there and take an oath and testify
-that the right front of the Southern Motor Express was tied
into the left front of the dump truck?
·
A. Correct, sir.
•
Mr:. Anderson : AH right, that is all.
Mr. Clark: We have no questions.
RE-DIRECT EXAMINATION.
By Mr. Bremner:
Q. Mr. Crafton I never saw you until yesterday, did H
A. That is right.
Q. You are not the type of man that has been approached
to testify for money or anything of that kind, are you y
A. No, sir.
Q. You are a man of family?
A. Ye.s, sir.
Q. Have you any interest in the outcome of -this case one
way or the other?
A. No, sir, what I am telling is the truth. When I saw the
aecident, when I approached the accident that is the way they
were sitting.
·
Mr. Bremner: That is all.
The Witness stood aside.
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J. B. COLVARD,
·
.
recalled as a witness for the Defendant, Southern
Motor Express, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.

By Mr. Bremner:
.
·
Q. Mr. Colvard, yesterday it was shown, I believe you admitted you were the driver of the Southern Express truck?
A. Yes, sir.
Q. I am going to try to shorten matters as much as I can.
In answer to Mr. Anderson's questions yesterday I believe
you stated where you were driving, the distance, etc. I will
ask you this: What position.was your truck in with the dump
truck after the vehicles came to rest T
A. Well my front end was tied into the side of this truck,
it was kind of locked together. In other words, they had to be
forced apart by a wrecker and you couldn't drive either one
of them forward or backward. The front end of my tractor
was wedged in with his front end and he was more or less
wedged into the side all the way up.
1\fr. Bremner_:

The witness is with you.
CROSS EXAMINATION.

By Mr. Harry P. Anderson:
Q. Would you place your truck and that dump
page 82 ~ truck in the position on that plat there, in which
they were when they came to rest T
A. Is this the edge of the pavement T
Q. That is right.
·
A. (Here the witness places the vehicles in their respective
positions)
Q. And you were not wedged into his left rear, is that right?
A. No, sir.
.
Q. You weren't under his left rear T
A. No, sir.
Q. Under the body?
A. No.
Q. Were you there when the Police Officer was investigating
.
this accident?
A. I sure was.
Q. I want to show you this diagram, which has been introiluced into evidence (This is Exhibit F-1 for the defendant);
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I want ycm to know, Mr. Colvard, that the Police Officer has
placed your truck up here, the front of it just beyond pole
18. You see this pele r~ght here?
A. Yes, sir.
Q. I want you to know that he has placed the fr.ont of your
truck into the reair of fie dump truck.Mr. Bremner: If y,omr Honor please, I think if
:page 83 } ther.e is anything established in law it is that it is
not proper :at any time, :as I have understood it for
forty-five years, that you cannot take a witness and ask him
to compare his testimony wiith .another witness' statement.
.He can ask him questions relating to it, but he eann@t pursue
the examination as he is doing now.
The Court: I think that is correct.
Mr. And€rson: I cannot ask him about the diagram?
The Court: You can ask him about it, you can ask him if it
is in accordance with his understanding-.

Q. Is it a fact, Mr. Colvard, that in relation to Route 360
that the dump truck was actually in this position and you were
in this position T
·
·
A. I didn't place them there at a oortain distance from here.
I was going by th€ way they were sitting on the road; I didn't
say this was the exact spot, they might have been up here
,or down here or they could have· been 'back up here.
Q. You said yesterday that you remembered a telephone
pole, didn.'t you T
A. I ·said that I didn't take notice of any poles,
page 84 } the numbers of any poles or how many feet they
were from here to here or anything.
Q. Where did you first collide with Mr. Paul T Where was
the first point of impact T
·
A. It was right at the i.ntersection. of that road where he
,came out, he came out of the intersection, he never did stop
:.and in fact if he slowed up I don't know it, he wasn't going
fast to start with, but he might have slowed up a little bit, but
he never did stop; he came right out in front of my tractor and
we stopped up the road, how many feet it was I don't know.
Q. Will you take this model and explain to us ju.st how this
:accident, in y;0ur .opinion, occurredf
A. Do you want me to drive all of them T
Q. Yes.
A. Is this the point where this ·enters T
tQ. This is the edge of the road
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A. This is the point where it enters into Route 360. I would
.
Bay he came out along here.
Q. Was the Anchor Motor Freight truek along: side you at
that timef
A. Yes, I would say he was coming passeil, I would say he
was pretty well up even with me at that time,. al>out the time
it hlt.
Q. All right,. go ahead and move the cars°!'
page 85 f A. The d:nmp truck hit my tractor and knocked
me over into this oneMr. Clark: When you say this one, you are talking about
knocking you over into the Anchor Motor Freight Carrier 'r
A. Yes, sir, and I threw him over here.
Mr. Clark: When you say threw him, you are speaking of'
the Anchor Motor Freight Y
A. That is right.
Q. You threw him up over where!'/
A. Up over.. I reckon this is the grass plot-I threw him
over that and he zig-zaggged down there and ended up down
the road. I reckon up here somewhere.
Q. AU right move those trncks along here like it happened.
A. What do you mean1
Q. When you say Mr. Paul hit you on the right front,. where
did it knock v.ou Y
A. It knocked me over the white line into the Anchor truck.
Q. Did you continue going forward?
A. We went further on up here until we stopped.
Q. Would you ·~ay that your speed was faster than Mr.
Paul's?·
A. I don't know how fast he was going. I was
page 86} going thirty or thirty-five.
Q. If he was going twenty-five that would be
faster, wouldn't it?
A. .Natnrally it would be.
Q. H:ow far u.;p the road did yolil and Mr. P.aul go?
A. He -0ame out and hit the truck, I don't know whether
he bonif!ced it in and out or what, ·but when we stopped we
were still tog:et~er up here.. I don't kno~ how far up the road,
but he was s1ttmg off the highway and 1t was locked together
something similar to that, and the Anchor truck was on above
sitting something like that.
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Q. You say that Mr. Paul didn't stop, that he came right
on through Y
.
A. He never did stop for the stop sign whatsoe-ver.
Q. And when you first saw him you said yesterday yoti were
between fot1r and five hundred feet :from him?
A. I said approximately. I was hack up the hill, 1 don't
know exactly how many feet. .
·
Q. When you were four or five hundred feet from the stop
sign he came out in the intersectiori t
A. He didn't come out when I was back up that far. I said
l saw him c9ming up the road as 1 was going down the road
I could see him before he got to the intersection.
..
Q. I want you to explain to the gentlemen of the jury, Mt.
, . . . Colvard-This repr~sents or I am referring to Depage 87 ~ feridant 's Exhibit .A.~1. This is the. direction in
which you were going. This faces east, does it
:fitit, on Route 360?
..
.
.
.
A. I couldn't tell you, I meah it looks like the road but I
dop.'t _know which way it is going. . ,
Q. Dti you remember the scerle of the accident Y
A. Yes, I was there.
.
.
Q. Does this appear to be H to yoi1J
. .
.
A. Well I couldn't tell you, I :6.eil"er did see any pictures bf
it before.
Q. This has been introduced by the Defendant, Anchor.
Motor Freight, as showing an eastward1y view of Hey RoadA. Yes.
. Q. Now can you explain to these gentlemen of, the jury
ho# you can see any -vehicle on Hey Road until it gets immediately to the intersection th~re?
A.
ell I don't know Where this picture was taken or how
it was taken. Where i_s Hey Road on this picture?
Q. You see this mark Y
.I!.. This arrow Y
Q. Yes. Can you explain to them, if you can how you can
see further back down Hey Road than right at the eritrarice 1
A. You can see, I don't know about this picture. _Hey Road
conies out into a CU.rtre and kind of up a little grade and ;YOU
can see. I don't know how manv feet it was but
page 88 ~ you cali see him wiif before he gets to the intersection.
Q. Do you see these trees and these houses in here?
A. Yes. Where was this fell ow when he was taking this
picture Y I don't know where this fell ow was when he took
this picture. If he had come on down here he could see.

,v
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Q. You say you cannot see from this point but you can
further down?
A. You can see anyone coming out on Hey Road way before
they get to the stop sign.
Q. Take a look at that one, that is pretty close.
A. That is closer than the other one.
Q. Allrig4tA. And you can see the road.
Q. You can see the road?
A. Yes.
Q. You can see it at the intersection.
A. You can see it passed the intersection. When was this
picture taken Y

Mr. Anderson: It was introduced by these gentlemen over
here.
Mr. Bremner : Just answer the question. I will try to look
after the gentlemen if he goes astray.
A. If this picture was taken in the summer time
well there is more leaves then. I:h December these
leaves would all shed off and you could see a lot
more than you could in this picture.
Q. According to this picture you cannot see Hey Road except right at the intersection, can you Y
A. Yes, you can see it.
Q. Where?
A. You can see it come out down here.
Q. That is right at the intersection. In other words, that
is this part of it right h,3re?
A. I don't know which part of it it is.
page 89

~

Mr. Anderson: I have no further questions.
Mr. Clark: No questions.
The witness stood aside.
Mr. Bremner: The Defendant, Southern Motor Express
rests.
I said that I rested, but if there is any question I may have
an officer go up and see. that Hey Road. I just don't want to
be bound by saying I rest.

Anchor Motor Freight., Inc., &c v. J. R. Paul,, et al

63

:page :go }
J. C. WINGATE,
·
recalled as a witness for the Defendant, Anchor
Motor Fre~ght, was examined .and testified as follows:
DIRE0T EXAMINATION.
Bv Mr. Clark:
·Q. You have previously testified, and I like Mr. Bremner
ao.on't want to continue this thing on any further than neces:sary, .so I .am going to ask you a very few questions.
How fa.st were you going as you approached an~ entered
.the intersection of Hev Road 7
A. I was running approximately thirty-five niiles an hour.
Q. And as you testified you were passing the Southern
Motor Express truck 1
A. Yes, sir.
Q. Did you at any time or did any part of your vehicle
,come in contact with any part of the dump truck driven by the
:plaintiff, Mr. PauU
A. No, I did not.
Q. After the impact, you have previously described with
ihe Southern Motor Express truck, in what manner did you
try to bring your vehicle to a stop 7
A. Well I put my brakes on easy like to keep my truck from
jack-knifing and sliding, it was raining and wet
page 91 } and I tried to keep the truck under control and at
the same time bring it to a stop.
·
Q. Is that accepted procedure in the operation of trucks of
that type?
·
A. Yes, sir, it is.
Q. Under the weather conditions then existing?
A. That is right.
Q. What is the length of your complete rig there?
A. It is forty-five feet overall.
.
Q. What lane were you in at the .time that you had your
impact with the Southern Motor Express 7
A. I was in the passing lane.
.
Q. Was your truck completely in t'l:m. t lane T
A. Yes, sir.
Mr. Clark: Witness with you, gentlemen.
Mr. Anderson: N·o questions.
Mr. Bremner: No ·questions.
"The witness stood aside.
1

1\fr. Clark: If rour Honor please that is the Defendant,
Anchor lVJiotor Freight.,s case.
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.
J .A.MES R. J>AUL,
recalied as a witness in hil!f own behalf, being first
dllily sworn, was examined and te·stified as folldws::
DIRECT EXAMINATION.

Bv Mr.

Anderson :
·Q. Mr. Paul, will you state to these gentlemen of the jury
and the Court when your vehicle, your dump tnick, and the
~outhe:rp: Motor Express truck came to re-st what portion of
the Sotithern Mqtor Express truck -was in contact with what.
pbHfori of your ·dump trtick T
· A. The left rear of the dump truck waet sitting np on the
'bumper of the right-hand side of the Southern Eipfess.
Mr. Bremner: If your Honor please, we have been over all
that in direct examin~tion and we a:re now going over it

again~

,

The . Court: I think that is corre<>t~
yesterday, that is my recollection.

Yoo went

into that

~- Do you rElca11 the wrecker coming the·re· t
-~- Y~s, sir.
.
. Q. WhY was it necessary for a wrecker to be trsed in this
caM, Mr. Paul?
.
. ..

A. The dump truck body was up on the bumper of the Southeastern Express. and the weight was off the .,vhee1s1 which
caused me not fo have enough f r.ictiott for the
page 93 ~ wheels to grab the ground .to pu:II off froni the
umper and the burµper was between the. Body and
t:µe, top of the lift right wheel, and '\Ve hf;ld to .let tlie air· out
bf the left rear tir~ to g£lt 'eri(jugh fooni to get.. the truck off.
We let all the air out of the left rear tire. 'lihese tires, incidentialiy, are ·8.15x20; they are big.

Bv Mr. Bremner:
.
.
..
.Q. Which tire did yoti let the air out on
A. The air was Iet out of ~he .left rear tire, not completely
down, but we let half the air out, so we could get enough
·crow-bar room to raise the bumper.
. Q. Your truck, do you mean you let the air out of your truck
Uref
·

Anchor Motor Freight, Inc., &c v. J. R. Paul, et al

James R. Paul.

65
'

••

.J

A. Yes, sir.
Mr. Anderson: All right, that is all.
Mr. Bremner: I have no further questions.
The witness stood aside.
Mr. Anderson: We rest, if your Honor please.

*

*
page 94

r
*

*

*

Mr. Bremner: Judge, I want to renew the motion to strike
for the same reasons I stated on yesterday, and to enter
judgment for the defendant.
The Court: All right, sir, the motion is o.verruled.
·
· Mr. Bremner: · I except on the grounds stated on
page 95 r yesterday.
Mr. Clark: On behalf of Anchor Motor Freight,
I would like to renew my motion to strike the plaintiff's evidence and ask that judgment be entered for Anchor Motor
Freight on the grounds stated yesterday.
The Court : The motion will be overruled.
Mr. Clark: An exception is noted on the grounds stated
previously.
Mr. Bremner: May it be understood that any objection or
exception taken by Mr. Clark ,and Mr. Anderson and I, that
it may be taken that we are joining in their objection and
exception.
·
Note: The Court thereupon considered the instructions
offered and the following exceptions were taken to the granting, refusing and amending of instructions as offered.
Mr. Clark: The defendants object and except to the giving
of any instructions on behalf of the plaintiff on the grounds
stated in their motions to strike the evidence and in support
of their instruction making a :finding as a matter of law that
the plaintiff should not recover .
*

•

*
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•
Note : Thereupon the Court and counsel returned to the
Court Room, the jury being in the jury box, and thereupon
the instructions of the Court were read to the jury, and the
jury, after hearing the arguments of counsel, retired to their
room to consider of their verdict and after deliberating returned to the Court Room where the following proceedings
·
were had:
The Court: Gentlemen, have you agreed upon a verdict 1
The Foreman: Yes, sir.
The Court: We, the jury, find for the plaintiff against the
defendants damages in the sum of $8500.00. '' It that your
verdict gentlemen?
The Jury: Yes.
Note: Thereupon the jury was discharged.
Mr. Brem:ne:r: I will make the motion, the usual motion to
set the verdict aside as contrary to the law and evipage 98 ~ dence and for the admission of certain testimony
objected to by the defendants and excepted to.
Mr. Clark: On behalf of the Defendant, Anchor Motor
Freight, we make the same motion on the grounds s:tated by
Mr. Bremner and in addition as being contrary to the law and
the evidence and for instructions given and refused over the
objection of this defendant and the court's action in over:r_uling the motion to strike the plaintiff"s evidence, on the
ground that he was guilty of contributory negligence or rather
guilty of the sole negligence, and in the alternative guilty of
contributory negligence.
Mr. Bremner: I would _like to adopt those additional
grounds for the motion in my motion too.
Note:. Thereupon the motions were set down for argument on a date. to be. fix!;ld upon later by the Court, and Court
thereupon was adjourned .

•

•

•

•

•
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DURWOOD E. AYRE,
the witness, having been first duly sworn, testified .

.as follows;
DIRECT EXAMINATION.

:B.y Mr. Clarke:
Q. Will you give your name 1
A. My name is Durwood Ayre.
Q. What is your address, Mr. Ayre 1
A. That is classified information. I am unable to say.
Q. What is your age!
A. Thirty-four years of age.
Q. And what is your pre.sent occupation!
A. Well, security agent is what it is listed as.
Q. Is that a classified position!
A. 'That's right.
,Q. And you are unable to give further details 7
A. That is correct.

•
page 7}

•

•

•

Q. Mr. Ayre, this case is set for trial on November 15, 1954.
Will you be able to attend that trial?
A. No, sir, I wouldn't. That is impossible at the present
time.
Q. And to what is that due?
A. Due to an assignment, classified assignment, if you wish
to state it that wav~
Q. And you ar~ at present being questioned here tonight
ioutside of the State of Virginia, are you noU
A. That ls correct.
Q. Now, were you ever a police officer in Chesterfield
County, Virginla, and if so, can you tell me how long?
A. That ls correct. From January 1949 to January, 1954.
·Q. And did you investigate an accident which ocpage 8 "} curred on the 2nd day of December, 1952, on U. s:
Route 360, and its intersection with Hay Road, in
<Chesterfield County, Virginia, between a vehicle being operated by James R. Paul and an Anchor Motor Freight truck
:and a Soutbern Motor Express truck!
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A. That is correct. Tha:t was on the 2nd day of December
at approximately 12 :10 p. m.
·
Q. All right. Can you describe for me the weather on that
date at the time of the accid'enU
A. The weather conditions were mixed, snow· and :rain.
Q. I hand you a picture and ask you what that picture is.r ,
A. That is lookh1g east on U. S. 36(} towards the City of'
Richmond.
Q. Is Hay Road shown on that picture!
A. That's correct. Hay Road is right at the foot of the
hi]l looking down, the hill from this picture on your right.
Q. I ask you to take this pencil, please, and make some
mark to where Hay Road is.
A. (The witness· compliecL}'
Q. Now, win you put your initials: above that arrow, please,,
si:rY
A. (The witness compP:red.}
Mr. CJarke: I shall hand this to the reporter and ask him
to mark this as Defendant's, Anchor Motor Freight,,
page 9 ~ tendered Exhibit Number 1.
(Wherenpon1 the doeument above referred to was marked.
as Defendant's Exhibit Number 1, Anchor Motor Freight.)
Q. I hand you another picture and ask you what that shows 'l'
A. This is approximately looking from about half way down
that hill, looking east on toward the City of Richmond again.
Q. Is the entrance of Ha,y Road into Route 360 shown on
that pictu4e °l
A. That is correct.
Q. Would you again put a mark in there indicating?
A. (The witne·ss complied.)
Q. Do you want to put your initials above there f
A. {The witness complied.)

Mr. Clarke : I would like to hand this to the reporter and
ask him to mark that as Defendant's, Anchor Motor Freigbtr
tendered Exhibit Number 2.
(Whereupon, the document above referred to was marked
as Defendant's Exhibit Number 2, Anchor Motor Freight.)
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Q. I hand you a third photograph and ask you what that
shows?

•

•

•

•

•

page -10 }

Q. What does that picture show?
A. This is looking west almost directly opposite
of the intersection of Ha.y Road and U. S. 360.
Q. Well, now, you say, '' directly opposite,'' can you explain
that a little more clearly?
A. Actually, the picture itself is taken just to the east of
the intersection of Ray Road and 360 giving you a picture
of the intersection coming on U. S. 360.
Q. All right, sir.

Mr. Clarke: I shall hand this to the reporter and ask him
to mark it Defendant's, Anchor Motor Freight, tendered Exhibit Number 3.
(Whereupon, the document above referred to was marked
as Defendant's Exhibit Number 3, Anchor Motor Freight.)
Q. I hand you a fourth picture and ask you what that shows Y
A. This is a picture standing to the west side of U. S. 360
looking at the entrance of Hay Road on 360.
Q. All right, sir.
Mr. Clarke: I ask that that be marked by the reporter as
Defendant's, Anchor Motor Freight, Exhibit Number 4.
(Whereupon, the document above referred to was marked
as Defendant's Exhibit Number 4, Anchor Motor Freight.)
Q. I hand you a fifth picture and ask you if you can identify

fudY

·

page 11 }

A. This is standing to the left of Hay Road on
the opposite side of 360 looking at the intersection
of Hay Road.
. Mr. Clarke: I hand that picture to the reporter and ask
him to mark that as Defendant's, Anchor Motor Freight,
tendered Exhibit Number 5.
(Whereupon, the document above referred to was marked
as Defendant's Exhibit Number 5, Anchor Motor Freight.)
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Q. Can you describeMr. Anderson: (Interrupting) Excuse me. Does that
complete the pictures Y
Mr. Clarke:. Yes, sir.
Mr. Anderson: Let it be shown that the plaintiff objects to
the pictures on the grounds that they have not been pro.perly
identified as to the date and circumstances in issue.
Q. Do all of those pictures represent or show the scene of
the accident as it existed on the date of this accidenU
*
page 12

*

*

*

*

*

r
*

*

Q. I ask you the question again: Do those pictures show
the same physical structure on the road and the intersection
as was present on the day of the accident in question Y
A. The roads, themselves, in relation to the loction of the
roads, are as they were at that time and place.
Q. Now, sir, can you describe how Hay Road enters Route
360, where it comes in at a right angle or what sort of an
angle it does come in Y

*

*

*

*

*

Q.
Go ahead and answer the question.
A. 360 runs east and west. Hay Road does not come in at
a direct angle, left or right angle to it; it comes in on a halfangle. In other words, it is about a half a degree
page 13 r turn to your west on 360.
Q. Roughly, what compass designation would
you give if you considered that 360 runs directly east and
west?
A. Going west, I would say it runs more of a southwest.
Q. All right, sir. Now, what is the general condition of the
locale of the accident insofar as 360 is concerned as you approach Hay Road traveling east Y
·
· A. By that, what do you mean? Is it residential area f
You mean the clearance T
Q. I mean the general topogrophy of the road. Is it str~ight
or is it level or just what T
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A. At the point of the accident you have a down hill grade
and you also have a curve in the road approaching that hill
.coming east.
··
Q. W ell1 now, for eastbound traffic, was there a curve to
±he right or to the left?
.A.. It curves to the right-wait, correction-it curves more
-0r less to the left c01ning down there.
Q. Now, can you describe Route 360 from the standpoint
.of the number of lanes and how it is divided Y
A. U. S. 360 is a four-lane, divided highway with a grass plot
in the center.
Q. Does that grass plot separate. the east and westbound
traffic!
A. That is correct.
_page 14} Q. Is U.S. Route 360 considered a primary highway of the state 7
A. 360 is a major highway of the state. It is a U. S. ffighway and one frequently used by interstate traffic.
Q. Was there a traffic control sign .at this intersection. Y
A. That's right. There is a stop sign placed in the center
<0f a concrete slab in the center of the road.
Q. Which road Y
A. Of Hay Road.
Q. And does that stop sign control traffic on Hay Road or
•On

3601

A. That is for the traffic coming out of Hay Road on U. S.
360.
.
Q. Does that stop sign.; is that stop si,gn placed there by the
Virginia State Highway DepartmenU
A. That is correct.
Q. Now, had any of the vehicles been moved from their
position immediately following- the accident and by the time
you got there 7

•

•

•

Q. Were there any physical findings there athat
J>age 15 } you saw wbich indicated that the vehicles had been.
moved, or did the plaintiff in this case adv~se Y<?U
±hat any o'f the vebicles had been moved before you .get i;'o
the scene of tbe accident Y
· · ··; '·
A. The-re was physical evidence .of where the auto carri~r
bad climbed up on the grass in the center of the road, had dug
;up the ground, and also had left marks on the concrete where
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it had come to: a :stop straddling the center marker~ o.r· grass;
:plot, in the highway.
Mr; Anderson: May we desig:rrate which vehicle· is meant
by "auto carrier!" You said" auto carrier,." which vehicle:
were you referring to when you used '' auto carried,.,.
A. Your auto carrier would be yorrr .Anchor Motor Freight.
Q. All right,, sir. Well, now> did you find the Anchor Motor
Freight Auto Carrier in that position when you got there?.
A. No. They had moved it to the right of the road. They
had backed it off of there· and had taken it up to the right oi
the road, up east of the accident.
Q. Now> can you give me, pleasei the identification of the
vehicles and the driverst'
A.. The dump truck,, '47 Chevrolet dump: truck) operated by
James Richard PauL Do you wish his address in here!
Q. Go ahead and give his address.
A. 5911 Chamberlain Road, Richmond, Virginia. The '50
Auto Car Tractor-Trailer, operated by J. B. Calvard, 319
Upland Avenue, Akron, Ohio, owned by Southern
page 16 ~ Motor Express, Incorporated, Gasorwia, North
· Carolina.
A '52 Chevrolet tractor-trailer operated by James C. Win-·
gate, 135 Concord A venue, Wilmington, Delaware, owned by
Anchor Motor Freight of Wilmington, Delaware.
Q. That is the one that you designated as the auto carriert
A. That is correct.
. Mr. Ander-son~ What model was that ; the Wingate,. Anchor
Motor?.'
The Witness: '52 Chevrolet tractor-trailer.

Q. Now, can you describe the positions of the vehicles when
you arrived at the scene of the accident Y
. A. Number 1,-or the dump truck, was east of Hay Road off'
the sh(lulder of the south side of 360.
.
' . Nuii:J.ber qr Southern Me tor Express truck, was also east
rf t4e F,[~y ];toad, :with th~ tractor partly on .and off the shoul-der of the road, the trailer on an angle with the rear· complet~ly on tl;ie :r;oad. .
. ·
.
.
. Number 3, or Anchor Motor Freight auto carrier, was east
pf the scene of the accident, to the right,. or to the south _side
of 360, parked parallel with the road.
·

2:
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Q. Can you tell us the position of the vehicles in: relation to
Hay RoadT
.
A. All vehicles in relation to Hay Road were east of it.
Q. How far east was Southern Motor Express, Inc., truck T
A. From the rear of the Southern Motor Express
· page 17 r to the center of the stop sign in the middle of Hay
Road, Hay Road was fifty steps.
Q. Can you estimate that in feet, or how many feet you take
to a stepT

•
page 19

•

...

•

•

•

•

•

r

By Mr. Clarke:
Q. Would you now estimate the distance that you
page 20 r have testified to as being fifty steps, in feet T
A. I would say in feet, generally, I figured it on
the average of 24 inches to my steps.
Q. So that where you got fifty steps, it would be one hundred
feet?
A. Approximately one hundred feet.
Q. Now, as I recall, that one hundred feet or fifty steps was
from the stop sign. Is that stop sign facing Hay Road to the
back of Southern Motor Express truck T
A. That is correct.
Mr. Anderson: Trailer.
Mr. Clarke: Trailer.

Q. Is the stop sign situated in the center of Hay Road or
is it more to the east or more to the wesU
A. The stop sign is more to the west as it faces 360.

•

•

•

•

· Q. Can you state approximately the distance from the stop
sign to the eastern edge of Hay Road T
.
A. I would say from the center of that road, not knowing
exactly what the width of the road is, estimated to be a twenty
£oot road, surface, I mean I am including gutters .

•
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•

..

•

•

•

A. (Continued) To the wef'\t of your stop sign you have a
narrower opening from there fo the shoulder of the road than
you do the east of your stop sign. To explain it more thoroughly, there is about approximately one-half times more
opening on the east than there is on the west side of your stop '
sign.
Q. Could you give an estimate in feet of the width of the
portion of the road which could be traveled on and driven on
east of the stop sign?

•

•

•

•

•

A. Coming out of Hay Road traveling east, turning east,
to be more specific, the shoulders on your right had been used
and can be used to cut the curve, thus adding more width to
the entrance coming on to and turning right on 360.
Q. Is that shoulder on a level with the hard surface?
A. That's correct. The shoulder has been filled in there
to the level of the road to build up the entrance to that road.
Q. Did you:find any debris-did you find any skid
page 22 ~ marks at the scene of the accident?
A. Due to the weather conditions of the road being wet at the time, it was impossible to distinguish'. any skid
marks.
Q. Did you find any debris in the road?
A. There was dirt on the road, but at that time it would be
impossible to tell whether it had been thrown .there from
the wreck or whether it had been thrown there from cars comi:ng out of Hay Road riding that shoulder and dragging it on to

300.

Q. Can you describe the damage to the various vehicles?
.
A. Number 1, your left frontQ. (Interrupting) Can you identify that as to name?
A. Number 1 is your dump truck. Your left front fender
was damaged. I say by ''fender'' I mean the whole fender
itself coming from the front of the truck right back, which
takes the whole left front end in back over the wheels, the rear
wheels of the truck, and between that and the dump body itself, there was slight damage where the two trucks were. hung
together.
.
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Mr. Anderson: Would you identify the two t!J"uck; what
:two trucks are you ref erring to f

.A. By the '' second truek'' the Southern Motor Express
which was at the time of my arrival hung up under the dump
body of the dump. truck.
Q. Now, can you describe the damage to the
_page 23 } Southern Motor Express Truck f
A. The Southern Motor Express Truck was dam.aged on the right front, right front of the fender and also on
the right front fender on the sides.
Q. Was there any damage to the left of the Southern Motor
Express vehicle f
A. On the left of the Southern Motor Express Truck, there
was scratch marks, slight chips, spaces where paint had been
.chipped off; on the left there was also a mark where another
metal object had rubbed against it.
Q. Now, can you describe the damage, the location of the
,damage, on the Anchor Motor Express Truckf
A. The Anchor Motor Express Truck, which is number 3,
was damaged on the right front fender. The right saddle
tank, and it was raked completely from the front to the rear
on the right side by the bumper of Southern Motor Express,
leaving an impression all down the· side of the truck.
Q. Was there any damage on the rear en<_l of the Anchor
Motor Trailer other than the raking or scraping damage
which you have described 7
A. Outside of the scrape mark to the rear of the trailer there
·was no other physical evidence of damage.
Q. Did that scrape mark that you have discussed, was that a
continuous scrape mark from the front to the back?
page 24 ~ A. That is correct.
Q. Now, did you talk to the drivers of these three
vehicles after the accident and at the scene of the accident?
A. That is correct.
Q. Did you talk to them all together and all at the same
-time?
A. That is correct.
Q. Can you tell me where_ they were when you talked to
·them?
A. When the accident was discussed with reference to the
•owners, operators of vehicles, the drivers' licenses, the.proper
<iredentials, all of this evidence was taken inside in my police
,ear.
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Q·. We-re all three of them together at that timef
A. That is correct.
Q. All three of them were sitting in the· police car with you'l'
A. Yes, sir.
Q. And at that time, did the drive-rs· advise you in what .
direction they had been heading and te1l you an-ythi:ng about
how the accident happened1
A. That is correet. They explained to me that they all
were beaded east on 360.
Q. Did Mr. Paul advise you whe:re he had gotten Ol'l 360 or
when he got on 3601
A. That is correet. Mr; Paul advised me that he had come:
out Hav R.oad and had started east on 360 when he
page 25 ~ was struck f:rom behind on the driver's left of his;
· ,
vehicle, which is the left side.
Q. Now, fr0m your investigation and the conversation that
you have described, can you advise me of the direction and
manne:r in which the Southern Motor Express a:nd Anchor
Express were proceedingt·
A. Southern Motor Express waS' on the driving lane heading east on 360 and Anchor Motor Freight was in the passing
lane heading east on 360'.
Q·. And what was told yeu abo-µt the manner in which the
dump truck, driven by the' plaintiff, entered the road t

•

•

•

•

•

•

•

•

•

page 26 ~

Q. Did you discuss this matter· with these men at the scene
of the accident immediately foliowing the accident?
A. The only discussion I made immediately upon starting
my investigation, I asked which direction each individuaI
was going. It was necessary to ha:ve this information to make
the investigation report. Each driver, individually, on their
own stated which way they were going, what each one, individually, was doing at that time, and the approximate speed that
each one was traveling at the time of the accident.
Q. Were these questions put to these men during your investigation that you were making on the scene and within a
short time after you arrived at the scene'/
A. That is correct. These questions were all put to these
individual men in the presence of all of them.
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Q. Now, what did these men-what did the driver of the
Anchor Motor Freight-what did the driver of Southern
Motor Express tell you as to the cause of the accidenU

•

•
page 27

~

•

•

•

Mr. Clarke:
Q. What did the driver of Southern Motor Express tell you
about the manner in which the dump truck entered 360 from
Hay Road?

•

•

•

•

A. I will answe·r it in this way: The driver of Southern
Motor Express truck advised me that he was headed in east
in the driving lane when number 1 vehicle, or the dump truck,
approached him to his right coming out of Hay Road on to
360. .
Q. Did he say that the vehicle collided, then?
A. That is as far as he estimated right there. He didn't go
any further. He told me where the car, or the truck, was
coming from, and where he was coming from. He didn't go
into any more detail right at that point.
Q. Did he tell you what part of the Southern Motor Express truck and the dump truck came into contact with each
other?
A. He said that he struck on the right front of his truck.
Do you want me to go into telling after he had just stated
he struck on the rig·ht front?
Mr. Anderson: I think you have answered the question.
.

Q. What part of the dump truck did he say that he struck?
A. He said that the dump truck, on further investigation,
that the dump truck in coming in on an angle to his right when
they struck, it was on his right front of his tractor,
page 28 ~ on the left front of the dump truck.
Q. You have testified previously that you found
damage on the right front of the Southern Motor Express and
on the left front of the dump truck. Was that damage of approximately the same heighth on the same vehicles?
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A. That is correct.
Q. Did you find any evidence such as paint scrapes or anything which would indicate that those two parts of those two
vehicles came together 1
A. I didn't compare the actual paint markings. It was very
clear in evidence there from the heighth, the location of the
damage, that those were the two involved in actual damage to
each vehicle.
Q. At the time of your conversation with Mr. Paul in the
presence of the other two witnesses, did Mr. Paul, the driver
of the dump truck, say anything to you about Anchor Motor
Freight hitting bis truck with Anchor's rear end 1
A. No, he didn't.
Q. What did Paul tell you about his speed at the time of
the accident?
A. Mr. Paul estimated his speed at 25 miles an hour.
Q. Can you tell me the speed stated by the other two drivers,
if those statements were made in the presence of Paul and
at the same time these other statements that you previously
described were made T
page 29 r A. Correct. The statements were taken in the
presence of all three drivers. Southern Motor Express estimated his speed at the time of the accident at 30
miles per hour. Anchor Motor Freight estimated his speed
at 35 miles per hour.
Q. Did you find any marks on the grass plot where the
Anchor Motor Freight Truck went up on the grass plot and
if so can you give me the approximate location T
A. That is correct. Just east of the break in the divided
section of 360 opposite the entrance to Hay Road, the divider
dividing the east from the westbound lanes, there was physical
evidence to show where the Anchor Motor Freight truck had
climbed on to the grass plot and had straddled it zig-zagging
until it finally came to a rest cross ways of the grass plot with
the nose of it, or the front of the tractor trailer, in one lane
and the trailer straddled in the grass plot in the east bound
lane.
Q. Can you tell us approximately how far east of that stop
sign that you found those marks T
Mr. Anderson : Which marks are you talking about 1
. Mr. Clarke: The marks he just described in the grass plot
where the Anchor tractor went over the grass plot.
A. I will answer that in this way for both of you: The first
evidenced marks on the grass started just east of that break
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near the entrance or cross-w.ay :on 360 and showed
evidence of where the _grass had been torn up and
scratch marks on the concrete arise in the middle
.of the road approximately for 150 feet up the center of the
road.
Q. Did either of the &iver.s of the two defendant vehicles
.or the plaintiff point out to you the place. of impact; or the
_point of impacU
~

••

•

•

•

page 31}

A. The only thing that was stated at the time was that one
-vehicle w.as coming out of Hay Road-

•

•

.

A. One vehicle was coming out of Hay Road on to 360; the
,other was coming east on 360. The only actual evidence that
:you could actually state as to approximately where the acci,dent happened was from the vehicle stopped and where the
number 1 vehicle approached the road. There was no physical
-evidence on the road other than stated before, dirt, sand, on
there; that I was unable to tell at that time whether it had
·been thrown there by that wreck or whether it had been previously tossed up by other motor vehicles coming out of the
intersection.
Q. Do I take it, then, that your answer to my·,question is in
-the negative? That is, that neitlier of the parties pointed out
to you where the actual impact took place?
A. That's right, sir. It was impossible to tell. We agreed
on it. They couldn't tell me and I couldn't see it by physical
evidence.
page 32 ~ Q. Now, approximately how far is it up to the
top of the hill looking west from Hay Road Y
A. Looking west from Hay Road to the top· of the hill, I
would state that to be around 250 feet or a little better. That
is no.t definite.
·

•

•

•

•

•
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Q. Can you tell me this-, sir, is U. S'. Route 360 the roa?'. on
which Southern Motor Express and the Anchor Moto,r Freight
were running, is that a busily traveled route, heavily ~raveled.
roadt .
.
A. That is-.. One· of your major arteries of travel in the
state.
Q. In regard to· the marks where the Anchor Motor truck
went up on the grass plot in the center which you found, did
vou :find any marks vn the butt end of the grass plot ; ·do you
follow what I am talkil'l.g abouU In other words, it would be
on the western end m the grass plot which extended east from
the i:ntersecticm.
··
A. If I figure what yon are saying, at the end o:fi the concrete rung or the end of the grass plot,. I wish to state was not
exactly where the truck first jumped on the grass. It was;
to the east of the grass plot break.
·
Q. How far to the east?
A. That I couldn't say definitely. I didn't measure the
exact distance. I could say that it was east of the
page 33 ~ break in the center of the road. .
Q. Well, can you estimate how far to the east it
was!
A. It was-in just estimating, I would say around about ten
feet, the actual break in the road. From where the actual
break in the road was.
Q. Did the plaintiff, Mr. Paul, complain of anv injuries to
you at the time of this accident 7
·
A. There was no complaint of injuries to any of the drivers
at the time I arrived a:t the scene or any time out of the presence of any of the drivers.
·Q. Now, Mr. Ayre, have yon ever driven a truckf
A. That is correct.
Q. Can you recall briefly your experience in operating
heavier-than-automobile vehicles and tell ns what types and
kinds they were?
A. I have operated passenger busses; I have operated tractor-trailer in the van class; I have also driven tankers. By
that, I mean tractor-trailer tankers. I have, at one time or
another, driven every type of pickup used in the freight transportation business in the City of Richmond.
Q. Have you ever wqrlced for a trucking company or longhaul Y
.
A. That is correct. I have driven trailers in the city of
Richmond. I have also driven trailers over the road between
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~

Richmond, Charlottesville, W aynesborough, and
.A sh1Jille.
,
Q. How many years have you had that experi-

ence Y
A. Approximately two years.
Q. Was that a job that you had?
A. That's right. That was a job wHh the Wilson Trucking
Corporation of Waynesborough.
Q. Did you drive those trucks daily in all kinds of weather?
A. That is correct. Daily, winter and summer.
.
Q. Did you drive trucks substantially similar to the Southern Motor Express and the Anchor truck?
A. That is correct, I have. I have never driven the same as
the Anchor. I have never driven a motor carrier, Anchor
Motor Carrier, or any other company's motor carrier.

•

•

•

•

•

•

•

•

page 35 ~

•

Q. Mr. Ayre, have you driven tractor-trailer outfits with the
same type of brakes that these vehicles have?
· A. That is correct. Straight air.
Q. Can you give us your opinion, based upon your experience of having driven over a period of years vehicles of the
general type and nature, as those involved in this accident,
whether or not the lengths of the distance that the vehicles
went from the time that they passed Hay Road until the time
they came to a stop is indicative of excessive speed?

•

•

•

•

•

•

•

•

•

..

page 36 ~

A. Judging from the intersection to where the truck were,
I can state that the number 1 truck and the number 2 truck
came to a stop, Q. (Interrupting) Can you identify those trucks?
A. The truck, the dump truck, and the Southern Motor Express truck, in relation to the center of Ray Road, there was
no physical evidence as to excessive speed on the part of
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either vehicle. There were no skid marks to show that the
dump truck skidded out on to the highway from Hay Road.
There was also no skid marks to show that it was necessai'y
that the Southern Motor vehicle apply its brakes in such a
manner as to skid the tractor trailer.
Q. Can you an&"\ver this question: In your opinion, based
upon y011r experience of operating vehicles of this type fr?m
the distance which they went from Hay Road to the pomt
where they stopped, was there in your opinion any excessive
speed on the part of the vehicles 1 Let me put it this way,
speed in excess of 45 miles per hour 1

*

*

*

*

.

A. Judging the condition of the road with reference to the surface being wet, slick, I would estimate it would be impossible for there to have been
any excess speed on that road by either one of the vehicles
to have traveled this short distance; that they did from where
the dump truck did enter Highway 360, or to where Southern
Motor truck could have first come in contact with the dump
truck. If there had been any excessive speed in traveling at
that excess of speed it would have been impossible to have
stopped the vehicles at the distance that they were stopped in
relation to the intersection of Hay Road.
Q. Now, which vehicles were you discussing specifically
there; did you include the Anchor Motor Express in that 1
pag·e 37

~

*

*

*

A. This is in relation to the dump truck and Southern
Motor Express truck only.
Q. What about Anchor Motor Freight; could you gather
anything from that on the basis of what you are talking about 1
A. On the basis of what I am talking about, as I stated
-previously, Anchor Motor Freight had been moved, he had
been forced up on to the island and had rode a part of the
island and not knowing as to whether he immediatelv tried to
stop his trailer or whether he tried to keep control "of it, letting it roll, it would be rather hard to tell just how fast he was
going; but for the distance it took him to stop that trailer
under the conditions he was in, it would have been
page 38 ~ impossible had he been driving at an excessive
speed to have held control of the vehicle.

.Anchor M,otor Frreiglht, Iim.e., &c v.. J. R. Paul, et al

83

Dur!UXJo:i/, E~ Ayre.
Q. Now, do you mean by that, sir~ that it would have been
impossible for him to maintain the control that he did
maintain~

...

Q. If he had been. going :at an excessive rate -of speed 1
A. If that truck, from the evidence .shown, the damage fo
the center of the road, had heen travelling at an extreme rate
,of speed, in all probability he would have jumped the center
instead of riding the center as be did. But, the truck w.as
forced up on to the center and rode the center until it finally
,came to a :stop at an angle aeross the grass plot.
Q. Now, we have discussed an excessive rate of speed. Can
you state for the record, so the jury will have some idea ,of
what you are thinking about in terms of miles per hourf
A. I would like to state at this time-

.

J)age 39}

A. Let me asnwer it in this way, then: That, I would like to
":Say, then, that there was no definite evidence, or physical evidence, that wpuld clearly define that any of the three vehicles
involved could have ·been, or was being operated at a high
rate of speed.
Q. Well, now, again, can you tell the court and jury what,
in miles per hour, you are talking about when you talk about
"high rate of speed"!

A. Judging from the distance it normally takes to stop a
vehicle, either a truck, large, small, or car, the 'distanc-e
traveled by the vehicles, it would have been impossible for
them to have stopped where they did in relationship to the
Hay Road.
With reference to the Anchor Motor Freight truck, as I
previously stated, it was impossible for me to tell as to whether
be tried to stop at that time or whether he rode along to keep
lt under control.
Q. I am .still trying to get your idea, Mr. Ayre, as to what
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consider an exce.i-ssive speed. What I run trying to avoid
that tnis evidence being stricirnn becaus-e ''excessive'' is
t(!)o general a term. What was the speed limit at tllat place 'l:
A. The speed limit was 55 rm1es per hour.
page 410 ~ Q. W elJ, now, do you ~onsider excessive speed
as beirrg m excess of 55 miles per ncmr? .A slower
or greater speed?
A. In reference to excessive speed, at th-e time of this accident, due to weather conditio.ns 1 safe speed would have· been
40 to 45 miles pe·r hour.

YOU

is

•·
Mr. Clarke~ All right.
Q. Now, then,, do you mean that you would consider a speed'.
of greater miles per hour as being excessive- in relation to
your testimony?
A. That is correct.
Q. Now, sir, have you ever driven a truck that had four
forward speeds to it¥
A. That is correct.
·Q. From your experience of' having driven a truck with four
forward speeds, would it have been possible for a truck to
have been started at the stop sign on Hay Road and have been.
shifted through all of the gears and be in high gear by the
time that it got to the position that you found tle dump truck
when you arrived on the scene'?"
·

.

.

·
A. If al! four gears had been used, the vehicles:
page 41 ~ could not have taken off from a dead stop and'.
·
maintained the estimated speed that was given by
the drivers to me, and used the full quota of gears or four
gears and have gone such a short distance as they had in.
relation to Hav Road.
Q. Supposin·g that truck that Mr. Paul was operating had
only three gears; Would he have been able to have gotten it
from a dead stop at the stop sign to where he was when you.
arrived at the scene of the accidentf Could he have gotten.
through all three gears and be traveling at 20 to 25 miles per
hour!

.

•

.

•
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A. As I said before to have gained that speed that he estimated in that short distance, and having stopped completely,
I don't believe so. He could have skipped a gear, but in using
all three of them he would not have had time .

•
page 42 ~

*

•

*

CROSS EXAMINATION.

Bv Mr. Anderson:
Q. Mr. Ayre, there was no objection made to you by either
Mr. Culver, of the Southern Motor Express or Mr. Wingate
of the Anchor Motor Freight, about Mr. Paul not having
stopped at the stop sign, was there?
0

*

•

•

*

A. Your question was, did they make any statement 7
Q. Let me re-state it. The question was, did Anchor, the
driver of Anchor Motor Freight and/or the driver of Southern
Motor Express, at the time you were obtaining information
from them and Mr. Paul about this accident, when they were
all three together in your police car, make any
page 43 ~ statement to you or object that Mr. Paul did not
stop at the stop sign 7
A. I '11 answer it in this manner : We all three-When all
three of them, after I had asked them the questions that were
necessary for my report, as we were sitting there, they, as in
all types -'.lf accidents, would have liked to discuss or sort of
argue back and forth as to who was to blame and who was
not to blame but before they got a chance to go in any degree
at all in reference to who thought who was to blame, or who
thought w:ho wasn't to blame, I advised tham that that was a
matter to bP. settled at the Court and it was not the time or
place. There was no use of anybody getting angry.
Q. Well now, I submit that the question is-Answer is not
responsive. And, Mr. Ayre, you unden:itand I am not trying
to prolong this deposition or have you say anything that isn't
so, but my question was, did Mr. Culver or Mr. Wingate in
the presence of each other and Mr. Paul, or individually, make
any statement to you, or objections that Mr. Paul had not
stopped at the stop sign 7
A. The only statements that were made as to reference as
to what each did was done by one or the other was, as I stated
before, the dump truck driver advised that he was coming
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out Hay Road; Southern Motor Expressed he was going east
in the driving lane ; Anchor Motor Express advised he was
going east in the passing lane.
page 44 ~ Q. And there was no statement about not stopping at the stop sign T
A. At this time, I cannot recall any definite reference to the
stop sign.
,
Q. Now, Mr. Clark asked you, I believe, * * * you stated
that Mr. Paul did not tell you that the Anchor Motor Freight
trailer had struck the front of his dump truck when it passed
him. Is that correct?
A.. The best of my knowledge, no one had mentioned that the
Anchor Motor Freight had struck anything other than the
left side of the Southern Motor Express. There was no physical evidence to show that he was anywhere near the dump truck
at the time of the origination of the accident. There was no
evidence to show that, at any time during the process of the
accident, Anchor Motor Freight came anywhere near the dump
truck.
Q. You testified as to the skidmarks, did you not, at the
beginning of the grass plot T
A. Not right at the beginning.
Q. A little to the east.
A. That's correct. Just east of the break in the grass plot.
Q. Now that plot has a concrete curbing, doesn't iU
A. I'm not sure. I think it was 5 or 6 inches
page 45 ~ raised. curbing with a little slope.
Q. And the Southern Motor Express, from your
investigation, had struck that curbing, gone up on the grass,
the grass plot, and veered off from that y
·Mr. Clarke: You're talking about Anchor Motors?
A. Anchor Motor had been side-glanced. By that I mean,
in freight terms, trucks had pancaked off the side of one
another, causing one to go to the right and one to the left,
c_ausing the Anchor Motor Freight to, not having any road
surface for him to travel on, it was necessary that he go up
onto the grass. In other words, just forced him back up off
the road.
Q. Well now, Mr. Ayre, I am going to move that that answer
be stricken on the ground that it is not responsive to the
question. And further more, you didn't see these trucks come
together, did, you, sir?
A. No, sir.
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Q. You did see the marks on th€ concrete curbing, curb line,
:and the grass plot 1
A. That's correct.
Q. And those marks indicated that the truck had gone over
:a small portion of the concrete curbing and grass plot and gone
,off again. Is that oorrect f The Anchor Motor Freight truck T
· A. No. It came up on the plot, and zig-zagged on it until it
finally turned and was sitting, as I 'Said, with the
page 46 ~ head of the tractor-trailer just out in the westbound lane and the remaining part of the trailer
,on an angle coming out of the eastbound lane.
Q. Now approximately how many feet to the east of the
,dump truck did the Anchor Motor Freight come to rest at
-across the grass plot 1
A. To the east of the dump truck 1
Q. Yes. Vin.ere the dump truck was resting when you arrived at the scene of the accident.
A. Judging, and using the estimated space which was used
before, it was approximately 19 steps east from the end of the
.Anchor Motor ],reight to the front of the dump truck, and to
the north of the eastbound lanes.
Q. Well now, Mr. Ayre, you recall when this matter was
:heard in the trial Justice Court in Chesterfield County1
A. Yes, sir.
Q. Traffic matter]
A. It was tried in Traffic Court. Trial Justice.
Q. I refer you to page 9 of that transcript of evidence taken
there and lines 4 through 8:
"Q. It jumped the island and-Excuse me.'' A. It jumped the island and the nose was in the westbound
passing lane.
'' Q. How many feet distance in front of the dump truck did
the Anchor Motor Freight come to rest in the
page 47 } island 1
"' A. n would say about 75 feet."

Is that a correct statemenU
A. In footage, I would say around that distance in footage .
.As near as I can recall right now, from my notes.
Mr. Clarke: May Counsel for Anchor Freight note this 1
I believe that the witness was· talking about where be figured
the end of the trailer would have been in one instance and he
was talking about where the tractor was in the other instance
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and I think that is certainly material to our discussion about
the number of f e·eL
Q. Mr. .Ayre, it rs true, then, that the two· vehicles· were
nbout 75 feet distant from each other7 the dump truck and the
Anchor Motor FreighU
·
A. Approximately 75 feet distant from the rear of the
trailer hack fo where your dump truck was.
Q. And that's· where the evidence showed it, the Anchor
Motor Freight, to have> come to rest straddle the island f
A. Straddle the island. That's correct.
Q. Now Mr. Ayrer I objected to the question Mr. Clarke
asked you about it.-You stating that the driver of Southern
Motor Express stated that the right front of his truck hit the
left front of the dump truck. You recall making that statement?
A. That's right. The original first point of impact was on
an angle with the right of the front tractor of
page 48 ~ Southern Motor.
·Q. Well now, the only information you have
with respect to that is Hrn statement of the driver of the
Southern Motor Express. Is that correct!

•

•

Q. Didn 1t you state, Mr. Ayre, that the driver told you that'l
The Southern Motor Express driver told you that Y
A. As near as I can remember now, I stated, and this was:
what was actually said, that his truck was struck on .the right
front. He didn't state as to actually whether he did the
originating. (I think I know what you are driving at in the
main.) Whether he struck :first or whether the dump truck
struck first. Actual physical evidence showed that both vehicles had struck rig·ht on the given points. As to which one
struck who first, I don't think it would be possible to tell from
just looking.
Q. You didn't see the two vehicles strike, of course'{
A. No.
Q. All you saw was that the dump truck was damaged on the
left front. Is that correct?
A. Yes.
· Q. And there was damage to the right front of the Southern
Motor Exptress trnck. Is that correct f
·
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A. That's correct. In other words, they were
damaged in the front and in approximately the
same heighth and location.
Q. Now do you recall, Mr. Ayre, when this matter was heard
in trial in the Chesterfield Trial Justice Court, this question
was asked you (and on page 7 of the transcript):· (Beginning
with line 9)
page 49

~

'' Did you find any marks of the Southern Express Truck
which indicated that it had been struck by the motor freight?
''A. Yes.
"Q. Where was that?
'' A. The right corner, up in here.
"Q. Just a minute. The left front?
"A. Left front.-Left corner. Driver's left."
Now don't you mean, at this time, that it was the left corner
of the Southern Motor Express truck which was damaged
rather than the right?
A. No. No.

•

•

•

•

•

•

•

•

•

•

page 50 ~

A. I will go back to a simple question of my own, here.
In reference to damage to the Southern Motor
page 51 ~ Express, are we discussing the damage caused by
the dump truck and the Southern Motor colliding?
Q. Well, Mr. Ayre, you stated that you didn't see the accident, that you are testifying that portions of the various trucks
which was damaged; and what I am referring to is that portion
of the Southern Motor Express truck which vou found to be
damaged. Isn't that a fact, that it was actually the left corner,
the driver's left, rather than the right, which was damaged Y
Mr.
Mr.
Mr.
Mr.

Maguire: Which corner. front? Read
Anderson: The driver's right.
Clarke: Wait a minute. You said "left" a minute ago.
Anderson: I know.
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Q. I .said, isn't it a fact that it was the left front corner by
the driver which was damaged rather than the right front
corner by the driver?
A. I'll answer it in this way: In examining the physical
evidence on the vehicles, let it be noted that on the Southern
Motor Express truck, the right front damage was on the right
front end, taking in both front fenders, on the side of the
fender; on the left of the Southern Motor Express there was
slight damage to the left fender and also marks on the left
end of the bumper of Southern Motor Express.
· Q·. Now, Mr. Ayre, when you got there, the nose of the
Southern Motor Express, or the front portion of it's tractor,
was rammed under the body of the dump truck.
page 52 ~ Isn't that true?
.
A. That's correct. It was wedged. Between
the tire and the bottom of the dump.
Q. It wasn't sufficient to lift the wheels of the dump truck
off the ground, though, was it?
. A. If anything, it was forcing it down. It was over the
top of your wheel.
Q. But it was under the body of the dump truck. Is that
right?
A. Yes, sir. That's a space between your wheel and your
dump body and there's where it was wedged in there.
Q. And it was-the position of the Southern Motor Express
truck-was immediately behind the dump truck. Is that correct?
A. It was pa:r;allel with the dump truck and to the left side
of the dump truck. It was not immediately behind it. It was
to the left side and parallel.

Mr. Anderson: All right. No further questions.
CROSS EXAMINATION.
By Mr. Maguire:
Q. Mr. Ayre, you have in front of you a diagram. Did you
make that at the scene of the accident while conferring with
the drivers?
A. That's right. That was·made at the time of the accident
while I was investigating.
Q. Is that a part of your records that you have made y
A. That's correct.
Q. As Police Officer?
page 53 ~ A. That's right.

Anchor Motor Fr.eigihtf:,, lllll.c., &c v:. J. R. Paul, et al

91

DuTwooo E. Ayre.

Mr. Maguire~ "The Southern Motor Express would like to
"have that diagram to-that sheet with the diagram on itmarked as Defendant, .Southern Mot.or Express', tendered
Exhibit A. And if acceptable to the Court, have it photo:stated. Will you stipulate to thaU
Mr. Anderson; No.
Mr. Maguir.e: In. that :even, the Defendant, Southern Motor
Express, will ask the witness to draw a diagram of the scene
,of the accident, reaHzing of course, it cannot be to scale, and
:show on that, Highway .360 and the Hay Road intersection.

Mr. Maguire: I am asking him to draw that portion rof
Highway 360 in the State of Virginia, at or near the inter·section of that highway with Hay Road. At the present time.,
-~ am asking him then, to make further indications on his drawing,
Mr. Clarke: Go ahead.

*
page 54}

(The witness did as requested.)

Mr. Maguire: Now will you place on that at the Eastern
•edge-you have placed an arrow on there and circled the words
'" Arrow indicating N@rth." That's the direction, North?

A. That's right.
Q. Now will you ma1rn, on the right of the rectangular box
that you have made, tbe words, "Eastbound Laner" Indicaiing the Eastbound lane of Highway 360.
•

*
(The witness drew -on diagram.)
Q. You have placed an arrow to the east of the rectangular-to the right of the rectangular diagram and written the
word, "east." What does that word "east" represent, sir?
A. It designates that that lane, that _side, is going east. Is
headed east.
Q. And you have got another arrow to the right of the rectangular diagram and used the word, "west.''
page 55} A. That indicates that that portion of the highway is westbound traffic.
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Q. Will you please mark it on a convenient Io:catfom on the
diag·ram, the word, ''Park'' to indicate the- space between thei
eastbound and westbound traffic lanes that you have heretofore
testifi.ed about under crosa examination by Mr~ Anderson this
evening!

Mr. Anderso-n: I don't recall the- witness· testifying as toi
"park." He testified the1·e was a grass island. That separated
the dual highway.
Mr. Maguire : All right. Write the words,, '' G,ra:ss island,'"
at a convenient place to indicate where the grass. island is.
(The witne·ss complied.)
Q. You have written the wards, "Hra:ss" iJeparate, or between the lanes to mean what Mr. Anderson calls '' grass;
islands''t
A. That would be correct.
Q. Will you please mark on the diagram at the appropriate
place the word-something to indicate Hay Street !-Hay
Road~

(The witness complied'.)
Q. Will you indicate on the diagram the· stop sign that you
have heretofore testified about this evening t
page 56 }

(The witne11s complied.)

Q. Will you indicate on the diagram the position of the
Southern Motor Express truck at the place where you found
it when you arrived at the scene of the accident t

(The witness complied.}
Q. Now, Mr. Ayre, for brevity's sake, will you put "SME'"
in that truck in order to indicate the· initials for Southern
Motor Express-?

(The witness complied.)
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Q. Now you put on your diagram, sir, the relative position
of the dump truck driven by Mr. Paul that you have heretofore
testified about Y
(The witness complied.)

Q. Will you put in that diagram the word "P" to represent
the initial for Mr. Paul?
(The witness complied.)

Q. Will you put on that diagram the area where Y?U found
marks that the Anchor Motor truck crossed the grass island or
was straddle the grass island at one time Y
( The witness complied.)
Q. You have drawn a diagram of the truck, itself. Is that
correct?
A. That's correct.
Q. Now will you put in that, ''AMF'' Y

page 57 ~

(The witness complied)

Q. Are there any other physical factors such as power poles,
telephone poles, that could indicate relative positions that you
know about, sirY-You have made a circle with an X in it in
the vicinity of the Southern Motor Express truck and the truck
of Mr. Paul and you have placed under it the letters,
''VEPC" "Pole No. 18."
A. Virginia Electric Power Company.
Q. And you have placed over toward the right edge of the
diagram another circle with an X in the biagram by which
you have placed the letters, "VEPO Pole No. 17.'' Does that
represent the Virginia Electric Power Company pole No. 17.
A. That's correct.
Q. Mr. Ayre, does that diagram that you have drawn represent to the best of your ability a freehand ashematic diagram
of the scene of the accident at the time you arrived there in
answer to questions that I have heretofore asked you y
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A. That is correct, except for one thing that you haven't
got in here.
Q. What is that, sid
A. Derwent Road.
Q. Will you mark on the diagram, sir, the U. S. Highway
that we are discussing here and mark Derwent Road t
(The witness complied.)

Q. You have written the words, "U.S. Highway
360" on the diagram. Is that in the westbound
lane?
A. That's correct.
Q. Actually, there's two westbound lanes and that's in the
middle of the two westbound lanes and 2 eastbound lanes in
the nighway. Is that correcU
Q. That's right.
Q. Will you please sign that diagram, sir?
page 58

~

(The witness complied.)
Mr. Maguire: I ask that this diagram be marked by the
Reporter as Exhibit A of the Defendant, Southern Motor Express tendered.

*

*

*

*

Mr. Maguire :
Q. Mr. Ayre, the diagram that you have drawn and the
testimony that you have heretofore given as to the effect, am
I not correct, that the front of the Southern Motor Express
truck, at the time you arrived at the scene of the accident, was
approximately even with the rear axle of the dump truck
driven by Mr. Paul Y

*
page 59 ~

*

*

*

CROSS EXAMINATION.

Mr. Clarke & Mr. Maguire:
A. vVhen I arrived at the scene, the· right front of the
Southern Motor Express was up over the wheel, wedged he-
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tween t1m top of the rear tire, the .bottom of the dump body,
both vehicles were headed east with the dnmp truck off the
,edge of the road, off the trav.eled portion of the ro:ad. The
Southern Motor Express partly on :and party off, parallel t@
.the side of the dump truck.
Q. Now you :spe.ak :of the front. You mean the front bumped
A. The front corner. Front right corner.
Q. Was there ·any damage to the rear of the dump truck! .
A. The rear of t11e dump truck.-Now to alll.swer y@ur ques-tion, I would have to--Q. (foterrupting) Strike the question. rn reword the
,question.
"\Vas there any damage to the tail gate or to the back end of
:the dump truck 1
A. No. There was no damage to the tail gate or to the left
rear side of the truck.
Q. On the rear :side or on the left side at the rear of the
left side¥
A. To answer that, I would have to say that in Virginia,
:anything from the rear wheel hack is designated as "rear."
So that would be from the left, would be on the left rear iOr
anywhere from the wheel, back.
:page 60 } Q. But it w·as on the left side of the truck!
A. That '-s correct. On the dump truck.
Q. Now Mr. Ayre, what was the relative position of the
,damage to the left front of the dump truck, driven by Mr.
Paul f That i'S, was it compressed iinw:ard or was it pulled
c0utward or was it scraped 1 ·
Mr. Anderson: :Surely Ooun~el d01isn"t expect Mr. Ayre
-:to remember it.
A. I couldn't ·answer t1mt.
Mr. Anderson: (Continuing) With any degree ·exactly the
tdamage done to the dump truck.
A.. The only answer I can give you to that was that they
were both compressed together. As to what degre·e inward
,or outward, I couldn"t answer.
Q. You mean the left front of the dump truck had been compressed inward and the right front of the Southern Motor
.Express truck had been compressed inward j
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Mr. Anderson: He didn't say that.
Mr. Clarke:. That1s proper cross examiIIation.
A. "\Ve are both thinking in different terms, I think 1 I was;
answering in relation to the· ba:ck of the dump truck. You areasking a question in reference to the front.
Q. That's correct, sir.
A. N aw the front of the dump truck, the left
pag·e 61 ~ front of the ch;tmp truck, was caved in and da:magedr
and also the extreme right front of the Southern
Motor Express was· caved in and daIDaged.
Q. When you use the words '' caved in,'' you mean pushed to:...
wa:rds the center'?'
A. That's right. Pushed. In other words, from the norma:E
position, outward posifom, they were both pushed from the
original position. · Instead of being stretched out, they were
compressed in.
Q. Mr. Ayre, how did you happen to be a?t the· scene of this;.
accidenU
A. I was coming east on 360, and ran up on this accident.
Q. You had not received a radio me-ssage to go to the accident?
A. I was the one that gave the report of the accident, of
there being an accident.
·
Q. Now I believe you testified tna:t the distance from the
rear of the Southern Motor Express truck to the stop sign
that you have identified as being at the projection line of the
eastbound traffic lane of 360-I believe vou have testified that
the distance from the stop sign which you testified was in
Hay Road at or on a projection line of Highway 360 of the
south line of highway 360, was 50 pacesf
A. 50 steps.
Q. 50 steps from tlrn?
A. From the rear of the Southern :Motor Express
page 62 ~ to the center where the stop sign was located on
Rav Road.
Q. Is 50 steps?
A. Yes.
Q. In other words, the truck of Southern Motor Express
had traveled 50 steps eastward from that sign? That is, the
rear of the truck had traveled 50 steps from the rear of that
sign?
A. The rear of the trailer had come to a stop 1 50 steps.
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Mr. Maguire: That's all.
Bv Mr. Anderson:
·Q. Mr. Ayre, how long was the Motor Express truck, approximately? How many feet?
A. Just judging the trailer, I would say that it was the
type of trailer it was, I would say it was 40 or 45 feet.
Q. 40 or 45 feet?
A. That's about the normal length of a rig of that type.
Q. Now on this diagram, Mr. Ayre, you have testified that
the distance from the stop sign to the rear of this, rear of the
Southern Motor Express trailer, is 50 steps. Would you put
a "50," write "50 steps" in there?
(The witness complied.)
Q. You have also testified that the distance between the
rear of the Anchor Motor Freight and the front of the dump
truck was 75 feet?
A. That's right. That's approximate.
page 63 ~ Q. Would you put that in there?
A. Approximately 75 feet.
Q. Yes. Will you put that in; just "75 with 'ft.' '' there.
(The witness complied.)

Q. All right.
A. Understand, this line here is to mean the extreme end o!
that truck.
Mr. Anderson: That's all.
Mr. Maguire: One more question.
By Mr. Maguire:
Q. Did Mr. Wingate, in the presence of Mr. Paul, tell you
that anything concerning the happening of this accident-

*

*

*

*

*

A. Ahchor Motor Freight driver, or Mr. Wingate, who was
the driver of the truck, advised me that he was in a
page 64 ~ passing lane going east on 360 in the process of
passing Southern Motor Express.
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Q. Did he state that he had seen Mr. Paul's dump truck
prior to the time it entered the intersection Y
A. If he did, I cannot recall it.
Q. Did he Ray anything about the dump truck not stopping
at the stop sign Y
A. I don't recall that, either.

Mr. Maguire: I believe that's all.
Mr. Clarke: I think in view of the fact it was brought out
in cross examination, I have a right to clear this up.
RE-DIRECT EXAMINATION.
By Mr. Clarke:
Q. Did Mr. Wingate tell you why his truck and Southern.
Motor Express truck came together Y

•

•

•

•

•

page 65 ~

•

Q. Did Mr. Wingate tell you that there was a collision between Paul and Southern Motor Freight truck prior to the
Southern Motor Freight truck getting into this scraping accident with Anchor Motor Freight Y

•

•

..

•

•

A. No. I couldn't actually say that he did.
Q. What did he tell you along that line Y
A. He stated that Southern Motor truck had space between
him and the island was too narrow and it forced him up onto
that island.
Q. What forced him up there Y
A. In other words, the closing of the space that he was
going through passing. ·
Q. Did he say what caused the space to closeY
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A. Moving over of the truck that he was passing. In other
words, the moving ov-er oi the Southern Motor Express narrowing the gap or narrowing his lane, that he was to use for
passing had forced him over.
Q. Did he say whether the Southern Motor Express moved
over?

•

•

A. I don't know. I couldn't say on. that.
Q. You have discussed marks on the left end of the front
bumper of the Southern Motor Express truck. You have also
,discussed a scraping mark or raking mark, I believe you call
it, all down the side of the Anchor Motor Express.
page 66 } Was the bumper of the Southern Motor Express
at the same height as the scraping markings on the
.Anchor Motor Freight's right-hand side?
A. That's correct. In relation to the height, the mark on
the bumper and the marks ·on the Anchor Motor Freight, they
-were the same. Thev matched.
Q. Did your investigation reveal to you how long after the
:accident you arrived on the -scene?
A. As near to the time as I could get it, was sometime-it
was estimated the accident happened at approximately 12 :10
P. M. And I arrived at 12:18 P. M.
Q. Now in your diagram here, that you have prepared and
which is marked Southern 's tendered Exhibit A, you have
placed part of the trailer as well as the tractor on that grass
plot. Actually, that grass plot would not be wide enough to
get a tractor and a trailer on it, would it?
A. Let me put it this way: It was diagr_ammed, the front
wheels for your real tractor wheels, which covers your fifth
wheel, was sitting right up on the grass; that would give you
the extreme rear of the tractor and the extreme front of the
'trailer up on the grass.
Q. Well, if the trailer were in a position more parallel with
the road than you have it here, the trailer then would have
been, the end of the trailer would have been closer to the dump
truck than you have it here. The end of the trailer
:page 67 } would have then been closer to the dump truck than
you have indicated. Js that correct f
·
.A. It would have been parallel.
<Q. Yes..
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In other words, you have the trailer almost erossways to the
highway but, if it had been parallel to the highwayt
A. It was more on an angle across the highway. It was not,
in other words, you are ref erring to this as being parallel the
same as this! Is that what you mean?
Q. Yes.
A. No. It wasn't what you would call parallel, the same
as this. It was on an angle.
Mr. Anderson: By ''this,'' you are· referring-excuse me-.
which ought to poinU · ·
Q. When you are speaking .of "this," you are referring to
the Anchor Motor Freight truck f
A. That's right.
Q. That you have here. And you say that it and the trailer
were not as parallel to the highway as the Southern Motor
Freight or the dump truck T
A. No. They weren't parallel.
Q. That's what you surmise from seeing the marks on iU
A. That's right. From the way the marks were and from
the way it was, the wheel marks were, up here
page 68 ~ where they had backed it off.
~

•

•
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