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Record No. 5570

VIRGINIA:
In the Supreme Court of Appeals held at the ·Supreme
Court of Appeals Bui·lding in the City of Richmond on Friday
the 5th day of October, 1962.
STORES BillLDING CORPORATION, Plaintiff in Error,

agailnst
MARY LOU CONOVER AND EDWIN E. CONOVER,
Defendants in Error.

From the Court of Law and Chancery of the City of NorfQlk
J. Sydney Smith, ,Jr., Judge

Upon the petition of Stores Building Corporation a writ
of error is a.warded it to a judgment rendered by the Court
of Law and Chancery of the City of Norfolk on the 16th day
of May, 1962, in a certain motion for judgment then therein
depending, wherein the said petitioner was plaintiff and Mary
Lou Conove·r and another were defendants; upon the petitioner, or some one for it, entering into bond with sufficient
security before the clerk of the said Court of Law and
Chancery in the penalty of three hundred dollars, with condition as the law directs.
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In the Court of Law and Chancery of the City of Norfolk
on the 16th day of May, 1962.
·
i

•

This day came the parties, the plaintiff by Mr. Baydush,
and by counsel, and came as 'veil the defenda.nts1 in person
and by counsel, and thereupon came a jury, to-Wit: Aulton
C. Ferebee, Elmer B. Gray, Laurence 0. Howard, Ennis E.
M.~-~~hP.r~Pll~ Peltz, James T. T·aylor, and Willi~m W. U_nkle,
wHo.,. ~p·o~ pe1ng duly sworn the truth to speak upo~ the Issue
jofii'eld.. and having heard the evidence of the plaintiff, the
defendants, by counsel, moved the Court to strike the plaintiff.'s..~vi~ence, and enter up summary judgment for the said
defendants, which motion after having been fully heard and
maturely considered by the Courr· is overruled, to which
action of the Court the defendants by counsel, duly excepted.
And nqw ·~:tt the conclusion of all the evidence t~e defendants,
hy ,coJ}ii~el,. renewed their motion to strike the evidence of
the· pla-intiff" and enter up summary judgment for the defendants, which motion after having been fully heard and maturely
considered by the Court, is sustained, to which action of the
Court the plaintiff, by counsel, duly excepted.
. Whereupon it is considered by the Court that the plaintiff
take nothing for its motion for judgment and that the defendants go hence without day and ·recover of the said plaintiff their costs about their defense herein expended. To which
action of the Court the plaintiff duly excepted. Thereupon
the jury was discharged from the further consideration of
.. . . t¥is case. And now the plaintiff moved the Court to
page 8 } set aside the judgment of the Court and grant the
plaintiff a. new trial, which m.otion after having been
fully heard and maturely considered by the Court, is overruled, to which action of the Court the plaintiff duly excepted.
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v. Ma-ryi Lou· C.onover
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NOTICE OF APPEAL AND ·ASSIGNMENTS OF ERROR.
Stores Building Corporation, the plaintiff in the above
styled action, pursuant to Rule 5 :1 Section 4 of the Rules of
the Supren1e Court of Appeals of Virginia, files this. no.ti~
that it will apply to the Supreme Court of Appeals of VIrginia
for a 'vrit of error from the final judgment rendered against
it in favor of the above mentioned defendants by the Court
of Law and Chancery of the City of Norfolk, Virginia, on
1\Iay 16, 1962.
The errors assigned by the plaintiff. are :
1. The Court erred in striking the plaintiff's evidence, beeause there was a1n.ple evidence ou behalf of the plaintiff to
support a verdict in its favor.
2. Tl1e Court erred in refusing to strike defendants' evidence, because plaintiff was entitled to a judgment against
defendants for the amount sued for as a matter of law.
3. The Court erred in not entering a summary judgment
for plaintiff against defendants for the amount sued for, because the issues raised in the present case were the same issues raised, or could have been raised, by defendants in a
prior action brought by plaintiff against defendants, wherein
the Court, after mature deliberation, determined that the
tenancy involved in that action, wherein plaintiff wasLessor
and de.fendants were Lessees, was a tenancy from
page 10 ~ year to year, and the Court entered judgment for
same plaintiff against same defendants for the rent
that had accrued up to the time of the institution of said
prior action; and that there was, therefore:, final adjudication
that the tenancy between the parties was a tenancy from year
to year, which decision was binding upon the parties in the
instant case.
4. The Court sl1ould l1ave struck d,efendants' evidence and
entered a judgment in favor of plaintiff, because the Court
l1aving determined, as a matter of law in the prior action be~
tween the same parties wherein the issues were the same
that the tenancy between plaintiff and defendants was on~
from year to year, and the uncontradicted evidence was that
the tenancy was not legally terminated until the end of the
current term, which expired on March 5, 1962, and that the
rent sued for in the present action was for a pe·riod during the
existence of the tenancy, and thus the Court erred in not
striking defendants' evidence and entering judgment for
plaintiff.
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5. That the judgment is contrary to law and the evidence
and is without sufficient evidence to support it.

STORES BUILDING
CORPORATION
By liERMAN A. SACI(S
Of Counsel.
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Filed 7-3-61 Court of Law and Chancery.
By L. M. CALVERT, D. C.
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Mr. Pickrell: First, I make the motion for summary
judgment on the grounds that the previous case showed that
there was a-well, I better spell it out-that the case of Stores
Building Corporation v. Mary Lou Conover, et als., in the
Court of Law and .Chancery, Number 746-1961, was a detertnination of the lease that then existed, and that the action
brought at that time was for a breach of that lease and that
they are ,now not allowed to bring a second suit for the same
breach, the only difference being different funds,
page 6 ~ that the monies due and owing at the time were due
and owing then and they elected only to bring an
action fo·r four months rent and that they are, therefore,
estopped or precluded by the former suit to now sue for the
additional rent.
The Court: Why do you say that all the rent that is now
being sued for should have been sued for then?
Mr. Pickrell: Well, I say this, sir: that there was a
breach of the year to year tenancy that ran at that period of
time, from February of 1960-exeuse me-from March of
1960 to February, 1962; that was the period of time. They
had vacated the premises and turned them back over, in the
record in the case that I referred to by the evidence most
favorable to the plaintiff, in July of 1960.

Stores Building Corp. v. Mary Lou Conover
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At the time of the suit the premises had been surrendered
and turned back and the lease denied. This time was more
than three n1onths before the end of the year period, therefore there was no demand for a written notice, no denial of
their right in this file to terminate the lease. The lease was
broken. They, therefore, owed a year's rental a.t that time.
The Court: For what period Y
Mr. Pickrell: They owed a year's rent from
page 7 ~ March of 1960 to February of 1961. They had been
paid through April of 1960 at the time the suit was
brought. They recovered a judgment-and I might for the
record and the court's recollection point out to the court that
'vhen they brought their original suit they brought it under
the contract, and the only way the court could have allowed
the recovery was to allow it on the evidence offered that it
was a tenancy from year to year and the contract wasn't controlling.
In other words the court-and the court allowed them at
that time to recover for four months and, therefore, I say they
are precluded from now ·bringing-and that ended, terminated
the lease, your Honor. In other words that was well within
the three-month-and the lease-they couid have sued for the
rest of the year because a lease-a lease can be abandoned
or by surrender of the property, and we ·surrendered the
property, if it were surrendered before the three-month
period. In other words if we surrendered the property befo-re the three-month period then that is one way that you can
terminate a tenancy from year to year. The word ''may"
in the Statute is not compulsory, it's permissive.
The C'Ourt: That means a tenant can just quit the premises any time they feel like it and walk out and say
page 8 r ''I'm not liable any further?"
1\fr. Pickrell: No.
The Court: Even if he offers to surrender the premises
the landlard, other than being placed under the duty of attempting to minimize the damage and rent the premises after
he has been notified, he can still hold the tenant.
Mr. Pickrell: For that vear.
The Court : Or for whatever the term may be.
Mr. Pickrell : I am not denving that. He could hold us till .-.
that-for that year. He could hold us for that year and sued
us for four months.
Mr. Pickrell : The second motion is that the premises were
vacated by the record or the estop business in March of 1959,
that the year tenancy at that time would have expired in
February of 1960, and the records disclose that we terminated
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the lease orally in March of 1959; that we paid full rent for
that year and the vo~untary payment into the next year is
not binding on us. It is just an overpaym.ent on our partThe Court: All right.
Mr. Pickrell: And I have-well, I would like the court to
rule on those; then I've got another one.
page 9 ~ The Court: Are you ready for me to rule Y
Mr. Pickrell: Yes, sir.
The Court : (To the reporter) Read that last back.
(The reporter complied.)
Mr. Ptckrell: There, let the record show we were not in
posses-sion at that time.
The Court: AU right, Mr .-gentlemen, do you wish to
reply to that 7
Mr. Sacks: WellThe Court: He wants me to rule on those two points, as
I understand it.
Mr. ·Pickrell: Judge, if I may-I have here just a little
bit of law on those two points: Corpus Juris Secwnd1trn, '51,
the section of page 142 andThe Court: '51 Cor·pus Juris Se(JUII1,d1vm'1
Mr. Pickrell: I think it is Section 142, ParagTaph (f),
page 745.
The Court: Do you have that with youY
Mr. Pickrell: No, sir, but I have copied the pertinent parts.
I ·would like to read it for the record. The beading on it is
''Landlord and Tenant-Waiver of notice to terminate may
be waived by the parties, and it states : ''The
page 10 ~ giving of a notice to terminate a tenancy from year
to year may he waived by the parties • • • '' and it
skips a paragraph it didn't have anything to do with it • • •
"Defects in the notice rna~~ be waived by express agreement or
by declarations and conduct from which a fair implication of
'vaiver arises as by acquiescence and failure to object to the
sufficiency of the notice.''
We say there l1as been no objection, and the record shows
the failnre l1as been acquiesced in.
The Court: All right, what is in the record Y 'Vas it taken
·down?
Mr. Pickrell: It was taken down.
The Court : By a court reporter Y
Mr. Sacks: Yes: and we have it here.
The Court: All riiht.
}.fr. Pickrell: In other words, it is in the record that they

Stores Building Corp. v. Mary Lou Conover
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never asked them for the rent, Judge. I won't say when they
asked. They haven't asked for the rent since this suit.
The Court: You haven't filed any plea of res j'lltdicata or
estoppel or ·anything of that sort T
M·r. Pickrell: Yes, sir.
The Court: Is it in here t
Mr. Pickrell: It's in my Answer. I said that the prior suit
was an adjudication of the rights and that they are
page 11 ~ estopped, the claim itself, in my Answer.
The Court: All right.
Mr. Pickrell: Now, I will give you the citation, Judge, in
192 Northwestern 550. It's an old case, but the reason I cite
it is in that case-the purpose in citing that, sir, is that in
that case there was a statutory provision for thirty days rent,
and the court held that-the facts stated-the trier court was
justified in :finding that the plaintiff waived the giving of written notice as required by the Statute and accepted a surrender
of the premises from the defendant. That is the purpose of
showing that. You've got a Statute with a notice and that
you can waive it, that it is not mandatory.
The Court: You can waive anything. You don't have to
argue that to the court; if it's properly done.
Mr. Pickrell: Yes, sir, if it is properly done. Now, with
reference to the acquiescence or the failure to require rentin other words, in their pleadings they have never made a
statement that they have demanded rent from the plaintiff
since the last suit. I mean that is in the record of this case.
They have shown-they have acquiesced in it and failed to
make any demand.
page 12 ~ The Court: All right; what is your next point f
Mr. Pickrell: All right, sir. The next point
·would be that if they are entitled to recover at all, and this
would be to limit their recovery, that they would be entitled
to recover only the balance of the unpaid rent fromMr. Sacks: September.
Mr. Pickrell: No-well, September of 1960 to Februarv of
1961 because they had been paid through August of that
yea·r, of that year's tenancy, and the record in the former
case clearly discloses that they had ·been out of possession and
that the plaintiff in this case and in the former case had been
in possession since approximately four or five months before
the case was brought and, therefore, they have got possession.
They brought their suit for four months. The lease has been
breached. They then have a cause of action, and. it is not a
question of holding over, being in possession of the premises
and holding over.
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The ·Court: All right, I understand. Now, do you wish
to ·reply to his statements?
1\{r. Sacks : Yes, sir. · If your I-Ionor please, in the first
place his argument about the surety part of the rent is not
raised in this Answer at all.
pag-e 13 r In the second place, everything that ~Ir. Pickrell
· . ·· has raised was raised in the former suit. At that
time the tenant bad been out. They had paid ~Ir. Baydush.
They had abandoned the pren1ises. The court held that the
lease fron1 1\farch of 1959 to-from 1\Iarch 1960 to 1\farch 1961
was a lease frgm year to year.
Now, the court has passed on everything that they are
raising now and 'vas raised in the prior case. Now, they could
have given a notice, a written notice prior to December the
5th, 1960 to terntinate the lease. They didn't do that. So, on
1\farch of 1961 the lease renewed itself under the law.
Now, we didn't sue for breach of lease. vVe sued for rent
and the very lease provides for the payment of rent fron1
month to n1onth. In fact, under the lease we couldn't have
sued for any future rent. Now we have a right to sue for
rent as it becon1es dne, and when we sued orig·inally for four
n1onths we couldn't have collected any future rent. They have
raised the point that the rent wasn't due.
The Court: vVhat is your reply to 1\fr. Pickrell's last point
that the rent was paid under the judgment of the court
through August, 1960-was it not?
1\fr. Pickrell: Yes, sir.
page 14 ~ 1\ir. Sacks: Yes, sir.
The Court: And therefore according-he n1ade
the point that there would be no further liability except from
Septen1.her, 1960, until he says, February t11t~ 5th, '61.
1\fr. Sacks: That should be 1\farch.
1\Jir. Pickrell: ·v\rell, actually it would be seven months.
l\fr. Sacks: That's right.
The Court: It would be 1\farch.
Mr. Sacks: If you say February you gave bad notice. 'Ve
are going to hold you tQ. that.
M·r. Pickrell: 'Yell, the rent starts in February. That 'vas
when it. was due.
Mr. Sacks: It was 1\farch.
The Court: To 1\iarch thelVIr. Pickrell: Februarv was the last month 've have to
pay and it would run till the end of February.
Mr. Sacks: V\Tell, that's right.
Mr. Pickrell: So, it would run from March to February.
~fr. Sacks: From September to March the 5th.

Stores Building Corp. v. ~Iary Lou Cqnover
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The Court: From ScptCinber to ~larch the 5th.
1\fr. Aucamp: In reply to 1\'Ir. Pickrell.
.
:Nir. Saeks: Now, that was all right, Judge, 1f
page 15 ~ he had given a notice before Decentber the 5th,
1961. That would have ended it. I n1can 1960.
That would have terminated the lease in '61. He failed to
do that under the law. Under the law in ·virginia a tenancy
front year to year-and even the lease provides for the giving
of three nwnths notice-prior to the end of the tcnn, and upon
failure to do it renews itself.
Now, here is notice which he gave, and it is not denied that
it is the first and only notice, was given in N oYcJnber 30th,
H)61, that they would terminnte that lease.
·
lVIr. Pickrell: ''rait a minute. If yon '1·c g·oing· to quote it~fr. Sacks: I ':1m arguing· the law.
1\fr. Pickrell: I know, hnt you're reading.
l\1r. Sa~ks: The ronrt hns held that vou arc a tenant fron1
ven J' to vear. That's from l\rfa rch 5th -of one vear to l\farcl1
~f the following· yNll·-and being such a tenant ~rou can only
tcnuinate such tenanc~~ hy g·iving three months notiee prior to
the <'nd of anv tenn. That is the ShttnteThe Court; "~ell, p;cntlen1en, let me interrupt you right
now. Tbe eonrt in inelincd to reserve its ruling on these
points. I mn g-oing· to proceed to hear yout· evidence
png-c 16 ~ and have the record in the prese11t cnsc complete, or
at least romplcte to the point when~ the court eould
rnlc.
?\fr. A nean1p: I would like to 1nakc one n1otion: that the
testimony and the evidence here todav he rPst rictcd to all
faets m1~l occurre1wes snh~eouent to the tinlP of vour adjudication as to the other suit. That is, anything· that happe1wd prior to that I don't tllinl\ would he arln1issihle since
the court already passed on it.
The Court= All I can say is, following my usual practice,
T won't l'tlle in advmwc. At the proper thne yon make your
ohjcction and I will rnle on it.
(The court, counsel for both sides and the reportm· wlwrennon retnn10d into the eonrtroom and the trial proceeded as
follows:}
1\Ir. Ancamp = \Ve have a n1otion tl1at nil witnesses be excluded who are not parties to this action.
The Court : All rig·l1t.
(All witnesses were excluded from the courtJ·oom.)
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Edwin V. Conover.
The Court: You may proceed.
(Counsel for both sides made opening statements.)
page 17
be~n

~

EDWIN V .. ·CONOVER,
a defendant, called as an adverse \\itness, having
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION. (Adv..)

By Mr. Sacks:
Q. Mr. Conover, you and your wife are the defendants in
tllis suit, are you not Y
A. That is right.
Q. Had you leased from Stores Building Corporation the
premises nun1bered 1508 Colley Avenue T
A. Yes.
Q. A restaurant f
A. That's right.
Q. And that lease began ~Iarch the 5tll, '58, is that eorrectT
A. 1958, yes.
Q. Yes, sir. Is this the lease that you signed?
Mr. Pickrell: Your IIonor, I object to the fact that they
say that there is a lease, that this is the lease they are suing
under befause that is not the lease they are suing under.
They are suing under the lease that the court construed a
tenauey from year to year.
page 18

~

A. (Examining lease) This is the ten-year lease
here.

The Court: Just a nunute, Mr. Conover, the reporter is
trying to write do"\\.,.11 everything. Perhaps you don't understand, but when the attorney objects the witness has to stop
talking until the court rules.
~[r. Sacks: I asked hhn if that was the lease. If that was
the lease he signed.
The Court: All right. The court overrules tl1e objection.
Mr. Pi~krell: Please note my exception.

By Mr. Sacks:
Q. You signed this lease?
A. Yes.

Stores Building Corp. v. Mary Lou <;Jonover
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Q. For the tern1 beginning 1\Iarch the 5th, '58 to March,
'60, is that rigl1t?
A. March, '60.
Q. It was for ten years originally?
The Court: The lease speaks for itself. You can read it.
A. Yes, sir, that is the lease right there.
By ~{r. Sacks:
·Q. All rig-ht, sir. Now, tltis lease is the sa1ne lease introduced in evidence in the former case, was it not, 'vhen you
were sued by the same plaintiff~
page 19 ~ A. Yes, sir, the only lease we had.

:Mr. Sacks: I introduce this in evidence.
The Court: That will be Exhibit P-1.
(Received and nu1rked l>y the court in evidence as Exhibit
P-1.)
Bv 1\!Ir. Sacks:
·Q. Now, ~1r. Conover, when did you vacate theA. ~farcb, '59.
1\fr. Pickrell: I beg your pardon?
The 'Vitness: 1\farch, '59.
The Court: 'Vait a n1inute. You vacated the premises
when?
The vVitness : 1\Iarch, '59.
The Court: All right.
By 1\fr. Sacks:
Q. And you did not give notice in writing three months
before that you were g·oing· to vacate?
A. Not in writing. I gave it orally.
Q. 'V ell, now, after you moved I think you paid the rent for
the month of l\Iayf
A. After I vaca.ted the property we paid the month. 'Ve
paid for up until through May, 1960.
Q. Througl1 1\fay?
A. Yes, and continually paid our rent.
Q'. In other wordspage 20 ~ A. This particular lease that we have here is a
ten-year lease which we were una,vare of.

12
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Edw·in V. Conover.
Q. I see, but you paid them for two months of the year
commencing 1\farch the 5th, 1959A. No, we paid through 1959, understand?

The ·Court: You didn't understand him. He said that
you vacated the premises in March, '59 hut after you vacated
the prenuses you continued to pay the April and May rent.
Is that right 1
The "\Vitness : 'Ve paid for a full year after that, your
Honor. We paid through April, 1960.
The Court: Well, l1e asked you if you paid April and May,
if I ren1ember correctly.
~Ir. Sacks:
Q. You paid through April, 1960?
A. Yes, sir.
Q. That was a year after you had moved out?
A. Yes, that's right.
Q. No,v, 'vhy did you stop paying· rent after then?

By

The Court: You paid througl1 May, 1960, did you say?
The Witness: Yes, sir.
By Mr. Sacks:
·Q. Why did you stop paying r-ent after then?
A. Because I had seen my attorney and he found
page 21 ~ out that the ten-year lease wasn't valid.
Q. I see.
A. And he advised 1ne not to pay any more rent.
Q. So therefore you refused to pay any further rent be-·
cause you were advised that the lease was invalid, isn't that
correetY
A. That's right.
Q. Then you were sued in this court for the rents for the
month of May, June, July and August of 1960, isn't that correct?
A. That's rig-ht.
The Court: Let me interrupt you. Your statement is that
you had paid through May, 1960. You meant that you paid
until Ma.y or through April, 1960, is that right?
The Witness: Yes, until May the 5th.
The Court: That left 1\{ay, J nne, July and August?
The Witness: August.

Stores Building Corp. v. Mary Lou Conover

13

Edtwin V. Conover.
The Court: As a result of your last suit. All right.
The Witness: That's right.
By Mr. Sacks :
Q. Now, you were then sued in this court for the rent for
the months of May, June, July and August, were
page 22 ~ you not Y
·
A. Yes.
Q. Now, your defense was that the lease was invalid Y
Mr. Pickrell: Your Honor, I think Mr. Sacks will be the
first to object to me if I went in to the former suit.
The Court: 'Veil, that is a question of law. I don't think
that is before the jury.
Mr. Sacks: If your Honor please, we are relying on res
judicata. I've g-ot to prove that the issues in the case are the
same in the former case as part of our claim. If that issue were
determined in the other case, in the other trial, why, that
answers it.
Mr. Pickrell: Your Honor, it does from the record, sir.
The Court : I will ask the jury to retire, please, in the
jury room.
(The jury was excluded.)
The ·Court: What issue is there for the ju.ry to pass upon
if the court should allow you to do it on the question of res
judicata? That is a. matter for the court, isn't it Y
Mr. Sacks: I think this. I think the jury could be instructed
that the same issues involving the same parties,
page 23 ~ if the same thing is involved, that they should find
·for the defendant. I think that'sThe Court: Find for the defendant?
M·r. Sacks : Yes, sir; and that ends it.
The Court: Say that again now.
Mr. Sacks: That if the same issues were tried between the
same parties in the former trial and the court has passed on
it, then, of course, the jury can't find for the defendant.
The Court: You just said they should :find for the defendant. You mean for the plaintiff?
1\fr. Sacks: Yes, find for the plaintiff. They couldn't find
for the-yes, for the plaintiff. I think that goes to the crux
of the case, the sarne parties and the •same issues, and I can
show that he testified to the sam.e in the other case as he is
testifying here now, and I have his testimony written out here.

14

Supreme Court of Appeals of Virginia

Edwin V. Conover.
The Court : All right .
.Mr. Pickrell: If I may, sir, the issue was not the same.
The issue in the last trial was whether or not you had a lease.
The question of whether or not-and the court held there was
.
a tenancy f-rom year to year. The question of
page 24 ~ whether notice under the tenancy from year to year
has been given was never raised in the last trial,
and we are raising the question of notice on a tenancy from
year to year which the court can't determine until the· end of
the case ; and wasn't raised in the original pleadings.
. And secondly, we are relying on the waiver of notice and
the estoppel to claim the requirerr1ent of a written notice after
the last case.
Mr. Sacks: If your Honor please, the testimony of Mr.
Baydush in the former caseThe Court: Well, that is not before me, butMr. Sacks: No, sir.
The Court: - I presume you can put it in at the proper
time.
Mr. Sacks: Yes, sir. I think that the notice was raised
in that former case, and I am trying to show that the only
point that I raised was not that he gave notice but that he was
released from the lease because it was invalid, being a tenyear lease. And his testimonyThe Court: His clain1 is that a waiver of notice was given
because of the conduct of the parties, isn't it?
1\fr. Pickrell : Tha.t is right.
1\Ir. Sacks: Well, then this court held they
page 25 ~ they didn't because if we did waive the notice we
wouldn't have been entitled to a judgm.ent.
The Court: Well, was the question of waiver of the notice
passed on by the court Y
Mr. Sac~s: It had to be, yes, sir, becauseThe Court: Well, it didn't have to be if it wasn't raised.
Mr. Sacks: Yes, sir, it was raised this way: that when
he moved out in 1959 and fhey vacated the premises and he
said he was leaving that ended the lease. N.ow, if we had
waived it then we wouldn't have been entitled to any judgment
for any further rent.
The Court: All rigl1t, now what is it that you want to ask
this witness again?
Mr. Sacks: I asked him what defense he relied on in the
other case.
The Court: What is your objection 7
1\fr. Pickrell: Judge, we don't deny that.

Stores Building Corp. v. Mary Lou Conover
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The Court: Well, let him put it in the record if you want
to put it in the record in the absence of the jury, but I sustain
your objection to it going to the jury.
Mr. Sacks: The plaintiff wants to prove and show that at
the former trial of this case in 1961 the defendant
page 26 ~ did not claim that he gave notice to vacate, but his
defense was they were not liable for rent because
the lease was invalid and were so advised by their attorney.
The Court: Now do you want to ask him any more questions or put anything in the record while the jury is out!
Mr. Sacks: As to that, yes. I think that is about as far
asThe Court : Well, as to anythingBy Mr. Sacks:
Q. Well, have you paid any rents since August, 1961 t
A. No.
Mr. Sacks : You did not.
The Court : Bring the jury back.
(The jury was recalled into the jury box.)
(Document shown to opposing counsel.)
(A side-bar conference was held outside the hearing of the
jury.)
The Court: Wait a 1ninute. I asked you if there was anything you wanted to take up while· the jury was out. All right,
will the jury go back out again, please? The court reporter
has to write all this down.
page 27

~

(The jury was excluded.)

The Court: All right, now, you wish to introduce this?
Mr. Sacks: Yes, sir.
The Court: What do you consider the relevancy of it?
Mr. Sacks: To show that that is the only notice that he
gave.
The Court: All right, what is your objection Y
Mr. Sacks: To g·ive notice before he went off to give this
notice.
Mr. Pickrell: We have never given any written notice. We
have no objection.
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The Court: I see no reason why it shouldn't go in. The
court at this time will allow it to go into the evidence but
not before the jury because all these questions are as a matter
of law which the jury will have to be instructed in the instructions. The court would rule this is admissible at this
time as an exhibit but that the question of whether or not this
was the only notice that they can rely upon or whether the
conduct of the parties are-the verbal notice or the other
actions between the parties would be a defense is something
that the court willl1ave to reserve until the proper
page 28 ~ time. The court will mark this as an exhibit and
will decide whether they are to be read to the jury
or not.
You can get it in the record while the jury is out. You can
ask him, if you want to if he signed it.
By 1\fr. Sacks :
Q. You admit that notice Y
Mr. Pickrell: Yes, sir, we stipulate that that notice was
made.
The Court: That's Exhibit P-2.
(Received and marked by the court as Exhibit P-2.)
The Court : All right, bring the jury back.
(The jury was recalled into the jury box.)
By Mr. Sacks:
Q. Now, Mr. Conover, the only notice you gave to vacate
was in November of 1961, that you would vacate the premises
on March the 5th, 1962, isn 't that correct?
A. That is the only written one, yes, sir.
Q. Tl1e only written notice?
A· Uh-huh.
Mr. Sacks : That is all, sir.
The Court: You want to examine him laterf
1\{r. Pickrell: Yes, sir.
page 29 ~ The Court: You n1ay go back to your seat, Mr.
Conover, to be recalled later by counsel.
Mr. Sacks: l\1r. Baydush.
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JUNIUS BA.YDUSH~
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Sacks:
Q. Will you state your name, age, residence and occupation,
please?
A. Junius Baydush, age 50, 1301 Hampton Boulevard. In
real estate.
Q. Are you connected with the Stores Building Corporation?
A. lam.
Q. In what capacity?
A. Vice president.
Q. Were you connected with the corporation in
page 30 r 1.958 when it made its lease with Mr. and Mrs.
Conover?
A. Yes.
Q. You saw the lease, did you?
A. Yes, sir.
Q. All right. \Vhen did the Conovers leave the premises 1
A. They closed in May of '59.
Q. What year?
A. Of '59. They left their fixtures in. I'm not sure when
they took those out, hut I think it was during the summer vof '60. I'm not sure of the time there.
Q. So after they left they left the fixtures there for some
time?
A. Yes, sir.
Q. Were the fixtures there all of '59 1
A. Yes, sir.
Q. You say until some time in '601
A. Until they took them out.
Q. I see. Ail right. Now, did they give you any written
notice that they were going to vacate the premises?
A. No, sir.
Q. Or that tl1ey ·were going to cancel the lease 1
A. No, sir. I sent Mr. Conover statements and they came
back for quite a while.
Q. When did you send him tl1e statement you
page 31 ~ are referring to now?
A. That was-I sent him one statement in-I
think it was in May, I think, or April-it was May.
The Court: What year?
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The Witness: 'Vhat year! In '59, sir.

By Mr. Sacks :
Q. '59f
A. And I think Mr. and Mrs. Conover were in Florida.
We couldn't locate them. And then I have an address at
Largo, Florida for them. Then we g-ot their Norfolk address again, and Mr. Conover paid his rent. He paid his
May ·rent on May 7th and his June rent on through until
April the 5th of 1960, and then that was the last time he paid
his rent, and he told me that his attorney had told him the
lease wasn't any good, so we talked to Mr. Rixey and you
after that.
Q. And you brought suit t
A. Yes, sir.
Q. And that was for four months rent t
A. Yes, sir.
Q. That was the rent that was due at tl1e time yon brought
the suit?
A. Yes, sir.
Q. All right. Now, did you receive any written notice fro1u
1\{r. and Mrs. Conover that they were going to terminate tl1is
lease!
page 32 ~ A. Not until the end of last year, sir.
Q. In '61, that they were going to terminate
whenY
A. As of March 5th.
Q. '627
A. Yes, sir.
Q. Now, have they paid you any rent since August-since
September of 1961 7
A. No, sir, they haven't paid any rent since August ofwell, the rent is paid up through-until September the 5th,
1961 on, but that was a check that we got at the end of last
year.
Q. I see. That was when you brought the suit?
A. Yes, it was the 12th of September.
Q. Now, Mr. Baydush, when the Conovers moved from the
premises what effort did you make to get a tenant for the
place?
A. Well, we advertised it. We had a large sign painted
and put in front of the window advertising it as a restaurant.
In fact the fixtures were still there, and they were trying
to rent it as a restaurant so whoever ·rented it could buy the
fixtures from the Conovers. But there was a large sign placed
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in the window and there has always been a sign, either a large
paper sign or a metal sign.
Q. Now, for whose benefit did you try to get a tenant?
A. Well, we :figured that we had a ten-year lease
page 33 ~ on it and it was for their benefit.
Q. For the Conovers Y
A. Yes, sir.
Q. I see. Now, did you ever release Mr. and Mrs. Conover
from the payment of any rent?
A. No, sir.
1\Ir. Pickrell: That is a question of law and fact for
the jury to conclude and not Mr. Baydush.
The Court: 'Veil, he might rephrase the question.
By Mr. Sacks:
Q. Did you ever release the payment of any rents to become
due?
The Court : Did he agree. You mean by tha.t question did
he agree orally or:1\!r. Sacks: Or otherwise, yes, sir.
The Court: -in writing?
A. No, sir.
By ~Ir. Sacks:
Q. Now, under the terms of this lease do you or not have
the rig·ht upon a vacation of the premises to rent it out for
the ·benefit-at the expense of the lessee Y
A. Yes, sir.
Q. I see.
page 34 ~

Mr. Pickrell: Where do you see that? What
paragraph?
The Court: I understand you wish to object to any reference to the lease?
1\fr. Pickrell: To the terms of the lease, yes, sir.
The Court: The court overrules the objection and note
your exception.
1\fr. Sacks: I saw it there 'SOmewhere.
The ·Court: If you can find it you can read it to him.
1\fr. Sacks: It's in the lease. All right, we will refer to it.
The Court : You can read it to him. If you can't find it
it is understood you can do it later.
'
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Mr. Sacks: I saw it in here.
(Reading) ''Paragraph First: The tenant shall, without previous demand therefor, pay the ·rent at the time and in
the amounts and in the manner above provided. In case of
non-payment of rent, or in case the leased premises shall be
deserted or vacated the Corporation shall have the right to
enter the same at once without being liable to any prosecution
therefor-and to re-let said premises ~nt ..for lessee
for any unexpired term and receive the rent therepage 35 ~ from.'' It is Paragraph First.

Q. No,v, have you been ab~e to get a tenant yet for the
premises?
A. No, sir.
.
Q. Do you know when the Conovers removed the fixtures
from the premises Y
A. I think it was during the summer of '60, sir. I an1 not
sure.
Q. Now, what was the rental under the terms of the lease!
A. The rental was $350.00 a month, plus two per cent.
Q. Now, how far behind are they from the payment of rent,
from what time on T
A. Well, they-from September the 5th, 1960.
Q. And have they paid anything since that time?
A. No, sir.
Mr. Sacks: That is all.
Mr. Aucamp: Just a second, please, sir.
The Court: Do you prefer to reserve cross-examination
and go to lunch now, or would you rather finish this? Suppose
we go to lunch?
Mr. Pickrell: Yes, sir.
The Court: You may want to take a little more time. Have
all the witnesses step in the courtroom. Now, we
page 36 ~ are going to recess until two o 'cloc~.
(The court recessed for lunch at 12:45 o'clock P.M.)
AFTERNOON SESSION.
(The trial continued as follows:)
The Court: Counsel ready to proceed Y
Mr. Pickrell : Yes, sir.
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The Court: Bring the jury in.
Sacks!

H~d

you finished, Mr.

By Mr. Sacks:
Q. Mr. Baydush, after the first case that was tried in this
court in '61, did you contact Mr. Conover about any· future
rent!
A. Yes, sir.
Q. What did you tell him and what did he tell you T
.A. I sent him a statement for, I think it was 15 months.
Q. Yes?
page 37 ~ A. Which I received back with a note that his
attorneys a.dvised him not to pay.
Q. Did what!
The Court: You sent him a statement for 15 months
rent?
The Witness: Yes, sir.
The Court: When?
The Witness: Right after the-you rendered a decision
in the last case.
The Court: Was 15 months rent due then under your
contention?
The Witness: I think it was 15 months rent, sir. It must
have been in November that I sent it, sir.
By Mr. Sacks:
Q. In November!
A. Yes, sir, of '61.
Q. Just before we brought the suit?
A. Yes, sir.
Q. And then what answer did he give you f
A. That we would have to sue for it, and then we turned
it back to you.
Q. He said you would have to use him for it Y
A. Yes, sir.
Q. Then you did Y
page 38 ~ A. Yes, sir.
Mr. Sacks: Your witness.
CROSS EXAMINATION.
By Mr. Pickrell:
Q. You say you sent him a notice in November of 1961 y
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A. I sent him a statement.
Q. In November of 1961!
A. Yes, sir.
Q. And that is the same month that you brought this s¢t,
is that right 7
A. Yes.
Q. And you say it was returned to you with a note.on it!
A. Yes, sir.
·
Q. Do you have the statement that was returned to you Y
A. No, sir, I do not.
Q. Why not, sir?
A. It wasn't any good to me.
Q. What did you do with it, sirY
A. I remember I called Mr. Sacks, but I think
page 39 ~ -if I haven't got it I must have thrown it in the
trash can.
Q. And you don't have it here today f
A. Yes, sir.
Q. And you didn't send a statement until November of
1961?
A. Approximately.
Q. And you hadn't been paid your rent since August of
1960, had you?
A. Well, I got a check.
Q. You had?
A. From Mr. Rixey. I got a check from Mr. Rixey on
September the 12th for fourteen hundred dollars.
Q. I know, but you hadn't been paid any monthly rent
by Mr. Conover excluding the fourteen hundred dollars since
· April of 1960, had you 1
A. Yes, sir, April 23rd.
Q. Well, April the 23rd, 1960 is the last time you got any
monev from Mr. Conover?
A. ·Yes, sir.
Q. And the next time you got any money was in August
of 1961, when ~fr. Rixey sent you fourteen hundred dollars,
which was the result of a judgment?
A. September.
Q. In September?
A. Yes, sir.
page 40 ~ Q. And you never sent Mr. Conover a statement
from April of 1960 until you say you sent a statement in November of 1961, did you f
A. I sent Mr. Conover some statements.
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Q. I am talking about during the time of April, 1960 to
November 1961, you never sent a statement, did you t
A. Yes, sir, I did.
Q. Well, show me one.
A. Well, I don't have them. Mr. Conover should have
them. I sent Mr. Conover statements until he told me his
attorneys told him the lease wasn't any good.
Q. That was in JulyY
A. No, sir, it was not. I sent him a statement in March.
Q. Of what year f
A. I'm sorzy. In May of '60Q. All right.
A. -and in fact I saw a copy of the statement this morning, and it said "Second Request for Payment."
Q. That was in May of '607
.
A. Yes. And Mr. Conover said that his attorney said that
the lease wasn't any good, that he wasn't g.oing to pay any
more rent. Then I took it up with my attorneys.
Q. And you never sent him' any statements since then, have
you1
page 41 ~ A. "What's the use of hitting your head against
a brick wallY
Q. All right, sir. After the judgment in August of '61 you
never sent him a statement, did you 7
A. Yes, sir.
Q. In November Y
A. Well, I don't remember just when it was, but I do have
a copy of that statement.

Mr. Pickrell: Your Honor, if he has I ask that he produce it.
The Court: If you have a copy of it let counsel see it, Mr.
Baydush.
The Witness: I have it at my office. I can have it brought
down here in a few minutes.
The Court : All right.
Mr. Pickrell: We can get it when he leaves the stand.
The Court: All right, get it when you get off the stand.
By

}.{r..

Pickrell :

Q. Now, Mr. Baydush, your Stores Building Corporation,

you are· in the ·business of leasing stores Y
A We build them and lease them, yes, sir.
Q. And how long had you been in that business Y
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A. Since-well, ever since I finished college
in '37, and my dad before that.
Q. And you are an experienced man in real
estate. I mean you are well known in the real estate business
in this area, aren't you, sir?
A. I don't know, sir, I imagine.
Q. You draw your own leases?
A. Yes, sir.
Q. And you know that on a year to year lease you have
to have written notice, don't you, sir?
A. Well, our leases call for ninety days written notice.
Q. I understand. And you knew that was from year to yea.r
and that you have to have written notice, is that right?
A. I imagine so.
Q. All right. Now, Mr. and Mrs. Conover vacated or stopped running the restaurant in March of 1959, didn't they?
A. No, sir.
Q. I said stopped running the restaurant, sir.
·
A. It was in May.
Q. Sir?
A. In May.
Q. In May of '59?
A. Yes, sir.
Q. And at that time both you and Mr. Conpage 43 ~ over were under the false im.pression that you had
a long term written lease, isn't that right?
A. Well, that was-I was under that impression, yes, sir.
Q. I see. And at that time Mr. Conover told you he wanted
out, didn't he?
A. Mr. Conover told us he wasn't doing any business-but
it was in Mav-but it was some time after that. But he didn't
remove his fixtures from that store until the following summer, I think.
Q. I understand. I will get to that. But he told you he
"ranted out and you tried to rent the place, didn't you?
A. Yes, sir.
Q. And he paid the rent up until April of 1960, isn't that
rig·htY
A. Yes, sir.
Q. Now, in April of-during the time from March of 19or May-let's take May of 1959 to around April of 1960,
you all did not kno'v you had a year to year tenancy, did you?
A. I'm not sure of it now.
Q. All right. But the court later ruled that you had a year
to year tenancy, didn't they Y

page 42

~
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A. Yes, sir, they did.
Q. I see. Then Mr. Conover told you in March
or May of 1959 that he wanted to get out of this
lease, is that right Y
A. I don't remen1ber talking to 1\fr. Conover- because the
place was closed. That is the only notation I have. I have
that for the mont11 of May. Mr. Conover paid his rent plus
his comn1ission on April the 7th. Then we did not hear any
n1ore. from him, and the next thing I know the place wa~
closed.
"\Veil, I knew Mr. and Mrs. Conover and I knew that they
were responsible for the lease.
Q. I understand. AndA. And we didn't worry about it.
Q. But you knew tltey wanted to get out of the lease?
A. Yes, sir.
Q. In May of 19591
A. Yes, sir.
Q. And you never told them that they would have to give
you written notice to terminate the year to year lease, didn't
youf
A.
(\II, I think they would know that as well as I.

page 44

~

'T

The Court: That is not the question. Don't you argue. He
asked you did you tell him this. Just answer yes
page 45 ~ or no.
A. No, sir, I didn't tell them.
By Mr. Pickrell :
Q. All right. But you knew to terminate the lease, if you
wanted to require it, that they would have to give you written
notice, is that right 1
A. Sir, at that time we were under the impression that it
was a ten-year lease.
Q. All right. That's right. All right. Now, in Aug·ustlet 's go back to July-no, go back to May of 1960. May of
1960 is the first n1onth that 1\:fr. Conover refused to pay his
rent, isn 't that right?
A. Yes, sir.
Q. And that.is the time 1\Ir. Conover came and told you that
he didn't have a long term lease with you, isn't that rightT
A. Yes, sir.
Q. And that he wasn't going to pay any more more rent,
isn't tl1a t right?
·
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A. Yes, sir.
Q. And that he wasn't going to pay any more rent, isn't
that rightY
A. That is what he said.
Q. Did you at that time tell him that he had to give you
written notice to vacate?
page 46} A. No, sir, I told him that that lease was drawn
up by-I don't remember the attorney's name now
that did draw the lease-and I told him also that it had stood
up in the past and I was sure the lease was right regardless
of what his attorney said.
Q. I see. But you didn't at that time w·hen he told you
he didn't have a ten-year lease and he told you he wasn't
going to pay any rent and he had been out of the premises
at that time, is that right f
A. Yes, sir.
Q. And no equipment in it or anything at that timeT
A. No, sir.
Q. And you didn't ask him for written notice Y
A. No, sir, because I feel that the ten-year lease was still
good.
.
Q. I see. All right, sir. No,v-

The Court: Let n1e interrupt you just a minute now. 'Vba.t
date are you referring to~
Mr. Pickrell: I an1 referring to tT uly or the sum1ner of
1960: 1\{ay, ,JuneThe Court: You asked the witness if there was any equipnlent in there at that thne?
lVIr. Pickrell: And his answer was none at that time.
page 47

~

A. I think. I don't remember 'vhether tl1e equipn1ent \vas there or not at that time.

The Court: 'Veil, Mr. Baydush, when he testified before,
he said that he thought that the Conovers had moved the fixtures during the summer of '60. Did you mean so, in '60?
The Witness: That's what-yes, sir.
The Court: That's what I wrote down here.
The Witness: Yes, sir, I think it was the summer of '60.
The Court : Well, they didn't take it out until the summer
of '60. Why do you say now there 'vasn 't any in there in
May of '60?
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The 'Vitness: Vvell, your I-Ionor, I don't re1nen1ber just
when they took the equipment out.
The Court: All rig-ht.
The V\Titness: I think 1\fr. Conover could tell you probably because he took it out.

•

By :Mr. Pickrell :
Q. All right, sir. Now, you agTeed in 1\iay of 1960 that
there was a year to year lease, didn't you?
A. No, sir.
Q. And clidn 't you negotiate through ~fr. Cohen and also
with ~I r. Conover to hind ~fr. Conover's eqnip1nent f
A. No, ·sir, we were going to tr)7 and sell his equipn1ent
to s01neone else.
page 48 ~ Q. 'Vho was going to buy the building!
A. No, sir, he was going fo buy the equipment
and operate a restaurant there.
Q. And-but he was going to rent it fron1 you wasn't he?
A. Surely.
Q. And you weren't subleasing under 1\Ir. Conover's lease;
~von were going to give hin1 a. new lease, isn't that right?
A. No, under the terms of our leases we have the right to
protect ourselves if a tenant abandons the propoerty.
Q. "\V ell, didn't you get~It·.

Sacks:

Let hi1n answer. Go ahead, finish your an-

swer.
A. And if the Conovers had abandoned itQ. They had abandoned it?
A. Yes. And we knew, as I said before~ we knew that they
W(lre resronsihle for it. That was the reason we didn't stop
them in removing the equipment.
Q. All right, sir. Did you at that time ever tell him that
Yon relied on a written notice?
· A. No, sir, because I still thoug-ht we l1ad a ten-year
lease with them.
Q. All rigl1t, sir. Now just jumping ahead, after the trial
of tbe case was hear in August of 1961page 49 ~ A. Yes, sir.
Q. -did you ever tell them then that you relied
on a written notice·?
·
A. I'm not an attorney, sir, and I think tl1eir attorney
should have told them that.

· ·S~preme Conrt' of Appeals of Virginia .. -_

28

Jumus 1Jaydush.

-Q. Well, you just said the reason you did not give it ·before· -was because ·you had thought they were ·On a ten-year
lease. Now, in August of '61 you knew they -did not have a
ten-year lease, didn~t youf
Mr. Aucamp: Objection.
The Court:
Objection
overruled. Let him answer.
.
.

By Mr. Pickrell:
Q. Isn't that right?
.·A. Would you repeat it, please f
Q. You did not tell them in August of '61 that you relied
on a written notice Y
A. I'm not an attot~ney, sir. I couldn't give him a legal
advice.

Mr. Sacks: The witness didn't have to advise them.
The Court: No, sir, not that question. I will pass on that.
I will let hhn answer it and the legal effect of the answer is
something for the court to pass on later.
page 50
By

~{r.

~

A. No, sir, I didn't give him any advice.

Pickrell:

Q. All right, but you knew back in May of 1960 that Mr.

and Mrs. Conover's intentions were to terminate that leaseY
A. In Mav of 1960 as far as I wa-s concerned it was a tenyear lease. ·
Q. I know.
A. And after the Judge ruled on it last year then it was
a one y.ear lease.
Q. All right, but in May of '60 you knew that it was the
intention and purpose of 1\fr. and Mrs. Conover to disavow
that lease and to tern1inate and to abandon the premises,
didn't you f
A. That's 'vhat he said, yes.
Q. All -riQ.;ht, sir. Now, 1\fr. Baydush, what have you done
to rent this plare, anything?
A. We have advertised it. We had a sign pasted in the windOWll that covered the entire front.
Q. Do youA. Offering it as a restaurant or any type of business.
We have improved the building. We have put marques out
in the front of it and improved the exterior. We have added
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modernized floors inside that would make it more attractive
to a person who would be interested in renting it,
page 51 } but we still haven't rented it.
Q. How much rent were you asking for it 7
A. To tell you the truth we never got a call on it.
Q. Sir!
.A. We never got a call on it.
Q. Isn't it true, sir, that Mr. Cohen brought you a man that
was interested in purchasing Mr.. Conover's equipment ·and
was intere-sted in paying $35.0.00 a month rent for it but he
wouldn't go along for the two per cent on the gross and that
you wouldn't rent to 'him 7
A. That was the tenns of Mr. Conover's lease, sir.
Q. I know, but you wouldn't rent it for less than you could
have rented it for Mr. Conover's lease less the two per cent.
You could have rented it for less the two per cent, couldn't
youf
A. Possibly.
Q. And you turned it down, isn't that right t
A. Yes, sir, at that time.
Q. And that was in June-it was either in May, June or
July of 1960, isn't that right?
A. I can't say, if you are sure of the date yourself. I
really don't remember.
Q. Wells it was brought-you instituted a suit for the four
months rent from August of 1960, wasn't it 7
page 52 ~ A. I think the equipment was still in the place,
but I don't remember just when it was.
Q. All right, sir. When the equipment was still in the
place, because that was part of the deal?
A. That's right.
Q. All right, sir. Now, weren't there some other negotiations about selling the business. In other words you were
goin~ to purchase the equipment and then sell the business to
another gentleman?
A. Mr. Cohen came to us with an offer, offered us the equipment to buy and said they would be easier to rent if it was
set up and 'vould be a lot cheaper, but we were not in that
business. We are in the business of renting stores and we
don't equipment them.
.
Q. All rig-ht, sir.
A. And I don't remember any terms or any such conversation.
Q. All right. Now, one more question. Do you have in
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your records the amount of money or what the date of the
last advertisement was on trying to rent these premises?
A. No, sir, we advertise and we get a. bill every month
from the newspaper.
Q. I know but you haven't advertised these premises every
month?
;
·
A. No, we haven't advertised every month but
page 53 ~ we advertised that in along with it.
·
Q. How did you advertise it along with the rest,
just a store ?
A. "Choice location on Colley Avenue." If you've read
the paper I know you have seen them because I get tired seeing them myself.
Q. "\V'hen was the last time you ran the ads Y
A. On Colley Avenue?
Q. For this· store.
A. I can't remember, sir.
Q. All right, sir. Now, you made reference to a. notice that
was sent you in November of 1961. Is this the notice?
(Shown to the witness.)
A. Yes.
Q. Now, 1\{r. and Mrs. Conover did not admit ·that they
had a lease with you in this notice, did they? .
A. Well, no.
1\{r. Pickrell: 'Vith the court's pernussion I would like
to read this.
The Court : Yes.
Mr. Pickrell: (Reading) "November 30th, Stores Building Corporation. Agents J. B. Baydush, 234 West Bute Street,
Norfolk, Virginia.
page 54

~

'' G.entlemen:
''The undersigned Mary Lou Conover and Edwin V. Conover-''

Mr. Aucamp: I object to him reading it. It is selfserving.
The Court: Well, the court, I believe, ruled that that
would be admitted in evidence but it wa.s ruled later it wasn't
to go to the jury. You have stated to the jury they did not
admit the substance of that. They did not admit the lease.
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I believe, in accordance with my prior ruling, that I restricted
it, and I did so at your suggestion, as I recall, didn't I Y
l\1r. Pickrell: Yes, sir, but at that time he hadn't testified to the lease and that t'hey had given him notice, so at
this point, to counteract his testimony, I think we are entitled
to have the contents of the notice in evidence.
The Court: The court will reserve its ruling as I did in
the other matter until the court decides what should go to the
jury. As I understand it, though, in the notice they gave
you they denied they had a lease, is that correct Y The substance of it is in effect that they gave notice because they were
not waiting for a determination of the legal question. Isn't
that the substance of the notice?
page 55 ~ 1\lr. Pickrell: Yes, sir.
The Court: All right, as a precautionary measure, in other words.
Mr. Pickrell : All right.
The Court: Any more questions?
Mr. Pickrell: I have no further questions.
Mr. Sacks : Mr. Baydush, one question :
REDIRECT EXAMINATION.
By Mr. Sacks:
Q. When this .suit was brought originally for the four
months rent about how long ·was it pending in the court
before the case was decided?
·
A. It was over a year, sir.
Q. I see. And while the case was pending in court you
did not ask for any rent 1
A. No, sir.
Q. Would you have preferred to have gotten a tenant for
it than have it vacant!
Mr. Pickrell: I object to what he preferred. It is what he
did, your Honor.
~Ir. Sacks: All right, that's all.
page 56 ~ 1\Ir. Aucamp: Well, I think it is proper, Judae
0
·because they are claiming'
The Court: Well, the· question is did he attempt to get one.
That's the whole problem. Ask it that way.
Mr. Sacks: If your Honor please,. I want to introduce in
evidence the record in the other case;
The Court : What is that f
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Mr. Sacks : That is a proce·ss.
The Court : Is that p·art of it Y
Mr. Sacks: That is part of it, ·and this is the lease.
The Court: Well, that has already been introduced.... ~AlL
o~ the papers in the ca:Se of Stores Building Corporation
against Mary Lou Conover and Edwin V. Conover, Docket
Number 3938, File Number 1961-746 pending in this court with
a final order and judgment August 17, 1961, is made a part of
this record.
(Received and marked in evidence as Plaintiff's Exhibit
Number 3A.)
Mr. Sacks: We will introduce a certified copy.
The Court: All right.
Mr. Sacks: We rest.
The Court : You wish the jury to retire?
page 57 ~ Mr. Pickrell: Yes, sir.
The Court : All right, retire to the jury room for
a few minutes;
(The jury was excluded.)
Mr. Pickrell: Your Honor, my first motion is that the evidence be struck on the groundsMr. Sacks : Talk a little louder, Mr. Pickrell.
The Court: Motion to strike the plaintiff's evidence. · ·
Mr. Pickrell: On the ground that they have not proved
any damages; that the evidence-:-that is the first groundthat the evidence of Mr. Baydush is that in June of-or before the equipment was n1oved out, which was some time in
May, June and July, 1960, that heThe Court: Well, that is one thing the court doesn't know
when it was moved out, but it was sometime in the summer.
Mr. Pickrell: Yes, sir. For the purpose of this argument
it was moved out as late as the middle of 1960 and the rent
has been paid up through September of '60, and he has testified that he could have rented the premises for the $350.00 a
month and that he did not do it, and the only
page 58 ~ contingency was he said there was a two per cent
clause in there, and he had not testified as to what
the two per cent would have been. He had not established any
loss and that he is, theref~re-he has nothing in which the
jury could award damages.
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The ·Court: Of course the two per cent is a matter of calculation.
Mr. Pickrell: Well, two per cent of what f Two per cent
of the gross sales 1 They might not have any sales a11:d
there wouldn't have been any requirement to pay the two per
cent.
The Court: Does the lease call for gross sales?
~~r. Pickrell : Yes, sir. And there wasn't any requirement for them to be open, your Honor.
The Court: All right, that wasn't called to the court's attention at the time the lease was discussed. All right, go ahead.
~{ r. Pic.krell : That would be my first motion. The second
one is, sir, that Mr. Baydusll, and we arrive at this point regarclless of what the parties knew, they had a tenancy from
year to year. ~fr. Baydnsh knew as early as May of 1959 that
the n1an wanted out of his lease and that he·wanted to termi1Ul te it. Now, ignorance of the parties now comes
page 59 ~ in, hnt it is not excusable for either one of them.
1\fr. Baydush did not ask or require a written notice. ~fr. Conover clid not g·ive it, but your Honor, he vacated
the premises and breached his lease and he did it more than
three months before t11e end of that term.
Now, the lease 'vas breached and, therefore, all you had
Wlls a breacl1ed lease and you sue for the rest of that term.
If a lease is breached you don't sue for that breach and then
come in and say I've also g·ot another lease that is running
w11en you have abandoned the premises.
The Court : 'Vha.t is the next one Y
~fr. Pickrell: Tl1e second is the notice given that he is
estopped by his 0'\\711 conduct from 1\fa.y of 1960 when theythey went a little further in May of '60. In May of '60 he says
we don't have a lease. We don't have a lease. We are not
going to pay anything; and again there was another-in July
of that year or the summer the equipment was taken out. At
that time J\IIr. Baydush, if he wanted to object to the type of
notice, should have objected to it ·and at that time is also the
period of time when he could have released it and did not do
it.
The Court: . What's the next, any more grounds?
1\Ir. Pickrell: Yes. sir. That on their evidence
page 60 ~ they put in and bro_ughLup that_they had attempted
tQ mitigate__damages, their evidence fail to show
that they did, and on cross examination it is obvious that they
did not and it should be struck for that reason
The Court: All rig-ht., tbe court overrules the motion. Now
Mr. Pickrell, the court would like first for you to develo~
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your evidence. There are two or three things that are not
entirely clear, and then at the conclusion of all the evidence the
court expects you, of course, to renew the motion. The ruling
of the eourt is that on the present status of the evidence-the
court is not ruling, as a matter of law, overruling your motion,
but on the present state of the evidence the court is overruling· them, so, you may proceed.
Mr. Pickrell : All right, sir.
(The jury was recalled into the jury box.)
page 61

~

E·DWIN V. CONOVER,
a defendant, called as a witness on his own behalf,
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Pickrell:
Q. Would you state your name, please, sir 1
A. Edwin V. Conover.
Q. And Mr. Conover, you and your wife, Mary Lou Conover,
ran a restaurant at 1508 Colley Avenue in the City of Norfolk,
is that right Y
A. Yes, sir.
Q. And you leased the premises there from Mr. Baydush,
who was Stores Building Corporation, is that correct?
A. That is correct.
Q. And when did your lease start?
A. It started March the 5th, 1959.
Q. And I would like to show you a lease and see if you
won't chang·e that last date.
A. Or '58, perhaps.
Q. (Document shown to the witness.)
A. That's right. '58, I'm sorry.
Q. All right, sir. Now, when did you close down your
restaurant Y
A. We closed down March, 1959.
page 62 ~ Q. All right, sir. And at that time did you have
any conversation with anyone coinnected 'vith
Stores Building Corporation and if so 'vho and what was
saidY
A. Yes·, sir, I had-
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Mr. Sacks : Now, if your Honor please, all that conversation took place before the first case was tried, and it came
up in the first trial. He can bring out what conversation took
place after the first trial but not what happened before. It
was all covered in the first decision.
The Court: I overrule your objection and note your exception.
Mr. Sacks: We save the point.
Bv l\fr. Pickrell:
· Q. All right, tell us who you saw in connection with Stores
Building Corporation and what was said at that time.
A. I went to the office of Stores Building Corporation and
contacted 1\Ir. Bavdush and told him that I couldn't make a
go of it there. f was losing money each and every month
since I have been there, that I was closing the business. It
was cheaper to close down than it was to stay there and continue to lose money, and asked him if he could dispose of my
equipment or rent it being that he was in that business.
The Court: Approximately when did you say

page 63

r this was?

The Witness: That was in March of '59 when
we dosed the business.
By Mr. Pickrell :
Q. What, if anything, was said at that time concerning the
lease that you had 7
A. Yes. I told him that I couldn't stay there any longer,
that I would like to break the lease or have him relieve me of
the contract that I had and to try to rent it.
Q. All right. And what was said 7
A. And I asked him-I told him also that I would like for
him to dispose of my fixtures, that I had been working about
fourteen hours a day for the last three years and I was tired
out and my wife and I were going out of town for a short
period.
At that time I gave him my keys so that he would have
access to the building in my absence, and he promised to do
all humanly possible to rent the place and sell my fixtures. vAnd he kept the keys for about six weeks and he hadn't made
any progress. And I went over there one day and he gave
me the keys back and said he couldn't do anything with it
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and at that time when I gave him the keys I told him at that
time that I was giving up the place and I couldn't keep it.
Q. Was anything said at that time concerning the requirement of any particular type of notice 7
page 64 ~ A. No, there wasn't. There was nothing said in
that conversation in regards to the three months
that I should have given him notice in writing. He did not
require it or there was nothing mentioned in that conversation.
Q. Now, Mr. Conover, did you and Mrs. Conover continue to
pay the rent after March, '59?
A. We did.
Q. And how long did you pay that rent T
A. We paid it until April or May, 1960.
Q·. All right, sir.
A. Which was approximately fourteen months, I'd say,
without any question.
Q. All right. And during that time what was the condition
of the store; anybody using the store T
A. No, no one was using the store at all. .
Q. Did Mr. Baydush make any use of the store for any purpose whatsoever T
A. Not that I heard, beeause I had possession of the keys
at that particular time.
·
Q. "That did you do, if anything? Well, let me ask you
this: why did you stop making· your payments after April of
1960?

A. I ·was advised by my attorney Mr. Merrill that the
lease was invalid.
Q. When you were informed of this did you see
page 65 ~ anybody at Stores Building Corporation concerning this?
A. No, I did not. Mr. Merrill handled all of that business
transaction with the Baydush Corporation's attorney, Mr.
Rixey.
Q. ·Did you have any connection with reference to the equipment in there?
·
A. I did not. I had a representative.
Q. Who handled that?
A. Jimmy Cohen.
Q. All right, sir. When was the equipment removed from
the premises?
./A. The second day of July.
Q. What year?.
.
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A. 1960.
Q. All right, sir. To whom did you deliver the keys or
what did you do with the keysY
A. I went to Mr. Rixey's officeQ. Is that Mr. Jack Rixeyf
A. Mr. Jack Rixey's office,. and turned the keys over to him.
At that tin1e I told him that all of my equipment was out,
that I felt that I was free of the obligation.
Mr. Aucan1p: Objection now as to what he told Mr. Rixey.
That is self-serving, I believe.
The Court: To his attorney, you mean. ·Yes, I sustain the
objection.
page 66 ~ Mr. Pickrell: No, it's not Mr. Rixey.
The Court: Mr. Rixey represented theMr. Pickrell: Store Building Corporation.
Mr. Aucamp: I still think it is self-serving.
The Court: It is self-serving but it is admisable nevertheless. The court overrules the objection.
A. So, I delivered then1 to Mr. Rixey and he gave me a
receipt and thanked me for bringing them to him, and I told
him at that time that I was finished with it, all my equipment
was out and I wanted nothing else to do with it.
By Mr. Pickrell:
Q. That was in July, '60?
A. That's right, and he neverQ. Let me ask you : did anyone for or on behalf of the
Baydush Corporation at that time or at any time thereafter
reuire or state that your notice was not proper~
A. No, I never got a statement from him at all.
Q. Has anybody ever requested of you a written notice f
A. No, never.
Q. All right. Now, when is the last time that you ever
received a monthly statement from Stores Building Corporation for rent for these premises Y
A. To the best of my knowledge it was May, 1960.
page 67 r Q. All right, sir. Prior to that time did you receive monthly notices?
A. On the 6th or 5th of each month every month.
Q. Now, a suit 'vas instituted as has been testified to in
August of 1960 for four months rent-May. June, July and
Aug-ust. From August of 1960 to August of 1961 when judg-
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ment was entered against you for those four months, at any
time were you requested to make payment of any monthly
payments!
A. No, sir, I was not; and I never received a statement to
that effect.
Q. After that judgment did you ever receive a statement Y
A. Never did, no, sir.
Q. No,v, to your·knowledge what atte1npt had been made by
1\fr. Baydush to rent this store, if any¥
A. None that I recall. The only advertising was done to
my knowledge during the time that I was paying the rent and
had vacated the premises. I had a sign in the window myself, and that is the only means of advertisement that I had
ever seen or heard of that being for rent.
Q. During this time= had Mr. Ba.ydush ever advised you
that he had someone that he could rent the premises for for
less than the amount of your leaseY
A. Not to me personally, no.
page 68 } Q. All right, sir.
Mr. Pickrell : I have no further questions.
CROSS EXAMINATION.
By Mr. Sacks:
Q. ~lr. Conover, you testified in the first case, did you not,
in 1961, the first caseY
A. Yes, I testified, yes.
Q. You testified to the same as you are testifying today?
A. So far as I remember, yes.
Q. All right, sir. Did you mention in the former trial that
you took the keys to Mr. RixeyY
A. No, I wasn't asked.
Q. 'Veil, you weren't asked this time about Mr. Rixey, were
you!
·
A. Well, the question led up to that, yes.
Q. You did not mention that. Now, you said that you never
got any statements after the first suit was ·brought?
A. No, I did not.
Q. If you had would you have paid the rent!
A. No, sir.
Q. So a statement wouldn't have done any good
page 69 ~ 'vou1d it?
'
A. Not so far as I was concerned.
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Q. So, in fact you just told Mr. Baydush that you were not
going to pay any more rent, right~
A. Right.
Q. And thereafter you did not pay any more rent Y
A. Not unlessQ. Unless you were asked for it. Now, you say l\Ir. Baydush did not try to help you get a tenant?
A. 'Vell, that I wouldn't know because I was out of town.
Q. Well, I will ask you and see if you recall saying this.
On pag·e 29, 1\fr. Pickrell: "1\fr. Baydush tried to help you
get a tenant in the place?" 'Rign1, after I closed."
Q. §__o, he tried to help you get a suitable tenant to take over
for your benefit?
-A. Yes, sir.
Q. And he did try to help you get a tenant, did he not?
A. In my absence, I assume that he did, yes.
Q. 'Ve1l, you testified that he did.
A. 'Veil, I agree that he did what he could, I imagine.
Q. Then your statement that he didn't help you a while ago
was not correct?
page 70 ~ A. I can't say. I said he didn't help to rent the
place.
Q. V\T ell, what did he do to try to help you get a suitable tenant?
A. That I wouldn't know because I was out of town.
Q. 'Veil, you testified be tried V
A. T assume that he did, yes.
Q. I see, you assume. All right.
A. 1\Thile in my absence.
Q. All right. Now, before 1\fr. 1\ferrill advised you that
~~ou1· ]ease was pot good for ten years you had assumed it was
for ten y·ears, is that correct?
A. Yes, sir.
Q. And you were paying the rent even though you hadafter rou had moved out 1
A. Yes.
Q. And so when you left the place at that time you did not
know then that the lease wasn't g·ood for ten years, did you Y
A. No, I didn't.
Q. "\Vhat's that?
A. No, I did not.
Q. All right. So you ~ave it up because you 'veren't making
the money, isn't that right 1
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A. Yes.
Q. And you felt that you were bound to continue
the payment of rent under the lease and you paid
it, didn't you Y
A. That's right.
Q. Even though Mr. Merrill told you to stop Y
A. Yes.
Q. Well, now, why did you pay the rent after you said ·Mr.
Baydush accepted your key and accepted your statement that
you were going to move out Y
·
A. If you heard me correctly, I said Mr. Baydush received
the keys through Mr. Rixey, I imagine.

page 71

~

The Court: Let me interrupt you a minute.
(Discussion off the record.)
By Mr. Sacks:
Q. In other words, when you moved out in 1959 you thought
you were released, isn't that correct Y
A. No, not in '59, no, sir. I gaveQ. WellA. Just a moment. I g·ave Mr. Baydush the keys when I
left town for a few weeks to try to rent the place.
Q. I see.
A. But he returned them to me on my return.
Q. I see.
A. The keys that I turned over to Mr. Rixey was after I
got my equipment out the following year, but I
page 72 ~ had paid rent that full year or more.
Q. Well, now, you turned the key over to Mr.
Rixey after you found out 1\fr. Merrill-that your lease was
no good!
A. Yes, sir.
Q. Isn't that right Y
A. Yes.
Q. So, therefore, you felt that you were released?
A. That is right.
Q. Isn't that correct f And you didn't have to ask Mr.
Baydush to consent to release you, did you Y
A. No, because I asked him on the first visit to his office.
Q. And that was before ~{r. Merrill advised you that the
leaseA. Yes.
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Q. All right. Well, did he release you then Y
A. No, sir.
Q. He· did not. ·
··
.
A. He said he would try to help me dispose of it.
Q. That's right, Mr. Baydnsh never did release yon from
your tenancy, did he?
·
·
A. No.
Q. I see. All right. Now, how long have yon been renting premises in the City of N~rfolk or in the State
.
page 73 ~ of Virginia Y .
A. How long have I been rentingY
Q. Renting or leasing or do you own property yourself?
A. Well, we had a restaurant on Granby Street until wewe had the first for eight years, from Good1nan, Segar H·ogan,
andQ. Were you also a landlord Y
A. No, we are not.
Q. T'he leases that you signed required you to give three
months notice, didn't they, to terminate?
A. Three months notice, yes.
Q. And you knew that in order for a tenancy from year to
year to tern1inate the tenant must give three months written
notice before the end of the year, didn't you Y
A. Yes.
Q. And you never gave that notice to Mr. Baydush until

19617

A. Not in writing, no, sir.
Q. Now, you did not know-change that question. You
testified that when the case was tried you or your-you all
contended that you were a tenant from year to year?
A. When the case was tried?
Mr. Pickrell: Excuse me. That is a matter of record, and
I think the record will not bear that out.
pag·e 74 ~ The Court: Well, regardless of that, the court
sustains the objection.
Mr: Sacks: Sir?
The Court: The court sustains the objection and note your
exception. It is a matter of law.
Bv Mr. Sacks:
·Q. Didn't you testify that you thought you were a tenant
from year to year before the case was tried f
A. In the last trial, yes.
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Q. All right. Didn't your lawyer contend that you were not
a tenant at all because the lease was void, and the court held
you were a tenant from year to year, isn't that a fact~
A. That, I can't answer.
Q. Didn't :1\{r. :1\{errill tell you that your lease was void,
that it was no good at a.ll f
A. Well, he never said it was no good at all.
Q. Didn't he raise that point in court 'here?
A. No, I don't think he:1\{r. Pickrell: I object to what he raised in court. I think
the question of what the lease is is for the court.
By Mr. Sacks:
Q. "\Vell, then as a tenant from year to year you
page 75 ~ had to give three n1onths' written notice, didn't
youf
A. Well, I knew we were supposed to give three months'
"rritten notice, but I had given it to himQ. But that's all~
Mr. Pickrell: Let him finish, :1\{r. Sacks, please, sir.
A. I had given hin1 the notice when I first closed the business.
By :1\{r. Sacks :
Q. No written notice, though Y
A. No written notice.
Q. And your year was up on the fifth of :!\{arch of any
current year, wasn't it Y
A! That is right.
Q. And you gave your verbal notice when?
A. Well, that was ·back in January that I wentQ. In J anua.ry?
A. -that I went to see him the first time.
Q. Your lawyer, Mr. Merrill, hadn't given them any written notice, did he 1
A. Yes.
Mr. Pickrell: I object to that, your Honor.
Mr. Sacks : That is all. He has answered it.
all.

That is
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Mr. Pickrell: Just a minute, please. Mr. Sacks,
would you show me in this record where Mr.
Conover testified that he was a year to year tenant!
Mr. Sacks: No, he testified in this case here today a while
ago that he was a year to year tenant.
The ·Court : You asked him if he testified to that effect at
the last trial.
Mr. Sacks : That is correct. I thought I asked him if he
testified just a while ago, I thought he did in this case.
The Court: He testified he is now because the court ruled
he was, but tha.t wasn't the question you asked him. You
asked him if he did not testify to it at the last trial.
~Ir. Sacks: He had testified at this trial that he was a
tenant from year to year, a yearly tenant.
The Court: But you referred to the last time.
Mr. Sacks: I asked him if he testified at the last trial.
The Court: All right.
Mr. Pickrell: He did not testify that he was a year to
year tenant the last time.
1\{r. Sacks: Exactly. That is what I am trying to show.
The Court: "Tell, that 'vasn, 't clear to the court either.
It left the impression with the court that the testipa.ge 77 ~ fied at the last time.
Mr. Pickrell: Come down, Mr. Conover.
Mr. Cohen, please.
page 76

~

JAMES R. COHEN,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Pickrell:
Q. Would you state your name, please, sir Y
A. James R. Cohen.
Q. And Mr. Cohen, what is your business?
A. I am in the equipment and :fixture business.
Q. In the City of Norfolkf
A.. City of Norfolk.
Q. And how long have you been in this business?
A. More than twenty years.
Q. Now, Mr. Cohen, calling your attention to the first six
months in 1960 in the City of Norfolk, did you have
page 78 ~ any dealings with Mr. and Mrs. Conover concerning equipment in 1508 Colley Avenue1
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A. I did, sir.
Q. And what were you to dot
A. Mr. Conover came into my office and told meMr. Sacks: We object to that, what he told him.
The Court: WellMr. Sacks: In our absence.
The Court: What is the question Y
Mr. Pickrell: I asked ·him what his connection was with
Mr. Conover, what he was supposed to do.
The Court: Well, this is just a preliminary of 'vhat you
were instructed. Tell us what he instructed you to do and the
reasons for it. That is perfectly admissible.
Mr. Pickrell: Yes, sir.
The Court: Go ahead. The court overrules your objection.
•
Mr. Pickrell: Thank you, sir.
Q. Tell us what you did and why you did it.

A. Mr. Conover came to my office andThe ·Court : Go ahead, he told you he had a lease?
A. Ife told me that his lease was broken at 1508 Colley
Avenue.
page 79

~

The Court: Well, the court won't permit you to
say that it was broken.
The court instructs the jury that 'vhat Mr. Conover said
about his lease being broken is not admissible, but in order
to explain why this gentleman came to see a complete
stranger-tell us what his reasons were for asking you to do
somethin~.

The W1tness: He wanted me to help him dispose of his
equipment.
The Court: .All right, what else did he want you to do, if
anything? Leave the question of what he said about his liability under the lease. Did he want you to help him sublease
the property or anything of that sort?
The Witness: No, sir.
The Court : Well, just tell us what he wanted you to do.
The Witness: He wanted to sell his equipment and dispose of.his equipment.
The Court: All right, what else?
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The Witness: And I told him I thought the best man to
sell it to would be to Mr. Baydush since he owned the building.
By Mr. Pickrell:
Q. All right, in connection with disposing of the
page 80 ~ equipment, did you see Mr.-which Mr. Baydush
did you see!
A. Mr. Bay<lush, Sr.
Q. This gentleman 7
A. No, sir.
The
Mr.
The
The

Court : He said senior.
Pickrell: Senior!
Court: He is not in the courtroom, is heY
Witness: No, sir, I don't see him.

By Mr. Pickrell:
Q. All right, sir.
A. l\{r. Baydush, Sr.
Q. What dealings did you 'have with Mr. Baydush, Sr. Y
A. I called Mr. Baydush, Sr., and made an appointment
with him. I told him over the phone the reason that I called
him, and I made an appointment with him, I believe the very
next day, and I went over and told Mr. Baydush-if that
word is permissible-that Mr. Conover wanted to dispose of
his equipment, and I thought it would be to his advantage to
buy the equipment because the place had been operated as a
restaurant for a good many years and he, perhaps, could get a
tenant for it a whole lot quicker that way as an already fully
equipped place.
l\fr. Baydush told m.e that he would want some time to think
about it, and he 'vould let me know shortly. He
page 81 ~ had some people he thought he would see about a
'veek later.
The Court: Approximately when was that again, did you
say!
The 'Vitness: This was in Mav of 1960.
"
The Court: All right.
A. About a week later I called l\fr. Baydus·h on the phone
and wanted to know if he had contacted anvone. He told me
at that time he was dickering or had contacted a Mr. Diggs,
who was a tenant of his in another piece of property, and that
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James R. Co-ken.
Mr. Diggs was interested ·but only if he could get someone
suitable to operate the restaurant for him because he had
another business to operate.
About a week or two later, when I called him again, I told
him that Mr. Conover wanted to dispose of it and if he
couldn't buy it would it be all right with Mr. Baydush if he
ran a public auction in the place, perhaps.
By Mr. Pickrell:
Q. A public auction of what, now!
A. Of the equipment.
Q. All right, go ahead.
A. At that time I told Mr. Baydush that he might get someone who might be interested in buying the equipment fully
equipped and set up and also be a tenant for him, and Mr.
Baydush said, no, he would not permit an auction to be held
at his place of business, so you can take the equip-·
pag·e 82 ~ ment out and sell it or do whatever you want, he
said, but if you are not in a hurry I believe I have
someone that is interested. He savs I also have a man at
Virginia Beach that he had spoken to about buying the place
and operating the place, and also that he had contacted a
man in Washington, that he was waiting to hear in regards
to it.
Q. Let me ask you this: at any time in your negotiations
with Mr. Baydush did he refer to the premises as being
covered by any lease of }Ir. Conover's?
A. Would you repeat that again, please T
Q. At any time in your negotiations with Mr. Baydush for
Stores Building- Corporation, did he refer at any time to any
obligation of Mr. Conover's lease?
A. No, sir.
Q. All right. Do you know of your own knowledge a
prospective tenant by the name of Karis?
A. Yes, sir.
0. Can yon state whether or not he was willing to rent the
premises?
Mr. Aucamp: Objection, now, if your Honor please, as to
wha.t Mr. I{aris wanted to do.
Mr. Pickrell: Of his own knowledge and in Mr. Ba.ydush's
presence.
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James R. Cohen.
Q. Did you ever have any negotiations with Mr. Baydush
concerning this f

page 83

r

A. I did, sir.
Q. What was thatt

The Court: Objection overruled.
By Mr. Pickrell:
Q. Go ahead.
A. Ihad spoken to Air. Harry Karis, who was a very successful and ·experienced restaurant operator and told him
about the restaurant on Colley Avenue, and Mr. Karis was
very interested. I contacted Air. Baydush and spoke to him
on the phone, and on two or three occasions went down to see
him personally about it.
The Court: Approximately w·hat were those dates. Do
you recall approximately the dates 7
The 'Vitness: They were approximately around June or
July, sir.
By Mr. Pickrell :
Q. Of what year, sir?
A. Of 1960.
Q. All right.
A. Mr. Baydush first wanted to know who the man was,
whether he would be suitable, whether he would be responsible, and I am sure that Mr. Baydush knew of Mr. KarisMr. Sacks: We object to that, if your Honor please, It's
an opinion.
page 84 ~ The Court: Well, it's an expression of opinion.
The court sustains the objection. I understood
you to say you told 1\{r. Baydush Y
The Witness: I told him he was, and I am sure Mr. Baydush knew of it.
The Court: You mean you knew who be was, is that what
you said?
The Witness: Yes, sir.
By Mr. Pickrell:
·Q. Let me ask you this : "\vere any terms of rent proposed
for the premises T
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James R. Cohen.
A. He wanted the same amount of rent, and just what the
figures were at that particular time, whether it was $350.00
or $400.00, I can't remember, but he wanted the same amount
of rent that he had gotten from the Conovers. And Mr. Karis
was perfectly satisfied with that.
He also wanted a certain length of time that was agreeable to both Mr. Baydush and Mr. Karis.
. Q. For what length of time, for what Y
A. Of the lease.
Q. I see. Was the time of the lease a different time than
that specified in the Conover's lease?
A. Well, that I am not familiar with the Conover's lease,
sir.
Q. All right, go ahead.
page 85 ~ A. But Mr. Baydush wanted a two per cent gross
bonus on all the business, and Mr. Karis was u~
willing to pay the two per cent, and that was· the· only hitch.
And Mr. Baydush says that he would not rent it to him any
other way and that was the reason why the deal did not go
through, sir.
Q. At any time during those discussions were Mr. Conover
or Mrs. Conover ever called in concerning any rights they
might have under a lease that they might have Y
A. I did not.
Q. At any time had Mr. and Mrs. Conover been called in or
consulted as to any rights they might have under any lease?
A. Called in Y
The Court : Would you personally Y
By Mr. Pickrell:
Q. No, called by Mr. Baydush Y
A. Not tha.t I personally know of it.
Mr. Pickrell: All right, that is all.
CROSS EXAMINATION.
By Mr. Sacks:
Q. Mr. Cohen, did you testify in this case on August 11,
1961' '
A. Yes, sir.
page 86 ~ Q. You testified to the same thing you are testifying to today, did you not y
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Ernest 8. lJlerrill.
A. I certainly am, sir.
·
Q. The same. I mean everything you said today you testified to before?
A. Yes, sir.
Mr. Sacks : That is all.
Mr. Pickrell: Thank you, sir.
The Court: Can Mr. Cohen be excused f
Mr. Pickrell: Yes, sir.
The Court:· You may ·be excused.
The Witness: Thank you, your Honor.
~Ir. Pickrell: Mr. Merrill.
The Court: We will take a short recess.
(The court recessed at 3:00 P. M. At 3:15 o'clock P. M.
t'he trial continued as follows:)
ERNEST S. MER-RILL,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows :
page 87 ~

DIRECT EXAMINATION.

By l\1r. Pickrell :
Q. You are Mr. Merrill, a practicing attorney in the Oity of
Norfolk?
A. Yes, sir.
Q. Mr. Merrill, in the first part of June, I mean the first
part of 1960, did Mr. and Mrs. ConoverA. Will you speak a little louder.
Q. In the first part of 1960, did Mr. and Mrs. Conover come
to see you concerning a legal problem with reference to a
lease with Stores Building Corporation?
A. I don't recall the exact-I might presume that is the
year they came to see me about it, yes, sir.
Q. All right. And in that connection was Mr. Jack Rixey
representing Stores Building Corporation Y
A. Yes.
Q. Can you tell me if at any time during the first part and
when of 1960 you said anything to 1\fr. Rixey concerning the
vacation of the premises by Mr. and Mrs. Conover, and if so,
what was said?

Mr. Sacks: We object to that.
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Ernest 8. Merrill.
The Court: Objection overruled.
Mr. Sacks : We save the point, sir.

A. Yes, I did. I was informed that Mr. Rixey,
young Mr. Rixey of the firm Rixey and Rixey, was
counsel for Mr. Baydush, and I got in touch with
Mr. Rixey in connection with the matter, and two or three
days after that, as I recall, after I had given him his legal
authorities, he returned my call and agreed that I was correct and that they could vacate.
page 88

~

By the Court:
Q. What was the last you said Y
A. They would vacate the premises without obligation upon
their part. Now, I don't m.ean those were the exact words,
but the substance of what they agree to.
By 1\ir. Pickrell :
Q. Now, was anything said a.t that time about any written
notice being required¥
A. Nothing at all.
1\1r. Pickrell: All right, I have no further questions.
CROSS E·XAl\IINATION.
By Mr. Aucamp:
Q. Sir, my name is Fred Aucamp. I work with Jack R.ixey.
A. Yes, sir.
Q. Sir, 'vas your position all along that there
pag·e 89 ~ never was a valid lease, is tha.t correct¥
A. Yes, that is true.
~fr. Pickrell: I object to 'vha.t 1\IIr. Merrill's position was.
The Court: This has to do with the whole conversation.
Objection overruled.
Mr. Pickrell: All right.

By Mr. Aucamp:
Q. Was that your position, sir'
A. Yes, in first discussing it With Mr. Rixey I told him
that 'vas my position, that it was void, and that either Mr.
Ba.ydush could order the tenant out of the building or they
would move out. But anyhow without obligation upon anyone. Substantially, that is-
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Ernest 8. Merrill.
Q. That is what you told Mr. Rixey!

A. Yes.
Q. And he subsequently looked into the matter, into the law,
and at that time agreed with your position?
A. That is right.
Q. That your client could •legally leave the premises?
A. That is right.
Q. But he never in so many words said, "Yes, your client
n1ay leave the premises." He just agreed with your position,
isn't that right Y
page 90 ~ A. No, no, sir, no, no. When he called me back,
maybe two or three· days after our first conversation, after he had examined the authorities, I told him that I
was a.clvising my clients to vacate, and he said, ''All right,
they have the right to vacate if they desire to do so.'' Substantially tl1at. 'vas the conversation, yes.
Q. Are you sure of your recollection in that regard Y
A. "\Veil, sir, I am a.n old person and I can remember things
that happened three years or thirty years ago better than I
ran things that happened a week ago; but substantially what
I am saying is a fact.
Q. In other words, what I want to get clear is did Mr. Rixey
say, "I agree with you, your position appears sound,'' <>r did
he say that, ''You may advise your clients to get out, that
there would he no legal liability"? There is a distinction. I
want to get that clear.
A. Well, as I recall, he first asked after I had given him
my authorities on the subject, the ca.ses in Virginia and the
Code, he called me, as I say about three days later, and he
agreed with me that the lease ·was invalid, and then I said to
him that I am advising my c1ients to move out, to vacate the
premi,ses, a.nd he said to me, "I can see no objection to that,''
or ''They have the right to do so,'' or something like that.
I don't recall the exact words.
page 91 ~ Q. I see. In other words, he said, ''I can see no
objection,'' but he never said, ''Yes, go ahead and
my client will release you'' Y
A. Substantially that is exactly what he did say, that they
could leave the premises and that they would not be obligated
for any rent. There is no question about that at all.
Q. Well, that was his interpretation of the law. In other
words, he was agreeing with your interpretation that they
could leave the premisesY
A. ·Certainly, yes. They could either leave the premises
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Ernest 8. Merrill.
or Mr. Baydush could evict them from the premises, either
one, yes.
Q. Subsequent to that suit was instituted. Mr. Sacks got
in the case and the position of Mr. Rixey's office changed Y
The Court: What was changed f
Mr. Aucamp: Mr. Rixey's position and further work was
done and turned out that Mr. Rixey's, and yours both were
initially incorrect 1
A. Well, no, I don't know a:bout that. The court will haveThe Court: Let me interrupt you a moment now. Mr.
AuCam.p wasn't in the trial of this case, but a memorandum
.
was filed by Mr. Merrill in the case.
page 92 ~ Now, the original position by Mr. Merrill was
that because there was a lease for more than five
years and that the court's seal was not properly afii"'{ed to
the lease that it was void as a corporate instrument.
The Witness : That is correct.
The Court : And, therefore, it was void as a lease for ten
years and it was void as of any kind of a lease. That was
your position?
The Witness: That is right.
The Court: Now, the court sustained you on that and held
it was not a valid corporate lease because the seal was not on
there, but in its decision, and in accordance 'vith the authorities that the court cited, that the agreement. constituted a
lease from year to year but not for a ten-year lease. So, that
was the real question that you had before you.
The Witness: That is correct, sir.
By Mr. Aucamp:
Q. Okay, sir. When was this conversation with Mr. Rixey,
can you recall the date f
No, sir, I don't recall the date.
Q. All rig·ht, sir.
A. And frankly I don't even recall the year to be accurate,
but it was rig-l1t after ~fr. and 1\tirs. Conover came to me, and
I tl1ink it has been testified to it was 1960pag-e 93 }- Q. I believe that is correct.
A. Yes.
Q. Ho·w soon after you had this conversation with Mr.
Rixey was suit brought? It was several months, 'vasn't it?

A:
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Ernest 8. Merrill.
A. Now, that I don't recall. The file has been turned over to
Mr. Pickrell there.
Q. Can you look in your file and ascertainThe Court: When the suit was brought speaks for itself.
l\1:r. Au camp : I am just trying to establish the date of the
conversation with Mr. Rixey with relation to the time suit
was brought.
The Court: The time the suit was brought, as I say, the
papers will show that.
The Witness: 'Vhat da.te, your H·onor ~
The Court : August the 23rd. The court papers in the first
case shows that the papers were returned to the Clerk's
Office August the 23rd, 1960.
A. As I recall, several months after my conversation with
1\fr. Rixey.
By Mr. Auca.mp:
Q. So, ~{r. Merrill, it was several months after you talked
with Mr. Rixey that suit was finally brought'
A. Tha.t is right.
page 94 r Q. And in that suit demand ·was made for rent
f·or the months of May, June, July and August,
four months' rent. Do you recall that?
A. No, now the day§, I don't recall, but I assume that is
correct, if the papers so showed.
Q. So the months that rents were requested in the Motion
for Judgment were four months. That was subsequent to your
conversation with Mr. Rixey in which you say that he gave
you a release '
A. Well, sir, I will explain that this ·way. When the
Conovers-when I had advised them about the matter, and I
presume he has already testified to it, then there was a great
deal-I understood, conversation between them, and Mr.
Cohen and 1\{r. Baydush about leaving the equipment there,
yon understand. That was my understanding of it. I had
nothing· to do with that part of it at all. I didn't discuss that
with Mr. Rixey. That was between the parties involved there.
The only other time I have anything from Mr. Rixey was
when the keys were returned to hin1 by Mr. Baydush and receipt given, received by Mr. Conover as receiving the keys
without prejudice, if I recall. That is all.
Q. All right, sir.
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Ernest 8. Merrill.
A. And I might add I was surprised at the suit being
brought.
Q. How many years had you been practicing law
page 95 ~ prior to this transaction?
A. Well, sir, I started practicing law in 1914
with the late Tazewell Taylor. I practiced up until1917 when
I entered the Army, and was in France about two years.
When I returned I rejoined Mr. Taylor for a couple of years,
then went in practice a}one, sir.
Q. All right, and all during that time you practiced on your
own?
A. Yes, sir, I have, and taught law also but not very active
in the practice of law now. I am too old and too tired and
too sick.
Q. Now, the release that you say Mr. RixeyThe Court: He didn't give him a release. It's a question
of conversation between them, so I don't think it is proper to
use that language.
Mr. Aucamp: All right, sir. I will rephrase the question.
Q. This conversation that Mr. Rixey had with you concerning the rights of your clients, you at no time in the trial,
the first trial in 1961, introduced that conversation into evidence or attempted to show that it did come out to a release ,
for your clients?
A. No, and no'v let me say this: under, as I understand the
ethics of the bar, I would have had to disqualify myself as
counsel in the case if I took the witness stand,
page 96 ~ and I was the only counsel in the case at that thne.
The only one.
Q. So there was nothingA. Subsequently, I resigned and got out of the case. I
knew that I would have to testify as a witness in the case.
Q. Sir, was there anything to prevent you from associating
another counsel in the event that it became necessary?
A. I did not know at the time about that. The court will
recall the court tried it without a jury, that I tended Mr.
Rixey as a witness in the case, and there was some objection
to it, and I didn't want to embarrass Mr. Rixey, so I didn 't-I
didn't insist upon the question being answered. Now, that is
my recollection. I think this transcript will show that my
recollection is accurate.
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Q. Sir, isn't it true that under your understanding of the
law that you could haveMr. Pickrell: Your Honor, I don't think that is proper.
The Court: Well, until he asks the question the court can't
rule on it.
He is asking for his understanding.
Let him finish the question. Go ahead.
By Mr. Aucamp:
Q. Sir, isn't it true under your understanding of
the law that you could have pleaded this matter in
defense in the first action?

page 97

~

The Court: The court sustains the objection.
Mr. Pickrell: I object.
The Court: The court sustains the objection.
By Mr. Aucamp:
Q. In any event the conversation had taken place several
n1onths prior to the beginning of this suit?
The V\Titness : Your Honor overruled this question that he
asked me, but I would be happy to answer it if it is all right .
.l\.. Well, as I recall we relied upon the release on the ground
of defense and also Qn other defenses there. I have forgotten, but that is my recollection of it.
By ~{r. Aucamp:
Q. Isn't it true,( Document shown to the witness for examination.)
Q. Take a look at that, please?
~lr. Pickrell: Did you see what it was 1
Mr. Sacks: It's the answer and grounds of defense.

A. Well, in reading this you must also read the Motion for
Judgment. You wouldn't understand it Qtherwise,
page 98 ~ or the jury wouldn't.
By Mr. Aucamp:
Q. Sir, isn't it true that you just filed a general denial of
the allegations of the Motion for Judgment?
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Ernest 8. Merrill.
Mr. Pickrell: I object. That is not material.
The Court: That is all unnecessary, unless more particuw
lar grounds for defense are called for. The Court sustains
the ·objection. We are getting into legal matters now that the
court has no concern with.
By Mr. Aucamp:
Q. Sir, were you aware at all times that your clients had
never given written notice to Mr. Baydush of their intent
to terminate the lease Y
A. Yes.
Q. And were you aware at that time of the provisions of
the Virginia Statute as to the three months written notice?
A. Well; ag·ain I, of course, am aware ·of that. If there had
been a tenancy from year to year that ninety days' written
notice must ·be given. At that time I was of the opinion that
it did not create a. tenancy from year to year, you understand?
Q. Yes, sir.
A. That is all there is to it. Yes.
page 99 ~ Q. Now, sir, after the case was heard and the
court gave its opinion in which it was held it was
tenancy from year to year, did you advise your clientsMr. Pickrell: Your Honor, I object. That is the wrong
conclusion. The court in its judgment entered a judgment
for $1,400.00 and entered it on that basis, but he did not
enter it, and not put it in the order. I mean, I think that is
a matter for the court.
].{r. Aucamp: It is one of the issues raised in the case,
your Honor.
·
· The Court: The court's opinion was that it was a tenancy
from year to year. 'Vhat is your question?
By Mr. Aucamp:
Q. I want to know whether or not you advised your clients
to give ·written notice after Judge Smith had given his
ruling in the first case?
A. No, I didn't advise them to do that because I felt that
the Baydush Corporation, Stores Building Corporation, would
be barred in law because they knew our position in connecw
tion "Tith it. I don't think they were entitled to written
notice. I an1 familiar with notices from year to year and so
on.
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Junius Baydush.

Q. Yes, sir. And you had advised your clients not to pay
any further rent?
page 100 ~ A. Oh, yes.
Q. So that any demand by Mr. Baydush for
rent that they claim is still owed to them would have been useless?
.M:r. Pickrell: Your Honor, nowThe Court: I sustain the objection.
~Ir. Aucan1p: Thank you very much.
The Court : Anything further? May he be excused Y
Mr. Pickrell: Yes, sir.
The Court: You are through. You are excused, Mr. Merrill.
The Witness: Thank you very much, sir.
Mr. Pickrell: We rest, your Honor.
The Court : The defense rests. Do the plaintiff rests Y
~fr. Sacks: Mr. Baydush.

JUNIUS BAYDUSH,
recalled as a witness, having been previously sworn, was
examined and testified as follows:
DIRECT EXAMINATION.
~

By Mr. Sacks:
Q. Mr. Baydush, did you telephone your office
to send up copies of those invoices you said you had sent toA. Yes, sir.
Q. -the Conovers? I have one dated April 11, 1960, one
dated September 15, 1961A. Yes, sir.
Q. Those are copies of the originals?
A. Yes, sir.

page 101

'V

~fr. Sacks:
e submit them in evidence.
The Court: Have you seen them 1
lVIr. Pickrell: Yes, sir.

By

~fr.

Sacks:

·Q. Now, Mr. Baydush-

The Court: Wait a minute, let me mark them. Plaintiff's
Exhibit P-3 and P-4. Very well.
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Junius Bayillush.
(Received and marked in evidence as Plaintiff's Exhibits
Number P-3 and P-4.)
By Mr. Sacks:
Q. The Stores Building· Corporation retained Mr. Rixey
to bring suit against Mr. and 1\frs. Conover in 1960, or '61,
the first suit'
A. It was in '60, sir.
Q. You retained Rixey and Rixey Y
A. Yes, sir.
page 102 ~ Q. Now, did they have any authority to release
~fr. Conover from the lease f
A. No, sir.
Mr. Pickrell: Your Honor, I object.
ell, I think that has nothing to do with it.
The Court:

''r

By Mr. Sacks:
Q. Weren't you authorized to bring suit to recover the
rent? Isn't that correct 1
A. Yes, sir.
Mr. Sacks: That is all.
CROSS EXAMINATION.
By Mr. Pickrell:
Q. 1\fr. Baydush, let me ask you thisA. Yes, sir.
Q. This one is dated April 11, 1960, is that correct!
A. Yes, sir.
Q. And this was paid 7
A. Yes, sir.
Q. All right.
A. That was paid.
Q. All right. That was paid in April or Mayf
page 103 ~ A. That was paid on the 23rd of April.
The Court : Let me interrupt you, Mr. Pickrell. In response to the last ruling, Mr. Aucamp used the word ''release,'' and the court directed him-there is no evidence before the court of any ''release'' by Mr. Rixey, and the court
rules that that question is not admissible nor does it have
any rele~ancy. There is no release in the case and any con-
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Jwniu.s Bayd!ush.
versation between counsel is not construed ·by the court to
constitute a ''release.''
By Mr. Pickrell:
Q~ N"Ow, yon 've got a statement here of ·September 13, 1961.
Do you have any statements after September 15, 1961 Y
A. No, sir.
Q. And the statement that allegedly was sent in November ,
of 1962A. That was the one, sir.
Q. -how many copies of it did you have!
A. ,Just two.
Q. Well, let n1e ask youA. One copy and one original.
Q. Why didn't you send an up-to-date statement in November?
A. Beeause I heard from them that they weren't going
to pay that.
page 104 ~ Q. You heard that back in 1960f ·
A. No, sir, they had paid on the 12th the last
year for the four months that we had sued for the year
before.
Q. That was under the judgment, Mr. Baydush, isn't that
rightY
A. Yes, sir.
Q. All right.
A. But they weren't paying· the rent when I sent that. I
got it back and they said they .weren't going to pay it. We
had to sue. T'hen I called Mr. Sacks and told himQ. And that was written on the notice that you had to sue!
A. Yes, sir.
Q. And you threw it away?
A. It wasn't any good to me.
Q. I see. Do you know the date this was mailed?
A. It went out rig·ht after it was mailed out.
Q. Did you mail it?
A. Yes, sir, my secretary mailed it.
Q. Did you see her mail it?
A. No, sir.
~Ir.

Pickrell: Your Honor, I move that it be stricken.
The Court : The court so rules and instructs the jury
to disregard it.
page•105 ~ 1\tfr. Pickrell: I have no further questions.
}.fr. Sacks: That is all.
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Junius Baydush.
l\fr. Pickrell: Your Honor, we rest. I have no rebuttal.
The Court: All right. Both sides rests 1
~fr. Sacks: Yes, sir.
l\fr. Pickrell: Yes, sir.
The Court: vVill the jury retire to the jury room while
we settle some other matters T
(The jury were excluded.)
1\fr. Pickrell: I would like to renew the motion previously
n1ade at the end of the plaintiff's evidence verbatim as set
forth at the previous motion.
The Court: Upon the same grounds as set out?
1\fr. Pickrell : On the smue grounds. I would like to addand submit tben1 to the court without further argument-hut
I would like to add this with n1ore special emphasis:
First on the fact that l\fr. Ba.ydush admits that he could
have leased the premises for $350.00. That was his testimony,
except for the two per cent, and the lease doesn't require that
it be operated or that they have gToss sales; and in fact glancing at it quickly there is no requirem.ent that they operate a
restaurant, and there wouldn't necessarily have
page 106 r to have been a business that would have had any
gross sales. It could have been-and therefore,
there are no damages for which he is entitled that he couldn't
have recouped as a matter of law. And I would like, without
waiving the others, the next is that this was-if I can just
explain it-this was a breach of a year to year lease. This was
a ·breach of the year to year 'lease. The lease was breached
during that year, your I-Ionor. They broke it and they were
subject to damages.
Now, when that lease is broken, and they repudiated, and I
admit that they would have to repudiate it within the three
months before the end of the term, before that there w:ould
have to be more than ninety days, but once they break that
lease then that lease doesn't carry over. It has been broken,
and their cause of action arises then and everybody admits
that they broke the lease, a.nd the question was then a matter
of damages, and they sued for four months.
I am going ·back to my two things : since they sued for
four months and they can't split their ~a.use of action they
are not entitled to any more, and the second thing is even if
they were entitled to more they would only be entitled to it
•
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for that year, which would be February, 1961.
The other is that the notice, oral notioce, was given.
It was given back in March of '59, at the time they
were both under the mistaken belief-but again, the premises
were not used and they held over under a mistake of law. Now
when both parties make a mistake of law there is not a meeting of the mind, and then both parties are relieved from it,
·your Honor.
Remen1ber back in '59, they both thought they had a lease.
They had a tenancy from year to year. You don't hold them,
you don't hold either party where there is a mistake of law,
where there is not a n1eeting of the mind. Excuse me, it
could be a mistake of law but where there is no meeting ,of
the mind you wouldn't hold either party.
One n1ore pointThe Court: I'm n1aking some notes, go right ahead. I am
putting down the effect of what you said.
Mr. Pickrell : The next thing is if the court is making a
contract with these parties and, as I understand it Mr. Sacks
in pretrial when we vvere talking, he wants to claim, and
did claim, that this is the lease and the only thing changed
in it is the period of time. You then come to a term for one
year, a term for one year. There is no renewal
page 108 ~ in this thing. In other \Y·ords, wha.t the court did
was make a lease for a year for these people saying, as I understand the court's ruling, that it was a contract.
It wasn't under seal, so orally or by their actions the courtThe Court : The court follows you on that.
l\:Ir. Pickrell: -the court said in this case the term was
for a year, therefore, if you accept the terms in this contract
you have got to accept all of the terms. You just can't
take the part J\iir. Sacks like. You have got to take the
tern1s, and \Vhen you put the term ''one year'' in here then
you have a definite end, you don't need any notice, that you
don't carry over.
Thank you.
The Court: All right, sir. G,entlemen, you wish to reply~
l\:Ir. Sacks : If your Honor please, I am going to move that
the defendants' evidence be striken.
The Court: ,Just a minute. To be sure we get it in the
record, your motion was to strike the plaintiff's evidence and
enter summary judgment for the defendants, is that correct!
Mr. Pickrell : Yes, sir.
page 109 ~ The Court: All right, Mr. Sacks.
Mr. Sacks : Now, if your Honor pleasepage 107

~
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The Court: For the defendants.
Mr. Sacks: The record shows that this very same question was tried and determined by this court in August of
1961.

The Court: Mr. Sacks, let me interrupt yoou just a moment.
That statement has 'been made several times in chambers and
in the course of the trial. The court has said nothing, but
may I point this out. The court did rule that the lease in question WjlS a lease fr.om year to year. On the evidence before
us at that time the rent that was being sued for at that' time
was fo_~ four months, through August, and the evidence before
this court was that the equipment in the premises had remained in the premises and the tenant had not vacated the
premises, in fact, until, according to the testimony today,
w:~ July. I assume that was ·before the court at the time. I
dol!_'t recall. It was in the summer, and certainly at lease until
July, so the tenant, regardless of what the course of dealings
between the parties have been up tothat time, he did have his
eql.lipment there and he was using the premises in a sense, and
the ruling of the court-! want to make it clearpage 110 ~ was that this was a .tenancy from year to year
and that the plaintiff was entitled to recover ·for
the rent that -was being sued· for. Nothing more. The court
didn't say any more and it didn't rule a.ny more. So, when
you say the court has ruled on this very question, I don't
want my silence to indicate that it has been ruled upon. The
Court has only ruled on what I have stated; the nature of
the lease and the fact that the plaintiff was entitled to recover at that time under the facts of the case for the
rents ~laimed at that time. The question of whether or not
any future 1"ents could be collected, whether the conduct of
the parties 'vas such as to bar any future rent, was not decided
by the court. It wasn't before the court. The court ruled, as
I said, on the facts, and among those facts were the facts that
the defendants had occupied the premises in a sense by leaving their equipment there at least through July.
J\Ir. Sacks : If your Honor please, the defendants' contention all the way through was that they were released.
The Court: I am not talking about what they were claiming, I am talking about what the court decided. You made the
statement to the .court that the court had decided this very
question and I want to make it clear that the court
page 111 ~ 1uul derided just what I said and no more.
Mr. Sacks: \Veil, Judge, they are certainly
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bound by the evidence in the case, and whatever they had
they could have brought it in at the time. In other words
the issues were the same. The question there was whether or
not they had a lease. The defendants contend they had no lease
at all.
The ~Court : Let me ask you again if I didn't make myself
clear. The court decided that it was a tenancy from year to
year. Now; they can't come in ·and change that. That is the
rule of the case. At that time they contended that they were
not liable for .rent for September, October, November and
December because they weren't being sued for it. They could
have disputed the liability for the rent for the four months
which they were being sued for, which they did.
The court decided .then against them, but that they were
not liable for future rents because of the decision.
:Mr. Sacks : '\V ell, we say this. First your Honor held it
was a lease from year to yearThe Court: Yes.
~Ir. Sacks: Now, the question, then, was whether or not
we were estopped. Now, if we released-if we
page 112 ~ have released them before the suit was brought, if
they were released when Mr .. Conover says, the
court would have not entered any judgment. There wouldn't
have been any necessity to hold that the lease was from year
to year.
The Court: If they occupied the premises they were
liable for that, weren't they?
Mr. Sacks: If it were from year to year. In other words,
if they had terminated the lease and then they kept their stuff
in there they would be liable for use and occupancy. They
'vere no longer using the premises. If Mr. Baydush had
released them they wouldn't be tenants.
The Court: They could still be tenants from year to year
but they weren't liable for the entire year. That is all that
the court said.

•

•

•

•
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EXHIBIT NO. 3A
LAW DOCKET NO. 3938
EXHIBIT 3-A.
Virginia:
In the Court of Law and Chancery of the City of Norfolk:
Stores Building Corporation,

Plaintiff,

v.
Mary Lou Conover and Edwin V. Conover, t/a Conover's,
3011 Vendome Place, Norfolk, Virginia,
Defendants.
~IOTION

FOR JUDGMENT.

TAKE NOTICE, that the undersigned corporation hereby
moves the Court of Law and Chancery of the City of Norfolk,
Virginia, in the Courthouse thereof, for a judgment and award
of execution against you and each of you in the sum of One
Thousand Four Hundred DOLLARS ($1,400.00) with interest
and the costs of these proceedings for this, to-wit:
1. That on the third day of March, 1958 the defendants
executed a written lease agreement with the plaintiff corporation for the lease of that certain store located at 1508 Colley
Avenue, Norfolk Virginia, said lease being· for a period of ten
(10) years beginning on March 5, 1958 and ending on March
5, 1968.
2. That the aforesaid written lease agreement provided
for a term rental of Forty-three Thousand Five Hundred
DOLLARS (43,500.00) with an additional percentage of the
gross monthly sales, said term rental to be paid during the
first five (5) years of said lease at the rate of Three Hundred
Fifty DOLLARS ($350.00) per month plus the aforesaid percentage.
·
3. That the said defendants have failed to pay to the plaintiff corporation the rental for the months of May, June, July
and August of 1960 although demand has been made upon the
defendants for said payment.
4. That the plaintiff corporation has attempted to minimize its damages by leasing the premises to other parties
which efforts have not been successful.
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vVHEREFORE, the undersigned corporation asks judgment against you and each of you in the sum of One Thousand
Four Hundred DOLLARS ($1,400.00) with interest and costs
for your failure to pay the monthly rental as aforesaid for
the months of 1\tiay, June, July and August, 1960.
STORES BUILDING CORPORATION
By JOHN F. RIXEY
Of Counsel.
RIXEY AND RIXEY, p. q.
1000 Maritime Tower
Norfolk, Virginia.
Filed in the Clerk's Office the 23 day of August, 1960.
Teste:
W. L. PRIEUR., JR., Clerk
H. L. STOVALL, D. C.
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Virginia:
In the Court of Law and Chancery of the City of Norfolk.
Stores Building Corporation,

Plaintiff,

v.
Mary Lou Conover and Edwin V. Conover, t;a Conover's,
Defendants.
Law Docket No. 3938
DEFENDANTS' MEMORANDU1\f OF AUTHORITIES .
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According to the Reporter's transcript, at the conclusion
of oral argument the following statements were made by the
Court:
''The Court is of the opinion, as far as the action of the
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@.Y.liero;in.:~ttempting to. lease the premises, that, in no way
releases the tenant. There was no evidence claiming the
owner said, ''You are released.'' There was no release merely
because the owner attempted to assist the tenant. The Court
rules, as far as that phase of the case is concerned, it is no
defense.
0

0
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August 17, 1961.

Messrs. Rixey and Rixey
and Ernest S. Merrill
Norfolk 10, Virginia.
Attention: Mr. John F. Rixey

Re: Stores

Buildi~g

0

Corporation v. Conover, No.

3938

Gentlemen:
It is the conclusion of the Court in this case that since the
corporate seal was not affixed to the lease in question, the instrument is invalid as a lease for a tenn of ten years, but that
the tenancy in the case at bar is one from year to year, and
plaintiff is entitled to recover herein.
"While not necessary to a decision in the case of Ma.rks v.
Goria Bros., 121 Va. 491, the language of the Court at page
504 of the opinion recognizes this to be a well settled rule
of law, and it. is in accordance with the opinion of the writer.
A judgment has been entered on this date in accordance with
the foregoing·, in favor of plaintiff against the defendants in
the sum of $1,400.00, with interest from the 5th day of August,
1960, until paid, and costs.
The exceptions of the defendants, by counsel, have been
noted in the order, and a stay of execution granted for a
period of sixty days, conditioned upon the execution of a
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proper bond in the sqm of $2,500.00, conditioned according

to law.

Very truly yours,

J. SYDNEY SMITH,

·) I

.

JR.,··Jud~e.

;TSSjr:msc
cc: Mr. Ernest S. Merrill
Mr. Herman A. Sacks
Filed 8-17-61.
L. M. CALVERT,. D. C.
A Copy-Teste:

H. G. TURNER, Clerk.
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