NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
_,
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7179

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 11th day of March, 1969.
WILLIAM FREEMONT HARRIS,

Plaintiff in error,

against

MARGARET SIMMS HARRIS,

Defendant in error.

From the Circuit Court of Smyth County
J. Aubrey Matthews, Judge

Upon th e petition of William Freemont Harris a writ of
of error and S'u persedeas is awarded him to a judgment render ed by the Circuit Court of Smyth County on the 13th day
of August, 1968, in a certain motion for judgment then therein
depending wherein Margaret Simms Harris was plaintiff and
the petitioner and John Doe were defendants ; upon the petitioner, or some one for him, entering into bond with sufficient
security before the clerk of the said circuit court in the penalty of $5,000, with condition as the law directs.
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MOTION FOR JUDGMENT
Comes the Plaintiff and moves the Court for judgment
against each of said Defendants jointly and severally in the
amount of THIRTY THOUSAND ($30,000.00) DOLLARS
on account of the following:
1.

On June 21st, 1965 at 4:15 P. M. P laintiff was a passenger
in a 1965 Plymouth 4-dr. sedan automobile being operated by
William Freemont Harris, a resident of Saltville, Smyth County, Virginia, in a westwardly direction upon Virginia State
Highway 19 and 460 in Tazewell County, Virginia.

2.
At the same time and the same place an automobile, owner
and operator unknown, referred to herein as John Doe, was
proceeding in an eastwardly direction upon said highways.

3.
When the automobile, operated by Defendant, William Freemont Harris, reached a point, approximately 1j 10th of a mile
East of the Corporate Limits of the Town of Tazewell, he was
guilty of gross negligence, crashing said vehicle into a bridge
abutment on the right or North side of said highway and as
a proximate and contributing cause thereof Plaintiff was
grievously and permanently injured.
4.

When the automobile operated by J olm Doe in a northwardly direction reached the same point, to-wit, approximately 1/10th of a mile East of the Corporate Limits of the
Town of Tazewell, he, the said Doe, was guilty of
page 2 r negligence in that h e drove to the left of center of
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said two-lane highway as he met the Harris automobile in which Plaintiff was riding and as a proximate and
contributing cause of said negligence the Harris vehicle
crashed into a bridge abutment on the North side of said
highway causing grievous and permanent injuries to the
Plaintiff.
5.

As a direct and proximate cause of tJ1e joint negligence of
said Defendants as stated above herein, Plaintiff was injured
and damaged as follows :
(a) Substantial bodily injuries, some of which have healed
and others that are permanent in nature;
(b) Said injuries have greatly affected her health and will
continue to do so for the r emainder of her natural life;
(c) G.reat physical pain and mental anguish suffered in
the past and the same will be suffered in the future;
(d) Doctors, hospital, nursing and medical expenses already incurred and others that may reasonably be expected
to occur in the future; and
(e) A substantial loss of earnings during period of disablement.
WHEREFORE, PLAINTIFF MOVES THE COURT For
Judgment in the amount stated above herein, with interest
from the date of injury, and the taxable costs as permitted
by law.
Margaret Simms Harris
By Counsel
Robert I . Asbury
111 N. Park Street
Marion, Virginia
Counsel for Plaintiff
Filed this 20 day of June 1967.
Lloyd E. Currin, Clerk.
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In the Circuit Court of Smyth County on Tuesday the
13th day of August in the year of our Lord Nineteen Hundred and Si..xty-Eight.

•

•

•

•

•

The plaintiff and defendant, having heretofore filed their
written motions to set aside the verdict of the jury in this
cause, which motions were argued by counsel for both the
plaintiff and defendant, and the court not being advised of
its opinion, took time to consider. And now having fully considered its opinion, the court is of the opinion to, and doth
accordingly, overrule the motion of the plaintiff to set aside
the verdict of the jury and the motion of the defendant to set
aside the verdict of the jury, to ,v]1ich action of the court
counsel for both plaintiff and defendant duly except.
It is, accordingly, the1·efore, ADJUDGED and ORDERED
that the plaintiff, Margaret S. Harris, have and r ecover of
the defendant, Wilbam Freemont Harris, the judgpage 10 r ment in the sum of $3,700.00, with interest from
this date, together with her costs in this behalf
expended.
Defendant, William Freemont Harris, signifying his intention to apply to the Supreme Court of Appeals of Virginia
for a wxit of error and supersedeas, execution of said judgment is suspended for a period of four mont}ls from date upon
the defendant, or someone for him, executing a suspending
bond in the penalty of $500.00 within 15 days from the date
hereof.
ENTER this 13th day of August, 1968.
J. Aubrey Matthews, Judge
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ASSIGNMENTS OF ERROR
The following errors are assigned :
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1. The Court erred in failing to strike the evidence of the
plaintiff for the reasons assigned in the transcript of the
evidence.
2. The Court erred in failing to sustain defendant's motion
to set aside the verdict.
3. The verdict is contrary to the law and the evidence in
that there is no credible evidence of negligence on the part
of the defendant. The evidence of plaintiff exonerates defendant of any negligence and plaintiff's case can rise no higher
than her own evidence.
page 50

~

·william Freemont Harris
By Counsel

Woodward, Miles & Flannagan
115 Johnson Street
Bristol, Virginia
By : James A. Boyd
Counsel for William Freemont Harris
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Filed this 3 day of October, 1968.
Lloyd E. Corrin, Clerk.
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page 53 ~

ASSIGNMENTS OF CROSS-ERROR
The plaintiff, Margaret Simms Harris, pursuant to Rule
5 :1, Section 4 assigns as cross-error the following:
1. The refusal of the Court to grant a mistrial because of
remarks made by the defendant's counsel in his opening
statement.
2. The action of the Court in overruling the plaintiff's objections to improper cross-examination of the plaintiff.
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3. The r efusal of the Court to order a new trial limited
to the quantum of damages only because of the inadequacy
of the verdict.
. Mar garet Simms Harris
By Counsel
Robert I. Asbury
111 N. Park Street
Marion, Virginia
Counsel for Margaret Simms Harris

•

•

•

•

•

Filed this 14 day of October 1968.
Lloyd E. Currin, Clerk.
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The following cause came on to be heard on this
the 27th day of October, 1967, before the Honorable
J. Aubrey Matthews, Judge of the Circuit Court of Smyth
County, when the following proceedings wer e had.
(The Court and counsel r etired to chambers where the following proceedings were had in the absence of the jury.)
Mr. Asbury: I want to maJ~:e a motion. In view of the nonsuit that was taken as to John Doe prior to this date, in
order that there be no confusion about it, I move the Court to
amend paragraph 5 of the motion for judgment to r ead as
follows: "As a direct and proximate cause of tl1e negligence
of the defendant Harris, as stated above herein, plaintiff
was injured and damages-"
The Court: Let the amendment be entered.

page 4
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(Thereupon, the jury r etired from the open courtroom
where the following proceedings were had in the absence of
the jury.)

William F. H arris v. Margaret S. Harris

7

Mr. Davis : Your Honor, this entire case, as far as the defendant I am r epresenting is concerned, Mr. Harris, is predicated on gross negligence, that and that alone. The bill of particulars filed refers to acts of g ross negligence. Now if Mr.
Asbury intends to take the position that he can recover on
simple negligence in this case, I am unprepared at this time
to try the case on tha t issue.
I was given no notice of it in any respect. And I would
move for a continuance, if that is what he is going to predicate his case on now. H e has not asked leave of the Court to
amend his pleadings, to recover on simple negligence at any
time.
The Court : What do you have to say, Mr. Asbury1
Mr. Asbury: If it please the Court, I call the Court's attention to paragraph 1 of t.he motion for judgment, wherein
it alleges that the plaintiff was a passenger in this vehicle.
It does not allege she was a guest1 but a passenger.
page 5 ~ I further call the Court's attention to the answer
or to the grounds of defense nled by the defendant,
grounds of def ense No. 1, the allegations in paragraph 1 are
admitted. Also by agreement of counsel, the court nle will reflect that Mr. Davis asked f or and by agreement of counsel
was able to take the deposition of Mrs. Harris fully and at
leng th. I think an examination of that deposition will sl1ow
that at no time did he ever mention anything to her as to her
position in this automobile with reference to whether or not
she was a guest or a passenger.
I think when I alleged that she was a passenger, that is
sufficient to place it under simple negligence. The fact t.hat
we allege gross negli gence includes, that is the gr eater and
includes the lesser.
The Court: What do you say to that, Judge1
Mr. Davis : The word "passenger" may either be a guest
passenger-! can't point out the cases-held that the word
may be guest passenger or paying passenger. The word "passenger" doesn't mean that they are a paying passenger.
The Court: It doesn't mean that th ey are a guest passenger
either.
page 6 ~ Mr. Davis : No, sir, it doesn't mean either. It
just means that they are in the car, and the only
allegation throughout this has been gross negligence. It is
obvious that the issues to be met, if simple negligence should
be relied upon, are entirely different from the gross negligence and even in the bill of particulars, as I have said, the
word "gross negligence" again is repeated. To say the
least, it is misleading.
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Dr. James G. McFaddin
The Court: I am going to overrule you at this stage, sir.
Mr. Davis: All right, save exception.

page 10

•

•

•

•

•

•

•

•

•

•

~

DR. JAMES G. McFADDIN, having been duly sworn, was
examined and testified as follows:
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CROSS EXAMINATION
By Mr. Davis:

page 22
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Q. Doctor, do you have any r eason to believe that she has
unde.rgone any mental changes'
A. I do not feel that she had enough concussion to cause
her to go into any significant mental changes. She did have
some trauma and some injuries, which would cause, in my
opinion, a t emporary alteration, increase of h er anxiety, but
as far as any chronic or permanent mental apparition or
change, it is highly improbable.
Q. I believe, as you said, it was found that she was aware
and oriented'
A. At the time I saw her, yes, sir. By that, she did not app ear to be confused or comatose. The.re was no element such
as that when I initially saw her.
Q. When you say she was not confused, that was
page 23 ~ how soon after the accident '
A. That would be in r elationship to her ability
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Trooper A. W. Stockner
to lmow where she was and what she was doing. That is what
I mean as to confusion.
Q. That was how soon after this accident¥
A. She came to Abingdon on the 25th, and according to the
records we have, the accident was four days prior to that.
She was admitted to Bluefield Sanitarium on the 21st of June.
Q. Doctor, if this lady had given a statement concerning
how this accident happened and the cause of this accident
and had given this statement over two years after th e accident happened, would you have any l'eason to believe, disbelieve the truth of iU
A. No, except that she did have a head injury at the time
of the accident and in such circumstances there is confusion.
No two members of any wreck or even spectator s see an accident exactly in the same light. The fact that she still feels
one way about the accident that differs from some of the other
members of the family, I can't explain on her head injury. I
mean residuals of her head injury. Now I do not feel that she
had enough damage to her head or brain to lead to her abnormal o.r confusion of thoughts at the present time. This
accident didn't leave her confused up till the prespage 24 r ent date.
Q. The accident did not leave her confused Y
A. No, that was a temporary thing. How long it lasted, I
am not in position to say, but when she carne to the hospital
in Abingdon, I did not feel she was confused then, four days
later .
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TROOPER A. W. STOCKNER, having been duly sworn,
was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Asbury :
Q. Sir, will you please state your name and address.
A. A. W. Stoclmer, Woodstock, Virginia.
Q. You are a member of the Virginia State
page 27 ~ Police Department?
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Trooper A. W. Stoclcnet·
A. Yes, sir.
Q. Back in June of 1965, were you a state trooper at that

time ?
A. Yes, sir.
Q. W11ere were you stationed?
A. Bluefield, Virginia.
Q. On June 21, 1965, did you investigate an automobile
wreck near the town of Tazewell, Virginia 1
A. Yes, sir.
Q. Would you just go forward in your own words and tell
the Court and jury where you went and what you observed,
please, sir.
A. On June 21, 1965, I was traveling south on U. S. 18, 460,
just north of the limits of Tazewell, and I came upon an accident. It was a vehicle sitting against a bridge abutment. It
was a 1965 Plymouth, four-door sedan. The bridge abutment
was on the west side of the highway and the vehicle had been
-was heading at the time south, sitting against the north
end of the bridge abutment (indicating).
Q. Trooper, let me interrupt yon there. Did yon prepare a
sketch of your investigation there 1
A. Yes, sir.
Q. Would you hand it to Mr. Davis. I want to
page 28 ~ ask you another question or two.
Would you explain to the Court and jury now
this particular highway, as one travels from the direction of
·
Bluefi eld toward Tazewell.
A. As you are traveling from Bluefield to Tazewell, there is
a straightaway immediately before yon get to the bridge and
just-just a short distance before you get to the bridge, it
starts curving slightly. The roan cnrves on through the
bridge and then after you come ont of the bridge, going on
beyond the bridge toward Tazewell. it cmTes rath0r sharply.
Before you get to the straightmmy, some eight to nin e hundred f e(?t, you come around a cnn·0 to ~-our right as you come
toward Tazewell. and then the curye in the bridge is slightly
to your left. Tt is a S-type cune with a straightaway in the
middle of it mor(? or less, which the straightaway is some
eight to nine hundred feet.
Q. At the time oC your investigation, were there any traffic
control signs for traffic as they approached the area just before the beginning of this 800 or 900 foot straightaway?
A. Before you came into the cu.rve on the north end of the
straightaway, there was a sign, which is a curve type sign
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T1·ooper .A. W. Stockne?·
on top (indicating), diagonal sign or a squar e sign and
under neath that i.s another sign of tJ1e maximum safe speed
of 50 miles per hour.
page 29 r Q. All right, sir.
If i t please the Court, \\·e wonld like to ask permission to introduce thi s sketch here and let the trooper show
th<> jnry.
Th e Court: Any objection, Mr. Davis '
M.r. Davis : Yes, sir, I object to it as a part of his report.
The Court: Ob;jection sustained, gentl<>men. He can explain the situation as i t existed there.
Mr. Asbury : T didn't under stand the gr ound of his objection.
TJ1e Court : Objection sustained and I will let him explain
what the situation was in his own word s.

Q. (By Mr. Asbury ) Did you prepa r e that sketch yourself
from your investigation 1
A. Yes, sir, I prep ared this myself.
Mr. Asbury : \Ve wish to except to the ruling of the Court.
The Court: Pas~ it up. Mark it plain tiff's E xhibit No. 1,
r <>fnsecl.
(Exhibit No.1 wa s marked for identification only.)
Q. (By Mr. Ashnry) .Just go ahead and testi fy as to what

yon ohser \'ed about the higlnvay,

pagr BO

r weath C'r conditions and et C<>ter a. .

alignment,

A. 1'h0 highway at that po int is almost level.
As the road cune ~l i gh tl y to the left, i t is hanked just very
~lightl y to the left. 'I'hc road was dry.
Of com·sE', tlwre wa!'; a slow o.r warning sign before you
come into tht? cmTt? on rach encl. 'rh0r c is no passing lines
as y on go sontl1. At that particular 11oint yon could pass
going in the opposite dir0ction . It was open country, daylight, weath0r was clmtdy. The highwa? is a blacktop r oad.
'I'h 0 panmr nt is approximately 20 f eE-t widn. The distance
betwE>C'n thf' hridgf' r ailin gs, in t he hr idg0 its<>lf, f r om tl1 e insidl:' r <lg<' to the im;iclr Prlge is appr oximately 2B f eet and 6
inches.
The shoulders along both sides of the highway t here, on th e
west sid e it is ten, hack from the b.r idge it is approximately
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Trooper A. W. Stockner
ten feet of gravel shoulder , and there is a grassy area on over
and goes up over a bank. The ten feet narrows down, right
at the bridge of gravel and comes right into, almost to the
pavement, the gravel narrows down to the bridge.
Q. In the vicinity of the bridge, were there any highway
signs1
A. There was a highway sign just to the west of the bridge
abutment. Just would have been-it would be just
page 31 r to the right of it. Approximately 30-inch square
sign with black and white stripes running at an
angle ac.ross it.
Q. I s that you refer to near the bridge abutment, is that
the same one where you found this cad
A. Yes, sir.
Q. All right. Did you examine the area where you found
this car for marks of any type?
A. There was marks leading up to the right rear tire of
the vehicle, which I could follow from the right .rear tire of
the vehicle back north, approximately 180 feet where it
dropped off the edge of the pavement and came along the
shoulder up to the rear of t.he car.
Q. '(1his mark that you refer to, can you be more specific
in how it appeared to you, sid
A. It was a mark approximately the width of the tire. It
is th{l type mark you see where vehicles passes through the
gravel.
Q. Did you find any evidence of any skid marks in the
area f
A. I couldn't say there were any marks ther e that were
skid marks, no, sir.
Q. All right, w:hen, according to your investigation, what
time did this crash occur, trooper?
A. Approximately 4:15 p. m.
page 32 ~ Q. All right.
A. Four twenty-five at the time I drove up on it.
Q. Were you called to the scene or did you drive upon it?
A. I drove right upon it.
Q. All right. Just go ahead and cover the rest of what
your investigation revealed.
A. The vehicle was damaged extensively on the entire
front. The f rame was bent. The interior was, the dash and so
forth buckled back It is was a 1965 model Plymouth, owned
by William Fremont Harris of Saltville.

·william F. Harris v. Margaret S. Harris
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Tt·ooper A . W. Stockne-r·

Q. All right, sir. Now f.rom your investigation, who wer e
the other occupants of the cad
A. Dais~r Louise II an·is, his wife, the same address, and
:Margaret Simms Harris, Broadford, Virginia, his mother.
Q. \Vere the occupants still at the scene or had they been
removed when yon arrived~
A. I don't r ememhe.r whether they were or were not all
there at the time, which ones.
Q. All right. ·w ere they at some time following this crash
removed to the hospHal 1
A. Yes, sir, they were taken to the Bluefield Sanitarium.
Q. Did yon go there to investigat e as to the
page 33 ~ per sons who wer e in it1
A. Yes, sir.
Q. State whether or not yon talked with Mr. ·william Fremont Harris at the hospital1
A. Yes, sir, I did.
Q. App.roximately how long aftC'r this accid ent did you talk
to him1
A. I am not sure. It was sometime the same night. I don't
know just what time it was.
Q. Did he make any statement as to who was driving the
car 1
A. H e stated he was driving the car. It was his car and
he gaye me the op<>rator's lic~?nse and so forth to show ownership.
Q. Did he make any other statemen t to you after the happening of this crasJ11
A. He stated that he was going along there and this vehicle
came around th<' cnrve and he cut OYer to miss it, it come on
his side of the road. He cut onr to miss it and hit the
bridge, or words to that effect.
Q. Prior to going to the hospital, hacl you interviewed any
other persons conc<'rn ing the happening of this accidenU
A. Yes, sir, intprviewed 1fr. Bill Arnold, 405 Starnes
Street, Kingsport, Tennessee.
page 3± ~
Q. ·where did you see him 1
A. 'rherC' at the accident scene.
Q. Dicl yon sec him befor e you saw Mr. ·william FrC'mont
Har.ris ~ Before you talked with Mr. Harris 1
A. Before I taikecl with 1\Ir. Harris, yes, sir.
Q. At the time you investigated this crash, trooper, was
there anything there in the way to any way obstruct this
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Trooper A. W. Stockner
bridge abutment or this sign that you referred to at the end
of the bridge 1
Mr. Davis: I object to that. He wasn't there. He doesn't
know whether the.re was anything to obstruct it or not.
The Court: Objection sustained.
Q. (By Mr. Asbury) Any buildings or trees in front of itt
A. No, sir.
Q. All right, now are there at the north end of the bridge
- I take it that is where this car was up against the bridge
railing, wasn't it1
A. Yes, sir.
Q. Are there any streets o_r highways or any types of turnoffs or anything that a vehicle proceeding toward or toward
Bluefield could turn off there immediately crossing that
bridge1
page 35 ~ A. No, sir.
Q. Were there any physical objects there at the
time you arrived that could conceal a vehicle proceeding
north into the bridge and ac.ross it at that time 1
A. You are talking about permanent objects1
Q. Yes.
A. No, sir.
Mr. Asbury : Give me just a moment, sir.
I believe that is all I have of the trooper.
CROSS EXAMINATION
By Mr. Davis:
Q. Trooper, how soon was it after t.his accident that Mr.
Harris here told you that the vehicle had come around the
curve and forced him out of the .road 1
A. I don't r ecall.
Q. Approximately 1
A. I was there in the hospital. maybe two hours. I am not
sur e just how long it was.
Q. Did you by any chance talk to Mrs. Margaret Harris 1
A. I don't r ecall whether I did or did not. I don't have any
thing on it.
Q. You didn't go to .her and ask her what happened 1
A. I may have and may not. I just really don't know.
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page 36
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BILL ARNOLD, having been duly sworn, was examined
and testified as follows :
DIRECT EXAMINATION
By Mr. Asbury:
Q. Would you state your name and address.
A. Bill Arnold, 2206 Rinard Road, Augusta, Georgia.
The Court: Mr. Arnold, speak up to the Court, then everyone can hear you.
Q. (By Mr. Asbury) How long have you been living in
Augusta, Georgia, Mr. Arnold T
A. Two months.
Q. Where did you live prior to that timeT
A. Kingsport, Tennessee.
Q. What was your addr ess there in KingsportT
page 37 ~ A. 405 Starnes Street.
Q. I don't believe I asked you, what is your age
at this timeT
A. Twenty-four.
Q. What is your occupation T
A. I work for the Kayo Oil Company.
Q. How long l1ave you been employed by that companyT
A. SL'\: years, approximately six year s.
Q. Mr . Arnold, 1 will ask you whet.her or not on June 21,
1965 you were traveling in the vicinity of Tazewell, Virginia,
upon Route 18 and 460 and observecl an automobile wrecked
thereT
A. Right.
Q. You didT
A. Yes, sir.
Q. All Tight, now wher e were yon coming from at the timeT
A. Charleston, West Virginia.
Q. Had you come throngh Bluefield T
A. Yes, sir.
Q. And from ther e what route did you followT
A. You mean out of Bluefield 1
Q. Yes.
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Bill Arnold
A. Nineteen.
Q. Did you continue on 19 at all times until you
observed the crash I am about to ask you abouU
A. Yes, sir.
Q. Now the car-we will get to it in a minute that you saw
wrecked there-when did you first notice this vehicle, sir?
A. Well, this vehicle passed me coming out of Bluefield, Virginia, and I followed him from Bluefield, Virginia till he hit
the bridge. This car left the road a couple of times before
that, run off the shoulder of the road.
Q. Just explain that to the Court and jury, please.
A. Well, I don't lmow what-he just run off the shoulder
of the road on the right-hand side a couple of times, and when
he got to the bridge, he ran off the shoulder of the road and
right straight into the bridge. I never did see a taillight or
anything come on, so apparently he didn't hit his brakes or
anything. So I went on the other side of the bridge and
stopped and come back, and about a couple of minutes or so
another car carne along and he went and called the ambulance.
Q. I see. Were you paying particular attention to this car
at the time it ran off the road and crashed'
A. Not particular.
Q. \Vere you keeping it in your view 1
page 39 r A. Yes, sir.
Q. For what reason 1
A. On account h e had run off the road a couple of times
befoxe. I didn't lmow what he was going to do. In other
words, I didn't want to pass the guy.
Q. All right. Approximately what speed were you traveling behind this car 1
A. Fifty-five to sixty miles an hour.
Q. Were you maintainin g a fairly steady speed1
A. Yes, sir.
Q. Which side of the road did the car go off on 1
A. The right-hand side.
Q. Off on his right-hand side 1
A. Right.
Q. ~lb ere was the bridge abutment that he struck7
A. It was on the right-hand side of the road.
Q. Now at the time that you observed this, did you see any
other cars there in the vicinity 1
A. No, sir, I did not.
Q. From where you were sitting as you observed this, was
page 38

r
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Bill A rnold
there any way that any car could have crossed the bridge in
front of you ther e and you not seen it?
A. I don't sec how. I don't think so.
Q. T.he lane across the bridge, the road across
page 40 ~ the bridge is how many lanes 1
A. Two lanes.
Q. Two lanes1
A. Two-lane road.
Q. After you stopped your vehicle, you say you went back
to see what assistan ce you could giveY
A. Yes, sir.
Q. Look a t Mr. H arris there. Do you r ecognize him as
being on e of the p eople you saw there?
A. I couldn't say.
Q. How many p eople were in this car 1
A. Three, two women, a back seat passenger and a front
seat passenger and a man driving.
Q. Did y on t alk to any of them there 1
A. I asked the driver what happened and he said he looked
over at his wife and looked hack up, he was done into the
bridge.
Q. Did he appear to be hurt there at the time?
A. Yes. H e didn't move or get out of the car. He appeared
to be in pain.
Q. How long did you stay ther e at the scene, Mr. Arnold 1
A. Until the ambulance come and drove away with him and
the wrecker was getting the car out, approxipage 41 ~ mately 20 minutes or 30 minutes, approximately
30 minutes.
Q. Did a state trooper arrive there before you left?
A. Yes, sir.
Q. Did you have a conversation with that trooper with
reference to the w:reck7
A. Yes, sir.
Q. Did you lrnow either, any of the parties involved, either
before this wreckA. No, sir.
Q. Are you related by blood or marriage to any one that is
connected with them 1
A. No, sir.
Q. Do you have any interest wh atsoever in the outcome of
this matter 7
A. No, sir.

18

Supreme Court of Appeals of Virginia
Bill A. rnold
Mr. Asbury: You may ask him, Mr. Davis.
CROSS EXAMINATION

By Mr. Davis :
Q. Mr. Arnold, how does it happen that you are here
today ~

A. Pardon ?
Q. How does it happen you are here today 1
A.. I was summonsed.
Q. In Tennessee 7
page 42 ~ A. Well, I r eceived this in Georgia by mail.
Q. Are you being paid by Mr. Asbury, his client,
to be here today 1
A. Yes, six. In other words, my expenses will be paid.
Q. Do you say, Mr. Arnold, that you don't see how there
could have been another car there Y
A. No, sir, I don't see how there could have been.
Q. You recognize then that it is possible1
A. It could be possible.
Mr. Davis : That is all. Thank you.
REDIRECT EXAMINATION
By Mr. Asbury:
Q. Just a minute, please. Mr. Davis asked you if it could
have been possible that another car was there. Did you see
any other car 1
A. No, sir.
Mr. Davis : He is cross examining his own witness and he
has already been over that once with him.
The Court: I will let him answer the question.
Mr. Davis : Exception.
A. No, sir.

page 43
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BILL ARNOLD was r ecalled and further testified as
follows:
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DIRECT EXAMINATION
By Mr. Asbury:
Q. Mr. Arnold, I don't believe I have asked you this question before. If I have, I apologize to the Court.
Approximately how far were you behind this car when
you saw it crash 1
A. Approximately 200 feet.

•

•

•

•

•

MARGARET SIMMS HARRIS, having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
page 44

~

•

•

•

•

•

Q. (By Mr. Asbury) Mrs. Harris, you just relax now.
Nobody is going to hurt you or bother you in the courtroom.
You are the mother of William Fremont Harris T
A. I am.

page 46
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•

~

Q. On a day or so prio.r to June 21 or 1965, where were
you when you received word of the death of your sisterT
A. I was with my daughter in Norfolk, Virginia.
Q. I see. And your sister who passed away, where did she
live?
A. New Mexico.
Q. Where was she to be buried 1
A. Princeton, West Virginia.
Q. You came down from Norfolk by what method, Mrs.
Harris?
·
A. Greyhound Bus.
Q. Where did you get off the busT
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A. Glade Springs Junction.
Q. Did someone meet you there?
A. I called Fremont to corn<' and pick me up.
Q. Did he do that ~
A. Yes, sir.
page 47 r Q. Did you make arrangements with him about
taking you to Princeton for attending the burial
of your sister Y
A. Yes, sir.
Q. What arrangements did you make with him on that7
A. I asked him if he could-J don't remember exactly how
I asked him, but I told him that I would pay the expenses of
the trip or would help to pay the expenses of the trip.
Q. Did you do thaU
A. Yes, sir.
Q. What did you pay him 1
A. $20.
Q. And you got with him thexe at Glade Spring. Where
did you goY
A. We went to his home in Saltville, Virginia.
Q. Is that the same day you went over to the funeral '
A. We went over that evening later, yes, sir. The funeral
was the next day.
Q. You spent the night. \\There did you spend the night on
the 20th Y
A. My ni ece in Princeton, my sister's body arrived that
night late.
Q. After the funeral, did you start back to Smyth County'
A. Yes, sir.
page 48 r Q. Let me ask you this. Was your son, William
Fremont Harris, where was he a .r esid ent of at the
timeY
A. Saltville, Virginia.
Q. Is that in Smyth County?
A. Yes, sir.
Q. You started back borne. Were you involved in a crash
there somewhere in Tazewell County1
A. Yes, sir.

•

•

•

•

•
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page 55

r

•
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•

CROSS EXAMINATION
By Mr. Davis :
Q. Mrs. Harris, this money you are talking about, paying
your son, you say that took place at Glade Spring?
A. Yes.
Q. You volunteered to pay that to himY
A. Oh, yes.
Q. He hadn't asked you to pay anything?
A. Oh, no. No, sir.
Q. He was making you no charge for the trip as far as the
charge is concerned 1 That is correct, isn't it 1
A. He didn't make any charge. I felt it my duty; that I
was more financially able than he was and I had no one but
myself, and I like to pay my own way.
Q. So it was not the result of any contractual obligation of
any kind between you 1
A. Well, no.
Mr. Asbury: If it please the Court, that calls for a legal
conclusion as to what a contract is and I object to it.
The Court: She has already answered it, Mr.
page 56 r Asbury, so move on.
Mr. Asbury: Move it be stricken.
The Court: Overruled.
Mr. Asbury: Exception.
Q. (By Mr. Davis) To your knowledge there was no obligation on you to offer to pay this $20, was there?
A. No, sir. I wasn't obligated, but I kn ew he didn't have
the money to make the trip and I did have money on me. And
I felt it was my duty and it was right for me to pay my own
way to help with the expenses on the trip.
Q. Well, as far as you are concerned, you didn 't buy any
gasoline or oil for the trip, did you?
A. No, sir, I just gave him the money.
Q. You actually paid nothing for the ride as such, did you T

M.r. Asbury: I object to that, your Honor.
The Court : Objection sustained.
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Q. (By Mr. Davis) Now, Mrs. Harris, you were sitting in
the right rear seat of this car, weren't you 1
A. Yes, sir.
Q. When this accident took place~
A. Yes, sir.
Q. As you say, your son was driving?
page 57 ~ A. Yes, sir.
Q. Now, Mrs. Harris, how was your son driving
on this occasion 1

Mr. Asbury: If it please the Court, I will object to that
question upon the ground that :Mr. Davis has a perfect right
to cross examine h er upon any testimony given in chief, and
that his cross examination as such should be confined to the
testimony given in chief.
The Court: Overruled. If she knows, I will let her answer.
Mr. Asbury: Exception.
Q. (By Mr. Davis) How was your son driving on this occasion and just preceding this accident?
A. I don't exactly understand what you mean.
Q. Well, was he driving at a moderate speed, as far as you
knew?
A. Yes, sir.
Q. Was he driving in a careful and cautious manner as
far as you knew1
A. As far as I knew, yes, sir, I couldn't see there was any~hing wrong. I didn't notice anything wrong with his drivmg.
Q. Had he done anything to cause you to anywise object
to the manner in which he was driving?
page 58 ~ A. No, sir.
Q. Had he done anything to arouse your alarm
or fear in the way he was driving the car?
A. No, sir.
Q. As you lmow it only as a layman, was he doing anything of a reckless or negligent manner preceding this accident1
Mr. Asbury: If it please the Court, I object to that on two
grounds: one, it calls for a legal conclusion.
The Court: Objection sustained. I will let her describe
the way he was driving.
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Q. (By Mr. Davis) Now your son was not drinking, was
he1
A. No, sir.
Q. Now as you approached the scene of this accident, M.rs.
Harris, did you see any approaching traffic'
A. I didn't see any until just as we-I didn't see anything
coming toward us until I saw this car, justQ. This car was coming right toward you, wasn't it '
A. It was rigbt on us when I saw it.

Mr. Asbury: If it please the Court, for the purpose of the
record, I don't want to interpose an objection each time. May
the r ecord show I object to any questions other
page 59 ~ than as pertaining to evidence in chief'
The Court: Let the r ecord so show.
Mr. Asbury: All right.
Q. (By Mr. Davis) Mrs. Harris, I believe that was a black
car, wasn't it, as well as you r emember it Y
A. Yes, sir.
Q. And it had a light colored or cream top as you r emember it1
A. Yes, sir.
Q. \Vh en you saw this car, wher e was it relative, as it approached you, to your side of t.he r oad 1
A. Mister, I couldn't tell you. I just saw it, thought it was
coming in on us is all.
Q. You thought it was coming in on you '
A. (Witness nods head indicating affirmative answer.)
Q. Now then, what did your son do to avoid a collision Y
A. You know, I couldn't answer that question, but I would
suppose that he dropped over the side of the road and was
as far over as he could away from it. It happened so fast1
that was about all I knew.
Q. And that was to try to avoid hitting the bridge1 Hitting t.h e car, I beg your pardon.
A. I would assume so, yes. It happened so fast,
page 60 ~ I couldn't tell you too much about that.
Q. As far as you know, did you consider the action which your son took necessary in order to avoid a collision with this oncoming car 1
A. The way I see it, yes, sir.
Q. Would it have been your opinion that you would have
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had a collision with this car but for the action which your
son took '
:Mr. Asbury: Objection.
The Court : Objection sustained.
A. As I say, it all happened so fast, I couldn't tell you.
Mr. Asbury: Wait a minute, Mrs. Harris.
Q. (By Mr. Davis) Can you give the jury some idea, Mrs.
H arris, as to approximately how much of this car that was
approaching you was on your side of the road 1
A. No, sir, I could not.
Q. Mrs. Harris, do you recall on July 28 of this year
sitting in this room adjacent to this courtroom and giving
your pre-trial discovery deposition 1
A. Yes, sir.
Q. Reading from page 8 thereof and line 2, I will ask you
if you recall this qnestion that I asked you and this answer:
page 61

r

" At that time conld you state whether or not
tl1is car was or was not either partially or wholly
on your all's side of the road 1"
And your answer was : "I would say it was almost all the
way on our side of the road."
A. (Witness nod s head indicating affirmative answer.) I
don't r ecall it, but, of cotuse, if you have it there, that is the
answer that I made.
Q. Do you say now that would be your answer then '
A. Yes, I would still say it was the answer .

•

•

•

•

•

REDIRECT EXAMINATION
By Mr. Asbury:
Q. Mrs. Harris, let me ask you this. While you wer e at the
Bluefield Sanitarium and while you were at the hospital in
Abingdon, did other s explain to you how this crash happened Y Did others tell you how this happened'
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A. Not that I-not to my lrnowledge. I mean, if they did,
it was at the time that I didn't, can 't remember
page 62 ~ who it was or how they explained it to me .

•

•

•

•

•

WILLIAM FREMONT HARRIS, having been duly sworn,
was examin ed and testified as follows :
DIRECT EXAMINATION
By Mr. Davis :
Q. You are William Fremont Harris1
A. Yes, sir.
Q. This, of course, is your mother, Mrs. Margaret Harris,
who is bringing this suit against you 1
A. Yes.
Q. Mr. Harris, what arrangements do you say were made
by y om· mother with you to pay you for going to Princeton
with your car1
A. She gave me $20 to bear expenses of gasoline and oil
and food and so on.
Q. Did she say specifi cally what it ·was for or just say it
was $20 for the trip 1
A. No, she srud to bear expenses of the trip.
page 63 r Q. Did you ask her for it?
A. No, sir.
Q. Now when you were coming back from Princeton, without reiterating all that has gone on before, you, of course,
were driving the car1
A. Yes, sir.
Q. Your mother was in the rear seat ?
A. Yes, sir.
Q. Your wife was in the front seaU
A . Yes, sir.
Q. ·would yon tell the Court and jury approximately what
speed you werC' driving.
A. I wonld say between 50 and 55.
Q. \Vas this
open country?
A. Yes, sir.
Q. Out, not in a rPsidential or business ar ea 1
A. No, sir.
Q. \ Vhat was the speed limit 1
A. Fifty.

in
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Q.
A.
Q.
A.
Q.

Fifty ?
Yes, sir.
What was the posted sp eecl limiU
That is what I mean, 50 posted.
Are you talking about maximum safe speed 1

page 64

~

Mr. Asbury: I am going to object to that. He is
leading him right along.
Mr. Davis : I am askingThe Court: Gentlemen, I will let him state the posted speed
limit, if he knows.
Mr. Asbury: I don 't object to that question.
'rhe Court: Don't cr oss examine him, Mr. Davis.

Q. (By Mr. Davis) All right, Mr. Harris, as you approached the scene of this accident, I will ask you if you did
or did not observe any approaching traffid
A. Yes, sir, there was a car coming toward me on my side,
or practically on my sid e of the road.
Q. Would yon describe the color of that car to the jury.
A. vVell, t her e was a black '55 Chevr olet, ligllt top, either
cream or white.
Q. Do yon know wheth er a white or colored person was
ciriving it ?
A. I would say it was a white person.
Q. Could you describe the type of hat or cap h e had on 1
A. He had on a shop cap.
Q. What do you mean by a shop capt
A. Like a railroad man wears. 1 mean that is
page 65 ~ one way of describing it.
Q. Where was this car in the r oad relative to
your own side of the r oad 1
· A . You mean the distance?
Q. No. sir. 1 mean, wl1at portion of his car was in your
half of the highwayT
A. Well, I wonld say at least half of his car.
Q. Do yon ]mow appr oximately what the speed of that
car was t
A. No.
Q. Did he get ont of your lane or continue on t
A. He continued on in my lane.
Q. ·w hat rl:icl you do 1
·
A. T cut ov<'r to the ri gM as far as I could.
Q. Then what happened ?
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A. I hit the abutment of the bridge.
Mr. Davis: I believe you may ask.
CROSS EXAMINATION
By Mr. Asbury :
Q. Mr. Harris, how close were you to the bridge that you
hit when you say t.his car crowded you there?
A. I would say about a hundred f eet.
Q. Just what did you do at that time1
A. Well, I cut to the right, hoping to drop ove.r
page 66 ~ the shoulder but I didn't realize I was as near on
the bridge as I was.
Q. You didn't realize that?
A. No.
Q. You say you were driving about 50 miles an hourt
A. I wotlid say between 50 and 55.
Q. There is a"wide shoulder on the right side of the road
there, isn't it1
A. Yes, sir.
Q. Did you ever try to cut your car back onto t.he pavement ?
A. Yes, sir, I tried to make it back.
Q. You say you were closer to the bridge than you
thought?
A. Yes.
Q. vVere you not watching the bridgeT
A. No, I actually, not all the time, no.
Q. What were you doing during this period of time?
A. Well, I was turning my car to the right, trying to dodge
this other car.
Q. When yon tnrnerl it to the right, rlid you make a sharp
turn to the righU
A. Well, no, I would say gradually.
Q. Yon made a gradual turn to the rightT
page 67 ~
A. Yes.
Q. And clid you ever cut your wheels back to get
back on the highway 1
A. Yes, I tried to, but that is when I got the bridge.
Q. That is when ~ron hit the bridge T
A. Yes.
Q. \VhC'n ~-on cut back ?
A. Yes.
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Q. In other words, you were trying to get back on the road
when you hit the bridge1
A. Yes, sir.
Q. Do you r ecall whether or not you applied your brakes'
A. No, I don't.
Q. You say it was about a l1undred feet from the bridge,
where this car came over on your side. \Vas that on the north
end of this bridge you hit or south of it, away from it 1
A . It woulrl have been the north end.
Q. In other words, you say this car harl already crossed
the bridge?
A. Yes, sir .
Q. Where was this car the first time you saw it, Mr. Harris?
page G8 ~ A. \Yell, he was jnst coming off t.he bridge.
Q. Where was he upon the road at that time 1
A. \ \1 ell, he was practically on my side.
Q. Mter you crasherl, you saw some people there at the
scene, didn't you?
A. Yes, sir.
Q. Did you see this car there T
A. No, sir.
Q. Did you see any other car there 1
A. Well, there was some others, yes, lmt I don't-somebody
maybe stopped and helped, I think.
Q. Did yon hear Mr. Bllly ,Joe Arnold testify here this
morning ?
A. Yes, sir.
Q. Did you know that there was a car traveling .right behind you at the time this happened 1
A. Yes, sir.
Q. Do you recall talking to him there at the scene of the
accident, immediately after it happen ed?
A. Yes, sir.
Q. Do you recall telling him that when he asked you what
happened that you looked over at yonr wife ancl got off the
roarl and just didn't get it back in time 1
A. I don't remember that, no, sir.
page G9 ~ Q. Do you deny you said that to .him ?
A. Yes, sir.
Q. vVe.re you familiar with this partim llar part of the highway there~
A. \Veil, I have been over it a few timC's. I would say I was
fai1·ly familiar with it, yes.
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Q. Do you r ecall whether or not you saw a big sign right
at the end of the bridge there with black and white marks indicating the bridge was ther e?
A. Yes, sir.
Q. You could see it clearly, is that righU
A. Yes, sir.
Q. Were there any streets, roadways, highways or any
other ways whereby the car that you met could have turned
off?
A. No, sir, not that I know of.
Q. Your car was, of course, a total loss, wasn't it, Mr.
Harris?
A. Yes, sir.
Q. Were yon able to get out of the car yourself, on your
own ?
A. No, sir.
Q. ·w ere all three of you entrapped in the carf
A. Yes, sir.
page 70 ~ Q. How did you get to the hospital f
A. Ambulance.
Q. Did you go in the same ambulance your mot.her went in 1
A. Yes, sir.
Q. Did you talk with her on the way to the hospital 1
A. No, sir.
Q. Did you talk with her at the emergency room at the hospital f
A. No, sir.
Q. Did you ever at any time while she was at the Bluefield
Sanitarium, I believe it was about five days, ever explain to
her what happened 1
A. No, sir, I didn 't get to see her until she was moved to
Abingdon.
Q. When you saw her at Abingdon, did you explain to her
what had happened 1
A. Yes, sir.
Q. Did you tell her the same thing you have said here
today?
A. I think so.

:M.r. Asbury : I believe that is all, your H onor.
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REDIRECT EXAMINATION
By Mr. Davis:
Q. Mr. Harris, had you been looking over at
your wife just before this accidenU
A. Not that I remember I hadn't, no.
Q. H ad you run off the road, been weaving in the road 1
A. Not to my knowledge.

page 71

r
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BILL ARNOLD was recalled and further testified as follows:
DIRECT EXAMINATION
By Mr. Davis:
Q. Mr. Arnold, I would like-you previously testifi ed that
you were traveling some 200 feet behind Mr. Harris, I believe 1
A. That is right.
Q. And that you were that distance away when
page 72 ~ yon saw him crash~
A. Right.
Q. In front of him was a short cur ve, wasn't it 1
A. On the other end of the bridge.
Q. That is right, the way a car would be coming toward
you1
A. Yes.
Q. And certainly your attention was directed to this car
running into this abutment, wasn't it '
A. Right.
Q. So as yon said, it could be possible that there was another car there and yon wouldn't have seen it in looking at
the car that was wrecking, isn't that true~
A. Yes, that is true, but I don't see how there could have
been another car there and me that close hehind him and me
not see him on a two-lane highway.
Q. Yon wouldn't be looking for another car when you saw
one wrecking there in front of you?
A. No, sir, I wasn't looking for the car.
Mr. Davis : All right.
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CROSS EXAMINATION
By Mr. Asbury :
Q. Wer e you traveling on your p.roper lane of the road Y
A. Yes.
page 73 r Q. If ther e had been another car going in the
opposite direction in your lane, it would have
smacked you right h ead-on, wouldn't it ?
A. Yes, sir.
Mr. Asbury : All right.

REDIRECT EXAMINATION
By Mr. Davis :
That would be owing to where the car was, whether it
smacked you head-on, wouldn't it 1
A. May I say something else 1 Whenever he hit the bridge,
I pulled over in the ot her lane to go around him, to go on
across the bridge to stop.
Q. He was completely off the road, wasn't he?
A. \Vho is this 1
Q. Mr. Harris.
A. No. H e hi t the bridge dead center, p art of his car was
on the shoulder, on the pavement.
Q. How far was thi s abutment off the bridge, sir, off the
road, the traveled surface of the road, would you say?
Mr . Asbury : If it please the Court, I don 't believe he has
ever said.
Mr. Da vis : I am asking if he knows.
l\Ir. Ashur~ : JTe is hi s witness on that point.
A. How fa r off the r oad 1
Q. (B y ) [r. Davis ) Yes, sir, how far was the
abutment off the road 1
A. I don't lmow it is off the road. It is at the end of t he
bridge, the paYement runs pl umb np on the abutment.
Q. You cl on't mean th e~' haw an abutment in the traveled
portion of the r oad 1
A. No, sir, it was off to the side.
Q. About how far off would you .-ay it was, off the tr aveled por tion of the .road 1
A. I wouldn't say. I don't know. Because I , in other
page 74

r
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words, the pavement is run over to it. It is a narrow bridge,
it is not too wide a bridge.
Q. You were 200 feet behind, did you say t
A. Right, approximately.
The Court: Let's not repeat. You have gone through that
three times.

Q. (By Mr. Davis) You didn 't immediately go over to the
left of the road 1
A. Whenever he crashed, I went over to the left and pulled
on the other side of the bridge.
Q. Two hundred feet away Y
A. Right.
Q. Why'
A. Well, did you want me to run into him f
page 75 r Q. No, sir, I didn't, but I wondered why you did
200 feet awayf
A. In order to get around him.
Q. On a blind curve¥
A. Well, the curve is not blind, you can see for approximately 500 feet.
Q. I will ask you if that is the scene, looking into the direction of which the car was coming7
A. Yes.
Q. Can you see 500 feet beyond that bridge t
A. Well, I wouldn't say whethe.r you could or not.

page 76
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TROOPER A. vV. STOCKNER was r ecalled and further
testified as follows:
DIRECT EXAMINATION
By Mr. Asbury:
Q. ~rroop er Stockner, I am not positive that I haven't
asked you thi s before. I am not sure that I J1ave.
Was ther e a post ed speed limit for this highway where this
crash happened 7
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page 78 ~

Mr. Davis: May I be heard 1
The Court : Yes.
Mr. Davis : Your Hono.r, at this time defendant Harris
moves the Court to strike the evidence of the plaintiff. The
evidence of this lady clearly s.h ows by her own unequivocal
statements of the facts of this case that she has no right of
r ecovery, no matter what theory the plaintiff may be proceeding on. She has stated that her son was forced off of the
road. It has been shown that the action which he took was
to avoid a head-on collision.
The Court: Mr. Davis, before we get to that phase of it, in
view of the evidence that has developed, do you seriously
maintain that the plaintiff has to prove gross negligence
now Y
Mr. Davis : Yes, sir.
The Court: On what basis, sirY
Mr. Davis: On the basis that this $20 payment does not
take .her out of the category of being a guest in this car.
The Court: Have you authority for that Y
page 79 ~ Mr. Davis: Yes, sir.
I will read, first of all, a rather academic statement from Michie's Jurisprudence, Virginia and West Virginia, Volume 2 at page 501, which states: "That ordinary
courtesies of the road are insufficient to remove a rider from
a 'guest' category. For instance, where the parties are on a
social trip, and there is a tacit understanding that the expense of the transportation will be mutually shared, the person being transpo.rted is considered a 'guest' rather than a
'passenger'. The distinguishing feature in such a situation is
the fact that there is actually no contractual relationship, but
only a mere exchange of social amenities."
It is true that it is a North Carolina case in 13 SE. 2d.
The Court: Aren't there plenty of Virginia cases 1
Mr. Davis: At 221, construing of Virginia Code Section of
the guest statute, in which this father .had paid on this trip
into Virginia for gasoline and so on, and it was held that
that was insufficient to take it out of the guest statute.
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"Again going back to the same proposition, the automobile
occupant who is carried voluntarily, paying for
page 80 r gas and oil and other running expenses of the trip,
without being under any contractual obligation so
to do, is insufficient to show the occupant is not a guest within
the meaning of the Virginia automobile guest statute."
The Court : Still quoting from the Carolina case?
Mr. Davis : Yes, sir, H ale v. H ale, 13 SE. 2d, 221.
The Court : What do you have to say, Mr. Asbury?
Have you got any Virginia cases¥
Mr. Davis : The case of Davis v. W illiams, 194 Va. 541,
which I am quoting from :
"Seve.ral courts outside of Virginia have had our guest
statute under consideration. In B ushouse v. B rant, 297 Mich.
616, 298 N. W. 303, the plaintiff, who, after being invited to
accompany the defendant on an automobile trip, stated that
she would pay half of t.he expenses, was held to be a guest
within the terms of our statute and Michigan's similar statute. The court said that it did not appear that the plaintiff
enter ed upon the trip under an expr ess legal obligation to
pay a fixed portion of the expenses, she did not become a
'paying' passenger. (See, to the same effect, Hale v. Hale ,
snpra, (N.C.), where th e Virginia statute was applied.)"
page 81
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So certainly our Court of Appeals has quoted,
.h as approved both of these cases, both of the de-

cisions.
The Court: I am against yon on that part of it, Judge.
Mr. Davis : All right, we except.
The Court : Now it comes to your other point. In other
words, 1 don't think that the plaintiff in this case, under the
facts, has to prove gross negligence. Now your second point.
Mr. Davis : Second point in this case on my motion, your
Hono.r , would be that as I started to say, without being repetitious, Mrs. Harris in this case plainly and in detail has described this other car. Nothing fuzzy about it, nothing in this
world unclear in her mind, even to giving the color of it, the
color of the top and so on, and has seen this car coming
toward them and has seen this car crowding and she said
coming into them .
Now I am aware of the fact that that is in conflict with
what this gentleman said who was brought up here.
The Court : Her witness.
Mr. Davis: Her witness. But the law is that where she
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testified unequivocally, and she did, to facts that we.re within
her lmowledge, then her statements are binding upon her and
she cannot rely on other witnesses or other statepage 82 ~ ments to strengthen h er case or make it any better
than she her self says it is.
The Court : Wh at case?
Mr. Davis : Smith v. Vi rginia Elect?·ic P owe1· Company,
204 Va. 128, page 134. C1·ew v. N elson, 188 Va. 108, page 113.
ChatJel v. Whit e, 182 Va. 625, page 633. Massie v. Fi1·m stone,
134 Va. 450, page 462.
The Court: All .right, Mr. Asbury, that bothers m<' more
than the other point. Wltat do y ou have to say1
:Mr. Asbury : Judge, our position on this issue is simply
this. We r ely on the case of C1·ew v. N els on, 188 Va. 108,
which I believe l\fr. Davis also r eferred to, in which the
Court held : "Unless the testimony of the litigant shows
clearly and unequivocally that h e has no case, or wher e Pairminded men may differ a s to the effect of his testimony, the
litigant is not concluded ther eby. In such a situation hi s
testimony is to be considered by the juxy along with all the
other evidence in the case."
I submit to yon that the testimony of the doctor and her
testimony shows that it was not clear in her mind what happened. Also it is obvious from the eyewitness that it could
not have happened. Consequently, we say that we are not
excluded for that r eason and should not be binding
page 83 ~ on h er .
In this particular case the Court referred to
testimony of that lady.
The Court: Yes, I r ead the Crews case.
Mr. Asbury : And that is the case we ar e r elying on by
saying we are not bound strictly by her statement about this
other car because, as a matter of fact, I don't believe that
fair-minded men could find other than the car was never
there.
Mr. Davis : Then you are defeating what this case says,
because you are saying by fair minded men to look to other
per son's evidence in order to do it. The doctor testified, his
precise words, that the accident did not leave her confused.
The Court : I am going to overrule your motion at this
time and you can note an exception.
Mr. Davis: All right, I will except.
The Court : Now as to the instructions, gentlemen.
(Thereupon, plaintiff offered Instructions 1, 2, 3 and 4.)
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Mr. Davis: Are we going now into this ease-l am at a
loss because I was taken by surprise, as I said. Are we going
into the case on the basis that all the plaintiff has to prove
is simple negligence in this case 1
page 84 ~ The Court : Yes, sir. I thought I made myself
clear in oveuuling you motion on the negligence.
Mr. Davis : I had assumed that would follow, but I would
except to any ruling.
I don't know, I don't want to impose on the Court, but I
hope I have something to come up with because I came up here
prepar ed to try one case and I am trying another.
The Court : Do you have the plaintiff's instructions, copies
of themf
Mr. Davis: Yes, sir.
INSTRUCTION NO. 1
(Granted)
"The Court instructs the jury that at the time and place
of the collision involved he.rein it was the duty of the defendant to exercise ordinary care :
"1. To keep his vehicle under proper control;
"2. To keep a proper lookout;
"3. To operate his vehicle at a reasonable speed under all
the circumstances having due regard to the width, surface
and other conditions on the highway then and there existing.
"And if the jury believe f rom the evidence that the defendant failed to exexcise ordinary car e in the perpage 85 ~ formance of any one or more of the foregoing
duties, then he was guilty of negligence; and if you
further believe from the evidence that any such negligence
was the sole proximate cause of the collision, then you shall
find your verdict in favor of the plaintiff."
Mr. Davis : May it be understood, without being r epetitious, that I would object to all these instructions which
would predicate this case on the basis of simple negligence,
without repeating it each time1
The Court : Yes.

•

•

•

•

•
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INSTRUCTION B
Refused)
"The Court instructs the jury that whexe a party to a
lawsuit testifies unequivocally to facts within her own knowledge, her statements of fact and the necessary inferences
therefrom are binding upon her and she cannot r ely on other
evidence in conflict with her own testimony to strengthen her
case."
Mr. Asbury : I object to Instruction B.
The Court: I will have to refuse B, Judge Davis.
Mr. Davis: Exception.
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The Court: Gentlemen of the jury, have you arrived at
your verdict 1
The Jury: We have.
The Court : Pass it up to the clerk.
The Clerk: "We the jury find in favor of the plaintiff and
fix the amount of damages at $3,700." Signed by Leo Ferrell,
Foreman.
The Court: Any objection to the form of the verdict, gentlemen?
Mr. Asbury : No objection to the form.
The Court: Let the verdict be received.
(Thereupon, the jury was excused.)
Mr. Davis: May it please the Court, I would like to make
a motion to set aside the verdict as contrary to the law and
evidence and without evidence to support it.
I would like to be given such of a reasonable time as the
Court would feel that I could to present this in
page 99 ~ writing.
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The Court: How much time do you need, Mr.
Davis?
Mr. Davis: May I be given as much as 15 days 1
The Court: Today is the 27th. November 15, do you plan
on being in town that day¥

•

•

•

•

•

.A Copy-Teste :
Howard G. Turner, Clerk.
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