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IN THE
SUPREME COURT OF VIRGINIA
At Richmond
DAVID FLEMING MONTGOMERY,
Appellant
RECORD NO. 8267

v.
C<H10NWEALTH OF VIRGINIA,
Appellee

Appendix

INDICTMENT FOR MURDER
Filed: October
, 1972 (the record in this case does not
reveal the exac~date that the indictment was filed)
Record Page 5
COMMONWEALTH OF VIRGINIA, COUNTY OF GILES, to-wit:
The Grand Jurors of the Commonwealth of Virginia
in and for the body of the County of Giles, enpanelled and
sworn at the

te~

hereof, commencing on the 3rd day of

October, 1972, and now attending upon the said court, upon
thou oaths presents that David Fleeming Montgomery, in the

said County on the ___ day of July, 1972, did unlawfully
and feloniously kill and murder one James Everette Fields.
Section 18.1-21 Code of Virginia, 1950, as amended.

Against

the peace and dignity of the Commonwealth of Virginia.
PLEA OF NOT GUILTY
Filed: February 7, 1973
Transcript dated November 2, 1972, Page 5, Line 8 through 20
THE COURT:

Shall we let the record show formal

arraignment and plea of not guilty?
MR. GOLDSMITH:

Let the record show that Mr.

Montgomery will enter the plea of not guilty personally.
THE COURT:

Let him stand up.

You have been charged under an indictment returned
at this term of Court charging you on the blank day of July,
1972, with the murder of James Everette Fields.

What is

your plea to that, guilty or not guilty?·
THE DEFENDANT, DAVID MONTGOMERY:

Not guilty, sir.

AGREEMENT OF FACTS AND TESTTIMONY IN PART OF
CCMMONWEALTH v. SHRADER, A CASE TRIED IN THE
CIRCUIT COURT OF GILES COUNTY ON OCTOBER 16, 1972
Filed: January 3, 1973
Record Pages 66, 67, 68, 69, 70, 71, 72
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Everette Otis Shrader on February 20, 1972, was
alleged to have murdered Epson Millirons and Elgia Millirons,
a brother and sister, who resided in Giles County, Virginia.

On October 16, 1972, Everette Otis Shrader was
tried for the murder of Epson Millirons and found guilty by
a jury of first degree murder and sentenced to life imprisonment in the penitentiary.
The evidence for the Commonwealth according to an
accomplice, Glenn J. Duncan, was as follows: ·
During the month of February, 1972, Duncan lived
over the City Lunch in Narrows, Giles County, Virginia.
Shrader had planned to rob Epson Millirons and Elgia
Millirons.

Duncan and Shrader, after borrowing two pistols,

a .32 caliber pistol and a .22 caliber pistol on February
20, 1972, left in an auto in Giles County, Virginia, and
traveled up Wolfe Creek to a location close to the home of
Epson Millirons and Elgia Millirons.
auto a gallon can of gasoline.

They had in their

After the auto was parked,

Shrader went into the Millirons' home with the .32 caliber
pistol.

Duncan shortly after Shrader went to the Millirons'

home knocked on the door and the following was described by
Duncan:
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"A.

I waited a minute or two. I walked up
to the door. I had the gun in my hand.
I knocked on the door and when Elgia
opened the door, I said, 'Is Otis here?',
and there was a shot. She screamed and
said, 'Oh, no.' and throwed her hands
up and came down across my face and
grabbed my gun and then I shot. We
wrestled around on the porch with the
gun and I shot her once that I know of
and maybe three times."

After the incident described by Duncan occurred,
Epson Millirons was shot by Shrader several more times.
Duncan admitted killing Miss Millirons on the front porch
of the home with the .22 caliber pistol.
Shrader and Duncan carried a large quantity of
money in boxes out of the Millirons' home in an amount of
at least $50,000.00.
The body of Miss Millirons was carried into the
house and placed beside the body of Mr. Millirons.

Gasoline

was poured in the house and on the bodies and ignited.

The

home of the Millirons'was almost completely destroyed and
the bodies of the Millironses were severely burned.

Ac-

cording to Duncan, Shrader had planned this crime for at
least eleven months.
DIRECT EXAMINATION OF GLENN DUNCAN:
MR. POWELL:
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·"Q.

Had you ever heard any discussion
about this prior to this Sunday
afternoon, February the 20th?

A.

I had heard some discussion between
Otis and another fellow, but I don't
know what they were talking about,
whether it was the Millirons or who
it was.

Q.

Was that discussion of same money?

A.

Yes, sir.

Q.

Can you name the other party?

A.

Yes, sir, I can.

Q.

Who is that?

A.

Dave Montgomery. That was up in
Bobby Spicer's roam one day and they
had a P.38 pistol, and they were
talking about, and I didn't stay
around to listen to the discussion.
I just went up to get a drink of
liquor because Bobby kept liquor
all the time, and I was always
running up and down the steps.

THE COURT:
A.

Talk a little louder, please?

I said that they were talking up in
Bobby Spicer's room. They were
discussing --

THE COURT: I heard that part, but I
didn't hear t~at last part.
A.

Just where they were talking about
getting the money or soae thing like
that."
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CROSS EXAMINATION OF GLENN DUNCAN:
MR. KOCH:

"Q. On this occasion, you talk about,
when the P-.38 pistol
there and Mr. Shrader
with David Montgomery
pistol, what was that
about?

was down
was talking
about that
conversation

A. I wasn't there long enough to get
all the conversation.

Q. Was David a friend of yours?
A. I know David quite well."

DIRECT EXAMINATION OF EVERETTE OTIS SHRADER:
MR. KOCH:

"Q.

Now, to go back a little bit, Mr.
Shrader, Glenn Duncan testified
about an occasion earlier when
you were present down at the City
Lunch and there was a .38 caliber
P-38 German pistol that was being
discussed by you and David Montgomery.
What was that about?

A.

Mr. Duncan, he partially was telling
the truth ..• the proprietor, asked
me if I had seen David Montgomery, and
I said, 'No, I just got in town.'
She said, Well, he was down here
looking for you and said it was Lmportant, that he wanted to see you.'
• . • And he said, 'There are a fellow upstairs wants to see you.' Said,
'Came on up and he wants to talk to
you.' I got up there and they were
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a Dave Montgomery, I knew very
casual, since I think he was
released from prison a few months
back • • . . And there was another
fellow that I didn't recognize·, had
never seen hLm before, ..• was with
Montgomery. Anyway, Dave asked me
if I had a pistol that I wanted to
sell. And I said, 'Well, I have a
P-.38. It's a collector's item and
I will sell it.' And he asked me what
I wanted for it, and I told him, 'Two
hundred dollars.'
This was about ten days before the
Millirons' thing, and I told him I
would take two hundred dollars for
it. And he said, 'Well, I don't
have that kind of money,' but he
said, 'I'll have it by the weekend.'
He said, 'I haven't got paid yet.'
And he said, ~'11 have it by the weekend,' and he said, 'I'll either give it
to you or I'll leave it with Glenn.'
And I was reluctant; I didn't know
David that well, and Glenn told me,
said, 'Now, I'll vouch for Dave.'
He said, 'Dave has give me money
before,' and talked on, and he said,
'I know he got them out of some job
that he pulled. '
I don't know whether he was kidding
or not, but he said, 'Dave has give
me money before. Didn't you, Dave?'
And he said, 'You know that I have.'
So Dave said to Glenn, he said,'I
have got those ski masks,' and he
said, 'You know what I'm talking
about.' He said, 'I have those
ski masks.'

- 7 -

THE COURT:
A.

I
What wa~ that?

Ski, ski masks,! s-k-i masks. And
so I left the ~un with them, and I
haven't seen D~ve Montgomery since
that time, and ---"

TESTIMONY OF GEORGE JENNELLE
Filed: February 7, 1973
Transcript dated November 3, 1972, Page 122, Line 11 through
Page 123, Line 1
MR. POWELL:

Yes, the conversation you had

with David Montgomery.
A.

All right, he made that statement, and·

then we got to talking about Buck, and at the time Dave
told about the time he killed a man in prison with a bar
bell weight in the back.
MR. JENKINS:

Your Honor, we object to that

because that is highly prejudicial, and he is not on trial
for that, and we ask for a mistrial.
THE COURT:

Yes, I sustain the objection to

that and direct the Jury not to

strike that from the

record, and direct the Jury not to consider it.
ask

h~

You better

the questions.
MR. JENKINS:

We except to the ruling of the

Court.
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TESTIMONY OF DAVID HAVENS
Filed: February 7, 1973
Transcript dated November 3, 1973, Page 161, Line 16 through
Line 21

Q.

How long have you known hLm?

A.

Since last time he got out of the penitentiary.

I don't know what the date---

MR. JENKINS:

Your Honor, we object to that, and

we ask for a mistrial again.

Now, that's putting us into

an impossible situation.
Transcript dated November 3, 1973, Page 173, Line 2 through
Line 13

Q.

And was there any mention of where any dyna-

mite might be or -A.

They was supposed to get it up there at Stony

Creek, at one of those lLme plants up there.

I think it was

Foote Mineral.

Q.

Did you hear David Montgomery say anything

about why he wanted any dynamite?
A.

They was talking about blowing up the jail

in Pearisburg the next night.
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MR. JENKINS:

Your Honor, we object to that, and

I move that it be stricken and we renew our motion for a
mistrial.
EXAMINATION OF MR. OSBORNE AND ARGUMENT
IN CHAMBERS AS TO INTIMIDATION
Filed: February 7, 1973
Transcript dated November 6, 1972, Pages 4 through 16
{The Court, Commonwealth's Attorney, and Counsel
for the Defendant, all are present in Chambers)
MR. GOLDSMITH:

I want

m report to the Court

first that after different witnesses were summoned, particularly William Riggs, Gilbert Riggs, and Skeeter Neice,
and it has been reported to me others whom I do not know,
and may or may not be true, but other witnesses were called
to the Sheriff's Office.

The Sheriff was present.

Cammon-

wealth's Attorney was present, Mr. Powell, and they also
had Spider Havens present with his two attorneys, Mr.
Osborne and Mr. Ballard, when they were questioning these
witnesses, and in their presence.

And either the Sheriff

or Mr. Powell were seeking to break down the story that they
had told, or told them they were going to testify to; and
as a result of that, William Riggs said that he cannot
testify because he is sick.

And we have notified Gilbert
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Riggs and Skeeter Neice to be present at nine-thirty this
morning and stay in the witness room.

Heretofore we have

excused them on call because their place of business is
just about two blocks from the Courthouse, two or three
blocks.

And our position is ---THE COURT:

When did this happen?

You said after

the witnesses· had been summoned?
MR. GOLDSMITH:
THE COURT:

After they had been summoned --

When were they summoned?

Was this

before the trial started?
MR. GOLDSMITH:
MR. POWELL:
THE COURT:

No, before.
Before the trial started.

MR. GOLDSMITH:
that is intLmidation.

It was after the trial started.

And we take the position that

They had no right to have any of

these Gentlemen talk to any Commonwealth witnesses after
they were summoned.

I have tried to talk to one and they

ran me off, and I haven't talked to but two; that is Roger
Davis and I think that is all.
summoned or not.
t~e

I don't know whether he is

I don't think he had been summoned at the

I talked to him.
THE COURT:

This is sort of a new thing to me,
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they can't talk to a witness after he is summoned.
MR. GOLDSMITH:
the witness.

I am not objecting to talking to

I am talking about having an array of people

present, and I certainly claim that it is intLmidation, and
I further claim that it is grounds for a mistrial.
THE COURT:

Let me ask you this.

You said you

mentioned you wanted to examine the two attorneys for
Havens -MR. GOLDSMITH:
THE COURT:

I

said one or both.

One or both.

Isn't that privileged

communication between the attorney and his client?
MR. GOLDSMITH: .Well, I just want to prove in the
record -THE COURT:

Well, you can get that in the record

but I don't think you could get that out before a jury.
MR. GOLDSMITH:
THE COURT:

I

don't see why I couldn't.

Well, I would sustain an objection to

it.
MR. GOLDSMITH:

We would except to the Court's

ruling.
THE COURT:

Well, get that on the record now,

just whatever it is you want to
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MR. GOLDSMITH:

I will ask Mr. Osborne -- if the

Court could swear hLn.
(Mr. H. N. Osborne is sworn by the Clerk)
MR. POWELL:
THE COURT:

Do you want your client present?
You'd better get him in here.

(The Defendant, David Fleming Montgomery, is
brought into Chambers)
MR. GOLDSMITH:

There is a letter to the Clerk

listing all the witnesses.
MR. ELLETT:

They were summoned prior to this

taking place.
MR. GOLDSMITH:

Q.

What is your name?

A.

H. N. Osborne.

Q.

And Mr. Osborne, I will ask you whether or

not you and Wade Ballard have been retained and employed
by David Spider Havens to represent hLm?
A.

Yes, we have.

THE COURT:

Mr. Powell, are you

obj~cting

to what

we're doing here as getting it on the record -MR. POWELL:

Yes, sir, I am objecting to the

testLmony throughout and the record may show that.
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THE COURT:

Show then I sustain the objection.

MR. GOLDSMITH:

I am putting it in the record

because the Court said if I tried to do it before the Jury,
you would rule it out.
THE COURT:
his objection.

Well, he had not at this point made

Now, he has made his objection, and I sus-

tain it.
MR. GOLDSMITH:

And we except to the Court's

ruling.
MR. GOLDSMITH:

Q.

I will ask you whether or not, Mr. Osborne,

you and Mr. Ballard and your client, Mr. Havens, were in
the Sheriff's Office of the Sheriff's Department when other
witnesses were examined by either Mr. Powell or the Sheriff?
A.

Yes, I was.

Q.

And you were there, of course, to protect the

interest of your client?
A.

I was there because William David Havens was

being questioned.

Q.

Havens was being questioned also.

You were

there when William Riggs and Gilbert Riggs were examined?
A.

Yes, I was.
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Q.

Anybody named Neice present?

A.

There were two Neice boys there, I believe.

Q.

Were you there when any other witnesses were

questioned?
A.

I am not sure how many were -- I am not sure

Q.

But you are sure of those four?

A.

Yes.

Q.

And it could have been others?

A.

It could have.

Q.

You did not participate in the questioning of

any of these witnesses?

h~self.

A.

No, sir.

Q.

And neither did Mr. Powell?

A.

I

can~

remember.

I don't remember him

He would have to answer
that is not our purpose.

Our purpose is to represent David Havens.

Q.

You had David Havens present throughout the

entire questioning?

A.

As I remember he was present during the whole

Q.

During the questioning of all these witnesses

t~e.
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that have bero named?
A.

Yes.

Q.

And when they were orginally brought in to

the Sheriff's Office, didn't they state what their testimony was going to be?

A.
went.

I am not just exactly sure how the questioning

They did at one point say what their testimony would

be.

Q.

And didn't the Sheriff and Mr. Powell either

or both, either seek to repudiate what they told them their
testimony would be or argue with them?
A.

I don't remember them arguing about it.

It

is hard to remember conversations exactly when you don't
have any expectations of being questioned about it.

I do

have the definite impression that they didn't argue with
them.

Just exactly what they said, I can't recall.

Q.

Did they in any way, attempt to dispute what

they told them they were going to testify to •- what the
witnesses told Mr. Powell and the Sheriff they were going
to testify to?
A.

Let me -- I believe what they did was indicate

to the Riggs boys that ·they had other evidence which would
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tend to refute their testimony, or might tend to refute it,
I guess that is the best word.

Q.

How long would you say they kept these two

A.

That is another one that is hard to --

Q.

How long were you there?

A.

I was there a long time but part of the

men there?

t~e

I was there David Havens was being questioned, and then Mr.
Ballard and I talked to David Havens for a considerable
length of time after these witnesses had gone.

With the

understanding that this is an estimate, I would estimate
that the Riggs boys were there from twenty to thirty minutes.
I don't believe any longer than thirty minutes.
strictly an

Q.

That is

est~ate.

Do you know whether the Sheriff or Mr. Powell

told them that they had evidence which would dispute their
evidence?
A.

No, sir,

I wouldn't say which one.

My re-

collection is that Mr. Powell did most of the talking.
That is how I remember it.
THE COURT:

Is that all?

MR. GOLDSMITH:

Anything else?
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MR. JENKINS:

No, sir.

MR. GOLDSMITH:
MR. POWELL:

Your Honor, we move --

I would like to ask

h~

a couple of

questions.
THE COURT:

Go ahead.

MR. POWELL:

Q.

Mr. Osborne, you were asked how long these

men were kept there at the Sheriff's Office.

Were they

ever kept in the office for any period of time?
A.

That is not my impression that they were

Q.

Do you recall William Riggs stating that he

kept.

had gone down to see the Sheriff at the time he ran into
Mr. Goldsmith outside of the Sheriff's Office.
A.

Yes, he did.

Q.

And that he wanted to talk to the Sheriff,

and get out of coming into any trial?
A.

Yes, I remember

h~

saying he didn't want to

testify.

THE COURT:
A.

Which Riggs was that?

William, I believe.

MR. POWELL:
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Q.

And was any threat ever made to -- threat or

coercion, ever made to any of the witnesses there in any
way at all?
A.

I heard nothing that could be taken as inti-

midation or threats.

Q.

And was it your impression in representing

a co-defendant in this case, that what we were trying to do
was to find out the truth of what these witnesses might
know.
A.

Yes, sir, I believe you stated to the boys,

to one or both of the Riggs, that you were trying to get
at the truth.
MR. GOLDSMITH:

Q.

Did anybody ever tell these boys they didn't

have to say anything to the Commonwealth's Attorney or the
Sheriff?

A.

I don't remember anybody telling them that,

Q.

Did you ever hear the Sheriff or Mr. Powell

no.

or anybody tell either of these witnesses that it was impossible for their story to be true, that they had evidence
with which to refute it?
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A.

I don't remember hearing him say that.

Q.

Did you ever hear anybody tell them they were

free to leave anytime they wanted to?
A.
exactly.

This is another thing that is hard to recall

I do remember Mr. Powell telling William Riggs, I

believe, that he was free to go, but this was at the point
where the interview was just about complete anyway.
whether he did before that or not, I don't know.
remember hLm telling him that.

Now,

I do

William Riggs was standing

up, and I remember Mr. Powell telling him he was free to go.
Now whether he did, I don't remember.

It is hard to remem-

ber these conversations exactly.

Q.

They sent an officer after them, didn't they

to bring them there, isn't that true?
A.

I don't remember -- my best recollection is

that they sent them word -- now, whether an officer went
out there and brought them back, I don't know.

I know they

sent them word that they wanted to talk to them.

Q.

Our

info~ation

was that the State Trooper --

but you just don't know?
A.

No, I don't.

THE COURT:

Is that all?
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MR. GOLDSMITH:
THE COURT:

Yes.

When was this, do you remember the

date?
A.

I believe it was on Wednesday.

Q.

Was it before the trial commenced?

A.

Yes, sir.

Q.

And the trial commenced on Thursday?

A.

Yes, sir.

MR. POWELL:

Q.

I want to ask Mr. Osborne this.

Mr. Osborne, was it your

~pression

as you

sat there, that all of these four men, and there were only
four there, I believe the two Riggs and the two Neices;
that they wanted to talk and that they came voluntarily,
and there was no
A.

they just talked freely and voluntarily?

That again is something that is hard to say,

but that was my impression.

Q.

At the time do you recall their saying that

they didn't want to participate in this trial, and wanted
to know if I could excuse them from participating as a
witness?
A.

Yes, they wanted you to excuse them.

Q.

And do you recall me telling them that if
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they were to be excused, they would have to be excused by
Mr. Goldsmith or one of the defense attorneys?
A.

Yes, sir, I remember that.

Q.

Do you recall their asking where Mr. Goldsmith

A.

Yes, sir.

Q.

And he was over here that day?

A.

Yes, sir.

Q.

And do you recall the conversation that he

might be?

was at the Clerk's Office, and I suggested they leave and
go to see Mr. Goldsmith then?
A.

Yes.

Q.

I suggested they go see

A.

Yes.

THE COURT:

Is that all.

MR. POWELL:

Yes, sir.

MR. GOLDSMITH:
int~idation

h~?

Yes, sir, in my opinion that is

and highly improper to have these two lawyers

and a man, Havens, who is indicted for murder, present.

I

move the Court for a mistrial.
THE COURT:

Overruled.

MR. GOLDSMITH:

We except to the Court's ruling.
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(The Court, Counsel for the Defendant, and the
Defendant, and the Commonwealth's Attorney return to the
Courtroom)
THE COURT:

All right, bring the Jury out.

(The Jury is brought back into the Courtroom)
(David Havens returns to the witness stand far
further Cross-examination)
THE COURT:

All right, proceed.

TESTIMONY AND MOTIONS MADE IN·
REGARD TO WILLIAM F. NEICE
Filed: February 7, 1973
Transcript dated November 6, 1972, Page 77, Line 4 through
Page 86, Line 4
DIRECT

EXAMINATION

By MR. GOLDSMITH:

Q.

Please state your name for the record?

A.

William Franklin Neice.

Q.

I believe you are

A.

Yes, sir.

Q.

Skeeter, were you working at the American

bett~known

as Skeeter?

Oil Company with the Riggs brothers the week that the carnival was here in Pearisburg?
A.

Yes, sir.
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Q.

Were you working there on the day that you

heard that Buck Fields was killed?
A.

Do I recognize the day or --

Q.

I

say were you working there on the date that

you heard that Buck Fields was killed?

A.

I think so, sir.

Q.

Now, had Mr. Montgomery

~eft

an automobile

there to be worked on, a jeep?
A.

Well, he has had his G.T.O. and a jeep up

there quite a few times.

I don't remember if he was up

there that day or not.

Q.

Well, did he pick it up that morning?

MR. POWELL:

Well, he's answered he didn't remem-

ber whether he was there or not.
MR. GOLDSMITH:

Q.

I asked h~ if he picked it up?

THE COURT:

Don'= lead the witness and ask him when

he picked it up.

A.

I remember when the jeep was up there, but I

don't remember the day.
MR. GOLDSMITH:

Q.

All right, did you go with him to his father's
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home to pick up a fly wheel?
A.

Yes, sir.

Q.

Was that on the day before --

MR. POWELL:
THE COURT:

I object to the leading questions.
Don't lead the witness.

MR. GOLDSMITH:

Q.

What day of the week was it that you went to

get the fly wheel?
A.

I don't remember.

Q.

Can you tell us in relation to when Fields

was killed, whether it was before that?
A.

No, sir, I don't.

Q.

Can you tell us whose car you used to go get

A.

Used my car.

Q.

You went to get the fly wheel, where did you

A.

We went to Dave's trailer.

it?

go?
Then we went up

to his daddy's house.

Q.

Why did you go up to his daddy's house?

A.

To get the fly wheel.

Q.

Was it locked up?
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A.

The fly wheel?

Q.

Did David go to the house to get a key for it?

MR. POWELL:
THE COURT:

I object to the question now -Don't lead the witness, Mr. Goldsmith,

and let him testify.
MR. GOLDSMITH:
Q.

Well, what did you do when yru got up there?

A.

Well, we went to Dave's trailer.

in the back of the jeep.
THE COURT:

It wasn't there.

We looked

We looked

Turn around this way, Skeeter.

All

of us have to hear.
A.

We looked under the trailer.

It wasn't there,

so we got back in the car and we went up to his daddy's
house.

He went up there.

with him, and he got it,

Mr. Montgomery come back out
I believe,it was out of a building.

Q.

Did he take it back to the filling station?

A.

Yes, sir.

Q.

I ask you whether or not it is still there?

A.

To the best of my knowledge I believe it is.

MR. GOLDSMITH:

I would like to see the Court in

Chambers for just a minute please, sir.
THE COURT:

All right.
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IN CHAMBERS:
(The Court, Commonwealth's Attorney, and Counsel
for the Defendant are present in Chambers)
MR. GOLDSMITH:
cross-examine

th~witness

I would like to be permitted to
for this reason; on two separate

occasions, one of them being October the 18th, the other
shortly before that, this witness told me, Skeeter Neice
told me, that he took Montgomery up to his home on Wednesday before Buck Fields was killed, and brought the fly
wheel back, and that he got the key from San Montgomery,
took the key back to his father in Bob Meredith's car, and
the only thing he told me today

and he told me on the time

before -- was his car.
I have been told he changed his story since he
went to the Sheriff's Office and talked to the Sheriff.
THE COURT:

Of course, I don't know when he

changed his story -MR. POWELL:

Have you talked to Skeeter since he

was over in the Sheriff's Office?
MR. GOLDSMITH:

I haven't seen them at all.

The

only time I have seen him is to tell him -- they were here
the first morning, and I called him this morning and told
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him to be here.

Now, the other boys I have.

MR. JENKINS:

The Riggs boys.

MR. POWELL:

Well, ,he wanted to see you, and

these boys did too.
MR. GOLDSMITH:

What is the other boy's name --

Neice boy -- Lewis has talked to me since then.
THE COURT:

Well, t would say that you are taken

by surprise that you would be entitled to examine them a
little further.

Of course, you have been cross-examining

him all along.
MR. POWELL:

Been leading him -- putting answers

in his mouth.
MR. GOLDSMITH:

Well, I have been so surprised

I hardly know what to say.

Man tells you a story like

that is just -THE COURT:

Of course, he is under oath now.

He

wasn't under oath then.
MR. GOLDSMITH:
mixed up.

Well, I will claim that he was

I certainly don't want them -- I don't want the

Jury to think that I was crazy enough to put a man on the
stand to try to find out the date -MR. JENKINS:

I think as far as his testimony

- 28 -

goes,

Mr. Powell could make

a motion to strike it as

being immaterial because we haven't established what date
it was, and I think that it would be perfectly proper at
this time
THE COURT:

He was rather vague.

MR. GOLDSMITH:

18th of October when I talked to

him, 18th or 19th, I think.

THE COURT:

Well, he may not remember that.

MR. GOLDSMITH:

I will ask him if he remembers

talking to me.
(The Court, Commonwealth's Attorney, and Counsel
for the Defendant returned to the Courtroom)
MR. GOLDSMITH:

Q.

Do you remember me being at the filling sta-

tion on the 18th or 19th of October, 1972?
A.

No, sir.

Q.

Sir?

A.

No, sir.

Q.

You remember me being there, don't you?

A.

I remember you being there.

Q.

You remember talking to me too, don't you?

A.

Yes, sir.

- 29 -

Q.

Didn't you at that time tell me that on the

Wednesday before Buck Fields was killed that Montgomery
brought his jeep to the station to be serviced, and you
were talking about Meredith needing.a fly wheel, and you
took him in your car to his father's home to get the fly
wheel on that Wednesday; and you had to go to the house to
get the key from his father; and you got the fly wheel,
Montgomery took the key back to his

fathe~

and you brought

the fly wheel back to the station.

And you said definitely

it was the day before Buck Fields was killed, the Wednesday.
Do you recall telling me that statement?
A.

Well, sir, I remember telling you some stuff

like that, but I don't remember telling you the day, because I don't even down know the day when Buck Fields was
killed.

Q.

Did you also tell me that David had picked up

his jeep on the day that Buck Fields was killed, and you
all were talking about it?
A.

I remember telling you that I come in that

evening, and Dave's jeep was gone.

Q.

You don't deny then that you told me that it

was on the Wednesday before Buck Fields was killed that you
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went after the fly wheel, do you?
A.

Well sir, I don't see how I could because I

don't remember.

Q.

And you told me on two different dates, 18th

of October and the 19th of October.

I checked back with

you to be sure, isn't that right?
A.

Well sir, I don't think I told you any dates,

'cause like I said I don't remember.

I don't remember no

dates.

Q.

You say you don't think so -- you don't deny

that you made those statements?
A.

I don't deny it, but I don't think I did.

Q.

The day that Buck Fields was killed, didn't

you talk to David about it?
A.

About the jeep or

Q.

About Buck Fields being killed?

A.

We might have.

Q.

And you left, and the jeep was there then,

and you left and when you came back, the jeep was gone, is
that right?
A.

Well, sir, I worked at the tannery, so it had

to be of evenings, 'cause I worked at the tannery the day

- 31 -

shift, so it had to be after

Q.

four~thirty.

Well, you were working there at the service

station the two days I was talking to you, weren't you?
A.

Yes, sir, I hadn't been working at the tan-

nery for a long time now.

Q.

Since that time, since I've talked to you,

you have been to the Sheriff's Office and talked to him
about it, haven't you?
A.

They called me

up

there and aksed me some

questions, yes, sir.

Q.

And who was present when you were at the

Sheriff's Office?

MR. POWELL:

THE COURT:
This is your witness.

I object to this, Your Honor -I think you are· going a little far.
You're starting to cross-examine him

on some other questions now.

MR. GOLDSMITH:

We

I'll sustain the objection.
excep~

Your Honor.

That's all.

WITNESSES WHO WERE EXAMINED AS TO DISCUSSIONS
THEY HAD HAD CONCERNING THE CASE BEFORE THE TRIAL
Filed: February 7, 1973
Transcript dated November 6, 1973, Page 52, Line 10 through
Line 16
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THOMAS E. DENNIS - CROSS-EXAMINATION BY MR. POWELL:
A.

Have I talked to anybody about it?

Q.

Yes, anybody about it?

A.

Yes, sir.

I told the attorneys over here

about it, the Defense attorneys.
Q

Well, you said that you've talked to a member

of the family.

Have you told them that you were there on

Tuesday night?
Transcript dated November 6, 1973, Page 63, Line 5 through
Line 19

DONALD E. BLANKENSHIP - CROSS-EXAMINATION BY MR. POWELL:
Q.

Have you talked to any members of David's

A.

Have I talked to any of them?

Q.

Have you talked to them about this case?

A.

Not necessarily about this case, no.

Q.

Have you talked to them any since this happened?

A.

Yes, I talked to Sam about every day.

Q.

Have you ever talked to Steve; you know Steve,

family?

David's brother?
A.

Yes, I know Steve.

Q.

Have you ever talked to him?
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Yes, I have.

A.

No, other than what I've talked to him there

in the jury room.
REMARKS BY THE CCMMONWEALTH'S
ATTORNEY IN HIS CLOSING ARGUMENT
Filed: February 9, 1973
Transcript undated but entitled "Argument of the Case by
Commonwealth's Attorney and Counsel for the Defendant"
Page 56, Line 4 through Line 23
MR. POWELL:

But I submit to you on all of the

evidence, the three days of evidence you heard in this case,
you sift out what is the truth and what is not, and I submit to you sincerely that the Commonwealth has carried its
burden in this case.
They call

h~

accomplice.

You shouldn't discount David Havens.

an accomplice.

You must believe he was an

He said he was back in the car.

back in the car, saw these shots.
this kind of thing.
saw hLm sit here.
You saw

h~

Said he was

He didn't anticipate

This was his testimony to you.

You

You saw him when the going got rough.

break down and cry.

This is the hard liar that

they have pictured here, but you saw what happened.
have the right to observe him.

You

These are things for you

to deliberate in your consideration of this case.

I say

to you that this killing that went on on Big Stoney Creek,
is a gang-land type killing.
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MR. JENKINS:

Your Honor, there has been no evi-

dence that this was a gang-land killing, and we ask the
Court for a mistrial on his argument.
MOTIONS MADE FOR MISTRIAL AND THE OVERRULING
OF SAID MOTIONS AFTER COUNSEL FOR THE
DEFENDANT HAD LEARNED PRECISELY OF THE
ADVERSE TESTIMONY AFFECTING DAVID FLEMING
MONTGCMERY WHICH APPEARED IN THE SHRADER CASE
Filed: February 7, 1973
Transcript entitled Transcript of the Proceedings had Before
t~ Honorable V. L. Sexton, dated December 13, 1972,
Page 5, Line 6 through Page 6, Line 20
MR. JENKINS:

Your Honor, again, repeating myself,

it's been stipulated, I think, between Counsel for the
Commonwealth and Counsel for David Fleming Montgomery that
six of the Jurors that were on the Jury which found David
Fleming Montgomery guilty was also on tlecase of Cammonwealth against Shrader.
Irwin.

They were a Mr. Philpott, a Mr.

These were Jurors that were on both.

Mr. Irwin

was not only on the Shrader Jury, but he was the Foreman
of the David Fleming Montgomery Jury.

Mr. Carr, Mr.

Brumfield, Mr. Walker and Mr. WLmmer.
As I said, that it was -- we made this motion
before the Court and the Court was kind enough to allow us
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to look into that and hold this motion in ·abeyance, is my
understanding.
We asked Mrs. Stritesky if she would please take
a look at what adverse testimony in the Shrader case, which
is also a murder case, concerned David Fleming Montgomery;
and she did this and this record--THE COURT:

Was adverse or what you considered

to be adverse?
MR. JENKINS:

Well, Judge, I don't think that

there's any question at all after you read this that it's
gonna be adverse testimony as far as David Fleming
Montgomery is concerned.

I can't see how that it could

conceivably be interpreted any other way.
THE COURT:
MR. PCMELL.:
THE COURT:

Have you seen that, Mr. Powell?
Yes, Your Honor.
Well, then

I was gonna say read

it into the record, but if you have it--MR. JENKINS:

Well, Your Honor, I will read it

into the record, if the Court doesn't mind.
Your Honor, the part of the testimony is taken
from different -- several different parts of the transcript
of the Shrader case.

The first is entitled, and it's an
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unnumbered page, I believe -- excuse me just a minute.
sir, it's an unnumbered page.

Yes,

It's on Direct Examination

of Glenn Duncan, and this is by Mr. Powell.
·~.

Did you originate the idea to

~o

to the

Millirons', or was it Otis' idea?" ... (The testimony is
repeated that appears on Pages 2, 3, 4, 5, 6, 7 and 8 of
the Appendix.)
Page 11, Line 14 through Page 14, Line 15
MR. JENKINS:

Now, Your Honor,

of the Defendant in that case, as the

this~

Cou~t

testimony

probably knows.

As I explained to the Court, this is the first
tLme that we were able to get this because of the fact that
we hadn't attended the trial, and Mrs. Stritesky was kind
enough to send this to us concerning this.
It is our position that this is perhaps the most
highly prejudicial thing that could happen as far as any
type of publicity is concerned.
that was in the newspaper.
use that phrase, that six

This was not publicity

This was publicity, if I can
~urors

which sat on the Shrader

case and they, in return, sat on the Montgomery case, had
heard under oath, which certainly implies that David
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Montgomery had something to do with the Shrader killing,
and with the Shrader murder.
Coupled with that is the very fact that ran
throughout this trial that David Fleming Montgomery had
been in the penitentiary.
Now, if the Court will recall, when Paul Jennelle
testified, which we made a strong objection to,--MR. POWELL:
MR. JENKINS:

George.
I'm sorry, George Jennelle made a

which we made a strong objection to.
that part for the Court, by Mr. Powell:

If I can quote
·~es,

the conver-

sation that you had with Montgomery.
A.

He made that statement and then we got to

talking about Buck and the tLme Dave told me about the

t~e

he killed a man in prison with a bar bell weight in the
back."
That's when we objected and I asked you for a
mistrial.

Your ruling was in that case was for the Jury to

strike it from their mind; and I excepted to that.

I told

you that I thought it was very critical to our case at that
point; that we have a mistrial.
Not only was the fact about David being in the
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penitentiary brought in this case, it was also subsequently
brought in by Spider Havens who testified to the effect, I
think, that Mr. Powell asked him,
David Montgomery?"

11

How long have you known

He said, "Right after he got out of the

penitentiary."
You have that coupled with the fact of the testimony under oath about David Montgomery ln the Shrader case
being in the penitentiary, pulling jobs, giving money to
people.

In addition to that, about ski masks, and certainly

implying that he had something to do in the Shrader case,
about this P-.38 pistol.

And, Your Honor, I think that

this is so prejudicial, that there's only one conclus.ion
that you can reach in

th~

case, coupled with all of the other

objections that we've had, that the man should have another
trial.

I think that there's ample law

~o

support that.

We asked to question the Jurors individually to
try to determine this; and of course, we could not.
Now, I might be mistaken on this, and I'm not
trying to mislead the Court because there's so many things
that happened in that four or five-day trial, that I can't
keep them all in my mind, but I think that I asked the
Court to ask these Jurors if any of them knew anything at
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all about David Montgomery, and if my answer is correct, I
think that they answered in the negative.

But you certainly

had six people on the Jury that knew some highly prejudicial
things about this boy.
THE COURT:

Well, they said they didn't know any-

thing about David Montgomery in answer to my question.
MR. JENKINS:
THE COURT:

Yes, sir, but you're--That's some little element that they

had no recollection of at all.
MR. JENKINS:
THE COURT:
MR. JENKINS:

Well, Your Honor, it--When they were being questioned.
Yes, sir, but we have shown you,

sir, that ten days -- the Shrader case, it's my understanding,
was tried ten days before the Montgomery case.

I can't see

how conceivably that any intelligent person could remember
this.
THE COURT:

Well, they didn't.

They said they

didn't remember anything about David Montgomery.

They

answered that on their voir dire.
Page 18, Line 23 through Page 20, Line 1
MR. JENKINS:

Your Honor, the Shrader case also
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goes to the point which had to do with the closing argument
of Commonwealth's Attorney.

Certainly, there is evidence

in the Shrader case to indicate that Montgomery pulled jobs
and these meetings that they md up here at this place in
Pearisburg was more or less of a gang meeting together, and
if you will recall in that

Commonwealt~

Attorney's closing

argument, he made a statement, "It was nothing but a gangland killing."

We objected to that and the Court sustained

us on that.
We said that there was no evidence at all in the
trial of David Fleming Montgomery indicating that this was
a gangland slaying, which was true at that point.

But I

think if you get these six Jurors that goes back to the
test~ony

in this case, that it certainly indicates to them,

coupled with this case, that it was a gangland-type slaying
and that was not in the record.
Now, there was a recent case that we cited of
Artis against the Commonwealth, which stood for this principle in 213 Va., at page 220 and·at page 227; and the
Court held that a statement of the Commonwealth's opinion
in his closing argument was grounds for reversal and the
granting of a new trial for the defendant, and further held
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that the members of the jury could have concluded that the
basis of the statement was not necessarily the evidence in
the case being considered by them but other information
and records which the Commonwealth's Attorney bad knowledge.
Page 41, Line 21 through Page 43, Line 8
THE COURT:

Frankly, the Court cannot see that

this Defen.dant did not have a fair and impartial trial.

I

think everybody concerned with the case were·doing all in
their power to see that the Defendant got a fair and Lnpartial trial, and I'm going to overrule the motion to set
aside the verdict on the grounds as stated in the written
objections to Admission of Evidence and Rulings of the Court
which should sustain Defendant's motion for a mistrial.
Maybe I should overrule the motion for a mistrial first
and then overrule the motion to set aside the verdict which
I understood from Counsel we can treat this paper as
including, is that correct?
MR. JENKINS:
THE COURT:
MR. JENKINS:

As well as the argument today.
What?
Yes, sir, and treat that as well as

the argument today which---
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THE COURT:

Well, we treat this paper though as

a combination motion to grant a new trial.

It doesn't make

any difference in what order it comes because if I set
aside the verdict in this case, of course I would grant a
new trial.
So anyway, I just want it to be understood that
this is all you gentlemen have to say on tre question of
setting aside the verdict.
MR. ELLETT:

Yes, sir, this paper should be

treated as both a motion for a mistrial and also a motion
to set aside the verdict and grant the Defendant a new
trial.
THE COURT:
MR. ELLETT:

And the grounds therefor?
Yes, sir, and as well as our argu-

ment here today.
THE COURT:

All right.

Of course that's part of

it in the record.
So I'll overrule the motion for a mistrial; I'll
overrule the motion to set aside the verdict on the grounds
stated in the written motion or statement of objections and
including the argument of Counsel today.
pass sentence upon the Defendant.
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So I'm ready to

Would you come around

then, Mr. Montgomery.
SENTENCE BY THE COURT UPON
THE FINDING OF THE JURY VERDICT
Filed: February 7, 1973
Transcript dated December 13, 1972, Page 43, Line 18 through
Page 44, Line 1
Do you have anything to offer why I should not in
confonnity with that verdict?
THE DEFENDANT:
THE COURT:

No, sir.

Accordingly then, in confonnity with

the verdict of the Jury rendered in this case on November
8th, it's the judgment of this Court that you be confined
in the Penitentiary of the State of Virginia for the period
of your natural life.
ASSIGNMENTS OF ERROR
The original Assignments of Error filed January
4, 1973, and at Pages 73, 74 and 75 of the record we.re
limited by order of the Supreme Court of Virginia dated
June 13, 1973, to four Assignments of Error which will
appear hereinbelow.

This order was not filed as a part of

the record so it does not, therefore, have a page number.
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The Assignments of Error are as follows:
(3)

That the Court erred in refusing to sustain

the defmdant's motion for a mistrial upon .the admission
of certain inflamatory and highly prejudicial evidence
concerning the defendant's past criminal record.

(4)

That the Court erred in failing to sustain

the defendant's motion for a mistrial when evidence was
offered by the defense tending to show that the Commonwealth
had intimidated the defense witnesses by threat or force
and the Court refused to allow the said evidence to be
heard by the jury.
(5)

That the Court erred in refusing to allow

defense counsel to question the witnesses on behalf of the
Commonwealth as to the persons with whom they had discussed
their

tes~imony

and then allowing the Commonwealth to in-

quire as to the defense witnesses with whom they had discussed their testimony.
(7)

That the Court erred in refusing to sustain

the defendant's motion for a mistrial when the Commonwealth's
Attomey in his summation stated to the jury that
nothing but a gangland killing."
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11

It was

STIPULATION OF FACTS BETWEEN COMMONWEALTH'S
ATTORNEY AND ATTORNEYS FOR THE DEFENDANT
SHOWING THAT TIMELY OBJECTION WAS MADE TO
SIX JURORS SERVING ON THIS PANEL WHO
HAD HEARD THE CASE OF C<MMONWEALTH v. SHRADER
Filed: February 15, 1973
Record Page 77
This day came the Attorney for the Commonwealth
and the attorneys for the defendant and agreed that the
following stipulation should be added to the transcript of
the record had in this case which transcript was taken
from evidence tried in Pearisburg, Virginia, on November
6, 1972, and it appearing that there are no objections
thereto, the parties agree as follows:
(1)

That it was brought out in chambers before

the Court in addition to those statements contained on
Pages 122, 123 and 124 of said transcript that in substance
the following facts occurred:
(a)

That the transcript in the case of

Commonwealth v. Everette Otis Shrader had not been transcribed on November 6, 1972, and it was not possible at the
point the motion for a mistrial was made which appears on
those pages to determine any adverse testimony concerning
the defendant, David Fleming Montgomery.
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(b)

That the defendant, David Fleming

Montgomery, by counsel, was allowed to save the point for
a mistrial in event that when said transcript of testimony
in Commonwealth v. Everette Otis Shrader was available and
could be read.
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