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VIRGIN I A: 

IN THE CIRCUIT CDURI' OF THE COUNTY OF FAIRFAX 

EVA JUDI'IH WEEMS, · 

Plaintiff, 

v. 

DEL'n:N DENNIS BIAI.DCK, 
4322 DeHaven Drive 
Chantilly, Virq.inia 

Defendant. 

) 
) 
) 
) 
) Law No. 
) -------------
) 
) 
) 
) 
) 

IDTION FOR JUDGMENT 

rILED 
IN CfltCUIT COUftT 

CLEf?i<"S OFFICE 

· ~:PR 10 1980 

COMES NOW the Plaintiff, EVA JUDI'IH WEEMS, and noves for judgment against 

Defendant, DEL'IOO DENNIS BIAI.DCK, on the grounds and in the anount as herein-

after set forth: 

1. On the 13th day of April, 1978, plaintiff was a passenger in an auto­

nobile which was IIDVing in an easterly direction on Interstate 66, 1.25 IDiles 

fran its .intersection with highway 495 in Virginia. 

2. At the t:i.me and place aforesaid defendant was operating an autatobi1e, 

oWned by hi.m, in an easterly direction on Interstate 66, 1.25 miles fran its 

intersection with highway 495 in Virginia. 

3. At that time and place it was the duty of defendant to operate his 

vehicle with reasonable care and with due regard for others using the road.· 

4. Notwithstanding said duties, defendant did then and there so careless 

ly, recklessly and negligently operate his autarobile that it collided with 

the autonobile that plaintiff was a passenger in with great force and violence. 
I 

Defendant was negligent in that he 
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{a) failed to keep a proper lookout; 

(b) operated his vehicle at an excessive rate of speed under the circum­

stances and conditions then and there existing; and 

{c) followed the vehicle in which plaintiff was a passenger too closely. 

5. As a direct and proximate result thereof, plaintiff was caused to sus-

tain serious and pennanent injuries, has been prevented fran transacting· her 

business, had suffered and will continue to suffer great pain of body and mind; 

has sustained pennanent disability, defonnity and loss of earning capacity; 

has incurred and will incur in the future· hospital, doctors' and related bills 

in an effort to be cured of said injuries. 

WHEREroRE, plaintiff demands judgment against the defendant in the sum 

of FIFI'Y THOUSAND AND No/100 Dollars ($50,000.00), and her costs in this be-

half expended. 

by Counsel 

BO H. IDVIS, TII 
Adams and Hovis 
7250 Maple Place 
Annandale, Virginia 22003 
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;. 
•I 
I" 

0 R DE R ______ ...., __ 

r I! UPON MOTION by the Plaintiff, Eva ·Judith Weems, by counsel,. 

jj for entry of an Order granting her leave to amend the Motion for 

·11 Judgment heretofore filed herein by increasing the amount of the 
j: 

II Addamnum clause from $50,000.00 to $100,000.00; and it is hereby 
i! . 

I! ORDERED, ADJUDGED and DECREED that the Plaintiff, Eva 

Jl Judith Weems, may increase the amount claimed in the Addamnum 
I, . 
I! clause of her Motion for Judgment heretofore filed herein from II 
r I I; $50,000.00 to $100,000.00; and it is 

r ,I FURTHER ORDERED and ADJUDGED that the Clerk of Court 

Ji 1 f ji shall provide certified copies.of this Order to all counse o 
,, 
jf record fortht-ri th; 

I! ,. 
t 
! .. 
1: 

ENTERED 

SEEN: 

1981. 
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V I R G I N I A: · 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

!: EVA JUDITH WE~MS ) 
) 
) 
) 
) 
) 

I 

•' •: 

Plaintiff, 

vs. 

DELTON DENNIS BLALOCK ) 

Defendant. 
) 
) 

AT LAW NO. 49000 

.MOTION TO A!~ND MOTION FOR JUDGMENT 

. n !,~.~; M !\ •. --

COMES NOW the Plaintiff, by counsel, and moves this 

Honorable Court·for entry of an order granting her leave to 
!: 
:· 
i! amend the Motion for Judgment heretofore filed herein.by ,: 
:i 
d deleting the specific acts of Negligence set forth in sub-
.• :l paragraphs (a), (b) and (c) of paragraph 4 thereof. 
I ,, 
·i 
!j 

i' 

Robert H. Hov-is, III 
Counsel for Plaintiff 

! 4544-A John Marr Drive 
Annandale, Virginia 22003 

EVA JUDITH WEEMS 

By Courtsei 
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I' 

TRIAL BRIEF FACE SHEEr AND INDEX 

.. 
i: 
.i 

IN THE CrncuiT COURl' OF FAIRFAX COON!'Y 

! ; EYA JUDITH WEEMS 
:• 

~ i Plaintiff, 
' 'I 
1; . 
!! 

vs • 

J: DEL'ION DENNIS BIALOCK 
I! 
!· 
i : De£.--.::1--.a. i 1 c::u.o~.a..u'-
t. 
'I 

1: .I 
H 
!i t· .I ,. 
!I 
'I '· li 
•I 
I: p 
d ,. 
d 
H 
I· 

I! 
II 
'I I, 
!i ,, 
1: 
li 
!I 

!j 
'I 

!I 
i: 

!! 
,I 

'I 

i! ., 

~ : 
·: 

)' 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW ID. 49000 

PI.AINriFF 'S TRIAL BRIEF 

SUl:mitted by 

:ROBERT H. HOVIS, III 

RCBERr H •. HOVIS, III, P.C. 
4544 A Jolm Marr Drive 

Annalxlale, Virginia 22003 

Attorney for Plaintiff 

·- . ..... 
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IN THE CmCUIT CDURT OF FAmFAX COON!'Y 

·;EVA JUDrrH WEEMS 

., 

! Plamtiff, 
·: 
: . 
,, 
I 

vs. 
~ . 
.. DELTON DENNIS BIALOCK 

Defendant 

'• 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO, 49000 

PIAINI'IFF 'S TRIAL BRIEE' 

I' :, CCMES NCM the Plaintiff, Eva Judith Weems, by ani through her Attorney, I, ,, 
\!Robert H~ Hovis, III, ani subnits to the Court her Trial Brief in SllpiX)rt of 
!. 
i~her clam for relief against the Defendant, wro is represented by Michael L. · 
ii 
; ; Z:inmel:man, 
!i 
I ~ 
!l 
; ~ ,, 

Esquire. 

S~OFFAC'!S 

;. 

Eva Judith Weens is a 32-year old fenale employed by the United states 
., 
iiPostal Service as a secretary. She has been married to Roger Weems, a 
1: 
•I 

!;telephone installer for c. & P. Telephone Company, for 11 years. There are 
'I 

i' 
lino children of the marriage. 
r 
•l 

'· ( 
·I 

PRIOR MEDICAL HisroRY 

Prior to this injury Eva Judith Weans had ro significant illness or . ii 
j: . 
liinjury of any type. She had always been considered to be .in excellent physical : 

!icon:iition prior to the collision an:l participated in sports an:l outdoor , 
n 
1: activities. 
I• 
~ , 
•: 

!I 
;' 

FACI'S OF THE COLLISION 

.. I· At approxjnately 7:30 a.m. on April 13, 1978, Eva Judith Weens, then 
•I 
!iaged 29, was a p:tSsenger :in a Volkswagen Van, east-J:ound on Interstate 66 in 
i: 
i1Virginia. Mrs. Weems was on her way to her job in Washington, D. c., the 
jl 
!;weather was clear, it was daylight, ard the road surface vas dry. Atout one 
II 

!imile before I-66 joins I-495, (the Capital Beltway), the Van in which 
I ~ 
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!lMrs. Weems was riding was stopped or arout stopped in the c~ter lane of the 
., ,. 

;;three-lanes of east-J:nm:l traffic because of the early norn.ing traffic back-up 
;: 

! ; at the junction of the hight..ays. 
;! 
;; While the Van was stationary, Mrs. Weens heard screeching brakes just 
Z! 

::before the Van was hit by a 1965 Plyrrouth 2-door hardtop driven by the 

~:Deferdant. The right-rear quarter panel of the Deferdant's car hit tlle left­

~~ rear of the Van as the Deferdant's car crossei from a pJsition in the center 
I 

r! 

i! lane dire::tly behind the Van, across to the left lane, and then:::e eventually 

~g.2) ;~came to a halt on the grass 'merlian strip. 
·l 

j ~ THE INJURIES 

H 
11 There were no a~~ injuries mted at the t.ime of the accid~; h.aw-

l;ever, towards evenin] on the day of the accident, Mrs. ~leems developei pain in 

lithe cervical-lumbar region of the back ani in the smulders·. She was seen 
: ~ 
j:by a physician (Dr. Stanley Rottschild) the following day~ Dr. Rottschild 
,: 

lldiagnoseC:. cervical strain an:l prescribed pain me:lication and heat treatment. 

" !!Mrs. Weems' condition did not improve, and she experiencei continued neck 
l! 
! ; stiffneSs, shoulder ani back pain, frequent headaches, ani "spots" in front 
d 
'I j!Of her eyes.· over the next three years, up to the present, Mrs. Weems saw 
il . . . 

l~tw nnre doctors, re::eivai physical therapy, d.id various prescribed bane exer­
!! 
~: cises ani treatments, blt her condition retains essentially lll'Changei. 
'I I. 
I• 
~ : 
ji 
it 

WITNESSES 

j1Plaintiff will call the following witnesses: 

j j EVA WEEMS: Mrs. Weems' testilrony will establish the facts of the 
!· 
ilcollision, the ertent of her injuries, ani the danages she has suffered as a 
i; . 
!·result. 

;: 
'• 

'• 
j 

ANGELA BURRIGHT: Mrs. BuJ:"r:ight is the bookkeeper of Dr. James J. 

.Scheiner ani she will authenticate the meiical expenses of Mrs. Weems. 

WILLIAM M:Yl'LEY: Mr. Motley is the custcxiian of Mrs. Weens' payrol~ 
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(Pg.3) 

:1recards and he will testify to Mrs. Weens' salary an:1 lost work time. 

ROOE%-!ARY EDGER, P. T.: Mrs. Fdger will be qualifie:i as an expert witness 

~and will testify abalt Mrs. Weens' physical limitations ani physical therapy. 

I ,. SAMJEL M. HAWKEN, M.D.: Dr. Hawken will be qualifie:i as an expert 

i:witness to testify abcut Mrs~ Weens' inJuries ani will give his opinion that. 
i· . 

! ber synptons will persist irdefinitely an:i that Plaintiff suffers fran a 

ii permanent partial disability of 5 percent. 
!I ,: 
I• 
t 

TROOPER K. W. EVANS: Trooper Evans was the Virginia State Police Officer 
[! 
··who investigated the accident. Defen:lant may call him to testify as to the 

'i facts of pis investigation. · 

.. 
PLAINriFF'S POSITION 

i' 

! It is Plaintiff's position that a rear-em collision is a prirra facie 

::case of negligence on the p:rrt of the DeferDant ani that Mrs •. Weens' physical 

··injuries were the direct result of this collision. It is also Plaintiff's 
! 

:!position that having established the pr:ima facie case 
~ f 

the burden of going 

~;forward with the evidence on the issue of negligence shifts to the Defendant. 
!I 

. :~ This proposition is supportei by the cases of: 
ii 
i: 
I· 

t• 
•I ,, 
'I I. 
;: 

•' I 

~ ! 

'• 

j. 

~ ; 

Pickett vs. Cooper, 202 VA. 60 (1960) 

Watfom vs. Morse, 202 VA.605 (1961) 

Cook vs. Basnight, 207 VA.·491 (1966.) 

WHAT PLAINI'IFF SEEKS 

Plain:tif£ seeks $100,000 in danages. 
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~·l.oi,I,;&L'~ H. HOVIS, III 
,Counsel for Plaintiff 
IITohn Marr Professional Center 
1 ~544A John Marr Drive 
iAnnan:1ale, Virginia 22003 
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. 1 V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

lEVA JUDITH WEEMS, * 
I Plaintiff, * I 

II 

II 
I' * AT LAi'l NO. 49000 d vs. 
II . 

BLALOCK, * il DELTON DENNIS 

f! Defendant. * 
II 
I 

I 

0 R DE R 

HERETOFORE on the 3rd day of March, 1981, came the 

plaintiff, in person and by counsel, and came the defendant, in 

person and by counsel, and the parties' witnesses in this case 

came on for·trial upon the plaintiff's Motion for Judgment, the 

Answer and ·Grounds of Defense of the defendant, and the other 

pleadings filed herein. 

THEREUPON came a jury of thirteen (13) veniremen who 

were sworn and examined on their voir dire and found to be 

competent and qualified jurors, and from the panel of veniremen, 

seven (7) persons were duly $elected with counsel for the plaintiff 
. I 

i 
and counsel for the defendant each having exercised three pre- j 

emptory strikes. I 
: 

THEREUPON the said jury heard the opening statements of 

counsel and heard the evidence of the plaintiff. Upon the con-

elusion of the plaintiff's evidence, counsel for the defendant 

made a motion to strike the plaintiff's evidence. After hearing 

argument on said motion by counsel for the defendant and counsel 

for the plaintiff and after carefully considering the evidence, 
i, li the Court being of the opinion that the evidence should be 

:11. 



II 
' 

I 
stricken because the plaintiff failed to show a prima facie case 

. of negligence against the defendant, it is by this Court 
,I 

ORDERED, ADJUDGED A!~D DECREED that the motion of the 

. I defendant,. by counsel, to strike the plaintiff's evidence, be, 

·11 and the same hereby is, granted to which ruling of the Court the· 

I plaintiff, by·counsel, notes his exception. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 

, plaintiff, Eva ·Judith lfeeiris, recover nothing from the defendant, 

Delton Dennis Blalock. 

ENTERED this 

I ASK FOR THIS: 

SEEN AND OBJECTED TO AND 
EXCEPTI.ON NOTED: 

Robert H. Hovis, III, Esq. 

& GROVE 

John Marr Professional Center 
4544-A John Marr Drive · 

!
Annandale, Virginia 22003 
Counsel for Plaintiff 

1.2 



ASSIGNMENT OF ERROR 

-THE COURT ERRED IN _STRIKING .PLAINTIFF'S EVIDENCE AT THE 

CONCLUSION OF HER CASE WHEN SHE HAD ESTABLISHED THAT THE 

VEHICLE IN WHICH SHE WAS RIDING WAS STRUCK FROM THE REAR 

BY A \~HICLE OPERATED BY THE DEFENDANT WHEN HER VEHICLE 

WAS STOPPED IN 'l'RAFFIC. 

1.3 



( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

'~. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

* * * 20 

our I 

e supplemented his this week too. 

I'd also like to file a trial brief which we 

have prepared for your benefit and a copy is being given 

to Mr. _Zimmerman,_as well as two motions. One to amend 

the l-1otion for Judgment by deleting the specific allegat_ion 

of negligence that are set forth in subparagraphs A, B and 

C and just allege negligence in general. 

The second motion is a Motion in Limine for 

order or a direction to ~1r. Zimmerman 

him from inquiring in any way 

t~ Group Health when of only 

three dollars a Yisit would be involved, · 

Group doctors that 

she did go to see. 

I think that Mr-. Zimmerman 

may attempt mitigate damages. 

and I don't think 

Then our only the charges are 

reasonable a necessary three 

is for Group Health. She had a 

different reasons-- I believe some of 

at the deposition -- as to why she went to other 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3138 

1.4 



( 

c 

21 

1 doctors Health. 

2 But I prejudicial 

3 to Urs. Weems if 

4 we'd ask 

s· COURT: Fine. 

6 Mr. Zimmerman. 

7 MR. ZIMMERMAN: Well, Your Honor, I have no 

8 objection to his first motion to delete the paragraphs A, 

9 B and C of the specific acts of negligence. I have no 

10 objection to that. 

11 As far as -- you heard in my opening 

12 as· the testimony is going to be that Mrs. 

13 reat period of time before going 

14 doctors. I am entitled to ask her y she didn't 

15 go to Group 

16 why she didn't o see this doctor. 

18 she go to 

19 THE 

20 

21 

22 

23 

Well, Your Honor, 

treatment m different doctors at the time ~ 

e deposition about Group Health. But 

to mitigate damages by showing that she 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 C:!iAIN BRIOGE ROAD 
FAIRFAX. VIRGINIA 22030 

S9t·3138 

seeking 

he asked 
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... 
\. 

25 

1 A. 

2 Q. children? 

·3 No. 

4 Now, directing your attention to the 13th day 

5 of April, 1978. Did anything unusual occur to you on that 

6 day? 

7 A. Yes. I was in a van on the way to work and we 

8 were stopped on Route 66 eastbound near the Beltway. I 

9 heard brakes screeching for a couple of seconds and then we 

10 were hit quite hard and the defendant's car went off the 

11 road in a cloud of dust. He wound up in the median strip. 

12 Now, you say you wer~ in a van. 

13 MR. HOVIS: Your Honor, I believe 

14 

15 Is this your 

16 MR. That is 

17 Honor. 

18 THE COURT: 

19 there's been a 

20 witnesses have 

21 they are testifying. 

22 to stay. 

23 BY MR. HOVIS: 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

witnesses, Your 

in, 

except during 

will 
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( 

( 

1 Now, ·Eva, you say you were in a 

2 is that 

3 A 

4 Q. 

5 A. 

6 Q. 

7 A. 

8 Q. Were n your way 

9 A. 

10 Q. you tell the ladies 

.11 the the weather was like. 

12 It was a clear day, dry, nothing 

13 dry day. 

14 Q. Now, when the accident happened how were you 

15 seated in the van? 

16 A. I was sitting behind the driver and I had turne 

17 around to see what the screeching was about and the brakes 

18 were screeching. Just as I was turning around we were hit. 

19 Now, let me ask you again if you would keep 

20 your voice up so everyone can hear what you have to say. 

21 A. 

22 Q. 

23 hit you? 

Okay. 

Now, did you see who was operating the car that 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED veRBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

!591·3136 
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( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

27 

A (No response.) 

Q. Did you see lrlho \-las operating the car that hit 

you? 

~ Yes. After he went off. ~~e road the defendant 

got out of his vehicle and I saw him then. 

Q. This gentleman here? 

A. Yes. 

Q. No'\'1, was there any ·other vehicle· that you sa'\'1 

that was involved in the accident in any way, other than 

your vehicle and his vehicle? 

A. No, sir. 

~ Did you talk to the defendant ·at the scenei 

No, I did not. 

accident did you thi 

hurt? 

A. 

Q. What did 

A. 

through. 

·Q. 

A. 

We went policemen got 

did you do the 

tvork. By that 

get stiff. My neck was beginning 

that evening and then by the next 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3136 

sore 
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( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

( 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

28 

I couldn't lift my head off the pillow. So I --

~ Now, as far as the accident itself is concerned 

what part of the van that you were in was struck by what 

part of the vehicle the defendant was driving, if you know? 

A. Our rear end, the left rear panel was struck ~y 

the defendant's car. 

~ Do you know what --

A His -- the side of his rear was struck. 

~ Now, do you know what lane of travel you 

time? 

We were in the middle 

Q. how many lanes of 66 have 

at that 

A. It lanes. 

Q. Okay. morning you 

couldn't raise your head 

A Yes, sir. 

Q. lihy was 

A. My no strength to It was I 

couldn't I had no strength. hold it 

up. 

Well, now would you explain 

of the jury ho'\>1 you felt that morning. 

* * * 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 
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( 

( 

1 . Q. You·made a mistake. 

2 you are-positive in the 

3 center lane, or 

4 Yeah, I am 

5 Q. Okay. you in the impact; did 

6 your head hit 

7 A. back and then 

8 Q. And didn't you tell the 

9 that.you had no problems at all? 

10 .A. Yes, right after the accident. 

11 Q. And prior to the impact did you ever see the 

12 other automobile? 

13 A. I heard brake -- the brakes screeching. 

14 Q. My question was, ma'am: Did you see the.other 

15 automobile prior to the impact? 

16 A. 

17 Q. 

18 brakes? 

19 A. 

20 

21 A. 

22 Q. 

23 

No; no, sir. 

The first thing you heard was tbe screeching of 

Yes. 

And there were seven other people in 

is in Pennsylvania. 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIOGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3136 
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( 
1 

2 

!l 

4 

5 

6 

7 

8 

9 

10 

11 

( 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Okay. What about the other six 

any here today to testify? 

A. No, sir. 

Q. 

A. No. 

the Wa~hington, D.C 

area? 

A. 

They·are in today? 

A. (No response.) 

Do they both live in the State of 

They used to. I am not sure where they 

~ Did you actually see the impact of this other 

automobile and the van you were riding in; did you actually 

see it occur? 

A. No. I felt it occur. 

~ When was the first time you saw the other 

automobile? 

A. As he was going across the highway and in the 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 
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53 

1 median, I saw him go in there. 

2 Q. After the impact? 

3 A. Yes. 

4 Did you talk to the driver of the other 

5 vehicle, Mr. Blalock, after the accident at all? 

6 A. No, sir, I did not. 

7 the van that you 

8 

9 it was 

10 Q.' The damage was to the right r~ar taillight; is 

11 that correct, ~r the left rear taillight? 

12 The rear area, yeah. 

13 Right aroun~ the taillight? 

14 I think so. 

15 But it was no problem with driving the 

16 to 

17 ~ 

18 Q. Okay. , you went on to work 

19 that morning. 

20 ~ Yes. 

21 Q. occasions, I 

22 

23 Yes, sir. 

* * * 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3859 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22030 

591·3138 



( 

( 

1 that we would hear him? 

2 HOVIS: I don't have that. 

5 lrr. Zimmerman. 

6 MR. 

7 prejudice my motion to with that? 

8 THE COURT: I guess this 

9 would be an r that now since 

10 Mr. Hovis a medical 

11 witness. 

12 • ZI~1ERMAN: I will be glad 

13 Your 

14 THE COURT: Any problem about 

15 ·MR. HOVIS: None, Your Honor. 

16 THE COURT: All right. Let's go ahead. 

17 MR. ZIMMER~N: Your Honor, I'd move to strike 

18 the testimony. The only testimony that I understand that 

19 we have received so far is from Mrs. Weems. 

20 THE COURT: Before I actually hear your motion, 

21 though, suppose we have a recess for a couple of minutes 

22 and, Mr. Hovis, you might talk to your client again about 

23 the liability aspect of it and to Mr. Zimmerman. 
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1 t-1R. HOVIS: Okay. 

2 THE COURT: See if you all can resolve 

3 anything. Suppose I recess for about five minutes. 

4 MR. HOVIS: Okay. 

5 (Whereupon, a recess was ·taken ) 

6 THE COURT: Mr. Zimmerman. 

7 MR. ZIMMERHAN: Your·Honor, I will begin with 

8 the cases I believe Mr. Hovis will not rely on. Pickett 

9 versus Cooper is a case where the defendant crossed over 

10 from northbound to southbound. It is not on point.. Cook 

11 versus Basnight is a case where the defendant ran a red 

12 light; not on point. 

13 The ·case I assume r1r. Hovis is going to rely 

14 is Watford versus l-1orse, 202 VA 605. In that case the 

15 evidence was the defendant's foot slipped off of his 

16 brake and he ran into the rear of the plaintiff, "t..rho \-las 

17 stopped at a red light. 

18 The difference in that case is there is some 

19 testimony of what the plaintiff did. The court specificall) 

20 referreQ, it is true, that the fact the defendant's foot 

21 slipped off the brake does not as a matter of law 

22 constitute negligence as the sole proximate cause of the 

23 plaintiff's injury. 
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It goes on to say: But when you have got that 

evidence plus the fact that the plaintiff was stopped or 

nearly stopped· at a red light, there was a prima facie case 

of negligence. 

Where is it in this case, Your Honor? 

The Snead versus Snead·case I think is more on 

point. ·That is a recent case where a lady went off the 

edge of the road and she was killed and her two infant 

children were in the car. The case was tried and the 

Virginia Supreme Court said: Where there is no evidence of 

what caused her to go off the side of the road and caused 

her death and I am sure Your Honor is well aware of the 

reading. 

Senator Brau~t and George Allen got in a big 

fight about this. ~elegate Allen tried to pass a bill 

showing it was prima facie negligence to go off the edge 

of the road or cross over the line and. that bill was 

strongly defeated by the legislature. 

The law in the State of· Virginia is a mere 

happening of an accident is not sufficient evidence of 

negligence. 

In this particular case the only evidence you 

have of how this accident occurred -- and the jury has --
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1 is the fact that-the plaintiff says, I heard some 

2 screeching of brakes, there was an impact and I saw 

3 Mr. Blalock's car over in the median strip. That is not 

4 enough evidence to go to the jury on, Your Honor. 

5 There's got to be some indication of what 

6 happened and the impact is not a regular rear end impact, 

7 Your Honor. The evidence is that the damage was to the 

8 right rear of Mr. Blalock's automobile and the left rear of 

9 the automobile. It is not just an impact that occurred 

10 when the defendant ran into the rear of the pl~intiff. 

11 There's got to be ·so~e more testimony. I don't 

12 know where that testimony was.. There was a lot of other 

13 witnesses here at the scene who are not here to testi·fy 

14 today. But the only ·evidence you have right now to present 

15 to that jury is, I heard screeching of brakes~ there was 

16 an impact and I saw 11r. Blalock's car in the median strip, 

17 going to the median strip. 

18 Your Honor, that is just not -- he's got to 

19 prove negligence. That is his burden, not my burden, to 

20 show how this accident occurred. I think the law is quite 

21 clear. The mere happ~ning of an accident is not sufficient 

22 to show negligence and there is no evidence to go to the 

23 jury at this time. 
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1 MR. HOVIS: Your Honor, in response to that, 

2 ·I agree the law is quite clear that the mere happening of 

3 .an accident does not make out a·prima facie case. But· I 

4 don't agree, number one, with what the recitation of the 

5 testimony is. The testimony is that she heard screech~ng 

6 of the brakes~ that there was an impact and that 

7 Mr. Blalock's car went over in the median strip and that 

8 he was the driver of that car and that that car was the 

9 car that impacted with her car and the place it impacted 

10 was in the rear end of that car. 

11 In response to a question that Mr. Zimmerman 

12 asked Mrs. Weems, he asked her -- and if I can quote the 

13 question directly he said, did you talk with 

14 Mr. Blalock after he had hit you. There is no question 

15 that he had conceded that Mr. Blalock hit the vehicle that 

16 Mrs. Weems was riding in, in the rear. 

17 Based upon the cases that I have cited in my 

18 memorandum that fact, which is all we know at this point, 

19 makes out a prima facie case of negligence and the burden 

20 shifts to the defendant to go forward with the evidence 

21 and explain some reason. 

22 There may be other evidence that we have to 

23 offer and for reasons of tactics, if nothing else, we may 
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1 not choose to present it at this time. But we have made· 

2 out a prima facie case and it is not incumbent upon us·to 

3 · reveal other things at this point once we have done that. 

4 We can save them for rebuttal and that is what 

5 we intend to do. Once we establish, which we have in this 

6 case, that Mrs. Weems was in the vehicle; that the. 

7 defendant, ~- Blalock, struck the vehicle that she was 

8 in from the rear; then that establishes under the cases 

9 that I have cited. 

10 I would like to read from Watford·· versus· 

11 Morse, after the part that Mr. Zimmerman points out about 

12 the foot slipping off the brake. The court said: As the 

13 case cite points out, it is generally held that a foot 

14 slipping off a brake is not negligence as a matter of law. 

15 But when the plaintiff showed by the evidence that the car 

16 in which she was riding was struck from the rear while 

17 stopped or nearly stopped.-- which is what we have in this 

18 case at a red traffic light, she made out a prima facie 

19 case of negligence and the burden of going forward with 

20 the evidence on the issue of negligence shifted to the 

21 defendant. 

22 So at this point we have made out a prima facie 

23 case and the burden of going forward on the issue of 
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1 negligence is now in the defendant's lap to explain why he 

2 impacted with the vehicle in which Mrs. Weems was. riding. 

3 MR. ZIMl-1ERMAN: Your Honor, I will just be 

4 brief. 

5 Mr. Hovis has got the "but 11 part right, you 

6 know; but the plaintiff was stopped at or nearly st~pped. 

7 He forgets the other part of the case that I did quote 

8 that the defendant's foot slipped off the brake. We don't 

9 have any evidence· in this case and here is his statement. 

10 One, there is an impact and, two, that 

11. Mr. Blalock caused the impact and Mrs. Weems was a 

12 passenger in the van. That is what he just stated, Your 

13 Honor; those three things happened. That is not enough. 

14 He's got to prove what Mr. Blalock did that was negligent 

15 and wrong and he hasn't done that in this case. 

16 THE COURT: Well, Mr. Hovis, I am sure you 

17 realize that you have problems in this case and I think 

18 Mr. Zimmerman is right. I think that you do have to show 

19 that there is some negligence on the defendant's part. At 

20 this point the only thing that has been shown is that 

21 there has been an impact; that in all probability this lady 

22 was injured, although, of course, we don't have the 

23 doctor's testimony now, bu~ for the purposes of this 
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argument I would accept the fact that she was injured in 

the· accident. 

But I think all you have shown at this point 

is that there has been an accident, period. Of course, 

there was an accident from the rear portion of it. 

HR.·HOVIS: Well, Your Honor--

THE COURT: I don't feel I have any choice but 

to accept the motion. I would grant·it. 

MR. HOVIS: Well, okay. 

I would like to point out that the court in 

the decision did not say that the reason that the we 

have to establish the reason that the car hit the car in 

the rear and that is what we are basing our motion on and 

our statement·of law on it. 

We take exception to the Court's ruling. 

"THE COURT: All right. I will note your 

exception. The motion is granted. 

If you would prepare an appropriate order. 

MR. ZI~~Eru~N: Yes, sir~ I will. 

THE COURT: If you'd ask the jury 

the jury, 

* * * 
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