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VIRGINTIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

STATE FARM FIRE & CASUALTY
COMPANY,

Plaintiff,

vS. AT LAW NO:

Serve: BARBARA E. COTCHAN
2494 Linwood Lane
Woodbridge, VA 22192

and

Serve: WESLEY S. COTCHAN
2494 Linwood Lane
Woodbridge, VA 22192

and
Serve: CHRISTOPHER J. COTCHAN

2494 Linwood Lane
Woodbridge, VA 22192
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Defendants.

MOTION FOR DECILARATORY JUDGMENT

COMES NOW Plaintiff, State Farm Fire & Casualty Company,
(hereinafter State Farm), pursuant to Section 8.01-184, et seq..
of the Code of Virginia, 1950, as amended, and moves this
Honorable Court for‘a Declaratory Judgment on the grounds and for
the reasons hereinafter stated:

1. That at all times mentioned herein plaintiff, State
Farm, was and now is an insurance company, organized and existing
under the laws of the state of Illinois and authorized and
licensed in this state to write and deliver liability automobile

insurance.
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2. State Farm issued an automobile insurance policy (Form
9946F.8 including Virginia Amendaéory Endorsement 6571A.2) to the
defendants, Barbara Cotchan and Weslev Cotchan, as the named
insureds providing among other coverages, coverage for medical
expenses as provided by Sections 38.2-2201 and 46.2-465 of the
Code of Virginia and such policy was in effect on November 24,
1992 and listed as the only insured vehiclé a 1987 Chevrolet
Cavalier.

3s That on the 24th day of November, 1992, defendant,
Christopher Cotchan, son of defendants Barbara Cotchan and Wesley
Cotchan, was operating a motorcvcle owned by him and insured by
Progressive Insurance Company, on Occoguan Road near the
intersection of G Street in Prince William County, Virginia, at
approximately 6:30 p.m.

4. At that time and place aforesaid, Christopher Cotchan
was involved in an accident with a vehicle owned and operatedrhy
Mohammad Younis and sustained personal injuries.

5. As a result of the aforesaid accident, the defendants
have filed a claim with the plaintiff requesting medical pavments
coverage for pavment of medical bills for treatment of personal
injuries suffered by their son, Christopher Cotchan, who is a
resident in their home.

| 6. A controversy exists between State Farm and the

defendants, Weslevy and Barbara Cotchan, in that State Farm has
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denied medical expense coverage to Christopher Cotchan for the
following reason:

1) The medical expense benefits provision of the
policy issued to the defendants, Barbara Cotchan and Wesley

Cotchan, specifically excludes coverage for "bodily injurv

sustained bv the named insured or anv relative while occupving

anv_motor vehicle owned bv or furnished or available for the

regular use of such named insured or relative and which is not an

insured,motor vehicle."

7. At the time of the accident, the defendant, Christopher
Cotchan, was operating a motorcycle owned by him and insured by
Progressive Insurance Company and was not an insured motor
vehicle under the provisions of the policy issued by State Farm.

WHEREFORE{ the above premises considered, State Farm Fire &
Casualty Company, pursuant to Section 8.01-184, requests this
Honorable Court to adjudicate and determine the respective rights
and duties of the parties named in this action as to insurance
coverage under the provisions of the enumerated insurance policy,
and to declare that State Farm Fire and Casualty Company would
have no obligation to honor the claim for medical payments
coverége under the terms of its policy as set forth above and to
declare such other relief as the Court mav deem just and proper
under the circumstances.

STATE FARM FIRE & CASUALTY COMPANY

LA [

Counkel
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Edward BN Grovd, III, Esq. #11974
10533 Main Street, P. 0. Box 1010
Fairfax, VA 22030-1010
703/273-6400

Counsel for Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE WILLIAM

Law No. LA 31102

it Ve

' STATE FARM FIRE & CASUALTY COMPANY, Plaintiffs,
BARBARA E. COTCHAN, et al., o Defendants.

GROUNDS OF DEFENSE

The defendants, Barbara E. Cotchan, Wesley S. Cotchan and
Christopher J. Cotchan, by counsel, for their Grounds of
Defense, state: |

1. The defendants admit the factual allegations set
forth in the Motion for Declaratory Judgment.

2. The defendants assert that Christopher J. Cotchan is
entitled to medical payments coverage under the pblicy of
insurance issued by the plaintiff for medical expenses arising
from the motor vehicle collision on November 24, 1992.

WHEREFORE, the defendants request that this Court declare
that State Farm Fire & Casualty Company must honor the claim
of Christopher J. Cotchan for medical payments coverage.

BARBARA E. COTCHAN

WESLEY S. COTCHAN
CHRISTOPHER J. COTCHAN

(
/,4%@0

Counsel

J. Thomas McGrath, Esquire
2619 W. Cary Street

P. O. Box 5424

Richmond, VA 23220

(804) 355-7505
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VIRGINIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

STATE FARM FIRE & CASUALTY %
COMPANY, *
Plaintiff, :
.

vSs. * AT LAW NO: 31102
BARBARA COTCHAN, et al.. :
*
Defendants. *

STIPULATION OF FACTS

The parties, by counsel, for the purpose of this action,
stipulate as follows:

1. Defendant Christopher Cotchan sustained bodily injury as
a result of a motor vehicle collision which occurred while he was
operating a motorcvcle on November 24, 1992. The motor vehicle
collision occurred on Occoquan Road near the intersection of G
Street in Prince William County, Viraginia at approximately
6:30 p.m. |

2. The motorcyvcle operated by Defendant Christopher Cotchan
was owned by and registered to Christopher Cotchan. The
motorcvcle was insured for liébility by Progressive Insurance
Company. The policy of insurance issued by Progressive Insurance
Company provided no medical payment'or medical expense coverages
pursuant to Virginia Code Section 38.2-124(B) or Virginia Code
Section 38.2-2201(A).

3. That on November 20, 1992, Christopher Cotchan rejected
medical pavments coveradge on his motorcycle under his policy with
Progressive Insurance Company.

4. State Farm JInsurance company

issued an automobile

R TR AU RHE
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insurance policy (Form 9946F.8 including Virginia Amendatory
Endorsement 6571A.2) to the defendants, Barbara and Wesley
Cotchan, as the named insureds providing among other coverages,
coveradge for medical expenses as provided by Sections 38.2-2201
and 46.2-465 of the Code of Virginia and such policy was in
effect on November 24, 1992 and listed as their only insured
vehicle a 1987 Chevrolet Cavalier.

5. The relevant language applicable to the medical pavments
coverage as contained on paée 23 in the policy issued by State
Farm Insurance Company to Barbara and Wesley Cotchan is as

follows:

. PART IT - SECTION I: MEDICAL FXPENSE BENEFITS

\ The company will pay, in accordance with Sections 38.2-2201
| or 46.2-465 of the Code of Virginia. to or on behalf of each
injured person., medical expense benefits as a result of
bodily dinjury caused bv accident and arising out of the
ownership, maintenance or use of a motor vehicle as a motor
vehicle.

EXCLUSIONS - This insurance does not apply:

{e) to bodily inijuryv sustained by the named insured or
any relative while occupving anv motor vehicle owned by or
farnished or_ availanie for tHEEregular use of such Tmamed
insured or relative and which is not an insured motor
vehicle. '

6. On November 24. 1992. the motorcvcle operated by
Christopher Cotchan was not listed on nor insured under the
provisions of the policy issued to Barbara and Weslev Cotchan by
\ State Farm Insurance Companyv.

{ 7. The medical expenses incurred by Christopher Cotchan for
:

bodily injuries sustained as a result -of the motor vehicle
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accident on November 24, 1992 are $1,010.26. On January 18,
1993, Christopher Cotchan, acting through his counsel, submitted
to the State Farm Insurance Company a claim for medical pavment
benefits in the sum of $1,010.26.

8. State Farm Insurance Company, for purposes of this
action only, does not challenge or contest the reasonableness of
the medical-expenses incurred by Christopher éotchan.

9. State Farm Insurance Company has denied pavment to
Christopher Cotchan.

STATE FARM FIRE & CASUALTY COMPANY

Edward H. Grove, III, Esquire
BRAULT, PALMER, GROVE, ZIMMERMAN,
WHITE & MIMS

10533 Main Street, P. 0. Box 1010
Fairfax, VA 22030-1010
703/273-6400

Counsel for Plaintiff

BARBARA COTCHAN., WESLEY COTCHAN &
CHRISTOPHER COTCHAN

Cound€1

J. Thomas McGrath, Esquire
2619 W. Cary Street

P. O. Box 5424

Richmond, Virginia 23220-0424
(804) 355-7505

Counsel for Defendants
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STATE FARM FIRE AND CASUALTY COMPANY

BLOOMINGTON, ILLINOIS
A Stock Insurance Company Herein Called The Company

Agrees with the insured, named in the declarations made ipan hereof, in consideration of the payment of the
premium and in reliance upon the statements in the declarations and subject to all of the terms of this policy:

‘ DECLARATIONS

POLICY PERIOD: The polic iod shall be as
shown in the Declarations under "lgogg;Paﬁod" and for
such succeeding periods of six months each thereafter
as the required renewal premium is paid by the insured
on or before the expiration of the current policy period.
The policy period shall begin and end at 12:01 AM,,
standard time at the address of the named insured as
stated herein. The premium shown is for the policy
period indicated in the Declarations.

COVERAGES, LIMITS OF LIABILITY,
PREMIUMS: The insurance afforded is only with
respect to such of the coverages as are indicated in the
Declarations by specific PTemjum charge or charges.
The limit of the company's liability against each such
coverage shall be as stated herein, subject to all terms

-of the policy having reference thereto.
‘GARAGED: The owned automobile will be princi-

‘pally garaged in the declared town and state, unless
otherwise stated in the exceptions. .

-CANCELLATION OF PREVIOUS INSURANCE:
During the past three years no insurer has canceled
insurance, issued to the named insured, similar to that
afforded hereunder, unless otherwise stated in the
exceptions..

LOSS PAYEE: Any loss under Part 111 is payable as
interest may appear to the named insured and the Loss
Payee, if any, shown in the Declarations and this insur-
ance as to such additional interest shall not be invali-
dated by any act or negligence of the mortgagor or
owner, nor any change in the title or ownership, nor by
any error, or inadverence in the description of the
automobile until after notice of termination of the policy
shall be given to the morgage owner, conditional ven-
dor, mortgagee or assignee stating when not less than
10 days thereafter such termination shall be effective;
provided, the lien-holder shall notify the company
within 10 days of any change of interest or ownership
which shall come to the knowledge of said lien-holder
and failure to do so will render this policy null and void.

COVERAGE S OR T is afforded only with respect to

the person or persons designated in the Declarations as
insured. . - :

UNDER COVERAGE T (a) each insured is engaged
inaremunerative occupation; (b) the sum of the weekly
indemnity afforded by this insurance and by all personal
accident insurance carried by such person is not more
than two-thirds of his average weekly eamnings during
the past 12 months.

PART I — LIABILITY

COVERAGE A - Bodily Injury Liability;
COVERAGE B - Property Damage Liability. To
pay on behalf of the insured all sums which the insured

shall become legally obligated to pay as damages
because of:

A. bodily injury, sickness or disease, including death
resulting therefrom, hereinafter called “bodily
injury”, sustained by any person;

B. injury to or destruction of propery, including loss
of use thereof, hereinafter called “property dam-
age”, g

arising out of the ownership, maintenance or use of the
owned automobile or any non-owned automobile, and
the company shall defend any suit alleging such bodil
injury or property damage and secking damages whic
are payable under the terms of this policy, even if any

3
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of the allegations of the suit are groundless, false or
fraudulent; but the company may make such investiga-
tion and setlement of any claim or suit as it deems
expedient. o '
Supplementary Payments. To pay, in addition to the
applicable limils of liability:
(a) all expenses incurred by the company, all costs
 taxed against the insured in any such suit and all
_ Interest on the entire amount of any judgment
: therein which accrues after entry of the judgment
; and b?fore the company has paid or tendered or
deposited in count that part of the judgment which

_ does not exceed the limit of the company’s liability
--thereon;

() prcmfums on appeal bonds required in any suchsuit,
- premiums on bonds to relcase attachments for an

PLAINTIFF'S
9 EXHIBIT




amount not in excess of the applicable limit of
liability of this polioy, and the cost of bail bonds
requircd of the insured because of accident or traffic
law violation arising out of the use of an automobile
insured hereunder, not to exceed $100 per bail bond,

but without any obligation to apply for or furnish

any such bonds;

(c) expenses incurred by the insured for such immedi-
ate medical and surgical relief 1o others as shall be
imperalive at the time of an accident involving an

automobile insured hereunder and not due to war;

(d) all reasonable expenses, other than loss of eamnings,
incurred by the insured at the company’s Tequest.

I;ersims Insured The fo!lowmg are msureds under
art

(a) with respect to the owned amomobale

(1) the named insured and any resicent of the same

household,

(2) any other person using such automobile with the
permission of the named insured, provided his
actual operation or (if he is not operating) his
- other actual use- thereof is within the scope of
such permission, and

3) any other person or organizadon but only with
respect 1o his or its liability because of acts or
omissions of an insured under (a)(1) or (2)
above;

(®)

with respect 1o a noen-owned automobile,
(1) the named insured,

(2) any relative, but only with respect 10 a private
passenger automobile or trailer,

provided his actual operation or (if he is not operat-
ing) the other actual use thereof is with the permis-
sion, or reasonably believed to be with the
permission, of the owner and is within the scope of
such permission, and

(3) any other person or organizalion not owning or
hiring the automobile, but only with respect to
his or its liability because of acts or omissions
of an insured under (b)(1) or (2) above.

The insurance afforded under Part I applies separately
to each insured against whom claim is made or suit is
brought, but the inclusion herein of more than one
insured shall not operate to increase the limits of the
company's Hability.

4
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Definitions. Under PartI:

“named insured” means the individual named as
named insured in the declarations and also includes his
spouse, if a resident of the same household;

“insured” means a person or organizztion described
under “Persons Insured”;

'_‘re]anve means arclative of the named insured who
is a resident of the same household;
“owned automobile” means

(a) a private passenger, farm or uiility automobile
described in this policy for which a specific pre-
. miumn charge indicates that coverage is afforded,

(b) atrailer owned by the named insured,

(c) aprivate passenger, farm or utility automobile own-
ership of which is acquired by the named msurcd
durmg the policy period, provided

(1) it replaces an owned automobile as defined in
(a) above, or

(2) the company insures all private passenger, farm
and utility automobiles owned by the named
insured on the date of such acquisition and the

- named insured notifies the company during the
policy period or within 30 days afier the date of
such acquisition of his election to make this and

.- no other policy issued by the company apphca—
ble 10 such automobile, or

(d) atemporary substitute automoblle; .

~

“temporary substitute automobile” means any auto-

mobile or trailer, not owned by the named insured, while
temporarily used with the permission of the owner as a
substitute for the owned automobile or trailer when
withdrawn from normal use because of its breakdown,
Tepair, servicing, loss or destruction; * -

“non-owned automobile” means an automobile or
trailer not owned by or furnished for the regular use of
either the named insured or any rclative, other than a
temporary substitute automobile;

“private passenger automobile” means a four wheel
gnvme passenger, slation wagon or jeep lype aulomo-

“farm automobile” means an aulomobile of the truck
type with a load capacity of fifieen hundred pounds or
less not used for business or commercial purposes other
than farming:

“utility automobile” means an automobile, other than
a farm automobile, with a load capacity of fifieen hun-
dred pounds or less of the pick-up body, sedan delivery

or panel truck type not used for businass or commercial

purposes;

8468F
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“trailer” means a trailer designed for use with a private
passenger automobile, if nolginﬁlused for business or
commercial purposes with other than a private passen-
ger, farm or utility automobile, or a farm wagon or farm
implement while used with a farm automobile;

“automobile business” means the business or occupa-
tion of selling, repairing, servicing, storing or parking
automobiles; :

“use” of an automobile includes the loading and
unloading thereof;

“war” means war, whether or not declared, civil war,
insurrection, rebellion or revolution, or any act or con-
dition incident to any of the foregoing.

Exclusions. This policy does not apply under Pant I

(2) to any automobile while used as a public or livery
conveyance, but this exclusion does not apply to the
named insured with respect 1o bodily injury or
property damage which results from the named
insured’s occupancy of a non-owned automobile
other than as the operator thereof;

to bodily injury or property damage caused i;1ten-
tionzlly by or at the direction of the insured;

®

=

(c) 1o injury, sickness, disease, death or destruction

- withrespect to which an insured under the policy is
also an insured under a nuclear energy liability
policy issued by Nuclear Energy Liability Insurance
-Association, Mutual Atomic Energy -Liability
Underwriters or Nuclear Insurance Association of
Canada, or would be an insured under any such
policy but for its termination upon exhaustion of its
limit of liability; ' e

(d) to bodily injury or property damage arising out of
. the operation of farm machinery; -

(e) 10 bodily injury to any employee of the insured
arising out of and in the course of (1) domestic
employment by the insured, if benefits therefor are
in whole or in pan either payable or required 10 be
provided under any workmen’s compensation law,
or (2) other employment by the insured;

() 1o bodily injury to any fellow employee of the
insured injured in the course of his employment if
such injury arises out of the use of an automobile in
the business of his employer, but this exclusion does
not apply to the named insured with respect to injury
sustained by any such fellow employee; 5

8468F
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(L) 1o an owned automobile while used by any person
while such person is employed or otherwise
engaged in the automobile business, but this exclu-
1 sion does not apply to the named insured, a resident
of the same household as the named insured, a
[ parnership in which the named insured or such
. resident is a partner, Or any parmer, agent or
t employee of the named insured, such resident or
1f-. parmership; ' k
() to a non-owned automobile while maintained or
». used by any person while such person is employed
{ or otherwise engaged in

fj (1) the automobile business of the insured or of any
. other person or organization, ’

'(2) any other business or occupation of the insured,

" but this exclusion (h)(2) does not apply to a

private passenger automobile operated or occu-

‘pied by the named insured or by his private

. chauffeur or domestic servant or a trailer used
therewith or with an owned automobile;

58
£
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(1) to injury to or destruction of (1) property owned or

. transporied by the insured or (2) property rented to
. orin charge of the insured other than a residence or
- Private garage; . = S

() to the ownership, maintenance, operation, use,
~ loading or unloading of an automobile ownership
of which is acquired by the named insured during

_ the policy period or any temporary substitute auto-
mobile therefor, if the named insured has purchased
other automobile liability insurance applicable to

+. such automobile for which a specific premium
charge has been made. - - R

Financial Responsibility Laws. When this policy is
centified as proof of financial responsibility for the
future under the provisions of any motor vehicle finan-
cial res nsitpility law, such insurance as israfforded by
this policy for bodily injury liability or for property
damage h};lbi]i[y shaﬁ cdlmgly with )t(he provisions of
such law 10 the extent of the coverage and limits of
liability required by such law, but in no event in excess
of the limits of liability stated in this policy. The insured
agrees 1o reimburse the company for any gymem made
by the company which it would not have been obligated
to make under the terms of this policy except for the
agreement contained in this paragraph. .

Limits of Liability. The limit of bodily injury liability
stated in the declarations as applicable to “each person”
is the limit of the company’s liability for all damages,
including damages for care and loss of services, arising
out of bodily injury sustained by one person as the result

11



of any one occurrence; the limit of such liability stated
in the declarations as applicable to “each occurrence”
is, subject to the above provision respecting each per-
son, the total limit of the company’s liability for all such
damages arising out of bodily injury sustained by two
or more persons as the result of any one occurrence.
The limit of property damage liability stated in the
declarations as applicable to “each occurrence™ is the
total limit of the company's liability for all damages
arising out of injury to or destruction of all property of
One or more persons or organizations, including the loss
of use thereof, as the result of any one occurrence.

Other Insurance. If the insured has other insurance
against a loss covered by Part 1 of this policy the
company shall not be liable under this policy for a
reater proportion of such loss than the applicable
imnit of liability stated in the declarations bears to the
total applicable limit of liability of all valid and
collectible insurance against such loss; provided,
however, the insurance with respect (o a lemporary
substitute automobile or non-owned automobile shall
be excess insurance over any other and collectible
insurance.

PART II —EXPENSES FOR MEDICAL SERVICES

Coverage C — Medical Payments. To pay all reason-
able expenses incurred within one year from the date of
accident for necessary medical, surgical, X-ray and
dental services, including prosthetic devices, and nec-
essary ambulance, hospital, professional nursing and
funeral services; ) -
Division 1. To or for the named insured and each
relative who sustains bodily injury, sickness or disease,
including death resulting therefrom, hereinafter called
“bodily Injury”, caused by accident,

(a) while occupying the owned automobile,

(b) while occupying a non-owned automobile, but only
if such person has, or reasonably believes he has,
the permission of the owner to use the automobile
and the use is within the scope of such permission,
or . 35 :

(c) through being struck by an automobile or by atrailer
of any type; '

Division 2. To or for any other person who sustains
bodily injury, caused by accident, while occupying

(a) the owned automobile, while being used by the
named insured, by any resident of the same house-
hold or by any other person with the permission of
the named insured; or ' i

(b) anon-owned automobile, if the bodily injury results
from '

(1) its operation or occupancy by the named insured
or its operation on his behalf by his private
chauffeur or domestic servant, or

(2) its operation or occupancy by a relative, pro-
vided it is a private passenger automobile or
trailer, y

but only if such operator or occupant has, or reasonably
believes he has, the permission of the owner 10 use the

automobile and the use is within the scoﬁe of such

permission.

Definitions. The definitions under Part I apply to Pant

11, and under Part II: :

“occupying” means in or upon on entering into or

alighting from.

Exclusions. This policy does not apply under Part IT to

bodily injury:

(a) sustained while occupying (1) an owned automo-
bile while used as a public or livery conveyance, or
(2) any vehicle while located for use as a residence
Or premises;

(b) sustained by the named insured or a relative while
occupying or through being struck by (1) a farm
type tractor or other equipment designed for use
principally off public roads, while not upon public
roads, or (2) a vehicle operated on rails or crawler-
treads; ’ : _.

(c) sustain-éd'by any person other than the named
insured or a relative,

(1) while such person is occupying 2 non-owned
automobile while used as a public or livery
conveyance, or

(2) resulting from the maintenance or use of a non-

- owned automobile by such person while

employed or otherwise engaged in the automo-
bile business, or

(3) resulting from the maintenance or use of a non-
owned automobile by such person while
employed or otherwise engaged in any other
business or occupation, unless the bodily injury
results from the operation-or occupancy of a
private passenger automobile by the named
insured or by his private chauffeur or domestic
servant, or of a trailer used therewith or with an
owned automobile;

B468F
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(d) sustained by any person while employed in the
automobile business, if the accident arises out of the
operation thereof and if benefits therefor are in
whole or in part either payable or required to be
provided under any workmen’s compensauon law;

() dueto war.

Limit of Llablhty ‘The limit of llabllny for med:ca]
payments stated in the declarations as appllcable 10

‘each person” is the limit of the company's liability for

all expenses incurred by or on behalf of each person who
sustains bodxly injury as the result of any one accxdem

i

0ther Insurance. If there is other automobile medi-
@l payments insurance against a loss covered by Part
I of this policy the company shall not be liable under
this policy for a greater proportion of such loss than
the applicable limit of liability stated in the declara-
tions bears o the total applicable limit of liability of
all valid and collectible automobile medical pay-
ments insurance; provided, however, the insurance
With respect 1o a temporary substitute automobile or
Ton-owned automobile shall be excess insurance over
any other valid and collecuble aulornoblle medical
paymems insurance.

- PART III — PHYS]CAL DAMAGE

COVERAGED - (1) Comprehensive -Excludmgr

Collision, (2) Personal Effects. --

(1) To pay for loss caused other than by collision to the

owned automobile ‘or 1o a hon-owned automobile.

* For the purpose of this coverage, breakage of glass

and loss caused by missiles, falling objects, fire,

.. theft or larceny, explosion, earthquake, wiridstorm,

hail, water, flood, malicious mischief or vandalism,

riot or civil commotion, or colliding with abird or

animal, shall not be deemed to be loss caused by
collision.

(2) To pay for loss caused by fire or lighming to robes,
‘wearing apparel and other personal effects which
are the property of the named insured or a relative,

while such effects are in or upon the owned auto-
mobile.

‘DEDUCTIBLE COMPREHENSIVE COVERAGE.

To paJ any loss payable under coverage D but it is
agreed that' the deductible amount, as shown on the
declarations page by "the number beside D, shall be
deducted from the amount of each loss as 1o each
automobile, other than loss by (a) fire or 11%htmn
smoke or smudge due to a sudden, unusual and aull.y
operation of any fixed heating equipment servicing the
premises in which the automobile is located, or (c) the

stranding, sinking, burning, collision or derailment of

any conveyance in or upon which the automobile is
being transported.

If the policy affords insurance wnh respect to the colli-
sion coverage, breakage of glass caused by collision
may, if the insured so elects, be treated as covered
thereunder, subject Lo the terms Lhereof instead of under
the comprchenswe coverage.

COVERAGE G - Collision. To pay for loss caused
by collision to the owned automobile orto a non-owned
automobile bat only for the amount of each such loss in

7

excess of the deductible amount stated in the dec!ara-
tions as applicable hereto.

COVERAGE H -Towing and Labor Costs To pay
for towing and labor costs necessitated by the disable-
ment of the owned automobile or of any non-owned
automobile, provided the labor is performed at the place
of dlsablemem

The company’s habx!uy sha]i not exceed 55000 for
each disablement.

Supplementary Payments. -In addmon to lhe apphca—
ble limit of habtluy o

.(a) 10 renmbu:se the insured for transponanon cxpenses

incurred during the period commencing 48 hours

after a theft covered by this policy of the entire
automobile has been’ repcncd to ‘the company and

“the pohce and terminating when the automobile is

returned to use or the company pays for the loss;

prov:ded that the company shall not be obligated to

pay aggregate expenses in excess of $10 per day or
. lotaling more than S300

(b) 10 .pay general average and salvage charges for
.- which the insured becomes legal]y liable, as 1o 1he
amomob:le bemg tranSponed

Def' mhons The definitions of “named insured”,
“relative”, “temporary substitute automobile”, “private
passenger automobile”, “farm automobile”, uulny
automobile”, “automobile business”, “war”, and
“owned automobile” in Part I apply to Pan T, but
“owned automobile” does not include, under Part 111,
(1) atrailer owned by the named insured on the effective
date of this policy and not described herein, or (2) a
trailer ownership of which is acquired during the policy
riod unless the company insures all private passcnger,
F and utility automobiles and trailers owned by the
named insured on the date of such acquisition and the
named insured notifies the company during the policy

8468F
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period or within 30 days after the date of such
acquisition of his election to make this and no other

-policy issued by the company applicable to such trailer.

“insured” means
(a) with respect to an owned automobile,

(1) the named irisured, and

(2) any person or organization (other than a person
or organization employed or otherwise engaged
in the automobile business or as a carrier or
other bailee for hire) maintaining, using or hav-
ing custody of said automobile with the permis-
sion of the named insured and within the scope
of such permission;

(b) withrespect Lo a non-owned automobile, the named
insured and any relative while using such automo-
bile, provided his actual operation or (if he is not
operating) the other actual use thereof is with the
petmission or reasonably believed to be with the
perrmssnon of the owner and is within the scope of
such permission;

“non-owned automobile” means a private passenger

automobile or trailer not owned by or furnished for the
regular use of either the named insured or any relative,

other than a temporary substitute automobile, while said
automobile or trailer is in the possession or "custody of
the insured or is bemg operated by him; .

“loss” means direct and accidental loss of or damage 10
(a) the'antomobile, including its equipment, or (b) other
insured property;

“collision” means collision of an aulomobxle covered
by this policy with another object or with a vehicle to
which it is attached or by upset of such automobile;
“trailer” means a trailer designed for use with a private
passenger automobile, if not being used for business or
commercial purposes ‘with other §1an a private passen-
ger, farm or utility automobile, and if not ahome office,
store, display or passenger trailer. |

Exclusions. This policy does not apply under Part I1I:

(a) to any automobile while used as a pubhc or hvcry
conveyance;

(b) 10loss due to war;

(c) toloss o a non-owned automobile arising out of its
use by the insured while he is employed or other-
wise engaged in the automobile business;

(d) to loss to a private passenger, farm or utility auto-
mobile or trailer owned by the named insured and
not described in this policy or to any temporary

8

substitute automobile therefor, if the insured has
other valid and collectible insurance agamst such
loss;

(e) to damage which is due and confined to wear and
tear, freezing, mechanical or electrical breakdown
or failure, unless such damage results from a theft
covered by this policy;

(f) to tires, unless damaged by fire, malicious mischief
or vandalism, or stolen or unless the loss be coinci-
dent with and from the same cause zs other loss
covered by this policy;

(g) to loss due to radioactive contamination; -

(h) under coverage G, to breakage of glass if insurance
with respect to such breakage is otherwise afforded;

(i) to loss of or damage to any device or instrument

designed for the recording, reproduction, or record- -
ing and reproducuon of sound unless such device or
instrument is permanently installed in the amomo- g

bile;

(j) to loss of or damage to any tape, wire, record disc

. -or other medium for use with any device or instru-
ment designed for the recording, reproduction, or
recording and reproduction of sound. .

Limit of Liability. The limit of the company’s liability
for loss shall not exceed the actual cash value of the
propen{ or if the loss is of a part thereof the actual cash
value o such part, at time of loss, nor what it would then
cost Lo repair or replace the property or such part thereof
with other of like kind and quality, nor, with respect to
an owned automobile described in this policy, the
applicable limit of liability stated in the declarauons.
provided, however, the limit of the company's liability
{(a) for loss to sonal effects arising out of any one
occurrence is $100, and (b) for loss to any trailer nol
owned by the named insured is $500.

Other Insurance. If the insured has other insurance
against a loss covered by Pant III of this policy, the
company shall not be liable under this policy for a

greater Fropomon of such loss than the applicable limit
of liability of this fpohc:y bears to the towzl applicable
limit of liability of all valid and collectible insurance
against such loss; provided, however, the insurance with
respect 1o a lern?ora.ry substitute automobile or non-
owned automobi

other valid and collectible insurance.

8468F
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PARTIV - AUTOMOBILE DEATH INDEMNITY, TOTAL DISABILITY
COVERAGE AND SPECIFICDISABILITY BENEFITS

INSURING AGREEMENTS - L )
1. COYERAGE § .o+
Division 1 - Death Indemnity . . - .
To pay the principal sum shown under “Amount” in
the declarations in the event of the death of the insured

which shall result directly and independently of all other
causes from bodily injury caused by accident and sus-

-

“Loss” shall mean with regard to hands and feet, actual
severance through or above wrist or ankle joints; with
Rgard 1o eyes, entire and irrecoverable loss of sight;
with regard to thumb and index finger, actual severance
through or above metacarpophalangeal joints.

TABLET

tained by the insured while in or upon,or whileentering | If applicable Ifapplicable
into or alighting from, or through being struck by, an principal - principal
automobile, provided the death shall occur (1) within sum is sum 1S
ninety days after the date of the accident, or (2) within  For Fracture of Bones: $5,000 $10,000
fifty-two weeks after the date of the accidentand during
a period of continuous total disability of the insured for  Skull (except bones of face or
which weekly indemnity is payable under the Total - §<poge) : - 8175.00  $1350.00
Disability Coverage. - o Thigh - -~ S 15000 . 300.00
Division 2 — (a) Dismemberment and Loss of Sight Arm, between elbow and - -
-Benefits - b b i shoulder™ .7 T 7, ". 150.00 ° .300.00
+:(b) Fractures and Dislocations Benefits ~ Felvis (exceptcoccyx) .. 12500 - 250.00
To pay the highest applicable amount stated in the ~ \eriebra or Veriebrae % o
following Tables for loss as enumerated therein, in the -, (€xceptcoccyxand - il
event of bodieg injury, caused by accidentand sustained - vertebral processes) © - 12500 . 250.00
by the insured while in or upon, or while entering into  Shoulder Blade ¢ 100.00 - 200.00
or a];Fhling from, or through being 'struck by, an auto- Leg -~~~ % ° -+ 100.00 .7 -200.00
mobile, provided loss under Table I be sustained by the ~ Kneecap® * ' - -100.00 200.00 - -
insured within ninety days from such accident. Collar Bone A - 75000 0 150.00
‘As espects any insured, (1) any amount for which the ~ Forearm, between'wristand ~ - "~ | =
company is obligated or has made payment unider Divi- 4 elbow L 1500, 150.00
‘sion 2 shall apply in reduction of any amount for which  Foot (excepttoes) .. = ... .62.50 .- 125.00
the company is obligated under Division 1; - - .1 Hand (except fingers) .- .:62.50 -. . 125.00
(2) payment of the principal sum shall terminate all f::fnel:!}la w{exc;é;).tl al?edlz;lr 50.00 710000 - -
obligation of the company under (;overagc S, . 5 process) ¢+ ¢ 3750 75.00 -
TABLE]I: ) S T One or more ribs, fingers or : @
. - M ey &8 y-loes _ .25.00 . 50.00
" Ifapplicable If applicable g,ones of fa\t;e or gloie .25.00 50.00
scimal  © ok occyx or Vertebra .
pincipal PRl Chrcesses’  © - 25.00 50.00
For Loss of $5.000 $10,000 For Complete Dislocations:
; Hip Joint $150.00 $300.00
Both Hands or Both Feet or Knee Joint (except patella) 75.00 150.00
Sight of Both Eyes 5,000 ~ §10,000 Bone or Bones of Foot - §oi
One Hand and One Foot 5,000 10,000 ;- (excepl toes) 75.00 150.00
Either Hand or Foot and . Ankle Joint 75.00 150.00
__ Sight of One Eye 5,000 10,000 Wrist Joint 62.50 125.00
Either Hand or Foot 2,500 - 5,000 Elbow Joint 50.00 100.00
Sight of One Eye 1,750 3,500 Shoulder Joint 37.50 75.00
Thumb and Index Finger of ' Bone or Bones of Harid
‘Either Hand 1,250 2,500 (except fingers) 25.00 50.00
9
8468F
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If applicable  If applicable
principal principal
sum is sum is
~omplete Dislocations: § 5.000 $ 10.000
Collar Bone S 2500 S 50.00
One or more fingers or toes 12.50 . 25.00
For Loss by Removal: v
Of one or more entire toes $100.00 $200.00
Of one or more fingers (at
least one entire phalanx) 75.00 150.00
For a Hospital-confining
Injury, except as an
Outpatient: $25.00 S 50.00

COVERAGE T- Total Disability - Maximum 200
Weeks. To pay weekly indemnity at the rate siated
under “Amount” in the declarations for the period of
continuous total disability of the insured which shall
result directly and independently of all other causes
from bodily injury caused by accident and sustained by
the insured while in or upon or while entering into or
alighting from, or through being struck by, an automo-
bile, provided (1) such disability shall commence within
twenly days after the date of the accident, and (2) any
disability during the period of fifty-two weeks from its
commencement shall be deemed total disability only if
it shall continuously prevent the insured from perform-
ing every duty pertaining to his occupation, and (3) any
disability after said fifty-two weeks shall be deemed
total disability only if it shall continuously prevent the
insured from engaging in any occupation or-employ-
ment for wage or profit and (4) the weekly indemnity
for total disability as provided hereinabove shall in no
event extend beyond a period of 200 consecutive weeks
from the date of commencement of disability as pro-
vided above. ¥ i .

2. Definition of Insured. With respect to coverages
S and T, the ungualified word “insured” means the
person or persons so designated for each such cov-
erage under “Persons Insured” in the declarations.

« Automobile defined. With respect to this insur-
ance the word “automobile™ means a land motor
vehicle or trailer not operated on rails or crawler
treads, but does not mean: (1) a farm type tractor or
other equipment designed for use principally -off
public roads, except while actually upon public
roads, or (2) a land motor vehicle or trailer while
located for use as a residence or premises and not
as a vehicle.

.

4. Policy Period, Territory. This insurance applies

. only 10 accidents which occur during the policy

period within the United States of America, its
territories or possessions, or Canada.

EXCLUSIONS. This insurance does not apply:

(a) 10 bodily injury or death sustained in the course of
his occupation by any person while engaged (1) in
dulies incident to the operation, loading or unload-

" - ing of, or as an assistant on, a public or livery
conveyance or commercial automobile, or (2) in
duties incident o the repair or servicing of automo-
biles;

(b) to loss caused by or resulting from disease except
pus forming infection which shall occur through
bodily injury to which this insurance applies;

-(c) 10 suicide, sane or insane, or 10 any attempt thereat;

10

(d) to injury or death due to war, whether or not

declared, civil war, insurrection, rebellion or revo-

* lution, or to any act or condition incident to any of
the foregoing. :

CONDITIONS

1. Policy Provisions. None of the insuring agree-
ments, exclusions or other provisions of Parts I, TI
and I of the policy or conditions of the policy shall

‘apply to the insurance afforded by this Part IV
. . except the conditions “Notice”, “Action Against
. Company (Medical Expense and Income Loss
Benefits)”, “Changes”, “Assignment”, “Cancella-
tion” and “Declarations”. i : "

Notice of Claim. When loss covered hereunder
~ occurs, written notice thereof shall be given by or

on behalf of the insured or the beneficiary to the
__ company or any of its authorized agents as soon as
practicable.

3. Proof of Claim; Medical Reports. As soon as
- practicable, the injured person, or the beneficiary in
the event of death, or someone on his behalf, shall
give to the company written proof of claim, under
oath if required; and shall after each request from
the company execute authorization to enable the
company 1o obtain medical reporis and copies of
records. .o

Proof of claim shall be made upon forms furnished
by the company unless the company shall have

8468F
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failed to furnish such forms within fifleen days after
receiving notice of claim.

The injured person shall submit to physical exami-
nation by physicians selected by the company when
and as often as the company may reasonably
mqu:re :

: Payment of Death Indemnlty, Autopsy -
Division 1 of Coverage S. If the decedent
insured is survived by a spouse who was aresi-
dent of the same household at the time of the
accident, indemnity for death is payable to such
spouse; otherwise, if the decedent insured was a
minor, indemnity for death is payable to any
parent thereof who was a resident of the same
- household at the time of the accident; otherwise
indemnity for death is payable to me decedent
insured’s estate. ;

. The company shall have the right and opportunity
to make an autopsy where it is not forbidden by law.

. Payment of Indemnity — Coverage T. Weekly
Indemnity for total disability is payable to the

c- 200

insured who is disabled. Subject to proof of claim,
accrued weekly indemnity is payable every four
weeks and any balance at termination of the disabil-
ity period for which the company is liable.

Beneficiary - Division 1 of Coverage S. Consent
of beneficiary is not requisite to cancellation,
assignment, change of bmeﬁcxary. or any other
change in the policy.

Death of Named Insured. If the named insured
dies, any insurance afforded under this part IV with
respect to any surviving insured shall be continued
while the policy is in effect.

.. Other Insurance. If any insured under this Part IV

also is an insured under other coverage of the same

" kind, issued by the company, any payment for loss

under such other coverage shall serve to reduce, to

* the extent of such payment, the company’s obliga-
" “tion under this Part IV as respects any loss to such

insured, and the company will return the premium
paid for such dupllcatmn of the msurance

~ hereunder.

CONDTIONS

. Conditions 3, 13 and 14 through 18 apply to all Parts. :

Condmons 1, 2 and 4 th:ough 12, apply only to the Parts noted theréunder. - o T

. Policy Period, Terntory ('Parts I lI and III)
This policy applies only to accidents, occurrences
and loss during the policy period while the automo-
" bile is within the United States of America, its
territories or possessions, or Canada, or is being
_-fransported between ports thereof.

. Premium (Parts I, I and III). If the named
insured disposes of, acquires ownership of, or
replaces a private passenger, farm or utility automo-
bile or, with respect to Pan TIII, a trailer, any pre-
mium adjustment necessary shall be made as of the
date of such change in accordance with the manuals
in use by the company. The named insured shall,
upon request, furnish reasonable proof of the num-
ber of such automobiles or trailers and a description
thereof.

B468F
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Notice. In the event of an accident, occurrence or
loss, writien notice containing particulars sufficient
to identify the insured and also reasonably
obtainable information with respect to the time,
place and circumstances thereof, and the names
and addresses of the injured and of available
witnesses, shall be given by or for the insured to
the company or any of its authorized agents as
soon as practicable. In the event of theft the
insured shall also promptly notify the police. If
claim is made or suit is brought against the in-
sured, he shall immediately forward to the com-
pany every demand, notice, summons or other
process received by him or his representative.

Two or More Automobiles (Parts I, IT and III).
When two or more automobiles are insured

17
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hereunder, thetermsofthispolicyshallapply sepa-
rately to each, but an automobile and a trailer
attached thereto shall be held to be one
automobile as respects limits of liability under
Part I of this policy, and separate automobiles
under Part III of this policy, including any
deductible provisions applicable thereto.

Assistance and Cooperation of the Insured
(Parts T and III). The insured shall cooperate with
the company and, upon the company’s request,
assist in making settlements, in the conduct of suits
and in enforcing any right of contribution or indem-
nity against any person or organization who may be
liable to the insured because of bodily injury, prop-
erty damage or loss with respect to which insurance
is afforded under this policy; and the insured shall
attend hearings and trials and assist in securing and
giving evidence and obuaining the attendance of
wimesses. The failure or refusal of the insured to
cooperate with or assist the company which preju-
dices the company’s defense of an action for dam-
ages arising out of the operation or use of an
automobile shall constitute non-compliance with
the requirements of the policy that the insured shall
cooperate with and assist the company. The insured
shall not, except at his own cost, voluntarily make
any payment, assume any obligation or incur any

expense other than for such immediate medical and -

surgical relief to others as shall be imperative at the
time of accident.

. Action Against Company (Part I). No action

shall lie against the company unless, as a condition
precedent thereto, the insured shall have fully com-
plied with all the terms of this policy, nor until the
amount of the insured’s obligation to pay shall have
been finally determined either by judgment against
the insured after actual trial or by written agreement
of the insured, the claimant and the company.

Any person or organization or the legal repre-
sentative thereof who has secured such judgment or
written agreement shall thereafier be entilled to
recover under this policy to the extent of the insur-
ance afforded by this policy. No person or organi-
zation shall have any right under this policy to join
the company as a parly 1o any action against the
insured to determine the insured's liability, nor shall
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the company be impleaded by the insured or his
legal representative. Bankruplcy or insolvency of
the insured or of the insured’s estate shall not relieve
the company of any of its obhgauons hereunder.

(Parts T1, ITT and IV). No action shall lie against .
the company unless, as a condition precedent .
thereto, there shall have been full compliance with .
all the terms of this policy nor, under Part ITI, undil :
thirty days after proof of loss is filed and the amount

of loss is determined as provided in this policy.

. Medical Reports; Proof and i’ayment of Claim
(Part IT). As soon as practicable the injured person |

or someone on his behalf shall give to the company
written proof of claim, under oath if required, and
shall, after each request from the company, execute

- authorization to enable the company to obtain medi-

cal reports and copies of records. The injured per-
son shall submit to physical examination by
physicians selected by the company when and as

" often as the company may reasonably requirz.

The company may pay the injured person or any
person or organization rendering the services and
such payment shall reduce the amount payable here-

under for such injury. Payment hereunder shall not’

constitute an admission of liability of any person or,

_except hereunder, of the company.

. Insured’s Duties in Event of Loss (Part III). In

the event of loss the insured shall:

(2) protect the automobile, whether or not the loss

. is covered by this policy, and any further loss

due to the insured’s failure to protect shall not

be recoverable under this policy; reasonable

expenses incurred in affording such protection

shall be deemed incurred at the company's
request;

(b) file with the company, within 91 da) 5 aﬂer loss,
his sworn proof of loss in such form and includ-
ing such information as the company may rea-
sonably require and shall, upon the company's
request, exhibit the damaged property and sub-
mit 1o examination under oath.

. Appraisal (Part III). If the insured and the com-

pany fail 10 agree as to the amount of loss, either
may, within 60 days after proof of loss is filed,
demand an appraisal of the loss. In suchevent the
insured and the company shall each selcct a

i8
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compelent appraiser, and the appraisers shall select
a competent and disinterested umpire. The apprais-

. ers shall state separately the actual cash value and

10.

the amount of loss and failing to agree shall submit
their differences to the umpire. Anaward in writing
of any two shall determine the amount of loss. The
insured and the company shall each pay his chosen
appraiser and shall bear equally the other expenses
of the appra:sal and umpire.

The company shall not be held to have waived any
of its rights by any act relating to appraisal.

Payment of Loss (Part III). The company may
pay for the loss in money; or may repair or replace
the damaged or stolen property; or may, at any time

_before the loss is paid or the property is so replaced,

at its expense return any stolen property to the
named insured, or at its option to the address shown
in the declarations, with payment for any resultant
damage thereto; or may take all or such part of the
property at the agreed or appraised value but there

_"shall be no abandonment to. the company. The

11.
. . afforded by this policy shall not inure directly or

company may settle any claim for loss either with
the msured or the owner of the propeny

No Benefit to Ballee (Part I[I) 'Ihc insurance

.. indirectly to the benefit of any carrier or other bailee

for hire liable for loss to the automobile. -

. Subrogation (Parts I and IIT). In the event of any

payment under this policy, the company shall be
subrogated to all the insured’s rights of recovery

. -therefor against any person or organization and the

13.

insured shall execute and deliver instruments and
papers and do whatever else is necessary 1o secure
such rights. The insured shall do nothing after loss
1o prejudice such rights.

Changes. Notice to any agent or knowledge pos-
sessed by any agent or by any other person shall not
effect a waiver or a change in any part of this policy
or estop the company from asserting any right under
the terms of this policy; nor shall the terms of this
policy be waived or changed, except by endorse-
ment issued to form a part of this policy, signed by
an executive officer of the company.

14.

Be

Assignment. Assignment of interest under this pol-
icy shall not bind the company until its consent is
endorsed hereon; if, however, the insured named as

- named insured in the declarations, or his spouse if

a resident of the same household shall die, this
policy shall cover (1) the survivor as named insured,
(2) his legal representative as named insured but
only while acting within the scope of his duties as
such, (3) any person having proper temporary cus-
tody of an owned automobile, as an insured, until
the appointment and qualification of such legal
representative, and (4) under division 1 of Part II
any person who was a re]anve at the time of such
death.

. Cancellation. This policy may be canceled by the

insured named as named insured in the declarations,

- or his duly constituted attorney-in-fact by mailing

10 the company written notice stating when thereaf-
ter the cancellation shall be effective.

This policy may be canceled by the company by

-+ mailing to the insured named as named insured in

the declarations at the address shown in this policy,

~ wrilten notice stating when not less than forty-five

days thereafter such cancellation shall be effective;

-except that this policy may be canceled by the
" company by mailing to the insured named as named

insured in the declarations at the address shown in

. -this policy wrilten notice stating:

1. when not less than ten days thereafier such
cancellation shall be effective, if this policy has
been in effect less than sixty days and is not a

* renewal policy, or

i~ 2. when not less than fifieen days thereafter such

13
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cancellation shall be effective, if the named

- insured fails to discharge when due any of his

" obligations in connection with the payment of
premium for this policy or any instaliment
thereof, whether payable to the company or its
agent either directly or indirectly under any
premium finance plan or extension of credit.

Notice to the insured named as named insured in the
declarations shall be mailed either by certificate of
mailing, provided the company has retained a
duplicate centified copy of said notice, or by regis-
tered or centified mail, pursuant to section 38.2-
2208 of the code of Virginia. The cffective date of
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cancellation stated in the notice shall become the
end of the policy period. Delivery of such written
notice either by such insured, or his duly constiruted
attorney-in-fact, or by the company shall be equiva-
lent to mailing. . .

If such insured cancels, eamed premium shall be
computed in accordance with the customary shor
rate table and procedure. If the company cancels,
earned premium shall be computed pro rata. Pre-
mium adjustment may be made either at the time
cancellation is effected or as soon as practicable

_ after cancellation becomes effective, but payment

16.

or tender of unearned premium is not a condition of
cancellauon

Cancellauon by Company Limited. Iflhxs pohcy
has been in effect for sixty days at the time notice
of cancellation is mailed or delivered or, if this
policy is arenewal, effective immediately, the com-
pany shall not exercise its right to cancel unless:

1. the named insured fails to discharge when due
any of his obligations in connection with the
payment of premium for this policy or any

_installment thereof, whether payable to the
company or its agent either directly or indirectly
under any premium finance plan or extension of
credit; or ;

the named insured or any other operator ‘who
either resides in the same household or custom-
arily operates an automobile insured under this
policy has had his driver’s license suspended or
revoked during the policy period or, if the policy
is a renewal, during its policy period or the
ninety days immediately preceding the last
anniversary of the effective date; provided,
however, the company shall have the right to
modify any physical damage coverage afforded
by this policy (except coverage for loss caused
by collision) by inclusion of a deductible not
exceeding $100.

This Condition shall apply to each successive policy
period for which the company consents to renew or
continue this policy but nothing in this Condition
shall obligate the company to renew or continue this
policy.

14
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Renewal. The company agrees that it will not

- exercise its right to refuse to renew or continue the

* . policy, except as of the end of any six month mterval

of the ongma.l effective date.

The company agrees that it will not refuse to renew
or continue this policy unless a written notice of its
refusal to renew or continue is mailed to the insured
named as named insured in the declarations, at the
address shown in this policy, at least forty-five days
prior to the expiration date. Notice to the insured
named as named insured in the declarations shall be
mailed either by centificate of mailing, provided the
company has retained a duplicate cenified copy of .
said notice, or by registered or certified mail, pur- !

" suant to section 38.2-2208 of the code of Virginia. ‘

Such notice shall not be required:

18.
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Delivery of such written notice shall be equivalent :
10 mailing. i

3

1. if the named insured fails to pay the premium as |
required by the company for renewal or continu- .
"ance of this pohcy :

if the company or its agent acting on behalf of ?

-the company has manifested its willingness o~

renew by issuing or offering to issue a renewal
policy, certificate or other evidence of renewal,
or has manifested such intention in writing to
the insured, or ;

if the named insured, or his duly constituted
attomey-in-fact,-has notified in writing to the
company or its agent that he wishes the policy
to be canceled or that he does not wish the pohcy
to be renewed or if prior to the date of expiration
he fails 10 accept the offer of the company.

Declarations. By acceptance of this policy, the
insured named as named insured in the declarations
agrees that the statements in the declarations are his
agreements and representations, that this policy is
issued in reliance upon the muth of such repre-
sentations and that this policy embodies all agree:’
ments existing between himself and the company o
any of its agents relating to this insurance.

Bt mm e s
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In Wimess Whereof, the State Farm Fire and Casualty Company has caused this policy to be signed by its President
and Secretary at Bloomington, Illinois.

Toop @ . 27 g
. 5 ’

i il EniTRAG:

Note: - The following endorsement applies when the endorsement number appears on the declarations page.

3 SR R T g -'_'- "-:" .-.‘fr",—-"-; ':.1_.‘-' .:!A:,‘,_—'_”‘
6323U AMENDATORY ENDORSEMENT S

.:,.cr

TS AL

It is agreed the following condition is added:
U, - :_: P IR - e N LT TR P T

Pa.rtlcnpatmg Pohcy The named 1nsured shall be enur.led 1o pamc:pate ina dJsmbuuon of the eammgs
= of the company as determined by its Board of Directors in accordance wuh the ~company s Aruc!es of
lncorporauon as amended.

15
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Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6191C DISTRICT OF COLUMBIA EMPLOYEES USING
AUTOMOBILES IN GOVERNMENT BUSINESS

It is agreed that the policy does not apply under the Liability Coverages to the following insureds:
1. The Distict of Columbia or any of its Agencies.

2. Any person, including the named insured, with respect to bodily injury or property damage resulting from -
the operation of an automobile by such person as an employee of the District of Columbia while acting
within the scope of his office or employment, if such person is relieved from liability because of the .

prowsxons of Public Law 86-654 (District of Columbia Employee Non-Liability Act), as amended.

Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6256W.1 SOUND RECEIVING AND TRANSMITTING EQUIPMENT EXCLUDED

It is agreed that any Physical Da.mage Insurance afforded by the policy is subject to the following additional
exclusion:

This insurance does not apply to loss of, or damage to any sound receiving or sound receiving and .

ransmitting equipment designed for use as a citizen’s band radio, two-way mobile radio or telephone, or
scanning monitor receiver, including any accessories and antennas unless permanently installed in the
opening of the dash or console of the automobile normally used by the motor vehicle manufacturer for the
installation of a radio. :

Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6273H.6 SUPPLEMENTARY UNINSURED MOTORISTS INSURANCE
(Bodily Injury —Property Damage — Limits — Underinsured Motorists)
(Virginia) ‘
(Coverage U)

or

It is agreed that, with respect to such insurance as is afforded by the policy for damages because of bodily injury .
and property damage caused by accident and arising out of the ownerstue maintenance or use of an uninsured
motor vehicle, subdivision (a) of the definition of “uninsured motor vehicle” is amended to include “underinsured” :

motor vehlcle subject to the following provisions:

1. If limits of liability for such insurance are stated in the schedule of this endorsement or in the declarations, and
subject to 2. below:

() The split limits so stated as applicable to bodily injury for “each person”/ “each accident™ and property :

damage for “each accident” shall apply in lieu of any limits therefor stated elsewhere in the policy, and

subject to all the terms of the policy having reference thereto, shall be the total limit of the company's ;—

liability for all damages because of bodily injury and property damage as the result of any one accident .
arising out of the ownership, maintenance or use of uninsured motor vehicles; or

16
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(b) The smglc limit 50 stated as applicable to bodily injury and property damage for “each accident” shall apply
in lieu of any limit therefor staled elsewhere in the pohcy, and subject to all the terms of the policy having
reference thereto, shall be the total limit of the companys liability for all damages as the result of any one
accident arising out of the ownership, maintenance or use of uninsured motor vehicles; provided such limit

of liability shall first provide the separate limits required by the Virginia Motor Vehicle Safety Responsi-
bility Act as stated in the schedule of this endorsement or in the declarations.

2. When used in reference to this insurance (mcludmg lhls and other cndorsemcms formmg apan of the policy):

A motor vehicle is “underinsured” when, and to the extcm that, lh: total amount of bodily injury and property
damage coverage applicable to the operation or use of the motor vehicle and “available for payment” for such
bodily injury or property damage, including all bonds or deposits of money or securities made pursuant to
Anicle 15 of Chapter 3 of Title 46.2 of the Code of Virginia (Section 46.2- 435 et seq.), is less than the total

amount of umnsu.red molonst coverage afforded any person injured as a result of the operation or use of the
vehicle.

“Available for paymem means the amount of liabilily insurance coverage apphcable to the claim of the injured

person for bodily i mjury or property damage reduced by the paymem of any other claims ansmg out of the same
occurrence.

If an injured person is entitled to underinsured motarist coverage under more than one polic:y. the folIo\#ing
order of priority of policies applies and any amount available for payment shall be credited agamst such pohcms
in the followmg order of priority: ‘

1. The pohcy covering a motor vehicle occupted by the m_|urcd person at Lhe time of the accident;

2. The policy covering a motor vehicle not mvolved in the accident under which the injured person is a named
insured; s S

3. The policy covering 2 motor vehicle not involved in the accident under which the injured person is an
insured other than a named insured.

W‘nere there is more than one insurer provxdmg wverage under one of the paymem pnonnes set fonh their
' habﬂny shall be proporuoned as o l.heu' respecuve undennsu:red motorist coverages =

3. The company shall not be obhgated to make any paymem because of bodlly injury or property damage to which
this insurance applies and which arises out of the owershlp. maintenance or use of an underinsured motor
vehicle until after the limits of liability under all bodily injury and property damage liability bonds or insurance

" policies respectively applicablé at the time of the accident to damagcs because of bodily i m_;ury or because of
" property damage have been exhausted by payment of judg:mems or settlements. -

4. Exclusion (a) in the Uninsured Motorists Insurance endorsement does not apply to Lhe undmnsured motorists
. coverage aff orded by this endorsement.

5.._ The second paragraph of the Other Insurance Condition in the Umnsured Molonsts Insurance endorscmcm
does not apply to the underinsured motorists coverage afforded by this endorsement.

SCHEDULE - LIMIT OF LIABILITY

Split Limits ~ see amounts in declarations

Single Limit  Bodily Injury and Property Damage S see amgunt in declarauons each accident, provided such

limit shall first be: Bodily Injury $25,000 each person, $50,000 each accident, Property Damage $20,000 each
accident.

17
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Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6520.7 UNINSURED MOTORISTS INSURANCE
. (v arglma)

In consideration of the payment of premium and subject to all of the provisions of this endorsement and to the
applicable provisions of the policy, the company agrees with the named insured as follows:

1. COVERAGE U — UNINSURED MOTOR- (c) any person, with respect 10 damage he is entitled

ISTS (Damages for Bodily Injury and Property
Damage)

The company will pay in accordance with Section
38.2-2206 of the Code of Virginia and all Acts
amendatory thereof or supplementary thereto, all

shall be legally entitled to recover as damages from
the owner or operator of an uninsured motor vehicle
because of bodily injury sustained by the insured or
- property damage, caused by accident and arising out
of the ownership, maintenance or use of such unin-
sured motor vehicle. . ;

Exclusions
This insurance does not apply:

(a) tobodily injury or property damage with respect

. to which the insured or his legal representative

shall, without written consent of the company,
make any settlement with any person or organi-
zation who may be legally hab]e lherefor

.(b) to the first two hundred dollars of the total

~ amount of all property damage as the result of =~
any one accident. This exclusiondoesnotapply =~ =~
if the owner or operator of the uninsured motor -

vehicle causing the damage can be identified;

(c) so astoinure directly or indirectly to the benefit
of any insurer of property.

. PERSONS INSURED

Each of the following is an insured under this insur-
ance to the extent set forth below: '

(2) the named insured and, while residents of the

either;

same household, the spouse and re]auves of

(b) any other person while occupying an insured
motor vehicle; and

18
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sums which the insured or his legal representative .

to recover because of bodily injury to which this
insurance applies sustained by an insured under
(2) or (b) above.

The insurance apphes separately wnh respea o each
insured, excegt with respect to the limits of the
ility.

111 LIMITS OF LIABILITY

Rega.rdless of the number of (1) persons or organi-
. zations who are insureds under lhls insurance,
) persons or organizations who sustain bodily
injury or property damage, (3) claims made or suits
brought on account of bodily mjury or property
. damage, or (4) motor vehicles to which this insur-
ance applies,

" - (a) If the schedule or declarations indicate split
limits of liability, the limit of liability for bodily

- injury stated as appl:cable to “each person” is

- the limit of the company's liability for all dam-
ages because of bodily mjury sustained by one
person as the result of any one accident and,

.= . subject to the above provision respecting “each

. .person”, the limit of liability for bodily injury
stated as applicable to “each accident”, is the
total limit of the company’s liability for all
damages because of bodily injury sustained by
two or more persons as the result of any one
accident. The limit of liability for property dam-
age stated as applicable to “each accident” is

.~ the total limit of the company’s liability for all
dzmages because of property damage to all
property of one or more insureds as the result of
any one accident.

(b) If the schedule or declarations indicate a single
limit of liability, the limit of liability stated as
.applicable to “each accident” is the towal limit -
.. of the company’s liability forall damages as the
* result of any one accident; provided such limit
of liability shall first provide the separate limits
required by the Virginia Motor Vehicle Safety |

8468F 4
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(e)

Responsibility Act as stated in the schedule or
declarations. - :

(c) If claim is made under this insurance and claim
is also made against any person or organization
who is an insured under the bodily injury liabil-
ity or property damage liability coverage of the
policy because of bodily injury or property
damage sustained in an accident by a person
who is an insured under this insurance, any
payment made under this insurance to or for any
such person shall be applied in reduction of any
amount which he may be entitled to recover

“from any person or organization who is an
insured under the bodily injury or property dam-
age liability coverages. . s

(d) Any amount payable under, this insurance
because of bodily injury or property damage
sustained in an accident by a person who is an
insured under this insurance shall be reduced by
all sums paid because of such bodily injury or
property damage by or on behalf of the owner
“or operator of an uninsured motor vehicle.

Any amount recoverable as damages because of
- bodily. injury or property damage sustained in
- an accident by a person who is an insured under
this insurance shall be reduced by all sums paid
because of such bodily injury or property dam-
age by or on behalf of any person or organiza-
tion jointly or Severally liable together with the
owner or operator of an uninsured motor vehicle
for such bodily injury or property damage
* including all sums paid under the bodily injury
or property damage coverage of the policy.

IV.POLICY PERIOD: TERRITORY

" This insurance applies only to accidents which

occur during the pelicy period and within the United
States of America, its territories or possessions, or
c . & _ B e

DEFINITIONS

When used in reference to this insurance (including
endorsements forming a part of the policy):

bodily injury — means bodily injury, sickness or
disease, including death, sustained by a person who
is an insured under () or (b) of the Persons Insured
provision; ' -

W e
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the owner;

hit-and-run vehicle — means a motor vehicle
which causes an accident resulting in bodily injury

10 an insured or property damage, provided,
(a) there cannot be ascertained the identity of either

the operator or the owner of such motor vehicle;
and :
(b) the insured or someone on his behalf shall have

reported the accident promptly to either the
company, or a law-enforcement officer.

insured motor vehicle — means a motor vehicle
registered in Virginia with respect to which the
bodily injury and property damage liability cover-
age of the policy applies but shall not include a
vehicle while being used without the permission of

.motor vehicle — means a land motor vehicle or

trailer other than £ 4 o

(a) a farm type tractor or other equipment designed
for use principally off public roads, while not
upon public roads,

(b) a vehicle operated on rails or crawler-treads, or

' () "a vehicle while loé:zfted for use as are;it_ience or

premises;
named insured — means the person named in the

_declarations of this policy and includes the spouse
- if aresident of the same household;

_ gccupying — means in or upon or entering into or

“alighting from;

_ property damage —means injury o or destruction
.

of (1) an insured motor vehicle owned by the named

_ insured or his spouse, if a resident of the same
. household and the contents of such motor vehicle,
. and (2) any other property (except 2 motor vehicle)

" owned by an insured and located in Virginia;

relative — means a person related' to the named
insured by blood, marriage or adoption who is a

. _resident of the same household; i
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uninsured motor vehicle — means:

(2) 2 motor vehicle with respect 10 the ownership,
maintenance or use of which there is, in at least
the amounts specified in the Virginia Motor

- Vehicle Safety Responsibility Act, neither (i)
cash or securities on file with the Virginia

L TR



Commissioner of Motor Vehicles nor (ii) a bod-
ily injury and property damage habx]uy bond or
insurance policy, applicable at the time of the
accident with respect to any person or organiza-
tion legally responsible for the use of such
vehicle, or with respect to which there is such a
bond or insurance policy applicable at the lime
of the accident but the company writing the
same is or becomes insolvent or denies coverage
thereunder; or

(o) ahit-and-run vehicle as defined.

V1. CONDITIONS
A. Policy Provisions. None of the Insuring Agree-

ments, Exclusions, Conditions or other provisions
of the policy shall apply to the insurance afforded
by this endorsement except the Conditions
“Notce", “Insured’s Duties in the Event of Loss”,
“Subrogation”, “Changes”, “Assignment”, “Can-
cellauon and “Declarations”.

. Premium. If during the policy period the number

of insured motor vehicles owned by the named
insured or spouse and registered in Virginia
changes, the named insured shall notify the com-
pany during the policy period of any change and the
premium shall be adjusted in accordance with the
manuals in use by the company. If the earned pre-
mium thus computed exceeds the advance premium
paid, the named insured shall pay the excess to the
company; if less, the company shall return to the
named insured the uneamed pomon paid by such
insured.

. Proof of Claim; Medical Reports; Proof of Loss.

As soon as practicable, the insured or other person
making claim shall give to the company written
proof of claim, under oath if required, including full
particulars of the nature and extent of the injuries,
treatment, and other details entering into the deter-
mination of the amount payable hereunder. Proof

" of claim shall be made upon forms furnished by the

company unless the company shall have failed 1o
furnish such forms within 15 days after receiving
notice of claim.

The injured person shall submit to physical exami-
nations by physicians selected by the company
when and as the company may reasonably require
and he, or in the event of his incapacity his legal

B468F
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representative, or in the event of his death his leg:
representative or the person or persons entitled v
sue therefor, shall upon each request from the com
pany execute authorization 10 enable the compan:
to obtain medical reports and copies of records.

The insured or other person making claim for dam
age to property shall file proof of loss with the
company within sixty days after the occurrence ol
loss, unless such time is extended in writing by the
company, in the form of a sworn statement setting
forth the interest of the insured and of all others ir
the property affected, any encumbrances thereon
the acrual cash value thereof at time of loss, the
amount, place, time and cause of such loss, and the
description and amounts of all other insurance cov-
ering such property. Upon the company's request
the insured shall exhibit the damaged property te
the company.

~ Withrespect to claims alleged to have arisen out of

the ownership, maintenance or use of a hit-and-rur
vehicle if the insured has not obtained a judgment
against John Doe, the liability of the uninsured
motorist may be established, as between the insured
" and the company, by filing with the company within
a reasonable time after the accident a statement
under oath that the insured or his legal repre-

sentative has a cause or causes of action arising out

-of such accident for damages against a person or
persons whose identity is unascertainable, setting
forth the facts in support thereof, and shall present
clear and convincing evidence that there was a
hit-and-run vehicle involved in Lhc accident.

Notice of Legal Action. If, before the company
makes payment of loss hereunder, the insured or his
legal representative shall institute any legal action
for bodily injury or property damage against any
person or organization legally responsible for the
use of a motor vehicle involved in the accident, 2
copy of the summons and complaint or other proc-
ess served in connection with such legal action shall
be forwarded immediately 1o the company by the
insured or his legal representative, -

Other Insurance. With respect to bodily injury 10
an insured while occupying a motor vehicle no'
owned by the named insured, this insurance shall
apply only as excess insurance over any othel
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similar insurance available to such insured and

Payment of Loss by the Company. Any amount
applicable to such vehicle as primary insurance.

due hereunder is payable
(2) to the insured, or -’
(b) if the insured be a minor to his parent or guard-

Except as provided in the foregoing paragraph, if
the insured has other similar bodily injury insurance
available to him and applicable to the accident, the

—rr e ey

company shall not be liable for a greater proportion i, o

of any loss to which this coverage applies than the - () if the insured be deceased 10 his surviving

limit of liability hereunder bears to the sum of the spouse, otherwise

applicable limits of liability of this insurance and |- (d) 1o a person authorized by law 1o receive such

such other insurance. ) payment or to a person legally entited to
5 : the damages which the payment repre-

With respect to property damage, this insurance ;:cn?:er ¢ & PREERT

shall apply only as excess insurance over any other .

valid and collectible insurance of any kind applica- - provided, the company may at ils option P?Y_ any

ble to such property damage. ¢ amount due hereunder in accordance with division

i (d) hereof.

With respect to an accident wherein an employee of | 0 hexe

a self-insured employer receives a worker's com-  G. This endorsement replaces any other provisions of

pensation award for injuries resulting from anacci- !  the policy, including any endorsement forming a

dent with an uninsured motor vehicle, such award
shall be set off against any judgment for damages
awarded for personal injuries resulting from such

part thereof, affording similar insurance with re-
spect to any damages arising out of the ownership,
" maintenance or use of an uninsured motor vehicle

P

accident. t - or a hit-and-run veh:cle
SCHEDULE
LIMIT OF LIABILI'I'Y .

Limits of L:ab:luy stated in declarauons S # - .
Single Limit o B U :
Limit of Liability stated in declarations provided such limit shall first be
Bodily Injury ~~ ~ - $25,000 each person

- ~ '$50,000 each accident
Property Damage = 520,000 each accident

Note: The following endmsemem apphes when the endorscmem number is shown on lhe declarations page.

6557 FEDERAL EMPLOYEES USING AUTOMOBILES IN GOVERNMENT BUSII\ESS

Itis agreed that the policy does not apply under the Llablllty Coverages to l.he following as msureds
- 1. The United States of America or any of its agencies;

% Any person, including the named insured, with respect to bochly injury or property damage resulting from
the operation of an automobile by such person as an employee of the United States Government while acting
within the scope of his office or employment, if the provisions of Section 2679 of Tite 28, United States
Code (Federal Ton Claims Act), as amended, require the Attomey General of the United States 1o defend
such person in any civil action or proceeding which may be brought for such bodily injury or property
damage, whether or not the incident out of which such bodily injury or property damage arose has been
reported by or on behalf of such person to the United States or the Attorney General.

21
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The following endorsement applies when the endorsement number is shown on the declarations page.

6571A.2 VIRGINIA AMENDATORY ENDORSEMENT
(Vlrglma)

Note:
Itis agreed that: :
PART1
1. The first paragraph of “Persons Insured” is

amended 1o read:

Persons Insured
The following are insureds under Part I:
(a) with respect to the owned au'lomobilé

(1) the named insured and any resident of
. - the same household,

+(2) any other person using such automo-
" -bile with the permission of the named

" insured, provided his actual operation

or (if he is not operating) his “other

actual use thereof is within the scope of

such permission, and

() any other person or organization but

only with respect to his or its liability
~ because of acts or omissions of an
insured under (a)(1) or (2) above;

(b) with respect to a non-owned auiomobi]e.' *
(1) the named insured,
(2) any relative,

provided his actual operation or (if he is not
"operating) the -other actual use thereof is
with the permission, or reasonably believed

1o be with the ission, of the ownerand . - . : '
S s " ‘The definition of “farm automobile” 1sarnended to

is within the scope of such permission, and

(3) any other person or organization not
owning or hiring the automobile, but
only with respect to his or its liability

because of acts or omissions of an -

insured under (b)(1) or (2) above.

2.. The definition of '_'owhed automobile“ is amended

to read:

“owned automobile " means

B468F
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(a) a private passenger, farm or utility autornobile
described in this policy for which a specific
premium charge indicates that coverage is
afforded,

(b) a trailer owned by the named insured,

(c) a private passenger, farm or utility automobile
ownership of which is acquired by the named
insured during the policy period, provided

(1) itreplaces an owned automobile as defined
~© in(a)above, or

(2) the company insures all private passenger,
. farm and utility automobiles owned by the
named insured on the date of such
“acquisition and the named insured notifies
the company during the policy period or
within 30 days after the date of such acqui-
sition of his election to make this and no
. other policy issued by the company appli-

- cable 1o such automobile, or

(d) atemporary substitute automobile; - _

. 'The definition of “ lernporary subsmule aummo-

blle 15 a.mended toread:

“temporary subshtute automablle means any
automobile or trailer, not owned by lh_e named
insured, while temporarily used with the permission
of the owner as a substitute for the owned automo-
bile or trailer when withdrawn from normal use
because of its breakd0wn repair, servicing, loss or
dcstmcucm

read:. ; LI
“farm automobile” means an automobile of the

truck type not used for business or commercial
purposes other than farming;

. The definition of “utility autornobile™ is amended
. toread:

“utility automobile ” means an automobile, other
than a farm automobile, of the pick-up body, sedan
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delivery or panel truck type not used for business or
commercial purposes;

6. Exclusions (g) and (h) are amended and 2 new
exclusion is added to read: )

(This policy does not apply under Part 1)

(g) to any automobile or trailer while main-
tained or used by any person while such
person is employed or otherwise engaged in
the automobile business to the extent that
the limits of liability for this policy exceed
the limits of liability required by the Vir-
ginia financial responsibility law, but this
exclusion (g) does not apply to the mainte-
nance or use of an owned automobile by

(1) the named insured; or -

(2) directors, stockholders, partners,
agents or employees of the named
insured; or

" (3) a resident of the same household as a
person described in (1) or (2) above.

. (h) to a non-owned automobile while main-
" tained or used by any person while such
person is employed or otherwise engaged in
any business or occupation of the insured,
except the automobile business, but this
exclusion (h) does not apply to a private
passenger automobile operated or occupied
by the named insured or by his private
. chauffeur or domestic servant, or a trailer
used therewith or with an owned automo-
bile. .

() to the ownership, maintenance, operation,
use, loading or unloading of an automobile
ownership of which is acquired by the
named insured during the policy period or
any lemporary substitute automobile there-
for, if the named insured has purchased
other automobile liability insurance appli-
cable to such automobile for which a
specific premium charge has been made.

PARTII

The Expenses For Medical Services portion of the pol-

icy is deleted in its entirety and replaced by the follow-
ing:

23

The company agrees with the named insured, subject to
al] the provisions of the policy except as modified
herein, as follows: =
Coverage Designations

C1 - Medical Expense Benefits

P3 - Income Loss Benefits

The coveraée designation entered on the declarations
page indicates the benefits applicable.

Section I
Medical Expense Benefits

The company will pay, in accordance with Sections
38.2- 2201 or 46.2 - 465 of the Code of Virginia, 1o or
on behalf of each injured person, medical expense bene-
fits as a result of bodily injury caused by accident and
arising out of the ownership, maintenance or use of a
motor vehicle as a motor vehicle.

Exclusions
This insurance does not apply:

(a) 1o bodily injury sustained by any person
who intentionally causes injury to himself;

(b) 1o bodily injury sustained by any person 1o

_ the extent that benefits therefore are in
.. - whole or in part payable under any work-
© 7 77 men’s compensation law, employer’s dis-
. ability benefits law or any other similar law;
" (c) to bodily injury sustained while occupying
the insured motor vehicle while used as a
public or livery conveyance, but this
.=, exclusion does not apply with respect to any
o . insured motor vehicle designated in the pol-

-icy as a public or livery conveyance;
(d) to bodily injury sustained by any person
’ while occupying a motor vehicle, unless
such person has or reasonably believes he
has the permission of the owner 10 use such
motor vehicle and the use is within the

scope of such permission;

(e) 1o bodily injury sustained by the named
insured or any relative while occupying any
motor vehicle owned by or furnished .or
available for the regular use of such named
insured or relative and which is not an
insured motor vehicle;

(f) to bodily injury due to war whether or not
declared, civil war, insurrection, rebellion
or revolution, or any act or condition
incident to any of the foregoing.

B468F
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Definitions

The definitions under Part ] of the pohcy apply 0 Pan
Il except as modified herein:

“bodily injury” means bodalj inju s:ck:ness or dxs-
ease, including death resuiung t.here rom
“injured person” means .

. (a) the named insured or any relative who sus-
tains bodily injury while occupying a motor
vehicle, orif struck by a motor vehicle while
not occupying a motor vehicle;

(b) any other person who sustains bod:ly mjury
- while occupying 3

(¢)) the insured motor VChJClE' 4

(2) a non-owned automobile which the

named insured or relative is operaling;
or

(3) atemporary subslilul; automobile;

“insured motor vehicle“ mea:ls a moxor vehicie with
respect to which

(a) the named insured is Lhe owner; and

‘(b) the bodily injury hablluy or the property
damage habnuy msu.rancc of the policy
applies; and -

" (c) the insurance u.nder this coverage applies
and for which ; a spemﬁc premmm has been

' cha.rged
mednca] expense’  means al! reasonable a.nd necessary
expenses for medical, hospital,” chiropractic, x-ray,
professional nursing, denal, surgical, ambulance, pros-
thetic and rehabilitation services, and funeral expenses,
incurred wuhm three years aﬁer the date of the accident,

medlca] expense insurance” means any motor vehicle
insurance providing benefits for medxca] expenses with-
out regard 1o fauly; - : s

“motor vehicle” means a self-pro'pelled land motor
vehicle or trailer other'than (1) a farm t tractor or
other self-propelled equipment designed for use princi-
pally off publ?:roads wﬁﬂe not upon public roads, (2)
a vehicle operaied on rails or crawler treads, or (3) a
vehicle located for use as a residence or premises;

“named insured” means the individual or organization
named as named insured in the declarauons

“non owned automobile” means a motor vehicle
which is not

(a) used és a public dr‘ livery conveyance; or

24

(b) owned by or furnished or available for the
regular use of either the named insured or
any relative; or

(c) a lemporary'subsmu‘te automobile;

“occupying” means in or upon or emering or alighting
from; .

“relative” means a person related to the named insured
by blood, marriage or adoption, including wards or
foster children, who is a resident of the same household
as the named insured.

Limi:s'orLiabnity
Regard]ess of the number of:

1. persons or orgamzauons who are msu.reds under
. this policy,

2. persons who sustain bodily injury, or

3. claims made or suits brought on account of bodily
~injury,

l.hB company’s llab:hiy for MEDICAL EXPENSE
S 1o or on behalf of any one person who
suslams bo-dx]y injury shall not exceed:

“(a) the limit of liability for Medical Expense Bene-
fits stated in the declarations as applicable to
.. each injured person when there is only one

- msured motor, vel'ucIc or ...

‘ f(b) the sum of the hlghcsx hmu.s of liability for
- iv'Medical Expense Benefits stated in the
¢ ..+ - declarations as applicable to each injured per-
< ..+ .son for each insured motor vehicle up to a
..~ maximum of 4, when the medical expense costs
-incurred by the injured person exceed the limit

g hof liability for any one vehicle so msm'ed

If other valid and collectible medical expeme insurance
is applicable to the bodily injury of an injured person,
the benefits shall be pald accordmg to the following
order of priority:

- (a) the medical expense insurance of the owner of
* ‘ the motor vehicle the injured person was occu-
pying at the time of the accident.

(b) the medical expense‘insu:a:icé of the operator
.of the motor vehicle the injured person was
occupying at the time of the accident.

(c) the medical expense insurance of the mjured
: person.

However in no event shall any mjured person co]lect
more than his actual medical expense incurred asaresult
of an accident from this or any other motor vehicle
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insurance policy or combination of such policies pro-
viding medical expense insurance applicable to such
accident.

Section I
Income Loss Benefits

The company will pay, in accordance with Sections
38.2 - 2201 or 46.2 - 465 of the Code of Virginia, 1o or
on behalf of each inf'u:ed person, income loss benefits
as a result of bodily injury caused by accident and
arising out of the ownership, maintenance or use of a
motor vehicle as a motor vehicle.

Exclusions

The exclusions contained in Section I also apply to
Section II and the insurance under Section II not
apply to bodily injury sustained by any person in the
course of his occupation while engaged (1) in duties
incident to the operation, loading or unloading of, or as
an assistant on a public or livery conveyance: or com-
mercial automobile, or (2) in duties incident to the repair
or servicing of automabiles. s im

Definitions

The definitions under Section I apply to Section I and
under Section II:

“income loss” means an amount equal to the loss of
income incurred by an injured person usually engaged
in a remunerative occupation, within one year after the

date of the accident, and as a result of disability caused
by the accident. -~ =

“income loss insurance” means any motor vehicle

insurance providing benefits for income loss.

Limits of Liability . - i ;

Regardless of the number of:

1. persons or organizations who are insureds under

~ this policy, ' T

2. persons who sustain bodily injury, or

3. claims made or suits bi'oughi on account of bodily
injury, 5 _

the company's liability for INCOME LOSS BENEFITS

to or on behalf of any one person who sustains bodily

injury in any one motor vehicle accident shall not
exceed:

(a) $100 per week for income loss when there is
only one insured motor vehicle, or

(b) $100 per week for income loss, multiplied by
the number of insured motor vehicles up 10 2
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maximum of 4, when the income loss incurred
by the injured person exceeds the limit of liabil-
ity for any one vehicle so insured.

In no event shall the limit of liability exceed S400 per
week for any one injured person in any one accident.
Income loss is computed from the first work day lost as
aresult of the accident up to the date the injured person
is able 1o return to his usual occupation or the date of
death of such injured person, whichever occurs first.

If other valid and collectible income loss insurance is
applicable 10 an injured person, the benefits shall be paid
according to the following order of priority:

(a) the income loss insurance of the owner of the
motor vehicle the injured person was occupying
at the time of the accident;

"+ (b) the income loss insurance of the operator of the
motor vehicle the injured person was occupying
at the time of the accident;

B ,(cj the income loss insurance of the in juréd person.

However, in no event shall any injured person collect
more than his actual income loss incurred as a result of
an accident from this or any other motor vehicle insur-
ance policy or combination of such policies providing
income loss insurance applicable to such accident.

Any payments made by the company under this insur-
ance shall be applied in reducuon of the amount of
damages which because of bodily injury sustained in the
same accident, such injured person may be entitled to
recover from the company under insurance afforded by
this policy for bodily injury liability or protection
against uninsured moltorists.,

CONDITIONS

The Conditions of the policy apply to Part II except as

modified herein: - : ’

1. Notice. In the event of an accident, the company

- ** requires that written notice containing particulars
sufficient to identify the injured person and also
reasonably obtainable information respecting the
lime, place and circumstances of the accident shall
be given by or on behalf of each injured person to
the company or any of its authorized agents as soon
as practicable. The failure or refusal of the injured
person to give such notice shall not relieve the
company of its obligation to pay unless such failure
or refusal prejudices the company in establishing
the validity of any claim under this coverage. If any
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injurcd person or his legal representative shall insti-
tute legal action to recover damages for bodily
injury against a person or organization who is or
may be liable to in tont therefor, a copy of the
summons and complaint or other process served in
connection with such legal action shall be for-
warded as soon as practicable to the company by
such injured person or his legal representative.

Action Against Company. No action shall lie
against the company unless as a condition precedent
thereto, there shall have been full compliance with
all the terms of this insurance.

Medical Reports; Proof of Claim. As soon as
practicable the injured person or someone on his
behalf shall give to the company written proof of
claim under oath, if required, including full particu-
lars of the nature and extent of the injuries and
treatmentreceived and contemplated and such other
information as may assist the company in determin-
ing the amount due and payable. The injured person
shall submit to physical examinations by physicians
selected by the company at the expense of the
company when and as often as the company may
reasonably require.

.The injured person, or in the event of his incapacity

or death, his legal representative, shall upon each
request from the company execute authorization 1o
enable the company 1o obtain medical reports, cop-
ies of records and information with respect to loss
of income. The company may require that the
injured person, as a condition for receiving income
loss benefits, cooperate in furnishing the company
reasonable medical proof of his inability to work.

. Policy Period; Territory. This insurance applies

. only to accidents which occur during the policy
period within the United States of America, its
territories or possessions, or Canada.

Subrogation. In the event of any payment under
Section II - Income Loss Benefits, the company

" shall be subrogated to all the injured person’s rights
of recovery therefor against any person or organi-
zalion and the injured person shall execute and
deliver instruments and papers and do whatever else
is necessary to secure such rights. The injured
person shall do nothing after loss to prejudice such
rights.

8468F
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PARTIII

The Comprehenswe insuring agreemem is
amended to read as follows:

Coverage D(1) - Comprehensive (excluding
Collision) _

To pay for loss caused other than by colhsxon 1o
the owned automobile or 10 a non-owned auto-
mobile. For the purpose of this coverage, break-

age of glass and loss caused by missiles, falling
objects, fire, theft or larceny, explosion, earth-

quake, windstorm, hail, water, flood, malicious
mischief or vandalism, riot or civil commotion,

or colliding with a bird or animal, shall not be
deemed to be loss caused by collision.

2. The preamble to the “Definitions™ provisions is
- amended to read: J .

Definitions.

The definitions of “named insured”, “relative”,
“temporary substitute automobile”, “prwalc
passenger automobile”, “farm automobile”,
“utility automobile”, “automobile business”,
. “war”, and “owned automobile” in Part I apply
to Pan III, but “owned automobile™ does not
include, under Part ITI, (1) a trailer owned by the
named insured on the effective date of this
policy and not described herein, or (2) a trailer
ownership of which is acquired during the pol-
icy period unless the company insures all pri-
vate passenger, farm and utility automobiles
and trailers owned by the named insured on the
date of such acquisition and the named insured
notifies the company during the policy period
or within 30 days after the date of such acquisi-
tion of his election to make this and no other

- policyissued by the company apphcabla tosuch
* trailer.

3. The deﬁni_tion of “insured” is amended to read:

“insured” means:
~ (a) with respect to an owned automobile
(1) the named insured, and

(2) any person or organization (other than
a person or organization employed or
otherwise engaged in the automobile
business or as a carrier or other bailee
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for hire) maintaining, using or having
custody of said automobile with the
express or implied permission of the
named insured and within the scope of
such permission;

(b) with respect to a non-owned automobile,
the named insured and any relative while
using such automobile, provided his actual
operation or (if he is not operating) the other
actual use thereof, is with the express or
implied permission, or reasonably believed

to be with the permission, of the ownerand 2.

is within the scope of such permission.

4. Exclusion (c) is amended to read:

This policy does not apply under Part II

(c) to loss to a non-owned automobile arising
out of its use by the insured while he is
emgloyed or otherwise engaged in the: ~

(1) automobile business; or

(2) any other business or occupation of the
insured, but this exclusion (c)(2) does-
not apply to a private passenger auto-
mobile; i :

CONDITIONS

1. The “Premium” Condition is amended to read:

Premium

If the named insured disposes of, acquires owner-
ship of, or replaces a private passenger, farm or
utility automobile or, with respect to Part 1], a
trailer, any premium adjustment necessary shall be
made as of the date of such change in accordance
with the manuals in use by the company. The named
insured shall, upon request, furnish reasonable

- proof of the number of such automobiles or trailers
and a description thereof.

The “Assistance and Cooperation™ Condition is
amended to read:

Assistance and Cooperation of the Insﬁred

Parts I and 11 - The insured shall cooperate
with the company and, upon the company’s

. .request, assist in making sewlements, in the

conduct of suits and in enforcing any right of

- contribution or indemnity against any person or

organization who may be liable to the insured
because of bodily injury, property damage or
loss with respect to which insurance is afforded
under this policy; and the insured shall attend
- hearings and trials and assist in securing and
giving evidence and oblaining the attendance
-of witnesses. The insured shall not, except at
his own cost, voluntarily make any payment,
assume any obligation or incur any expense
other than for such immediate medical and sur-
gical relief to others as shall be imperative at
_the time of accident.

Note: The following endorsement applies when the endorsement number is shown on the declarations page.

The failure or refusal of the insured 10 cooperate with or assist the company which prejudices the company's defense
of an action for damages arising out of the operation or use of an automobile shall constitute non-compliance with

6589 ASSISTANCE AND COOPERATION OF THE INSURED
(AUTOMOBILE LIABILITY INSURANCE)

(VIRGINIA)

the requirements of the policy that the insured shall cooperate with and assist the company.

27
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Note:

The following endorsement applies when the endorsement number is shown on the declarations page.

6778 OUT-OF-STATE INSURANCE ENDORSEMENT

It is agreed that, subject to all the prows:ons of the policy except where mod:ﬁed herein, the fonowmg provision
is added:

Note:

If, under the pmvnsxons of the motor vehxcle financial responsibility law or the molor veh.lc]e compulsory
insurance law or any similar law of any state or province, a non-resident is reguired 10 maintain insurance
with respect to the operation or use of a motor vehicle in such state or province and such insurance
requirements are greater than the insurance provided by the policy, the limits of the company’s liability and
the kinds of coverage afforded by the policy shall be as set forth in such law, in lieu of the insurance otherwise
provided by the policy, but only 1o the extent required by such law and only with respect to the operation
or use of a motor vehicle in such state or province; provided that the insurance under this provision shall
be reduced o the extent that there is other valid and collectible insurance under this or any other motor

vehicle insurance policy. In no event shall any person be entitled Lo receive duphcate paymems for the same
elements of loss.

The followiﬁg endorsement applies when the endorsement number is shown on the declarations page.

6822F.4 RENTAL AND TRAVEL EXPENSE REIMBURSEMENT -
OWNED PRIVATE PASSENGER AUTOMOBILES ONLY
' COVERAGE R1

In cons:derauon of the premium at ‘which lhe policy is -
wrilten, it is agreed that in the event of aloss to an owned
private passenger automobile with respect to which
msurance under the Comprehensive coverage is
afforded and which is designated in the declarations as

(b) if it can run, when it is left at the shop
for agreed repa:rs

“This rexmbursement or paymem

sub_]ect 1o this endorsemem ; T 1, apphes only lf the loss to such owned auto-
A. Expense for Rental of i Substltute Autornoblle et 5 o e
(a) is either caused by collision or, (except
_ The company wﬂl ol 0 r as hereinafter provided), is a loss to
1. reimburse the named insured for the 'ap};ﬁgs.?gdcomprehenswe R
expense of the rental of a substitute of i
equivalent type and purpose for such owned (b) results in such owned automobile being
automobile for a period commencing with continuously withdrawn from normal
- the first of the number of days for which -use for a period in excess of 24 hours;
expense for such rental is incurred. Reim- '
bursement for any one such period shall not - <2. terminates, regardless of the expiration of
exceed the amount of such expense (exclu- " the policy period, at the end of the number
sive of mileage charges) as is necessarily . of days which would, with the exercise of
and actually incurred by the named insured .. due diligence and dispatch, be required to
nor, in any event, a total of $16 for any one repair or replace such owned automobile,
day; or and
2. pay the named msured 10 per day' if the 3. appiies in addition to the limits of llﬂbl]ll}'

named insured does not rent a subslitute
automobile during the period that begins
when such owned automobile:

(a) cannot run due to loss; or

8468F

28

otherwise applicable under such insurance
as is afforded by the policy with respect to
loss to such owned automobile, and shall
not be subject to the application of any
deductible thereunder.
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B. Comprehensive or Collision Deductible

The company will reimburse the named insured for
any deductible amount applicable to the Compre-
hensive and Collision coverages in effect on a
rented substitute automobile, if the insured is
legally liable for such deductibie amount.

C. Travel Expense

The company will reimburse the named insured, if
the loss to such owned private passenger automo-
bile occurs more than 50 miles away from the
named insured’s residence, for

1. commercial transportation expense
incurred by

(i) the named insured,
(i) his spouse,and
(iii) any relative,

who was occupying such owned automo-

bile at the time of such loss, from the site of

such loss to the named insured’s residence

or to his destination (at the option of the
" named insured). ‘

2. necessary and reasonable extra expense
~ incurred for meals and lodging by the
" named insured, his spouse and relatives dur-

ing a period commencing on the date of

~.. such loss and ending on the date of arrival

at the named insured’s residence or destina-

tion or at the end of the fifth day following

the date of such loss, whichever occurs first.

3. necessary and reasonable extra expense for
meals, lodging, and commercial ransporta-
_tion incurred by the named insured or some
other person designated by him for the pur-
pose of returning such repaired owned auto-
mobile from where it was repaired to the
named insured’s residence or destination.

.- This reimbursement or payment applies only if the
loss to such owned automobile is either caused by
collision or is a loss to which the Comprehensive
coverage applies.

LIMITS OF LIABILITY

The limit of the company’s liability for reimbursement
or payment 1o all persons for:

1. “Expense for Rental of a Substitute Automo-
bile” and “Comprehensive or Collisior Deduct-
ible™ shall not exceed the total sum of $400 for
any one OCCWITENCE; : s

2. “Travel Expense” shall not exceed $400 for any

one occurrence.

~ EXCLUSIONS

Coverage R1 does not apply to the extent that any
reimbursement for wansportation expense is paid or
payable 10 the named insured as a result of the theft of
the entire owned private passenger automobile.

DEFINITIONS :
Loss — means each direct and accidental loss of or

damage to the owned private passenger automobile or
its equipment.

“Relative —means a person related to the named insured

or his spouse by blood, marriage, or adoption, who is a
resident of the same household.

Spouse —means a named insured’s spouse, if aresident
of the same household. = =~ - "~

OTHER PROVISIONS

In the event of loss to which the insurance under thiis
endorsement applies, the named insured shall

(a) give notice thereof as soon as practicable to the
company or any of its authorized agents; and

- - (b) furnish the company with proof, within such
period of time and in the form of such evidence
as the company may reasonably require, of the
amount, reasonableness and necessity of the
‘expenses actually incurred and for which claim

- is made.

Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6889FF AMENDMENT OF COVERAGE S

In consideration of the premium chai"ged. it is agreed the following provision is added to Coverage S and applies
to Death Indemnity and Dismemberment and Loss of Sight Benefits:

“The amount otherwise payable under Coverage S for death or loss under Table Iis doubled for an insured
who, at the time of the accident, is using the vehicle's complete restraint system as recommendad by the

vehicle's manufacturer.”

8468F
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Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6893B AMENDMENT OF COVERAGE D

In consideration of the premium cha.rged it is agreed that the following change is made in Part Il — Physical
Damage:
Supplementary Payments.
Item (a) is replaced by the following:
*(a)to reimburse the insured for ransportation expenses incurred during the period commencing 48 hours after
a theft covered by this policy of the entire automobile has been reported to the company and the police, and
terminating when the automobile is returned to use or the company pays for the loss; provided that the

company shall not be obligated to pay aggregate expenses in excess of $16 per day or totaling more than
$400;"

Note: The following endorsement applies when the endorsement number is shown on the declarations page.

6989AG AMENDATORY ENDORSEMENT

In consideration of the premium charged, it is agreed the following changes are made in the policy:

1. PARTI - LIABILITY : - 3. CONDITIONS

The definition of “non-owned: sutomobile” i a. The following is added to Condition 13.,
changed to read: “Changes":

“non-owned automobile” means an automo-

bile or trailer not owned by, or furnished for the . 31he: Sene Corporition: Commissios

approves a revision which broadens the

regular use of: coverage of this policy without additional
(a) the named insured; or . premium, this policy will automatically
- G -. provide the broadened coverage as of the

W s day the revision i cffective.
(1) Lhe aulomoblle is Ol'h.aS men dBSCnbed b The ﬁl’Si wagraph Of Condluon 15 “CBnCCl-

on the declarations page of a liability lation”, is changed to read:

- policy .wu.hm the preceding 30 days; 15. Cancellation. This policy may be can-

and o _ ) celed by the insured named as named

(2) the named insured or a relative who : : insured in the declarations, or his duly

does not own such automobile is the . constituted attorney-in-fact by mailing

driver. to the company written notice stating

= when thereafter the cancellation shall

A temporary substitute automobile is not con- be effective. The company may waive
sidered a non-owned automobile. . . these requirements by confirming the

2. PARTIII - PHYSICAL DAMAGE ’ date and time of cancellation to the

o named insured in writing.
The definition of “non-owned automobile” in Part ”

I as amended above applies to Part III. , c. The following Condition is added:

9468F
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19. Premium Changes. The premium for

this policy is based on information the
company has received from the named
insured or other sources. The named
insured agrees that if any of this infor-
mation material to the development of
the policy premium is incorrect,
incomplete or changed, the company
may adjust the premium accordingly
during the policy period; and to coop-
erate with the company in determining
if this information is correct and com-
plete, and to advise the company of
changes in this information.

Any adjustment of this policy’s pre-
mium will be made using the rules in
effect at the time of the change.

Premium adjustment may be made as
the result of a change in:

1. automobiles insured by the policy,
including changes in use.

2. drivers, driver’s age or driver’s
marital status.

31
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3. coverages and coverage limits.
4, rating territory.

5. eligibility for discounts or other pre-
mium credits.

d. The following Condition is added:

20. Change of Residence. If the owned

37

automobile becomes principally
garaged in another state and the named
insured is a risk still acceptable to the
company at the time the company is
notified of the change, the company
shall replace this policy with the policy
form currently in use in the new state
of garaging. The word “state™ means
one of the United States of America,
the District of Columbia, or a province
of Canada.

If termination of this policy is initiated

by the company, it will be done in
accordance with Virginia law.
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PARTIAL TRANSCRIPT 1

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

STATE FARM FIRE AND CASUALTY

COMPANY ,

Plaintiff,

AT LAW 31102

BARBARA COTCHAN, et al.

Defendants.

- = = = =X

Circuit Courtroom 3
Prince William County Courthouse
Manassas, Virginia

Friday, March 25, 1994

The above-entitled matter came on to be heard

before the HONORABLE RICHARD B. POTTER, Judge, in and for

the Circuit Court of Prince William County, in the

Courthouse, 9311 Lee Avenue, Manassas, Virginia, beginning

at 10:25 o’clock a.m.

APPEARANCES:

On Behalf of the Plaintiff:
EDWARD H. GROVE, III, ESQUIRE
On Behalf of the Defendant:

THOMAS McGRATH, ESQUIRE
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THE COURT: All right. Well, let me tell you
what my decision is and I want to review my analysis as
best I can from the case law having revieweé'the case law.

This case is proceeding pursuant to the motion
for declaratory judgment that was filed on March 8th,
1994. I assume we'’re proceeding under Section 801.184
seeking a declared judgment from this Court and asking
this Court to interpret the statute, egquivocal statute in
the insurance policy.

Both the parties have moved for summary
judgment in this case and the Court has considered the
pleadings together with the legal memorandums and
stipulations filed by counsel in thié case. And I'll
proceed under Rule 318. There appears to me to be no
material facts generally in dispute, so I think it’s safe
for the Court to proceed in summary judgment in this
matter.

First of all, as to the finding of facts, the

Court accepts the stipulations filed by the parties on

a1
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March 17th, 1994. Secondly, as to the finding of law,
pass it on the validity of exclusion E contained in the
policy, the Court, it seems to me, pursuant to the Gandy
case, should really take a three step analysis.

The first is whether or not the exclusion or
exclusionary provision is clear and unambiguqus as counsel
has argued. Here, obviously, what it exclud;s is the
uninsured motor vehicle from the statutory mandate of
guote "a motor vehicle"™. The Court finds that in its
terms, the exclusion is clear and unambiguous.

The second test is whether the exclusion
applies factually to this case. And the Court finds,
after reviewing the stipulation and argument of counsel
that, in fact, the answer to that question or test is also
in the affirmative. The motor cycle in the case would
clearly be an uninsured motor vehicle as defined by the
exclusion. |

The third test is wheéher the exclusion is
valid. It seems to me this might be a two part test.

One, as counsel has argued -- and he hit one part of the
argument but not the other, and that is, is it reasonable,
and secondly, is it alloﬁed under the statute?

And perhaps the biggest portion of that test,
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it seems to me, is whether or not it is contrary to the
statute or to public policy as some cases have said. If
so, clearly, the minimum requirements regquired in
38.2-2201 must apply.

The test is -- what is contrary or contrasting
or in conflict with the statute, it seems to me, is
defined by the Jerrell case where the Court'says if the
sfatute provisions would provide coverage, but the policy
provisions would not, there could be no greater conflict.

So, the test may well be whether or not
coverage is allowed or not, but as I said before, I have a
problem with that definition of the test because whenever
you have an exclusion, you’re limiting the coverage.

Judge Johnson said in the Traveler case the test is, as
stated in the Saey case, is whether the exclusion lessens
the coverage below the minimum of the statutes.

If the test is of this canflict, is coverage
or non-coverage or lessening or non-lessening, then it
seems to me that Gandy woﬁld not be an appropriate
decision, that case would be in error. There clearly was
in conflict, they admitted on the one hand that a forklift
was a motor vehicle, but on the other hand said that well,

this exclusion was appropriate and reasonable in this
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case. And the exclusion, of course, would mean no
coverage in that case, even given the statute.

I think the real reason, as counsel has
pointed out, as stated in that case was in a simple
sentence. where they said, "The insurer, in-wr%ting a
contract, indemnify and reimburse for miéfortunes of the
highway travelers is the basis of this statéte.“ In that
case, of course, the accident involved a forklift on
private property.

Seems to me the test then is not so much
whether it’s in conflict with the statute, but does the
exclusion affect the very purpose of the indemnity
contract or the indemnity covered by the statute.

The Baker case also does not pass the test
because in that case it was clearly in céntrast, but they
said well, you’ve got workmen’s comp. available and
therefore, you’ve got conditional remedies. And again, I
think in terms of Gandy and Baker, we have to note that
tbey're not passing directly on 38.2-201 exclusively.
But, still, I think to try to determine what the test is
makes it very difficult given these cases.

In the Carey case, which is noted by the.

parties, the Court said thatd[4interpret that the
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statutory language to mean a minimum coverage for those
risks not clearly excluded by the policy language. And
the test of conflict, as I’ve said, it seems to me is not
just one of coverage versus non-coverage or lessening or
non-lessening, but whether the exclusion is rgasonable in
light of the public policy, if you will, or the basic
principle that underlines the statutory pro;isions.

In other words, will the exclusion
substantially affect the underlying purpose of the policy?
Clearly, it will not for forklifts on private properties,
it will not where there is other protection available,
especially statutory protection like workmen’s comp.

The test then, it seems to me, is the intent
of the legislature in creating this statute. Where the
language is clear, as you know -- and the Courts have
repeatedly said where the language is clear, and then we
can look solely to the statute itself.

I have a great deal of problems with the
language in this statute. In fact, I find the language in
this statute is not clear.

The test for ambiguity, as pointed out in
Moore versus Gelles at 239 Va., 239, is where the language

is difficult to comprehend, is of doubtful import, or

45

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
4118 LEONARD DRIVE
FAIRFAX VIRGINIA 22030

1703 591.313¢6

g s - SIS T T e TR YT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

lacks clearness and definiteness -- and 1 think that’s the
best description of this clause of the statute I’ve ever
seen.

I think it is ambiguous. If it is ambiguous,
the Court then can look to extrinsic evidence of
legislative history. However, in this case I‘ve had no
evidence offered. I cannot conclude and I eannot decide
why the legislature has not acted, quite frankly, since
Judge Johnson’s case, but they have not.

Therefore, while the Plaintiff’s assessment of
the intent of the statute may be correct, that is that
this exclusion may be reasonable, may be cleaf, as I say,
it may, in fact, be reasonable, it is clearly in conflict
with the purpose of the statute to limit a motor vehicle
to a uninsured -- or insured motor vehicle.

I do find it hard to believe that the
legislature intended that such a vehicle would be covered
by insurance, that such an exclusion is in-conflict with
the statute and without any kind of reasonable or rational
basis based on any kind of legislative intent, I’1l1l have
to assume that the legislature, especially after the
recent litigation, is aware of the status of this statute,

has taken no further action. And, in fact, any further
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clarification of this statute, it seems to me, is going to
have to come from the legislature.

Having said all that, I think the motion for
summary judgment of the plaintiffs must be denied, and the
motion for summary judgment, it seems to me, must be
granted in this case.

I will ask you, Mr. McGrath, éo prepare an
order reflecting the Court’s decision, if you will, and
circulate that for endorsement.

MR. McGRATH: Yes, Your Honor.

"\. ‘f : i i i,"
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IN THE CIRCUIT COURT OF PRINCE WILLIAM

STATE FARM FIRE & CASUALTY CO.,

-VS -

Plaintiff,

LAW NO. 31599

BARBARA E. COTCHAN,

Defendant.
- - - - - - =-x
Circuit Courtroom No. 3
Prince William County
Courthouse

Manassas, Virginia
K N

Friday, May 27, 1994

The above-entitled matter came on to be heard

before the HONORABLE RICHARD B. PbTTER, Judge, in and for

the Circuit Court of Prince William County, in the

Courthouse, Manassas, Virginia, beginning at 10:30 o‘clock

a.

m.
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THE COURT: Well, as counsel has stated, we start

with the given facts that were stipulated by counsel and
T

filed herein, I believe, dated March 17th, 1994 and it

started from that position.

The issue before this Court, in this case, is
whether or not Exclusion E contained in the Cotchan policy
is directly contrary to the minimum requirements mandated
by Section 38.2-2201 of the Code of Virginia.

This Court had reviewed, as Judge Johnson had in the

Wells case previously, the law of Virginia in trying to

make a determination as to what the ultimate issue or test

would be in answering that issue. And the Court
determined that there were, in essence, three tests,
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somewhat related tests, but three tests.

The first one was whether or not the exclusion, in
this case Exclusion E of the policy, was clear,
unambiggous and reasonable. The Court found last time
based on the evidence I had before me, that this initial
test, which has three parts to it, should be answered that
it was, and the provision as clear, that the provision is
unambiguous, and that the provision is reasonable.

The second test was whether or not the exclusion
applies factually to this case, and I hear no dispute from
either counsel that that’s the case under these
circumstances, if, in fact, that the exclusion applies,
this particular individual riding a motorcycle would not
be covered. It would be an exclusion thét applies to this
individual. So I think, factually, it’s appliciable in
this case we can eliminate the second test because that
seems to be conceded.

And the third test, is whether or not the exclusion
is contrary to the stétute. As I say these tests are
somewhat interrelated. It seems to me the argument can be
made that the reasonable tests and contrary tests are
clearly related.

The Court ruled, at thgt time, that having found it
9

o
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was clear, unambiguous and reasonable, it still was
contrary to the statute, and I tried to go through and
recite what I thought was the background for what the
actual test is, in terms of the contrariness.

I want to go through and review what my finding is
today because I'm going to change my position today and
reverse my holding from that March hearing. And I'm going
to do that for several reasons which I will recite to you,
and I'll also recite for the record so you might use it,
but it’s important to point out that my reasoning is not
based solely on Judge Johnson’s case.

While I certainly respect Judge Johnson, he’'s
clearly given it a review, he’s struggling witﬁvthe same
issues that I’'ve got to struggle with in this process.
But I want to go through as best I can why I’'ve reached
the change in this decision so you understand where --
what the basis of my decision is.

First of all with regards to the clearness and
whether or not the revision is ambiguous, I think that we
have to agree that the provision is not ambiguous. It
speaks of -- it excludes uninsured motor vehicles, and if
this is an uninsured motor vehicle then, as I say, this

policy would not cover this individual in this case. I
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think it’s clear and unambiguous.

The third test of this, the third consideration of
this first test, is that of reasonableness and whether or
not this is a reasonable exclusion.

Now Judge Johnson struggles with reasonableness, as
I do. But he concludes in his case, in his second case,
that it is a reasonable exclusion of medical payments.

The Court finds, as I said earlier, that this is a clear
and unambiguous exclusion and it is a reasonable exclusion
that reasonably excludes medical payments where the
vehicle is not an insuréd motor vehicle.

The question, of course, is why is this particular
provision reasonable. We really didn’t get into that in
great detail last time but I find four reasons for that.

Number one, I agree with Judge Johnson’s conclusion
that this finding of a reasonable provision is as
reasonable -- I think that was his language -- is as
reasonable as the exclusion in the case of Baker vs. State
Farm which is found at 242 VA7 4, 405 SE2d 624, 1991 case.

The second reason I think it’s reasonable is the
purpose of this statute. And in reviewing this, the
language of the statute itself, it’s clear that the

statute begins with the folloq;n language: "Upon reguest
‘_’ -
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of an insured, each insurer licensed in this Commonwealth
issuing or delivering any policy or contract of bodily
injury or property damage, liability insurance covering
liability arising from the ownership, méintenance or use
of any motor wvehicle shall provide on payment of the
premium, as a minimum coverage", little 1, "to persons
occupying the insured motor vehicle", and double i, "to
the named insured and while resident of the named
insured’s household, the spouse and relatives of the named
insured, while in or upon, entering or alighting from, or
through being struck by a motor vehicle while not
occupying a motor vehicle,Athe following health care and
disability benefits for each accident", colon, and then it
lists the different benefits.

The purpose of the statute, it seems to me, is
conditioned on the request of the insured. There’s no
doubt that under these circumstances, if the vehicle in
this case was covered, it was not at the request of the
insured. 1In fact, here you have a vehicle that was not,
clearly not covered by the insured’s policy or at his. -
request.

What the statute says, it seems to me, is, if the

insured requests these thingst_here's the bare minimum
N

RUDIGER & GREEN REPORTING SERVICE
CERNNITD VERBAYTIM R[ PORTERS
4116 LEONARD DRIVE
TAIRTAX VIRGINIA 22030

(70 S99 319




(<]

10

11

12

13

14

15

16

17

18

19

21

22

23

14

that the insurance company may offer the insured.

It is also clear by the case law, and that’s the
third reasonableness, it seems to me -- that the exclusion
is permitted under case law for several reasons. It’s
permitted first of all because there’s no express
exclusion provision or prohibition, if you will, for
exclusion in this particular statute and it’s also then
recognized by case law, both in the case of State Farm
Mutual Auto Insurance Company versus Gandy at 238 VA 257,
383 SE 717, a 1989 case, and in the case of Baker, which
I've just cited, and which Judge Johnson took into
consideration in his last opinion.

There’s no doubt that an exclusion is alléwed. fhe
exclusion must meet the three tests of being clear,
unambiguous, and reasonable. And the final test that it
must not be contrary to the statute. So I think, given
the purpose of this statute, I think it makes this
particular exclusion reasonable.

As I said the third reason is, I think the exclusion
is easily identifiable. 1It’s clear to everyone that . -
what’s excluded here is the nature of the motor vehicle.
That is, that it must be an insured motor wvehicle,

otherwise it’s not going to be covered. Exclusion applies
| oy
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to it

The fourth reason, I think, is the practical effect
of the exclusion which, I believe, Counsel argued last
time. and which is the simple and practical argument that
if an insured owns five -- well, let me put it another
way.

If a person owns five automobiles, why should he
provide this coverage on all five automobiles, if he's
going to be covered by this provision. Why not provide
the insurance and elect it only on one automobile, and
then argue that the other four automobiles are covered by
this particular provision.

But what that does is deprive the insuraqge company
of its ability to negotiate this policy provision, and
clearly is contrary to the purpose of this statute which
turns upon the request of an insured.

Because in that situation, you have no requests to
cover the additional four vehicles and yet the net and
practical effect is, according to the person and according
to the defendant in this case, is there coverage? And so,
I think for that reason, this is a reasonable exclusion of
the type of vehicle and therefore is a reasonable |

provision in the policy. That was my reasoning before and

23
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it continues to be my reasoning today for finding that
it’s a reasonable exclusion.

In terms of the Court’s decisions on exclusions,
I've already referred to the Gandy case in 1989. Clearly,
that’s oﬁe of the first cases which allowed the insured to
exclude, in that case, a forklift, as part of the
definition of, quote, "a motor vehicle," closed quote, and
the Court said the basis of the exclusion was clear and
unambiguous and it was reasonable in view of the purpose
of the statute which it found to be -- to afford both
indemnity and reimbursement for misfortunes on the
highways, closed quote. Unlike the use of a forklift the
type of vehicle involved in that case, which is&érimarily
used on private property. After all, we don't see a lot
of forklifts driving down the road.

And I think the Court reasoned that that’s a
reasonable exclusion. It’s a type of vehicle that may be
excluded.

So the Court has already dealt with whether or:not
the insurance company can limit the definition of a motor
vehicle.

The second exclusion came in the Baker case and was

really an expansion of this exgéysion determination,
L=
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because it included cases in which workmen's compensation
was available for reimbursement.

This is the third case, it seems to me, this in
Judge Johnson’s case, which addresses the expansion of the
exclusionary law and whether or not the Court should
accrue a limitation on the definition of a motor vehicle
under Section 2201. That was 38.2-2201.

Now, having addressed that, you get to the final
test which is that of whether or not it is contrary to the
law. And, as I said before, in trying to define what that
test is, I think the case law indicates that that test is
in at least £hree parts.

The first part is defined in the case of Virginia
Farm Bureau versus Jerrell at 236 VA 261, 373 SE2d 913, a
1988 case, where the Court concluded and found a conflict,
quote, "if the statutory provision would provide coverage
but the policy provision would not, there can be no
greater conflict," closed quote.

So the test as far as that case was concerned was
whether or not it could provide coverage.

At the same time, as pointed out in the Wells versus
Traveler’s Insurance case at 26 Virginia Circuit 296 1992,

which was Judge Johnson’s first consideration of this

54
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matter, the test presented in the case of State Farm
versus Seay, S-E-A-Y, at 236 VA 275, 373 SE2d 910, a 1988
case, is whether the exclusionary provision of the policy,
quote "lessened the coverage", close guote, below the
minimum established by the statutes.

As I've said before, if these two tests were the
sole tests for whether or not it would be contrary, then
neither the Gandy case nor the Baker case would apply.
Because, clearly, both Gandy and Baker would deny coverage
where the statutes might provide coverage. At the same
time, they would lessen the coverage below the minimum
established by the statute in effect.

So, I think the third test and the ultimate test is
the test of whether or not the provision is contrary to
the overall purpose of this statute. And that turns on
the issue of whether or not it's an ambiguous statute.

I ruled last time that I felt it was ambiguous. The
sole finding I'm going to change this time is on that
ruling.

The final test of whether or not it conflicts with
the statute then is really the intent of the statute
itself when compared to the provision, that is, the

exclusion, in this case, Exclusion E. Where the intent is

o8
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clear in the statute and unambiguous we may look to the
letter of the statute.

What is clear in this statute, as the Court has
pointed out, both in Gandy and Baker, is that there is no
prohibition to exclusion in this‘pafticular statute. And
it’s compared this statute with other statutes in the
insurance brovisions of the state code. |

And as I say, the second test, it seems to me, is
the Court’s interpretations of this statute in the past in
both Gandy and Baker.

If you find this statute to be clear, then such an
exclusion as this one, that is, according to th? finding
of this Court, clear, unambiguous, and reasonable would be
a valid exclusion.

If you find the language of 38.2-2201 to be
ambiguous as I did initially, as defined in thé case of
Moore versus Gillis at 239 VA 239, that indicates that
it’s ambiguous by definition orit’s difficult to
comprehend, and is of doubtful import or lacks a cléarness
and definiteness, then you may look to the legislative
history and the legislature intent on the creation of ﬁhis
statute.

Well, this Court finds that with regard to this

29
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particular statute, it’s what I would describe as a
grammatical disaster. But that doesn’t mean it’s
ambiguous.

It's very difficult, quite frankly to understand, if
you reawho’as trying to interpret this statute what double
ii means, what "a motor vehicle," which "a métor vehicle"
applies to the subject or rather the initial portion of
the phrase.

In any event, I don’t think it’s ambiguous. I think
the intent of this statute is clear.

The argument could be made, it seems to me, that if

"we take -- and here’s the argument that I'm sure can and

A

will be made. If we take little i and exclude or define a
motor vehicle by an insured motor vehiclé, then why do we
need single i? Because single i provides to persons
occupying the insured motor vehicle.

Well, if a motor vehicle includes an uninsured motor
vehicle then you really don’t need the double ii; single i
would cover it all. But that’s not the case. There is a
clear distinction in the meaning and the import of the-
single i and double i. Single i covers persons occupying

an insured motor vehicle. Double i, according to the

exclusion, would cover not only people who.occupy the

60

RUDIGER & GREEN REPORTING SERVICE
CERTINIFD VERAATIM REPORTE RS
4116 LI ONARD DRIVE
TAIRI AX VIRGINIA 22030

(70N 491 3136




10

11

12

13

14

15

16

17

18

19

21

22

23

21

motor vehicle but people who are in, on, entering or
alighting from, or being struck, by a motor vehicle.

The interesting thing in this case is that a motor
vehicle, the insurance carrier would say, seems to me,
doesn’t have to be an insured motor vehicle that you'’re
struck by. But it then goes on to say while not occupying
a motor vehicle, and that particular definition of a motor
vehicle must be, according to this exclusion, an insured
motor vehicle. And that'’s what makes it complicated to
understand and complicated to interpret.

But I think the intent of this statute is clear, and
that was to afford an individual the option to select this
insurance and then present a minimum if the person does.
The Courts have allowed exclusions and allowed limitations
including the limitations of the definition of a motor
vehicle and this is just another limitation to that
definition of a motor vehicle.

I find, therefore, that it’s not contrary to the
legislative purpose and the overall intent of this statute
or contrary to the statute. And that decision is
different from my last finding.

So, the net effect is, I'm going to grant the motion

for summary judgment that was entered in this action for
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declaratory judgment.

Now, the final statement I would make is, the final
thing quite frankly that persuaded me, is the language
used by the courts in the dissent in the Baker case. And
I think this may have been argued to me last time. I'm
really not clear, I don’'t have that full transcript before
me. But I’ll make reference to the dissent which took
issue with whether or not the availability of workmen’s
compensation was a valid exclusion.

The dissent in this case said, a policy holder may
decline to purchase any coverage offered under 38.2-2201.
Nevertheless, the insurer must offer the option to buy the
coverage. And it’s the next sentence that I think is
persuasive to the Court. The judge very carefully
selected the terminology in this sentence, I would submit
to you, which indicated to me that the way that she
interpreted this provision of the statute is that a motor
vehicle means an insured motor vehicle and let me point
out why.

She says, and I quote, "The coverage offered must
apply to the occupants of the insured motor wvehicle",

that’s single i, "as well as to the named insured and

members of his household when using the motor wvehicle."

b2

RUDIGER & GREEN REPORTING SERVICE
CERNIFIED VERBAYIM ARE PORTE RS
4116 LEONARD DRIVE
FAIRTAX VIRGINIA 27030

(70 %91 3136




10

11

12

13

14

15

16

17

18

19

20

21

22

23

23

Now the motor vehicle would be the insured motor
vehicle which has been referred to in the first portion of
that sentence. "Or if struck by a motor vehicle while not
in a motor vehicle." That's the dissents own inter-
pretation of that portion of the section, and I would
argue to you that is clear indication to me, that at least
for that case, by that interpretation, they felt that the
second instance in which the named insured members of the
household were using an automobile referred to an insured
motor vehicle. I think that’s interesting because that’s
the exact issue I had before me today and that was her
conclusion. At least, that’s my inference from the way
she’s framed that statement.

Now that’s not automatically persuasive, obviously.
My decision is based on the totality of all these
arguments and all the evidence I had before me; But it’s
a good indication it seems to me that they should not be
shocked. Even the dissenting justices should not be
shocked by interpretation of a motor vehicle in this-
situation as an insured motor vehicle. That'’s
additionally persuasive to me.

I think that covers all the rulings I wanted to make

at this time. 63
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The only thing I would say to you is obviously my
factual findings do not have to be placed in the order but
if you’'re going to make reference in these orders to a
transcript, I think it should be a‘comblete transcript.
The transcript copies that were supplied to me as part of
these arguments were only partial transcripts. And my
argument is disjointed enough. When you leave out pages,
it makes it even more difficult for me to understand.

So 1’'d appreciate it, if you’re going to attach a
transcript to this order, to attach the full transcript.

MR. GROVE: We certainly will. The reference in the
order to the transcript was for the purposes efhé

potential appeal, Your Honor.

THE COURT: Right.

A N
/i—\— N _}K—
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FICES
MER, GROVE,
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VIRGINTIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

STATE FARM FIRF & CASUALTY *
COMPANY, x
Plaintiff, :
vs. : AT LAW NO: 31102
BARBARA COTCHAN, et al., : ‘
Defendants. :

JUDGMENT ORDER

Came the parties, by counsel. upon the Motion for
Declaratorv Relief filed pursuant to Va. Code Section 8101-184
(Repl. Vol. 1992), upon Grounds of Defense filed herein by the
defendants, upon Stipulation of Facts agreed upon by the parties,
upon cross motions for summary Jjudagment filed by the plaintiff
and by the defendants pursuant to 'Rule 3:18, and upon the
argument of counsel presented at the hearing before the Court on
March 25, 1994.

AVFIE FraDen/ G5 G5
Upon consideration thereof. the Court fimds—as—fediows:

Sgﬁﬁ?zﬁ?'Ad/4a2i::f;gzigz—e;4r—+m»—ma%ef4a4——%3£A*%—4+k—é%6ﬁu%e-—and,'
“+herefore-—aunnarv—udgment—i-s—appropriate.

(PH—Thefacts—set—forth in the_Stipulation—of—Faets:

agreed upon hy the parfies are adopled—bv—Lthe
—€Eourt:

(31— The-exclusion relied upon by the plaintiffas—set,
forth in paragraph & of the Stipulation-of Fagcts
applies to the facta of the motor —vehiele
collision which occenrred—om NOVember 24, 1992

nuDlhBPGU%DG




LAW OFFICES
BRAULT, PALMIR, GROVF,
ZIMMERMAN, WIITE & MiMs
¥0533 MAIN BSTREET
P O BOX 100

FAIRFAX VIRGINIA RRO30- 1010

{703 ¥73 6400

_(4)__The—sexclusion—relied—uposr—by—the—plaintifi—i.
clear—and—unambiguous..
—5+—The—exclusion—relied—uponr—by—the—plaintif:
confHects—with—the—statutery—provision—oi—Va-
~—cede—Bectionr—368-2—226+—+tCumm—=Supp— 19931
(6)— The plaintiff dis—not—entitied—to—summan

—judgment—
47 —The—defendante—are—ontitled to summarvy—judanent
s av “rpecr 25,175 —_ :
Accordingly, ifdiﬁ ORDERED that; fa) the plaintiff’'s motiom
for summaryv judgment is hereby DENIED: (b) the defendants
motion for summaryv Jjudgment is hereby GRANTED; and (c) the
plaintiff, State Farm Fire & Casualty Company, must provide
medical pavments coverage to the defendant, Christopher J
Cotchan, for all reasonable and necessary medical expense:
arising from the motor vehicle collision which occurred o
November 24, 1992.
THEREAFTER this cause came to be heard upon the 27th day o
Mav, 1994 on Plaintiff State Farm Fire & Casualty Company':
Motion to Reconsider the above rulinag grantina Defendant's Motio:
for Summary Judagment; and
After reviewing the Memorandum filed herein and hearing ora
argument of counsel, it was.the Court's Opinion that this Motio
should be granted; it is hereby

ORDERED AND ADJUDGED that this Court's previous ruling

66 2
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 MFR, GROVE,
Winte & Mims
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X 1010

INIA B RO30 W00

73 8400

OP= padatetf I8/ 57Y
granting Defendant's Motion for Summary Judgment is reversed and

Plaintiff State Farm Fire & Casualty Companv's Motion for Summary
Judgment is hereby granted.

The transcript of the two proceedings set forth above are
made a part of the record for any appeal and no appeal bond is
required; and : '

It is further ORDERED that upon pavment of the appropriate
fee a certified copy of this Order shall be sent to all counsel

of record.

g /441—@
ENTERED this / 7-day of A 2 USr— , 1994

(it

/JUDGE RICHARD B. EER%TER

Y-

gA(\;rl%PC E, CLERK

BY: :

I ASK FOR THIS AS TO THE RULING ON MAY 27, 1994 GRANTING

PLAINTIFF STATE FARM FIRE & CASUALTY COMPANY'S MOTION FOR SUMMARY
JUDGMENT:

BRAULT, PALMER, GROVE, ZIMMERMAN,
WHITE & MIMS

B

Edward H. Grove) III, Esq. #11974
10533 Main Street, P. 0. Box 1010
Fairfax, VA 22030-1010
703/273-6400

Counsel for Plaintiff
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LAw OFFICES
BRAULT, PALMER, GROVE,
MMERMAN, WINTE & MIMS
1033 MAIN STRELT
P O BOX O

TAIRFAX VIRGINIA 23030 1010

{703 273.8400

THE FOLLOWING OBJECTIONS AND EXCEPTIONS WERE PREVIOUSLY TAKEN TC
THE COURT'S RULING OF MARCH 25. 1994 BY PLAINTIFF STATE FARM FIRE
& CASUALTY COMPANY:

The trial Court clearlyv followed the rationale set forth in
State Farm Mutual Automobile Insurance Co. v. Gandv, 238 Va.
257. 383 S.E.2d 717 (1989) and found that the exclusion
relied upon by State Farm Mutual Automobile Insurance
Company applies to the facts of the motor vehicle collision
occurring on November 24, 1992 and that Lhe exclusion relied
upon by the plaintiff is clear and unambiguous and that the
exclusion relied upon by the plaintiff is reasonable. The
Court finds that the statute requiring medical expense
coverage, Section 38.2-2201 Code of Viruinia, 1950 (Cummn.
Supp. 1993) is ambiguous and therefore it is submitted by
the plaintiff that the exclusions set forth in the policy
should be allowed. The Court further seemingly gives
unwarranted weight to the Circuit Court case of Wells v.
Travellers, Circuit Court for the City of Richmond, Law No.
LT-4086-4 (Feb. 7, 1992), which completely ignored the
holding of the Virginia Supreme Court in the case of Baker
v. State Farm Mutual Automobile Insurance Companv, 242 Va.
74, (1991).

Finally, the Court's ruling was partially based upon the
absence of legislative historv concerning the adoption of
Section 38.2-2201. A fair idea of legislative intent can be
drawn by a reading of 38.2-2204 (the omnibus statute)
wherein the General Assembly specificallv stated that no
exclusions to this section would be valid unless set forth
therein. It is submitted that had the legislature intended
that no exclusions be allowed to the provisions of 38.2-2201
that language would also have been incorporated into this
statute at the time of its adoption by the legislature.

BRAULT, PALMER,GRQVE., ZIMMERMAN,
WHITE IMS

L NA |~

Edwafd H. 6rovk, I1I, Esag. #11974
10533 Main Strget, P. 0. Box 1010
Fairfax, VA 22030-1010
703/273-6400

Counsel for Plaintiff

k0 146P60309 8




SFFICES
LMER, GROVF,
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€<

SEEN AND AGREED TO AS TO THE COURT'S RULING OF MARCH 25, 1994 AND
ORJECTED TO AND THE FOLLOWING EXCEPTIONS ARE TAKEN AS TO THE
RULTNG ON MAY 27, 1994 WHICH GRANTS PLAINTIFF STATE FARM FIRE &
CASUALTY COMPANY'S MOTION FOR SUMMARY JUDGMENT:

5

Thomas McGrath, SEsquire
2619 W. Carv Street
P. 0. Box 5424
Richmond, Viraginia 23220-0424
(804) 355-7505
Counsel for Defendants

69

B0 146Ps03 g

b e r————




ASSIGNMENTS OF ERROR

1, The circuit court erred by declaring that Christopher J. Cotchan was not
entitled to medical payment benefits under the State Farm po.licy.

2. The circuit court erred by declaring that the State Farm policy exclusion
was not in direct conflict with Va. Code § 38.2-2201 (Cumm. Supp. 1994).

3 The circuit court erred by misapplying the decision in Baker v. State

Farm Mutual Automobile Insurance Co., 242 Va. 74 (1991).
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