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RULE 14

fJI 5. NUMBER OF COPIES To BE FILED AND DELIVERED
To OPPOSING G.JUNSEL. Twenty copies of each brief shall be
filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which
the brief is filed.
(JI 6. SrzE AND TYPE. Briefs shall be nine inches in length
and six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as to
height and width, than the type in which the record is printed.
The record number of the case and names of counsel shall be
printed on the front cover of all briefs.
M. B. WATTS. Clerk
Court opens at 9:30 a. m.: Adjourns at
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Camelot Publi11hir~ Company, Wytheville, Va.

RULE 14--BRIEll'S
1. Ji'orm and cont~nt, of app6Uant'a brief.

The opening brief of the appellant ( or ti
petition for appeal when adopted ns the opening IJrief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Cltatlor
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to oth1
reports containing such cases.
(b) A brief statement of the material proceedings In the lower court, t he errors assigne<
and the questions invoh·ed in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of the recor
where there ls any possibility that the other side roay question the statement. Where the fact
are controverted it should be so statt:d.
(d) Argument in support of the position of appellant.
The brief shall be signed by at least one altorney practicing in this court, giving hi
address.
The appellant may adopt the petition for appeal as hls opening brief by so stating in th
petition, or by giving to opposing counsel written notice of such intention within five days o
the receipt by appellant of the printed record, and by filing a copy of such notice with th
clerk of the court. No alleged error not specified in the opening brief or petition for appea
shall be admitted as a ground for argument by appellant on the hearing of the cause.
2. JJ!orm and content, of appollee'1 brio/. The brief for the appellee shall contain:
(a) A subject index and table of citation with cases alphabetically arranged. Citation
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to othe
reports containing such cases.
(b) A statement of the case and of the points im·olvcd, if the appellee disagrees with th,
statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement h
appellant's brief in so far as it ls deemed erroneous or Inadequate, with appropriate rcfereoc,
to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving hlJ
address.
a. Reply brief. The reply brief (if any) of the appellant shall contain all the authoritle.i
relied on by him, not referred to In his petition or opening brief. In other respects It shall
conform to the requirements for appellee's brief.
4. Twne of fiUng. (a) Civn. CASES. The opening brief of the appellant (if there be one in
addition to the petition for appeal) shall be filed in the clerk's office within fifteen days afte1
the receipt by counsel for appellant of the printed record, but in no event less than twenty-five
days before th~ first day of the session at which the case is to be heard. The brief of th,
appellee shall be filed in the clerk's office not later than ten days before the first day of the
session at which the case is to be heard. The reply brief of the appellant shall be fl.led In th,
clerk's office not later than the day before the first day of the session at which the case ls
to be heard.
(b) CllilllINA.L CASSEs. In criminal cases briefs must be fl.led within the time specified fJJ
civil cases; provided, however, that in those cases in which the records have not been printed
and delivered to counsel at least twenty-five d11ys before the beginning of the next session of
the court, such cases shall be placed at the foot of the docket for that session of the court, and
the Commonwealth's brief shall be filed at least ten days prior to the calling of the case, and
the reply brief for the plaintiff in error not later than the day before the case is called.
(c) STIPULATION OF COUNSEL AS TO FILINO, Counsel for opposing parties may file with the
clerk a written stipulation changing the time for filing briefs in any case; provided, however,
that all briefs must be filed not later than the day before such case is to be heard.
6. Nwmber of copie, to be filed and delivered to opposing counsel. Twenty copies of each
brief shall be filed with the clerk of the court, and at least two copies mailed or delivered to
opposing counsel on or before the day on which the brief is filed.
6. Si.ze and Type. Briefs shall be nine inches in length and six inches in width, so as to
conform in dimentions to the printed record, and shall be printed in type not less in s ize, as to
height and width, than the type in which the r ecord Is printed. The record numher of the case
and names of counsel shall be printed on the front cover of all briefs.
1. Non,-com,pliance, effout of. 'fhe clerk of this court is directed not to receive or file a
brief which fails to comply with the requirements of this rule. If neither side has filed a
proper brief for the cause will not be heard. If one of the parties fails to file a proper brief he
can not be heard, but the case will be beard e:11 parte upon the argument of the party by whom
~ brief has been filed.
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P·E TIT ION
To the Honorablf Chief Justice and Justices of the Supreme
C0urt of Appeals of Virgiriia:

Your petitioners, J. C. Croft, Harvey Crcft, B. C. Croft,
Edgar Croft, Florence Snidow, John Snidow, John E. Croft,
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Floren.ce Baile, Virginia Steinbock and Hobart Croft, respectfully represent that they are aggrieved by a final decree rendered
by the Circuit Court of Giles County, Virginia, on Feb2*
ruary 7, I 944, * wherein said court overruled petitioner's
demurrer to the evidence intrcduced by the Proponents of
the will of Helen B. Hoge upon the trial of an issue devisavit
vel non, and wherein said court decreed that the paper writing
bearing date of April 2 7, 193 8, and probated before the Clerk
of the Circuit Court of Giles County, Virginia, on May I 3,
1 940, was the true last will and testament of Helen B. Hoge.
A duly certified .copy of the transcript of the record in said
cause is herewith filed.
References . herein are to the manuscript record, and in
the interest of brevity, we will in this petition refer to· the petitioners as Contestants and the defendants as Proponents.
STA TEMENT OF MATERIAL PROCEEDINGS
The Contestants filed their bill of complaint, wherein
they charged that a paper writing probated i'n the Clerk's Of·
fice of the Circuit Court of Giles County, Virginia, on the
I 3th day of May, 1940, was not the true last will and testament of Helen B. Hoge, deceased. The bill charged that Helen
B. Hoge was 79 years of age at the time of her death, and that
she did not possess sufficient mental capacity to make a valid
will, and further, that said paper writing was not her free will
and testament, but was brought about by undue influence exer.cised by John Chapman Snidow, the major beneficiary. The
Proponents filed their answer wherein the allegations of the
bill of complaint were denied. The court directed an issue
devisavit vel non. The issue came on to be tried before a
3 * jury and at the conclusion *of the evidence introduced by
the Proponents, the Contestants demurred to the evidence.
The Grounds of Demurrer are on pages I 8 and 19 of the Record. The court overruled the demurrer to the evidence and decreed that the paper writing probated as aforesaid was the true
last will and testament of Helen B. Hoge. To which action of
the cout the Contestants excepted and assigned the following:
ASSIGNMENT OF ERROR
The Court erred in overruling Contestants' demurrer to
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the evidence and likewise erred in decreeing that the paper
writing probated in the Clerk's Office of the Circuit Court of
Giles County, Virginia, on the I 3th day of May, 1 940, was
the true last will and testament of Helen B. Hoge, deceased.
STATEMENT.OF THE CASE AND ARGUMENT
On May 9, 1940, Mrs. Helen B. Hoge died .childless, and
without direct desc;endents. She was ·the1_1 79 years old, living
at Pembroke in Giles County, Virginia. She had lived in
Giles County practically all her life. At the time of her death
she possessed an estate of the value of approximately thirtyfour to thirty-eight thousand dollars, real estate· in Giles County
worth from eight to ten thousand dollars, and personal property of the inventory valu.e of $28,000.00.
(Record page
29).

The towns of Pembroke, Narrows and Pearisburg are in
*Giles County. Pearisburg is the county seat. Mrs.
Hoge lived eight miles from Pearisburg and thirteen miles
from Narrows. There are banks in Pembroke, Pearisburg
and Narrows.
(Record page 29).
Christiansburg is the
county seat of Montgomery County and is thirty miles from
Pembroke. W. B. Snidow and M. P. Farrier, practicing attorneys of Pearisburg, were attorneys for Mrs. Hoge and generally attended to her legal matters. (Record page 25) .
On May 1 3, 1940, there was probated in the Clerk's Office of Giles County, a paper writing purporting to be the last
will and testament of Helen B. Hege. Said purported will ·was
proven and admitted to probate upon the testimony of J. L.
Dillow and James Stafford, attesting witnesses thereto. (Rec:ord page 22). By the terms of said purported will, John
Chapman Snidow was the major beneficiary. He was named
1 as one of the executors·, who alone qualified as such and executed bond in the sum of $30,000.00, without surety for the
faithful performance of his duties. The other executor named
in the purported will lived in Florida. The purported will
was allegedly executed on April 27, 1938, two years prior to
Mrs. Hoge' s death.
4*

John Chapman Snidow was not related by blood to Mrs.
Hoge. He was a great nephew of Mrs. Hoge's husband, . and
her hm:band had been dead for approximately fifteen years.
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The Contestants (nephews· and neices) are blood kin of Mrs.
Hoge.
The Proponents in the first instance to establish their case
introduced three witnesses. F. E. Snidow, clerk of the
5 * *Circuit Court to prove the probate. J. L. Dillow and
James R. Stafford, attesting witnesses, to establish the execution of the purported will.
On cross examination of the attesting witnesses, it was
dearly proved that they were not acquainted with the provisions or contents of the purported will. (Record pages 2 3
thru 24.) It was not read by them~ (Record pages 23 tbru
24) . They did not know if Mrs. Hoge knew its con,tents or
not. It was not read to Mrs. Hoge in their presence. (Record
pages 2 3 thru 2 5) . Likewise she did not read it in their presence. (Record pages 23 tbru 25). They did not know bow
mah y pages there were in the purported will, or if it was fastened together or not, or if it had a manuscript .cover on it or not
at the time of its execution. (Record pages 23 thru 25). In
substance the only page of the will that such attesting witnesses
could identify was the last page which bdre their sigr..'atures;
(Record pages 23 thru 25). The last page contains none of
the devisees or bequests.
The testimony of J. L. Dillow, attesting witness, on cross
examination, clearly proved that J. C. Srlidow, the major beneficiary occupied a position of trust· and confidence to Helen B.
Hoge. For some years he had attended to rer business (Record page 25 and 26). Dillow's testimony further proved that
at the time of the execution of the purported will, Mrs. Helen
B. Hoge was an old lady ·in a very feeble condition and for
quite a while prior to its execution had been in a· feeble
6 * condition. * (Record page 6) .
The testimony of the attesting witnesses likewise· dearly
proved that John Chapman Snidcw participated in the execution of the purported will. Due to the feebl~ condition of
Mrs. Hoge, Snidow assisted her in and out cf Mr. Dillow's office. (Record page 25) Snidow came to Dillow''S office with
Mrs. Hoge. He produced the purported will from his inside
coat pocket. After its execution he put it back in his pocket
and left Dillow's. office with it in his possession. It was Snidow· and not Mrs. Hoge who requested Dillow to witness the.

J. C. Croft, et als vs. John Chapman Snidow~ et als

5

purported will. Snidow was present at all times during its
execution. (Record pages 23).
After the death of Helen B. Hoge, John Chapman Snidow
presented the purported will to the clerk of the Circuit Court
for probate.
The physical appearance of the purported will plainly
points to unusual and suspicious circumstances ·surrounding its
preparation and execution. Mrs. Hoge was a life long resident
of Giles County. She had two attorneys, W. B. Snidow and
M. P. Farrier, who resided in Pearisb,:urg, eight miles distant
from her home. (Record page 25) Yet we find the purported will is enclosed by a manus:cript cover bearing the name
of Julius Goodman, Attorney of Christiansburg, 30 miles distant from her home, and in a .county other than where she had
spent her life. And behold! We find that Mr.. Goodman's
name, instead of being on the outside of the manuscript
7* cover when it was fastened to *the purported will,· was
affixed so it would be on the inside. A most unusual and
exceptional circumstance as proved by Proponents' · witness,
Dillow~ (Record page 25). Again we find that the edges of
the manuscript cover are badly worn. They have the· appearance of having been carried around for a considerable p.eriod of
time in a man's inside coat pocket. (See original exhibit).
Such physical fact creates a most unusual and suspicious circumstance. Especially is this true in view of the testin:iony
of J. C. Snjdow as tc, thi dis:position he made of the purported
'will after its preparation and execution, and his failure to offer
a reasonable explanation for its physical appearance. (Record pages 28 and 29). It is hardly possible that a heavy legal
manuscript cover would be badly worn lying in a safety deposit
box in a bank at Christiansburg where Snidow testified be placed it for safe keeping.
1

The court will not strain its conscience to accept as true
the incredible, especially .when to do so, the .court would have
to ~hut its eyes to the undisputed and to the unusual physical
facts as demonstrate.cl by the· physical appearance of the purported will.
At the conclusion of the testimony offered at the first
instance by the PropGnents, the Contestants demurred to the
evidence. The Proponen~s refused to join in the demurrer.

•

6

Supreme Court of Appeals of Virginia· ·

They then. offered John Chapman Snidow as a witness. If
the court will read his testimony on direct examination (Record pages 26 and 27) unquestionably the conclusion will
8* be reached *that he was offered as a witness for the sole
purpose of identifying the first two pages of the purported
will. In other words. the Proponents by the testimony of Snidow sought to establish the genuineness of all of the instrument
inasmuch as their other witnesses were unable to identify the
important pages (first and second) of the purported will as
being a part and parcel of said purported will at the time of its
execution. We say important because such first and second
pages .contained the bequests.
·
·
Therefore, it must be remembered that the genuineness of
the first and second pages ( the meat of the coacunut) of the
purported will, if established, is established upon the testimo~y
of J. C. Snidow, the major beneficiary, and upp.n his.testimony
alone. As we will subsequently show by the authorities, the
·genuineness cf the instrument as a will cannot be proved solety· by the testimony of a major beneficiary, where the evid~nce
discloses that such instrument was executed or prepared or its
execution pro.cured tinder unusual or suspicious circumstances.
At the conclusion of the testimony of J. C. Snidow, we
stood by our guns and again demurred to the evidence. Frankly we fee~ that Snidow's testimony greatly strengthened our
position.
Lo, and Behold, on cross examination of Snidow, it was
proved that the purported will was prepared by Snidow's lawyer at his direction in a county away from the home of Mrs.
Hoge. Prepared gratuitously by Snidcw's friend and law9* yer.
(Record *page 27). Snidow tells the court that
the will was written by· his lawyer, Mr~ Goodman, from
some notes or memorandum made by Mrs. Hoge. Goodman
did not know Mrs. Hoge.
(Record page 27). However,
there is no corroboration of Snidcw's testimony. The notes or
memorandum allegedly furnished by Mrs. Hoge were not pro'.'"
duced. No e~idence was offered to· prove that they were lost
or destroyed or for some reason not available. As established
by the record, Mr. Goodman is a practicing attorney in Christiansburg within the jurisdiction of the process of the Circuit
Court of Giles County. He was available as a witness (actually
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present in the court on the day of the trial), yet he was not
called to testify.
The failure of a party i:o produce evidence .that is available
and material to the issue subjects such party to serious consequences. The law presumes that such evidence, if produced,
would not sustain, support or corroborate the conteption of
position of the party failing to prqduce it. Jµstice is not
blind. If Mrs. Hoge had prepared· notes or memorandum to
be used in the preparation cf her will, they would have been
produced or else their absence accounted for. Under the circumstancee, the law presumes what in fact is the ~ruth, that
such notes or memorandum never did exist. · Why wasn't Mr.
Goodman, the draftsman of the purported will called to testify? If he had been called and John Chapman Snidow told the
truth, then this case would not now be before this court for decision. No demurrer to the evidence would have been in10* terposed if Mr. *Goodman~s evidence had been favorable
to Mr. S.nidow. When we demurred to the eviden~e
the secoQd time the Proponents would not have joined in the
demufrer, but would have called Mr. Goodman as a witness.
The law therefor_:e presumes that his testimony would have
been harmful to the Propot).ent's case.
See::-

Brnce v. Elliott, 168 Va. 490, 191 S. E. 654.
Epes v. Epes, 169 Va. 778, 195 S. E. 674.
National Surety Co. v. Roundtree, 152 Va. 150, 147
S. E. 537. ,
Cole v. Cole, 161 Va. 116, 170 S. E. 621.
Snidow was a young (44 years of age) successful business
man. (Record page 29) . Mrs. Hoge was an, old lady and
very feeble. She had entrusted the .control and management of
her affairs to Snidow. Lo, and Behold, we find the purported
will, after its execution, in a lock box in a bank in Snidow' s
home town of Christiansburg. Snidow had a key to the safety
deposit box. He testified that Mrs. Hoge rented the box and
likewise had a key to it. Trust and confidence to the extent
that Snidcw even had a key to the old ladi s safety deposit
box.
Briefly summarized, it is respectfully submitted that the
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following undisputed facts are proved by cross examination
. of the Proponent's witnesses:
1.
Mrs. Hoge, old and very f~eble, entrustecl the control
.and management of her affairs to Snidow.
11

* * 2.

Snidow, a young successful business man residing
in Christiansburg.

3. Mrs. Hoge, a life long resident of Giles County,
stockholder and director in the First National Bank of Narrows, Virginia.

4. Lock box in the Bank of Christiansburg.
the same in the possession of S~idow.

Key to

5. Mrs. Hoge had two attorneys, W. B. Snidow and
M. P. Farrier, who practiced law in Pearisburg, eight -miles
distant from her" home.
6. The purported will was prepared and its execution
pro.cured under most unusual and suspicious circumstances.
7. Snidow's lawyer,. not hers,. prepared the purported
will at his. not her direction.

8. Snidow, the major beneficiary, was the directing
mind and hand at the execution of the purported will.
9. Snidow, the major beneficiary was Mrs. Hoge's business advisor.
.
10.
Snidow, the major beneficiary, after the preparation
of the purported Will, produced it from his inside coat pocket •
at the time of its execution, and immediately after its execution,
took possession cf it and deposited it in the safety deposit box
in bis home town.
1 1.
Snidow, the major beneficiary, after the death of
Mrs. Hoger produced the will and offered it for probate.
·

1 2.

The will was not read by either of the attesting

witnesses.
* * 1 3. The purported will was not read to Mrs. Hog~ at
the time of its execution, and neither was it read by her
at the time of its execution.
12

14.

In the light of the testimony, the physical appear-
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ance of the purported will creat~s unusual _and suspicious circumstances.
15. Snidow, the major beneficiary, failed to produce
evidence of the notes or memorandum alleged! y. made by Mrs.
Hoge, from which the draftsman was to prepare her will, and
likewise· failed to account for their failure to produce such
notes .and memorandum.
Trust and confidence is not to be abused or , used for
selfish interests.

THE LAW APPLICABLE TO THE ISSUES INVOLVED
We will first argue the second ground of demurrer. It is
unquestionably the g~neral rule that when the Proponents of a
purported will prove the statutory requirements of due execution, a prima facie case is established, and the burden rests upon
the Contestants to ·go forwa,rd with their evidence, and show, if
they can, incapacity at the date of the execution. There is a
well recognized exception to the general rule. In the case of
Rtedford v. Booker, 166 Va. 1561, · r 85 ~. E. 879, the exception to the general rule is clearly expressed. We quote from
the opinion of Justice Holt found on the bottom of page· 888
of Volume 185 S. E:
13 *

*"We have seen that when statutory requirements of
due execution are made to appear the burden rests upon
the contest.ants to go forward with their evidence, and
show, if they can, incapacity at the date of execution; but
this is not true where the draftsman holds a position of
trust and confidence, where he himself is a major beneficiary. and where the testatrix is sick and in.dined to yield
readily to persuasion. In such a ca.~e not only does th.e
burden of proof r;ot shift, but the burden of producing
evidence continues li~ewise unchanged."

"It is undoubtedly the law that when, by physical or
mental superiority, one obtains an advantage in a transaction over another who is enfeembled in mind and body,
or by disease or old age, the person obtaining such advantage will be required to show that the transaction was a
/ fair one. 6 R. C. L. p. 63 8."

. 1o
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Again on page 890, Just.ice Holt said:
"When one because of ailing faculties puts the control of her affairs in the hands of another, authority thus
vested is not to be used for selfish purposes. If in such circumstances this agent er trustee is asked to write a will,
and if that will gives to him a substantial portion of that
estate therefore entrusted to him, explanations are in
order. He is not oppressed when he is required to show
good faith."
"It is not necessary that we assume actual fraud, but
this evidence plainly points to suspicious circumstances,
and so the learned trial court rightly places upon the proponents the burden of explaining."

"Proponents' contentions find support in .certain expressions which appear in Dearing v. Dearing 132 Va.
1 78, 1 r 1 S. E. 286, but what was there said must be read
in connection with the facts in that cause. The testator '
was an old man. His nephew was the draftsman, executor,
and beneficiary. His -mental ability was establi$~ed J>y
the uncontradicted evidence of three physicians and other
14 * witnesses. He was a man of *strong purpose of mirid and
was not easily influenced. After the will was written he
submitted it for approval to counsel of high standing.
the trial court sustained a demurrer to the contestants' evidence. In the light of these facts instruction M could not
properly have been given in that .cause. It is not authority
here."
·
And again on page 890, ~ustice Hoh: said:
"The conclusions which we have r~ached are else·
where sustained by high authority.
( 1) The risk .of jury-doubt as to un'due influence
or fraud by a benefi.ciary-grantee or legatee is on the party
disputing the deed er will;
(2) But the confidential relation of a beneficiary
who has drafted er advised the terms in his own favor
may by a ruling on the case be deemed decisive of fraud
or undue influence. · Wigmore's Code cf Evidence, p. 507;
Wigmore on Evidence, pp. 2503.
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By a civil law, where a person wrote a will in his
own favor the instrument was rendered void and in
modern times the courts still view such conduct with disfavor and consider it a suspicious circums.tance inviting
close scrutiny, and requiring stricter proof of voliti9n and
· ·
.capacity. 28 R. C. L~ p. 145.

It is the generally accepted view that the mere existence of confidential relations between a testator and a
beneficiary under his will does not raise a presumption
that the beneficiary has exercised undue influence over the
testator, and does not cast upon the beneficiary the burden
of disproving undue influence. These .consequences. follow only when the beneficiary has been actively· concerned in some way with the preparation or execution of the
will. 28 R. C. L. p. 146."
"In Re Barney's Will, 70 Vt. 352, 40 A. fo27,
1033, the rule is thus· stated: ,
Where the relaticns between the testator and the proponent were confidential, and the proponent drew the
will, taking the entire estate or a large bequest, and
would have taken nothing as heir, while near, needy and
15 * deserving *relatives take nothing, then the law not only
regards the transaction with suspicion, but the burden
should be cast upon the pioponent to show that he did
not, no,r did any· one in his behalf, unduly influence the
testator, arid that the instrument propounded is the testator's will, and not the will of another person.
When confidential relations exist between two persons resulting in one having influence ever the other, and
a bus.iness transaction takes place between them resulting
in a benefit to the person holding the position of influence, the law presumes everything against the transaction,
and casts upon the person benefited the burden cf proving that the confidential relations had been. as to the
transaction in question, suspended, and that. it was fairly
conducted, as if l;,etween strangers. Pironi v. Corrigan,
4 7 N. J. Eq. l 3 5, 2 0 A. 2 l 8."

In Barnes v. Bess, 171 Va. 1, 197 S. E. 403, Justice
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Spratley delivered the opinion of the court, wherein the exception to the general rule is again explained:
"We have repeatedly subscribed to the principle that
where the draftsman holds a position of trust or c:onfidence, and is himself made a major beneficiary in the will.
his participation creates a presumption of fraud. The
courts view such conduct with disfavor. It is necessary
to overcome this presumption by evidence which satisfies
the jury, and it is for the jury to determine whether the
burden has been borne.''
.We most ·respectively. submit that the evidence clearly
established that Snidow occupied a position of trust and. confidence to Mrs, Hoge, and that he either drafted or advised the
terms of the purported will in his favor, thereby making himself a major beneficiary. Under such circumstances the law
creates a presumption of fraud ·and undue influence, and casts
upon the Propc.nents the burden of proving the mental
16 capacity *of the testator or' testatrix, the fairness of the
transaction and the lack or want of undue influence. The
Proponents therefore joined in the demurrer to the· evidence ·
with the burden o.f proof on them of overcoming the presum ption of law that was created by the evidence and circumstances
developed on cross examination of the Proponents' witnesses.
The Proponents did not introduce any evidence to show mental capacity, the fairness of the tmnsaction or want of undueinfluence, and are therefore bound ·by the presumption of law
created by the aforesaid evidence and circumstances.
Again, the physical appearance o.f the purported will in
the light o.f the evidence created a most unusual and suspicious
circumstance. In Redford v. Booker, supra, and Barnes v.
Bess, supra, our court held, see page 405 of 197 S. E.
''We do not have to assume actual fraud. But suspicious cir.cumstances place a burden upon the proponents
of a will to make a satisfactory explanation. If they fail
to carry that burden, they should no.t profit thereby."
No doubt counsel for the Propo~ents will rely upon the
case of Savage v. Nute, 180 Va. 394.
At first blush, this case would appear to be an authority
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against our position. However, when the case is carefully di-.
gested and analyzed. it will be seen that it supports our position. The proponents in the Savage v. Nute cae recognized·
that the burden of proof was on them to establish the mental
.capacity of the testatrix. fairness of the transaction, and want
of undue influence.
Consequently they proceeded in chief to introduce a
17* *number of witnesses to establi~h their case. The Contestants then put on their evidence. The ·poponents then·
sought to introduce the testimony of other witnesses in rebuttal to strengthen the case they made out in chief. The trial
court held that the evidence s1hould have been introdu.ced ·in
chief and refused to permit the testimony of the witnesses offered in rebuttal. There was a verdict and judgment in favor
of the Contestants. Our Supreme Court reversed the judgment upon the ground that the trial court erred in not permitting the introduction of the evidence offered in rebuttal on the
ground that while such evidence w.as proper in chief, it was·
inadmissible in contradiction of the testimony given by witnesses for the Contestants.
The facts in the Savage v. Nute, supra, case are easily dis-·
tinguishable from the facts of the case at bar. There the will
was prepared by an attorney of high standing from memoran-·
da .furnished him by one of the beneficiaries under the will.
After the preparaticn of the will. the attorney who prepared it,
went to the home of the testatrix. read her the will, discussed it
with her. and after ascertaining from her that the will as written, expressed her desires, proceeded to have it executed in the
presence of .competent witnesses. There was no participation
by a major beneficiary in the execution. of the will, as in the
case at bar. The evidence clearly disclosed, by tlk testimony
of a reputable attorney and disi~-terested attesting witnesses that
the testatrix understood and knew the contents and provisions of the will. In the ca~ at bar, the only evidence
18* *that tends to establish that Helen Hoge knew the con~
tents or provisions of the purported will is the testimony
of John Chapmar:• Snidow, the major beneficiary.

FIRST GROUNDS OF DEMURRER
The purported will contained three pages. It was fastened together and had a manuscript cover on it as previously set
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forth in the statement o.f facts. The first two pages that .contained the devises· and bequests are identified as parts of the will
by the testimony of John Chapman Snidow alone. There
is no corroboration of his testimony. On the contrary, his
failure to produce evidence creates a strong presumption that
such evidence, if produced, would not corroborate or support
his contention. Why didn't the Proponents .call Mr. Goodman as a witness? He was Snidow's lawyer and f~iend. Why
didn't the Proponents produce the notes, or memorandum allegedly claimed to have been. made by Mrs. Hoge? When they
have in their possession evidence vital to the issue and fail to
produce it, they mus~ suffer the consequences.
We most earnestly saubmit that under the evidence and circumstances established in this .case. the genuiru?ness of the purported will er the identity of the first two pages of the purported will cannot be established on the uncorroborated testi-·
mony of John Chapman S"nidow, the major beneficiary.
As was said in Redford· v. Booker, supra:
1 9*

"Explanations are in order. He is not oppressed
when he is required to show good *faith."

We most earnestly. submit that under the facts and circumstances of this case, a major benefi.ciary whc occupied a position of trust and confidence to the testatrix, and who participated in the preparation and execution of the will, is not competent to establish on· his uncorroborated testimony the vital
fact that the testatrix, who was old and feeble knew the ~ontents
and provisions of the purported will. On his testimony, and
his alone, is knowledge of the contents of the purp~·rted will on
the part of the testatrix established or p~oved.

If the fa.cts and circumstances as established by the evidence did not show th~t the. purported will was prepared and
its exec;:utio~ prqcured under. unusual and suspicious circum·.stance~,, th~n it is pos,sib1e that the court would permit proof of
.the genuineness of the will on the uncorrobc·rated testimony of
a major beneficiary. In the case at bar, however, the fa.cts
and circumstances ale r,uch that the· court should not permit the·
genuineness of the purported will to be established on the uncorroborated testimony of John Chapman Snidow, major ben.eficiary and the ''keeper cf the keys" to the lock box where he·
placed such instruments for safe keeping.
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The authorities support our position. In Vol. 68, Corpus Juris, p. 989, sec. 755, under the heading "Genuineness·"
appears the following:
"The burden 1s upon one propounding an instrument for probate to prove the genuineness of the instrument as a will, and of the signature affixed thereto as
20* that *of the alleged testator, and, in the case of a· holographic instrument, the proponent has the burden of
showing that it is in the handwriting of decedent. An
instrument apparently in proper testimentary form and
coming frcm the proper custody is, however, ordinarily
presumed in the first instance, to be genuine, so that the
·burden of adducing evidence to the contrary is upon one
opposing or .contesting the probate, in the absence of any
indication that it is fraudulent or forged; but no such
presumption arises where the alleged will is produced
under unusual or suspicious circumstances, and in such
cas·e the prc-ponent has the burden of making a satisfactory
explanation. Likewise, where the cir.cumstances under
which the instru111ent is alleged to have been prepared or
executed are unusual or suspicious, an explanation is required to be made by the proponent. who· must produa
some proof in additioQ to that which will ordinarily suffice, and where, in such a case, the disposition made by
the instrument propounded differ materially from those
made by a prior will of decedent which had been .carefully prepared by his cqunsel at his direction, the pro-:
ponent must show a satisfactory reason for the change."
Again in Vol. 68, Corpus Juris, p. 986, sec. 751, under
the heading "Knowledge by Testator of Contents of Will,"
it is said:
* * * and the fact that the will was prepared by or at the direction· of the principal beneficiary
thereof may, in .connection with other facts and circumstances of doubtful or suspicious character, defeat the presumption of knowledge, but the fact alon·e that the will
was drawn by a beneficiary does not n·ecessaril y overcome
such presumption, or shift the burden of evidence to the
proponent.''

'' * *
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Again, our court in Redford v. Booker, supra, and Barnes
v. Bess, supra, recognized the rule of "Suspicious circumstances." Our court held:
·
·
2 1*

* ''We do not have to assume a~tual fraud. But suspicious circumstances place a burden upon the proponents
of a will to make a satisfactory explanation. If they fail
to carry that burden they should not profit thereby."

We feel that the provisions of Code Section 6209 are applicable ..to the facts and .circumstances of this case. The legislature, in its wisdcm, has seen fit to require corroboration of
the testimony of an adverse or interested party before a judgment. or. decree can be rendered against the estate of a decedent
or persons under disability. Is not the establishment of the
genuineness of a will tantamount to the. rendition of a judgment or decree against the estate of a decedent, when a major
beneficiary seeks to take practically all of the estate on his un.corroborated · testimony? We respectfully submit that it is ..
The genuineness cf the purported will and knowledge of its
contents on the part of Mrs. Hoge is the vital issue in this' case,
and such issue cannot be proved under the facts and circumstances of this case on the uncorroborated testimony of Sn:dow.
Section 6209 should apply and .corroboration c.f his testimony
be required before a judgment or decree is rendered in this case,
whereby the bulk of the estate of Helen Hoge falls in his· hands.
It is right and proper that he shculd suffer the consequences of
his failure to produce the testimopy of M~. Goodman and the
memorandum allegedly made by Mrs. Hoge from which Snidow claims Mr. Goodman obtained the information to prepare
the purported will.

In conclusion, we respectfully submit that the Trial
Court should have sustained the demurrer to the eviden.ce
22* on both *grounds assigned. We frankly admit that as to
the first ground there is a que~tion. However, we feel
that our position is sound and supported by the authorities.
As to the sw:md ground of demurrer there is no question.
Snidow and the other Proponents have joined in the demurrer, when the burden of proof of mental capacity on the part
of the testatrix. fairness of the transaction, and lack of undue
influence was upon them. Under the facts and cirsumstances
of this case, a presumption cf law was created, the burden of
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which Snidow and the other Proponents had to overcome by
·\ satisfactory proof. No testimony was offered to establish
mental capacity on the part of Helen Hoge at the time of the
execution of the will. l:ikewise, no evidence was offered to
show the fairness of the transaction and the lack of. undue influence. The Proponents rested their case when the burden
of proof and the burden of producing evidence rested on them.
Their failure to go forward and p·roduce the evidence that the
law required them to produce subjects them to the consequences,
and they have no one to blame except themselves. Explanations were in order. Trust and .confidence· is not to be abused
or used for selfish purposes.
PRAYER

In .consideration whereof your Petitioners pray:
( 1) That they ·may be awarded an appeal to the decree
entered by the Circuit Court of Giles County, Virginia,
· on February 7, I 944, and that for the errors herein as;
2 3 * signed *the decree may be reviewed and reversed by this
Ho-norable Court.
(2) Petitioners respectfully request that their counsel
may b~ allowed an opportunity to state orally their reasons
why an appeal should be granted.

( 3) Petitioners aver that a copy of this petition was
mailed on the 1st day of June, 1944, to W. B. Snidow, Esq ..
and John B. Spiers, Esquire, counsel for Proponents, and that
this Petition is to be filed with justice Herbert B. Gregory, of
this Court.
(4) That in the event an appeal is awarded petitioners
request that this petition be printed with the record in lieu of
an opening brief in their behalf.

And your petitioners will ever pray, etc.
JOHN E. CROFT, FLORENCE BAILE,
J. C. CROFT, HARVEY CROFT, E. C.
CROFT, EDGAR CROFT, FLORENCE
SNIDOW, JOHN SNIDOW, JOHN E.
CROFT, FLORENCE BAILE, VIRGINIA STEINBOCK and HOBART CROFT
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T. WARREN MESSICK,
Counsel for Petitioners.
CERTIFICATE

I, T. Warren Messick, Attorney of the City of Roanokep
Virginia, and practicing in the Supreme Court of Appeals
24 * of *Virginia, do certify that in my opinion there is error
in the decree herein complained of, and that for said error
th~ said decree should be reviewed by the Supreme Court of
Appeals of Virginia.
Given under my hand this 1st day of June, 1944.
June 20, 1944.

T. WARREN MESSICK
Appeal awarded by the Court. Bond

$300.

M.B.W.
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Virginia:
Pleas before the Honorable A. C. Buchanan, Judge of the
Circuit Court of Giles County, Virginia, on the 7th day of
February, 1944.
J. C. Croft, Harvey Croft,. B. C. Croft,
Edgar Croft, Florence Snidow, Frank
Snidow, Robert Snidow, John Snidow,
John E. Croft, Florence Baile, Virginia
Steinbock and Hobart Croft
vs.

John Chapman Snidow, in his own right
and as Executor of the Estate of Helen V.
Hoge, Deceased, Richard Hill, Martin
Snidow, Harvey Chapman Snidow, Neil
Snidow, Annie L. Snidow and John J.
Snidow
Be it remembered that heretofore, to-wit, in the Clerk's
office of the said Court, came .the complainants, by their attorney, and filed their memorandum, and sued out their summons in chancery against the defendants, and likewise an order
of publication against certain non-residents, which summons
and order o.f publication were duly executed and returned to
the Clerk's office
required by law. And at the Second May
Rules, r 94 r, filed their bill of complaint and exhibit, which
is in the following words and figures, to~wit:

as

page

2

r

BILL

Your complainants would respectfully show unto the
Court the following facts:
That your complainant, J. C. Croft, is one of the heirs at
law and distributees of Helen V. Hoge, who recently departed
this life possessed of real and personal property. That the
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other complainants, Harvey Croft, B. C. Croft. Edgar Crok
Florence Snidow, Frank Snidow, Robert Snidow, John Snidow:, John E. Croft, Florence Baile, Virginia Steinbock and
Hobart Croft are likewise heirs at law and distributees of the
said Helen V. Hoge, whe:P recently departed this life possessed
of real and personal property.
Your complainants further represent that since her death~
a paper writing purporting to be her last will and testament
has been admitted to probate· before the Clerk of this Court~
whereby she devises the chief part of her property to the defen.dan t, John Chapman Snidow, and made sundry ether gifts
to the defendants, Rich3:rd Hill, Martin Snidow ~ Harvey Chapman Snidow, Neil Snidow, Annie L. Snidow and John J.
Snidow, and certain other gifts to certain of the complainants
herein.
The order admitting said will to probate was made in the
Clerk's Office of the Circuit Court of Giles County on the
13th day of May, 1940. An attested copy of the said will is
herewith filed. marked "Exhibit A·." And the sa~d John
Chapman. Snidow qualified as the Executor mentioned in the
said will, and executed bond in the sum of $30.page 3 ~ 000.00 conditioned according to law. Your complainants allege and charge that the paper aforesaid
of which probate has· been received, is not the will of the dece.ased Helen V. Hoge.
Your complainants further represent that the said Helen
V. Hege at the time of her death was seventy-nine years of
age, and at the time of the execution of said paper afpresaid,
she was feeble of body and mind, easily influenced, and did
not have sufficient mental capacity to make a valid will and
dispose of her property.
Your complainant further represent that the defendant,
John Chapman Snidow had o-btai\ned dominating control,
during the last years of her· life,· over the will and mind of the
said Helen V. Hoge. deceased, and that said paper writing was
not the free will and testament of Helen V. Hoge, but was
brought about by the undue influence persistency and consist- .
ently exercised on the part of the said John Chapman Snidow
over the said Helen V. Hoge.
Your complainants~ therefore. further charge and aver
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that the said paper writing was not the true last will and testament of the said ~elen V. Hoge, but was the result of fraud
and undue influence exerted on her by the said defendants.
Your complainants further represent that as to a great
portion of the property of which Helen V. Hoge died seized
and possessed, she did not have the right to give or devise for
the reason that she held said property in trust for the benefit of
the complainants herein, and her attempt to devise
page 4 ~ the same· in said paper writing constitutes a fraud
upon the rights of your complainants. That likewise the devise in said paper writing of the property ·of which
the said Helen V. Hoge held in trust for the complainants is
null and void for the reason that the said Helen V. Hoge did
not have the lawful right to devis; .such property which she
held in trust. That said prc.perty held in trust by the said
Helen V. Hoge was devised to the said Helen V. Hoge in trust
under the provisions· of the will of Josephine Snidow, who
departed this life about the year of 1922. An attested copy of
the will of Jcsephine Snidow is filed herewith, marked '"Exhibit B." and asked to be read as a part of this bill.

In wnsideration whereof, and being without remedy save
in a Court of equity; where matters o.f ·this kind are only and
properly cognizable, your complainants pray:
I.
That John Chapman Snidow, in his own right and
as Executor of the Estate of Helen V. Hoge, Deceased, Richard
Hill ·Martin Snidow, Harvey Chapman Snidow, Neil Snidow,
Annie L. Snidow and Jchn J. Snidow be made parties defendant to thi~ bill, and required to answer the same but not under
oath, the answer under oath, being expres~ly waived.
2.
That an issue devisavit vet non he made up and tried.
-by a jury at the bar of this Court, and try whether tlie said
paper writing admitted to probate as aforesaid, or any part
there0t is· c r is not the true last will and testament of the said
Helen V. Hoge; that the said probate be set aside. that the said
paper writing be declared and decreed not to be the
page 5 ~ last will and testament of the said Helen V. Hoge.

3. That your complainants do have and recover the
property held in trust by the said Helen V. Hege, and o.f which
she died seized and possessed, such trust property having come
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into the hands of the said Helen V. Hoge from the estate of the
said Josephine Snidow.
That all such other things be ordered and done as may be
necessary for a complete disposition o,f this cause, and for such
other relief, both general and special as to equity may seem
meet and the nature of the case may require.
And your complainants wiU ever pray, etc.
J.- C. CROFT, HARVEY CROFT, B. C.
CROFT, EDGAR CROFT, FLORENCE
SNIDOW. FRANK SNIDOW. ROBERT
SNIDOW, JOHN SNIDOW, JOHN E.
CROFT, FLORENCE BAILE, VIRGINIA STEINBOCK AND HOBART CROFT
By T. W. MESSICK,
K. K. HUNT,
Counsel.
T. W. MESSICK and
K. K. HUNT, p. q.
EXHIBIT A
Virginia:

In the Clerk's Office, Circuit Court of Giles County.
[?eed Book No. 9, page ........ .
WILL OF MRS. HELEN B. HOGE.
I, Helen B. Hoge, a resident of Pembroke, Giles
County, Virginia, being of sound mind and dis..:
posing memory, do hereby make, publish, and dedare this to be my last will and testament, hereby revoking all
other wills by me at any time made;

page 6

~

1:
I give, devise and bequeath unto my great-nephew,
John Chapman Snidow, the son of Walter A. Snidow, deceased,' all of my real estate that I may own: at my death, wheresoever the same may be situate, to have and to hold in fee simple.
I also give, devise and bequeath untc my said grand-nephew,
John Chapman Snidow, all of my household and kitchen furniture, live stock. farm machinery, fixtures and any and all

'
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other articles of tangible personal property that I may own at
my death, wheresoever the same .may be situate.
2:
I hereby give, devise and bequeath unto my color~d
servant, Richard Hill, should he be living at my death, the sum
of Eight Hundrel ($800.00) Dollars, said fund to be placed
in charge of my great-nephew, John Chapman Snidow, as
Trustee for the said Richard Hill, and the said Trustee to distribute said fund for the benefit of Richard Hill when and as in
his judgment he, the said Trustee, deems best, said bequeath· to
be paid out d any personal property in the hands of my executors hereinafter named. This bequeath to becom~ effective
only in case the said Richard Hill shocld survive me.

3: I hereby bequeath unto my great nieces, the three living daughters of my nephew, Frank P. Snidow, to be paid out
of my personal property in the hands o.f my execupage 7 ~ tors hereinafter named, the sum of One Hundred
($100.00) Dollars, each. Said bequeath to become
effective only as to those living at my death.
4: I hereby bequeath and devise. to my great-nephew,
Martin Snidow, should he be living at my death, he being the
son of Frank P. Snidow, the sum of One Thousand ($1000.00)
Dollars; and to my great nephew, Harvey Chapman Snidow,
son of Frank P. Snidow, should he be living at my death, the.
sum of Four Hundred ($400.00) Dollars; and to my grea.t
nephew, Neil Snidow, son c-f Frank P. Snidow, should he be
living at my death, the sum of Six Hundred ($600.00) Dollars. All of said bequeaths mentioned in this clause, "Clause
4", to be paid out of my personal property in the hands of my
executors hereinafter named. Said be.queaths to become effective only as to those living at my death.

5: I give, devise and bequeath unto my great niece, Annie L. Snidow, should she be living at my death, the said Annie L. Snidow being the daughter of my nephew, William H.
Snidow, deceased, the sum of Two Hundred (200.00) Dollars to be paid cut of my personal estate in the hands of my
executors. Said devise and bequeath to become effective only
in case the said Annie L. Snidow should survive me.
6:

I give, devise and bequeath to my nephew, John J.

\
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Snidow, the sum of Thirty-Five Hundred ($3500.00) Dollars, to be paid out of my personal estate in the hands of my
executors.
I give, devise· and bequeath unto my nephew,
page 8 ~ Major Robert Chapman Snidow, the sum of ThirtyFive Hundred ($3500.00) should the said Major
Robert Chapman Snidow survive me. Should, the said Major
Robert Chapman Snidow not be living at my death, then the
devise of $3500.00 to him is hereby cancelled and of no effect, and the sum of Two Thousand ($2000.00) Dollars is to
go to his wife, Yvonne Snidow. Said bequeath under this
"clause 7'' to be paid out of my personal estate in the hands of
my executors.
7:

8.

I give, devise and bequeath tJ.nto Hobart Croft, the

sum of John E. Croft, should he be living at my death, the

sum of Three Hundred ($300.00) Dollars, to be paid out of
my personal estate in the hands of my executors. Said beneath to become effective only in case the said Hobart Croft
should survive me.
9: I give devise and bequeath unto my said greatneprew, John Chapman Snidow, the son of Walter A. Snido,w,
deceased, all the rest and residue of my estate, real and personal,
· or mixed, and whether reduced to possession or only contingent or remcte, to him the said John Chapman Snidow to
have and to hold in fee simple, with the direction. that he shall
defray all of my burial and funeral expenses and see that a
suitable and appropriate stone or monument marks my grave.

, Io: I do hereby nominate and appoint the said John
Chapman Snidow and Major Robert Chapman Snidow, jointly, as my executors of this my last will and testament, or if
either of them should be without the Commonwealth of Virginia or for any other reason could not conveniently qualify
as such, then in that event either of them shall qualify as exe.,..
cutor of this my last will and testament, with full
page 9 ~ power and authority to execute the same· according
to its true and intended meaning, and having perfect confidence i~ their, or either one's judgment and integrity.
I direct that the ·said executors or the one who shall act, shall
not be required to give security.
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Given under my hand and seal, this 27th day of April,
1938.

HELEN B. HOGE

(Seal)

The above signature of the testatrix was made and the
foregoing will was acknowledged to be her last will and testament by the said testatrix, in the presence of us, two competent witnesses,· present at the same· time; and we the said witnesses, do hereunto subscribe the said will on the date last above·
written, in the presence of the said testatrix, and o·f each other,
at the request of the said testatrix, who was then of sound mind
and over the age of twenty-one years.

J. L. DILLOW
JAS. R. STAFFORD
A Copy-Teste:
F. E. SNIDOW,
Clerk.
EXHIBIT B
Know all men by this present that I Josephine Snidow, being in good health, sound mind and understanding, but considering the uncertainty of life, do make and declare this
page IO t my last Will and testament. as follows, I give and
bequeath to my brother, Harvey W. Snidow and his
heirs after him, the land and buildings, also including the light
plant with all of its fixtures, which I inherited by the will of
my father Jacoh Snidow, and als6 the land which I bought of
Harvey Snidow. And after my debts and burrial expenses are
paid, I request that what money, bonds and bank stock I may
pc•ssess be divided in three equal shares, one given to my brother Harvey Snidow, one to sister Helen Hoge, and as she has no
children of her own, to be kept by her in trust while she lives,
and at her death to be divided equally between Harvey S.nidow
and his children, and sister Ann Crofts children. But in case
iister Helen Hoge needs a part or all of what she gets., use it for
her own use. The third share to be given sister Ann Crofts
children, if living, if not and have .children. they are to have
their pamts share. All_ of my personal property to be diviqed
same as the money bank stock and bonds, except, iron fireproof safe: clock and haircloth sofa and large family Bible, to
be given Harvey Snidow, Helen B. Hoge is to have our moth-
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ers Work table and my new chair, Harvey Snidow ~ Helen Hoge
are to have my wardrobe and two single bed steads with the bed
clothes that fits them, which will be found in the old ward-.
robe. These are a special gift, not included in the general
divide. Harvey and Helen are to have all of the family pictures that they \_Vant and to have .choice of the three shares. I
wish Harvey, Helen and Lizzie Snidow, with the Executor to
do the dividing privately. I hereby appoint
·
· Executer without bond in witness hereof I the
above named testatrix do hereunto set my band
page I I r and seal, and declare the foregoing writing which
has been written through out ,by my self, to be my
last will and testament. This 21st day of January, 1916.
JOSEPHINE SNIDOW
Codicil to this my last will and testament. I desire that in
case my brother Harvey W. Snidow mentioned in the above
will, should not be living at the time of my death, then the
said property mentioned in the said will as being bequeathed
to him, shall go to his three sons Frank P. Snidow, John J.
Snidow and Robert C. Snidow.
This the 23rd day of August; 1921.
I have at present time
5 $ 1o.oo gold pieces
1o $5.00 gold pieces
2 $5.00 pieces that Ma ~ George gave me, the 2 $5.00 are
for Helen B. Hoge, that are separate in a little red rag, and the
$ I o.oo ~ $5.00 pieces are to be divided between, F. P., John
J. ~ Robert C. Snidow, and their children. and 1 $5.00 piece
given to· Edgar Crot. Nov. 5, 192 I.
JOSEPHINE SNIDOW
I have

I

extra cne for Harvey W. Snidow.
A Copy-Teste:
F. E. SNIDOW,
Clerk.
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DECREE

On the 17th day of June
entered.

I

941, the following decree was .
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Frank Snidow and Robt. Snidow, appearing by .counsel,
moved the Court to abate their names as parties plaintiff in
this cause ·which motion the Court doth sustain.
And the said Frank Snidow and Robt. Snidow who have
an interest in the subject matter of this suit appeared by counsel, waived notice of process, and asked to be joined as co-defendant herein it is therefore so adjudged, ordered and decreed.

It further appearing from the bill of complaint and exhibits filed therewith as a part thereof that there is a non join. der of Nancy Snidow, Caroline Snidow and Mary Snidow, the·
last two infants under the age of 21 years., all residents of this
State and County and who have an interest in the subject matter of this suit, it is ordered that they be made .co-defendants
herein.
DECREE
Again on the 17th day of June, 1941, the following decree was entered:
The Defenpants, appeared by counsel, in open Court and
asked leave to file their demurrer and answer to Complain.ants
bill which leave is granted and said demurrer and answer accordingly filed.
DEMURRER AND ANSWER
On the 17th day of June 1941, the following Dem1:1rrer.
and Answer was filed in open court.
page 13

~

The defendants demur to Complainant's Bill and
for cause of demurrer say that t]Je same is not sufficient in law, because:

I.
Want of proper parties who have an interest in the
subject matter of ~he suit as disclosed by Complainant's bill.

2. Complainants in their bill improperly join independent matters, without causal connection, and which are distinct in nature and against several defendants. unconnected in
interest and liability.
And without waiving said demurrer, but insisting there-
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on, for answer thereto, or to so much thereof as they are advised it is material they should answer, they say:

I.
It is true that Helen B. Hoge departed this life possessed of
an estate both personal and real and that she was survived by
the plaintiffs who, among others, are her heirs at law.
·

II.
It is true that the said Helen B. Hoge on April 27th, 193 s·,
executed a paper writing as and for her last Will and Testament wherein she disposed of the estate, both real and personal, as therein fully set forth; that said Will was duly admitted
to probate in the Clerk's office of Giles Circuit Court on the·13th day of May, 1940; that John Chapman Snidow, as exe.cuto·r named in said will, qualified as such with surety in the
sum of $30,000.00 and conditioned according to law. It is not
true that said paper writing is not the will of the deceased,
Helen B. Hoge.
page 14 ~

III.

It is true that the said Helen B. Hoge was, at the time of
executing said paper writ~ng and at the time of her death, of
somewhat advanced age, but it is not true that she was, at thetime cf the execution of said paper writing, either before or
thereafter, feeble of body or mind, easily influenced and without sufficient mental · capacity to make a will disposing of
property as she wished it to go, but on the .contrary the said
Helen B. Hoge, thou,gh advanced in age, was, at the time o.f
executing said paper writing and up to and within a few hours
of her death, physically active and energetic and at all times
mentally alert capable of maki~g a will disposing of her estate
as she wished it to go.
IV .
.Respondents deny that Jno. Chapman Snidow had, during the last years of the life of the said Helen B. Hoge, or at
any other time, obtained dominating control over the will
and mind of the said Helen B .. Hoge or that said paper writing
was brought about by the undue influence on the part o.f the
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said Jno. Chapman Snidow or by any one else, but on the contrary the said Helen B. Hoge possessed a ·strong and determined will and mind of her own and which was incapable of being
influenced against her wish and desire.

V.
It is further denied that the will of Helen B. Hoge is the
result of fraud and undue inflqence exerted over her by respondents, but on the contrary the provisions
page 1 5 ~ thereof expresses and contains the sole wish, de, sire and determination of the said Helen B. Hoge,
free of a'ny fraud or i~fluence, in the disposition of her estate.

vi:
Respondents further. aver that said paper writing was executed by the said Helen B. Hoge of her own free will and volition. that the provisions thereof were inserted by her expressed
direction and dictation, without suggestion from any source
or by any one and was fully understood at·the time of its execution by the said Helen 1f. Hoge who executed the same in the
presence cf the subscribing witnesses, J. L. Dillow and James
R. Stafford. ·

VII.
Respondents deny that any part of the property disposed
of and imbraced in said paper writing was held in trust for the
benefit of Complainants or that the deyise thereof constitutes
a fraud upon them, but en the contrary respondents aver that
the personalty acquired by the said Helen B. Hoge through the.
will of her sister, Josephine Snidow was a fee simple gift and
not a life estate therein.
All allegations of Complainants bill not herein specifically admitted are denied.
. And _now having fully answered, these respondents pray
to be hence dismissed with their reasonable cost in this behalf
expended.
page 16

~

JNO. CHAPMAN SNIDOW, in his own right
and as executor of the estate of Helen ·B.
Hoge, de.ceased, RICHARD ,HILL, MAR-
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TIN SNIDOW, HARVEY CHAPMAN
SNIDOW, NEIL SNIDOW, ANNIE L.
SNIDOW and JNO. J. SNIDOW; FRANK
SNIDOW and ROBT. SNIDOW,
By Counsel.
W. B. SNIDOW,
W. H. COLHOUN, p. d.
DECREE
On March 24, r 942, the following decree was entered.
This cause came on this day and the defendant moved the
Court to dismiss the cause because of the failure of the Complainants to prosecute the same, and sai<;l motion was argued
hy counsel for defendants, and upon consideration thereof, the
Court doth adjudge, order and decree that the Complainants
shall, within forty-five days from this day take and file their
depositions to be taken in this cause, and when so filed then
the said defendants shall within forty five days thereafter take·
and file their depositions, and then the said Complainants may
have fifteen days after the filing of same to take any rebuttal
testimony which they might be advised;. and unless the said.
Complainants do so take their depositions then the court will
entertain a motion to enter a final decree dismissing the cause:
from the docket.
DECREE
On May 27, 1942,·the following decree was entered.
This cause .came en again this day and upon mopage 1 7 ~ tion of the defendants, which motion was net resisted by the complainants to set aside the decree
in this cause entered on the 24th day of Mar.ch I 942, whereby
the complainants were required to speed this cause by taking
any depositions they might desire within forty five days from
that date, and it appearing that the said decree was erroneously
entered because the complainants in their bill prayed that an
issue. of devasavit vet non be made and tried by a jury, as provided by Section 5 2 5 9 of the Code, to ascertain whether any.
and if any, how much cf what of the will of Helen B. Hoge
probated in the Clerk's Office of this court on the r 3th day of
May r 940, be the. will of the said Helen B. Hoge, it is a.ccord-
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ingly adjudged, ordered and decreed that the aforesaid decree.
is hereby set aside, and it is further adjudged, ordered and de-·
creed that the said issue o.f devisavit vel ·non be and hereby is
directed to be tried; and it is further adjudged, · ordered, and
decreed that such issue be and hereby is set for trial at the June
term of this court, and that the clerk shall in making up the
docket for the said term docket this. cause for trial on such day
as may appear expedient in view of other c:ises having precedence over this cause.
DECREE
On September 21, 1942 the follcwing decree was entered.

In accordance with a decree entered on the 27th day Of
May, 1942, an issue out of Chancery and trial by jury was directed and coming on this day to be heard, and the complainants moved the Court for a continuance o'f the
page I 8 t cause because of the absence of the complainants,
Edgar Croft and Florence Snidow, by reason of
illness, and the motion was resisted by the Attorneys for the
Respondents, and the Court upon considerationi thereof, is of
the opinion to and doth pass the case until the 4th day of November, I 942.
DECREE
On December 12, 1942, the following decree was entered.
This day came the parties by their atto~neys and the. contestants demurred t-0 the proponents evidence and set forih
their grounds. of demurrer in writing, and thereupon the proponents joined in said demurrer, and it was agreed by the parties that the evidence introduced before the jury be reduced to
writing and presented to the Court, in. order for the Court to
rule upon such demurrer to the evidence.
DEMURRER TO THE EVIDENCE
On December 1 2, 1 942, the follcwing Demurrer to the
Evidence was filed in open court. ·

'

1.
The Contestants demur to the proponents evidence
and says that the same is not sufficient in law to maintain the
issue on the part of the proponents and that they, the said Con-
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testants, are not bound by the law of the land to answer the
same and assign the following grounds of demurrer: That the
Proponents have failed to establish that the paper writing,
bearing date of the 27th day of April, 1938, is the
page · I 9 ~ true last will and· testament of Helen B. Hoge.
deceased, and have failed to identify that pages 1
and 2 of the said paper was a part" or parcel of the paper signed
by Helen B. Hoge and presented to J. L. Dillow and James R.
Stafford to· sign as witnesses. The Proponents have failed to
establish due a11d proper· execution of said paper as a true last
will and testament of Helen. B. Hoge, as re_quired by statute.
2. That the evidence establishes a relationship existing
between _John Chapman Snidow, the principal beneficiary
under said paper writing, alleged to be the last will and testament of Helen B. Hoge as requires proof of the mental capacity
on the part of the said Helen B. Hoge to execute or make a valid
will and likewise requires of the Proponents proof that no undue influence was exercised -in obtaining the making ·or execution of said paper writing allegedly claimed to be the last will
and· testament of Helen B. Hoge. That under the evidence
before the court, propone~ts must establish mental capacity
and l~ck of undue in.fluence. In the abs~nce of such proof the
paper writing introduced in evidence .cannot as a matter of.
law be held to be the true last will and testament of Helen B.
Hoge.
Anq the De.fendant tenders herewith as part of this demurrer the evidence introduced before the jury.
Wherefor, far want of sufficient matter in that half to
the jury shown in evidence the Contestants pray judgment and
that the jury may be discharged from giving any verdict upon
the said issue and that the court adjudge and decree
page_ 20 ~ as a matter of law that the paper writing introduced in eviden.ce is not the true last will and testament of Helen B. Hog~. deceased .

.J. C. CROFT, et als

By K. K. HUNT,
T. W. MESSICK,
Counsel.
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K.K.HUNT,
T. W. MESSISK,
Counsel.
Be it remembered, that on the J 2th day of December,
1942, came the parties compl~inants apd defendants, by -their
attorneys, and as previously directed by decree of this court, ·
a jury was impaneled to try the issue devisavit vel non, and in
support of the issue the proponents introduced the following
evidence.
The Contestants demurred to the Proponent's evidence
and say that the same is not sufficient in law· to maintain the
issue on the part of the Proponents, and that they, the said
Contestants are not bound by the law of the land to accept the
same, and assign the following grounds of demurrer:
1.
That the Proponents have failed to establish that the
paper writing, bearing date cf the 27th day of April, 1938, is
the true last will and testament of Helen B. Hoge, deceased,
and have failed to identify that pages I and 2 of
1

page

2 I

t·

the said paper was a part_ or parcel of the paper

signed by Helen B. Hoge and presented to J. L.
Dillow and James R. Stafford to sign as witnesses. The Proponents have failed to establish due and proper execution of
said paper as !1 true last will and testament of Helen B. Hoge,
as required by statute.
2.
That the evidence establishe& a relationship existing
between John Chapman Snidow, the principal beneficiary
under said paper writing, alleged to be the last will and testament of Helen B. Hoge as requires proof of the mental capacity
on the part of the said Helen B. Hoge to execute or make a
valid will and likewise required of the Proponents proof that
no undue influence was exercised in obtaining the making or
executon of said paper writing allegedly claimed to be the last
will and testament of Helen B. Hoge. ·That under the evidence
before the court Proponents must establish mental capacity and
lack of undue . influence. In the ab~ence of ·such proof the
paper writing introduced in evidence cannot as a matter of law
be held to be the true last will and testament of Helen B. Hoge.

And the Contestants· tender herewith as part o-f this De·
murrer the evidence produced before the jury.
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F. E. Snidow
James R. Stafford
BE IT REMEMBERED, that upon trial of this cause, the
Proponents introduced the following evidence.
F. E. SNIDOW-1 am Clerk of the Circuit Court of .Giles
County, Virginia. On May 13, 1940, the paper writing
signed by Helen B. Hoge was admitted to probate in the Clerk's
Office of the Cir.cuit ·Court of Giles County as the
page 22 ~ last will of Helen B. Hoge. Said will was prov-.
ed and admitted to probate upon the testimony of
J. L. Dillow and James R. Stafford attesting witnesses thereto,
who personally appeared and upon oath testified before me as
clerk of the Cir:cuit Court' of Giles County, Virginia, and proved the signature of Helen B. Hoge to the paper and the due execution thereof. Said paper writing and order of probate were
a_dmitted in the evidence as Proponent's Exhibit 1.
. JAMES R. STAFFORD-I am assistant Trial Justice of
Giles County, Virginia, and Clerk of the School Board. My
office is in the court hou~e, across from the office of Mr. J. L.
Dillow, · Commonwealth's Attorney.
Some _time during
April, 1938, I was in my office, when. Mr. J. L:Dillow came
to my office and a[ked me tc, witness a signature. I accompanied Mr. Dillow to his office. Hel~n B. Hoge and _John
Chapman Snidow wer~· ·in Dillow's office when I got there.
The witness was shown the paper· writing introduced in· the
evidence as Exhibit 1.
· That is my signature to the paper that I signed as a witness. To the best of my recollection, Helen B. Hoge either
signed or acknowledged her signature to such paper in my presence and in the presence of J. L. Dillow. We were all preseqt
at the same time, and the paper was either signed or acknowl-.
edged in the presence of us and in the presence of each other by
Helen B. Hoge, and Mr. Dillow and I, in the presence o.f Helen
B. Hoge and of. each other, all present at the same time signed
the will as witnesses.
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J. L. Dillow
page 23 ~

CROSS EXAMINATION

I do not remember if the paper was signed or acknowledged
by Helen B. Hoge in my presence. · My best recollection is that
she signed it as well as acknowledged it. The only thing I
remember Helen B. Hoge saying was that she acknowledged
her signature. The paper, or will was not read in my presence. It was not read while I was in the room. I did not know
its contents. I did not know if it was a d_eed or a will. However, I presumed it to be a will. I don't know how many
sheets of paper there were. The only sheet I can identify is
the page that bears my signature. I do not remember if the
sheets of paper were fastened together or not. · I do not remember if the papers were fastened together with a manuscript
cover or back or not. I do not recall if Helen B. Hoge signed
her name before I came into the room, or afterwards: My beS;t
recollection is that she signed it in my presence. However, I
am not certain about it. I do not recall the term, will, bei1;1g
mentioned. I just presumed it was a will. I have thought
about it many times, and I am under the impression that H~len
B~ Hege signed the paper in my presence. The only people
that were present in the room at the time the paper was signed
or acknowledged by Helen B. Hoge, was J. L. Dillow, Helen
B. Hoge, John Chapman Snidow and myself.
J. L. DILLOW testified-I live in Pearisburg, Virginia,
and I am Commonwealth's Attorney of Giles County. In
April, 193 8, John Chapman Snidow and Helen B. Hoge
came into my office in the court house in Pearisburg, Virginia.
They entered my office from the courthouse hall.
page 24 ~ John Chapman Snidow held Mrs. Hoge by her
arm. John. Chapman Snidow told me that Mrs.
Hege wanted to execute her will. My recollection is that Mr.
Snidow had the will in his inside coat pocket and took it out
when they came in my office together. I explained to him that
it was ne.cessary to have another witness. I went acrcss the
hall and asked Mr. James R. Stafford to come over and witness a paper for me. Mr. Stafford acccmpanied me to my office, and the will that has been introduced in evidence (Proponent's Exhibit 1) was signed and acknowledged by Helen
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J. L. .Dillow.
B. Hoge in my presence and. in- the. presence of James R. Stafford, and Mr. Stafford and I attested the will in the presence
of Helen B. Hoge and in the presence of each other. We were
all three present at the same time, and we all three signed in
each other's presence.
CROSS EXAMINATION
The will was not read by me. Neither wa.s it read by
Helen B.- Hoge while she was in my office. It was not read by
anyone while it was in my office. I do not remember how
many pages there were. The only page I can identify ·is the
one that bears my signature; I do not recall whether the pages
were fastened together or whether it had a manuscript cover or
back on it or not. I do not remember whether it was bound
together with a manuscript cover bearing the name of a lawyer
or not. I do not recall that it had a manuscript cover bearing
the name of Julius Goodman, Attorney of Christiansburg,
Virginia, on it or not. I did not know any of thepage 2 5 ~ contents of the will and I am not able to identify
any of its provisions ..
I have never seen a back or manuscript cover on an instrument where the lawyers name was. on tre ins,ide of themanuscript .cover instead of on the outside. Lawyers fasten
their paper together with manuscript cover with· their name
on the outside of the cover instead of on the inside. I do not
recall whether any of the. papers were stapled togetlier or not.
I do not know who wrote the will. W. B. Snidow or M~ P.
Farrier, Attorneys of Pearisburg, Virginia, generally perform
legal services for Helen B. Hoge. Helen B. Hoge knew mewhen she came to my office with John Chapman Snidow. She
was a sweet old lady· and I was very fond of her. She is an old
lady; I do not know her exact age. She was in· a feeble condition when she .came to my office, and had been in a feeble condition for quite awhile. She was old and right unsteady and it
looked to me like Mr. Snidow was helping her along.
After the will was signed and acknowledged, John Chapman Snidow picked it up and put it back in his inside co~t
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John Chapman Snidow
pocket. They left my office together, and Mr. S~idow took
her by the arm.
For a num her of years Helen B. Hoge was a director and
stockholder in the First National Bank of Narrows, Virginia.
She took a great deal of pleasure in attending the meetings of
the board of directors. She never missed a meeting.
For several years John Chapman Snidow had at-

page 26

r tended to the business affairs of Helen B.· Hoge.
RE-DIRECT Ex.AMINATION

The witness. was again shown the paper writing purporting to be the will of Helen B. Hoge, by Mr. Spiers, counsel for
the Proponent~. The attestation clause was .read to· him by
· Mr. Spiers, and he was asked if the att,estation clause did not
correctly state the truth, and the witness. replied· that it did,
and further testified, ''of course my recollection was better at
the time the attestation clause was signed by _me than it is now.
The attestation clause states the truth or otherwise I would
not have signed it." "I have never represented Mrs. Hoge in
any of her legal affairs; tha't is not directly." Mrs. Hoge was
physically feeble. She recognized ~e and I her. She apparently understood all that was going on. I saw no difference
between her then and any other time I ever ·saw her. I have
known Mrs. Hoge ever since I came here to practice law, maybe before.
JOHN CHAPMAN SNIDOW TESTIFIED-I live in
Christiansburg, Virginia. I was a great nephew of Mr. Hoge,
the husband of Helen B. Hoge. He died about fifteen years
ago. On April 27, 1938, I came with Aunt Helen Hoge to
Pearisburg, Virginia, at her request, with her will to have it
witnessed. We went to the office of Mr. Dillow and I told
him that Aunt Helen, (meaning Helen B. Hoge) wanted her
• will witnessed. Mr. Dillow told me that he would have to
have another witness, and he went and got Mr. James R. Stafford. The will was signed and acknowledged by
page 2 7 r Helen B. Hoge in Mr. Dillow' s office and both
Mr. Dillow and Mr. Stafford signed the will in
her presence ~nd in the presence of each other. They were all
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John Chapman ·Snidow
present at the same time. The will .consisted of three sheets
and were fastened together just like they are now. (The paper
writing purporting to be the will of Helen B. Hoge introduced
in evidence as Proponent's Exhibit r, was sho,wn to the witness) . The will has not been changed in any respects from the
time Helen B. Hoge signed it u.ntil now.
CROSS EXAMINATION
The will was prepared by Mr. Julius Goodman, an attorney at law of Christiansburg, Virginia. I did not pay him
anything for writing the will. No one paid him. He is a
friend of mine· and did not charge me anything. Helen B.
Hoge lives in P~mbroke, Virginia. Mr. Julius Goodman has
nev-er been to her home. She has never been to· his office. I
went to his office and had him prepare the will. I had the
notes with me that Aunt Helen (meaning Helen B. Hoge) ~ade
and gave me, which provided the information for Mr. Goodman to piepare. the will. Aft~r the will was prepared I carried it to Aunt Helen's home at Pembroke. I left it with her
for a couple of weeks. On April 27, 1938, she asked me to
take her to Pearisburg to have the will signed. I took her to·
Pearisburg in my car. When we got to Pearisburg; we went to,
the office of Mr. Dillow in the co~rthouse. I took the will
out of my 'inside coat pocket. I had it in my pocket along with
some other papers of Mrs. Hoge's. I had been helping her to
attend to her business for a number of years, bu·t.
p~ge 28 r she attended to her business herself. There was
nobody else to help her. Mr. Dillow got Mr.
James R. Stafford to ccme to his office. After the will was ·
signed and acknowledged by Mrs. Hoge in the presence of Mr.
Dillow and Mr. Stafford, and they signed. it in her presence~
all three cf them being present tCg{?ther, I took the wifl and
placed it in the envelope rpat it had been taken out of and put
it back in my inside pocket. I took Mrs. Hoge on to Pembroke, and she asked me to take ~he will and put it in the safety
dep~sit box in the bank at Christiansburg. In Christiansburg,
I deposited the will, for safe keeping in a safety deposit box in
the bank .. Mrs. Hege had a safety deposit box in the bank at
. Chrietiansburg, in which the will was placed. She had a key to
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the box and I also had a key to _the box. The will remained
in the safety deposit box. in Christiansburg for some time,
when Helen B. Hoge requested me. to bring it to her at Pembroke, that she wanted to shew it to Robert Snidow, ·her.
nephew, who was there at- the time,, who was nominated ,as.,
joint executor with me in the will. I took the will from the _
safety deposit box and brought it to Aunt Helen at Pembroke.
Robert Snidow was there at the time. She kept the will for
approximately a week, and at her request, I took it back to
Christiansburg and again put it in the safety deposit box in
the bank where it remained until after her death. After her
death I got it out of the bank and brought it to Pearisburg to
the clerk the day it was probated. Helen B. Hoge was 76
years old at the time the will was executed.
Christiansburg is the county seat of Montgomery
page 29
Ccunty, and is thirty miles from Pembroke.
Pembroke is in Giles County, Virginia. Pearisburg is approximately eight miles from Pembroke, and is the
.county seat of Giles County. Narrow$, Virginia, is thirteen
miles from Pembroke. There is a bank in Pembroke. There
is a bank in Narrows, Virginia. Helen B. Hoge at one time was ·
a stockholder and director in the bank at Narrows, Virginia.
I cannot explain why the manuscript cover or back has Julius
Goodman's name on the inside instead of on the outside. I
don't know how this happened. I de, not know why the edges
cf the cover or back on the will are worn like they are. It was
not done by taking it in and out of my pocket. The will is
fastened tcgether just like it was when I took it from Mr.
Goodman's office. Mr. W. B. Snidow and M. P. Farrier
m:ually atended to the legal business of Helen B. Hoge. They
are both practicing attorneys in P€arisburg, Virginia.

r

Under the terms of the will the farm devised to me is
worth betwee.n eight and ten thousand dollars. Helen B. Hoge
conveyed a house and lot to me some years before her death ..
The prop~rty she conveyed to me before her death is in Christ'iansburg, Virginia.
I am 46 years of age.

I am a business ma:i, and some
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people consider me successful.
perience in business.

I have had considerable ex-

page 30 ~ . RE-DIRECT EXAMINATION
· About .two weeks prior to the execution of the wilt Helen

B. Hoge requested me to have her will prepared. .She gave me
some notes that contained the information .as to the disposition of her property. I came to Pearisburg to see Mr. W. B.
Snidow, an attorney. He was sick at the time and I did not
see him, so I sought the services of Mr. M. P. Farrier. I was
informed that he was not in Pearisburg but in Richmond, .and
was unable to find him. I then went to Christiansburg and
engaged the services of Mr. Julius Goodman.
A copy of the will was given· to. Helen B. Hoge. This
.copy was placed by her in her safe in her home in Pembroke.
I :knew the combination of the safe. A year or so before -her
death the combination was changed by someone and I never
knew the new combination .
.Helen B. Hoge died on May 13, 1940. After her death
a copy of the· will was fo-q.nd in her safe in her ·home in Pembroke, Virginia.
The will a·s written was just as Aunt Helen directed in
the notes she gave to me for the purpose of having the will prepared, and I made no suggestions as to the provisions of the
will.

It was stipulated and agreed that the inventory of the personal estate of Jlelen B. Hoge showed that such persnal propercy was. valued .at approximately $28,000.00.
WHEREFORE, for want of sufficient matter in
that half to the jury shown in evidence, the Contestants pray judgment and that :the jury may be
discharged from giving any verdict upon said issue, and that
the said Proponents may be barred from having or maintaining their aforesaid action against the Contestants.

page 3 1

~

Teste:
-F. E. SNIDOW.
Clerk.

J. C. Croft~ et a-ls vs. John Chapma~ Snid0w, et als
· VERDICT OF THE JURY
Be it remembered, that on .the 12th day of December,
the, jµ;ry impaneled to try the issue joined, returned the
following: verdict.
·
I 942,

We, the jury, on the issue submitted, find that the writing
dated April 27., 1938, probated before the Clerk on May 13,
1940, is t1:1e true last will and testament of Mrs. Helen B. Hog~.
subject to· the ruling of -the court on the Contestant's demurrer
to the evidence.
I. W. LOVELL,
Foreman.
DECREE
On the 7th. day of February, 1944, the following decree
was: entered.
This cause came on again th~s day to be further heard on
the complainant's bill regularly filed at rules, and upon Order
of Publication duly and regularly executed as to·
pa-ge 32 ~ Martin Snidow, Harvey Chapman Snidow, Neal
Snidow, Annie L. Sn.idow· Yarbrow, and John J.
Snidow, and upon pro.cess executed on John Chapman Sni-·
dow, Executor of the Estate of Helen B. Hoge, dec'·d, and- in
his individual capadty~ Richard HiH and Nancy Snidow, and
upon the answers of Car9line· Snidow and Mary Ann Snido,w
by S. A. Martin, their Guardian Ad Lit~m appointed. for them
by the Clerk of this Court while the cause was pending at
Rules, and upon the demurrer and answer of the other defendants and was argued by counsel.
1

And· it appearin·g that this court did by its decretal order
entered on the 27th day of May, 1942, direct that the ·issue of
devisavit vel non be made and tried' by a jury as provided by
Section 52·59 of the Code, to ascertain whether, any, and if
any, how much of the writing date_d· April 27 1938, probated
in the Clerk's Office of this Court on the 13th day of May,
r 940, be the will of the said Hele~ B.· Hoge, and the said jury
trial was directed to be set for trial at the .June Term, 1942, of
this Court, and at which said last mentioned term the cause
was continued on the motion of the complainants upon the
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grounds of the illness and inability to be present of Edgar
Croft and Florence Snidow, two of the complainants.
And the cause corning on to be further heard at the regular December Term, 1942, of this Court, and in accordancewith the said decretal o,rder entered in this Court on the 27th
day of May, 1942, whereby the issue of d.evisavit vel non was
directed to be tried as provided by Section 5 2 5 9 of
page 3 3 r the Code, it was adjudged, ordered, and decreed
that a jury be impaneled to try the said issue of
devisavit vel non and to ascertain whether any, and if any,
how much of the writing dated April 27, 1938, probated in
the Clerk's Office of this Court on the 13th day of May, 1940,.
be the will of the said Helen B. Hoge, asd the issu:es having
been made as provided by law, thereupon came a jury, to-wit:
B. H. Spangle(, Hampton Frazier., E. E. Woodson, W. P. Stafford, I. W. Lovell, R. C. Hale, and J. L Jen·nell who were
sworn and irn panelled in the manner prescribed by law· to try
the issue joined and to ascertain by their verdict whether any,
and if any •. how. much of the writing dated April 27, 1938,,
probated in the Clerk's Office of Giles County, Virginia, on
the 13th day of May, 1940, be the will of the said Helen B.
Hoge, and after.the said jury had been sworn and duly impanelled they he~rd the evidence introduced by the said defendants, at the .conclusion of which evidence the said complainants
demurred to the defendants' evidence,· in which demurrer defendants joined, and the jury retired to cons~der of its verdict
and shortly returned into court with its verdict in the words
and figures following, to-wit: "We, the jury, on the. issue
submitted, find that the writing dated April 27, 1938, probated before the Clerk on May 13, 1940, is the true last will
and testament of Mrs. Helen B. Hc.ge, subject to the ruling of
the court on the Contestant's· demurrer to the evidence."
Upon the return of the verdict by the jury the court did
adjudge, order, and decree that it would take time to consider
· of its ruling on: the said demurrer to the eviqence
page 34 r and counsel for both the complainants and the de. fendants were requested to file briefs setting forth
their views and authorities therefor, upon which being done
and the court .having maturely considered the evide:r:ice thus demurred to and the briefs of counsel. is of the opinion, for
reasons stated in writing, and hereby made a part of the record,
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to overrule the said demurrer to the evidence interposed by the
contesting .complainants, which it is adjudged, ordered, and
.decreed, be and hereby is done. And it is further adjudged.
ordered, and decreed that the writing and will of the said
Helen B. Hoge which was probated before the Clerk of this
Court in the Clerk's Office on the 13th day of May, 1940, is
the true last will and testament of the said Helen B. Hoge and
shall hereafter be taken and held as such from the time of its
said probate in the said Clerk's Office and from the date of the
death of the said Helen B. Hoge.
It is further adjudged, ordered, and decreed that the said
defendants recover of the complainants their costs in this behalf expended. And the object of this suit having been adjudicated and nothing more remaining to be done it is ordered to
be stricken from the docket.
To which action of the court in overruling the demurrer
to the evidence and adjudicating the paper writing to be the·
last will and testament of Helen B. Hoge, the plaintiffs, by
.counsel, then and there excep~ed for the reasons assigned at the
Bar o.f the Court and as set forth in the brief filed in this .cause.
And the plaintiffs, by counsel, having indicated
page 35
.their intention to apply to the Supreme Court of
.
Appeals of Virginia, for a writ of error and super- ·
sedeas or appeal io the judgment of said court, it is hereby
ordered that said judgment or decree of this court be suspended
for a period of s,ixty (60) days, upon the complainants, or.
someone for them, entuing into bond with sufficient surety·
before the clerk of this court in the penalty of $20.0.00 within
thirty days from this date, and conditioned as required by law.

r

OPINION OF THE COURT
On the trial before the jury the proponents introduced the
clerk before whom the will was probated; the two subscribing
witnesses, and one of the proponents, John Chapman Snidow,
who is oO:e of the beneficiaries, and named as co-executor, and
qualified as sole executor. The contestants introduced no evidence, but demurred to the eyidence introduced by the proponents. By their demurrer they admitted the truth of all _the
evidence introduced by the proponents, and all the just inferences proper to be drawn therefrom. Burks P. f1 Pr. (2d. ed.)
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p. '479. As stated.in Dearing v; Dearing, 132 Va. 178, 18r ..
"if the evidence be such that a jury might have found a verdict for the demurree, the court must give judgment in his
favor."
There are two grounds of demurrer, the first being that
the proponents have failed to establish due and proper. execution of the will, in that they· failed to identify pages I and 2
thereof. The will was typewritten on three sheets of
page 3 6 ~ paper, the first t~o containing the property dispositions, and the third completes a paragraph be-·
gun on the second page, names. the executors, carries the date,
the sjgnature of the testatrix, and the certificate and signatures
of the attesting witnesses. It is fastened together by three
small wire staples which also hold a manuscript cover enclosing the three pages. This manuscript cover is attached so that
the name of the attorney printed on it, "Julius Goodman,
Attorney-at-law., Christiansburg, Va.," who prepared the will.
. is on the inside, and the edges of the .cover are somewhat worn,
chiefly where it has been folded. The wire staples give no indication of having been moved since they were inserted.
The clerk testified that the writing was by him admitted
to probate on May 13, 1940, on the testimony of J. L. Dillow
and James R. Stafford, subscribing witnesses, who proved the
signature of .Mrs. Hoge to the paper, and the due execution
thereof. The writing is dated April 27, 1938, and the probate
order shows that Mrs. Hoge died May 8, 1940, at the age o.f
79 years.
Mr. Stafford identified his signature to the paper, and
said that Mrs. Hoge either signed or acknowledged her signature in the presence of him and Mr. Dillow,· all present at the
same time, and that he and Dillow signed as witnesses in the
presence of Mrs. Hoge and of each other. But the will was not
read in his presence, and he did not know its .contents, and he
did not know how many sheets of paper there were. The
only sheet he could identify was the one bearing
page 3 7 ~ his signature. He did not recall 'the word "will"
being mentioned, but just presumed it was a will.
He was vague about the circumstances, but w~s under the impression that Mrs. Hoge signed the paper in his presence.
· Mr. Dillow, the other subscribing witness, testified that
Mrs. Hoge and John Chapman Snidow came into his office in
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the Court House, and -Snidow said Mrs. Hoge wanted to ·.exe- ·
cute her will, which, according to his recollection, Snidow todk
out of his inside coat pocket; that he explained that it was·
necesgary to have another witness, ,and went across the hall and asked Mr. Stafford to come over and "witness· a paper for me;"
that the will had been introduced in evidence w.a§ signed and
acknowledged by Mrs. Hoge in the presence of him and Mr.
Stafford, and he and Mr. Stafford attested the will in the presence of Mrs. Hoge. He said on cross examination that the will
was not read by him, nor by Mrs. Hoge while in his office;
that he did not remember how many sheets there were; 'that
the only page he could identify was the one bearing his signature. He did not recall whether the pages were fastened· together or not, or had a manuscript cover. He did not know
any of the contents of the will ctnd was not able to identify
any of its provisions. On re-'.examination he was asked if the
attestation clam:e did not correctly state the truth, and he said
it did, and that his recollection was better when the attestation
clause was signed than it is now, and that the attestation. clause .
states the truth, otherwise he would not ave signed it; that Mrs. '
Hoge was physically feeble; she apparently understood· all that
was going on, and he saw no difference between
page 38 ~ her then and any other time he ever saw her, and
that he had known her ever since he began to
pra~tice law, and maybe before. The attestation clause states
that the testatrix signed and 'acknowledged the. will in the
presence of the subscribing witnesses, who signed in tp.e presence of the testatrix and of each other, at her rejuest, and that
she was then. of sound mind.
John Chapman Snidow testified that he came to Pearisburg with Mrs. Hoge, at her request, with her will to have it
witnesses; that the will was signed and acknowledged by Mrs.
Hoge in Mr. Dillow' s office, and Mr. Dillow and Mr. Stafford
signed in her presence and in the presence of each other, all
being present at the same time; that the will .consisted of three
sheets, and were fastened together just like they are now; that
the will has not been changed in any respect from the time
Mrs. Hoge signed it until now.
Contestants make the point that only by the testimony of
John Chapman Snidow are the three pages of the will identi- .
fied, and that his testimony required corroboration by the

•
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terms of Sec. "6'209 of the Cede. That section applies to a
suit against one incapable of testifying. This is not a suit by
the living against the dead, but b.etween living persons. capable of testifying. But if it were otherwise, there· is corroboration in the testimony of Mr. Stafford and Mr. Dillow, sufficient to make Snidow's testimony admissible, and if the jury
might have believed him then the court must. He "was not
an attesting witness and could not supply defipage 3 9 r .ciencies. but he could tell w~at was done in his
,.
presence.'' Redford v. Booker, 166 Va. 561, 571.
These statements from Dearing v. Dearing, 132 Va. 178, 182,
r 84-5, seem conclusive on this point:
"While it is generally true that a will cannot be established upon the uncorroborated testimony of a non-attesting
witness, yet in the instant case, .the will having been proven by
one of the attesting witnesses, the testimony of J. Alfred Dearing, (who was draftsman, beneficiary and executor of the·
will) in denial of the charge that he had supplied the f.irst·
sheet of the will, after it was signed by the testator, should be
considered in corroboration of the testimony of such attesting
witness, and in determining the genuineness cf the will."
(Parenthesis inserted.)

"* * It is true, as counsel c9ntended, that it is possible
where a will is written on separate s,heets of paper, loosely
fastened together, that one· or more sheets might be removed
and others substituted, but the ·possibility of this being done,
is not sufficient to justify denying admis,sion of a will to pro-bate. * * Neither is it required that the witnesses to a will
should read it or examine it wfrh such care as to· be able, upon
application to admit to probate, to say that all the pages or
clauses of the proposed will were the pages and clauses signed
by the testator and attended by them. ( Quoting from Palmer
v. Owen, 229 Ill. I 15,. 82 N. E. 275)
"In page on Wills, at section 3 72, the author says:
view of the principles already laid down, it
is evident that the forgetfulness of the accessible
subscribing witness, as to certain necessary facts of execution,
does not avoid a prima facie case made out by proof of the
genuineness of the signature of the testator and the subscribing witnesses. So, where the subscribing witnesses identify

r 'In

page 40
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their signatures, but have no recollection of having attested the
instrument, or the circumstances of execution, the presumption
that it was properly executed will uphold it if in the absence of
dear and ~atisfactory proof to the contrary., ,,
The second· ground of demurrer is that the evidence establishes a relationship between John Chapman Snidow, the principal beneficiary under the will and Mrs. Hoge, such a"s· ·requires procf of the mental capacity. of ·the testatrix and of the ab~e~ce of undue influence.. This position is based on the law as·
thus stated in Redford v. Booker, 166 Va. 561:
..

"We have seen that when statutory requirements of due
execution are made to appear the burden rests upon the contestants to go forward with their evidence, and show, if they can,
incapacity at the date of execution; but this is not true where
the draftsman holds a position o_f trust and confidence,, where
he himself is a major beneficiary and where the testatrix is sic~
and inclined to yield readily to persuasion .. In such a case not
only does the burden of proof not shift but the burden of producing evidence continues likewise unchanged."
·
The evidence in the case in hand establishes some of 'the
elements essential to the application of the above rule, but
others usually found are missing. The elements
page 41 ~ present are that John Chapman Snidow was a
major beneficiary; that he had a part in the execution of the will; that for several years, as Mr. Dillo,w expressed it. he had attended to Mrs. Hoge' s business affairs. but
as stated by John Chapman Snidow, he had been helping her
attend to her business for a number of years; but she attended
to her business herself; that he had a key to her safety deposit
box in the bank· at Christiansburg, where the will was kept
most of the time. and Mrs. Hoge had a key. The elements
missing are an enfeebled mind yielding readily to persuasion,
or unable to resist the influence of others; some facts ·showing ·
dependence or domination; a mental superiority and facts ·or
circumstances indicating an improper use, such as an unnatural
or unreasonble disposition of property, or dispositions different from· previously expressed intentions. The conclusion is
not clear that the evidence establishes a relationship ·of trust
and confidence such as to require the proponents to show ab-
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sence of undue influence.
not exist.

The jury might have found it did

But assuming that it does, the result must be the same.
On demurrer, all the evidence of the proponents is taken to betrue, and adverse inf~rences not necessarily existing are not to
be taken. In this view, the evidence establishes affirmatively
that the testatrix was of sound mind when she made the will;
that she was 76 years old, physically feeble but attending to
her own business; that for a number o.f years she had been a.
bank director and never missed a meeting; that about two,
weeks prior to the execution of the will she repage 42 ~ quested Snicfow to have her will prepared and
gave him some notes that contained the information as to the dispositio'n o.f her property; that he came to
Pearisburg to see Mr. Snidow, attorney, but he was sick; and
then he tried to get Mr. Fa.rrier, who was out of town. Both
of these were lawyers who generally performed legal services
for Mrs. Hoge. He then went to Christiansburg and had Mr.
Julius Goodman. prepare the will; that the will was written
just as- Mrs. Hoge directed in the notes given him for the purpose of having the will prepared. and he made no suggestion
as to the provisions of t_he will. A copy of the will was given
to Mrs. Hoge and placed by her in a safe in. her home in Pembroke, and after her death a copy of the will was found there.
After the execution of the will Mrs. Hege asked him to take
the will and put it in the safety deposit box in the bank at
Christiansburg, which be did, and he and Mrs. Hoge each had
a key to the box. The will remained there· for some time, and
then Mrs .. Hoge requested him to bring it to her at Pembrokeso she might show it to Robert Snidow, her nephew, who, was
there at the time, who was named as co-executor in the will,
and who was a beneficiary. He brought it to her and Robert
Snidow was there at the time. She kept is probably a week,
and at her request he took it back to Christiansburg, put it in
the safety deposit box in the bank, where it rem_ained until
after her death. After her death he brought it to Pearisburg
and had it probated.

In Redford v. Booker, supra, on evidence less conclusive
than h~re, it was held that due execution bad been shown, and
it was there said: "Thus upon a case like this, if
page 4 3 ~ all the statutory requirements for due execution be
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shown the legal presumption- of sanity comes to the
proponents' relief. A prima fade case is made out, and the
burden then rests· upon the contestants to produce evidence if.
this presumption is to be overcome."
On the subject of undue influence this is said:
" 'Before undue influence can be made the ground for setting aside a deed, it must be sufficient to destroy free agency
on the part of the grantor; it must amount to coerc1on-practically duress. * *'

"In short form, the rule is this: 'Undue influen.ce is a.
substitution of the dominant will for that of the ostensible
actor.~ ''
Against the testimony recited above are the circu~stances
that Mrs. Hoge was a resident of Giles County, a stockholder ·
in the bank at Narrows, but the will wa~ kept in a safety box
in the bank at Christiansburg, where Snidow lived, and Snidow
had a key to the box; · that ·the will was prepared by a Christiansburg lawye,:, who was a friend of Snidow's, and who made
no charge for his service, and whose manuscript cover was attached to the will inside out; that when the will was exe.cuted
it was produced by Snidow from his inside coat pocket, and
after its execution he put it back in his pocket; that the edges
of th manuscript cover were worn; that Snidow came with
Mrs. Hoge to Dillow' s office to execute the will, and that sh~
was physically feeble and 'he was helping her alo·ng.; that the
notes from which the will was prepared were not
page 44 ~ produced, and Mr. Goodman, who prepared the ·
will, was not examined as a witness.

-

It is said in Dearing v. Dearing, supra, "It is accepted as·
the law in all jurisdictions that forgery, undue influence and
fraud in obtaining the testator's signature to a different instrument from that which he intended to sign, are offenses too
grave to be lightly inferred from circumstan.ces which are capable of innocent construction."
An inspection of the will shows, as stated, that the edges
of the manuscript cover ar~ worn where it is folded. Neither
the pages of the will, nor the manner of its being put together,
nor anything .else about its physical aspects, indicates any irregularity or furnish any ground for suspicion of its genuine-.
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ness. On the evidence presented it is very unlikely that the
jury would have given more weight to possible adverse inferences and conjectures than to the affirmative evidence. Certainly it cannot be said that they could not properly have found
inj favor of the will; and since they might, then the court must.
The demurrer to the evidence is overruled and the verdict
of the jury establishing the will subject to this ruling is confirmed.
A. C. BUCHANAN,
Judge·.
Tazewell, Va.,
· January 12, 1944.
page 45 ~

DECREE

On the 22 day of May, 1944, the following decree was
entered.
Upon the motion of the complainants to have the Clerk
of this. Court transmit to the Supreme Court of Appeals the
original exhibits filed in this cause along with the record in
this cause, which motion was accordingly granted and the
Clerk is directed to transmit along with the record in this:
cause the original exhibits filed in this cause.
CLERl<'S CERTIFICATE

I, F. E. Snido'w, Clerk of the Cir.cuit Court of Giles
County, Virginia, ,do hereby certify that the foregoing is a
true transcriut of the record in the foregoing cause.
I further certify that the notice required by Section 63 3 9
of the Code of Virginia was duly given in accordance with said
section.

Given under my hand this 27 day of May 1944.

F. E. SNIDOW,.'
Clerk.
A Copy-Teste:
J. W. HUTTON,
Deputy Clerk.
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