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RULE 5 :12-BRIEFS
§~. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
. {a) A su~je~_index an.d table of c.i tations with cases alphabetically arranged. The
citation of V1rgm1a cases shall be to the official Virginia Reports and, in addition.
may refer to other reports containing such cases .
. (b) A brief statement of the material proceedings in the lower court the errors
assigned, and the questions involved in the appeal.
'
(c) A clear and concise statement of the facts, with references to the pages of
the pnnted re.c ord when there js any possibility that the other side may question the
statement. When the facts are in dispute the brief shaU se state.
(d) iNith respect to each assignment of error relied on, the principles of law, the
argument and t]Je authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing ills this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citatio17J1 with cases alphabetically arranged. Citations of V.irgjpia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the a.ppe1lee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate. with appropriate references to the pages of the record.
(d) Argument in support of the posil'ion of appellee.
The brief shail be signed by at least one atfomey practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
'1,uthorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient numb6r
of copies of the record or the . designated parts. Upon receipt ef the printed copies
or of the substituted copies allowed in iieu of printed copies under Rule 5 :2. the
clerk shall forthwith mark the filing date on each copy and transmit three cepies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) If the petition for appeal is adopted as the epening brief, the brief of the appellee shall be filed in the clerk's office within thirty-five days after the date the printed
copies of the rernrd, or the substituted copies allowed under Rule 5 :2, are- filed in the
clerk's office. If the petition for appeal is not ~o adopted, the opening brief of the appellant shall be filed in the clerk's office within thirty-five days after the date printed copies
ef the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk's
office, and the brief of the appellee shall be filed in the clerk's office within thirty"five
days after the- opening brief of the appellant is filed in the clerk's office.
(b) 'Within fourteen days after tl1e brief of the appellee is filed in the clerk's
office, the appellant may file a reply brief in the clerk's office. The case wm be called
at a session of th ~ Court e-ommencing after the expiration of said fourteen days unless
counsel agree that it be called at a session of the Court commencing at an earlier time;
provided, huwever. that a criminal case may be called at the next session if the Commonwealth's brief is filed at least fourteen days prior to the calling of the case, in which
event the reply brief for the appellant shall be filed not later than the day before the
case is called. This paragraph does not extend the time allowed by paragraph (a)
above for the filing of the appe1lant's brief.
( c) With the consent Gf the Chief Justice or the C:ourt, counsel for opposing
parties may £le with the clerk ~ written stipulation changing the time for .filing briefs
in any case; provided, however, that all briefs must be filed not later than the day
before such casa is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three coples mailed or delivered to opposing cou11sel on
or before the clay on which the brief is filed.
§6. Size antl' Type. Briefs shall be nine inches in length and six inches ifll ·width,
so as to conform in dimensions to the pt"inted record, and shall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this imle, the Court will not hear oral argument. If one party has
but the other bas not filed such a brief, the party in default will not be heard orally.

IN THE

Supreme Court of Appeals of Virginia·
AT RICHMOND.

Record No. 4573
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court.,
of Appeals Building in the City of Richmond on Friday the
13th day of January, 1956.
ASPHALT SERVICE COMPANY, INCORPORATED,
Plaintiff in Error,

against
PEGGY THOMA.S,

Defendant in Error.

From the Circuit Court of the City of Williamsburg and
·
James City County..

Upon the petition of Asphalt Service Company, Incorporated, a writ of error and supersedeas is awarded it to a
judgment rendered by the Circuit Court of the City of
. Williamsburg and James City County on the 27th day of July,
1955, in a· certain motion for judgment then therein depending wherein Peggy Thomas was plaintiff a:n,d the petitioner
and others were defendants; upon the petitioner, or some
one for it, entering into bond with sufficient security before
the clerk of the said Circuit Court in the penalty of twelve
thousand five hundred dollars, with condition as the law directs.
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NOTICE OF MOTION.
To : Asphalt Service Company,
Dafton R. Noble,
Benjamin C. Jackson:
You and each of you are hereby .notified that the undersigned will move the Circuit Court of the City of Williamsburg and County of James City for a judgment against you
jointly and severally for the sum of Fifteen Thousand ($15,000.00) Dollars and the costs of this proceeding as damages
which I sustained as a result of the negligence of each of you
on or about the 27th day of April, 1953, in the following
manner:
(1) Heretofore to-wit: On or about April 27, 1953, the
undersigned plaintiff was riding as a passenger for hire west
on Route 168 in the City of Williamsburg, Virginia, in acertain automobile driven by the defendant, Benjamin C. Jackson,
when said defendant negligently and carelessly commenced to
pass a certain truck owned by the defendant, Asphalt Service
Company, and driven by its agent ,and defendant herein, Dafton R. Noble, who was acting in the scope of his employment
as agent of the said defendant, Asphalt Service Company,
when suddenly the said defendant, Dafton R. Noble, carelessly
and negligently and without warning or signal of
page 3 r any kind turned the said truck across the white line
and into the left lane of the highway in which the
said automobile was travelling thereby causing the two vehicles to collide and thereby causing the said automobile driven
by the defendant, Benjamin C. Jackson, to strike the body of
the undersigned plaintiff with great force and violence
thereby hurting, bruising and otherwise injuring the muscles,
tendons, nerves, flesh and bones of the neck, back, shoulder
and head of the undersigned and otherwise injuring and
shocking her in her physical body and nerves and thereby
causing her to suffer severe pain and mental torture, and
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further causing her to have to undergo medical treatment
f.or some days and further causing her to be forced to remain
in bed for ,a great period of time and thereby to be unable
to work and to follow her usual vocation, and further, causing her to be put to great expense for doctors' bills and causing permanent injuries , which will result in loss of earnings, medical expenses and pain and suffering in the future,
all as a direct and proximate result of the negligence of each
of you, which is set forth more particularly as follows:
(2) That you and each of you were negligent in that you,
the defendant, Dafton R. Noble, through yourself and the
said defendant, Asphalt Service Company, through your
servant and agent, Dafton R. Noble, as aforesaid, operated
said truck in a reckless, careless and negligent manner in
that you drove said truck out from the said right traffic lane
and into the left traffic lane in which the automobile of the
said defendant, Benjamin C. Jackson, was proceeding into
the automobile of the said Benjamin C. Jackson without having given ,any signal or warning as required by law in such
cases made and provided and, further, without keeping a
proper lookout for traffic proceeding· along the left
page 4 ~ lane and without :first using ordinary care to see
whether said movement could be made with safety
to yourself and other persons using the line of traffic in
which the undersigned was riding; and that you, the defend.ant, Benjamin C. Jackson, did negligently, carelessly and
recklessly operate the automobile in which the undersigned
was a passenger in that you did improperly attempt to pass
the said truck of the defendant, Asphalt Service Company,
without giving the proper signal, without keeping a proper
lookout and without :first using ordinary care to see whether
said movement could be made with safety to yourself and
the passengers in the automobile which you were driving: All
of which acts of negligence were the proximate and direct
cause of the injuries sustained by me as aforesaid.
WHEREFORE, judgment will be asked against you in the
amount of $15,000.00 for said injuries sustained by me as a
result of your negligence as aforesaid.
PEGGY THOMAS.
By R. T. ARMISTEAD,
Her Attorney.

R. T. ARMISTEAD, p. q.,
Williamsburg, Virginia.
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We the jury on the issue joined find for the plaintiff against
both Defendants, Jackson & Noble and fix her damages at
$10,000.00.
JOHN C. HEDGEBETH,. Foreman.
page 4¥2}

(on cover)

Filed Mch. 23, 1954~
VA. BLANCHARD, Clerk•
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Plaintiff moves Court to amend the verdict and
entered judgment against Benjamin C. Jackson
and .Asphalt Service Co., Inc. for $10,000.
4/2/55.
Motion by PM.

C.H. S.., JR., Judge .

•
INSTRUCTION NO. 10.
page 21 ~
The Court instructs the jury that signals for turning may
be given either by hand and arm, or by some mechani0al or
electrical device approved by the Superintendent of the State
Police.
You are further instructed that the type of signal device
known as Signal S'tat. No. 6, 7, 8, Class A type I, are approved by the Superintendent of the State Police.
(Amended as No. 8 only) withdrawn as amended by Court.
INSTRUCTION NO. 10.
page 22 ~
The Court instructs the jnry that signals for turning may
be given either by hand and arm, or by some mechanical or
electrical device approved by the Superintendent of the State
Police.
You are further instructed that the type of signal device
known as Signal Stat. No. 8 was approved by the Superintendent of the State Police at the time of the accident.

•

•

•

•
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INSTRUCTION NO. B.

The Court instructs the jury that the driver Noble owed to
the plaintiff the following duties in operating his motor vehicle:
(1) To keep his truck under proper control;
(2) To have approached the intersection for the purpose
of making a left turn in the extreme left-hand lane;
(3) Before undertaking to turn or partly turn from a direct
line to exercise reasonable diligence to see that such a movement could be made in safety;_
( 4) To give a signal by means of hand and arm or by some
mechanical or electrical device approved by the Superintendent of State Police, which said signal should have been given
continuously for a distance of at least 50 feet before slowing
down, stopping, turning, partly turning, or materially altering the course of said truck;
( 5) That if such a signal were given, to continue the course·
thus indicated unless the original signal was altered and care
was exercised to see that the drivers of vehicles who might
be affected thereby have seen the change in signals and are
aware thereof;
( 6) To keep a proper lookout.
If the defendant Noble failed to perform any of the above
duties, then he was guilty of negligence.
INSTRUCTION NO. C.
page 25 r
The Court instructs the Jury that the driver, Noble, was
required by law, on a highway restricted to traffic in one direction, to approach the intersection for the purpose of making
a left turn from the extreme left hand lane thereof, and he
is not excused from complying with this law because it may
have been difficult for him to turn his vehicle from the extreme left hand lane. And if you believe that he failed to so
approach the intersection and that this was either the proximate cause of the accident or that his negligence combined
with the negligence of Jackson concurred to cause the accident, you shall find your verdict for the plaintiff against both
defendants.
INSTRUCTION NO. D.
page 26 r
The Court instructs the jury that the duty owed to the
plaintiff on the part of the driver Noble to keep a proper lookout and not to turn or partly turn from a direct line without

6
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first exercising reasonable care to see that such a movement
could be made in safety, was a continuing duty which was not
discharged merely by looking prior to the time that a signal
was given, but Noble owed the Plaintiff a duty at all times
to continue to keep a proper lookout and to exercise reasonable care to see that a left turn could be made in safety before
undertaking to do so, and if you believe from a preponderance of the evidence that he failed to perform these duties,
then he was guilty of negligence and if such negligence was the
proximate cause of the accident, or if this negligence concurred
with the negligence of Jackson in causing the accident, you
shall find your verdict for the plaintiff against both def endants.
INSTRUCTION NO. E.
page 27 ~
The Court instructs the jury that the plaintiff is as a matter
of law entitled to recover against the defendant, Benjamin
C. Jackson, and that your sole duty in regard to this defendant is to fix the amount of damages to which the plaintiff is
entitled. As to the defendant, Asphalt Service Company, the
plaintiff is entitled to recover against this defendant if it has
been shown by a preponderance of the evidence that the driver
Noble was guilty of any negligence which proximately caused
the accident. If you believe ·by a preponderance of the evidence that both Jackson and Noble were negligent and that
the proximate cause of the accident was the concurring negligence of both drivers, then you shall find your verdict for the
plaintiff against both of the defendants.
INSTRUCTION NO. F.
page 28 ~
The Court instructs the Jury that if you believe from the
evidence that the plaintiff is entitled to recover, then in assessing her damages if any, resulting from this accident you should
take into consideration the following:
1. Her expenses for medical treatment;
2. Her loss of time from work;
3. Her expenses and inconveniences in obtaining medical
treatment;
.
4. The pain, suffering and mental anguish which she has
endured as a result of said injuries and which she may have
to endure in the future;
5. The permanent nature and extent of her injuries and the
diminution of her earning capacity;
6. The future loss of earnings, medical expenses and inconvenience which she may suffer in the future.
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The amount of your verdict shall be in a sum reasonably
adequate to compensate the Plaintiff for all of the foregoing
elements of damage, not to exceed the amount sued for.
·page 29}

INSTRUCTION NO. G.

The Court instructs the jury that if you find for the plaintiff
against both defendants, you shall bring in only one verdict
for the entire amount to which you find the plaintiff is entitled. You can not apportion the verdict between the defendants nor bring· in separate verdicts for the plaintiff against
each defendant.
page 31}

•

•

This day came the plaintiff in person and by her attorney
and also came the defendant, Asphalt Service Company, In<eorporated by its attorney, and thereupon the issue is joined
on the grounds of defense filed by said defendant and no appearance having been made or grounds of defense filed by the
defendant, Jackson, it is ORDERED that a jury be impanelled
solely for the purpose of assessing damages against said de.:
fendant. No process having been had upon the defendant,
Noble, said defendant Noble is dismissed.
Thereupon came a jury of thirteen persons summoned by
the Sheriff of this City and County as directed by law and
the plaintiff and the defendant each struck from the list
three of said jurors leaving the following seven against
whom there were no objections, to-wit: J. C. Hedgebeth,
Stuart Taylor, J. H. Eubank, A. J. Rall, J. 0. C. Mackey,
William L. Humphrey and C. W. Bulifant, who being elected
tried and sworn the truth to speak upon the issue joined,
and after hearing the evidence, the instructions of the Court
and arg-.iment of counsel, were sent to their room to consider
of their verdict and after some time returned into Court
having found the following verdict, to-wit: "We, the jury
find both Jackson and Noble guilty of negligence. We, the
jury set a sum of $10,000.00 for damages and loss of time from
work to Peggy Thomas. (Signed) John C. Hedgebeth, Foreman of the Jury." Thereupon, the Court wrote out the
following verdict: ''We, the jury, on the issue joined find for
the plaintiff against both defendants, Jackson and
page 32 ~ Noble and fix her damages at $10,000.00."
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After th~ jurors were polled and all responded that this:
was their verdict, said verdict was signed by John C. Hedgebeth, ·Foreman, and the jury was discharged. Thereupon the
plaintiff moved the Court to amend the verdict and enter
judgment against Benjamin C. Jackson and Asphalt Service.
Company, Incorporated, in the sum of $10,000.00, which
motion the Court doth take under advisement.
Enter this April' 2, '55.

C. H. SHEILD, JR.> Judge.
page 33}
Enter this May 24, '55.
C. H. SHEILD, JR. 1 Judge.
THIS DAY came the plaintiff, Peggy Thomas, by her attorney and the defendant, Asphalt Service Company, Incorporated, by their attorneys, and after considering the motion
of the plaintiff to amend the verdict of the jury, to-wit:· "We,
the jury, on the issue joined find for the plaintiff against
botli defendants, Jackson and Noble, -and fix her damages at
$10,000.00' ', the Court is of Hie opinion that it is apparent
from the ver.dict first brought in by the jury and the verdict
as written by the Court that the jury intended to bring in a
verdict both against Benjamin C. Jackson and Asphalt Service Company, Incorporated, the Court doth delete the words,
"Jackson and Noble" as being surplusages, and said verdict
is thereupon amended to read as follows: "We, the jury,
on the issue joined find for the plaintiff against both defendants and fix her damages at $10,000.00 11, to which action the
defendant, Asphalt Service Company, Incorporated, duly excepted. Thereupon the defendant, Asphalt Service Company1
Incorporated, moved the Court to set aside said amended
verdict and grant a new trial on the grounds that said verdict is contrary to the law and evidence, is without evidence·
to support it, is excessive, and for errors of the Court in admitting and excluding evidence and misdirections of the jury,
for misconduct of counsel for the plaintiff, for failure of the
Court to declare a mistrial, and further, upon the grounds
that the Court had no right to amend said verdict, and this
cause to be continued until June 1, 1955 at 9 :30 A. M. for
hearing on said motion.
page 34
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ORDER.
On the first day of J·une, 1955, came the plaintiff and the
defendant, Asphalt Service Company, Incorporated, by counsel and the motion of said defendant to set aside the verdfot
for the reasons assigned in the order heretofore entered in
this cause was argued by counsel, and at the conclusion of the
argument the Court took time to consider of its judgment.
This cause came then again to be heard on the 17th day of
June, 1955, and the Court being of the opinion that said
motion to set aside the verdict should be overruled, it is
ORDERED that said motion be overruled, and it is considered by the Court that the plaintiff doth recover of both defendants the sum of $10,000.00, with interest from the 2nd
day of April, 1955, at the rate of 6% per annum, until paid,
and the costs of this proceeding; and the defendant, Asphalt
Service Company, Incorporated, having indicated its intention to apply to the Supreme Court of Appeals for a writ of
error and supersedeas to the judgment aforesaid,· it is
ORDERED that execution upon said judgment be suspended
if the said defendant, or someone for it, shall, within twentyone days from the date of this order, enter into bond in the
sum of $12,500.00, conditioned according to law, with surety
to be approved by the Clerk of this Court.
Seen:
Enter this: July 27-55.

C. H. SHEILD, JR., Judge .

•
page 35
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
The defendant, Asphalt Service Company, hereby gives
Notice of Appeal in the above styled case prior to the expiration of sixty ( 60) days after final judgment, and assigns error
as follows :
.
1. The Court erred in granting to the plaintiff instructions
marked "B" "0" "D" "E'' "F" "G"
.

'

'

'

'

'

.
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2. The Court erred in refusing to grant defendant its in, struction numbered 10.
3. The Court erred in failing to declare a mistrial for the
misconduct of counsel for plaintiff when he accused counsel
for this defendant of a "shyster maneuver". . .
4. The Court erred in refusing· to grant a mistrial on the
interjection into trial, by plaintiff, of the insurance involved.
5. The Court erred in admitting into eviclence the following
exhibits pertaining to prior employment remote from the
time of the accident, and in allowing testimony with respect to
same:
page 36

~

(a) Plaintiff's Exhibit C-2.
(b) Plaintiff's Exhibit C-3.
(c) Plaintiff's Exhibit C-4.
(d) Plaintiff's Exhibit C-5.
( e) Plaintiff's Exhibit C-6.

6. The Court erred in amending the verdict returned by the
jury, and thus including this defendant within the verdict.
7. The Court erred in overruling this defendant's motion
to set aside the amended veI"dict and grant a new trial on the
ground that said verdict was contrary to the law and evidence,
as being excessive, and in entering judgment for the plaintiff
on the 27th day of July, 1955.
ASPHALT SERVICE COMPANY.
By JAMES A. HOW ARD,
BREEDEN, HOWARD & MACMILLAN
Its Attorneys .

•

•

*

•

Filed Mch. 21, 1955.
Va. BLANCHARD, Clerk.
186 J oralemon Street
Brooklyn, New York
March 10, 1955
4 :05 o'clock p. m.
Examination before trial of DR. ROBERT 'rUBBY, taken
by Defendant, pursuant to Notice.
Appearances: Robert T. Armistead, Esq. Attorney for
Plaintiff Williamsburg Virginia.
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Dr. Robert T1.tbby.
By David M. Schwartz, Esq., of Counsel. 186 J oralemon
Street Brooklyn, New York.
James Richardson, Esq., Attorney for Asphalt Service Company, and Dafton R. Noble Citizens National Bank Building
Hampton, Virginia.By: John P. Wourms, Esq., of Counsel.
page 2 }-

Mr. Schwartz: Deposition of Dr. Robert Tubby
held this day, March 10, 1955, persuant to stipulations between attorneys of record.

•

•'

•

•

•

DR. ROBERT TUBBY,
DIRECT EXAMINATION.
By Mr. Schwartz:
Q. Doctor, will you give your name to the stenographer,
name and address?
A. Dr. Robert Tubby, 20 Locust Drive, Great Neck, Long
Island, residence. Office address: 868 Park Place, Brooklyn
16, New York.
Q. Are you a physician duly licensed to practice in the
State of New YorkY
A. I am, sir.
Q. How many years have you been so licensed Y
A. Twenty-five years, sir.
Q. In your practice of medicine, have you specialpage 3 }- ized in any particular branch Y ·
A. I have, sir.
Q. What branch is that?
A... In the branch of Traumatic Surgery.

•

•

•

•

•

Q. Now, Doctor, did you have occasion to see the plaintiff,
Peggi.e Thomas, sometime following her accident of April 27,
1953?
A. I did, sir.

•

•

•

•

•
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Dr. Robert Tubby.
page 8

~

Q. All right, Doctor. And what complaints did
she make at the time of your examination Y
A. She complained of backache, headaches, and dizziness,.
stiffness of the neck and right shoulder, and nervousness •

•

•

•

•

•

•

•

page 9 }-

Q. Well, Doctor, in persuance of these observa:tions and
examination what specifically did you :find as a result of your
examination Y What did your examination reveal Y
A. I will not repeat what I said before, because you wiU
object to it. I will go to the neck. On examining·neck there
was residual tenderness over the right posterior cervical and
right super scapula area. Motion of the neck was not restricted, but it was accompanied by complaint of pain on
lateral bending, on rotation towards the left side. I then
examined her right shoulder and found the following: There
was no tenderness nor restriction of motion. However, she
did complain of pain-some discomfort-on touching the
opposite scapula with her right upper extremity. I then
examined her back, and I found tenderness over the lower
back in the lumbosacral region. There was complaint of dis·comfort on forward bending and on rotation to the left. The
Faber Test was positive on the left side .

•

•

page 11 ~

Q. Will you continue, Doctor Y
A. Now, the Rhomberg Test was suggestive. She appeared
to be somewhat unsteady and swayed towards the right side.
There was a tremor of the extended finge-rs of both hands.
That concluded the physical examination. As a result of that
I concluded this patient had sustained the following injuries:

•

•

•

•

.

.
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Dr. Robert Tubby.

· Q. Doctor, if you will: Will you tell us what i~ the significance of residual tenderness over the right posterior cervical
and right supra scapular area 1
A. It indicated she still had pathology in the posterior
cervical region of the neck, the back of the neck, the muscles
which had been sprained still showed evidence of injury.
Q. And, Doctor, will you tell us the significance of tenderness over the lower back in the lumbosac.ral region 7
A. That again is a residual and indicates that she still had
some pathology in the ligiments in the region of the lumbosacral spine.
page 12 ~ Q. vVhat, Doctor, does the Faber Test indicate 1
A. Now, the F'aber Test is one of the cardinal
tests used by orthepedist and traumatic surgeons to determine
whether there is still residual pathology in the back musles
such as the erectospinoid muscles or parapatima muscles.
The Faber Test is performed by placing the knee of one extremity-placing the heel of one extremity on the knee of the
other, and by placing weight on that knee. If there is a
reaction in the back particularly with comparison of the other
extremities with spasm of the back that is a positive test and
indicates there is still some residual pathology in the muscles
of the back.
Q. And, Doctor, what do you mean when you say that the
Rhomberg Test is suggestive 1
A. By saying that the Rhomberg Test is suggestive we are
indicating that there is still some evidence of some unbalance
when her eyes are closed and her feet together and her hands
along side of the body.
Q. What positive findings did you make at that time 7
A. By positive findings I think I read the positive findings.
Do you mean what was my conclusion 1
Q. Yes.
·
A. As to the injury that she sustained?
Q. That's correct, yes.
Mr. Wourms: I object to his conclusion. We
need a hypothetical question for that. If he wants
to state what he found on August 10, 1953, that will
be proper. Whether those conditions related to the accident
mw;t be predicated upon a hypothetical question.
Q. Doctor, will you tell us what :findings you made at that
time1
A. I would have to repeat the objective :findings that are
page 13
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Dr. Robert Ti,bby.
described as to the neck, the right shoulder, her back, and the
neurological examination.
Q. Well, if I can be clearer this way. What diagnosis did
you make at that timet
A. My diagnosis was a sprain of the neck, a sprain of the
right shoulder, a lumbosacral sprain, and a mild cerebral
concussion.

•

•

..

•

page 14 ~
.

.

Q. I see. What did you advise the patient at that time?
A. To rest. That was all I advised her, sir. I felt that she
was still partially disabled, and that she required further
rest.
Q. Now, Doctor, did you thereafter have occasion to see
the patient again some nine months later?
A. I did, sir.
Q. What did your examination reveal at that time?

Mr. Wourms: What was the date of that examination?
The time you saw the patient some nine months lated
By the Witness : I examined her again May 5, 1954 at my
office at. 868 Park Place in Brooklyn, and that was at 5 :30
p. m., sir.
Q. And what did your examination reveal at that time, Doctor?
·
·
A. I :first obtain an interval history, and_ then I proceeded
with the physical examination and with referrence to the
neck she still complained of pain on lateral bending of the
neck towards the left side. The other signs were negative.
The right shoulder, she still complained of pain when she
touched the opposite scapula, Her back, there was tenderness
over the lower back in the lumbosacral area. There was some
restriction in forward bending and rotation of the
page 15 ~ of the trunk towards the left side. The McBride
Test was now positive on the left side. The McBride Test also is one of the cardinal tests where the foot
is brought cephalward towards the head, and there is a similar
reaction as I described in the Faber Test. The Faber Test
at this time was negative, and then I did the neurological
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D;. Robert Tubby.
:again, and the Rhomberg was still suggestive. This time she
swayed both backwards as well as for wards. Backwards and
toward the right side. And there was a side tremor of the
extended fingers of both hands.

•

•

•

•

Q. So, Doctor, assume that on April 27, 1953, the plaintiff
was 28 years of age. That she was in good health and by
occupation an entertainer, to-wit, a vocalist. · That on that
day while riding as a passenger for hire in the automobile
of the defendant, Benjamin 0. Jackson, the said vehicle was
struck by a truck owned by the defendant Asphalt Service
Company. That she was dazed for several days and bled from
the nose, and after resting at the scene of the accident was
taken to Richmond, Virginia, where she was attended by a
physician who prescribed medication for headache,
page 16 ~ backache, and pain in the right shoulder, and neck.
That after encountering difficulty with her performance that same day was taken home to New York City by
automobile. That she remained in bed for several days and
since that time rested at home until she was. seen by Dr.
Swetnick in New York City in June, 1953, when that physician
treated her for nervous state and recommended rest. And
assuming her complaints and your findings in your examination of August 10, 1953 and your findings were as you have
already testified, and assuming further that in October, 1953,
was attended by Dr. William Nuland of 1006 Union Avenue
Bronx, New York, due to the severity of the backache and
was given injections of novocaine in her lower back for relief
of pain, and assume that the findings of your recent examination of May 5, 1954, as you have already testified, and the
fact that plaintiff still suffers backache, headaches, dizziness,
stiffness of the neck and right shoulder, and nervousness, and
the fact that she has not practiced her profession as an entertainer or any other occupation since the time of the accident.
Doctor, having all this in mind, in your opinion, with a reasonable degree of certainty, was the accident the competent producing cause of the conditions, you have described, to her?

page 17 ~

•

•

•

•

•
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1

Dr. R bert .Tubby.
Q. Doctor, can you answJ that question for me, please'!
A. I can. The answer is it was.
#

.

#

#

•

•

Q. Doctor, having in min that as of May 5, 1954, approximately two yea since the accident occurred, can
you state whethe in your opinion with a reasonable
degTee of certai ty any of the injuries as you have
described together with pr I sent complaints will be of a permanent nature¥

page 18

~

Mr. W ourms: What ar the present complaints that yoUJ
are ref erring to the doctor
Q. Can you amend the 1 tter portion of the last question 'l
Together with the complai its last given you in your examination of May 5, 19'54. You ave the question, Doctor¥
A. Yes. My opinion is t at the :findings as of May 5, 1954~
are of a permanent nature.
Q. Now, Doctor~ is there anything that can be done for the
plaintiff medically!
A. No, sir. Except fu her rest and rehabilitationi su·.
Gradual rehabilitation.

*
. page 49 ~
I

Q. Would you say, Doctd , that the pain exhibited and complained of to you by the pl intiff at the time of your examinations, more particularly at he time of your last examination,
precluded 1 in your opion, professional engaged in the occupation of a vocalist entert iner, precluded her, Doctor, from
engaging in such activitie ¥
A. I would say it would sir.
.

•

page 2 ~

.
1

• l •

#

•

I
#

•

.
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OFFICER JOHN LODGE,
a witness called by Counsel for the Plaintiff, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Examined by Mr. Armistead:
Q. Please state your name, sir.
A. John Lodge, Williamsburg Police Department. Police
officer.
Q. How long have you been so employed Y
A. Six and a half years.
.
Q. Do you recall investigating an automobile accL
page 3 ~ dent which occurred at the intersection of 168 and
Capital Landing Road at Williamsburg, Virginia,
on April 27, 1953?
A. Yes, sir, I do.
Q. Mr. Lodge, did you yesterday, at my request go out to
the scene of the accident and inake certain measurements on
·
a drawing?
A. Yes, sir.
Q. I hand you here, sir, a drawing which purports to show
this intersection, showing various measurements; 75 feet, 43
feet, 120 feet, 28 feet, 9 feet here, 28 feet here, and 22 feet, the
width of the road, and ask you if that is accurately portraying
the scene of that accident?
A. Yes, sir. We took these measurements with a tape.
Q. With a steel tape?
A. Yes, sir.
Q. It has the appearance of coming out here and narrowing
here. Is that correct? Does that correctly portray the road?
A. Yes, it does.
Q. With reference to the city map which I believe you
sometimes use, is that accurate on this one?
A. No, sir. The city map is wrong unless one has been
drawn recently. The end .of the. intersections ha:ve been
changed since the city map was drawn. The city map presently
is not up to date.
Q. Not up to date?
A. No, sir, not as to this intersection.
Mr. Armistead: I would like to offer this in evidence.
Mr. Ralph James: Object. We would like to
page 4 ~ know who drew the map.
Mr. Armistead: I drew it. I drew it in his
presence.
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Officer

ohn Lodge.

Mr. Ralph James: I don t think it is proper to be intro~
duced by this witness if th witness didn't draw the map.
The next objection is that t is entirely out of perspective
and does not show accurate the conditions at the scene.
The Court: I will withhol that until I g·o out there and see
what it is.
Mr. Ralph James: By loo ing at the map we see a measurement here of 75 feet and we s e another measurement over here
of 120 feet, which would se m to be as shown on this map
about three times the dist ce of 75 feet which shows the
thing entirely out of scale.
Mr. Armistead: I think i you will check that, sir, you will
find it is in scale. Here is a ruler for the purpose. The witness testified it is accurate. Your statement that it is inaccurate, I don't think, is evide ce.
If I have drawn it inaccu ately, my sins will find me out.
e are going up there in a oment. If you will check that,
it is six inches to 120 feet.
heck it here; three and one-half
inches, 75 feet.
Mr. Ralph James: We s ill take the position thatThe Court: Officer, did ou check the distances on the
map?
1

1

1

,v

A. Yes, sir. We took the
took the ruler and measure
Q. You did it yourseln
A. I did not put the figur
were working together on t
page 5

teel tape and measured this and
it to scale.
s down but Mr. Armistead and I
e diagram.

r

The Court: Of ourse, I could let him make one
of his own.
Mr. Armistead: It is not question of who made them but
whether it portrays accura ely.
.
Mr. Ralph James: This i the first time I have known of an
attempt to introduce a map made by counsel.
Mr. Armistead: I guess have introduced one hundred.
Mr. E. Ralph James:
Q. Officer, have you chec d as to the measurements of all
these lanes ?
A. You mean the width?
Q. Yes.
A. Yes.
Q .. The width here and ere and across here, 1s that to
scale¥
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A. Yes, sir, that is· to scale.
Q. How about the width of the road T Is that to scale T
A. Yes, sir.
Q. What is your scale on here t
A. One inch equals 20 feet.
.
1Q. How wide is this road here, do you knowi
A. 22 feet, sir.
Q. Can you tell me whether this safety zone comes over on
the highway, over to the middle of the highwayf
A. This end here, yes, sir. ·rt comes to the center line.
Q. The outside line here, does that represent a solid line¥
I notice that the cross line in the safety zone does
page 6 ~ not come all the way over to the longitudinal line.
A. No, sir. I am certain there is another line
that goes along· this line here. That is the broken line up the
middle of the highway here.
Q. Of course, you notice that the outside line here doesn't
come to the center of the road, does it T
A. Not quite on this drawing here.
Q. In other words, that drawing does not correctly depict
the safety zone T
A. It is almost close. I won't say it comes exactly. I have
worked quite a few accidents there. I won't say it is exactly
to the center, but it is close to the center of the highway.
Mr. Armistead: May I apologize to the Court for drawing it
myself? Mr. McManus was sick. He asked me to report
about that survey you had and I couldn't get hold of Mr.
Thomas and we attempted to do the best we could.
The Court: Take it out there and get it straight.
Mr. Armistead: The city map was entirely inaccurate and
that is the best we could do under the circumstances.
The Court: Take it out there and get it straight.
Mr. Armistead: I have a steel tape in the office and I am
perfectly willing for the jury or anybody else to check my
measurements on there.
The Court : We can take a steel tape and check.
Mr. James: vVe have photograph~ of the safety zone and it
shows it coming out on the center of the road and· according
to the map here, it is a few feet from the center.
page 7 r Mr. Armistead: If you measured it and laid it
off by scale, you will find it does come to the center.
Mr. James: It doesn't come to the center of the road.
The Court: We will take the map and the scale and the
tape and go out there and check it off.
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Mr. James: Is the Cou introducing the map 1
The Court; I will accept it but we are going to measure it.
Mr. James: Exception.
Mr. Armistead: You a it the map at this time 1
The Court: Yes, and
will check each one of the distances and the scale.
Mr. Armistead: Yes 1 sir: I want that done.
Q. Mr. Lodge, come aro nd here to the jury. H we turn
the map like this, I believe his would be the way as to where
we are sitting now. W oul I you explain tQ the jury what this
lane is?
A. This is the east-boun lane headed for Newport News.
Q. What is this 7
A. This is Route 31 en ing into Williamsburg. That is
sometimes known as Capit 1 Landing Road.
Q. Would you mind writi g "31" on that? (Witness writes
on map.) Will you tell thei jury what this lane is?
A. This is the lane herej that you cut off to go to the east
to Newport News from
pital Landing Road. No, I am
sorry. This is the road th you enter coming from "\V"iJ}iamsburg, coming int Route 168. 31 headed west for
page 8 ~ Newport News ould be in this lane over here.
Headed west.
Q. Headed west for New ort News f
A. I mean Richmond.
Q. Going to Richmond y · come down here to Capital Landing Road and proceed int Richmond 'l
A. Yes, sir.
Q. Do you want to label that "31," too? (Witness writes
on map.)

g

The Court: Put an arro opposite it and put the direction
of the traffic.
Mr. Armistead: I thin it would be more accurate if we
put "Richmond" in this 1 e. Any objection to making that
change?
[
·
The Court: Rub it off e tirely and we will put it on the-re.
Richmond is west from N folk.
Mr. Armistead:
Q. This would be the wa you would go to Richmond 'l
A. Yes, sir.
I
Q. And this lane would be what T
A. The lane going to Ne port News.
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Officer J own Lodge.
Q. That has already been labeled T
A. Yes, sir.
The Court: Put the arrow on there which way you are
going.
·
. Mr. Armistead: I think it is on there.
The Court: No, it's not.
Mr. Armistead:
Q. Getting back to these measurements, did you
page 9 ~ hold the tape for me while this plot was made T
A. Yes, sir.
Q. Will you tell us the distance across there T
A. We measured from the curbing to the grass plot between
the highways. That is 28 feet.
Q. What was the distance from this point here which would
be the center of the arch to the center of the other arch, sir T
A. 29 feet.
Q. What was the width of the highway T
A. 22 feet.
Q. Can you tell us how much this curb set back from the
center of it T
A. 9 feet.
,
Q. That would be measured in a straight lineT
A. Yes, sir.
Q. Did you tell us how far it is here from this point up to
where this Y commences on Route 31 going into WilliamsburgT
A. 120 feet.
Q. And this distance from the tip of this intersection to the
tip of the next one is what T
A. ·75 feet.
Q. And the width at this point of the grass plot was whatT
A. 40 feet.
Q. Looking at this diagram, would you tell us now what you
found when you arrived on the scene of the accipage 10 } dent T
A. When I arrived on the scene of the accident,
the truck, the Asphalt Service Company truck, was setting
approximately here at the time I arrived; through the intersection, after the ac<;ident.
Q. I was wondering if you would make a mark there.
A. It was approximately somewhere in here. He cleared the
intersection.
Q. Would you put a label there "truck"T (Witness writes
on map.) Where was the passenger vehicle T
·
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A. 95 feet headed north est or west; whatever you call
it, from the intersection, se ting in this direction; but it had
1·olled down the grade.
Q. Could you determine he point of impact where these
two collided Y
A. Yes, sir. They were n. the road. At the scene of the
accident, the best I can recal from this map here, they were on
the road.
Q. Can you tell the jury ·n your own words where it was
before you parked it Y
A. Approximately here. The best I can recall from the
map, it was just about the c nter of the line or a little on this
side of the line.
Q. Did you make a measu ement as to how far it was either
·
from this point or this point
A. From the scene of the accidentQ. Do you have any me surements as to how far back it
was T Do you have that in our notes Y
A. I don't heli~ve so. 48 feet from the safety zone. That
is where the imp ct was. That was stepped off.
page 11 }- Q. 48 steps or 48 feet Y
A. 48 steps.
Q. Translating that into eet, that would be approximately
150 feet?
A. Yes, sir.
Q. It would be approxim tely in that neighborhood Y
A. Yes, sir, where it wa stepped off.
Q. Would you mind maki g a mark? (Witness marks map.)
And the distance, would yo indicate back from here, back to
this safety zone Y
A. Yes, sir. (Witness arks map.)
Q. You put down there '' 8 steps'' Y
A. Yes, sir.
Q. You don't have the ex ct distance it was from this point
back here?
A. No, sir.
·
Q. When you arrived at he scene of the accident, did you
see this lady sitting here Y
A. Yes, I did.
Q. Did you see the drive of the truck,. Jackson Y
A. Yes, I did.
Q. And did you see the d iver, Noble?
A. Yes.
Q. Did they make any s atements in the presence of each
other as to how the accide . happened Y
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page 12

~

A. Yes, sir, they were both present, standing on
the green when we were talking.

Mr. Armistead: If the Court please, at this time I would
ask to introduce this in evidence and mark it as "Plaintiff's
Exhibit A."
· The Court: I will when we take it out to the scene.
Mr. Armistead:
Q. "\i\That statement did Jackson make as to how this accident occurred f
A. Jackson stated in the presence of Mr. Noble that the
Asphalt Service truck was in the right-hand lane and he
started to pass them to the left and Jackson stated at the
time that he did not see a signal coming from the Asphalt
Service Truck.
Q. What did Noble stateY
A. Noble stated that he did not give a sign~!.
Q. Did he say whether he saw any vehicle behind him Y
A. Said he did not see any vehicle behind him.
Q. Did he tell you from which lane he was attempting to
turn Y
A. Noble told me that he was turning from the left lane.
Q. That he was in the left lane turning?
A. Yes ..
Q. Did you testify, sir, that the dirt that fell and the debris
was approximately around the center line with the preponderance of it being in the left-hand lane, is that correct?
A. Yes, it was.
Q. What part of his truck was struck Y
A. Truck was struck on the left.
page 13 ~ Q. Left side Y
A. Yes, sir; left front of the truck.
Q. What part of the Jackson vehicle was struck7
A. That was on the right side.
Q. Struck on the right side 7
A. Yes, sir.
Q. Can you describe to the jury how much damage or what
damage was done to the Jackson car Y
A. Damage was just a roug·h estimate. Could be wrong
at the scene of the accident: $150.00 to the Jackson automobile.
Q. What parts were injured, approximately f
A. To the Jackson car, it was the bumper. That was the
front bumper; the right front fender and the right side.
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Q. Scraped on down the ide t
A. Yes, sir.
Q. So, as I understand · then, the left-hand part of the
truck hit the right-hand p · t of the car and it just scraped
right down the side of it t
A. Yes> sir. They both eing proceeding in a westerly direction.
Q. Both were going we rly f
A. Yes, sir.
Q. What kind of car wa Jackson driving!
A. 1952 Chrysler Surbu ban with Florida license on it.
Q. What kind of vehicle as Noble drivingf
A. 1949 semi-tractor tra· er Ford.
Q. Can you d scribe the type of truck he was
page 14 ~ driving·, for the uryY
A. Yes, sir.
he type of truck he was driving;.
well, I believe you all hav seen these big trucks that haul
gasoline into the gas dep s, the stations where they come
with a big tank on the ba k. The tank is rounding in the
back.
Q. What sort of signal I ghts did it have on it f
A. He had signal lights up on the front fenders of the
tractor part. No signal lig ts on the back. The signal lights
were on the front fenders , f the tnrnk.
Q. Did N"oble give you a y explanation of how the accident
could have happened at th center line when he claimed that
he was in the left-hand lane making the turn f
A. No, sir, he didn't.
Q. Did you inquire if an one had been hurt or injured 't
A. Yes, sir, I did.
Q. Anyone say they were injuredf .
.
A. No, sir. All of them said they were not injured .
Q. Did they indicate they would go ahead and proceed on
to Richmond?
A. Yes, sir. Proceed on to Richmond and let tlle insurance
company settle the damage to the vehicles.
1

Mr. Ralph James: I would like to make a motion out of
the presence of the jury.
(In Judge's chambers.)

Mr. Ralph James : I have to object. Move for a mistrial.
The Court : Yes.
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Mr. James: Hardly worthwhile to have to discuss it. This is the Plaintiff's witness. The statement was in response to ,the examination by Plaintiff's attorney and it would certainly prejudice the Defendant's case.
Mr. Armistead: The rule is now adopted by the Supreme
Court that they are aware of the fact that most juries are
certainly aware that most people nowadays have insurance,
especially a. truck, and they have much relaxed the rule and
in the last two or three decisions, unless it. was injected by
the Plaintiff herself of the Plaintiff's attorney, it was not
grounds for a mistrial.
In this particular case, however, the witness has made no
reference to insurance carried by the Defendant; stated the
insurance for damages to the vehicle which would, of course,
be nothing. more than $50.00 deductible insurance. No statement made with the Defendant.
I say if such a statement had been made, c~rtainly there
was nothing in my question which would indicate I was attempting to improperly inject it into the trial. We have
come a long way. The Court has gone back considerably.
When it first startedMr. Ralph James: In replying to this statement, his statement, the jury knows that most of the automobile owners
carry insurance. The jury has to decide on the evidence and
not take a chance and unfortunately, I have tried some cases
and had members of the jury come out and say to me, ''Well,
the insurance company will have to pay for this one."
.
I said, "No, sir. You made the wrong aspage 16 ~ sumption. This man didn't have insurance.'' I
have judgments against several clients to that effect
right now. It is the responsibility of the jury, not the witness, to definitely tell the jury there was insurance.
Mr. Armistead: He didn't state definitely. Said the insurance would take care of the damages to the vehicle. He
didn't say what kind of insurance.
Mr. James: He didn't say collision insurance.
Mr. Armistead: And nothing to imply you had insurance.
The Court: Any particular law you can show me? My
recollection is that wouldn't be a reversible error.
Mr. James: We don't come into court prepared to try
cases on a pointThe Court: If my recollection serves me, that is not error.
Mr. James: We except to the ruling of the Court and save
the point.
page 15

~
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( Return to court room.)

Mr. Armistead:
Q. With reference to the distance traveled by the Jackson
car, I believe you stated that was 95 feet, is that correct¥
A. Yes, sir, approximately 95 feet. That was stepped off.
Q. Was there an application of brakes?
A. No indication of skid marks.
Q. Did Jackson tell you anything as to whether he had or ·
not applied brakes?
A. Didn't say whether he had or not.
page 17 r Q. No marks to showf
A. No skid marks to show the application of
brakes.
Q. Was the vehicle up entirely on the grass plot or to the
pavement and to theMr. Ralps James: Your Honor, we have r.:eached a place
where we will have to object.
The Court: Let the witness tell where the vehicle was.
A. The vehicle traveled approximately 95 feet with the left
two wheels, rear-end front wheel upon the green, down the
green with the right underneath the pavement, approximately
95 feet, knocking down two guard rails or guard posts, small
posts about this high that are erected there with little buttons
in them so you can see them at night; approximately 95 feet.
The car come back into the road again with all four wheels
into the road.
Mr. Armistead: That concludes my examination. Would
you like to cross examine now 1
CROSS EXAMINATION.
Examined by Mr. Carneal:
Q. You just finished testifying the distance was 95 feet the
car went. That was 95 feet from where?
A. Starting at the green is where I stepped off, approximately.
Q. I wonder if you would come over here to the jury box.
Would you indicate to the jury on this as to the 95 feet, the
distance you mean, on this drawingf
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A. When the impact took place back here, I

page 18

r started from here, approximately 95 feet down the

green. The left wheels was traveling inside the
curbing and it tore up the grass, the greensward, all through
here to here and come back to the road again. ·
Q. The 95 feet you are talking about started from here.
Indicate with a line. (Witness marks map.) From here to
here was the 95 feet you measured T
A. It was stepped off approximately 95 feet.
Q. vVould you draw a line indicating that distance was 95
feet T (Witness marks map.) I believe you testified on direct
examination that the accident occurred approximately back
hereT
A. Yes, sir.
Q. Would you tell the jury the distance the car traveled
from here to the point that you started measuring 95 feeU
A. I don't believe I measured that.
·
Q. The accident as you have alleged in the evidence allegedly occurred here T
A. Yes.
Q. And the car, of course, traveled from there to here?
A. Yes.
Q. And traveled from 95 feet from there to here?
A. Yes, sir.
Q. And you don't know the disfonce it traveled from the alleged point of impact to the point you started out? Can you
estimate it?
A. I would say it would be close to 35 or 40 feet; maybe
more.
Q. Minimum of 35 or 40 feet?
page 19 r A. Yes, sir.
Q. So what you can tell us now is the car traveled
a minimum distance of 130 feet after the accident; a minimum t
A. Yes, sir.
Q. Mr. Lodge, when you pointed out where the accident occurred, is there or is there not a guard rail approximately
right there?
A. Yes, sir; guard pole starts on the green here.
Q. From the dirt found on the road, where was the dirt in
relation to that pole?
A. It was to the rear of the pole.
Q. What distanceT
A. I don't know whether the pole started back here or at
the corner.
Q. That's all.
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RE-DIRECT EXAMINATION.
By Mr. Armistead:

·•

•

•·

Q. When you said you found dirt in the road, did either of
the drivers point out to you that that was the point of impact f
A. Yes.
Q. Which oner
.A. Both of them.
:page 20 ~ Q. Both of them agreed'{
.A.. Yes·.
Q. Did the accident occur solely in this lane or partly in this

laner
A. Dirt fell inside the left-hand lane, almost on the insidelane.
·
Q. Wasn't over in the center of the lane r
.A.. No. The dirt fell inside the center line going up the
middle of the highway.

•

•

•

•

RE-CROSS EXAMINATION.
By Mr. Carneal:

•
p,age 22 }

•

•

Q. What about the shoulder of that highway?· Describe
the shoulder of that highway.
.A. You have the shoulder of the highway along here and
the gravel is along the edges here, all the way down to along
about in here, I believe.
Q. Are the shoulders, or is the shoulder wide enough for
a car to pull off the highway 1
.A.. Yes, sir, the shoulder is wide enough .

•

•
page 23

r
•

•

•
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Q. Upon the investig,ation of the accident, you said you
talked to the drivers Y
A. Yes, sir.
Q. Did you talk to anyone else Y
A. To the occupants of the truck, I mean the automobile.
Q. How many people were in the automobile Y
A. I couldn't remember how many people at the time were
in the automobile.
· Q; Do you recognize this woman sitting over here at the
table?
A. Yes, I do.
Q. Was she at the scene of the accident Y
A. She was at the scene of the accident.
Q. Did you talk to her Y
A. I did.
Q. What did you say to her Y
A. I asked her if she was hurt.
page 24 ~ Q. What was her reply?
A. She said, ''No.''

•

•

•

•

•

RE-DIRECT EXAMINATION.
By Mr. Armistead:
Q. What type of line is there along the center line?
A. Broken line.
Q. All the way?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

page 25 ~

Q. Can you give us any idea of how far a person can see
driving such a truck, how f.ar behind him he can see the top of
an automobile approaching in a westerly direction Y
A. I would say at least a quarter of a mile you could see the
top of an automobile .

•

•

•

•

•
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Peggie Thomas Gardner.
RE-CROSS EXAMINATION.
By Mr. Carneal:

*

*

page 26 ~

*

*

*

Q. When you talked with Jackson, did you determine what
his occupation was? .
A. He told me .he was a musician. He didn't tell me of
what nature it was.
Q. In talking with Peggie Thomas, did you determine what
her occupation was?
}1.. I did not ask her what her occupation was. I only asked
her if she was injured.
Q. Did she .make any statement to you¥
A. No more than she wasn't hurt.
Q. Didn't tell you her position in the car or her occupation?
A. No. If she had told me she had been injured, then I
would have taken all the information.
Q. But since she told you she wasn't injured, you didn't
think it necessary to take any further information in the case?
A. No, sir, not necessary to take any further information
in the case as to what her occupation and all was.

*
page 27

*

*

*

r MRS. PEGGIE THOMAS GARDNER,

the Plaintiff, having been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Examined by Mr. Armistead:
Q. Will you state your name, please?
A. Peggie Thomas Gardner.
Q. What was your name at the time the accident occurred?
A. Peggie Thomas.
Q. You have since married Gardner¥
A. Yes.
Q. What is his occupation¥
A. Pianist.
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Q. How· old are you?
A. Twenty-nine.
Q. Where were you born 1
A. Philadelphia, Pennsylvania.
Q. What is your occupation now1
A. I haven't one nowT
Q. What was your occupation at the time of the collisiont
A. Singer and dancer.
.
Q. How long prior to this accident had you been engaged
as a singer and dancer T
A. Practically all my life. .
Q. You grew up in show business 1
A. Yes, sir.
·
page 28 r Q. Can you tell the Court and jury some of the
bands that you have sung with?
A. Well, I started with Louis Jordan's baud and went with
Count Basie, Cab Calloway, and Nat King Cole.
Q. Have you ever been on any television show!
A. Yes; the Robert Q. Lewis Show.
Q. Can you tell us some of the theatres you have played T
A. The major cities; the Oriental in Chicago, Golden Gate
in San Francisco, the Paramount on Broadway, and numerous
others.
Q. At the time that this accident occured, by whom were
you employed?
A. I was self-employed at the time.
Q. Were you with a troupe¥
A. Oh, 'yes, I was with a troupe.
Q. It was with a troupe that was hired?
A. I was with a troupe. "Spizzy" Canfield was the producer of the show that I was with at the time of the accident.
Q. What theatre were you traveling to at that time¥
A. The Hippodrome in Richmond, Virginia.
Q. Where had you played last?
A. Norfolk, Virginia.
Q. What salary were you earning at the time of that accident?
A. Well, it was a daily salary, I believe, at the time. I am
not sure.
Mr. E. Ralph James: If Your Honor please, I think she
ought to testify very definitely.
page 29 ~ The Court : If she knows.
A. Your Honor, I have been working all my life at various
salaries and at that time I had a contract.
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Q. What was your contract at that particular timef

A. That is what I ,am trying to think of. It was $50.00
daily, a day. It was by per day. I was working per day.
Mr. Armistead:
Q. You only got paid for the days you worked¥
A. Yes. It wasn 1t weekly.
Q. What could you tell the Court approximately what your
average weekly earnings had been at that timef
A. Well, at that time, I was climing, in the year 1952 and
in the year of 1953 because at the beginning of 1953, I had been
with Nat King Cole, and I had started that year out by making
$350.00 a week. Then it v,aried into different salaries. Some·times it was $160.00 a week. Sometimes it was $200.00 a week.
Then I would do three days some places and get $300.00 for
the three days; It varied here and there.
Q. What figures would have been your average say going
back a year from the time of the accident. Could you tell
the jury .approximately what would have been your average f
A. Approximately $200.00 a week.
Q. And that had been continuing for several years'l
A. Yes.
Q. Do you have your 1953 contract that you were working
under at the timef
page 30 ~ -4-. I filed all my contracts which I have here and
some others with my manager and since the accident, my manager has been uncooperative since I haven't
been able to work in getting the contracts hack.
Q. You do not have your 1953 contract f
A. No.
Q. Do you have your contracts prior to 1953 f
A. I have the 1951 contract. From 1952 to 1953 I was with
a personal manager and he claimed all of my contracts.
Q. I hand you here a letter to Nat Nazara, 1619 Broadway,
New York, New York, dated July 2, 1951, signed by Nat
N azar:a and Peggie Thomas. Would you explain to the jury
what that is forf
Mr. E. Ralph James: We object, if Your Honor please.
This is a contract made in 1951 between her and a manager
whereby she agreed to give him part of her earnings. That
was for acting as her manager and there is nothing on here
about any salary or anything she was making at the time of
this accident.
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The Court: Let me see it. What is the purpose of it¥
Mr.. Armistead: The purpose of it, if the Court please, is to
show she had the manager and the manager entered into the
contract on her behalf and she was the contract here to establish her weekly wages. I have contracts here with various
agents.
The Court: Nothing in here to show what she got at all.
I will let her testify she had a manager if that is what you
want.
Mr. Armistead: In the theatrical world, the artists don't
de,al with the people directly. You deal with a manager and
he puts you on tours.
page 31 ~
The Court: These percentages don't mean a
thing.
Mr. E. Ralph James: She testified she had a manager.
The Court: I will let her testify she had a manager but not
anything about percentages or :figures.
Mr. Armistead:
Q. Did you have Nat N azara as your manager in 1951 T
A. Yes, I did.
·
Q. How long did he continue to be your manager¥
A. He continued and still is my manager; for five years
there after 1951.
Q. This contract he had you under held you for :five years¥
A. Yes.
Q. Will you explain to the jury how theatre bookings are
done¥ In other words, if you are an artist, how do you go
about getting on the stage¥
A. I deal with my manager. My manager is my friend, in
other words. He goes before all the theatre agents and tells
the agents whether or not I am capable of doing the work
they would like. In turn, he sets a salary and in turn he tells
me what they have offered. I agree or disagree. He brings
me the contract signed by the theatre agent. I sign it and
therefore do the engagement.
Q. I understand you object to this one, Mr. James¥
Mr. E. Ralph James: Yes.
The Court: I will sustain it. The percentage should not
go to the jury.
Mr. Armistead: We except to it.
page 32 ~
The Court : All right.
Mr. Armistead: Will you mark it for identi:fication¥
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The Court: "C-1 ", "0-2".
Mr. Armistead :
Q. I hand you a letter dated December 14, 1950, signed by
Louis Jordan, Inc. and Peggie Thomas. Would you explain
to the jury what that is 1
Mr. E, Ralph James: Object to that, if Yom Honor please.
This is a letter confirming her employment for one week at
four theatres during the year 1950, a contract for four weeks'
work in 1950, and it has absolutely nothing to do with her employment in 1953 after this accident took plac:e.
Mr. A.rmist('lad: If the Court please, our claim is for loss
of earnings. vVe expect to show to this jury that this woman
has been successful for a number of years in thi& business.
She has earned different salaries. We have contract;; to show
she was a successful actress and was earning a substantial
salary.
We are only corroborating what she has already testified to.
The Court: I can't see why he can't show those things.
That pertains to the things she is talking about. I will allow
it.
Mr. E. Ralph James: Our objection, if Your Honor please,
is that it shows four week's employment in the year 1950 and
four weeks only in 1950. So far as this goes, it may be the only
four weeks she worked in 1950.
The Court: This kfod of j-ob and this kind of
page 33 ~ work only runs by the day and that is all.
Mr. E. Ralph J,ames: She was working in 1953
when this accident happened and she had a contract. She
could produce the contract if she wanted to. She may have
filed the contract with the.Actor's Equity or ASCA.P or whatever it n1ay he, but she can always get a copy of it and she
didn't have a copy of it, she could have gotten a copy of it
either from her manager or from wherever it was filed and
that is the point this suit was about; about her earnings.
About this contract, four weeks back in 1950, there might
have been something particular about that engagement. · It
was right at Christmas time. That might have been a high
time of the season. We think that ha8 nothing to do with it.
The Court: You may cross examine her about it; about
high time of the season.
Mr. E. Ralph James: We think a contract for four weeks'
employment in 1950 has nothing to do wi.th what she made in
1953.
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Mr. Armistead: We a.re not limited to what she m~de in
1953.

The Court: Let this one go in. Note your exGeptiQn.
Mr. E. Ralph James: We except.
The Court: I refused No. 2, but let it be stated there was
an agreement of a contractual basis with a maI1ager. I will
mark this one allowed. "0-3.)i
Mr. E. Ralph James: We would like to get in a further
objection, if Your Honor please for the record. This is a letter
to her by a man by the name of Louis Jordan of which is in
her handwriting.
page 34 r The Co1,1rt ; A menwrandum.
Mr. E. :Ralph James: Louis Jordan is not available for cross examination and we think it is nothing but a.
self-serving declaration introduced under circumstances that
we are not permitted to cross-examine him and that is the further ground that it is not admissible.
The Court: AU :right, filir. Note your exception.
Mr. E. Ralph James: Note our exception,
Mr. Armistead :
Q. Who is Louis Jordan T
A. Louis Jordan is the band leader I sang with for eight
years. This was a binding agreement only for the purpose
to help me have a salary raise in the event I left his band.
We had a gentleman's agreement and had it for eig·ht years
until I left the ban and we still had the agreement.
The Court: What do you mean by '' gentlemeu 's agreement''¥
A. I started with him when I was eighteen years old. I
never had a contract with him. I just worked with him.
Q. This wasn't in effect T
A. That was in effect. This was to prove he was hiring
me at that time with the show. I was vocalist with the band.
Q. You didn't operate under this contracU
A. I operated under it because I got paid by the theatre.
If you will note,. it says the theatre is supposed to pay me.
Q. All right.
.

page 35

r

Mr. Armistead:
Q. Did you subsequently leave Louis Jordan's

bandY
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A. After this four weeks, I stayed with him twenty-seven
weeks at a salary of $400.00.
Q. When did you leave?
A. In June.
Mr~ E. Ralph James: We object.
The Court: That was this contract!
A. Yes, sir.
Mr. E. Ralph James: Back in 1951.
Mr. Armistead: She is not limited to what she ma:de in
1953 on the day of the accident. She is e:ntitled to show her
background. She had high earnings for a number of years.
She might have been starving -0n that day.

Q. After you left Jordan, what band did yon go with T
A. After that, I didn't go with any band. I signed with
Nat Nazara and he became my personal manager.
The Court: Is that the one you will have a copy of the contract?
·
Mr. Armistead: That is the one refused.

Q. N azara placed you at various places from then on f
A. That's right.
Q. Can you tell us some of the bands he placed you with f
A. Usually in theatres with a package show; the Ink Spots
show. That was a package show. The same type thing I was
on in the accident.
Q. Did he place you in any night clubs f
A. I was at Atlantic City at the Paradise Club;;
page 36 ~ eight to ten weeks, I believe it was, in 1952.
Q. I hand you herewith an agreement dated
August 3, 1951 for the Club Ebony.
A. Yes ; in Philadelphia.
Q. Will you explain to the juryMr. E. Ralph James: If Your Honor please, we would like
to get in our objection on that. This purports to be a contract
for two weeks employment in 1951. Her name doesn't appear
on it not her signature in any way. It is a contract signed by
two other people, but not by her. In addition to that, it is
employment for a two-week period in 1951.
The Court : Her name does not. a pp ear on it?

Asphalt Service Co., Ino. "t. Peggy Thomas

37

Peggie Thomas Gardner.
Mr. E. Ralph James: Not as a party to a contract. There
is no contract between her unless I misread that signature.
The Court: Legal name Margaret Thomas?
Mr. Armistead: Her stage name is Peggie Thomas. Legal
name is Margaret Thomas.
The Court: It does not appear on this. That is her nick
name, her real name is Margaret Thomas.
Mr. E. Ralph James: We make the objection itself for two
weeks employment in 1951.
The Court : Entered. Note your exception.
Mr. Armistead:
Q. That contract in August of 1951, will you explain to the
jury what that is?
A. That was Mr. Spigel under the booking
page 37 ~ agency of Charlie Morano for two weeks with an
option. An option means if they liked my work,
I would say for the next two weeks, which I did. I stayed
for the whole summer, the whole four weeks, making $150.00
a week. S'ometimes you have more weeks but you get less
money. As I said, it varied.
Q. That contract was to play what theatre?
A. Club Ebony in Philadelphia.
Mr. Armistead: Will you mark that "0·4"?
· The Court : '' C-4. '' ·
Mr. Armistead:
Q. Following that, there is a contract September 4, 19'51.
That would be after your two-weeks option had expired, is
that correct?
A. That is correct.

Mr. E. Ralph James: We think if it is otherwise proper, it
is inadmissible for the reason assigned in the admissibility
of the other contracts because it is employment for five days
in September of 1951 and I fear about my reading the handwriting again, but I don't see her name. Handwriting on that
contract either is Peggie Thom.as or Margaret Thomas.
The Court: I don't see her name on this one, either.
Mr. Armistead: Peggie Thomas is her stage name.
The Court: That is typed on it.
A. Sometimes it is customary that the copy I would keep,
I wouldn't sign it, see? There are three contracts. These
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copies are all my copies. The copies that go to the theatre
owners are signed by me and the copies that stay in the union
are signed by me. All of these are copies that bepage 38 ~ belong to me personally. Usually I return them to
my manager. If I was out of town and didn't have
time to send them in, I just kept them.
Mr. Armistead:
Q. Did you sign the original Y
A. I had to else I wouldn't have gotten the job.
The Court : All right. Your contention is you signed the
original?
A. Yes, sir.
Mr. Armistead: Will you mark it" C-5"Y
The Court: This is a copy. .She said she signed the
original.
Mr. E. Ralph James: We object. We except.
The Court : "C-5 ".
Mr. Armistead:
Q. This two weeks and two weeks option, will you please
explain to the Court about that.
A. This agreement is for five days at a theatre in Cleveland,
Ohio. It was produced by the man who owned Circle Theatre in Cleveland. You did one day in one town and came
into Cleveland and did another day. On the theatre dates I
.made $300.00 for three, no, for five days.
Q. Five days was all you worked for him Y
A. Yes. I worked in Warren, Ohio, for the first day to
break the show in and for four days I worked at the Circle
Theatre in Cleveland.. Five shows a day.
Q. Where did you go after you left the Circle Theatre Y
A. Back to New York.
.
Q. What theatres did you go to after that Y Can you recall Y
·
A. In September, I think I stayed in New York
page 39 ~ for a month and did week-ends at the "Eight Forty.,.
Five" in the Bronx on Proxpect A venue. It was
right around the corner from where I lived. I wanted to
work and I would get about $60.00 for three days.
Q. The next contract I have is May 2, 1952. Will you explain that to the juryY
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Mr. E. Ralph James: I make the same objection to all ·of
them. This is for May 1952 which is a year prior -to the acci,
dent and limited to a period of just two or three weeks; what-·
ever it may be.
l\fr. Armistead:
Q. E;xplain.

A. This is Mav of 1952. Previous to this I had come off a
tour with Nat King Cole. I stopped working from January
to April. I worked with Nat King Cole from January to April,
just about Easter time, a week before Easter, and I went into
.Atlantic City for $160.00 a week for ten weeks. It was a summer resort and you are liable to take a little cut in a summer
resort because they give you room ~nd board and what have
,
you.
I stayed there up until September.
Q. What theatre,
. ·
A. Paradise Cafe. It was a club.
Q. Night club T
A. Night club, yes.
·
·
Q. Can you recall where you went after you finished your
engagement in Atlantic OityT
page 40 ~ A. Yes, I went to Washington and played there
for a salary of $250.00 a week and went into Bostori,
Massachusetts, and I played the Mayfair. I stayed there four
weeks. I can't quote my salary as of now. I don't have any
contracts with me. I had a week off and went to Lewiston,
Maine and stayed there for $200.00 a week for two weeks.
From there, I had another week off and went into Montreal,
Canada for $150.00 a week, and I stayed there for the last
two weeks or the first two weeks in December, rather, and
I was back at the Mayfair in Boston and made the same salary
for the last two weeks.
Q. You say you were a singer and dancer. Do you sing and
dance at the same time7
A. I sing andMr. E. Ralph James: Just a minute. These contracts are
all introduced here. Contract as a singer. Nothing on any
of these contracts about dancing.
_
. A. I can explain that. I am quite sure you have seen the
movies and there is an artist that sings and she is known as a
singer. Her name is Betty Hutton. Still and all, she jumps
around and dances. That is the type of work I do. I was the
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vivacious type. I wasn't a tap or ballet dancer; strictly a
singer but my dancing helped me to put the words over.
Q. I don't believe you testified what your legal name is.
A. Margaret Backus.
Q. You use the name Peggie Thomas?
A. Yes. That was my first marriage. I would like to
change that statement. I was born legally Pauline Teresa
Backus; but I was christened Margaret.
page 41 } Q. Your first marriage was to Thomasf
·
A. Yes.
Q. And your second was to Gardnerf
A. Yeg.
..
Q. Turning b:a~k to the time of this accident, I believe you
stated that yon were going fl'oru Norfolk to Richmond, is that
correct?
A. Yes, sir.'
Q. With whom were you riding'/
A. Benjamin Jackson.
Q. Who was riding with you 'l
A. Mr. Jackson and another singer.
Q. Who was the other singer, do you recall f
A. Ernestine Allen.
Q. Can you tell the jury in what position you were sitting
in the car?
A. I was sitting on the right, next to the door. She was
sitting next to me and of course; Mr. Jackson was driving. .
Q. And the three of you were the only occupants of the
automobile'?
A. Yes.
Q. Did you have anything else in the automobile in the way
of material and equipment 'l
A. Yes. In fact, it was loaded down with luggage and
musical instruments.
Q. When you were on a tour like that, how was transportation arranged 1
page 42 ~ A. On this particular tour, the producer provided
it.
Q. That was Canfieldi
A. Yes.
Q. How many cars were on this tourf Was this the only
car'{
.
A. There were several cars. Mr. Jackson's car and another
car with his musicians were traveling along with Mr. Jackson.
There was another car that wasn't on the scene at all with the
other performers in the show.
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Q. Was Jackson compensated in any way for carrying you T
A. No, I didn't pay him. He was paid by Mr. Canfield.
Q. Would you tell the jury in your own words what happened as you were riding along from Norfolk to Richmond
when you got to this intersection out here at the Capital Landing Road T Would you tell the jury in your own words what
happened?
A. vVell, I had been driving along reading a book and I had
finished my book· about a mile before the accident occurred
and I was relaxing. We were going at a moderate rate of
speed when we were about to pass a truck. The truck was
going very slow and we were about to pass the truck and the
next thing I knew, the truck had hit the car. We were up on
the mound and I sat sat there stunned and that is about all I
remember.
I remember being asked if I was hurt. Of course, I said,
"No." I sat there· for at least twenty minutes; stunned.
Everybody else went into hysteria.
Q. Who went into hysterics T
A. Well, the girl who was sitting next to me.
page 43 ~ She went into hysterics. She started to crying.
She got out of the other side of the car with Mr.
Jackson. They were sitting in the back of the road on the
center in the mound. I was still sitting in the car. I didn't
know whether the door would open or not.
I did come out finally. She was going into such hysterics,
I wandered over to her. The next thing I remember, I don't
know how I got in the other car, but I was sitting there. The
officer asked me was I hurt. The musicians had pulled over to
the side and they asked me was I hurt.
Q. You say the musicians were there? Where were theyT
A. In the back of us. They came up to the scene.
Q. And you moved from the car in which you were riding
over to the musician's car, is that what you mean to tell us T
A. Yes. I wandered over, really. I don't remember how
I got over to the car. I got out of the car and remember going
over to Miss Allen, but the next scene I remember I was sitting
in the car trying to control her.
Q. Were you stunned or knocked out Y
A. I w~~n 't exactly knocked out. I was stunned, I suppose.
By the time I got out of the car, I don't know how quick it
takes the policeman to come to the scene of the accident, but
he had alreadv arrived.
Q. He got there very shortly· after it happened Y
A. Yes. He was there when I got out of the car.
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·Q. When Jackson undertook to pass this truck, where was it
in respect to the lane? Which lane was it in?
A. He was in the right-hand lane.
page 44 ~ Q. And Jackson was attempting to pass in the
left-hand lane, is that right?
A. Right.
Q. Do you know whether Jackson had actually gotten past
him or was just pulling out to pass him?
A. He was alongside of him.
Q. He had pulled up and had gotten alongside of him?
A. Yes.
Q. Did you see any signal given by this truck?
A. No. We were questioned at the scene of the accident
and the driver of what it was, the Asphalt Company truck,
(I thought it was a gasoline truck) he stated there was no way.
for us to see the signal if he had given it, but he didn't give
it, he said. I was so frightened that I tho'ugh it was a gasoline
truck, as I said ..
· Q. Did he say why it wasn't possible for you to see the
signal?
A. I don't know why. He just said it wasn't possible .

•
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· Q. You went from there on to Richmond?
A. Yes, we did.
Q. You had an engagement, I believe you stated
page 46 ~ at the Hippodrome Theatre in Richmond?
.
·
A. Correct.
Q. Did,you play that· engagement that night1
A. Well, I called the doctor. I was a little upset and he
looked at all of us and gave me a shot and he also gave me
some pills for nerves, and I went on. I guess in show business
you go on where you feel like it or not. I went on and in
my second number, I just broke into tears and by the end of
the night, I couldn't do anything but sing because of the pain
I was having way down my back.
I couldn't move my body hardly to do any dancing.
Q. Did you have any pain at first when you went out there?
A. When the doctor examined me, when I was out on the
road, I didn't feel anything. I was more or less stunned. I
was shocked for one thing. I thought it was an oil truck, and
I had heard so many catastrophes that it really shocked me.
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When we went in and I started getting dressed and putting
my make-up on, which takes a lot of nerve, I felt the pain
in my neck when the doctor was examining me. By the end
of the night, it had gone all the way down my back.
Q. v\Tho was the physician that attended you? v\7ho was
the physician in Richmond¥
A. Dr. Shade.
Q. I hand you here a receipt dated 4/28/53, on stationery
of Gregory W. Shade, M. D., Physician and Surgeon, and
another statement here of the same date to Miss Peggie
Thomas, Hippodrome Theatre, atnd ask you to
page 47 } identify that.
A. The first receipt is for the sum of money he
eollected from me for the examination, which was a total of
$4.00. The second one is for the pain I was having from th'i'
accident. When he examined me he said I had bruised my
right occiptable region; right shoulder and right arm. That'~
about all.

•

•

•

•

•

page 48}

•

•

Q. Would you tell the jury, in your own words, just what
pain you did suffer?
A. Well, I was so tired from the trip back and I wasn't
feeling well so I took a couple of the pills the doctor had given
me in case I had any more pain and Dr. Shade told me to rest.
That is what I did. I stayed in and rested.
Of course, the pain went all down in my back and I wasn't
able to do anything at the time and I had to hire someone
to come in and help me because !"have a son and I couldn't
take care of ·him at the time. I was too nervous and upset
plus hurting and I couldn't bend or anything.
Q. Whom did you hire to come in and take care of you¥
A. Mrs. G.ravett and Mrs. Tolbert. I had two people working.
Q. What did you have to pay a week for that service¥
A. It went up and down. Sometimes I gave her $25.00 and
if she was there longer, the car ride, I would give her $30.00
or $40.00.
page 49 } The Court: Was that a week or what?
A. A week.
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Mr. Armistead:
Q. You rested for how long¥.
A. I am still resting, actually. I still have servants, but not
. for me. I continued working her for ten to twelve weeks, and
I paid her for the number of hours a week she worked depending on how· much she worked.
·
Q. After you had rested there as the doctor had told you to
do, did you get well; recover Y
A. No, I didn't recover. I was able to come out in the
street a little more and get out a little more but I haven't yet
been able to d1). work around the house, picking up anything,
luggage or anything like that.
Q. Did you consult a Dr. SwetnickT
A. Yes, I did. I consulted him because I was very, very
nervous a:tj.ff• my manager was insisting that I go back to
work. He' thought the accident had only made me nervous
and I was afraid to go out on the road again. My doctor
confirmed I was extremely nervous and high-strung and wasn't
· feeling well physically and I should stay home and rest.
Mr. Armistead: I have here a statement dated June 18,
1953 from Dr. Swetnick.
Q. I hand you this statement dated June 18, 1953 from Dr.
Swetnick and ask you if this is the statement you referred
to that your manager wanted1
A. Yes, sir.
Q. And you got the statement. Will you read
page 50 ~ that to the jury'l·
A. '' This is to certify that Margaret Thomas
is under my care, suffering from nervousness and has been
advised to take a complete rest for at least two weeks.''
Q. Following that, did you take such a rest Y
·A. I certainly did.
Q. Did you recover then 'l
A. No, I kept resting.
Q. Did you go to a doctor then 'l
A. I went to a Dr. Newland, my family physician.
Q. vYhere is Dr. Newland1
A. He lives in the Bronx around the corner from where I
do. I don't know the exact address. I know it is on Holme
Street.
Q. Would you tell the jury what treatment Dr. Newland
gave you'l
A. I had an offer to go on Broadway at the Band Box. I
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was going to try to go back to work. I went to Dr. Newland,
my family physician, and told him how bad my back was
bothering me and wouldn't be able to work with it the way
it was.
·
He gave me novocaine shots in my back, in the bottom of
my back; here. I went to rehearsal and I was unsuccessful.
I went back again and he gave me more shots. It still didn't
help. It gave me temporary relief, maybe twenty-eight hours
to forty-eight hours. I had to keep doing it. I didn't think
it was worth it to keep getting shots in the back for temporary
relief.
Q. Can you tell the Court and jury approximately what you
paid Dr. Swetnick and Dr. Newland?
page 51 ~ A. Dr. Swetnick, I was paying him about $10.00
a week when I would go to him and Dr. Newland,
I got the complete check-up. It was twenty dollars. It was
$20.00 for one week or one time and $10.00 for a repeat shot.
Q. After these novocaine treatments he gave you and gave
you what you call "temporary" relief, did you ever consult
any other physician Y
A. I consulted a Dr. Tubby and he took a complete check of
me. I was just like running from doctor to doctor because I
wasn't getting any relief, actually. Taking pills and shots.
It was only helping me temporarily, so he told me the same
thing; that I had to rest and take it easy and not to do any
strenuous work.

•

•

•

Q. Since the accident have you worked any?
A. No, I haven't.
Q. Do you consider that you are able to work nowY
A. Well, I am not sure now. It will take quite sometime.
In this business after you stay out a year sometime, it is hard
getting back. You have to have rehearsal, have to get back
into shape again; so I don't think I am really ready to go
back to work physically or being able to go back as far as the
business is concerned.
Q. You say you have some difficulty now in doing any work,
lifting anything Y
page 52 ~ A. Yes, I do. In fact, I can't sit too long and
sitting in a theatre, movies, traveling in a car, well,
I have just abolished any type of trying to do any strenuous
work around the house because when I do, I am laid up two
or three days with my back.
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Q. In what way does it affect your back 7
A. If I sit down for a long period of time without moving,
it is a strain. Feels like I have weights on me, pulling me
down.
Q. In what way does it affect you if you lift anything?
A. If I lift anything, I have to lay on my stomach and my
.husband presses my· back in.
Q. Have you purchased any drugs or medicines T
A. Well, the only thing I have gotten to help my back is a
heating pad and things like that; liniment. Dr. Newland gave
me liniment to have my back rubbed and I have several
massages. I have had quite a few, in fact.
Q. Did it give you any permanent reliefT
A. Not permanent relief; temporary relief.
Q. Can you tell us what you have spent for drugs and liniment, massages, heating pads, and things of that nature!
A. An estimated sum I wouldn't know. Everyone knows
what a heating pad costs, just about, and my doctor orders
my liniment and things. Massage rub is $5.00 a massage. I
have had quite a few, at least two. a month.
Q. Would you state how much a heating pad costs T
A. I don't know really. I didn't purchase it
page 53 ~ personally.
Q. Can yo~ give an approximate idea what you·
spent for drugs and liniments T
A. I don't know.· I couldn't say offhand because I keep a
record of everything I spend sometimes and sometimes I don't.
Things like liniment, they don't cost that much. I might just
run out and get a bottle of liniment.
Q. And you say the massages, you take approximately two
a month, is that right T
·
.
A. Yes.
Q. And they run you $5.00 a massage T
A. Yes.
Q. Did you have any other expenses that you can think of
:with the accident,
A. No.

•

•

•

•

•

•

•

•

•

•

page 54 ~
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CROSS EXAMINATION.
Examined by Mr. E. Ralph James:

•

•

•

•

•

•

•

page 60}

•

·•

Q. Here is a contract where you.worked two weeks in August of 1951, one week or five days in September of 1951, and
you worked four weeks in May of 1952f
A. Yes, sir.
Q. And then here is where you worked two weeks in December of 1950, two weeks in January of 1951. Have you any
contracts showing any work since May of 19527
.
A. I don't have it on my .person, no.
Q. Do you have them at. home 7
A. I tried to find every contract at home that was available.
Q. How is it you have these contracts that go
. page ·61 } back over four years and yet you don't have con. tracts that go back two years 7
A. Like I stated before, usually I just sign a contract wiUi
my manager, in 1951 · I sent most of my contract back to him
·for his file so he would be able to raise my salary. That is
the procedure managers use when they want to show a client
what their protegee is making.

•

•

•

•

•

•

•

•

•

•

page 71}

Q. And you went to see Dr. Swetnick?
A. Yes, sir.
Q. When did you go to see himY Was it the date of this
certificate 7
. . A. No. I had been going before then.
· · Q. Do you know when you went?
.
A. As soon as I was able to come out of the house.
Q. Did you go any more than this one time y
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A. Oh, yes.
Q. He says here, '' This :is to certify that Margaret Thomas:
is under my care, suffering from nervousness, and has been
advised to take complete rest for at least two weeks.'' He
doesn't say anything about any back Y
A. Well, he had been treating me and I had the headaches
and it made me completely nervous.
Q. Did you see this certificate when he gave it to you Y
A. I got that certificate to take to my manager.
Q. You saw it?
A. I wouldn't have needed it otherwise.
The Court: :Did you see iU

A. Yes, I did.
Mr. James: ,
Q. When you were suffering with your 'back and you had
nothing on here about your back, why didn't you call his attention to it Y
A. He always gave me pills when I would have a
page 72 ~ pain or attack.
·
Q. You were getting a 'Certificate to show what
was wrong.
A. I was getting that certificate to substantiate my statement that I couldn't work for my manager.
Q. All he put on here was that you were nervous Y
A. That's right.

•
page 74

•

•

r

Q. Then you went to see Dr. Newland, didn't you'{
A. Yes, sir.
Q. You didn't bring any statement from Dr. Newland, did
yonf
A. No. He is my family physician, sir. I always go to him
for anything.
Q. Do you still take two massages a month Y
A. I still take them, yes, sir.
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Q. What part of your body do you have massaged T
A. My back.
Q. Where do you get the massage T
A. I have to go somewhere with my husband to find a woman
masseur.
Q. This liniment, you get it from the drug storeT
A. Yes. I use it with HEET.
.
Q. Do you have a prescription for the liniment T
·
A. I use patent medicine plus the liniment the
page 75 ~ doctor gave me.
Q. What is the name of the patent liniment you
use?
A. I used HEET.
Q. Heat? What is the name of the medicine?
A. HEET. H-E-E-T.
Q. I understood you to say you kept for the most time, a
record of what you paid for drug·s and things.
A. Most of the time.
Q. Did you bring that record with you T

•
page 76

•

•

•

•

•

•

•

•

~

Q. You didn't go to Dr. Tubby for treatmenU
A. I went to be examined.
Q. Your lawyer sent you to Dr. TubbyT
A. That's right because I had been complaining.
Q. Did you go there because you were complaining or did
he send you there for him to examine you and testify, rath13r
so he could testifv in this trial?
·
A. I couldn't tell you that. I asked him for a doctor to
go to.
Q. You had been treated by Dr. Swetnick and by Dr. Newland who knew more about you than anybody else?
A. That's right.
Q. Why didn't Dr. Newland, your family doctor, testify in
this case?
A. If you notice, my lawyer lives in Brooklyn. It is quite a
hassle getting from the Bronx to Brooklyn. I wanted to do
all this in one day so I could cover the lawyer and the doctor
at the same time.
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Q. Did you give your lawyer the history of the
page 77 ~ case ?
A. Yes, I did.
Q. Where did you see your lawyer?
A. I believe he came into town.
Q. Didn't you ever go to his office?
A. Yes, I did.
Q. How many times did you go to his office?
A. Once.

•

•

•

•

•

•

•

page 82 ~

•

Q. You still tell this jury you haven't been able to work
since that time?
A. No, I haven't.
Q. You wash the dishes in the home?
A. I wash the dishes.
Q. Do you sweep the floor?
A. No, I don't.
Q. Make up beds?
A. No, I don't.
Q. ·You mean you have someone to do those things 1
A. Yes. ,My husband helps me a lot.
Q. And you also have a maid?
A. I don't have a maid. I had one to help me when I was
sick.
Q. Then if you don't have a maid, who does the sweeping?
A. The woman that comes in for me. She works for my .
son.
Q. Who makes up the bed?
A. My husband, most of the time.
Q. He makes it every morning?
A. Yes.

•

•

•

•

•

•

•

•

•

•
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Dr. Ernest Betts Carpenter.
RE-DIRECT EXAMINATION.
·

.Examined by Mr. Armistead:
Q. After the accident happened, do you recall the driver of
the truck coming over to see you Y
A. I recall a driver and a woman coming over to see he and
they asked me was I all right.
Q. Who was the woman, do you know Y
A. She was driving· with the driver.
Q·. You don't know who she was 7
A. No.
Q. She asked you if you were all right 7
A. Yes, sir. She came over first.
Q. The driver didn't say anything?
A: No. I could hear her yelling through the glass beca"Q.se
the glass was all shattered.

•

.

.

•

•

•

page 84 } DR. ERNEST BETTS CARPENTE.R,
a witness called on behalf of the defendant, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Examined by E. Ralph James:
Q. Please state your name.
A. Ernest Betts ·Carpenter.
Q. What is your profession Y
A. Orthopaedic surgeon.
Q. Please give us your background as an orthopaedie
surgeon, preparation, pract.ice.
A. I am a graduate of the University of Cincinnati College
of Medicine, 1938. Interned at Cincinnati Hospital. Seven·
years of post-graduate work. Massachusetts General Hospital
and Medical College of Virginia Hospital. I praticed orthopaedic surgery since 1940.
Q. Where do you practice at the present time Y
A. In Richmond.
· Q. Do you not come to Williamsburg either regularly or
intermittently Y
. A. I come on an average of twice a week during the late
winter, spring, and summer months and once a week during
the remainder of the year starting through September and up
through December.
Q. Do you hav~ an office or clinic at which you see your
patients· here?
.
.
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A. No, sir. I hold a clinic at the Tucker Clinfo,.
Dr. J. R. Tucker's office.
Q. D~d you, at my request, examine Peggie
Thomas this mormng!
A. Yes, sir.
Q. Where did you examine her?
A. At the Tucker Clinic in Dr. Tucker's office.
.
Q. Did she give you a history of her injul'ies? .
A. Yes, sir. I asked her how she was hurt and she told me
she was riding in the right front seat of a vehicle in April
of 1953 which vehicle was side-swiped by a .truck and that
she sustained injuries to her head, neck, and back.
Q. Injuries to h.er head, neck, and back?
A. Yes, sir.
·
Q. What complaints did she have this morning, if any?
A. At the present time they are all related to her lower
back with the exception she says she occasionally gets a catch
in tire back of lier n~ck if she twists her head suddenly. Major
complaints were her lower back.
Says she has a tired feeling in her lower back that is:
characterized by dulling aching pain and that she cannot lift
any object. She cannot sit for any length of time. She cannot ride in a car for any length of time or ride on the train
because of this pain in the lower part of her back.
She states it causes her discomfort to lift objects such· as:
suitcases.
Q. That is what she told you this morning?
A. Yes, sir.
page 86 ~ Q. Upon examination of her, did you find anything to cause those complaints?
A. I found no evidence of limitation of motion or muscle
· spasm of the neck, of either arm, shoulder, or of the lower
back. I neglected to say she stated she was very nervous;
had been since the accident.
·
Q. Did you detect any particular nervousness about her at
the time of your examination T
A. Not at the time I talked with her, no, sir. .
Q. If she had those complaints of which she complained
to you, would they be evidenced by muscle spasm T
A. Not necessarily. Patient can have complaints of pain
of the lower back or remainder of the body for that matter
without positive muscle spasm being evident. They usually
will have if they are having any degree of difficulty of some
limitation of motion of the involved part. That is, normal
range of motion.
page 85

~
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Q. Then I understand if she has those pains to any degree,
there. would be a limitation of motion, is that correcU
A. If there is any underlying cause for pain in a joint, the
joint will usually be limited in its normal range of motion.
Q. Did you find any limitation of motion Y
A. No, sir.
Q. Did you find any objective symptoms or evidence she is
suffering from the things she stated to you this morning she
is suffering from Y
page 87 ~ A. The only positive physical finding I found this
morning when I pressed on the back part of the
upper part of the spine, slie said it was sore to pressure there.
Q. If you pressed the upper part of the spine there, Doctor,
at the point indicated by you, you don't have to press very
hard to get some pain from a normal person, do you Y ·

Mr. Armistead: Object to that question as being leading
and improper.
The Court : Read the question.
Reporter : '' Q. If you pressed the upper part of the spine
there, Doctor, at the point indicated by you, you don't have
to press very hard to get some pain from a normal person,
do youY"
The Court: I think it is a little leading. Go ahead. I will
let him answer it.
Mr. Armistead: Note an exception, if the Court please.
A. I think if you press hard enough, most patients will complain of pain.
Mr. James:
Q. It is somewhat naturally a tender spot, is it not?
A. Well, not normally a tender spot but I think if you use
firm pressure with your thumbs, you could easily cause discomfort, yes, sir.
Q. Did she give you any history of having ·any x-rays taken Y
A. I asked her and she said to her knowledge none had been
taken. ·
Q. If you had a patient who claimed to have been suffering
from the things that she has detailed to you over a period of
almost two years, would or would not it be a normal
page 88 ~ procedure to have x~rays taken Y
A. Yes, sir.
Mr. Ralph E. James: Witness with you.
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CROSS.EXAMINATION.
Examined by Mr. Armistead:
Q. Doctor, who paid you to come here T
A. I haven't been paid yet, sir.
Q. Who do you expect to pay you T
A. Mr. James.
Q. You are employed on his behalf?
A. Yes, sir.
Q. When yoll saw the plaintiff this morning, that was the
first time you had ever seen her, was it not?
A. Yes, sir.
Q. And you talked to her at Dr. Tucker's office?
A. Yes, sir. I waited forty-five minutes.
Q. And then you talked to her and then examined her, is
that correct?
A. Briefly, yes, sir.
Q. How much time did you spend on this examination you
made?
A. Talking to her and examining her took about twerity
minutes.
Q. How much of that was actually making an examination T
A. About seven to eight minutes.
Q. And your examination consisted primarily of feeling
up and down her back and poking the various joints, is that
correct?
A. No, sir. I tested the range of motion of her
page 89 ~ neck and shoulders. of her upper arms, of her spine.
Q. You say that one joint that you pressed caused
·
some pain?
A. Yes.
Q. When you applied pressure at the other joints she did
not complain T
A. No, sir:
.
Q. When you reached this one particular joint, she complained?
A. About the level of the third dorsal veterbrae, yes, sir.
The Court: Indicate it.
A. Upper part between the shoulder blades.
Mr. Armistead:
Q. ·The testimony here is that she has a strained ligament
in her back. Would x-rays show any strain or sprain of ligaments?
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A. No, sir.
Q. X~rays would show only if the bone had been broken or
if there was a narrowing of the spinal processes Y
A. That's right, sir.
Q. Isn't a true that a person who suffers from some lower
back disability, you call the lower back syndrome Y
A. Yes, sir.
Q. That a person who suffers from that type of disability
that this muscular spasm comes and goes, isn't that correct?
Sometimes you get fairly well and then you have relapses and
these muscles get exceedingly tight, isn't that correct Y
A. That's true.
page 90 ~ Q. And, of course, at the time you saw· her, you
cannot say that her muscles had not been tight on
other occasions Y
·
A. She told me, on asking her, that her back was giving her
trouble on the trip down arid bothering her a great deal this
morning.
Q. I say, isn't this muscular spasm something that increases
and decreases 7
A. Yes, sir.
Q. If you rest .and relax, those muscle spasms go away Y
A. That's true.
Q. And if you lift something, raise a window, put some
strain on them, it will come back¥
A. If there is an underlying cause for the condition, yes, sir.
Q. Isn't it true that people who are suffering either from a
disk rupture. or in injury to the ligaments that go down the
spine, isn't it true that they do have discomfort when they sit
in one position a long time or ride in an automobile?
A. People with a definite cause for low back pain who have
an underlying organic process to account for it will have discomfort on prolonged sitting, yes, sir.
Q. Isn't it also indicative of that trouble that if you have
muscular spasm or following a period, say, of lifting or raising windows; that indicated you have trouble with the lower
back?
A .. It is indfoative of some organic process.
Q. Could be either the ligament or herniated disk?
A. No, sir, couldn't be a herniated disk. There's
page 91 ~ a good deal of difference in tlie sprained ligament
and herniated disk. Not even related.
Q. Will not both of them give you this muscular spasm in.
your back¥
A. Both of them in the acute phase.

S6
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Q. Doctor, is it not true that people who are in collisions
and so forth and suffer a blow from behind or a sudden snapping of the head, sometimes sustain either sprains of ligaments or degeneration of disks later on Y

Mr. E. Ralph James: Object. Our objection to that is there
is no evidence she suffered a blow from behind or snapping of
the head.
Mr. Armistead : I believe you will recall, if the Court
please, she stated there were a lot of instruments and baggage
behind and when the car came up behind, it was pushed up
against her.
·
The Court: .That's what she said.
Mr. Armiste.ad: If I am mistaken ·about that, I stand corrected.
....
·
The Cou~ ;., $he said "baggage" and "other things" in
the lmck.
·
Mr. Armistead: She didn't k11ow which particular article
hit her.
A. Such type of injury will cam1e ligament damages-, yes,,
sir.

Mr. Armistead :
Q. Isn't it also true that damage of' this type sometimes
does not appear immediately but becomes more acute sometimes after a few hours or few days?
A. Usually it will be manifested within a matter of two to
three hours if there has been any ligament injury.
Q. Isn 1t it frequently true that people who have
page 92 ~ sustained those injuries have very little disability
·
at the beginning but as the hours go by, those
muscles get tighter and tighter"{
A. In the immediate hours you are speaking of, I would
say between twenty-four to thirty-six hours.
Q. And it is quite frequently true that people who are in
accidents and suffer this type of injuries have no complaint
at the beginning and a day or so later can't even turn their
headf
A. That's true.
Q. Isn't it also indicative of this type of injury that you are
unable to turn your head? Isn't that one of the indications:
of itf
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A. Yes, sir.
Q. Isn't it also accepted treatment for people who are
suffering from muscle spasm to prescribe rest 7
A. Yes, sir; best. That's the best treatment.
Q. Are injections of novocaine or some derivative of novocaine frequently used in the back for this type of injury for
the purpose of relieving muscular spasm 7
A. Novooaine will not relieve muscular spasm. .It will relieve pain.
.
·, i
Q. Will it not relax the muscles, a shot in the hip T
A. No, sir. That treatment of injection of novocaine into
the so-called trigger point of the back here for relief of pain
does relieve pain but it has no effect on the muscles. Novo~
caine is only a local anesthetic. It has no effect other than
the alleviation of pain by deadening the nerve ends.
Q. Isn't there a derivative of novocaine that you
page 93 ~ inject into the hip for the purpose of relieving the
muscular spasm in the lower back 7
A. Not a derivative of novocaine. Nephenism.
Q. Sometimes this treatment of novocaine is given in the
immediate back for the purpose of relieving the pain itself!
A. Yes, sir.
Q. Did you mean to state that from the seven or eight minutes that you examined this woman that you state to the
jury this woman was not hurt at all in this accident T
A. I have not stated so.
Q. You could not state so T
A. l could not and have not.
Q. Could you say she is suffering from disability nowT
A. I would s,ay she has no positive physical findings now to
substantiate her complaint.
Q. Is it possible she has an injury and you have not discovered it in your seven or eight minute examination 7
A. Not in the parts she told me she was hurting.
Q. You mean you can say positively she was not hurU
A. I didn't say that. I said there were no positive objective :findings. I can't deny her complaint of discomfort but
I could find no positive findings to substantiate it.
Q. I am not talking about what you found positive.. I am
asking you can you state under oath from the examination
you made this morning that this woman is not still suffering
any effects, disability, from this accident? Can you say positively she is not T
page 94 ~ A. No, I cannot.
Q. That's all.
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RE-DIRECT EXAMINATION.
By Mr. E. Ralph James:
.
Q. Doctor, I understood you to say that you did not :find
any evidence of ligament damage in your examination, is
that correct?
A. Yes, sir.
Q. And you did not :find her unable to turn her head 7
A. Thaf's right.
Q. She had free motion of the head 7
A. Yes, sir.
Q. And she had free range of all of those portions of the
body in which she complained of pain 7
A. Yes, sir.
Q. Would you know, Doctor, whether or not she is overweight?
A. I would judge that she is.
Q. Any difficulty in the lower back sometimes come from
overweight?
A. Yes, sir, quite frequently.
Q. Then if she does have pain in her back at this time, could
it be caused by her excessive weight 7
A. From the history she gave me, she said that her back
hadn't bothered her before this accident. We know that
weight is an aggravating factor in the production of back pain.
Q. Do you know whether there has been any change of
weight since the time of the accident 7
·
page 95 ~ A. I didn't ask her, sir.
Q. Doctor, if a person is suffering from the complaints that she has detailed to you and you have heard her
testify about the inability to even ride downtown in New York
and she should come from New York on an airplane yesterday·
and she should be continually on the go· all day today since
certainly about 9 :00 o'clock this morning, seeing you about
9 :30, sitting in the court room all the morning, going out to
the scene of the accident, sitting here now to half past 4:00,
spe.nding at least an hour on the witness stand, under a fair
amount of cross examination, if she were suffering with those
complaints wouldn't they be evidenced by her attitude and
expressions during the course of the day?
A. Well, pain if manifested in different individuals in different ways. Some people are very highly sensitive to pain.
Others are less sensitive to pain. Others are less sensitive
and do not show it. I don't know enough about her to know
her reaction to pain, so I couldn't answer that. ·
._ ·
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Q. Did you read .a copy of Dr. Tubby's evidence!
A. Yes, sir.
Q. Did you find anything, any results of the examinatioi;t
of Dr. Tubby that would be persuasive to indicate to you that
she is suffering with disability here todayY
Mr. Armistead: I don't think that is a proper question
for •one witness to read somebody else's testimony and say it
was persuasive.
The Court : Not proper evidence in this case.
Mr. Armistead: Let him ask him about some specific
matter; not say somebody reads what somebody else says.
page 96} Mr. E. Ralph James:
Q. You are familiar with the tests made by Dr.
Tubby in his evidence Y
A. Yes, sir.
The Court: Tell us what it says in the evidence. I would
·
like to know.
Mr. E. Ralph James: It is about fifty pages of testimony
to g~ through.
A. One test mentioned was the Faber Test. That is the test
used to determine if there is muscle spasm or tightness of
the covering of the muscles in the lower back. That test is
done by the patient lying down, by bending the knee, and
putting the heel on the opposite knee, and pressing the knee
towards the table. If there is positive muscle spasm or tightness of the tissues covering the muscles of the lower back, you
will get a limitation of that so-called Faber test.
Another test mentioned in there was a Rhomberg Test. It
is spelled wrong in the deposition. A Rhomberg Test denotes
damage to the, well, I don't want to get technical, but we will
say the nervous system. It is a test to denote damage from
some of the tracts from the spinal chord up to the brain. The
test is done with having the patient stand with her eyes closed
and hands extended either to the front or'side and to denote
swaying from one side to the other.
The Court : A kind of equilibrium test?
A. Yes, sir, it is a type of equilibrium test. It could be
helpful in the differential diagnosis mostly of certain nervous
diseases.
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page 97

~

Mr. E. Ralph James:
Q. In your examination of her, did you use the
tests usually used in the examination of a patient in the examination she had this morning?
A. No, sir; didn't have time.
Q. You didn't use. all of those tests f
A. Not all of them, no, sir. There was no indication for a
Faber Test since she had full motion of the lumbar spine.·
Q. Did you use all of the tests you felt were necessary on
the basis of the complaint made to you and the conditions you
found upon examination if
_
A. Yes, sir.,· · ·
. Q. From all of that, what is your diagnosis at this time,
Doctor!
A. I couldµ't give a diagnosis. I can give from the history
what she has told me. I have no diagnosis except her subjective complaint.
Q. You found nothing to corroborate those subjective complaints!
A. No, sir.
Q. In other words, she has no positive objective ph:'<;\ical
findings to substantiate the subjective complaints¥·
A. That's right, sir.
Q. That's all.

RE-CROSS EXAMINATION.
By Mr. Armistead:
Q. Did you mean to say that being overweight would cause
this lower back syndrome Y
A. I said overweight, obesity, is one of the compage 98 ~ mon causes of low back pain.
Q. It will cause low back pain Y
A. It certainly will.
Q. If a person is suffering from this low back pain and has
these muscular sp~sms, from time to time, would that interfere with anyone who had to dance, move around Y
A. Yes, sir.
Q. That would be a serious detriment, wouldn't it Y
A. If they had muscle spasm, yes, sir .

•

•

•

•

•
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page 106 }

MR. DAFTON R. NOBLE,
.
·
a witness, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Examined by Mr. E. Ralph James:
Q. Please state your name to the jury.
A. Dafton B. Noble.
·
Q. How old are you?
A. Forty-eight.
Q. Where do you live?
A. South Norfolk.
Q. I believe on the date of this accident on April 27, 1953,
you were driving a truck for the Asphalt Service Company,
which was in collision with an automobile in which Peggie
Thomas was riding?
A. That's right.
Q. How long had you been driving a truck?
A. I have been driving a truck for ten years altogether.
Q. Out where this accident happened, were you familiar
with that road or was this your first time?
A. I was familiar with it?
Q. Where had you come from Y
A. Norfolk.
Q. Where were you headed for?
A. Williamsburg.
Q. Was your truck loaded or empty?
A. Loaded.
page 107} Q. What type· of truck did you have?
A. It was a tank truck, tractor and trailer.
Q. What were you hauling?
A. Asphalt.
Q. Do you know the combined length of your tractor and
trailer?
A. About twentv-nine feet.
Q. I understand you were traveling west on Route 168, is
that righU
A. That's right. I was going to turn.
Q. Tell the jury just what you did in preparation for and
in making your turn.
A. When I come up the rise, it was an emergency sign there
so I slowed down to make my turn in the intersection and
just before I got to the intersection, I looked in the rear view
mirror and I didn't see anything coming. I didn't see anything coming behind me, and after I crossed the dotted line,
I mean the cross line, then I turned my signal light on..
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After I got clear of the line, I started to pull over to make
my turn at the intersection.
Q. You are familiar with those white lines on the left side
of the road Y As you approach the intersection, you know
those white lines on the left side of the road Y
A. Yes, that's right.
Q. You know the significance of those lines there; what
they mean?
A. You are not supposed to drive across them. You are
supposed to stay to the right.
page 108 }- Q. Did you cross them Y
A. No, sir.
Q. In relation to that area there with all of those white
lines across it, just where were you when you looked at the
rear?
A. Just as I passed the white lines, all the white lines on
the left side of the road, I looked to the rear.
Q. See any traffic at that time?
A. No, sir.
Q. How far did you travel then? Rather, where were you
when you turned on your red light?
A. I was right at the cross line.
Q. I should have said signal light.
A. At the cross line.
Q. Then how far did you commence to cut before making
your turn?
A. Practically fifty or sixty feet.
Q. Any particular reason for waiting that distance Y
A. That would be if anything was behind me, anybody could
see my light before I started pulling over.
Q. Do you know whether any part of your truck went over
the safety zone there, the white line Y
A. It didn't get over on the solid line, no, sir.
Q. Did your signal then stay on until the accident took place
or did you cut it off at any time before then Y
A. It stayed on until after the accident.
Q. Where was that signal light placed Y
page 109 }- A. On the left front fender .
• Q. Also one on the right front fender Y
A. Yes, sir.
Q. Will you tell me just how the signal light operates T
A. It works with a flash.
Q·. I mean if you want to signal for a left turn, what do
you do?

Asphalt ~ervice Co., Inc. v. Peggy Thomas

63

Dafton R. Noble.
A. Turn your left signal on, on your left fender.
Q. What happens f
A. It starts flashing; the red behind and the orange colored
one in front.
'
·
Q. Which light begins flashing 7
A. The one on the left.
·
Q. Suppose you wanted to make a right turn?
A. It would be the one on the right. .
·
Q. What was your first knowledge that there .was going to
be an accident or that there was an accid~nU
A. Just as it struck the side of.the tr11ck..
Q. And in relation to the lanes, just where did the impact
take place?
A. It taken place just as you start at the intersection, turning across the road.
.
Q. At the time you are talking about that your truck. was
struck, where was the front part of the truckf
A. Practically between eighteen inches and two foot on the
left side of the line in the le£t lane.
.
page 110 ~ Q. How far frqm the intersection in which you
were going to turn 7
A. I started pulling over about seventy-five feet from the
intersection.
Q. In reference to the intersection itself, had y,0cu reached
the intersection or were you in the intersection or just where
were you?
A. Just coming into iU
Q. Did you talk to the occupants of the automobile after
the accident?
A. Yes, sir.
Q. Do you remember talking to Peggie Thomas.
A. Well, no especial one; altogether. I asked them all in
a body was anybody hurt and they said, "No".
' Q. You asked them all?
A. I asked them all. They all said no body was hurt.
Q. Did you see any blood on anybody?
A. No, sir.
Q. Any of the occupants make any complaint of injuries
of any kind?
A. Not right then, no, sir.
Q. After the accident took place, what did you do in reference to your truck?
. A. After the accident, then this driver of the car that was
in the car that was in the accident with me, him and I decided
it would be all right to pull it across the road because we
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knew where it was, where the accident taken place. When
the police officer got there, we told him where it
page 111 ~ taken place.
Q. I gather you stopped at the scene of the accident and later pulled the truck over off the road!
A. That's right.
Q. What happened to the car!
A. You mean right at the time!
Q. At the time of the ,accident.
A. At the time of the accident it struck my front fender;
my left front fender with his right front fender and ·also hit
my bumper and· broke the bumper off then the car bounced
over on the is]pnd, on this island, and it didn't skid or anything like that~ but it just rolled on down practically one
hundred feet from where the accident was.
Q. Were you able to from the impact, the action of the car,
to make any estimate of the speed Y
A. Not exactly but he was driving at a good speed. I would
not say just exactly what speed.
Q. Did you make an estimate! ·
Mr. Armistead : He said he could not. S'aid he didn't see
him until after he hit him.
Mr. James : If he can make an approximate estimate. I
understood him to say he couldn't tell exactly. I think that
is a proper statement. I am sure he couldn 1t tell exactly. I
asked him if he could make an approximate estimate. He can
say whether he can or cannot.
The Court: Can yon make an approximate estimate!
A. He was driving around 50 or 60 miles an
hour according to the lines and the distance I had
drove. He had to be driving between 50 and 60
miles an hour to overtake me in that distance..
page 112

~

Mr. James:
Q. How fast were you driving at the time of the accident 'l
A. Practically five miles an hour.
Q. How fast had you been driving as you came up the hill 'l
A. About twenty-five as I came up the hill and I slowed
down at this cross line to about fifteen miles an hour and that
is when I put my foot on my brake and my brake lights did
come on. They was working at the time.
Q. That's all.
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CROSS EXAMINATION.
By Mr. Armistead:
Q. You were discharged shortly after this accident, weren't
you?
A. No, sir.
Q. When were you discharged 7
A. I wasn't discharged at all.
Q. When did you quit?
A. I was laid off on account of work.
Q. When were you laid off?
A. This past September of 1954.
Q. Who was riding with you at the time?
A. No one at all.
Q. Who w.as this lady that came over and· asked if these
people were hurt?
A. I don't know.
page 113 ~ Q. Didn't see any lady there?
A. There were several by-standers around.
Q. Where were you going in Williamsburg?
A. Over here at the hospital; whatever it is, on Route 60.
Q. The Dunbar you mean?
·
A. Yes, sir.
.
Q. As a matter of fact, didn't you mean to turn down here
at the Speedway Service Station and come up 162 and missed
your turn?
A. No, sir, I hadn't.
Q. You mean to tell us if you were going up to Route 60, you
would have come all the way to that intersection to get into
town?
A. I didn't know too much about Williamsburg at the time
and the way I was told, that was the best way to get clear .of
the traffic in town.
Q. You were a little uncertain as to the best way to turn?
A. No. I knew.
Q. You didn't intend to turn down here?
A. No.
.
Q. As I understand it, what you say is this: When you
got past that cross-hatching on the road, you looked back
and saw nothing?
A. That's right.
Q. Did you ever look again?
A. Well, it was so close then no need of looking.
Q. So you looked once back at the cross-hatching?
A. After I cross the hatch, yes.
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Q. Then you started turning over into the lefthand lane, is that correct?
A. Yes, sir.
Q. Then you flicked on your signal light showing your left
turn?
A. I put that on right there at the cross hatch.
Q. That signal light is located up on the fender, isn't it;
front fender Y
A. Yes.
Q. No way that a person coming up from behind could see
that?
A. Yes, sir.
Q. They can see thaU
A. Yes, sir.
Q. See it through the tank?
A. You can see it under the tank, under the side of. the
tank. The tank is oval, round, up.
Q. And you flicked this signal light on, pulled over into the
extreme left lane, is that right Y
A. Not all the way over in the left lane. Started over in
the left lane.
Q. Did you ever get over into the left lane Y
A. About two foot.
Q. You mean the left _part of your car Y
A. The left part of my car, my truck, was about two foot
.over from the white line.
Q. How far were you away from the intersection then Y
A. Practically fifty feet.
· Q. Did you continue on into the left lane 7
page 115 ~ A. You couldn't get too far in the left lane or
else you wouldn't have been able to have made
a turn with the truck that I had.
Q. In other words, you attempted to make a turn from the
approximate center of the road, is that what you mean 7
A. Approximately.
.
Q. I thought you testified on direct examination you pulled
.
your truck into the left lane Y
A. Not all the way into the left lane, I did not.
Q. Let's get straight what you did do. May I have Exhibit

page 114

IT

~

·

(Mr. Armistead gets "Exhibit I.")
Mr. E. Ralph James: . If the Court please, I would like to
ask the question; are those: models that you have on the same
scale as the plat Y
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Mr. Ar:mistead: They would be slightly off if his truck w~s
This would be a little too short for his truck. TJns
one, I think, is according to scale. This would be about 22
feet probably or 23 feet which would be a littl-e bit short.

29 feet.

Q. How wide was your truck!
A. Seven feet, six feet. About seven feet.
Mr. Armistead: I would say that would be just about right.
As far as length is concerned, it should be just .a little bit
longer.
Q. It should be a little longer, Mr. Noble!
A. Yes, sir.
Q. Using the r~ cme for your truck, first, do
page 116 } you understand this Y Do you see this cross hatch~
ingt
A. Yes, sir.
.
Q. This is approximately the way it is out there Y
A. Approximately, yes, sir.
Q. As I understand it, you were coming up this way and you
stayed on the right of the cross-hatching Y
A. Yes, sir.
.
.
Q. Will you just take your vehicle from there and lead us
~~

.

A. Along here is where I looked in the rear view mirror
over this hill, in this curve around this way, and I didn't see
anything coming. This is where I turned my signal lights on
and I gradually started pulling over slowly on up until I
got right here, about two foot over. The left front of the
truck was about two foot over the line.
If that car hadn't come up beside me, I would have made
my turn on in. Right here is where it taken place; along here.
Q. You attempted to make a left-hand turn from approximately the center of this road, is that right Y
A. I wasn't in the extreme one because if you had pulled
in the extreme here, there would have been no way possible
you could have made this turn without running over the curb.
Q. You mean to tell us that you, as a truck driver, coming
up in this lane, that you could not have made a turn around
this way; that would have been impossible for you to do so Y
A. If you had made your turn here, you would have hit the
curb.
Q. You don't have to turn in any particular
page 117} spot. Wouldn't it have been possible for you to
have gotten your truck in the complete left-hand

68

Supreme· Court of' Appeals of Virginia·

Dafton R. Noble.
lane and made a turn in this. manner a:nd proceeded back to
Williams bu:rg?
A. I don't think I could.
Q. If y0u did, you would eitner bump this one or this one f
Mr. Carneal: He is arguing with the witnel!fS..
:Mr. Armistea:d : I am exmnimng.
Q. Yon teU us a truck 29 feet long cam.not be tm-ned' around
in an area 29 feet wide and you Qa:n't make a U turn in iU

The Court: He answered that by saying, "I don't think I
(!E>Uld.."
Mr. Ralph J mnes: He ha:s answered it two or three times...
I don't think he shO'Uld keep on answering it.
The Court: Yw have asked him enough.
Mr. Armistead:
Q. Why didn't yon Iook back again in your rear view mirror
or as you were attempting to make this turn Y Ordinarily,.
you wouldn't or nobody else·would after you looked at that
distance and didn't. see anything in this restricted area; that
they were making snch a speed as to cover 1 according to the
measurement 148 feet from this dart to the intersection, and
you were traveling along you say at a slow rate of speedr
slowed down to pretty well five miles an hour; at the time you
drove the distance of 140 feet you never looked back again!'
A. I looked back right along here.
Q. And never looked back again Y
A. Didn't look back anymore. After turning my signal
light on, if anybody coming up behind me had been looking,
they would have seen the signal light.
page 118 ~ Q. You know you were to, or you were supposed
to have pulled into the extreme left-hand lane to
make a left turn Y
•
A. Not all the time you don't have to.
Q. And you never knew anything about this other car until
it hit yo11f
A. That's right.
Q. Didn't you tell the officer you did not give the signal f
A. Not the hand signal, I didn't.
Q. Didn't you tell him you didn't give a signal f
A. I told him I turned the signal light on; that I did not
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-give a hand signal. He particularly asked me did I give a
hand signal. I told him "no."
Q. You say that when you started slowing down there at
this cross-hatch, you put your foot on the brakes and the brake
light came on 1
A. Absolutely.
Q. How do you know the brake lights came on 1
A. Because they were working. They were checked before I
left Norfolk that morning and checked after I got back to
Norfolk; the same lights.
Q. That's all.
RE-DIRECT EXAMINATION.
Examined by Mr. James:
Q. In answer to Mr. Armistead, you testified that you knew
that that light could be seen from the rear J
A. Because I have drove behind the same style
page 119 of truck myself time and time again and I could
see the signal light when they turned them on.

r

•

*
page 122

r
•

•

•

•

The Court: Do you have anything else, Mr. Jamesi Do
you rest1
Mr. E. Ralph James: I would like to introduce this. It is a
booklet.
Mr. Armistead: What is the book for1
Mr. James: This is the book issued by the Department of
State Police, April 29, revised April 29, 1953, showing the
approved signal devices.
Mr. Armistead: I object.
The Court : I will let him read from the book.
page 123 r Mr. Armistead: If it was revised two days
after the accident, it certainly is not admissible.
The Court: I don't know.
Mr. Armistead: I thought he said it was revised April
29th. It is dated two days later.
Mr. James: It shows signal stat. 8.
Mr. Armistead: I don't think it is proper to get around by
any shyster maneuver.
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Mr. James: I resent that talking about shyster maneuver.
Mr. Armistead: When the Court is trying to rule on somethingThe Court: Both of you be seated. I will excuse the jury.
Mr. E. Ralph James: I would like to be sworn. (Mr. James
sworn.) In 29 years of practice, I have never done it before,
but because of the insinuations of counsel, I propose to do it
at this time; to explain to the. jury the reason why one picture was taken later than the others. I was not present at the
taking of any of the pictures, but I asked that Mr. Eldon
James and the photographer go and take the pictures, two
pictures from both directions, showing the intersection where
the accident took place, and if you will look at picture No. 1,
you will find it was taken proceeding west on 168 but does
not show the intersection at all.
If you will look at picture No. 3, you will :find it is taken in
t.he same direction and does not show the intersection except
from some distance; and if you will look at picture No. 2,
you will find that it was taken in the same direction. All three
were taken as the truck approached the scene of the accident.
page 124 ~ If you will look at picture No. 4, you will find
that it was taken looking east and is the only
picture which was taken looking east. The shot is of the
safety zone there but it is not taken far enough back to show
the intersection and when those pictures were developed and
presented to me, I told them that they had not taken a picture
from the west which showed the intersection and I asked them
to return immediately within the next few days and take one.
This picture was later taken from the west and shows the
intersection and it is the only one taken from the opposite.
direction and that is the only picture of the intersection. I
am ready for cross examination.
CROSS EXAMINATION.
By Mr. Armistead:
Q. You don't know why no picture was taken of the intersection the first time, do you f
A. I do not, but as soon as I saw the pictures, I told them
they had not followed my instructions and to take another
picture at another time .

•

•

•

•

•
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'7-1

April 2., 1955.

(In Judge's GMmhers).
Mr. Armistead: Defendant took no 0bjection to Plaintiff's
Instruction A. Plaintiff's Instruction B is objected to.
Mr. E. Ralph J aines: The Defendant objects to Paragraph
:2 of Plaintiff's Instruction B which requires the Defendant
.Noble or rather the driver of the truck in making a left turn.
to appro~ch the intersection in the extreme .left lane. It does
not take into consideration the case where it is impractical to
.approach from the extreme left lane which is the case in man.y
cases and under the evidence and all of the evidence. It is
the situation in this case.
Mr. Armistead: Plaintiff read from Section 46-231.
Mr. E. Ralph James: We except to the .granting of Para':"
graph of Plaintiff's Instruction B.
Mr. Armistead: In reply to Mr. James' ex~eption, if he,
wants the law quoted in full, we are perfeetly willing either
to amend the instruction or have him write an instruction
quoting the law in full. '\Ve think what we have there is adequate.
Mr. E·. Ralph James : The same objection to "C" as to Sec..
tion 2 of Instruction B. This instruction says the '' Court
instructs the jury that the driver Noble was required by law
on a highway restricted to traffic in one direction to approach
the intersection for the purpose of making a left
page 129 } turn from the left-hand edge thereof and he is not
excused from complying with this law because it
may have been difficult or impractical for him to turn his
vehicle from the extreme left lane.
Mr. Armistead: That "extreme left-hand edge" should
be "extreme left-hand line." That is what the statute says.
Doesn't say ''edge.''
Mr. James: We take the same position you are requiring
him to do the very language of the statute which says he has
got to do it even if it is impracticable to do it.
The Court: The "impracticable" is what you are objecting

to?
.
Mr. James: No, sir. They have that in there requiring him
to do something that can't be done. It is common knowledge
that busses and automobile, carriers, and any number of vehicles, that it is impossible for them to make a left turn from
the left lane of the highway. I have never known one yet to
be charged with reckless driving for not doing it.
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The· C€>urt: I win strike out the "impracticable.'"
Mirr James: You grant iU
The Court: Yes 1 but the word ''impracticable" is struck
~mt.
.Mr. Armistead: Note· Pla.intiff 's exception to
page 130 } deleting the words '' Or impracticable'' in Instruction.
Mr. .James: Defendant objects to the granting of Plaintiff's.
Instruction C on the grounds that it requires the driver of the
defendant Asphalt Service Company truck to do something;
which, according t'o the evidence, could not be done and is.
misleading in that the instruction is tended to make the jury
believe that it could be done, though difficult.
The Court: Instruction D.
Mr. James~ The Defendant, Asphalt Service Company, ob-·
jects to the granting·of Plaintiff's Instruction Don the ground
that it places upon the driver of the truck the burden not
placed upon him by law. If he gave a signal, as has been
testified, at the proper distance and "continued to give that
signal, then he is not required to continually look to the rear
but has other duties to perform and has a right to assume
that the driver of the other car will not drive through thei
safety zone, will not drive through the intersection, which
wa:s necessary to be done in this cas:e to do what he did; would
not attempt to pass without giving the proper signal himself~
and would observe the signal of the truck.
This instruction assume that in spite of all that,. this truck
driver has got to continue to look back.
Mr. Armistead: I didn't say '' continue to look
page 131 } back."
The Court: As a matter of law, tell me what
your objection is to this.
Mr. .James: I just gave it.
The Court: There is some dispute about the facts there ..
They contended when they passed, the truck wa:sn't over in
that lane at all.
Mr. Armistead: If the Court please, before we offer In.struction E, I want to make my position in this case clear for
the reeord. I realize that Your Honor would not grant this
motion. FOI" that reason I have gone ahead and prepared the
instruction but at this time I would like to make mv motion
clear for the record and move the Court that this ·issue be.
submitted to the jury solely on the question of damages as to
both defendants because of the fact that the uncontradicted
testimony of the Defendants is that he did two things.
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If you believe every word he says, he did two things which
caused the accident. 1, he did not look before he made the
turn.
The Court: Which· Defendant Y
Mr. Armistead: Noble, the driver of the Defendant's vehicle testified positively that he only looked once at a point 108
feet before he turned; that he attempted to make a turn from
a direct line without seeing, without looking, without making
any effort to glance in the mirror and not only
page 132 ~ that, but he turned from a lane from which he was
not supposed to have turned and under his own
·
evidence, he is as a matter of law guilty of negligence which
approximately caused the accident.
The Court: You have no service on Jackson Y
Mr. Armistead: I have service on Jackson, not Noble.
The Court: Instruction E.
Mr. James: No objection.
Mr. Armistead: The Court overruled the Plaintiff's motion,
to which the Plaintiff excepted.
Mr. James: We except to the last sentence of Plaintiff's
Instruction E. It to some extent nullifies the first sentence in
that the first sentence says that they are not to consider the
negligence of the Defendant Jackson but must give a verdict
against him and the last sentence says if they believe the negligence of Jackson was the proximate cause of the accident,
then they are to gi,;re a verdict against him which presents a
conflicting situation.
The Court: Instruction G.
Mr. James: We except to the granting of Inpage 133 ~ struction G. While it might be according to a
statement of law an abstract proposition, it is not
a proper instruction to the jury. It is misleading and may
lead the jury into belieYing that if they find against one
defendant that they will ha,;re to find against both.
Also, we except to the last paragraph of Instruction F,
Plaintiff's Instruction F, on the ground that it assumes that
a Yerdict will be given on behalf of the Plaintiff and tells them
how to arrive at their verdict; that it ought to be qualified by
saying, "The amount of your verdict, if any."
Mr. Armistead: My objection to Instruction No. I is that
there can be no presumption in this case that Noble is free·
from negligence because of his own testimony that he was
negligent and secondly, I object to the word "probability"
in the fourth line from the bottom.
The Court: I wiil take out ''probability.''
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Mr. James: We except to the taking of the word "probability" out of Defendant's Instruction .No. 1.
Mr. Armistead: And we except to the instruction that
.Noble was presumed to be free from negligence. No objection
to Instruction No. 2.
With reference to Instruction 3, we conceive that that is
correct as an abstract proposition of law but I do not see
·
where it enters into this case or just what the
page 134 ~ Defendant is driving at:
Mr. James: We will come back to that.
Mr. Armistead: With reference to Instruction No .. 4, blowing a horn, I don't recall that has ever been mentioned in this
case either by the Plaintiff's witnesses or by the Defendant.
Perhaps my recollection of it may be wrong. Plaintiff excepts to granting of Instruction No. 4 on the ground that this
matter has not been injected into the trial of the case and there
is no evidence that a horn was blown or not blown and it would
be improper for counsel to argue that the horn had been blown
when neither side has any evidence either way.
The Court : Instruction 5.
•
Mr. Armistead: My objection to No .. 5, sir, is that the
Defendant's own evidence shows that he was guilty of negligence which was a contributing factor in the cause of a collision. As a matter of law, the negligence which the driver
conceded could not have been a remote cause.
With reference to the last paragraph of Instruction 6, I
don't think it is up to the jury to decide what reasonably might
be expected of a reasonably prudent person. That is the
measure. Your measure is a person exercising ordinary care
and what might be expected of someone is just ·not proper.
I think if you strike out the last paragraph, it will be perfectly
all right.
·
page 135 ~ I have also thought it improper to, and misleading, to tell the jury they cannot speculate as
to the loss of earnings but I realize that the Court generally
grants some sort of instruction along that line because in
my opinion all of this has to be to some extent objectionable.
I have have no objection to the rest if it were amended as
follows, '' But such damages do not have to be proved to an
exact certainty and you may consider all the facts and circumstances that have been proved in arriving at this amount.''
The Court: I am going to put this in: '' Such damages
do not have to be proved to an exact certainty.''
Instruction 8.
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· Mr. Armistead: Object to Paragraph 1 on the ground that
it is not the law. The law is that you shall keep to the right.
Now, I object to No. 4 first for the reason I previously gave
in the other instruction .as h.aving no evidence on that point,
:and secondly, that he has already be-en given one ·and, I think
euoneously.
The Court: I will strike the whole thing out and give 2 and

:a.

.

Instruction 9.
Mr. Armiste~d: We objected to Jnstruction No. 8 on the
ground there was no evidence that Jackson or anyone else
drove through the safety zone.
Mr. James: Withdraw No. 9.
page 136 } The Court: Instruction 10.
Mr. James: I will read from the book on that
.about signal stat. 8.
Mr. Armistead: We object to Instruction 10. First, on the
ground we do not think it proper for the Court to tell the
jury whether one particular matter has been proved or not.
Secondly, we do not think that the pamphlet which Mr. James
has produced before the Court and not before the jury is
competent evidence, and thirdly, that even if it is competent
·evidence, there has been no evidence in this case that signal
.statit, Class A, Type I, whatever that may be, was that type
of devics on the truck.
The witness said he had a signal stat. 8, whether it was
Class~ Group 2, or some other designation, I don't know.
The ·Court: I will let you put the witness back before ·you
:finish the instruction.
Mr. James: All right, sir.
The Co11rt : G,o back to 3.
Mr. James: I withdraw Instruction 3.
The Court : Instruction 6.
Mr. Armistead: Object only on grounds there is no evi~
deuce to support it.
page 137

r

(Recess for lunch).

(Judge's Chambers).
The Court: Mr. Armistead objected to No. 10 as amended
by Mr. James to include signal stat 8. It was the understanding of the Court he was to be permitted to put Mr. Jones back
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on the stand to establish further that he knew what the type
does. Now he does not desire to put Mr. Jones back on the
stand.
Mr. James : I want the instruction as I amended it.
The Court: Court refuses it.
. Mr. Armistead: Instruction G. Plaintiff excepts to the.
failure of the Court to give Instruction H on the grounds
that we believe it necessary that the jury be instructed on this
phase since it had been raised by Counsel for the Defendant.
At least two jurors inquired about it at the scene of the accident as to whether it was unlawful to pass the intersection;
one of the jurors being Mr. A. J. Hall.
Mr. Carneal: He didn't sav "intersection."
Mr. Armistead:·· I believe Mr. Carneal is correct. He didn't
say "intersection" but pointed to a dotted line, to a line as.
you approach the intersection and said that he would like
to know whether it was unlawful or not because he made turns
there and passed there frequently.
Mr. Carneal: I wish to say that according to the
page 138 ~ pictures, according to the scene that there is no
dashed line or dotted line anywhere in the vicinity
of this accident; that there is a straig'.ht line, unbroken, leading from one intersection to the other.
The Court: The Court did not hear Mr. Hall, a member of
the jury, make any inquiry as to any intersection. • I heard
a juror refer to the lines as to whether they were solid or
broken and it was held by the Court that they were broken
lines and no line more than about forty feet long.
Mr. Armistead: Isn't it also true that he did inquire there
a:s to whether you could or could not pass T I believe I made
the statement the Court would instruct them as to the law
later on. Do you recall that?
The Court: I remember we said we would give them the
proper instruction later on, but it wasn't about that, as I
understood it. He was talking about the intersection at the
time.
Mr. Armistead= In any event, I feel like there was sufficient
confusion raised by Mr. James when he asked the officer to
show where the intersection would extend. It certainly should
be clarified by the Court.
Mr. James : The officer said it would take an engineer and
that ought not bother the jury.
'
Mr. James : I want to offer this 10.
page 139 ~ The Court: I will refuse it.
Mr. James: Defendant except to the Court's
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refusal of Defendant's Instruction 10 on the ground that
there has been evidence that the signal device on the truck
was a signal stat. No. 8 and the bulletins released by the De- .
partment of State Police offered for introduction to the Court
show that signal statit No. 8 was included in supplement No.
2, of the bulletin, of equipment approved between August 1,
1949 and October 1, 1951.
Mr. Armistead: I don't think really it makes too much
difference as there are two truck drivers on the jury and I
imagine they know. I think the record should be clear as to
what transpired just before we went to lunch. At that time
when the pamphlet was produced· before the Court, we objected to it as not being evidence and then it was also a little
uncertainty whether this signal stat. 8 had to be of a Class A,
Type I; and Mr. James stated he would put the manager of
the Asphalt Service Company back on the stand to prove that
it was Class A, Type I. With that, the Court said it would
withold granting of the instruction at that time.
Later, Mr. James, out of the hearing of the court reporter,
indicated that he did not wish to put the man back on and
that at this time there is considerable confusion as to whether
the signal stat. 8 has to be of Class A. Type I, or whether the
·
kind that this man was referring to was Class B,
page 140 ~ Type 2.
Mr. James: The statement is incorrect. I did
not say that I would put Mr. Jones on to prove that it was
Class A, Type I because Mr. Jones has never told me that.
I wanted to verify whether there was any sub-designation.
I find that the only designation on the device is it is Class
or No. A, to which other ihan the words '' signal stat. 8,'' which
Mr. Jones has already testified and we feel that that is
covered by the bulletin which has already been mentioned and
which is not law but is a matter of evidence to be introduced.
We except.
The Court: You haven't introduced the bulletin.
Mr. J·ames: We except to the Court's ruling that we may
not introduce the bulletin.
.
Mr. Eldon James: The Court never ruled that.
The Court : The Court never ruled that. The Court ruled
yesterday that it wasn't applicable because it was after that
time and would give you opportunity to introduce the other.
I will let you introduce that one line out of the bulletin.
Mr. E. Ralph James : ·which is Y
The Court : Which is the same thing you had in the instruction. Do you want to put in that one line?

78

Supreme Court of Appeals of Virginia

Daniel Jones.
page ·141 ~

Mr. James: Yes, that's right.
The Court: I will let vou introduce the bulletin
for the purpose of showing that one line.
Mr. Armistead: We except to that on the ground that
such pamphlet has not been properly proved and that it is
impossible to tell from reading the pamphlet whether this is
the same type that Mr. Jones testified to as being on the truck.

•

•

•

•

MR. DANIEL JONES,
a witness called in behalf of the Defendant, having been first
duly sworn, was examined and testified as follows:
(Mr. Jones is recalled to witness stand.) .
DIRECT EXAMINATION.
Examined by Mr. E. Ralph James:
Q. Mr. Jones; I believe you have testified that the signal
device, electric signal device on the truck was a signal statit,
No. 8, is that correct?
A. That is correct.
Q. Will you tell us from whom that was purchased Y
A. Tyree-Jones Motor Company.
Q. Will you tell us whether or not they are an
page 142 ~ authorized official inspection station of the Commonwealth of Virginia?
Mr. Armistead: Object to that as being immaterial.
Tlie Court: Can you say "Yes" or "No" to thaU
A. Yes, sir.
Mr. E. Ralph James:
Q. Has this truck been inspected at the regular intervals
since this was installed Y
A. Yes, sir.
, The Court : I don't know if that is evidence or not. When
was it. inspected Y
. A. :mach inspection.
. t,

.

•
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Dam,iel Jones .
.Mr. E. Ralph James:
·
Q. The signal devices, have they or not ;passed the state
inspection t
Mr. Armistead: I don't think that is proper.
The Coul't: If the signal device passed at that time Y .
Mr. Armistead: The question is whether this was equipped
with a lawful device at the time of inspection. I have gotten
by inspection at times with things I shouldn't have. That is
:a question for the Court or jury to determine; not for somebody at the garage to decide.
The Court: As far as the showing of the condition of the
truck, I think it would be admissible.
Mr. E. Ralph James: I want to ask him about the question.
Our position is that where he has had it inspected at an official
inspection station, it cannot pass inspection unle.ss it does
have approved equipment.
page 143 ~ The Court: That is a matter of argument.
The Court has held you can show the condition
of the truck at that time. He said it passed at that time!
A. Yes, sir.
Mr. E. Ralph James: That's alL '
CROSS EXAMINATION.

By Mr. Armistead:
Q. Mr. Jones, do you know whether this device on this truck
on April 27, 1953, was a signal stat. 8, Class A, Type I signal
stat?
A. Class A, Type I, I know nothing about. The only thing
I know is the same light is on all my trucks.
RE-DIRECT EXAMINATION.
By. Mr. E. Ralph James:
Q. Mr. Jones, how many trucks do you have!
A. Twelve units.
Q. All right.
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Damiel Jones.
Mr. E. Ralph James : If Your Honor please, we would like>
to introduce into evidence that portion from the official inspection station manual of the Department of the State Police·
which is applicable to these lights, showing that the manual is
dated July 1, 1946, to which is attached various bulletins for
supplements; one of which is known as. Supplement 2A, covering the devices which were approved during the period of'
Am:gllllst 1, 1949 to October 1, 1951 which includes signal Stat.,.
Ser. 6, 7, 8, Class A. Type I.
The Court : Allything else, M::r. Armistead,,
page 144 ~ about that,
Mr. Armistead: No, sir.
Mr. E. Ralph James: Here is an exhibit.
The Court: ''Defendant's Exhibit No. 6. ''

•

•

A Copy-Teste:

H. G. TURNER, Clerk..
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