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VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 14th day of October, 1964.
SAMMY W ALLOWER, JR.,

Plaintiff in Error,

agatin.st
LINDA FALWELL MARTIN, AN INFANT UNDER THE
AGE OF TWENTY-ONE YEARS, WHO SUES BY
SHIRLEY F. SCRUGGS, HER AUNT AND NEXT
FRIEND,
Defendant in Error.

From the Corporation Court of the City of Lynchburg
0. Raymond Cundiff, Judge

Upon the petition of Sammy Wallower, Jr., a writ of error
is awarded him to a judgment rendered by the Corporation
Court of the City of Lynchburg on the 6th day of April, 1964,
in a certain motion for judgment then therein depending
wherein Linda Falwell Martin, an infant, etc., was plaintiff
and the petitioner and another were defendants; upon the
petitioner, or some one for him, entering into bond with sufficient security before the -clerk of the said corporation court
in the penalty of three hundred dollars, with condition as the
law directs.
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RECORD
•
page 65

~

•

•

•

At Lynchburg Corporation Court, July 17, 1963.

•

•

•

This day came the parties by their attorneys, and the said
Sammy Wallower, Jr., a convict, also appeared by his committee heretofore appointed for him by the court, and said
defendants having heretofore filed their responsive pleadings,
the plaintiff replies generally thereto, and prays that the
same be inquired of by the country, and the said defendants
likewise, and said parties demanding a jury, there came a
jury, to-wit, Mrs. Tampa H. Boggs, Lewis C. Moorman, Allen
W. Harvey, Clarence L. Brown, Mitchell C. Silas, Peter G.
Smee and Mrs. Virginia M. Austin, who having been dulv
summoned, selected, tried and sworn according to law, and
having heard the evidence of the plaintiff, the defendant,
Wallower, by his attorney and by his committee, moved the
court to strike the plaintiff's evidence on the ground that it is
not sufficient to .support ·a verdict for said plaintiff against
said defendant, and the defendant, Huffman, by his attorney,
moved the court to strike the plaintiff's evidence on the
ground that it is not sufficient to ·support a verdict for the
plaintiff against said defendant, and said motions being arg-ued by counsel, the court doth overrule both of said motions, and the said Sammy Wallower, Jr., by his attornev and
by his committee, excepted, and the said Billy Rav Huffman,
by his attorney excepted. and the said jury having f11rther
heard the evidence, in full, were adjourned until nine o'clock
tomorrow morning. And the court took a recess until nine
o'clock tomorrow morning.

•

•

•

•

•

•

•

•
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We the jury find for the plaintiff Linda Falwell Martin
against the defendant Sammy Wallower, Jr. and fix the
amount of damages in the sum of $1,500.00 and find for the
defendant Billy Ray Huffman.
LEWIS C. MOORMAN, Foreman.
page 67

~

•

*

At Lynchburg Corporation Court, July

•

•

•

18~

1963.

*

This day came the parties by their attorneys, and the said
Sammy Wallower, Jr., a convict, also appeared by his committee heretofore appointed for him by the court, and the
jury sworn on yesterday for the trial of this 0ase appeared in
court according to their adjournment, and the evidence having been heard in full, the said Sammy W allower, Jr., by his
attorney and by his committee, renewed his motion to strike
the evidence upon the ground aforesaid, and the said Billy
Ray Huffman, by his attorney, renewed his motion to strike
the evidence upon the ground aforesaid, both of which motions the court overruled, and the said Sammy Wallower, Jr.,
by his attorney and by his committee excepted, and the said
Billy Ray Huffman by his attorney excepted1 and said jury
having heard the evidence and argument of counsel, and
having received the instructions of the court, were sent to
their room to consult and consider of their verdict, and after
some time returned into court and presented their verdict,
written on a blank sheet of paper, in the words and figures
following, to-wit, "We the jury find for thfl plaintiff Linda
Falwell Martin against the defendant Sammy W allower, Jr.,
and fix the amount of damages in the sum of $1,500.00, and
find for the defendant Billy Ray Huffman. Lewis C. Moorman, Foreman.''
Thereupon the plaintiff by her attorney moved the court
to set aside said verdict on the ground that it is contrary to
the law and the evidence, and is grossly inadequate, and upon
the further ground of the refusal of the court to give certain
instructions to the jury, over the objection and exception of
said plaintiff by her attorney; and the plaintiff by her attor-

4

Supreme Court of Appeals of Virginia

ney moved the court to set aside said verdict in favor of the
defendant Billy Ray Huffman on the ground that it is con.:.
trary to the law and the evidence, and upon the further
ground of the refusal of the court to give certain instructions
to the jury, over the objection and .exception of the plaintiff
by her attorney; and Aetna Casualty and Surety Company,
by its attorney, moved the court to set aside the said verdict
of the jury as to the defendant, Sammy Wallower, Jr., a.n<l
enter judgment non o-bstante veredicto in his favor or, in the
alternative, to grant him a new trial, on the ground said verdict is contrary to the law and the evidence and without evidence to support it; for the action of the court· in
page 68 ~ not permitting Aetna Casualty and Surety Company to defend the action which js brought under
Section 38-1-381 of the Code of Virginia in its name contrary
to the provisions of that section and in violation of due process of the Constitution of the Commonwealth of Virginia and
the United States; for the action of the court in refusing to
strike the plaintiff's evidence at the conclusion of the plaintiff's evidence and at the conclusion of all tbe evidence, as it
fails to establish as a matter of law the defendant, Wallower,
was guilty of gross negligence which was a proximate cause
of the collision; for the action of the court in granting plaintiff's Instructions 1 and 4; for the action of the court in
granting defendant Huffman's instructions C-2 and D-1; and
for the action of the court in refusing to grant defendant Wallower 's instructions J and K. The committee of the defendant,
Sammy Wallower, Jr., joined in the motion of the said Aetna
Casualty and Surety Company to set aside said verdict as to
the said W allower. And the Aetna Casualty and Surety Company by its attorney moved the court to set aside the said
verdict of the jury in favor of the defendant, Billy Ray Huffman, and to enter judgment ll'bOn abstante veredicto against
him on the ground that the evidence does by his own testimony
as a matter of law show that he failed to keep a proper lookout. He stated he did not see the Wallower vehicle until it was
right on him and that was the proximate cause of the collision. The committee of the defendant, Wallower, joined in
the motion of said Aetna Casualty and Surety Company to
set aside said verdict of the jury as to the defendant Huffman. The plaintiff by her attorney joined in the motion of
Aetna ·Casualty and Surety Company that said verdict be set
aside ·and a new trial be granted to her.
And the court having considered said motions, doth sustain
said motions to set aside said verdict against the defendant,
Sammy Wallower, Jr., and it is therefore ordered that said
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verdict as against Sammy Wallower, Jr., be and is set aside,
and said plaintiff is awarded a new trial against him; and the
court doth overrule said motions to set aside said verdict of
the jury in favor of the defendant, Billy Ray Huffman, and
the said plaintiff by her attorney, and the said Aetna Casualty
and Surety Company by its attorney, the said Sammy W allower, Jr., by his attorney, and the said Sammy Wallower, Jr.,
by his committee, excepted.
It is therefore considered by the court that the plaintiff
take nothing by her motion for judgment as against the defendant, Billy Ray Huffman, but for her false clamor, be in
mercy, &c, and that the said Billy Ray Huffman
page 69 ~ go thereof without day, and recover against the
said plaintiff his costs by him about his defense
in this behalf expended.

•
page 89

•

•

~

At Lynchburg Corporation Court, Sept. 19, 1963.

This day came the parties by their attorneys, and the defendant, a convict, also appeared by his committee heretofore
appointed for him by the court, and the defendant liaving
heretofore filed his responsive pleadings, the plaintiff replies
generally thereto, and prays that the same be inquired of by
the country, and the defendant likewise, and said parties demanding a jury, there came a jury, to-wit, Mrs. Virginia M.
Brown, Marion F. McDearman, Malcolm D. Thompson, Ted
R. Weigand, Bernard L. Reid, John W. Jamrs, Jr., and A. T.
Riddle, who having been duly summoned, selected, tried and
sworn according to law, and having heard the evidence, the
defendant by his attorney, and by his committee, moved the
court to strike the plaintiff's evidence on the ground that it
is not sufficient to support a verdict for the plaintiff against
said defendant, which motion the court overruled, and said
defendant by his attorney, and by his committee, excepted,
and the said jury having heard the evidence and argument
of counsel, and having received the instructions of the court,
were sent to their room to consult and consider of their ver~
diet, and after some time returned into court and presented
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their verdict, written on a blank sheet of paper, in the words
and figures following, to-wit, "We the jury :find for the Plaintiff and fix the amount of her damages at $22,500.00. Ted R.
Weigand, Foreman.''
Thereupon the said defendant, by counsel, moved the court
to set aside the verdict of the jury and to enter judgment for
the defendant, W allower, non obstante veredicto, or in the
alternative to grant the defendant a new trial on the ground
that the verdict is contrary to the law and the evidence and
without evidence to support it; for the action of the court in
refusing to strike the evidence of the plaintiff at the conclusion of the evidence; for the action of the court in granting
any instructions for the plaintiff; and for granting plaintiff's
instructions Nos. 2, 3 and 7 and 8, and for refusing defendant's instructions D and J and K, and the court not being advised of its judgment to be given upon said motion, takes time
to consider thereof, and same is taken under advisement.

page 91

•

•

•

•

•

•

•

•

•

•

~

MEMORANDUM OF OPINION.
This Memorandum of Opinion is written after due consideration of the memoranda filed on behalf of the plaintiff
and defendant and a review of the cases defining gross negligence by the Supreme Court of Appeals of Virginia.
No attempt will be made to here state the facts as both
parties in their memoranda have stated the facts clearly and
there is no material dispute as to the evidence. The plaintiff
recov.ered a judgment in the first trial which was set aside
on motion of both parties. The plaintiff in the secqnd trial
recovered a verdict against the defendant in the sum of $22,500.00, and therefore the testimony and the inference.s that
may be drawn therefrom must be viewed in the most favorable light to the plaintiff.
As the plaintiff was a guest without pay iu the automobile
operated by the defendant it was necessary for her to prove
gross negligence on the part of the defendant in order to
recover.
There are two questions inv:olved. The first and controlling
one is whether there was sufficient evidence to support the

Sammy Wallower, Jr., v. Linda Falwell Martin

7

verdict, that is, to establish that the defendant was guilty of
gross negligence, i.e., whether or not the defendant was guilty
of such purposeful recklessness, deliberate inattention to
known dangers, conscious and intended violation, or rash disregard of traffic laws, or like purposeful misconduct in the
operation of his vehicle.
page 92 ~ Gross negligence is that degree of negligence
which shows an utter disregard of prudence,
amounting to complete neglect of safety to another, such as
to be shocking to reasonable men and which differs from ordinary negligence in degree. Whether it has been proven depends on the facts and circumstances in each case. If the
evidence is such that reasonable men should not differ as to
what is proved it becomes a question of law for the Court, if
not, it becomes a jury question.
The second question is whether or not the jury was correctly instructed as to the law applicable.
There were thre.e allegations of gross negligence.
1. Not to exceed a reasonable speed under the circumstances and conditions existing and in no event in excess of 35
miles per hour.
2. To keep a proper lookout.
3. To yield the right of way to the automobile operated by
Huffman.
At the time and place of the accident it was raining and the
streets were wet. The evidence of speed on the part of ,the
defendant was both direct and circumstantial. The witness,
Huffman, testified that his best estimate was that defendant
was travelling 50 miles per hour, although upon cross examination he made some contradictory statements and again
upon re-direct stated the same estimate. The witness, Marvin
Brown, who was driving a car approaching the intersection,
testified that he could not estimate how fast he was travelling,
but he was going fast. The witness, Michael Callahan, who
was riding in the Brown automobile also stated that the defendant was going fast and that he did not slow down or ·stop
before entering the intersection and the impact tore the whole
side off the Huffman car and knocked it off the
page 93 ~ road. Officer Yates, who investig-ated the accident,
testified that the Huffman vehicle was knocked 25
to 30 feet from the point of impact and that both cars were
total losses. Huffman further testified that the seat was
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knocked out of the car and the frame was against the transmission and every glass in the car was broken out.
The plaintiff was severely injured and was not able to remember anything concerning the accident, and the defendant,
W allower, apparently not injured, did not testify, although
present. The plaintiff testified that in discussing the accident
with the defendant at a latter time he stated that "he was
travelling between 40 and 45 maybe, but couldn't say that it
was correct because he really didn't know".
The second allegation of gross negligence was that of failing to keep a proper lookout. The uncontradicted testimony
was that the defendant, Wallower, and the Huffman car approached and entered the intersection at approximately the
same time. "The Huffman car was approaching the intersection from the right of the Wallower car. It was an open in:tersection as no building was on the corner and each could
have seen each other for approximately 75 or 80 fe.et prior to
entering the intersection. There were no skid marks left by
either vehicle.
It is obvious from the evidence that Wallower either did
not look, or if he looked .he could and should have seen the
Huffman vehicle approaching and he entered the intersection
in rash disregard of the traffic laws or purposeful misconduct.
The third allegation of gross negligence is the defendant's,
Wallower, failure to grant the right of way to the Huffman
vehicle in violation of § 46.1-221 of the Code. It was Wallower 's duty as both vehicles were entering the intersection
at approximately the same time to grant the right of way to
Huffman. The uncontradictory evidence is that he
page 94 r did not grant the right of way to Huffman and,
therefore, was guilty of violating said section of
the Code.
There is sufficient evidence from which the jury could infer
excessive speed on the part of the defendant, Wallower, other
than the direct testimony. There were physical facts which
warranted a finding of .speed, such as the total loss of both
automobiles, the frame was knocked against the transmission,
every glass in the vehicle was broken and the ciu was knocked
25 to 30 feet in the opposite direction in which it was travelling.
The defendant either did not look or if he looked did not
see,' or if he saw he deliberately ran into the intersection a11d
hit the Huffman car broadside .. It was his duty to yield the
right of way to the Huffman car which he failed to do.
The controlling question now is whether or not the facts
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and circumstances the conduct of the defendant, Wallower,
was ·sufficient to submit to the jury the question of gross
negligence. In most of the gross negligence cases, as the
Court of Appeals has said many times, that it is an extremely
difficult question and the dividing line between gross negligence and ordinary negligence is not always clear. That it is
usually a question for the jury unless reasonable men should
not differ as to what has been proved.
The Court is of the opinion that considering all the evidence
it was for the jury to determine whether the defendant's
operation of the motor vehicle was mere inadvertence or lack
of ordinary care or gross negligence as defined in the instructions. The jury saw the witnesses and were in a position
to evaluate the evidence. Two separate juries have heard the
evidence and in each instance found a verdict for the plaintiff.
The Court cannot say as a matter of law that the defendant
was not guilty of gross negligence. Solterer v. Kise, 193 Va.
695; Gralw.tm. v. DO!Yiiko, 204 Va. 135.
page 95 ~ The next question as to whether or not the jury
was properly instructed. The defendant objected
to giving plaintiff's instructions 2, 3 and 7. Instruction No. 2
told the jury it was the duty of the defendant to use slight
care to perform each of the duties as set forth and that if such
failure amounted to gross negligence and that such gross
negligence was the proximate cause of the plaintiff's injuries
then they must find for the plaintiff. A similar instruetion
was given and approved in the recent case of Brown v. Peters,
202 Va. 382. The three duties as set forth in this instruction
are in no way repetitious nor a restatement of the same duties
as each are separate and distinct duties.
·.
The defendant objected to instruction No.3 on the grounds
that it told the jury that if they believe from a preponderance
of the evidence that the defendant failed to use slight care to
keep a proper lookout or failed to exercise slight care to take
advantage of what a lookout would have disclosed, then he
would be guilty of gToss negligence. In giving this instruction
the Court prefaced the finding of gross negligence upon the
condition that he failed to exercise slight care in the performance of his duties, of course, if he used slight care in the
performance of his ·duties he would not be guilty of gross
negligence. Similar lanQ'Uage in instructions have been approved many times and the Court is of the opinion that it. was
a proper statement of the law.
'Instruction No. 7 told the jury what· they may consider in
determining the damages. The amount of the verdict con-
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sidering the injuries sustained by the plaintiff cannot be said
to be excessive and they could not have be.en mislead by any
emphasis in the instruction. She had painful and serious injuries consisting both of permanent disfigurement and scars
on her face and other permanent disability.
The Court gave instructions A, B, and C at the request of
the defendant, which fully defines gross negligence
page 96 ~ and with some repetition. The Court is of the
opinion that considering the instructions as a
whole that the jury was not mislead, but were fully and completely instructed as to what constitutes gross negligence and
is therefore of the opinion that the instructions as given correctly stated the law applicable.
This case has been tried before two separate juries with the
same evidence presented and instructions given. Both juries
have found verdicts for the plaintiff and the Court cannot
say as a matter of law that there was insufficient evidence
upon which the jury could find a verdict. The Court is therefore going to overrule the motion to set aside the verdict and
enter judgment on the jury's verdict.
It is ordered that this opinion be filed and made a part of
the record in this case.

0. RAYMOND CUNDIFF, Judge.
Mar. 13, 1964.

•

•

•

•

•

•

•

page 97}

•

•

This day came the parties, by their attorneys and committee, and the Court having maturely considered of its judgment to be given upon the motion of the defendant to set
aside the verdict of the plaintiff and to enter judgment for the
defendant, and now being advised of its judgment, the Court
doth overrule the motion of the defendant to set the jury's
verdict aside rendered in this action on the 19th day of September, 1963, in favor of the plaintiff; and it is, therefore.
considered by the Court that the plaintiff recover of ihe
defendant the sum of Twenty-two Thousand Five Hundred
and No/100 Dollars ($22,500.00), with interest from the 19th
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day of September, 1963, until paid, and the cost by her in her
behalf .expended; and the defendant, by his attorney, and by
his Committee, duly objects and excepts to the foregoing
action of the Court for the reasons heretofore stated on the
motion to set aside the verdict.
Enter 4/6/64.
0. R. C., Judge .

page 100

•

•

•

•

•

~

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Honorable H. H. Martin, Clerk of the Corporation Court
for the City of Lynchburg, Virginia:
TAKE NOTICE, That pursuant to Rule 5 :1, §4 of the
Rules of the Supreme Court of Appeals of Virginia, the defendant, Sammy Wallower, Jr., by his counsel and committee,
:files his notice of appeal from the :final judgment rendered
against him in favor of the plaintiff, Linda Falwell Martin, an
infant, etc., by the Corporation Court for the City of Lynchburg, Virginia, on April 6, 1964, and within sixty days from
the date of :final judgment, and assigns errors as follows:
(1) The action of the Court in refusing to strike the evidence of the plaintiff at the conclusion of the plaintiff's evidence and at the conclusion of all of the evidence at the trials
of July 17-18, 1963 and September 19, 1963;
(2) The action of the Court in granting plaintiff's Instructions 2, 3 and 7 at the trial of September 19, 1963;
(3) The action of the Court in refusing defendant'::; Instructions D and J ;
(4) The verdicts of July 18, 1963 and September 19, 1963
are contrary to the law and the .evidence and without evidence
to support them; and
(5) The action of the Court in overruling defendant's motions to set aside the verdicts of the jury of July 18, 1963 and
September 19, 1963 and to .enter judgment for the defendant
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t'llon obstatnte veredicto, or, in the alternative, to grant the defendant a new trial.
WM. ROSENBERGER, JR.
Attorney for Defendant
407 Krise Building,
Lynchburg, Virginia
PAUL H. COFFEY, JR.
Committee of Sammy
Wallower, JR.
First National Bank Bldg.
Lynchburg, Virginia.
page 101

~

•

•

•

•

•

Filed May 27, 1964.
H. H. M., Clk.

•

•

•

•

A Stenographic report of the oral testimony and other incidents of the trial of the case of Linda Falwell Martin, an infant under the age of twenty-one years of age, who sues by
Shirley F. Scruggs, her aunt and next friend, against Sammy
Wallower, Jr. and Billy Rae Huffman, tried on the 17th and
18th days of July, 1963 in the Corporation Court for the City
of Lynchburg, Virginia before Honorable 0. Raymond Cundiff, and Jury.

Vol. I
page 2 (b)

•

•

•

•

•

•

•

•

•

•

~

STIPULATION.
It is stipulated and agreed by and between counsel for all
parties that Plaintiff's Exhibits marked "P-2, P-3, P-4, P-5,
P-6 and P-7" (six photographs), and Plaintiff's Exhibit
marked "P-8" (city map), as well as two photographs
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Jones~

marked "Huffman's Exhibit 1" and "Huffman's Exhibit 2",
will be received in evidence without formal proof of same.

Vol. I
page 3

r

JAMES P. JONES,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.

By Mr. Daniel:
Q. Mr. Jones, will you state your full name and address?
A. James P. Jones, Roanoke, Virginia.
Q. W'hat do you do in Roanoke?
A. I am a police officer for the City of Roanoke.
Q. How long have you been a police officer?
A. Twelve years.
Q. What are your duties as a police officer?
A. Patrolling and the investigation of complaints.
Q. Did you have occasion to investigate an automobile collision in the City of Roanoke there on the night of January
19th, 1963?
.
A. Yes, sir.
Q. Do you know about what time you made that investigation?
A. I know the time that we received the complaint.
Q. What time was that?
Vol. I
A. I have on the record I made out that night
page 4 r 11 :28 P.M. as the time we got the call and it took
approximately three minutes to answer this call.
Q. Where did you go?
A. We went to Thirteenth Street and Campbell A venue
Southeast.
Q. That is within the City of Roanoke, is it not?
A. Yes, sir.
Q. Now, Mr. Jones, did you make a diagram at my request
of that intersection?
A. Yes, sir.
Q. Do you have that diagram with you?
A. Yes, sir.
·
Q. Is that your own hand drawn diagram?
·A. Yes, sir~
·
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James P. Jones.
By the Court:
Q. Is it made to scale?
A. No, sir, it is not to scale. The actual street scale is at
an angle, very little, but to the naked eye that angle is not
noticeable.
By Mr. Daniel:
Q. It looks like a square intersection Y
A. It looks like a square intersection.
Vol. I
page 5

r

Mr. Daniel: If your Honor please, I want to introduce this as an exhibit,
The Witness : Only the figures are accurate.
The Court: Let Mr. Rosenberger look at it. Are there any
objections to the introduction of this¥
Mr. Rosenberger: No, sir.
The Court: All right, Mr. Daniel.

By Mr. Daniel:
Q. Mr. Jones, this diagram labeled "Plaintiff's Exhibit
9", that represents, I believe, Campbell Avenue and Thirteenth Street where you testified you went to investigate this
collision Y
A. Yes, sir.
Q. Would you explain to the jury what you found when you
got there Y What were the weather conditions¥
A. It was raining.
Q. What was the condition of the street Y
A. Wet.
Q. You remember anything about visibility?
A. Visibility was just normal for a rainy night.
Q. Now, will you tell the jury what you found
Vol. I
when you got there, please Y
page 6 ~ A. When we arrived we parked our car on the
right-hand side of Campbell Avenue headed east.
We found the '56 Ford driven by Mr. Wallower here.
Q. I am going to put a green mark. Does that repre~ent
the '56 Ford?
A. Yes, sir. This is not the exact spot but the approximate
position. We found the Huffman car here.
Q. I mark that with a black line.
A. That was in front of 1302 Campbell Avenue, with the
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James P. Jones.
front seat of the car out of the car and wedged between this
car and a parked vehicle in this manner, headed west
.
Q. Let me ask you this: This block here which you have
marked "Concrete street" what does that represent¥
A. This is a driveway and service area for busses which
operate in the city.
Q. You have seen these pictures?
A. Yes, sir.
Q. Would this parking lot called "Concrete to street'' that
you have there, would it be the parking area to the right that
is shown on Plaintiff'.s Exhibit P-4Y
A. Yes, sir.
Vol. I
Q. And would this picture, P-2, be the warehouse
page 7 } building and parking lot shown there Y
A. Yes, sir.
Q. Now, Mr. Jones, did you measure the distance of this
from the north end of there to the curb line of Campbell Avenue?
A. Yes, sir.
Q. And what is the distance there Y
A. Sixty-seven feet.
Q. I am sorry. I mean from the outer edge before you get
to the concrete area to the curb line, the northerly curb line
of ·Campbell Avenue.
A. Ten feet.
Q. Did· you measure the distance from the corner of the
building of the garage building over to Thirteenth Street?
A. Yes, sir.
Q. And what is that distance Y
A. From the corner of the building it is fifty-nine feet.
Q. How did you make those measurements Y
A. With a tapeline.
Q. Did you measure the distance from the edge of the
garage to the westerly edge of Thirteenth Street?
A. Yes, sir.
Vol. I
Q. And what was that distance?
page 8 } A. Fifteen feet.
.
Q. Did you measure the distance from the curb,
the inter.section of the sidewalk on the southwesterly side of
Campbell Avenue, from that point to the edge of the garage
that I am marking with a black X?
A. Yes, sir, seventy-seven feet.
Q. What is the terrain there?
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James P. Jones.
A. The intersection is comparatively flat and level although
there is a grade going east on Campbell Avenue ..
Q. Were you able to find any skid or scour marks there¥
A. No, sir, very little.
Q. Can you give us an estimate of approximately how far
a car heading east on Campbell Avenue could see a car coming down Thirteenth Street coming north before it got to
the intersection¥
A. Coming east on Campbell1
Q. A car proceeding east on Campbell and another car
proceeding north on Thirteenth, at what point here on this
chart could they have visibility¥ About how far would visibility extend down Thirteenth Street?
A. Well, it would depend on how far he looked, of course.
Q. I mean if you looked how far could cars see
Vol. I
each other¥
page 9 ~ A. From where would you be looking·¥
Q. Well, going east on Campbell Avenue how
far back?
A. As he approached east on Campbell Avenue his vision
woud increase from here probably about a half a block along
the corner of the building, it would be about half a block.
Mr. Rosenberger: If your Honor please, that question
is indefinite because he doesn't say where the car is on Campbell Avenue that can see clown into Thirteenth Street. That
is what the officer is trying to say.
The Court: He can point it out.
Mr. Rosenberger: But he doesn't say in feet how far
back on Campbell Avenue he would have to be back. If he is
right at Thirteenth and Campbell I take it he could see further back and I think the question is objectionable since it is
not complete.
Q. Mr. Jones, you have driven along Thi1·teenth Street, I
imagine.
A. Yes, sir.
Vol. I
Q. If one is on Thirteenth Street when could he
page 10 ~ first see or first start seeing a car as it came into
view back of this building1
Mr. Rosenberger: If he doesn't clear up what the visibility is from Campbell Avenue I move that the question be
stricken on the ground it is indefinite.
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The Court: Objection sustained.
The Witness: I couldn't answer that because I don't know
how far this car would be on either side before he looked.
By Mr. Daniel:
Q. I take it you parked your car on Campbell Avenue on
the· south side near the parking lot. Is that right?
A. Yes, sir.
Q. Was anything blocking the parking area there to keep
anybody from seeing?
A. Not when we arrived, no, sir.
Q. Now, can you give us an estimate of how far those cars
could have seen each other at that timeT
Mr. Rosenberger: From what point?
The Court: From where T That is an indefinite question.

Vol. I
page 11

~

By Mr. Daniel:
Q. Have you stood at this corner and looked
straight across here to see what you could see T

The Court: Let him say how far back down the street he
was and how far he could see on Thirteenth Street from
Campbell Avenue.
Mr. Rosenberger: When he was in .an automobile.
The Court: From where he was at the time. He hasn't
established how far the visibility is. Go ahead and rephrase
the question.
Mr. Daniel: I don't know exactly how.
Q. Can you tell us how far one car could see the other when
they got to the place where they could first see each other T

Mr. Sawyer: I object to that.
The Court: I sustain the objection.
By Mr. Daniel:
Q. Mr. Jones, let me ask you this: What did you find when
you got there T :You told us about the position of the <'.ars.
Did you fb:}.d any people there 7

1'8
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A. We found Linda Falwell. Linda Falwell is
the name we got that night She was in the front
r seat of the Ford driven by Mr. Wallower. Mr.
Huffman was laying on the grass on the northeast corner of Campbell Avenue and Thirteenth.
Q. And what was her condition at the time 7 Was she able
to talk to you¥
. ~· No, sir. She was out at the time and had a severe head
mJury.
Q. And were you able to talk to Mr. Huffman¥
A. We were able to but we didn't talk to him until after
we got to the hospital.
Q. How about W allower? Were you able to talk to "him Y
A. Yes, sir.
Q. Did he tell you what happened¥
A. Just vaguely.
Q. What did he tell you?
A. That he didn't see the other car until it was right in
front of him.
Q. Did he give any reason why he didn't see it?
A. No, sir, just didn't see it.
Q. Did you make any measurements as to how far any of
the cars were knocked or anything of the kind?
A. No, sir, because I didn't know exactly where
Vol. I
the car was when it was hit.
page 13 ~ Q. How far were the ·cars apart when you arrived there Y
A. After the impact 1
Q. Yes, sir.
.
A. Well, I wo"Q.ld only be able to give an estimate. The
street is thirty-six feet across-probably half of that distance.
Q. Which street is thirty-six feet across?
A. Campbell Avenue.
Q. Do you know the width of Thirteenth Street?
A. Thirteenth Street is twenty-six feet.
Q. And what was your estimate Y
A. Probably half the width of the street.
Vol. I
page 12

Mr. Rosenberger: We would object to that. It is only
an opinion.
By Mr. Daniel:
Q. I will ask you how far they were apart.
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A. I would say around eighteen or twenty feet. That is just
an estimate on my part.
Q. What did you do when you got there Y
A. Of course, we immediately called ambulances for the injured and rendered what aid we could give at the
scene. That was about the extent of what we did.
Vol. I
page 14 ~ Q. Did you go to the hospital yourself?
A. Yes, sir.
Q. Did you do anything there at the hospital?
A. I helped with the injured.
Q. What did you do?
A. ·I helped the nurses and doctors with Miss Falwell.
Q. How did you help?
A. She came to and became rational and extremely upset
and was in severe pain, it seemed, and I helped hold her while
they were sewing her up to keep her from further hurting her
arm which she had broken.
Q. Did you ever talk to either Mr. Wallower or Mr. Huffman about this case~
A. Yes, sir.
Q. Will you tell the jury what they told you about the wreck
at that time Y
A. Both drivers stated that they did not see the oncoming
cars.
The Court: Just tell what one driver told and then tell
what the other driver told you.
The Witness: Mr. Wallower stated he didn't
Vol. I
see the Huffman car until it was directly in front
page 15 ~ of him. Later I talked to Mr. Huffman after he
had been looked at by the doctors and he stated
also that the first he saw of the Wallower car was when it
was right beside him fixing to hit him.
·
By Mr. Daniel:
Q. That is the first time he saw it?
A. Yes, sir.
Q. Did you ask bini if he looked to his left T
.A. Yes, sir.
Q. Did you ask him if he knew any reason why he couldn't
have seen him?
A. I don't recall the answer I got.
Q. Do you know what the speed limit there is at the place
this happened?
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A. Twenty-five miles per hour.
Mr. Rosenberger: I object and move it be stricken out.
The ·Court: Yes, sir. Members of the jury, disregard at
this time what the witness stated about the speed limit. There
is no evidence here other than the statute law which is thirtyfive which generally controls unless something else
Vol. I
is introduced which has not been introduced.•Just
page 16 ~ ignore that.
By Mr. Daniel:
Q. Can you tell us there by referring to Exhibit 8, the city
map, whether there is as much as seventy-five feet of that
street built up with business buildings Y
Mr. Rosenberger: We object to that. It is not a proper
question. He would have to tell the frontage of each building
on each lot..
The Court: I will sustain the objection.
The Witness : I don't feel like I am qualified to answer
the question anyhow.
By Mr. Daniel:
Q. Do you know the buildings along there Y
A. I know some of them.
Q. Starting at Twelfth and going east toward Thirteenth Y
A. There are no -other buildings between Twelfth and
Thirteenth other than this city bus garage.
Q. Do you know how many feet approximately that building fronts on Campbell Avenue?
A. No, sir.
Q. Couldn't you estimate that Y
Vol. I
A. No, sir. It is a. full block.
page 17 ~ Q. And how long is that block?
A. How long the block is I don't know.
Q. Could you estimate the length of that block between
·
Twelfth and Thirteenth on Campbell Avenue Y
A. Two hundred or three hundred feet.
Q. You think it would be two hundred or three hundred
feet?
A. Yes, sir.
Q. Do I understand from you that garage covers that whole
blockY
A. Yes, sir.
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Mr. Rosenberger: The witness doesn't understand the
question. He understands the garage to be on the lot but the
question is what is the length of the garage. He doesn't know
the length of the garage.
By the Court :
· Q. What is the length of the building the garage occupies?
A.· I don't know.
Q. Does that occupy the entire blockY
A. It occupies the full block between Twelfth and Thirteenth.
Q. You mean the building actually goes from one
Vol. I
page 18 ~ street to the other street Y
A. Except for this offset.
Q. What is the length of the frontage, do you know?
A. No, sir, I would just have to guess.
Mr. Daniel : If your Honor please, I think that is a proper
question. The pictures themselves will show that that building covers the entire block.
By the Court:
Q. This indicates sixteen feet right there. It doesn't come
up to the curb, does it? Is that a sixteen foot sidewalk there?
A. Part of it is sidewalk and part of it is just open space.
Q. That is what I want to find out, how much is open space?
A. Ten foot. It is city property, the remainder of the
block.
Q. This entire block from here all the way back to the intersection is occupied by the building other than this ten foot
section here. Is that what you are saying?
A. That is correct.
Vol. I
page 19

~

By Mr. Rosenberger:
Q. How far is it back from Campbell A venue T
A. Sixty-seven feet plus.

Bv Mr. Daniel:
·Q. The building before you get to the parking lot is how far
from Campbell Avenue?
A. Ten feet.
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By the Court ;
Q. What about this side?
. A. There is a graveled parking lot.
Q. Any buildings on this side in the whole block?
A. No, sir.
Q. From the intersection of Thirteenth Street to Twelfth
Street and Campbell back to Twelfth on the northern side
there is no building at all in that area¥
A. No, sir.
Mr. Rosenberger: That would show it is thirty-five miles
an hour on Campbell Avenue. That is 50%, your Honor, unoccupied.
By Mr. Daniel:
Q. Do you know if there is a posted speed limit,
Vol. I
a posted speed limit ·sign there on Campbell Avepage 20 ~ nue before you get to this intersection as you go
east?
Mr. Rosenberger: We object, unless he can establish it
was put up by proper authority.
The Court: I presume you will have the city ordinances.
Mr. Daniel: I am not talking about the validity of the
sign. I say if there is a sign up, a warning sign, people can
see it or not •see it.
The Court: You may have a warning sign but that doesn't
control the speed limit.
Mr. Daniel: That would be a matter of law but this determines whether a person is exercising reasonable care.
Q. Do you know if it is or not Y
A. No, sir. I will ·say I don't know, I couldn't swear to it.
Q. Was Mr. Wallower ever able to give you any estimate
of his speed at the time¥
A. No, sir. He stated approximately twenty-five miles per
hour.
Q. WhaU
A. Approximately twenty-five miles per hour.

Vol. I
page 21

~

By the Court : .
Q. Who stated that?
A. Mr. Wallower.
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By Mr. Daniel:
Q. Do these pictures, Defendants' Exhibit 1 and 2, depict
the cars that were in the wreck there? Do you recognize those
as being the ones or not?
A. Yes, sir.
Q. Were you able to determine from your investigation
there where the point of impact occurred?
Mr. Rosenberger: I don't mind him saying where the debris was.
The Court: He may tell about any evidence he found.
By Mr. Daniel:
Q. Did you find debris in the street?
A. Yes, sir.
Q. Will you tell the jury where you saw the debris?
A. I would say more to the south.
Q. Will you mark the debris?
A. The debris after the accident indicated to us
Vol. I
the cars were more or less in their proper lanes
page 22 ~ had the street been marked. It was along in this
vicinity.
Q. Wbere this X is that you put there?
Mr. Rosenberger: Mr. Daniel, aren't you getting a little
bit to the left of the cented He has the automobile located
on the right side.
Mr. Daniel: I am just tracing his mark.
The Court: Just a moment. ·
The Witness: Those are not accurate, they are just only
estimates because this was not made upon our arrival at the
scene.
By the Court :
Q. You mean the locations of the cars on there is not accurate?
A. Not accurate, no, sir, just an estimate.
Q. Is that your best estimate of where they were?
A. Yes, sir, to the best of my knowledge.
Q. And you say the debris was not where the cars were but
at a different place.
A. It was scattered, your Honor. The debris will always
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be in a position that you can kind of determine closely -but
that is all.
Vol. I
Q. But the debris was not under the place the
page 23 ~ cars are marked.
A. Yes, sir, more or less under the cars. It was
at the point of impact as near as we could tell.
·
Q. Of course, you can't tell where the impact was.
By Mr. Daniel:
Q. Take this red pencil and put on there your best estimate
of where you found the debris.
The Court: Circle the whole area where you found the
debris.
The Witness: I would say this whole vicinity in here (the
witness draws two red circles).
Mr. Daniel: No further questions.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Mr. Jones, so as to clear this up, my understanding
was that you drew this Exhibit 9 to sort of show what your
investigation revealed.
A. Yes, sir.
Q. And in response to a question from the Court
Vol. I
you indicated that Mr. Wallower's car was on its
page 24 ~ proper side of the street and Mr. Huffman's car
was on its proper side of the street.
A. As near as we could tell, yes, sir.
Q. And that is where you have drawn the cars Y
A. Yes, sir.
Q. Now, in making this red circle you have shown debris
all around Y
·
A. The debris was scattered more or less in the directions
in which the cars were traveling.
Q. Did you find most of the debris unde!' where you put
the two cars and is that the reason you located the cars each
on its right side Y
A. That is only where it started.
Q. That is where you found the debris started?
A. Yes, sir. It would be scattered from that point forward
in the direction the cars were· moving when they were struck
normally.

Sammy Wallower, Jr., v. Linda Falwell Martin

25

James P. Jones.
Q. You didn't find any skid marks in that area? I don't
see any skid marks on here.
A. No, sir.
Q. Did Mr. Huffman tell you how fast he was going¥
A. He said approximately twenty-five miles per
VoL I
hour.
page 25 ~ Q·. And Mr. Wallower said he was going approximately twenty-five?
A. Yes, sir. We only asked for approximate speeds.
Q. Now, when you said you talked to Mr. W allower at the
scene I wrote down you ,said, "Mr. Wallower vaguely said he
didn't see the other car". What did you mean by "he vaguely
said"? Was Mr. Wallower vague when he was talking? Was
he unconscious or stunned or shocked?
A. I felt like he was, yes, sir. He acted that way.
Q. And if Mr. Wallower doesn't remember telling you anything like that would that be consistent with the fact he was
shocked or dazed?

Mr. Daniel: If your Honor please, that is almost a medical opinion.
The Court: I think he can tell the condition of the man.
By Mr. Rosenberger:
Q. I will rephrase the question. When you talked to him
and he talked vaguely would that indicate to you that at the
time he just wasn't entirely himself?
A. I thought he was suffering from shock to an extent.
Q. When you saw Mr. Huffman there he was
Vol. I
able to talk but you didn't have time to talk to
page 26 ~ him?
A. Mr. Huffman had a back injury and we
insist on talking to him until after the doctors examined him
at the hospital.
Q. And he could talk to you all right there?
A. He did very good, I think, considering the accident.
Considering the accident I think he done good.
Q. Now, I want to ask you this: You got the name "Lincht
Falwell", didn't you?
A. Yes, sir.
Q. At that time you didn't know she was married to Mr.
Martin, did you?
A. No, sir.
Q. Did she state she was single?
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A. I don't recall. Linda Falwell is the name we were given.
Q. Now, after she became conscious did you smell anything
on herY
A. I thought I smelled alcohol.
Q. How did she talk 7
A. Very vulgar, nasty, loud and abusive.
Vol. I
Q. That was after she was conscious~
page 27 ~ ·A. Yes, sir.
Mr. Rosenberger:

That is all.

CROSS EXAMINA'riON.
By Mr. Sawyer:
Q. Mr. Jones, I believe you said in the beg·inning this diagram is not to scale.
A. No, sir, it is not, only the measurements in feet are
correct.
Q. Now, as a matter of fact, and as borne out by one of
these exhibits here, Campbell Avenue is considerably wurower beyond this intersection, isn't it 7
A. A little narrower, yes, sir.
Q. And when you got there to this accident I believe you
testified that the Huffman car had been obviously knocked
around and was facing south or rather facing west on Campbell Avenue. Is that right?
A. I said it was facing west- on Campbell Avenue when
we arrived.
Q. And it was-up against a parked carY
Vol. I
A. Yes, sir.
page 28 r Q. Now, where was Mr. Huffman Y
A. He was lying on the east side of Thirteenth
Street just a little ways off the corner.
Q. Was he underneath these cars Y
A. Yes, sir.
Q. As a matter of fact, when you got there was he still
on top of that manhole cover there?
A. I don't recall. I know he was in that vicinity but whether he was laying on the manhole cover I don't know.
Q. Where was the driver's seat from the Pontiac~
A. It was wedged between the two automobiles, between
his vehicle and the parked vehicle which was struck.
Q. And the right side of the Huffman vehicle is the onf.
that was up against the parked automobile. Is that cornet?
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A. I believe the door was standing open and was agai.pst
the parked vehicle.
Q. Would you mind coming down here 1 In other word~,
this represents the Huffman vehicle after the collision. Is
that righU
A. Yes, sir.
Q. And this is the parked vehicle against which it wa!'!
A. Yes, sir.
Vol. I
Q. Now, Mr. Huffman was over here somewhere,
page 29 r wasn't he 1
A. Yes, sir. Now, the right door of this car wns
up against this parked car and standing open and wedged
against the parked car.
Q. Now, this automobile-you said the collision occurred
about in the middle of the intersection. Is that right~
The Court: He didn't say that.
The Witness: In this vicinity.
By Mr. Sawyer:
Q. You took no measurements from the center of the intersection to where you found· Mr. Huffman~
A. No, sir, because I didn't recall exactly where I found
him.
Q. It was indicated he was knocked out of the automohile.
He had been knocked out of the automobile~
A. Whether he was knocked out or whether he climbed out
after the impact I don't know.
Q. You know he was injured in the accident?
A. Yes, sir.
Q. He was stunned when you got there 1
A. Yes, sir.
Vol. I
Q. I believe you did talk to Mr. Wall ower.
page 30 r A. Yes, sir, in the hospital.
Q. Did· you detect any odor of alcohol on his
breath?
A. Yes, sir.
Q. I believe you said that you could smell alcohol on the
plaintiff's breath too, on Mrs. Martin's breath.
A. Yes, sir.
Q. When you and your fellow officer, Mr. Yates, got there
and looked in the car Mrs. Martin was still in the automobile,
wasn't she~
A. Yes, sir.
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Q. When you looked in there did you :find any cans or bottles in there? ·
A. There was numerous cans.
Q. Where were they?
A. They were scattered about the front seat, on the front
floor mat and some in the street.
Q. Some were out in the street?
A. Yes, sir.
Q. Did you :find out how many there were 1
A. No, sir.
.
Q. Were any of these beer cans opened f
Vol. I
A. I didn't check them. I knew it was a lot of
page 31 ~ them but I didn't check to see.

By the Court:
Q. You didn't check to see if they were full or empty?
A. No, sir. We had the street department clean up the
ones in the street and left the ones that were in the car.
By Mr. Daniel:
Q. Were there any beer cans up on the front seat where
Mr. Wallower and Mrs. Martin had been seated 1
A. I don't recall that particularly.
Q. Did you have to move any beer cans out of the car in
order to get Mrs. Martin out of the automobile?
A. Some fell out when we :finally got her out.
Q. Some fell out when you got her out 1
A. Yes, sir, when we pulled her out some fell out.
Q. Was it raining when you got there or was it misting?
A. As I recall it was raining pretty hard.
Q. And the roads were slick 1
A. Yes, sir.
By the Court:
Q. You say it was raining pretty hard?
A. Yes, ,sir.
Vol. I
page 32

~

By Mr. Daniel:
Q'. Do you recall where you got the information
as to what Linda's name wasT
A. I believe Mr. Wallower gave it to me but I am not
certain.
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Q. And what do you mean by someone being unconscious?
You mean they are not· talking?
A. Yes, sir.
Q. As to whether she remembers what. she said or was
rational at the time do you know?
A. No, sir.
Q.. Could you tell whether she knew what she was saying
at the time?
A. No, sir.
Q. Where was she?
A. Laying on the emergency table in the emergency room.
Q. Was she being operated on or anything at that time?
A. Yes, sir.
Q. Did you find out whose car it was they were in?
A. Yes, sir.
Q. Did they ever tell you how they happened
Vol. I
to be in this car?
page 33 ~ A. I never have seen the owner to talk to him.
By the Court:
Q. Were there any other people in the car excpt Mr. Wallower and Mrs. Martin?
A. They said not.
Q. You didn't find any others?
A. No, sir.
By Mr. Rosenberger:
Q. As to whether this lady was conscious or unconscious
you don't know. How long have you been investigating accidents in the City of Roanoke?
A. Twelve years.
Q. Was her language profane just when they were operating on her or did she give the nurses trouble?
A. She gave everyone trouble as to language.
Q. And you thought she had become conscious and knew
what she was doing, didn't you?
A. I can only express my own opinion.
Q. You have seen these kind of people for a long time,
haven't you 7
Vol. I
page 34

~

Mr. Daniel: I don't think he can give his
opinion.
The Court: Are you objecting?
Mr. Daniel: Yes, sir, it calls for an opinion.
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We have medical evidence here.
The Court: I will sustain the objection to him gwmg
his opinion as to whether she knew what she ·was doing at
the time.
·
By Mr. Rosenberger:
Q. Did you have an opinion that she knew what she was
doing at the time?
The Court: I said I am going to sustain the objection
to his opinion as to what her condition was as to consciousness or unconsciousness.
By Mr. Rosenberger:
Q. I will ask you this : Did this language seem to you to be
the language of a person who was unconscious or a conscious
person?
Mr. Daniel: I object.
The Court: I sustain the objection. I believe this man
testified she was on the operating table.

Q. Had she had any kind of hypodermic or anything since
she had been there?
Vol. I
A. She started out as soon as she. came to, as
page 35 r soon as she got to the hospital, or on the way. I
was requested to help hold her.
Mr. Daniel: I would like to make another objection on
the ground that whether she used profanity or not has no-thing- to do with the wreck. It is irrelevant and immaterial.
Mr. Rosenberger: It has something to do with showing
her period of unconsciousness and her condition.

Q. When counsel interrupted you you were saying that on
the way to the hospital she became conscious.
A. I said I didn't know when she became conscious but
she was very loud as soon as we arrived at the hospital and
we were asked to help with her because she was injuring herself further by thrashing around and fighting the nurses and
tlie doctors.
Q. Was this before they .started operating on her?
A. This was during the time they were trying to clean hAr
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up and get her ready to :fiX her and sew up her head.
Q. They wer.e making preparations?
A. Yes, sir. We stayed there I think about three hours.
We stayed there for a long time I know. ·
Vol. I
page 36

~

The Court: Do you need this officer any further?
Mr. Rosenberger: Yes, sir. We want to save the point
to you sustaining his objection and I won't further examine
him.
The Court : I said he could not express an opinion as to
whether he thought she was conscious or unconscious .

Vol. I
page 38
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FRED 0. YATES,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Daniel:
Q. Will you state your name and address Y
·A. Fred 0. Yates, Roanoke, Virginia;
Q. And I believe you are a police officer in the City of Roanoke, are you not Y
A. Yes, sir.
Q. How long have you been so employed Y
A. A little over five years.
·
Q. What are your duties there Y
A. Regular police duties. foot patrolman and police cruiser.
Q. Did you have occasion to go with Mr. Jones
Vol. I
to investigate an accident that occurren there on
page 39 ~ the 19th day of January this year at Thirteenth
·
and ·Campbell Avenue Y
A. Yes, sir, I did.
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Q. Would you tell us what time you got there or what time
you learned about it?
A. We received the call to go to the inter~ection at 11 :28
P.M. on January 19th. We were some sixteen blocks away
approximately. We did receive this call as an emergency as
there was an injury involved and not more than three or four
minutes elapsed between the time we got the call and the
time we arrived at the scene of the accident.
Q. Do you recall what the weather conditions were at that
timeT
A. It was raining at the time.
Q. Do you know if it rained enough for the streets to get
weU
A. Yes, sir.
Q. Did you assist Mr. Jones in making his diagram, Exhibit
P-9, attached to the board there?
A. Yes, sir.
Q. Will you tell the jury what you found when you got
there in regard to the positions of the cars? You can step
down and point it out if you like.

Vol. I
page 40

~

Mr. Rosenberger: If your Honor please, we accept Mr. Yates' testimony on that. We have no
further questions about the positions of the cars.

By Mr. Daniel:
Q. Will you please show us the positions of the cars?
Mr. Rosenberger: If he wants to go back over it it is all
right.
The Court: I don't know. Do you all admit all of that T
Mr. Rosenberger: We admit the location of the cars when
he got there and admit it was raining.
The Court: It is admitted.
Mr. Daniel: I would like to be permitted to ask some questions because no two people see the same thing alike.
The Court: It is cumulative but go ahead. You have a
right to put your witnesses on if you want to.
By Mr. Daniel:
Q. Will you briefly tell us where the cars were when· you
got there and what you f01md T
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Vol. I
page 41

~

A. This being an easterly direction the . Wal~
lower car had been traveling in an easterly direetion on Campbell Avenue southeast. This being the
Wallower car after the impact in this approximate

position.
Q. Did you see the Huffman car there~
A. The Huffman vehicle was over here in the northeast
corner of Campbell Avenue and Thirteenth Street.
Q. Were the people that were involved there~
A. Mr. Wallower and the lady, Miss Falwell, were in the
vehicle, in the Wallower vehicle. Mr. Huffman was laying on
the grass just off the street corner here. Somebody had put
a coat or a blanket or something over him.
Q. Was he talking at the time~
A. If he said anything it was very little.
Q. How about Linda, this lady here~
A. She was in right much pain at the time, or seemed to
be. She was holding her face and head with her hand.
Q. Did you see any injury to her at the time you were
there¥
A. Yes.
Q. Describe her injuries at that time, if you please.
A. She was sitting in approximately the center of the front
seat of the Wallower vehicle and was holding her
Vol. I
head somewhat in this manner. There was a lot of
page 42 ~ blood. I couldn't tell the extent of the injuries but
there did seem to be a right large cut or laceration.
Q. Was she able to talk to you at that time~
A. No, I didn't attempt to try to ask her anything at that
time.
Q. How about Wallower, was he able to talk~
A. He was talkative. I didn't question him then as to what
had happened actually because at the time we were more interested in taking care of the injured.
Q. Did you go to the hospital with the people~
A. We sent them to the hospital and then cleared the debris
from the street, the automobiles and so forth, and then went
to the hospital.
Q. Did you assist the doctors in any way when they were
working on Linda¥
A. Yes, sir.
Q. Now, did you in your investigation ask these parties how
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the accident happened~ Did you ask them to state to you how
it happened?
A. I talked to both drivers. Mr. Wallower stated he just
didn't know exactly what happened.
Vol. I
Q. Was he able to give you an estimate of his
page 43 ~ speed when you talked to him 1
A. No, sir.
Q. What did he say about his speed, if anything?
A. Said he just didn't know how fast he was going.
Q. Did he ever claim to you he was only going twentyfive?
A. No, sir.
Q. Did Mr. Huffman tell you anything about his speed 1
A. Yes, sir, he did. He stated that while traveling in a
northerly direction on Thirteenth S.treet that his speed prior
to approaching the intersection was approximately twentyfive miles per hour and that he was slowing down and was attempting to make a left turn to go west on East Campbell
Avenue when he was struck by the Wallower vehicle.
Q. Did he ever tell you whether or not he ever saw the
W allower carY
A. He said he did not see the vehicle at all; that the only
time he saw it it was right at the crash.
·
Q. Do you remember about where you all parked your car
· when you got there?
A. Right here by the southwest corner.
Vol. I
Q. Do you recall whether or not anybody was
page 44 ~ parked in the parking lot where it says, "Concrete
to street" below your hand 1
A. I just don't recall whether there was anything parked
there at the time or not.
Q. Did you ever ask Mr. Huffman if he knew any reason
why he didn't see the W allower cad
A. No, sir, I don't recall asking him that question.
Q. Did Mr. Wallover ever tell you anything about stopping?
A. No, sir:
Q. Did you smell any odor of alcohol on either party?
A. There was a little odor of alcohol.
Q. A little odor, you ~say?
A. Yes, sir.
Q. State who you detected the odor on.
A. On Mr. Wallower. ·
Q. Did you detect any on Linda MartinY
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A. I didn't try to detect it.
Q. What was she doing?
A. She was in a right bad state of shock. She was strapped
down to a table and the doctor was trying to stop the bleed. ing from the wound in her head. She was wiggling
Vol. I
and trying to get up more or less-! don't know
page 45 ~ exactly what she was trying to do, but her right
ami, there was a needle in the· arm and I don't
know exactly what was in the bottle but there was a needle
and they were putting .some kind of :fluid into her arm and
had she bent the arm it was a possibility the needle might
have broken off and I was holding that arm and holding her
leg.
Q. Was anyone telling her there was a needle in her arm 7
A. I tried to tell her and so did the nurse but evidently
she was in a state of shock and didn't know what was going
on.
Q. Did she ever recognize you as a police officer 7
A. I don't know.
Q. Did she ever give indication 7
A. No, not that I know of.
Q. Could you tell us anything about her conversation at
the time as to how she would talk?
A. Well, she used some right vulgar and profane language
at that time.
Q. Would she know your name if you told her your name?
A. No, sir.
Q. Did she do anything to you to indicate that
Vol. I
she recognized where she was and what was going
page 46 ~ on at that time?
A. No, sir.
Mr. Daniel: That is all, thank you very much.
The Court: Do you gentlemen have any questions of Mr.
Yates?
Mr. Rosenberger: I don't, your Honor.
The Court: Mr. Sawyer?
CROSS EXAMINATION.
By Mr. Sawyer:
Q. You didn't smell any odor of alcohol on Mr. Huffman,
did you?
A. No, sir.
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Q. As a matter of fact, when you got there he was pretty
badly hurt, wasn't heY
A. Yes, sir.
Q. I believe you say he was in shock at the time you talked
to him, did you not Y
A. I couldn't be sure. I would think so but I couldn't be
sure that he was in shock.
Q. Did you talk to him at the scene of the acciVol. I
dent or did you talk to him at the hospital?
page 47 ~ A. At the hospital.
Q. Did you see any beer cans in the W allower
automobile?
A. Yes, sir.
Q. Did you have to move any of those to get the bodies
out?
A; No, sir.
Q. Did you smell the odor of alcohol on Wallower?
A. Yes, sir.
Q. What about Mrs. MartinY
A. I didn't try.

By the Court:
Q. Were you close enough to her to smell alcohol had she
had alcohol on her breath?
A. I suppose I was close enough; however, the closest I got
to her was when I was holding her arm at the hospital and
there I didn't notice any odor of alcohol at that time. I
couldn't be sure and state for a fact ·she hadn't been drinking
alcohol.
Mr. Sawyer: I have no further questions.
Vol. I
page 48

~

CROSS EXAMINATION.

By Mr. Coffey:
Q. You stated at the time you investigated the accident in
due course of your investigation you talked with Mr. Wallower. Did he know how fast he was going? Did you at ·any
time hear him state subsequent to that how fast he was going?
A. I don't recall it, no, sir.
..
Q. You don't recall him saying at some other time he was
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going a certain speed at the time of the accident or just be.,
fore the accident or any time at all?
A. No, sir.
Q. When you were in the hospital in the emergency room
weren't they using chemicals, ether, alcohol and medicines
that might have the odor of alcohol in them Y
A. You mean in the room where Mrs. Martin was being
treated?
Q. Anything containing an alcohol base or ether?
A. I suppose it was there, yes, sir.
Q. You talked to Mr. W allower at the scene of the accident.
Is that correct?
Vol. I
A. No, ·sir.
page 49 ~ Q. You talked to him at the hospital?
A. Yes, sir.
Q. Was he pretty upset at that time?
A. He seemed to be, yes, sir.
Q. You say he said he didn't know what happened?
A. Yes, sir.
The witness stands aside.
LINDA FALWELL MARTIN,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Daniel:
Q. Will you state your full name?
A. Linda Falwell Martin.
Q. And you are married, are you not?
A. That is right.
Q. And who were you married to?
A. Phillip W. Martin.
Vol. I
Q. Ar.e you separated?
page 50 ~ A. Yes, I am.
Q. How long have you been separated?
A. Almost eleven months.
Q...Tell the Court and jury how you happened to go .to
Roanoke on the 19th of January, 1963 and who you were
with.
'
·· A . .I had a date with Sammy Wallower and we went up
ther·e to a night club, Papa Joe.,'s nightclub. We went up th~re
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about 9 :00 or 9 :30 just to dance and meet· some of our friends
up there.
·
Q. Did any of your friends go with you Y
A. Not in the same car~ There were three other people beside Sammy and I in another car that went, about six people.
Q. Six ·sitting at the same table after you got there.
A. Six in one car. It was about twelve in all.
Q. About what time did you get to Roanoke Y
.A. I would say approximately 9 :30 or 10:00 o 'clo·ck.
Q. And where did you go 7
A. Straight to the night club;
Q. And what is the name of that place?
A. Papa Joe's. ·
Q. What type of place is that 1
Vol. I
A. It is just a place to dance. It is- a very nice
page 51 ~ place, I think.
Q. Do they sell beer?
A. Yes, they do.
Q. And do they have an orchestra there Y
A. Yes, they do.
Q. It was 9 :30 or 10 :00 when you got there. Is that right!
A. Yes, sir.
Q. What did you do ·after you got there Y
A. We stayed there and danced for a few minutes and
talked and drank a couple of beers.
Q. I want you to tell the jury how much beer you drank.
A. Two beers.
Q. How much did Sammy drink?
A. I got with Sammy around 8 :00 o'clock that night and
he didn't drink anything on the way to Roanoke. In Roanoke
he drank two beers.
Q. Let me ask you this: Whose car did you go to Roanoke
in?
.
A. Lois Powell's.
· Q. You know what kind of car that was Y
Vol. I
A. A '62 Mercury.
page 52 ~ Q. That was not involved in this accident Y
A. No, sir, it was not.
Q. You stayed at this place awhile. Do you know when you
left ·and why?
A. We left about quarter after 11 :00. The band was taking
intermission and we were going to get something to eat.
Q. Whose car did you go in?
A. James Harris.
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Q. Was he one of the people in your group Y

A. He was in our party.
Q.. How did you happen to have his car, do you know!
A. He told Sammy he could use his car for us to go get
something to eat while we were waiting.
Q. Had you all been in that car that same night Y
A. No, sir.
Q. Did you take any beer in the car with you Y
A. No, we did not.
Q. You know· whether there was any beer in the car after
you got in iU
·
A. I do not know. I know they said they drank beer on the
way to Ro.anoke and there were beer cans in the
Vol. I
car, so they say-I don't know. I don't remember
page 53 ~ even seeing any cans in the car but I wasn't paying
any attention. They were in the back ·seat.
Q. Do you remember the condition of the weather that
night!
A. It was raining.
Q. Do you know where you went after you left there Y
A. W ~ left Papa Joe's and not being familiar with Roanoke I don't know exactly where he went. I know we just rode
around because the wreck happened about fifteen or twenty
minutes after I got in the car. The only thing I can really tell
you I remember is leaving the night club. I really was not
paying any attention to where we were going, I was just talking to him, driving ·along and that is all I remember.
Q. Tell us what you observed about S.ammy at the time in
regard to his condition.
A. Sammy was not drunk and he was a good driver or else
I wouldn't have got in the car with him.
Q. Tell us his condition at the time. Tell the jury exactly
· ·
how he acted and how he drove.
A. I don't understand what you mean.
.
Q. Was he doing anything abnormal Y
Vol. I
A. No, sir, just talking, general conversation.
page 54 ~ Q. .You don't know where you went Y
A. No, not being familiar with the city I don't
know where we went. We were riding around looking for a
place to find somewhere to stop to eat.
·Q. After you left there what. is the next thing you remember Y Tell the jury the very next thing you remember and
where you were.
A. After the wreck Y

~
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Q. Yes.
A. It was on Wednesday afternoon and I was in the hospital in a room.

Vol. I
page 62

•
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•

~

Q. Linda, did you later see Sammy and talk with him
about this~
A. Yes, I saw him after that.
Q. Did you all discuss any of the facts of the accident, what
happened~

Vol. I
page 63

~

A. Yes, sir, we discussed it.
Q. Did he ever state what speed he was going
at the timef

A. Yes.
Q. Can you tell us how that conversation came about?
A. Well, we were talking about the wreck one night and
he said he didn't know exactly how fast he was going, he
would approximate it forty or forty-five miles an hour.
Q. Forty to forty-five?
A. Right.
Q. Were you present in the Roanoke Municipal Court at a
hearing which resulted from this collision when Mr. Huffman
and Mr. Wall ower were there?
A. Yes, sir.
Q. Did you hear Mr. Wallower state there while he was
under oath as to what he remembered about the accident
and what happened~
.
A. I didn't understand that. He said he didn't remember
exactly the wreck happening and the Huffman guy said he
saw the Wallower_:_
Mr. Sawyer: I want to interrupt. The question is not
what Mr. Huffman testified.
The Court : I think they both testified and she
Vol. I
is going from one to the other. Let her continue on
page 64 ~ what Wallower said before . you ask any further
·
questions about what Huffman said. .
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By Mr. Daniel:
Q. I want to ask what Mr. Huffman said in court by way
of explanation.
A. He said he saw the car and he hesitated to apply the
brakes and after he hesitated the wreck had happened, happened suddenly.
Q. Was he under oath at the time he said that¥
A. Yes, sir.
By the Court:
Q. He said what T
A. He said he saw the Wallower car but he hesitated to
apply his brakes and when he did the wreck had happened so
fast, it happened all of a sudden.
Q. Did he say where he was when he saw the Wallower carT
A. No, sir.
Q. Was he in the intersection T
A. He didn't .say, I don't remember him saying.
Mr. Sawyer: That is all hearsay.
The Court: It is admission against interest
Vol. I
and it can be used as an admission against interest.
page 65 ~ If he said he saw the car and didn't stop that is a
declaration against interest.

•
Vol. I
page 71

~

•

•

•

•

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Mrs. Martin, you are Mrs. Phillip Martin?
,A. Yes, sir.
Q. And when this accident happened in January where
were you living?
A. With my mother and father.
· Q. And what are their names T
A. James L. and Laura L. Falwell.
Q. Where is their home T
A. 1718 Fillmore Street, Lynchburg.
Q.· .And you were then nineteen years of age in January?
A. Yes, sir.
.
..
Q. Now, how long had you gone back· to your ·mother and
fathe~f--··
·
·
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A. I had been with them since September.
Q. You left M.r. Martin in September and went back home
to Fillmore Street in J anuary7
A. That is right.
_
Q. Then you left their home to go to this dance T
Vol. I
A. Yes, sir.
page 72 ~ Q. Did your father and mother come to see you
in the hospital t
A. Yes, sir.
Q. You went up in somebody else's car, i.s my understanding and then Sammy borrowed somebody's car so you and he
could go out alone. Is that right?
A. Yes, sir.
Q. How long had you been going with Sammy t
A. I had been dating Sammy since the first of November.
Q. Since the first of November t
A. Yes, sir.
Q. And you say he was a good driver t
A. Yes, sir.
Q. And you know he hadn't had but two cans of beer?
A. Since he had been with me he only drank two, I know.
Q. And that is how many you had had, two cansT
A. That is right.
Q. And you remember riding with him around town, don't
you!
A. .Yes, I do.
Q. Nothing happened to frighten you that you
Vol. I
had to protest to him about, did itt
page 73 ~ A. No, sir.
Q. As far as you knew he was rlriving all righU
A. Yes, sir.
Q. Now, you heard him say he didn't remember what happened. That is what he told the police officers, he didn't re- ·
member what happened. Is that right?
A. That is right.
Q. He got hit on the head and where else did he get hurU
A. He had some chest injuries, I think, some marks on bios
chest.
··
Q. Did he get hit on the head too Y
A. Yes, sir.
Q. Did he tell you that he was dazed and shocked in the
accident?
A. Yes, sir, he did.
Q. And that he didn't remember what happened. Now, this

Sammy Wallower, Jr., v. Linda Falwell.Martin

43

Linila Falwell Martin.
estimate of speed then that you told us about you prefaced
that by saying he actually did not know what the speed was.
A. He didn't know exactly what it was, he estimated it.
Q. If he didn't remember any of the details of
Vol. I
the accident then he couldn't .remember the speed
page 74 ~ at the time of the accident. That is right, isn't iU
A. Yes, sir.
Q. Now, when you were talking about him being in the
municipal court in Roanoke he told the Judge over there under oath he didn't remember what happened. Is that right?
A. That is right.
Q. And did you testify over there Y
A. No, I did not.
Q. And you didn't give any estimate of the speed he was
driving some time before the accident but he did tell you he
might have been going forty to forty-five. You didn't tell the
Judge that over there, did you Y
A. I didn't tell the Judge anything.
Q. And Sammy over there told the Judge that some time
before the accident when he last recalled he was going about
twenty-five, didn't heY
A. I don't know.
Q. Weren't you over there?
A. Yes, I was there. Some things I remember but I don't
remember that.
Q. You do remember Mr. Huffman who said he
Vol. I
saw the car and he hesitated to apply the brakes
page 75 ~ and the wreck happened?
A. Yes, sir, that is right .

Vol. I
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CROSS EXAMINATION.
By Mr. Sawyer:
Q. Mrs. Martin, what time did you say you left Lynchburg on the night of the accident going to Roanoke?
A. I don't know. We got to Roanoke around 9 :30, probably
left here around 8 :30.
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Q. Sammy didn't drive up there, did he 7
A. No, he did not.
Q. You went up there in someone else's automobile!
A. He went up in someone else's car and so did
Vol. I
I.
page 78 } Q. You went together with him 7
A. Yes, but he was not driving.
Q. And you went straight to Papa Joe's. Is that right 7
A. Yes, we did.
Q. And that is a little tavern there in ROanoke, isn't it 7
A. I don't know what you mean by a tavern, it is just a
place to go dance and talk and have a good time as far as I
am concerned.
Q. That is located down near the Norfolk and Western
shops, isn't it 7
A. I don't know anything about Roanoke.
Q. What time did you all decide you wanted to go to eat Y
A. We left Papa Joe's around 11:00 o'clock or a little
after.
Q. Does Papa Joe serve food Y
A. Yes, he does.
Q. Why did you leave there to go somewhere else to eat!
A. I didn't want to eat there.
Q. Where were you going to get something to eaU
A. I don't know. We were just going to ride
Vol. I
around and find a place where we wanted to eat at.
page 79 } Q. Did you ever find a place Y
A. No, we were just riding around looking when
the wreck happened.
.Q. You had been riding around about twenty minutes.
A. About fifteen minutes, yes.
Q. You don't remember anything about the speed or how
fast he was driving?
·
A. No, I do not.
Q. You weren't paying any attention to it, were you?
A. No, I wasn't.
Q. And you say Sammy discussed this accident with you
later and told you he wasn't sure how fast he was goin~ but
he estimated forty or forty-five miles an hour. Is that righU
A. That is right.
·
Q~ He could have been going ·faster, isn't .that right?
A. I don't know that
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Q. You are not prepared to .say?
A. No, I was knocked out.
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Vol. I
page 80 ~

RE-CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Mrs. Martin, in regard to the questions Mr. Sawyer
asked you he put it to you as to what he understood you to
say about the speed of Sammy's cat. My understanding was
that he didn't remember what happened at the point of the
accident, he didn't know the details.
A. That is right.
Q. Then this estimate of speed I understood you to tell me
was what he remembered some time before the accident. He
gave an .estimate that that was his speed some time before
the accident. He didn't remember what happened
at the accident.
Vol. I
page 81 ~ A. Later on we were discussing the wreck. I
said, "Sammy, do you have any idea how fast you
could have been going?'' He said, "I don't know, I reckon
-around forty or forty-five miles an hour". That is all that was
said. I don't know if he knew what the speed was at the time
of the wreck.
Q. And you don't know if he meant that was some time
before the accident happened, do you?
A.. No, I do not.
Q·. As a matter of fact, you say he told you and told them
at the Police Department and the hearing that he didn't recall the details of the accident or what his speed was at the
time of the accident.
A. That is exactly what I said, yes.
By Mr. Sawyer:
Q. I believe you testified that in response to a question to
him -as to "how fast ·were you going when the accident hap-
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pened" he said, "I believe forty or forty-five". Isn't that
right7
A. He said forty or forty-five IJ?.iles an hour.
Q. And that was at the time of the accident, wasn't it?
A. Yes.
By Mr. Daniel:
Q. You all were talking about just one accident,
~ weren't you Y
A. Yes, sir.
Q. Was he hospitalized or do you know!
A. I think the doctors looked at him but he wasn't actually
admitted in the .hospital.

Vol. I
page 82

By Mr. Rosenberger:
Q. Mrs. Martin, this thing is back and forth. There is no
doubt in your mind that he said he didn't know what the situation was when the collision occurred. He didn't know his
speed at the time the collision occurred and didn't know where
the other automobile was and didn't remember anything. J sn 't
that soY
A. I don't understand what you are talking ~bout.
Q. I wrote down that you said that he did not remember.
A. What Sammy said in court and what Sammy said to me
in my home is not the .same thing. He said in court he estimater his speed maybe at twenty-five miles an hour and didn't
remember the wreck. He told me at my home he could have
been driving forty or forty-five miles an hour, he just didn't
know.
Q. He just didn't know, just could be?
A. What he told me at my home and what he
Vol. I
told the Court was not the same thing.
page 83 ~ Q. And what he told you was that it could have
been that and it was just purely a guess. He didn't
know.
A. That is right.
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page 112}
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BILLY ·RAE HUFFMAN,
called as an adverse witness and having been first duly sworn,
testifies as follows :
EXAMINATION.
By Mr. Daniel:
Q. You are Billy Rae Huffman T

A.
Q.
A.
Q.
A.
Q.
A.

Yes, sir.
You live at Vinton, Route 1 T
Route 1, Vinton, Virginia.
How far is that from the City of Roanoke T
Well, it is about six miles from Vinton.
Have you ever lived in the City of Roanoke T
Well, off and on just for awhile.
Q. Do you work there T
A. Yes, sir.
Q. Are you familiar with the City of Roanoke T
Vol. I
page 113 ~ A. Yes, sir.
Q. Did you know the route you were traveling
the night this thing happened T
A. Yes, sir.
Q. And you are familiar with Thirteenth Street and Campbell Avenue, are you noU
A. Yes, sir.
.
Q. And how many blocks had you been on Thirteenth Street
that night TWhere did you come on Thirteenth T
A. I came on Thirteenth at, I don't know the name of the
street-! don't pay much attention to the .street names. I
came across that little short street that comes from Dale Avenue over to Thirteenth.
Q. About how far was ·that down from Campbell Avenue,
do you know?
A. Approximately four blocks, I believe.
Q. You think you had been on that street about four blocks T
A. Yes, sir, approximately four blocks.
Q. Which direction did you come on itT
A. I was heading north.
Q. When you came ori Dale I assume you were
Vol. I
page 114 ~ headed east or west and turned to the right.
,
A. I turned to the right.
Q. So you must have been headed west and. turned right to
go north.
·
A. To go north.
Q. On any· of the four street intersections you had crossed
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were there any stop signs or traffic lights at any of those
streets~

A. Yes, sir.
Q. At which ones~
A. At Tazewell A venue there is a stop sign.
Q. And which way was the stop sign facing~
A. That was going north.
Q. You had to stop for that!
A. Yes, sir.
Q. Were there any other stop signs along there~
A. Stop signs on the left.
Q. Did you have to stop~
A. No, sir.
Q. Did you see other signs that would stop traffic coming
into Thirteenth~
Vol. I
A. Yes, sir.
page 115 ~ Q. And you would not have known which intersections had stop signs or lights.
A. Only one had a stop light and that was at Tazewell
Avenue.
Q. And how far is that from Campbell!
A. I would say two blocks.
Q. When you approached the intersection where Thirteenth
runs into Campbell are you familiar with the garage there!
A. Yes, ~sir.
Q. Are you familiar with the parking area~
A. Yes, :sir.
Q. And I believe you previously testified there was nothing
in the parking area at that time.
A. I don't remember.
Q. Do you remember testifying in court in Roanoke 1
A. Yes, .sir.'
Q. Do you remember seeing the W aU ower vehicle there~
A. Yes, sir, I remember seeing it and it was all over just
like that (the witness snaps his finge~s).
Q. You saw iU
A. I saw the lights and that was all.
Vol. I
Q. Where were you when you first saw the
,
page 116 ~ lights~
A. Well, I was traveling north there. I got
down to where I .could see and I looked to the left.
Q. You looked to the left~
A. Yes, sir, and just like that it all happened.
Q. If that had been the case (referring to a photograph)
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you would have been coming north up toward this parked
car, would you not?
A. Let me see what I am looking at. I was coming north
toward this parked car. I was coming this way.
Q. You see the parking lot there, don't you?
A. Yes, ~sir.
Q. You see this diagram and it says "Concrete to street".
This would be the way you were going on Thirteenth Street
and this would be the way Wallower was gomg?
A. Yes, sir.
Q. You were planning to turn left, were you?
A. Yes, .sir.
Q. Could you tell us any reason, Mr. Huffman, you can
possibly give why you didn't see him in time to stop?
A. Well, it was raining that night and when I got where I
could see I looked to the left. I was driving very
Vol. I
careful and very slow.
page 117 ~ Q. You say it was raining. It is in evidence that
from this corner of the intersection down to this
corner of the building is sixty-seven feet, I believe. Now, this
building doesn't abut up to Thirteenth Street here, does it?
A. It is just a walk.
Q. A walk and a grassy plot, isn't it?
A. A small one.·
Q. A total of sixteen feet, I believe. Isn't that right?
A. I never measured it.
Q. Could you tell us, please, sir, why you think it is that
you didn't see that car if you looked to your left as soon as
you got to where you could see? That would put you back
down the street some considerable distance, would it not?
A. As I say, when I got there at a place where I could see
then I saw these lights coming at a terrific speed.
Q. That would have meant you could have seen those lights
when you were one hundred feet or more down the street?
A. I didn't.
Q. You didn't see it. Did you look?
A. Yes, sir, I was looking.
Q. You know why you didn't see them¥
Vol. I
A. No, sir, I don't know why. As I say, it was
page .118 ~ raining and it was a real foggy night.
Q. Let me ask you, Mr. Huffman, do you know
what your speed was at the time you went along there?
A. I was driving very slow. I was in no 'hurry, fifteen or
twenty.
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Billy Rae Huffman.
Q. I notice you wear glasses.
A. Yes.
Q. How long have you been wearing those glasses Y
A. Ever since I was eight years old.
Q. Did you have them on that night?
A. Yes, ,sir.
Q. Do you have any trouble seeing with your glasses?
A. No, sir, I have twenty twenty vision.
Q. Have you had your eyes examined recently?
A. Yes, sir.
Q. And you can see all right?
A. Yes, sir.
Q. But you can't explain why you didn't see that car?
A. No, sir. As I say, it was raining that night and when I
got where I could see I saw the lights coming at a terrific
speed.

Vol. I
page 119

~

The Court: Let him tell what happened when
he saw the lights.

By Mr. Daniel:
Q. You saw the lights and saw the car coming and now go
ahead and :finish it up.
A. I was getting ready to make a left turn and I drove
down-as I say, I was driving at a very low rate of speed. I
had my signal lights on to make this left turn and all of ·a
sudden I saw these lights just like that and the next thing I
know I woke up in the hospital. I don't remember talking to
anyone that night at all.
Q. How far were you back down from the intersection when
you :first saw the lights Y
A. I was right at the building.
Q. You mean the corner of the building there?
A. Yes, ·sir.
Q. You mean down where the offset is 1
A. Yes, sir, right where the offset is, back where that X is
when I saw the lights.
Q. Then you continued on. How far was the light down
the other street, could you tell Y
A. It was right on me. You ·see I was only goVol. I
ing about :fifteen miles an hour and there wasn't
page 120 ~·time to get out of the way.
·
Q. When you first saw the lights there you were
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Billy Rae Huffman.
.back down there at the edge of the building and that meas~rement is fifty-four feet.
..
A. Approximately right at the corner of it.
Q. =Will you come down here and mark itT
A. I said it was coming at such a terrific speed.
Q. You say it was where that X is Y
A. No, sir, back this way a little bit.
Q. But you were over here ·somewhere T Would you come
down and mark it, please T
The Court: Show him where the street is.
The Witness : This is the building over here.
Mr. Rosenberger: That is not the building.
By Mr. Daniel:
Q. Here is the street here.
The Court : I don't think he is acclimated.
By Mr. Daniel:
.
Q~ Don't say anything until ·you are sure. This is ·what I
want to show you. This over here is in the st.reet. This is the
parking· lot to the garage and this is Thirte.enth
Vol. I
Street right here and it goes north. As you testipage 121 ~ fied you were going north and this is Campbell
. Avenue. You were apparently coming up here in
·the Huffman car this way.
A. Yes, sir.
Q. This is the edge of the building. Now, about where
do you think your car was when you :first saw him T·
A. I was approximately right along here.
Q. Would you mark that with a green pencil T
A. I was approximately right along here.
Note: · The witness makes a little green mark.
Q. You say you had looked when you were in here ·and
never saw him befQre that timeT
A. No, sir. :You see it is a little grade that comes over
there.
· Q. A·little grade?
A. Yes, sir, comes up right behind the garage there. · ·
Q: Let me .see.. Are there any streetlights there T
A. No, sir, no streetlights.
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· Q.. This (referring to photograph) is the way you were
going. This is looking north on Thirteenth.
A. I was headed this way.
·
Q. Now, where is the grade you refer to~
Vol. I
A. Right back behind here. It doesn't show in
page 122 ~ the picture.
Q. We have one looking south. This is one looking south, I believe. Can you show us the grade on that?
A. No, sir, it does not show on there either.
Q. You could be mistaken~
A. No, sir, it is back here behind this garage.
Q. Behind the garage?
A. Yes, sir.
Q. That wouldn't affect your view, would itT
A. Take a car coming at a terrific speed.
Q. You say something about a terrific speed. Who was
going at a terrific speed?
A. The Wallower car.
Q. How long have you been driving, Mr. Huffman?
A. Ever since I was sixteen years old.
·
Q. And you can pretty well make an .estimate of speed?
A. Yes, sir.
Q. How fast do you estimate the speed of the Huffman car
was?
A. About fifteen miles an hour. That was my car.
Q. I am sorry, I mean the Wallower car.
Vol. I
A. I think he was going between forty-five and
page 123 ~ fifty miles an hour. That is just a rough guess.
Mr. Daniel: That is all. Thank you very much.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Mr. Huffman, do you remember talking to the police
officers, Mr. Jones and Mr. Yates?
A. No, sir, I don't.
Q. Do you remember testifying in the Municipal Court in
Roanoke?
A. Yes, sir.
Q. Didn't you say in their presence you never did see the
other automobile?
A. I didn't see it until it got right at me. That is what I
said.

Sammy Wallower, Jr., v. Linda Falw:ell Martin

53

Billy Ro.e Huffman.
Q. You didn't see it until it was right at you?

A. Yes, sir.
Q. And then it happened?
A. It happened like that, bang, and it was all over.
Q. So you didn't see it long enough to estimate
Vol. I
the speed, did you?
page 124 ~ A. Not actually, no, sir-not accurately, no, sir.
Q. I want you to be careful in telling these people what you know. Actually you didn't see the automobile
that you collided with until it was right at you and then the
thing happened. Is that right T
A. Yes, sir.
Mr. Rosenberger: That is all.
By Mr. Daniel:
Q. Is the estimate of the speed the best estimate you could
give?
A. Like I said, I really couldn't say.
Q. You have given the best estimate you could. I don't
mean to s·ay you state that as a fact but I mean that is an
estimate?
A. I really don't know because the car I was driving
weighed 3,600 pounds and I don't know the weight of the
other one.
The Court: He is asking you what you saw and not what
you think.
By Mr. Daniel:
Q. Your car weighed how much?
A. 3,600 pounds.
~
Q. What happened to it?
A. It was a total loss.
Q. How far did it go down t~e street, do you know?
A. No, sir, I don't know.

Vol. I
page 125

By Mr. Rosenberger:
Q. What model was your automobile?

A. 1956 Pontiac.
Q. A 1956 model and when you say it was a total loss that
merely means it would cost more to fix it than you could buy
a '56 model eRr for. Is +.hat right?
A. It was folded up double.
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·Marvin Brown.
Q. We have got pictures of it and it still looks like im
automobile here. What can you buy a 1956 Pontiac for right
now, $250.00 or $300.00.
A. Approximately that right now, yes, sir.

•
Vol. I
page 126

r

MARVIN BROWN,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.

By Mr. Daniel:
Q. Marvin, I haven't talked to you before but I want to
ask you a couple of questions. Were you in Roanoke on the
night of January 19th when this wreck happened?
A. Yes, sir.
Q. Where were you?
A. I was on Thirteenth Street.
Q. Were you behind Mr. Huffman',s car, the Pontiac?
A. No, I was behind Mr. Albert's car, I believe it was. I
was two cars behind the Pontiac.
Q. What were you driving?
A. I was driving a Plymouth.
Q. Could you estimate about how far you were behind Mr.
Huffman's cad There was a car between you, you say.
A. I would say about two car lengths or maybe three car
lengths behind him.
Q. Did you see the collision?
Vol. I
A. Yes, sir, I .seen it when the blue '56 Ford
page 127 r come across Campbell Avenue real fast ·and hit
this Pontiac.
Q. It came real fast. Did it ever stop at all?
A. No, it didn't look like it stopped at all.
Q. Could you estimate for us what the speed was of that
Ford?
A. I couldn't make no estimate. It was traveling very
fast.
Q. Did you see the lights on iU
A. On the Ford?
Q. Yes.
A. Yes, sir.
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Q. And about how far or how long did you see the lights
before the impact Y
A. About a second.
Q. And how far do you think you were behind the Huffman
carY
A. Maybe ·about two car lengths or maybe three car lene;ths.
Q. And you did see the lights Y
A. I did see the lights when they flashed.
Q. And were they to your leftY
·
A. Yes, sir, to my left.
Vol. I
Q. Did you see them as they came across this
page 128 ~ parking lot shown in this picture labeled Exhibit
P-H
A. I was traveling this way.
Q. I am sorry. That is looking south. Exhibit P-6 and
P-2 shows the lot. P-6 shows the way you were going, I believe, and this is the parking lot. Did you see him as he came
across the parking lot Y
A. I seen him coming across here.
Q. You were looking across the parking lot when you saw
him. Is that right¥
A. Yes, sir. I was looking this way.

Mr. Daniel: That is all.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. You are Marvin C. Brown Y
A. Yes, sir.
Q. How old are you, Marvin Y
A. Sixteen.
Q. And where do you work Y
A. I work for a brickmason.
Vol. I
Q. What kind of work do you do for him Y
page 129 ~ A. I work ·as a laborer.
Q. I understood you to tell Mr. Daniel that you
could not estimate the speed ·of the Wallower car.
A. No, sir.
Q. How long have you been driving a carY
A. Ever since October.
Q. You started driving last October?
A. Yes, sir. I got it in October of last year.
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M01rviln Bro'W'n.
By the Court:
· . Q. Got what?
A. The Plymouth.
By Mr. Rosenberger:
Q. And then this collision occurred in January?
A. Yes, sir.
Q. I believe on another occasion you said that the automobile seemed to be going pretty fast.
A. Yes, sir.
Q. Do you make any distinction between pretty fast and
real fastT
A. Well, it was traveling fast.
Q. Actually you didn't see it long enough to
Vol. I
estimate it, did you Y
page 130 ~ A. All I got was a glimpse as it came shooting
across.
Q. You just got a glimpse Y
A. Yes, sir.
Q. And there was an automobile between you and the Huffman automobileY
A. Yes, sir.
Q. You don't mean to tell the jury you were within three
·car lengths of the Huffman automobile when it got hit, do
you Y That line of traffic wasn't that close together, was itT
A. It was about that close. I was traveling about a car
length behind Mr. Albert.
Q. Mr. Albert's car was a car length and that makes two.
How far was Mr. Albert back behind the other carY
A. He was about a car length.
Q. So you were all going along in about eighteen to twenty
feet of each other Y
A. Somewhere like that. We were slowing down.
Mr. Rosenberger: All right, thank you sir.
Vol. I
P'age 131 ~

CROSS EXAMINATION.

By Mr. Sawyer:
Q. You are actually a student in ·school, aren't you T
A. Yes, sir.
Q. Mr. Rosenberger was asking you about being employed.
You are just employed during the summer. Is that right?
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Marvin Brown;
A.
Q.
been
A.

Yes, sir.
Now, on the night that this accident occurred you had
to a dance somewhere?
Yes, sir.
Q. And you were heading home 1
A. Yes, sir.
·
Q. And who was in the car with you 1
A. Michael Callahan and Emmett Vandergriff. Emmett
was fooling around with the radio and he said he didn't see
nothing. All he heard was the impact.
Q. He was in the middle of the front 1
A. He was in the middle of the front seat.
Q. And Mike Callahan was on th~ right side T
A. Yes, sir.
Q. And you were driving?
A. Yes, sir.
Vol. I
page 132 ~ Q. Whose car was it 1
A. It was my grandmother's.
Q. What kind of car?
A. A '56 Plymouth.
Q. Now, Mr. Daniel was ,asking you a few minutes ago
where you were when you saw the lights of the car. What is
your best .estimate of the distance you were from the inter.section itself where this accident happened when you saw the
Ford proceeding across 1 Where were you?
A. You mean in feet?
Q. Just your best estimate.
A. If· I could do it in car lengths it would be better. I
would say about three or four car lengths or something like
that.
Q. And when you said awhile ago you could not estimate
the speed you mean you could not pinpoint it down to any
specific figure ?
A. Yes, sir.
Q. But you could testify it was coming at a high rate of
speed?
A. Yes, sir.
Vol. I
page 133

~

Mr. Rosenberger: He didn't say a high ·rate
of speed.

By Mr. Sawyer:
Q. Would you say it was a low rate of speed 7
A. No, sir.
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Marvin Brown.
Q. Would you say it was a high rate 1
A. Yes, sir, it was traveling very fast.
Q. When you saw that car coming across there from the
left was there anything that Mr. Huffman could have done to
avoid getting hit 1
Mr. Daniel: I object.
The Court: That is asking for an opinion. Objection sustained.

Q. When you saw the car being driven by Wall ower coming
across the intersection where was the car that Huffman was
driving? Where was Mr. Huffman's car at that time~
A. It was approaching the intersection, going into the intersection.
Q. The Huffman car was entering the intP.rsection and the
W allower car, had that gotten into the intersection yet?
A. When I saw this car I got a quick glimpse of it as it
went across.
Q. Which car got to the intersection first, do
Vol. I
you know 1
page 134 ~ A. I believe it was almost at the same time.
Q. Both got there at the same time?
A. About the same time.
By Mr. Daniel:
Q. Were you able to stop your car there?
A. Yes, sir.
Q. Where did you stop, on which side of the intersection?
Did you stop before you got to Campbell?
A. Before I got to Campbell.
Q. And you were within three car lengths and you got your
car stopped. Let me ask you this: I lmow it is hard for you
to do it and whether you said fast, pretty fast, or rapid, or
whatever you did say, would you call twenty-five or thirtyfive miles an hour fast?
A. No, sir.
By Mr. Rosenberger:
Q. Marvin, you told the Judge when he asked you which
car got to the intersection first that vou think thev were there
about the salll.e time but the way you responded I got the
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idea you doubted which got there first. Do you know which
one got there first Y
Vol. I
A. It was just about the same time.
page 135 ~ Q; And when you told him you just got ·a
glimpse of the car what did you mean Y
A. I mean it was coming pretty fast and that is all I got
was a glimpse.
Q. You just got a glimpse of it. That would affect your
judgment as to fast or real fast, wouldn't it, if you just got
a short glimpse Y
A. Well, it was coming pretty fast for me not to get much
of a glimpse of it because I had a pretty good view except
for the corner of the building and I have pretty good vision.
Q. Maybe you weren't looking all the time, were you Y
A. I had my eyes straight ahead on the road because I was
slowing down for the intersection.
Q. You must have seen the lights because it was at night
and you were going slow. Did you see the lights? Didn't you
see the lights of the W allower car before it came in viewY
A. Just a glimpse of it.
.
Q. Did you see the lights first and then the
or did you
just see the car and the lights Y
A. I saw the car and the lights.
Q. At the ·same time Y
A. Yes, sir.

car

Vol. I
page 138
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~

Mr. Rosenberger: If your Honor please, the defendant,
Aetna Casualty and Surety Company, or Rosenberger! moves
the Court to strike the evidence of the plaintiff on the ground
that the evidence fails to prove that the defenV:ol. I
dan1i Wallower is guilty -of gross negligence.
page 139 ~ Viewing the evidence as a whole, even if the jury
returns a verdict against the defendant Wallower, the Court would be in the position of having to set it
aside because there is no credible evidence here that would
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establish that he is guilty of gross. negligence that was a proximate cause of the accident. All the evidence shows here,
as far as what has been on the witness stand so far, is that
there was a collision in the intersection at night. There was
a description by one witness who said that his speed was very
fast, real fast or pretty fast, but that is prefaced on the basis
he only had a glimpse of the automobile, and even if he were
exceeding a thirty-five mile speed limit that in itself wouldn't
be sufficient to constitute gross negligence. We know of no
case in Virginia where a collision at an intersection because
of failure to keep a lookout or exceeding a speed of twenty-five
or thirty-five miles an hour is in itself sufficient to constitute gross negligence. There hasn't been a holding in all the
cases in Virginia on that subject saying that it
Vol. I
was and in view of the evidence here it is pure
page 140 ~ speculation as to the speed. If you conclude he
didn't have a proper lookout that in itself is not
sufficient to be gross negligence. That would be evidence of
simple negligence, but we would urge on your Honor that
there is no evidence to show a callous disregard of human life
or utter disregard of life so as to show gross negligence and
that is what the test of liability is as to the defendant Wallower.
Mr. Coffey: If your Honor please, on behalf of Sammy
Wallower, Jr., I would like to join in Mr. Rosenberger's motion to strike the evidence as to Sammy Wallower on the same
ground stated by Mr. Rosenberger.
The ·Court: All right. What do you have to say. Mr.
Daniel~

Mr.- Sawyer: I would like to make a motion. The defendant, Huffman, by counsel, moves that the C-ourt strike the
evidence of the plaintiff as to the defendant Huffman on. the
ground that there has been no proof that the defendant Huffman has been guilty of negligence that contriVol. I
huted as a proximate cause to this accident. This
page 141 ~ man was traveling, according- to all the evidence,
at a normal rate of speed; that as he approached
the intersection he slowed down and when he got in a nosition
where he could see he looked; that as he got up into the intersection, bearing in mind that this car was moving- the whole
time, and when he looked to the left he saw the lights of the
car and there was nothing he could do.
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Prince B. Albert.
- Note: Quite lengthy arguments in support of and in·· opposition to the foregoing motions is here omitted.
The Court: I am going to overrule both motions and
submit the case to the jury.
Mr. Rosenberger: Counsel for Aetna Casualty Insurance
Company excepts to the Court's ruling for the reasons stated.
Mr. Coffey: The defendant, Sammy Wallower, Jr., by
counsel, excepts for the reasons stated.
Mr. Sawyer: The defendant Huffman, by counsel, excepts
to the Court's ruling.

•
Vol. I
page 142

•

•

•

•
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PRINCE B. ALBERT,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Sawyer:
Q. Your name, sir, is Prince B. Albert 7
A. Yes, sir.
Q. What is your address 7
A. Bent Mountain, Virginia.
Q. And where are you employed 7
A. Norfolk and Western Raihvay Company.
Vol. I
Q. How long have you been employed there T
page 143 ~ A. Approximately twenty-two years.
Q. What position do you have with the railway
company?
A. Engineer.
Q. Did you happen to witness an accident that occurred
January 19th this year at Thirteenth and Campbell Street
in Roanoke, Virginia T
A. Yes, sir.
Q. And the two drivers in that accident were Wallower and
Huffman here T
A. So I was told.
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Prince B. Albert.
Q. On the night of this accident were you driving an automobile?
A. I was driving a '53 DeSoto.
Q. Where had you been Y
A. I was going to work.
Q. You were working -on a night shift.
A. Night shift.
Q. What street were you traveling on T
A. I was going down Thirteenth Street going north.
Q. What was the weather like at that time Y
A. Raining and pretty bad.
Vol. I
Q. How was visibility!
page 144} A. Well; it was very poor visibility, foggy and
raining.
Q. Did you ·at any time in your travels -on Thirteenth
Street happen to come behind the automobile driven by Mr.
Huffman?
A. Yes, sir, I followed it approximately seven or eight
blocks before the accident.
Q. What kind of car was he driving?
A. A Pontiac.
Q. I believe you say you were driving a DeS-oto.
A. A DeSoto.
Q. W HIS anyone behind you T
.
A. It was a car behind me but what kind I don't know.
Q. How far behind Mr. Huffman's car were you drivingT
A. Well, before the intersection I was approximately three
or four car lengths.
Q. How fast was the automobile driven by Mr. Huffman
going?
A. Well, before reaching the intersection we were going
approximately twenty-five, not over that.
·
Q. Now, as you approached the intersection tell the jury
in your own words what you -observed.
Vol. I
A. Well, approaching the intersection the ·car
page 145 } ahead of me had his turn signal on and so ' did

I.
.
Q. The turn signal to indicate whatY
A. To turn left, a left turn.
Q. You had yours on tooT
A. Yes, to turn left at Campbell Avenue, and the car behind me, I've been in the habit of looking back to see· what
they are going to do, and the car behind me also had its turn
signals on. Na.turally going up to the corner I was going at
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Prince. B. Albert.
a slow speed. I was up maybe within a car length and there

was ·a :flash of light and an· automobile approaching from the
left and I saw it was going to strike .and I pulled my emergency on and sat there for it to hit. Then I got out of the
car and ran to the bus barn to •see about getting help, ambulance or police, and while I was gone these boys behind
me went up the street and they saw a house light on and
went up there and called the police. Then I came a,nd gave
my name and tried to assist in any way I could.
Q. Mr. Albert, as you approached the intersection you say
you were .approximately a car length behind Huffman Y
A. Yes, sir.
Q. You said you slowed down. About what was
Vol. I
your speed then Y
page 146 ~ A. Well, I brought mine to a .stop just as I
saw the :flash of lights from the car coming from
the left.
Q. With reference to this intersection how far away from
the intersection were you when you saw this flash of lights?
A. Well, I would say a car length of Mr. Huffman's car.
Q. And where was his carY
A. His car was starting into the inter-section, I would say
a quarter of the intersection.
Q. That is· when you saw the lights Y
A. A flash of lights.
Q. And did this car appear to be going at a normal rate
of speedY
Mr. Rosenberger: We object to this leading, your Honor.
The Court: I sustain the objection.
By Mr. Sawyer:
Q. As you approached the intersection let me ask you this:
I believe you testified that the Huffman car had about eome
to a stop.
The Court: He said he was approaching the intersection.
Vol. I
page 147

~

By Mr. Sawyer:
Q. At what speed was the Huffman vehicle
traveling as it entered the intersection T
A. He was going ·at a very slow speed but I couldn't tell
if he had completely stopped or not.
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Prince B. Albert.
Q. And as he entered the intersection you were one car
length behind him. What did you ~see at that time?
A. Just a flash of light and the automobile approaching
from the left.
Q. How far did that car from the left appear to be coming?
A. Well, in just a moment it was all over, just a flash of
light and I saw it was a light colored automobile and it appeared to be sliding to me but that I don't know.
Q. It appeared to be sliding?
A; Y~s, sir.

By the Court :
Q. How far back down from the intersection did you see
the car that came into the intersection you described as a
flash of light Y
A. Well, there is a building there, a building
Vol. I
sitting on the left used for a bus barn and my
page 148 ~ view would be, I would say-well, roughly a hundred feet maybe, a hundred and fifty feet or
something like that.
· Q. When did you see the car that turned out to be the
W allower car .and how far was that from the intersection?
A. Well, I would say maybe one and a half or maybe two
car lengths from the intersection.
Q. And where was the car operated by Huffman at the
time you first saw the car operated by Wallowed
A. In what I would consider the quarter of the intersection.
In other words, he hadn't made it square.
Q. Then the Huffman car was entering into the intersection and thi~s car was a couple of car lengths away from it f
A. Approaching from the left a car and a half or two car
lengths approximately. It is hard to say exactly.
Q. Did you see it long enough to arrive at any estimate as
to the speed it was traveling?
A. No, sir.
Mr. Sawyer: No other questions.
Vol. I
page 149

r

. CROSS EXAMINATION.

By Mr. Daniel:
Q. Mr. Albert, I take it you didn't start lookin~ to your
left as soon as you could there on the street. Is that right 7
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Prince B. Albert.
You didn't start looking across the parking lot as soon as you
could have?
A. Well, there is a building there and it was a car in front
of me.
Q. Let me show you a picture of the building we are talking about. You are probably familiar with it. Does that
look like the building that is there Y This is looking north
on Thirteenth. You didn't start looking as soon as you could,
did you?
A. Well, there was not any reas·on. I was watching the
car ahead of me to see what he was going to do approaching
the intersection.
Q. If you had looked you think you could have ,seen it for
about one hundred feet f
A. Well, I would say approximately a hundred feet of
vision.
Q. Did you say you put on your emergency brake Y
A. As I saw them going to crash I did.
Q. You did it before the crash Y
Vol. I
page 150 ~ A. Yes, sir. I tell you I have been working as
an engineer and have become accustomed to using very quick stopping procedures and I try to see everything that can be seen and a.s soon as I saw it happen I shot
the emergency brake on and laid down in the seat.
Q. You didn't ring the bell, did you Y
A. No, sir. I was getting ready to lay down in the seat
but I didn't.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. As they say on the railroad, you threw it into emergency.
A. Well, I was sitting still. No use throwing it into emergency, just waiting for it to happen.
Q. In describing it to the jury you said you only saw
the Wallower car when it was about a car and a half length or
two cars away?
A. Yes, sir.
Vol. I
Q. And, of course, driving at twenty-five or
page 151 ~ thirty miles an hour you cover that distance in
just a second, don't you Y
A. Well, I don't know. This was a flash.
Q. You grabbed the emergency brake and that w-as it. If
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you had been looking across this open space there it was over
a hundred feet you could have seen the Wallower car.
A. Well, I was watching the car ahead of me.
Q. With -an automobile driving -along at night with his
lights on and an open space the only conclusion you would
deduct if you didn't see the car until the car was a car and
a half length away you weren't looking in that direction. Is
that right?
A. Well, I have found it bad policy to ·approach any intersection in a car with a car ahead ·of me and not watching it
close.
Q. I am not trying to fault you. You were watching the
car in front of you and your eyes were directed straight ahead
to him and with that in mind you got your brake on and you
stopped all right.
A. Well, I put my emergency on as soon as I saw there
was going to be a crash.
Q. When you saw what was going to happen
Vol. I
you stopped.
page 152 ~ A. I was ready and I stopped.
·
Q. You put the air on it~
A. Yes, sir.

MICHAEL CALLAHAN,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Sawyer:
Q. Your name is Michael Callahan~
A. Yes, sir.
Q. Where do you live, Mike~
A. Roanoke, Virginia.
Q. How old are you~
A. Fifteen.
Q. You go to school?
A. Yes, sir.
Vol. I
Q. What year?
page 153 ~ A. I will be going to Jefferson next year.
Q. Mike, did you have an occasion to be in an
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automobile driven by Marvin Brown on the night of January
· 19th this year?
A. Yes, sir.
Q. Where were you seated in that car?
A. On the right side of the front seat next to the doo1-.
Q. Did you happen to witness an accident that occurred at
the intersection of Thirteenth and Campbell Avenue?
A. Yes, sir.
Q. Where had you boy's been?
A. To a dance.
Q. Where were you going?
A. Home.
Q. Do you remember falling in behind any traffic south
of the intersection of Thirteenth and Campbell Avenue?
A. Yes, sir, fell in behind a Pontiac and a DeSoto.
Q. Do you know who was driving those automobiles?
A. Mr. Huffman and Mr. Albert.
Q. Who was driving the car immediately in front of you?
A. Mr. Albert.
Q·. Who was driving the car in front of him?
Vol. I
A. Mr. Huffman.
page 154 ~ Q. You know how far apart those cars were?
A. A car length or maybe a car length and a
half.
Q. And how fast were you proceeding as you went north
on Thirteenth Street?
A. Twenty-five, maybe thirty miles an hour.
Q. And as you approached the intersection will you tell
the Court and jury what you remember?
· A. We were going along in a normal manner and we started
slowing down and then I seen the car coming from Campbell
Avenue.
Q. You saw a car coming from Campbell Avenue, you mean
from your left or from your right?
A. From my left.
Q. And where was Mr. Huffman's automobile at the time
you saw this automobile coming from your left on Campbell
Avenue?
A. About middle way the intersection.
Q. And how fast did this car coming on Campbell Avenue
appear to be going?
A. I couldn't tell you how fast it was going but it was going
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pretty fast. I don't know exactly the speed.
Q. It was going pretty fast!
A. Yes, sir.
Q. But you are not able to .say how fast Y
A. No, sir.
Q. Then what happened Y
A. Well, Mr. Huffman's car hit the Ford broadside and
Mr. Huffman's car went up against the '52 Studebaker and
it turned the Ford all around in the road. When he stopped
he was facing this way.
Q. You are speaking about whose car sitting this way?
A. Well, the Pontiac was knocked sideways and was sitting
in .an angle and the Ford had been turned all the way around.
Q. Is the Ford the automobile driven by Wallower?
A. Yes, sir.
Q. And that W81S still in the intersection l
A. Yes, sir.
Q. You say the other car was turned around. You are talking about the car operated by Mr. Huffman 1
A. Yes, sir.
Q. What did you boys do immediately after the accident?
A. Well, we stopped and got out to see if we
Vol. I
could help anybody.
page 156 ~ Q. Where did you find Mr. Huffman Y
A. He was laying over on the side of the road
on top of a manhole top.
Q. Laying on what Y
A. He was out of the car laying on top of .a manhole top.
Q. What condition did he appear to be in Y
A. I didn't know if he was hurt bad or not. He was moving
around and wanted to go home .
Vol. I
page 155 ~

•
Vol. I
page 157

~

•

•

Rebuttal Evidence.

•

•
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WILLIAM SIMPSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Daniel:
Q. Your name is William Simpson, I believe.
A. Yes, sir.
Q. You live in Lynchburg, don't you T
A. Yes, sir.
Q. How old are you T
A. Twenty-two.
Q. Billy, did you go up in a car to a place in Roanoke
where you all danced called Papa Joe's on January 19th,
the night Linda got injured T
A. Yes, sir.
Q. Whose car did you go in T
A. I don't remember the boy's name, I think it was a Harris boy.
Vol. I
Q. You think his name was Harris?
page 158 ~ A. I am not sure. I didn't know the bqy personally.
Q. You know what kind ·of car it wasT
A. Yes, sir.
Q. What kind?
A. '55 Ford.
Q. Is that the one that was wrecked that night?
A. Yes, sir.
Q. Who went up in the car with you? Do you know all of
them?
A. I knew all but him.
Q. Was there some girls in the car and boys tooT
A. Yes, sir.
Q. Did yon all have any beer in that car?
A. Yes, sir.
Q. What kind did you have?
A. Had some Black Label and some Budweiser.
Q. Did you leave any in the car while you were in the restaurant or dance hall?
A. Yes, sir.

70

Supreme Court of Appeals of Virginia

· William Simpson.
Q. Was that in there when Sammy and Linda went to. take
the car away?
A. Yes, sir.
Vol. I
page 159 ~ Q. Whose beer was it?
.
A. Well, I brought it. I didn't drink it all but
I bought it.
Q. You know if there was some empty cans in there~
A. I think most of them were empty, might have been a
couple of full ones left.
Q. They were in the car?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

Vol. I
page 160 ~

In Chambers.
Mr. Rosenberger: If your Honor please, the Aetna Ca- ·
sualty and Surety Company, by counsel, moves the Court
to strike the evidence of the plaintiff on the ground that it
fails to show that the defendant, Sammy Wallower, was
guilty of gross negligence which was a proximate
Vol. I
cause of this collision and at best the ·only inferpage 161 ~ ence may be that he did not keep a proper. look,
out and at most we have a collision at an open
intersection where it could be said that the drivers did not
keep a lookout and a collision resulted but even if that deduction was made that is only ordinary negligence for which the
defendant Wallower would not be responsible.
The Court : You have in addition to that the evidence
of the plaintiff who stated she talked to him and he told her
that he was doing f.orty-five to fifty miles an hour.
Mr. Rosenberger: Forty to forty-five. Huffman said fifty.
Mr. Daniel: In opposition to Mr. Rosenberger the Court
says you can't take what is the last word the witness says
on cross examination.
The Court: I remember that. In addition we have got
nighttime where visibility was not perfect. I think if it was
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daytime you would have a whole lot different set of facts
but where you have nighttime, no visibility and
Vol. I
raining you take everything into consideration.
page 162 ~ Mr. Rosenberger: At nighttime you could see
more with lights and that would only go to a
question of lookout. We don't have any situation where there
is lack of visibility because of rain or wet streets, we just
have a question of whether they kept a proper lookout, an(l
getting to the testimony about speed, reading it altogether,
he has alwaysJsaid he did not recall the details but as to his
estimate of speed as of some time after the accident or prior
to the accident, any time you want to, the testimony i8 he
didn't know anything about what happened; therefore his best
estimate of the speed prior to the collision was forty to fortyfive miles an hour.
The Court: At the time of the collision. You tried every
way you could to get him to say prior to the collision.
·
Mr. Rosenberger: She did.
The· Court: Said at the time of the collision going forty
to forty-five miles an hour. You tried to g-et her to state
prior to the collision he was going forty to forty-five miles an
hour.
Vol. I
Mr. Rosenberger: If you read it all she did
page 163 ~ say that. She changed it. Now, assuming she Haid
that and, of course, as I say, it was an estimate,
he didn't know, I am going to say forty to forty-five miles an
hour is not gross negligence. That much speed is not gross
negligence.
Mr. Coffey: As counsel for Sammy Wallower, Jr., I join
in Mr. Rosenberger's motion for the same reasons he stated.
The Court: The motions will be overruled.
Mr. Rosenberger: The Aetna Casualty and Surety C<impany excepts to the Court's ruling for the reasons hE:retofore stated.
Mr. Coffey: The committee for Sammy Wallower. Jr.,
excepts for the same reasons.
Mr. Sawyer: The defendant Huffman, by counsel, renews
his motion that the plaintiff's evidence as to the defendant
Huffman be struck on the ground that as a matter of law the
plaintiff has failed to prove a case of negligence against him
which was a proximate cause of this accident.
The Court: The Court is going to ovel'l'ule
your motion.
Vol. I
page 164·~ Mr. Sawyer: We object and except.
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Vol. I
page 204 ~

Mr. Daniel: If your Honor please, the plaintiff, by counsel, moves the Court to set aside the
~ verdict of the jury against the defendant \:Vallower on the ground that it is grossly inadequate
and shocking to the conscience, I think, of any reasonable
person and it must have been actuated by some prejudice
against the parties because the specials alone amounted to
what she got; and on the ground that the Court refused an
instruction on the element of her damages that the jury should
consider any disfigurement she might have and for the refusal
of the Court to give other instructions offered by the plaintiff
and duly objected and excepted to; and on the ground that
it is contrary to the law and the evidence.
The plaintiff also moves to set aside the verdict of the jury
in favor of Billy Rae Huffman on the ground it is contrary
to the law and the evidence, and for the refusal of the Court
to give instructions offered by the plaintiff and that as a
matter of law the evidence of that def.endant's own mouth
shows that he would be guilty of negligence and the Court
should grant the motion of the plaintiff as to both defendants.
Vol. I
The Court : As to the motion in reference to
page 206 ~ Billy Rae Huffman I overrule that. That makes a
jury question as to whether he was guilty of any
negligence or not. They have decided that.
Mr. Rosenberger, do you have any motion to make?
Mr. Rosenberger: The Aetna Casualty and Surety Company, by its attorney, moves the Court to set aside the verdict of the jury as to the defendant Wallower and enter up
judgment non abstante veredicto in his favor or, in the alternative, to grant the defendant Wallower a new trial on the
ground it is contrary to the law and the evidence and without
evidence to support it ; for the action of the Court in not
permitting Aetna Casualty and Surety Company to defend
the action which was brought under Section 38-1-381 of the
Code of Virginia in its name contrary to the provisions of that
Section and in violation of due process of the Constitution
of the Commonwealth of Virginia and the United States; for
the ~tion of the Court in refusing to strike the plaintiff's
V ol. I
page 205
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evidence at the conclusion of the plaintiff's evidence and at the conclusion of all the evidence, as
~ it fai1s to establish as a matter of law the defendant, Wallower, was guilty of gross negligence
which was a proximate cause of the collision; for the action
of the Court in granting Plaintiff's Instruction 1 and 4; for
the action of the Court in granting Defenaant Huffman's
Instruction C-2 and D-1; and for the action of the Court in
refusing to grant Defendant Wallower's Instructions J and
K; and the Aetna Casualty and Surety Company also moves
the Court to set aside the verdict of the jury in favor of the
defendant Huffman and to enter up judgment non abstante
veredicto against him on the ground that the evidence does,
by his own testimony, as a matter of law show that he failed
to keep a proper lookQut. He stated he did not see the W allower vehicle until it was right on him and that was the proximate cause of the collision.
Mr. Coffey: Sammy Wallower, by his committee, joins
in the motion of counsel for the Aetna Casualty and Surety
Company except for the conclusion that was stated as far
as the Code of Virginia would permit the repVol. I
resentation of Aetna in an action as a variance
page 208 ~ from the pleadings.
Mr. Rosenberger: Do you also join in the motion to set aside the verdict in favor of Huffman?
Mr. Coffey: I do.
Mr. Daniel: The plaintiff joins in the motions asking that
the verdicts be set aside and new trial be awarded here.
The Court: The Court is of the opinion that it was a
jury question as to Huffman and therefore the Court is going
to overrule all motions to set aside that judgment and will
enter up judgment in favor of Huffman. Counsel for the
plaintiff and defendant request the Court to set aside the verdict against the defendant Wallower·and the Court will grant
the motions and order· a new trial against the defendant
Wallower.
·
· Mr. Daniel: The plaintiff, by counsel, objects and excepts
to the action of the Court in not setting aside the verdict as
to the defendant Huffman.
Mr. Rosenberger: The defendant, :Aetna Casualtv and
Surety Company, by counsel, objects and excepts to thf' action of the Court for the reasons stated.
Vol. I
Mr; Coffey: Sammy Wallower. by his commitpage 209 ~ tee, objects and excepts to the action of the Court
for the reasons stated by counsel for Aetna
Casualty and Surety Company.
Vol. I
page 207
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Stenographic report of the oral testimony and other incidents of the trial of the case of Linda Falwell Martin. an infant under the age of twenty-one year,s, who sues by Shirley
F. Scruggs, her aunt and next friend, against Sammy Wallower, Jr., tried on the 19th day of Septemher, 1963 in the
Corporation Court for the City of Lynchburg. Virginia before
Honorable 0. Raymond Cundiff and jury.

Vol. II
page 15

•

•

•

•

•

•

•

•

~

•

The Court: Are there any stipulations, gentlemen, concerning any exhibits¥
Mr. Daniel: It is stipulated that the following exhibits
will be received in evidence, Plaintiff's Exhibits 2, 3, 4, 5, 6, 7,
11 and 12, and Defendant Huffman's Exhibits 1 and 2, a map
labeled ''Plaintiff's Exhibit 8" and a plat labeled "Exhibit
P-9". We stipulate that the speed limit at the time and place
this accident occurred was a maximum speed of thirty-five
miles an hour and that the plaintiff's life expectancy at the
time was fifty-four years.
.
The Court: Are there any further stipulations 1
.,
Mr. Rosenberger: Your Honor, it will not be necessary to
prove P-9 but we will, of course, ask the officer if it is just a
rough diagram and not to scale. These photographs, we have
no question about those, they show the streets and the cars.
The Court: They are identified enough to speak for themselves as to directions. It is stipulated that they
Vol. II
will be received in evide.nce.
page 16 ~ Mr. Daniel: Defendant's Exhibit Huffman 1 is
a picture of the Wallower car and Defendant Huffman's Exhibit No.2 is a picture of the Huffman vehicle.
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FRED 0. YATES,
having been first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Daniel:
Q. Will you state your name and address 1
A. Fred Oliver Yates, Roanoke, Virginia.
Q. What is your occupation?
A. I am a police officer for the City of Roanoke, Virginia.
Q. How long have you been so employed?
·
A. Almost five and a half years.
Q. In the performance of your duties on January 19th of
this year did you have occasion to investigate an automobile
collision in the City of Roanoke in which Linda F.
Vol. II
Martin was a passenger in (~ne of the cars?
page 17 ~ A. I did.
Q. Will you please tell the jury what time you
got to the scene and what you found~
A. On January 19th of this year Officer Jones and :myself
received a call at 11:28 P.M. to go to Thirteenth Street and
Campbell Avenue Southeast and investigate an accident involving personal injuries. Between 11 :28, the time we received the call, and the time we arrived at the accident it took
us approximately three to four minutes at the most. On arrival we found a 1956 Pontiac two-door sedan which had been
driven by Billy Ray Huffman,.Route 1, Vinton, Virginia, and
a 1956 Ford two-door sedan driven by Sammy Wallower, Jr.
of Lynchburg, Virginia. The Huffman vehicle had been traveling in a northerly direction on Thirteenth Street Southeast,
stating his speed at approximately twenty-five miles an hour
before reaching the intersection at Campbell Avenue.
Q. That is what Huffman said~ ·
A. Yes, sir. He stated that he was slowing down.
Mr. Rosenberger: If your Honor please, we object to Mr.
Huffman's statement.
The Court: Sustained. Mr. Huffman's stateVol. II
ment is purely hearsay as far as this witness is
page 18 ~ concerned.
Lady and gentlemen of the jury, disregard the
statement he made of the speed of the Huffman vehicle.
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Fred 0. Yates.
By Mr. Daniel:
Q. While you were there, Mr. Yates, did you talk with Mr.
W allower there¥
A. At the scene?
Q. Or anywhere while you were investigating the accident.
A. We talked to Mr. Wallower at the hospital.
Q. Did he give you a statement as to his version of the
accident?
A. Yes, sir.
Q. Will you tell the jury what that was~
A. He stated that he was traveling in an easterly direction
on Camp bell Avenue and he didn't know how fast he was going and he did not see the Huffman vehicle until right at the
point of impact.
Q. Now, Mr. Yates, are you sure he told you he did not
know how fast he was going~
A. He said he just didn't know exactly how fast he was
going.
Q. Now, Mr. Yates, will you come down here a
Vol. II
minute, please~ Mr. Yates, did you and Mr. Jones
page 19 ~ draw this diagram after making the measurements
yourself?
A. Yes, sir.
Q. Would you please explain what this intersection represents~

A. This is Thirteenth Street and this is Campbell Avenue.
Q. Which would be Thirteenth T
A. This is Thirteenth Street right here.
Q. And this, I assume., would be Campbell Avenue.
A. Yes.
Q. And this figure 36 I believe represents the width of
Campbell Avenue.
A. That is right.
Q. Now, would you explain to the jury what this ''Concrete to street'' means?
A. This is a garage owned by the Safety Motors Transit
Company and this is more or less a driveway or what may be
sometimes used as a parking lot for the buses before thev go
into the garage or maybe some of the employees park there
sometimes.
Q. And what is on this corner 1
A. This is a parking lot for buses that are not being used,
parked there overnight or the ones that are broke down.
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Fred 0. Yates.
Vol. IT
page 20

r By the Court :

Q. Is this map drawn to scale or 1s it just a
rough drawing?
A. This is just a rough diagram.
By Mr. Daniel:
Q. Are these actual measurements?
A. They are actual measurements.
Q. When you got there what was the condition of the
weather?
A. It was raining at that time.
Q. Let me ask you this : What was the positions of those
two cars? You said it was a '56 Pontiac, I believe, and a '56
Ford.
A. Yes, sir.
Q. Will you tell us the position of the cars at the time you
got there?
A. The W allower vehicle was approximately in this position.
Q. Facing back?
A. Facing more or less toward the corner. The Huffman
vehicle was over against a '62 Studebaker which
Vol. l l
was parked here, up against the car.
page 21 ~ Q. Up against the car?
A. Yes, sir.
Q. Did you find any debris or anything there in the street
that would enable you to fix the point where the impact occurred?
A. Yes, sir, it was a lot of dirt from under the vehicles.
There was some glass that come from the vehicles as a result
of the accident.
Q. Is the green X the place you found most of the debris?
A. That is right.
Q. Can you tell us, Mr. Yates, how far the Huffman car,
the Pontiac, was back up this street?
A. From the point of impact?
Q. Yes, sir.
A. Approximately twenty-five to thirty feet.
Q. Do you happen to know the approximate weight of the
Pontiac?
A. I would ·merely have to guess.
Q. How about the Ford?
A. The ,same thing, I couldn't be sure.
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Fred 0. Yates.
Q. Now, what was the condition of the cars
when you got there Y
~
A. Both cars were total losses.
Q. Did you check the cars for damage to glass
or anything of the kind? Did you see them later?
A. Not after this accident; not after the cars were pulled
away.
Q. Were there any buses or anything in this area 1
A. I don't recall.
Q. Now, Mr. Yates, what did you do immediately after
you got there at the scene of this wreck? Where were the
parties, the people who were in those cars~ Yo"L"!. can take your
seat back up there. Where were the people7 Tell us what you
did.
A. Sammy Wallower and Linda Martin were inside the
Wallower vehicle. Mr. Huffman was laying on the northeast
corner of the intersection and there were several people
around him trying to cover him up and so forth, treating him
for his injuries, doing what they could for him.
Q. And what was the condition of Mrs. Martin when you
got there?
·
· A. She was badly cut on her face and upper forehead and
there was a lot of blood, <lOUldn 't tell by just ]ooking at her the amount of injury, how bad she was
Vol. II
page 23 ~ hurt but it did look serious.
Q. Was she conscious or able to talk to you at
the time?
A. She was conscious at that time but I don't think she
was able to tell us anything at that time.
Q. W·as she rational at that time 7
A. At that time?

Vol. II
page 22

Mr. Rosenberger: He has already stated she was conscious.
Mr. Daniel: I think there is a difference in consciousness.
Some people think if you are able to talk you are conscious.
The Court: Some doctors say you may be conscious and
be able to talk but not know what you are talking about.

By Mr. Daniel:
Q. Was she able to talk rational 7
.
A. Well, she didn't say too much, she was crying more or
less at that time, appeared to be crying from pain.
Q. Then did you call an ·ambulance? ·
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A. An ambulance was sent before we arrived. It was on .
the way when we arrived.
Q. And did you accompany the ambulance to the
Vol. II
hospital?
page 24 ~ A. No, not when it left. We did go to the hospital afterwards.
Q. Did you talk to her at the hospital?
A. No, we were unable to talk to her.
Q. Did you see her at the hospital?
A. Yes, I did.
Q. Where was she?
A. She was in the emergency room and was being treated
for the cuts on her head at that time.
Q. Was she talking to anybody?
A. She was in a state of shock and she was screaming.
Q. It has been ~said :in the opening statements she used
profanity. You were there at the time. Would you tell us what
she did, if anything, and if she did use profanity?
A. Well, the nurse did ask me to help hold the patient.
Q. Was she on the table then?
A. Yes, she was. The reason she wanted me to hold her
there was a needle in her arm and the arm had to be kept
straight and she wanted to move that arm and had she moved
it there was a possibility that the needle ·could have br{lken
off in her arm.
Vol. IT
Q. Was she able to understand and respond to
page 25 ~ the talk you all were giving her at the time? Did
she understand what you were telling her and why
she had to be still?
A. I wouldn't think so.
Q. Did she seem to know what she was saying?
A. I don't think she knew what she was saying at all.
Q. She did use some profanity, did she not? ·
A. She did ..
Q. How many people were working on her at the time?
A. There was a doctor and a nurse:
Q. And she hadn't been put to sleep at that time?
A. No, sir.
Q. Were you able to estimate the amount of damages to
·
··
the cars?
A. Well, I don't know.
Mr. Rosenberger: I object to his estimate of damag-e.
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Fred 0. Yates.
By Mr. Daniel:
Q. Do these pictures here, Defendant's Exhibits 1 and 2,
acc~rately represent the conditions of the cars Y
A. Yes.
Q. Are you able to tell us how far you can see
down this street right here, Mr. Yates, as you
Vol. II
page 26 ~ come out Campbell Avenue after you pass the edge
of this building, how far you are able to see back
do'Wn Thirteenth Y
The Court: You had better be more specific than that.
By Mr. Daniel:
Q. I have a picture here which is labeled "Exhibit P-4"
which is looking east on Campbell Avenue ~nd I am asking
you about the edge of the bus depot building just before you
get to the parking area and ask if you can tell us how far you
can see down Thirteenth Street as you get past the edge of
this building?
Mr. Rosenberger: We object to that on the ground the
question is not complete. It would depend on where you were
standing in the street. This test would have to be under the
same conditions as that which obtained at the time. Where
he could see from would not be proper or material evidence.
we don't know what position he was in or what the circumstances were, what time of day or night.
The Court: It would have to be under similar
conditions and circumstances that confronted this
Vol. II
page 27 ~ defendant at the time of the accident in order to be
admissible.
By Mr. Daniel:
Q. I am not asking you about the time of this accident but
under normal conditions and unobstructed visibility as you
come past this corner here how far could you see back down
Thirteenth Street from there?
The Court : What is the purpose? It has no relevancy if
the conditions were not similar.
Mr. Daniel: It is mainly to have it in the record.
Mr. Rosenberger: It would be purely an opinion anyway.
You can show the open space there, we know that.
·
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Fred 0. Yates.
The Court: If he can testify he made a te.st at night under
similar conditions you may ask him about that.
By Mr. Daniel:
Q. Mr. Yates, I forgot to ask you if you can give me the
measurements. Would you come around here? I believe you
stated you measured the width of Campbell A venue where
this wreck occurred and it was thirty-six feet. Is that right?
A. Yes, sir.
Q. Then what does this figure 10 feet indicate 1
Vol. II
page 28 r A. The distance between the street and the
building.
Q. So the building is not right up to the edge of the street
but ten feet from it~
A. That is right.
Q. You have a figure running east and west with some arrows at each end "59 feet" what is that?
A. This street to the corner of this building.
Q. That would be from Campbell Avenue headed west to
the corner of the Safety Motors Transit garage?
A. That is right.
Q. You have a figure near the Safety Motors Transit garage headed north and south of sixty-seven feet. Will you tell
us what that measurement was?
A. The distance from the corner of the building to this
corner of this end of the building.
Q. Then from Campbell Avenue you have the figure running east and west which is located south of the intersection
of fifteen feet that way.
A. That is the distance from the building to the street,
sixteen feet.
Vol. II
Q. And how wide is Thirteenth Street?
page 29 r A. Twenty-six feet.
Q. I will ask you this : Were there any skid
marks there?
A. We were unable to tell if there were any skid marks.
Q. Why?
A. The street was wet and it was raining at the time.
Mr. Daniel: That is all.
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Fred 0. Yates.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Mr. Yates, you said you were unable to find .skid marks
because it was raining. Do you know whether anybody put
on brakes or not~
A. No, I don't.
Q. How wide is Thirteenth Street 1
A. Twenty-six feet.
Q. And you say that the transit company building, the edge
of this building to Thirteenth Street there is a space of sixteen feet. Is that righU
A. Yes, sir.
Q. Now, who was making this investigation with
Vol. II
you~
page 30 r A. Officer J. T. Jones.
Q. Is he the one that made this map~
A. He drew this map up, yes, sir.
Q. He is your senior officer, isn't he~
A. Yes, sir.
Q. Now, you told Mr. Daniel that Mr. Sammy Wallower
told you that he didn't see the Huffman vehicle until the time
of impact. Did you mean to say that or did you mean to say
that Wallower told you that he just didn't know exactly what
happened~

A. Well, he said when I asked him what happened, he said
he didn't know exactly what happened. He did say that but I
asked him if he did ·see the Huffman vehicle and he said that
he didn't see it until he was right on it.
Q. Now, Mr. Yates, you testified in this court in another
trial in July, didn't you T
A. Yes, sir, I believe so.
Q. This same case'
A. Yes, sir.
Q. At that time you said Wallower stated he just didn't
know exactly what happened.
A. That is right.
Vol. II
Q. You didn't tell us at that time that Wallower
page 31 r ·said that he didn't see Huffman until the time of
impact, did you~
A. I just don't recall.
Q. Well, if it were true that he stated he just didn't know
exactly what happened then he wouldn't have known anything about whether he saw Huffman or not, would he?
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Fred 0. Yates.
Mr. Daniel: Your Honor, that calls for a conclusion.
Mr. Rosenberger: This is cross examination.
The Court: He has a right to cross examine. This question is asking for a conclusion. Rephrase your question.
By Mr. Rosenberger:
Q. Mr. Yates, did you make a memorandum of what ·wallower told you at the time in January, 1963 ~
A. I made some notes but I don't have those notes with
me, I have misplaced them somewhere and I can't :find them.
Q. The matter would have been fresher in your mind in
July than it would be now, wouldn't it
A. I would think so, yes.
Q. If the record here shows you talked to both drivers and
Mr. Wallower stated he just didn't know exactly
Vol. II
what happened you couldn't add anything to that
page 32 }- if he didn't know what happened, could you?
A. I don't suppose so, no, sir.
·
··Q. Now, did you hear W allower testify in the police court
in the City of Roanoke?
A. I was there at the time, yes.
Q. Did he tell the Judge over there he just didn't know
what happened?
A. I don't recall his testimony.
Q. That testimony was after the accident, wasn't it?
A. Yes, sir.
Q. You don't recall what he said in the police court?
A. No, sir, I just don't remember it.
Q. You told Mr. Daniel that Mrs. Martin was conscious
at the scene.
A. Yes, sir.
Q. And at the hospital she was using vulgar and profane
language, wasn't she 7
A. Yes, sir.
Q. Do you ever go to Papa Joe's other than on business?
A. No, sir.
Mr. DaniPl: I object.
Vol. II
The Court: Sustained. What is the relevancv
page 33 }- whether he goes there ·or not?
·
Mr. Rosenberg-er: There was some statement
in the opening statements about what typ·e of place it was.
Mr. Daniel: I assume this type of examination will go·
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on throughout the trial and I would like the Court's ruUng on
it now.
The Court: It is not material as to what kind of place it is.
I just don't know what may develop but at this time I don't
think it is material whether he ever goes there or not.
By Mr. Rosenberger:
Q. Mr. Yates, did you see any beer cans in the Wallower
vehicle1
A. Yes, sir.
Q. Would you tell us how many there were 1
A. I don't know how many it was.
Q. Did they fall out when you got Mrs. Falwell out T
A. No. There were some in the seat but I don't recall any
falling from the vehicle as she was taken out.
Vol. II
page 34

~

Mr. Rosenberger: That is all, thank you.
Mr. Daniel: Your Honor, Mr. Rosenberger is
reading from a record I don't have. I wonder if I
might have permission to look at that.

Note : Mr. Rosenberger hands transcript of evidence to
Mr. Daniel.
RE-DIRECT EXAMINATION.
By Mr. Daniel:
Q. Mr. Yates, Mr. Rosenberger asked you about your testimony in a former trial. Will you read right here from your
testimony this question T
Mr. Rosenberger: Your Honor, I don't think it is permissible for him to read. I have no objection to him asking a
question.
The Court: You cannot read from that record.
By Mr. Daniel.
Q. Are you satisfied to the best of your recollection he
told you he didn't see that car, that Mr. Wallower told you
he didn't see the otheT carT
Mr. Rosenberger: That is a leading question he is asking
of his own witness.
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William. Bimpso·n.

Vol. IT
page 35

~

By Mr. Daniel:
Q. What is your best recollection as to what he
said about seeing the Huffman vehicle, your best recollection T
A. I would have to say the best recollection of that would
be that just actually he didn't know what happened but I do
recall him saying he did not see the vehicle until he was right
on it.

•
Vo. IT
page 36

~

•

•

•

WILLIAM SIMPSON,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.

By Mr. Daniel:
Q. State your name and address.
A. William Simpson.
Q. Where do you live 7
A. 2205 King Street.
Q. Mr. Simpson, on the night of January 19th, 1963 did
you go to Roanoke to Papa Joe's place up there T
A . .Yes, sir.
Q. How did you go?
A. I went with another boy, I think his name was Harris.
Q. Went with a Harris boy in what kind of carT
A. A '55 Ford.
Q. Is that the car that Mr. Wallower wrecked later that
night?
A . .Yes, sir.
Q. Was Mr. Wallower or Mrs. Martin either one in the
car with you when you went there T
Vol. IT
A. No.
.
page 37 ~ Q. Did you see them there at the placeT
A. Yes, sjr, I saw them at the place.
Q. There. has be.en some evidence here there were beer
cans in that car when it was wrecked. Can you tell us anything
about that, explain that?
A. Well, the beer was drunk before we went in there.
Q. How many was itT
·

8,~.
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A. Six, I believe.
Q. You were drinking what?
. A,. Black Label and Budweiser.
. Q. Beer?
A. Yes, sir.
Q. Was any of it left in the carT
A. Some cans were left in the car.
·Q. Whose were they?
A. They were mine.
Q. Do you know how many there were?
A. Maybe six or eight.
Mr. Daniel: That is all.
Vol. II
page 38

~

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Mr. Simpson, do you know how many were in the car at
the time it was wrecked?
A. Just Sammy and Linda, I believe.
Q. I mean how many beer cans were in the car when it
wrecked.
A. I don't know.
Q. You weren't in the car, were you?
A. No, I wasn't in the car when it wrecked.
Q. You didn't count them over there.
A. We went to see the car after it was wrecked and I think
it was about three or four still laying in there then.
Q. You don't know anything about the accident, do you?
A. No, sir.
· CROSS EXAMINATION.
By Mr. Coffey:
Q'. Did the Harris boy have any beer in the car?
A. No, I was the only one.
Q. Your beer was the only beer that was in the
Vol. II
page 39 ~ car?
A. Yes, sir.
The witness stands aside.
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J.P. JONES,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Daniel:
Q. You are Officer J. P. ,Jones of the Roanoke Police Department¥
A. Yes, sir.
Q. How long have you been employed there'?
A. A little over twelve years.
Q. Did you take part in the investigation of this collision
between the Wallower car a.nd the Huffman car on January
19th?
A. Yes, sir.
Q. Who assisted you in that investigation?
A. Officer F. 0. Yates.
Q. What time did you arrive?
Vol. II
A. About 11:30..
page 40 r Q. Did you assist Mr. Yates in making this plat
here on the board labeled "Exhibit P-9'' on brown
paper?
A. Yes, sir.
Q. How were the measurements made?
A. By tapeline.
Q. Will you tell us the positions the cars were in when you
got there?
A. The Wallower car was in a northwesterly direction toward the northwest corner of the intersection, the Huffman·
car was headed west on Campbell Avenue Southeast.
Q. On which side?
A. The southeast side.
Q. On the easterly side?
A. Yes, sir.
.
Q. How far back from the intersection was that car?
A. I would say around twenty feet but that would just be
an estimate. I didn't measure that part.
Q. What did you do when you got there?
A. We assisted with the injured .first of all and tried to
get the intersection cleared out so traffic could move and after
we got the injured taken care of we summonsed
Vol. III
wreckers to clear up the area.
page 41 r Q. Where was Linda Martin when you got
there?
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J.P. Jones.
A. Lying in the front seat of the Wallower automobile.
Q. Will you· describe her physical appearance at that time?
A. She seemed to be unconscious, I think, when we first
arrived. There was verv bad lacerations on her head and the
front part of her face and the front part of the top part of
her head.
Q. Was she able to talk to you at that time or did she talk?
A. We didn't attempt to talk to her. She was unconscious
part of the time and the other time when she wasn't we didn't
attempt to talk to her.
Q. Did you see her at the hospital?
A. Yes, sir.
Q. What was· her condition at that time and where was she
and what happened?
A. We were a few minutes after her getting to the hospital
and she was conscious there.
Q. Was she rational?
A. Very rational, I would say.
Q. You mean she understood what was going
Vol. II
on?
page 42 ~ A. I don't think that she did.
Q. Was s'he able to tell you anything about what
happened?
A. She was in a condition where I didn't feel like we should
question her.
Q. Did you hear her say anything?
A. I heard her speak, yes, sir.
Q. Did you hear her scream or anything of the kind T
A. Yes, sir.
Q. Now, when I asked you about her being rational I meant
did she talk logically and sensibly there?
·
A. No, sir.
Q. I believe it is in evidence she used some profanity at the
time.
A. Yes, sir.
Q. Where was she and under what circumstances was that
done?
A. She was lying on the operating table.
Q. And who was there~
A. Myself, Officer Yates part of the time and two nurses
and a doctor.
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J.P. Jones.
Q. And what was being done to her then?
A. Her arm was broken above the elbow on her
~ left arm, in fact this arm was completely dangling
in the middle, completely broken off, and she was
lying on the operating table and she had this very bad wound
and the doctors and nurses were trying to sober her up and
set her arm.
Q. You mean they were trying to get her to keep stillY'
A. Yes, sir.
Q. What would she say in response to that?
A. Well, she would scream and use profanity and tell them
to leave her alone.
Q. Did she seem to recognize you all and what you were
doing for her?
A. At times she would and at times she wouldn't. I don't
think she realized what she was saying most of the time.

Vol. II
page 43

Mr. Daniel: That is all.
CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Did you talk to Mr. Wallower to ask him what his speed
was?
A. Yes, sir.
Vol. II
Q. What did he say Y
page 44 ~ A. I recall that he did not know exactly what
his speed was and for our records we asked for an
estimate.
Q. Did he give you an estimate of his speed?
A. He gave me an estimate, yes, sir.
Q. What was the estimate Y
A. Twenty-five, around twenty-five miles per hour.
Q. Did you hear him testify in court in Roanoke as to what
his speed was?
A. Yes, sir, hut I don't recall what was said at that time.
Q. Did you find any evidence of any skid marks at the
scene?
A. No, sir.
Q. Now, about the location of the automobiles, did either
you or Mr. Yates measure the location of the automobiles
there that night?
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A. Not that night, no, sir.
Q. Then they were moved out without you measuring either
carY
A. That is correct.
Q. Did Mr. Wallower seem to you to be in a
Vol. II
state of shock in the hospital?
page 45 ~ A. To some extent I would sav he was.
Q. He was very upset about Mrs. MartinY
A. Yes, sir.
Q. Did she tell you she was Mrs. Martin?
A. She gave her name as Linda Falwell that night.
Mr. Rosenberger: No further questions.
RE-DIRECT EXAMINATION.
By Mr. Daniel:
Q. That was just that night she gave that name, was it-not?
A. Yes, sir.
Q. You were asked about Mr. Wallower's statement as to
his speed and at first he said he didn't know how fast he was
going?
A. The first answer he gave was he wasn't certain of. his
speed ·and he was asked for an estimate.
Q. For your records~
A. For our records. He said, "I suppose around twenty
or twenty-five".
Q. What was his condition at the time he was
Vol. II
page 46 ~ giving that estimate!
A. I would say he was very upset at the time,
probably in some shock.
Q. Did he spend any time in the hospital Y
A. I think he had a 8cratch somewhere around on his forehead and was treated there.
Q. Mr. Jones, can yvu tell us the weight of the particular
Pontiac Mr~ Huffman was driving?
A. I have had. three P.ontiacs and most of them ranged
around 3400 to 3600 pounds.
Q. Can you tell us about a '55 or '56 Ford Y
A .. I have a •;56 like his was if I could look at ·:my registration,· I don't re'call what the weight is.
. ··
Q. All right, look at it.
·· · ·
A. The registration weight gives a weight of 3100 pounds.
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Vol. II
page 47 ~

LINDA FALWELL MARTIN,
having been :first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Daniel:
Q. Your name is Linda Falwell Martin¥
A. Yes, sir.
Q. Are you married~
A. Yes, sir.
Q. Are you separated¥
A. Yes, sir.
Q. Are you contemphting a divorce now¥
A. Yes, sir.
Q. Linda, I believe you were involved in this wreck, were
you not¥
A. Yes, sir.
Q. And did you know anything about the beer
Vol. II
cans that were in the car that you wrecked in?
page 48 ~ A. No, sir.
Q. Did you put any of them in there¥
A. No, sir.
Q. Did Sammy put any in ther.e Y
A. No, sir.
Q. Did you know any were in there¥
A. No, sir.
Q. Will you tell us where you had been just prior to the
accident?
A. We had been to Papa Joe's night club.
Q. That place has heen described. Do you know about
what time you got there¥
A. Just about 10:00 o'clock.
Q. 10:00 o'clock at night?
A. Yes, sir.
Q. Who went with you?
A. Well, it was four other couples went but we all went
in separate cars.
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Q. How many went in your car?
A. In the car we went up in there were five.
Q. Now, you got there you think about 10:00.
Vol. II
Did you leave there T
page 49 ~ A. We left around 11 :00 o'clock.
Q. Why did you leave?
A. We were going to get something to eat.
Q. Who suggested that Y
A. Sammy.
Q. Do you know where he went from there T
A. I remember just riding. I am not familiar with Roanoke and I don't know where we went. We were just riding
up until the wreck and I remember talking with him after I
got in the car but after that I remember nothing at all.
Q. Do you remember anything whatever about the wreckY
A. No, sir.
Q. Do you remember talking with Sammy just before you
got in the car to leave Y
A. We just had general conversation.
Q. How did he seem that night?
A. Okay.
Q. Now, what is the next thing you do know?
A. Waking up a few days later in Lewis Gale Hospital.

Vol. II
page 60

•

•
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•
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RE-CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Just a minute, Mrs. Martin. Now, you were at Papa
Joe's with a group at the table, weren't you Y
A. Yes, sir.
Q. Were you going out to· get something to eat?
Vol. II
A. Yes, sir. We were dancing and Sammy asked
page 61 ~ me did I want to go to get something to eat and I
said, "Yes"·
Q. Didn't you testify you went out because you wanted to
go?
A. No, I didn't.
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Q. You didn't say that at the last trial 1
A. No, I didn't.
Q. Actually you were going over to another dance hall,
weren't you?
A. No, sir.
Q. To Sammy's placeT
A. No, I have never been to Sammy's, I don't even know
where it is.
Q. But you know about the place, don't you?
A. I have heard of it, yes, sir.
Q. Didn't you tell Officer Jones that is where you were going?
A. No, sir, I don't .even remember talking to Officer Jones.
Q. Now, at the other trial weren't you asked why did you
leave to go somewhere else to eat?
A. Yes, sir, and I said to get something to eat but I didn't
say why or whether he said, "Let's leave".
Vol. II
Q. You said you didn't want to eat there.
page 62 ~ A. I really don't remember, maybe I did, but
I didn't want to eat there.
Q. You do remember riding with Sammy, don't you?
A. Yes, sir.
Q. He was driving all right when you were riding with him,
wasn't he?
A. Yes, sir.
Q. A good driver?
A. Yes, sir.
Q. And you have been visiting him down at the penintentiary since that time, haven't you?
A. Yes, I have been down there .

•
Vol. II
page 63

~

•

•

•

•

BILLY RAY HUFFMAN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Daniel:
Q. Mr. Huffman, I believe you are Billy Ray Huffman, are
you not?
A. Yes, sir.
Q. And you live at Vinton, Virginia?
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A. Route 1, Vinton.
Q. And you work in Roanoke Y
A. Yes, sir.
Q. Mr. Huffman, on the night of January 19th of this year
I believe you were involved in this collision with 8.Il automobile driven by Mr. Wallower over here, were you notY
A. Yes, sir.
Q. Would you tell us which street you were on Y
A. I was on Thirteenth Street.
Q. Which way were you heading Y.
A. I was headed in toward town. .
Q. Come down here if you will and look at this
Vol. II
map. This is. north and this is Thirteenth Street
page 64 ~ and this is ·Campbell Avenue going west.
A. I was going north on Thirteenth Street.
Q. About what·was your speed at the time you were going
along there Y
A. About fifteen or twenty miles an hour.
Q. How long have you been driving an automobile?
A. Ever since I was sixteen years old, about fifteen years.
Q. And what kind of car did you have Y
A. A '56 Pontiac.
Q. Do you know the weight of that car?
A. Yes, sir.
Q. What is the weightY
A. 3,600 pounds.
Q. 3600 pounds Y
A. Yes, sir.
Q. Where were you going when you got to Campbell Avenue there?
A. I was going to make a left turn to go up toward town.
Q. Were you going to turn left on Campbell Avenue and
go in the opposite direction from which W allower was coming?
A. I was going to turn left the way he was comVol. IT
ing.
page 65 ~ Q. You would have been meeting him if you had
~otten on tbat street first?
A. Yes, sir.
.
Q. When you got to that intersection will you tell the jury
·just exactly what ·happened as best you can?
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Billy R.ay !Iuffman.
A. Well, I got out to the intersection and I didn't see anything and I kept going and I got ready to make a, turn and
all of a sudden I saw a flash of lights and I woke up in the
hospital the next day.
Q. You know what happened to your carY
A. Yes, sir, a total loss.
Q. Do you know anything about the seats T
A. It knocked the seat clean out of the car, put the frame
against the transmission, broke every glass in it out.
Q. And I believe it is in evidence here that you were
knocked on Campbell Avenue up this hill shown in this picture. Is that right?
A. Yes, sir, this is a hill going up here and my car was sitting up here. His car met me along here and knocked my car
up there where that car is on that hill.
Q. Let me ask you this, Mr. Huffman: You say
Vol. II
you have been driving fifteen or sixteen years,
page 66 ~ would you give us your best estimate of the speed
of the Ford as it came in the intersection?
A. I would say he was going fifty miles an hour.
Q. That is your best opinion now?
A. I would say something like that.
Q. Now, let me ask you tlii"s: Did he slow down, sto-p or do
anything to let you through T
A. No, sir. All I saw was a flash of lights. When I got
ready to make my turn I didn't see anything until I go't down
there ·and when I got ready to make my turn I saw a flash
of lights and there wasn't a thing I could do.
· Q. Do you think you had actually started turning a little T
Mr. Rosenberger:

He is leading the witness.

By Mr. Daniel:
Q. Let me ask you this: Were you hurt in this accident T
A. Yes, sir, I was.
Q. Do you know about what part of your car w1u~ struck?
A. Yes, sir, the left front door -right where the driver sits.
Mr. Daniel: All right.
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Vol. IT
page 67

~

-

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Mr. Huffman, you are telling the jury what part of your
car was hit. That is based on looking at the car after you got
out of the hospital, is that right 1
A. Yes, sir.
Q. I understood you to tell them you got into the intersection and you didn't see anybody.
A. That is right. When I came down I didn't see anything
at all.
Q. Then there was a flash of lights and you woke up in
the hospital?
A. That is right.
Q. You don't know whether your car was knocked or
whether you drove it somewhere, do you 1
A. No, sir, I don't know what happened. I know where
the car landed-! mean where I was told the car landed.
Q. You are just telling about what you were told¥
A. Yes, sir.
Q. Then Mr. Daniel asked you to estimate the speed of the
automobile ~tnd this time you estimated it at fifty
Vol. II
miles an hour.
page 68 ~ A. I would say approximately fifty miles an
hour. You take a 3600 pound automobile and knock
it as far as that automobile was knocked and it was bound to
be going at a high rate of speed.
Q. Then your estimate is based on the weight of the automobile solely?
A. More or less.
Q. You know you didn't estimate the speed when you testified in this case in July, did you 1
Mr. Daniel: Your Honor, I think we will let the record
speak for that.
The Court: Mr. Daniel, he has a right to ask him what he
testified to in a previous trial.
Mr. Rosenberger: I have the record and you know he
didn't. Counsel is trying to give the impression to this jury
that this witness estimated the speed and he knows he didn't.
The Court: Wait a minute. You just ask ·a question and
I will pass on it.
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By Mr. Rosenberger:
Q. My question is you didn't give an estimate
Vol. II
of the speed at the last trial, did you¥
page 69 ~ A. I think I said anywhere from forty-five, or
something like that, didn't H
Q. Now, at Page 106 when you were asked the questionThe Court : You can't read from the record.
Mr. Rosenberger: I am not going to read, I am just getting the right page and will give him the substance. I am not
going to read it.
Q. You were asked the question that you did not see the
car long enough to estimate the speed, weren't you¥
A. That is right.
Q. And you said, "Not actually, no, sir". You said that,
didn't you?
A. Yes, sir.
Q. And at another place Mr. Daniel asked you the same
question about estimating your speed and didn't you say you
really couldn't say what the speed was~

Mr. Daniel: If your Honor please, at this point may we
have the jury retire so nobody will be prejudiced and if I
am wrong I want to be corrected but I would like to have an
opportunity to look at that record because I know
Vol. II
what the clear implication is here.
page 70 ~ · The Court: Mr. Rosenberger will give you an
opportunity to look at it on re-direct examination.
Mr. Rosenberger: Oh, sure, you can read it all the way
through.
Q. My question was rlidn't you at that time say, "I really
couldn't say"~
A. I reckon that is right.
Q. And that is what you are telling the jury now, you can't
really say what the speed was.
A. No, sir, I really can't say.
Q. Why do you say fifty miles?
A. I was saying approximately fifty miles an hour because of where I was told my automobile landed and the
weight of the car.
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Q. You are just basing that estimate purely on where somebody told you your automobile stopped?
A. I saw the place where it landed.
Q. You· actually of· your own knowledge don't .know where
··your car stopped, ·do you?
A. No, sir, not exactly.
Q. And the substance of what your knowledge is
Vol. II
you didn't see this automobile until it was a 'flash
page 71 ~ of light and you woke up in the hosiptal.
A. That is right.
Q. Actually you wouldn't tell the jury you saw the automobile, would you?
A. Not exactly. All I can tell you is when I saw it it was
right there and there was an accident and it was all over and
I was in the hospital. That is where I woke up.

Mr. Rosenberger: That is all, thank you.
By the Court :
Q. Did you see the car at all before it entered the intersection?
A. I saw it when I got right in position.
Q. I am not talking about where you were but where was
the car when you first saw it or did you see it at all?
A. It was right on top of me.
Q. You mean it was getting ready to hit you at that time?
A. Yes, sir.

Vol. IT
page 72

r

OR.QSS EXAMINATION.

By Mr. Coffey:
Q. Is Thirteenth Street a fairly level street?
A. Right at that point.
Q. If one is above the other Campbell would be higher
than Thirteenth, wouldn't it?
A. Thirteenth is kinrl of coming in on an angle and downgrade, a very small grade, and Campbell is pretty level.
Q. Both are pretty level?
A. Yes, sir.
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Billy Ray ,Huffman.

..

RE-D~REOT

EXAMINATION.

;

}

._, r:..

_i

By Mr. Daniel:
..
.. . .
· Q•1 Will you conu~· down here, Mr. Huffman, and make a
mark.on that map on brown paper of where you think he was
when you :first saw him 1
Mr.·· Rosenberger;· Your Honor, this is not redirect.
The Court: Some question was raised as to where he saw
.
.
him.
Vol. II
The Witness: When 1 saw him I was right
page 73 ~ here getting ready to make my turn when I. saw
him.
By Mr. Rosenberger:
Q. Where you are point at, for the record. will you write
your name T You were up in the middle of the intersection f
A. That is right, I was in the middle of the intersection.
By Mr. Daniel:
Q. Didn't I ask you about how long you had been driving
and how fast you estimated the speed of the Wallower car at
the last trial T
.A. I think you did.
Q. And on Page 104 of the transcript you answered, ''I
think he was going between forty-five and :fifty miles an
hour". Is that right?
A. Yes, sir.
Q. You can't tell us exactly what speed it was but give us
your best honest to goodness estimate of what you think the
car was doing at the time. I know you can't be bound to say
to the mile exactly but could you form an opinion from looking
at the lights of the car what you think the speed of it was?
A. Well, it was coming so fast I didn't have
time to make a move at all.
Vol. II
page 74 ~ Q. You have said fifty. Do you change that?
A. No, sir, I say approximately :fifty.
Q. And that· is your best opinion T
A. Yes, sir.

100

Supreme Court of Appeals of Virginia

Marvin Brown.
RE-CROSS EXAMINATION.
By Mr. Rosenberger:
Q. Now, Mr. Huffman: Mr. Daniel has read to you about
your estimate of forty-five to fifty and after that time at the
last trial, just like at this trial, he asked you if that was your
best estimate and didn't you say, ''I really couldn't say
what the speed was''~
A. I say it was somewhere along there.
Q. I am not saying "somewhere along there", I am just
saying to you you said you really couldn't estimate the speed
because all you saw was the lights of the automobile. Isn't
that so~
A. Yes, sir.

*
Vo. II
page 75

~

•

•

•

*

MARVIN BROWN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Daniel:
Q. I believe your name is Marvin Brown.
A. Yes, sir.
Q. Where do you live~ ·
A. Roanoke, Virginia.
Q. Do you drive a cad
A. Yes, sir.
Q. Were you driving your car on Thirteenth Street the
night that this wreck occurred between Mr. Huffmanand Mr.
Wallower's cars~
A. Yes, sir.
Q. Would you tell us about where you were'
A. You mean from the intersection~
Q. Yes, sir.
A. I was the second car behind Mr. Huffman's car. Mr.
Huffman's car was the second car in front of me.
Q. One car between you~
Vol. II
A. Yes, sir.
page 76 ~ Q. How long had you been behind Mr. Huffman at that time'

Sammy Wallower, Jr., v. Linda Falwell Martin

101

Ma.rvin Brown.
A. I guess about three or four blocks.
Q. About about what speed had you been traveling?
A. Around twenty-five miles an hour.
Q. ·Did you see this collision T
A. Yes, sir.
Q. Did you see the Wallower car that came from Mr. Huffman's left?
A. Yes, sir, I got a quick glimpse of it.
Q. Could you tell us something about the speed of that
vehicle?
·
A. He was going fast. I couldn't estimate how fast he
was going but he was traveling fast.
Q. This is the Ford T
A. Yes, sir, a '56 Ford.
Q. How long have you been driving?
A. Almost a year. This October will be a year.
Q. And you can't give us an actual estimate of the speed?
A. No, sir.
·
Q. What do you mean by fast?
Vol. II
page 77

Mr. Rosenberger: Just a minute. I don't think
that is a proper question.
The Court : He said he couldn't give any estimate of the speed. He said he was just going fast.
~

By Mr. Daniel:
Q. Could you tell us what happened to the ears when they
hit and tell us what the Wallower car did?
A. When the '56 Ford hit the Pontiac he hit the side of
the Pontiac and the impact of it turned the Pontiac completely around facing back toward Campbell Avenue and the
Ford turned around too and Mr. Huffman was out of the car.
Q. Did either car leave the ground?
A. I couldn't say if it did or not. You have seen cars slide
around.
Q. Do you remember where the Wallower car wasT
A. Straight across the road after it turned around.
··:Q~ ·Did the Wallower car· stop or slow down before reach-:in~ the intersection? : L: · ~ ·· .· · · ' :.
·... ; ·
A. No, sir.
•\
~i-~: ;~!

.. , .

Mr. Daniel: That

t

i~

·:

:·:'f~,:'

·-· •

. •. _,_

all, tha,nk you.
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Vol: ii ·
page 78 ~

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Did you see either car put on any brakes T ·
A~ The guy in the Pontiac was slowing down.
Q. Wasn't there a car between you and the Pontiac·?
A.· Yes, sir, it was a DeSoto.
Q. A DeSoto automobile?
A. Yes, sir.·
··
Q. And you only got a glimpse of the Wallower car?
A. That is right.
Q. Did you just see the lights?
A. No, I seen the lights and the car about the same time.
Q. How old ·are you, Marvin T
A. Fifteen.
Q. And you have been driving since when?
A. October 24th. ,.
.
Q. So at the tii:n:e this· accident happened in January you
had been driving since October?
. A. Yes, sir.
.
:.
. Q~· And ·tn what grade are you in schooU
Vol.··n
A. The tenth.· ·
'
page 79 ~

•

..

EMMETT VANDERGRIFF.
having been first duly· sworn, ·testifies as follows:
Dl~E.C';r .1ll¥MIN1\,TION.

Bf ::M:r: Daniel:··
Q. State your name.
.. ,.
.
A. Emmett Vandergriff.
Vol. II
Q. You live in Roanoke?
page 80 ~ A. Yes, sir.
.
.
. .
Q. Were you in the car with Marvin Brown on
January 19th when this wreck occurred Y
A. Yes, sir.
Q. Will you tell us where you were when this thing happened?·
·
•
· ·
·:
A. We were about two cars behind it.
Q. And which way were you headed T
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Callahan ..

A. I am not sure what street it was, I think it was Campbell Avenue. We were right behind the car behind .the Pon-:
tiac.
Q. Did you see the wreck?
A. No, sir, I didn't ~ee it.
Q. Did you see the eRr that came from the left, the Ford f
A. No, sir.
Q. You didn't see it. Did you see what happened to the
Pontiac after they hiU
A. I 'heard the noise and looked up and everything bad
stopped then.
.
Q. Where was the Pontiac when you looked up 1
Vol. II
A. He was wedged beside this other car.
page 81 ~ Q. You don't drive a car, do you?
A. No, sir.
Mr. Daniel: That is all.
CROSS EXAMINATION.

By Mr. Rosenberger:
Q. You were dialing the radio. You were riding in the middle of the front seat next to Marvin Brown ai.id dialing the
· ·
radio.
A. Yes, sir.
Q. Then Michael Calla.han was on your right 7
A. Yes, sir.

•
Vol. II
page 82

~

•

•

•

MICHAEL CALLAHAN,
having been. first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Daniel:
.. Q. You are Michael Callahan 7
A. Yes, sir.
Q. And you live in Roanoke?
A. Yes, sir.
Q. Were you in the car the night this accident occurred
riding with Marvin Brown and Emmett Vandergriff?
A. Yes, sir.
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Michael Callahan.

Q. Which part of the Brown car were you sitting in T
A. On the right side beside the window.
Q. Did you see the wreck?
A. Yes, sir.
Q. Will you tell the jury, please, what happened to the
cars there when they had the wreck? Did you see the car come
from the left, the Ford?
A. Yes, sir.
Q. Could you tell us anything about the speed
Vol. II
of that car?
page 83 ~ A. Well, it was going fast and it hit this other
car.
Q. Did it slow down or stop or do anything before going
·
into the intersection T
A. No, sir, it might have tried to stop.
Q. When the collision occurred did you see what happened
to the Pontiac?
A. Yes, sir.
Q. What happened to it?
A. It tore up the whole side of it and knocked it off the
road and it looked like it was parked.
· Q. Did you see what happened to Mr. Huffman?
A. He fell out of the car on the side of the road.
Q. What do you mean by fast?
.
A. Well, I mean the speed limit along there is about twentyfive. It wasn't but a little while before the cars hit and just
could see the car coming.

Mr. Daniel : All right.
Vol. II
page 84

~

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Mike, how old are you 7
A. Fifteen.
Q. Do you drive?
A. No, sir.
Q. And who was on the fr_ont seat with yqu f
A. Emmett Vandergriff and· Marvin ·Brown;
Q. Was Emmett di~ling the radio T
·A.· ~es, sir~. · .
.
_ ,
~ ~ ·
.. _ .
___
Q. He was between you and-the Wallower car., ·The, .wan-·
••
I:
:.
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M ich.ael Callaha;n.

ower car was to the left, that is, the car coming up Campbell
Avenue. Is that right?
A. Yes, sir.
Q. And there was a car between you and the Huffman car,
wasn't it?
A. Yes, sir.
Q. So that obstructed your view some?
.
A. Well, it obstructed me from seeing the Pontiac when it
was going down the road. I could see the Ford coming down
the side.
. Q. You only got a glance at the Ford, didn't
Vol. II
you?
page 85 ~ A. Yes, sir.
Q. You didn't notice it enough to estimate the
speed, did you Y
· A. No, sir.
Q. I believe you testified once before that it was going
pretty fast.
A. Yes, sir.
Q. Is that what you mean now?
A. Yes, sir, it was going pretty fast.
Q. Was that just because you weren't looking and didn't
see it?
A. No, sir.
Q. You weren't looking for any automobiles, were you Y
You weren't driving.
A. No, sir.
Q. Then I believe one of the boys said when they hit the
cars slid around in the street. Did you see that?
A. I didn't see them slide around.
Q. You didn't see any of them slide around Y
A. No, sir, but after I got out I could see where it had slid
around and the other one had been knocked out of
Vol. II
the street and was on the side of the road.
page 86 ~ Q. You are talking about being knocked around,
you are just talking about where you saw the car
after the accident, aren't you Y
.
. A. Yes, sir. .
.
. .
· Q. ·Whether it ~as lqwcked around or slid around· o~·how
tt got :around_ you dQn 't know, do Y:o1iY, ·
· '
A.'N:o,

sir.. ·· ·.· -· _,.,. ·_ · · •
•

.

•
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Vol. II
page 99

'·

~

·.

LINDA FALWELL MARTIN,
· recalled, testifi.e.s as. follows·:
DIRECT EXAMINATION.

By Mr. Daniel:
Q. Linda, after- you had this wreck and were up and around
did y.Qu have a conversation with Mr. Wallower with reference. to what, he .thought his speed was at the time this thing
occurred?
Mr.. Rosenberger: Your Honor, this is not r~direct.
The Court: He said he wanted to r~call her for something
he overlooked.
The Witness: I talked with him at my home and we discussed the wreck and his approximate speed.
By Mr. Daniel:
Q. What did he say he thought it was?
A. He said betweeJ;J. forty and forty-five maybe but couldn't
say that was. correct because he really didn't know.
·~: Q. ·That is: what he :told youT
;.: .4,.. That,w'.as.his bes-t, opinion..
Mr. Daniel: That is all.
Vol. ll
page 100

~

CROSS EXAMINATION.

By Mr. Rosenberger:
Q. Now, Mrs. Martin, you heard him say that he was
stunned and really didn't know what happened, didn~t y-ou f
A. Yes, sir.
Q. That is what he told you f
A. Yes, sir.
Q. So if he was stunned and really didn't know ..what happened like you didn't know what happened either, did youf
A. I ·couldn·'t pretend to give an estimate :of the speed I
asked him and I said, '''Do you have any idea how fast you
could have been going!" He said, "I don't know, it could
have been forty or forty-five miles an hour".
Q. You asked him did he have any idea 8Jld he said, "I
don't know, it could have been forty or forty-five" f
A. Yes, sir.
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J.P. Jones.
Q. Then you heard him testify in the police court in Roanoke, didn't you 1
A. Yes, sir, but I don't remember that testimony.
Q. Don't you remember in police court he said he was going twenty-five miles an houd
Vol. II
A. I am sorry, I don't remember that.
page 101 ~ Q. So you took from what he said he was just
guessing at what his speed was when you and he
were talking?
A. Yes, sir.

•

•

•

•

•

J.P. JONES,
recalled, testifies as follows : ·
DIRECT EXAMINATION.
By Mr. Daniel:
Q. Mr. Jones, I failed to ask ·you one question. In this
diagram you have drawn shoWing this parking lot were there
any buses in that lot or any other .·vehicles at the time you
went to make your investigation?
A. No, sir.
Mr. Daniel: That is all.

•

•

..

..

•

..

Vol. II
page 102 ~·

•.

.

•
(Jury out).

•

•

4

•·

..

Mr. Rosenberger: . If your · Honor please, the defendant,
by counsel, moves the Court to strike · the evidence of the
plaintiff on the ground that it is insufficient as a matter of
law to support a verdict for the plaintiff. The plaintiff has
the burden of proving by a preponderance of the evidence
that the defendant, Wallower, was driving this automobile
in a grossly negligent manner and that was the proximate
cause of the collision and injuries and this evidence fails to
do that.
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Now, we cited cases before in this trial but we didn't have
the earlier one of Da;ub v. Wewver, 164 Va., 96; 178 S. E.,
794, which is an intersection collision in a town-no traffic
lights-somebody estimated a speed of around
Vol. II
fifty miles an hour just a short time before the
page 103 ~ intersection and others said the automobile was
going very fast and the Court of Appeals held,
as a matter of law, it was insufficient to prove gross negli.,.
gence.
Now, in regard to the speed in this thing the evidence as to
speed is totally lacking. Take first the plaintiff's testimony,
she said that the defendant said ·at some later date that he
could have been going forty to forty-five. Here we are in a
thirty-five mile zone. Anything could have been. He did say
he had been dazed and he said that he didn't really know
what happened, so that evidence would be insufficient. The
witness Huffman admitted that he did not see the automobile
long enough to give an estimate of speed. He did use the
estimate of fifty miles an hour but an examination and reading of all of his testimony shows that that was based on the
fact that he concluded his automobile had been knocked a
certain distance, based on the weight and based on where he
was told his automobile was, so that is not evidence.
·
Then the witness Brown testified that the autoVol. II
mobile was going-! want to be certain about
page 104 ~ what he actually said-fast, and then Michael Callahan said the automobile was going fast. Well,
the Court of Appeals has said that is indefinite, wouldn't
be sufficient to establish any definite speed, what is fast to
some people is not fast to others. In this zone you could go
thirty-five miles an hour. Now, two automobiles run together
and there is no evidence of anybody putting on brakes. That,
of course, would damage the automobiles as these have been
damaged here. The fact they slued around on a slippery
street doesn't add anything to it, so under the evidence, your
Honor, there were two cars running together at this intersection. There is evidence of ordinary negli~ence. It was
very -apparent Mr. Huffman did not see the other automobile
until right on it and I have no doubt the record bears me out
e:x;actly .that he ..sai~ he s~tw. a;.flash. of light a:nd woke up in the
h,ospiti!.l. The* again. in re~p~nse.to your.·_question he said he
.· .. · .
did see the automobile but it was right on him.
II ': ·'Qnciet. iil.e.s.e ·ci}cum~tah_pe.s; your Honor, it is
P:ag~. ;tO{)'~ :r:mre•. ~pe~~~ation: ..~s,'to·_this. au~sti?n of speed. If
·;, . , .. · ,.. th.e. JUtr bl·o11glit.·1p. a ve:r~ct._ agaJnst the defend-
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ant you would have to set it aside. Under those circumstances I think you should strike the evidence in this case.
Mr. Coffey: If it please the Court, Sammy Wallower, by
his committee, moves the Court to permit him to join in Mr.
Rosenberger's motion to strike the evidence on the same
grounds that Mr. Rosenberger assigned.
The Court: Mr. Daniel, what is the evidence of gross
negligence in this caseY
Mr. Daniel : The first thing I would like to say is this :
Just recently I read a Virginia case in which the Court was
discussing the question of when a car had the right of way
and then went ahead and ran into the car that didn't have
the right of way over it and the Court said the fact that he
has the right of way doesn't give you the right to proceed on
into the car anyway.
The Court: What was the stvle of that caseY
Vol. II
Mr. Daniel: Your Honor, I don't have it but
page 106 ~ I can get it for you. I believe it may be Bowling
v. White but I wouldn't like to say it was without being certain; at any rate, of course, the theory of
the plaintiff here, and the Court is familiar with the rule
about a motion to strike, how the evidence is to be construed,
the evidence here I think would certainly warrant the jury in
believing from the evidence that he was going at a speed of
:fifty miles an hour or more because Huffman, the witness who
said he saw the lights, estimated the speed at fifty miles per
hour.
The Court: He said the reason he estimated it at fifty
miles an hour was be('ause of the impact of the car pushing
his car across the street~ not what he .saw but what happened
to the cars at the time of the collision. That was the basis
of his estimate.
Mr. Daniel: That is what he said when Mr. Rosenberger
was leading him.
The Court: He didn't say anything different for you.
,
Mr. Daniel: Your Honor, I believe the record
Vol. II
will show that he said twice that he saw the lights
page 107 ~ and that was his best opinion.
The Court: And his opinion was based on the
fact the Ford hit his Pontiac and pushed it across the .street.
That is what he based his opinion on. You don't take a part
of what a witness says, you have to take his whole testimony.
Mr. Daniel: You don't throw his testimony out because
it is different on cross examination from what he said on
direct examination. The jury is to weigh his entire testimony
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that he has given. Now, we ate not just relying on speed. I
submit under these circumstances, in a town where the thing
happened, rain on the street with cars in a line coming<;up
where he was under a legal duty to yield the right of. way,.~t: is
for the jury to decide whether or not his conduct shocks them
becaus.e there was such a laclt of care. As a matter of fact,
he was driving, of course, at night in the rain and he had the
·intersection there without .the· right·: of. ,way ·and apparently
; . · · ·· ·
never:::evel\ checked·,; according· to all· evidence
here, and hit the car with the force he did; With
Vol. II
page 108 ~ the slightest-care ·he could have· yielded the right
of way. All'he had to do :was to put on brakes and
··
slow down. He was: under the· duty to exercise slight care
and the evidence is he didn;t use the slightest care. He went
straight through. Nobody said he checked or stopped. I submit that presents a question on that one issue alone whether
the jury might reasonably find he didn't even exercise slight
care to yield the right of way to this car; and in addition to
that he never said how it happened. ~e told the officers he
didn't ·see the car and didn't know what happened. By the
physical facts he is bound to have seen the car if he was
exercising even slight care with the lights on and the parking
area being open as it was. I submit, if your Honor please, this
case is much stronger than some cases the Courts have said
it was a jury question on gross negligence. There is evidence
he was speeding and all the evidence is he didn't keep a lookout and didn't yield thP right of way as he was required to do.
The Court: · I think it is a close question as to
Vol. II
gross negligence, awfully close. You think the
page 109 ~ jury m:ay infer from the impact and the damage
that was done to the cars, the distance the car
was knocked and the relative weights of the cars, that there
wa·s speed and considerable speed and further that all the evidence is that both ·of them reached there approximately at the
same time and, of course, under the law it was the duty of
the defendant Wallower in that event to yield the right of
way to the driver of the Huffman car. I think it is a close
question ·but I am going- to submit it to the jury and I will
overrule your motion, Mr. Rosenberger, at this time.
Mr. Rosenberger: If your Honor -please, we object and
except for the reasons heretofore stated.
Mr. Coffey: The defendant Wallower, by his committee,
also objects and excepts to the ruling of the Court for the
same reasons just stated by Mr. Rosenberger.
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The, Court~ •.. ·We -~ll ;first tak~-u~ .fue::inst~u.ctions offe~ed· b~
the plaintiff. Mr.· Rosenberger,· do you .have· any objection
to Instruction No. U
...
·
· Mr. Ros.enberger: If your Honor: please, we object to the
Court giving any instructions on behalf of. the plaintiff on
the ground that the plaintiff .is not entitled to recover for
gross negligence as· a matter of law.
We .have no specific objection to. Instruction No. 1.
The ·Court: The Court is going to grant Instruction No.1
as offered:

..

•

•

..

..

•

Vol. II

page 112 ~

.

.

The Court: Is thet·e any objection to Instruction No. 21
Mr. Rosenberger: The defendant, by counsel, objects to
Instruction No. 2 on the ground that the instruction is drawn
in such a manner as to indicate that a violation of statutory
duties is gross negligence and it duplicates some statutory
duties in that paragraphs 2 and 3 are the same thing. If he
didn't grant the right of way it was because he didn't keep
a lookout; in addition to that we do not believe that there is
sufficient evidence on which to base the dutv of W allower to
yield the right of way to Billy Rae Huffman. We don't
think the evidence is sufficient to justify that.
Vol. II
Now, in addition, .this instru<'tion is a finding
page 113 ~ instruction which does not contain the necessary
elements of gross negligence which the defendant
W allower would be responsible or liable in damages to the
plaintiff for and the jury could believe that he violated these
statutory duties but still not be guilty of gross negligence.
The Oourt: ·Doesn't the last paragraph state "if you believe these amount to gross negligence as de:finied in other
instructions'' Y
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Mr. Rosenberger: References to other instructions are insufficient, and I will find you the case on that. This instruction indicates that the mere failure to use slight care is gross
negligence.
The Court : Isn't it Y
Mr. Rosenberger: No, sir. It has to go further and indicate a callous disregard of the rights of others amounting
to complete neglect of their rights. Slight care might be no
more than a violation of ordinary care as this thing was written by violating the statute. I could just use
Vol. IT.
slight care and violate the statute and it would
page 114 ~ be ordinary negligence.
Now, thP case of Gale v. Wilber, 163 Va., 211;
175 S.E., 739, "the instructions were there drawn so that the
jury might conclude that if the defendant violated .statutory
duties and that that was negligence then they should find for
the plaintiff but the instruction must be read with Instructions 1 and 2 which define gross negligence", and the Court
said it was error to give those instructions in that way.
The Court: The reason they didn't give it was because
there was no evidence to justify it.
Mr. Rosenberger: And it doesn't properly define gross
negligence.
In addition to the objections which I have already stated,
the jury could easily find violations of these duties to keep
a proper lookout, or exceeding a reasonable speed, could be
gross negligence and I say exceeding a reasonable speed is an
improper definition, or ~f he just exceeded the
Vol. IT
speed limit of 35 miles they could conclude that
page 115 ~ would be gross negligence, based upon this instruction..
The Court: Provided it met the definition of gross negligence.
Mr. Rosenberger: I think when you have a finding instruction you should tell them what gross negligence is and if he
fails to exercise or if he were guilty of that sort of conductThe Oourt: You mean never mention the term ''gross
negligence'' but every time give the definition of it Y
Mr. Rosenberger: No. My objection to this instruction is
you have a violation of a statutory duty and if you believe
this is gross negligence then they are turned aloo.se to guess
what gross negligence is rather than defining what gross
negligence is and if he were guilty of that then he is liable.
Now, to come along and say ''didn't use slight care to .stay
within a reasonable speed and that was gross negligence then
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you find for the plaintiff", I say it isn't cured by
another instruction referring to gross negligence
~ because here we have got a violation of a definite statutory duty and all these people are use
to violations of statutory duties being reckless driving.
The Court: I will ask you, Mr. Daniel, what do you want
to do with it?
Mr. Daniel: I would like to have the instruction as offered.
It says "to use slight care" and it says "if you believe from
a preponderance of the evide.nce". I want that or 2 as offered.
I am satisfied with either one of them.
The Court: Choose the one you want. You are the one
offering them.
Mr. Rosenberger: One other objection I <lidn 't point out.
You might violate every one of those duties and not be guilty
of gross negligence.
The Court : It has to be a violation amounting to gross
negligence.
Mr. Daniel: Since question is raised about referring to
other instructions I would like to have this No. 2 as originally
written.
The Court: Have you ever had this instrucVol. II
tion given like this 1
page 117 ~ Mr. Daniel: I thought it had been given over
and over. I believe it was given in this last case.
I understand where you are a guest the host owes the duty
not to exercise ordinary care but at least slight care and if
he doesn't it is gross nE-gligence.
The Court: You claim failure to exercise slight care is
gross negligence, that they are synonymous terms?
Mr. Daniel: That i& right.
The Court: And you, Mr. Rosenberger, claim they are
notT
Mr. Rosenberger: Yes, sir.
The Court: I have always thought they were synonymous.
Mr. Rosenberger: We could very easily have a definition
of gross negligence if that were so, wouldn't have to go into
what it is, just say "didn't use slight care".
The Court: I never have had that question raised. Do
you want it, Mr. Daniel?
Mr. Daniel: Yes, sir.
Vol. II
The Court: If it is wrong I will look into it
page 118 ~ afterwards. I am giving Instruction 2 as originally offered without referring to the gross negligence.

Vol. II
page 116

114

Supreme Court of Appeals of Virginia

Mr. Rosenberger: It is understood that our same objections apply to No. 2 as now offered plus the fact that reading No. 2 as it is now written show.s that it does not contain
the necessary elements to fix liability on this defendant for
being grossly negligent. I think everybody understands my
objection is stated fully, the same one.s apply to the No. 2 as
originally offered and withdrawn, and I might state further
that this instruction, Instruction No. 2 as now offered, is in
conflict with the other instructions dealing with gross negligence so that the jury could not determine which instructions
they should follow.
The Court: I have never seen this given before but Mr.
Daniel says he has had it given.
Mr. Rosenberger: We except to the action of the ·Court in
giving Instruction No.2 for the reasons heretofore stated.
Vol. II
page 119

Note : Later on during the consideration of
these instructions Instruction No. 2 referred to
above was withdrawn and another instruction
numbered 2 was offered. Only the third draft of Instruction
No. 2 appears in the court papers or in this transcript.
~

The Court: We are now referring to the third draft of
Instruction No. 2. This one doesn't say ''as defined in other
instructions''.
·Mr. Rosenberger: It is understood now by all that my
objections stated to No. 2 as originally offered, as amended
a~d offered, and as amended again and offered apply to this
one.
The ·Court: Instruc.tion No. 2 as now offered will be
granted.
Mr. Rosenberger: We object and except to the action of
the court in granting- Instruction No. 2 for the reasons heretofore .stated.
·
Plaintiff's Instruction No.2 (Granted):
Vol. II
page 120

"The Court instructs the jury that the defendant, Sammy Wallower, Jr., in the Ol)eration of
the automobile, described in the evidence, owed
to the plaintiff, Linda F. Martin, the legal duty to use slight
care to perform or comply with each and all of the following
duties·:
~

"1. To drive the automobile so as not to exceed a reasonable speed under the circumstances and conditions then
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.existing, and in no eve:nt to exceed a speed of 35 miles per
~m;
..
'' 2. To keep a proper lookout for other vehicles using the
highway so as to avoid colliding with the same;
'' 3. To yield the right of way to the motor vehicle which
the defendant, Billy Rue Huffman, was driving.
''If you believe from a preponderance of the evidence that
· the defendant failed to exercise such care and such failure
amounted to gross negligence and if you further believe from
a preponderance of the evidence that such gross negligence,
if any, was a proximate contributing cause of .the plaintiff's
injuries, then you shall find a verdict in favor of the plaintiff.''

Vol. II
page 121

~

The Court: Is there any objection to Instruction No. 3?
Mr. Rosenberger: The defendant objects to No. 3 on the
ground that this instruction takes the issue of gross negligence away from the jury and in effect has the Comt telling
the jury the defendant is guilty of gross negligence. Also
.it is a finding instruction that does not contain the necessary
elements to fix the liability on the defendant. for gross negligence. It tells the jury that the failure to keep a lookout is
gross negligence, whereas that would be just ordinary negligence, and it say.s,-It says if they believe he failed to keep
a proper lookout he would be liable. That would only be ordinary negligence and wouldn't make him liable in this M,Se.
Now, this instruction refers to a proper lookout which is the
same thing that is contained in item 2 of Instruction No. 2,
the item to keep a proper lookout, and again we have an emphasis of a violation of statutory duties to lead
Vol. II
the jury to conclude it was gross negligence.
page 122 ~ The Court: What statutory duty is this instruction dealing with¥
Mr. Rosenberger: To keep a proper lookout. It · is the
same thing as drive with reasonable care, and this instruction makes it his duty to see absolutely whereas he is not an
insurer and he might have breached all of the duties mentioned in here and still not he guilty of gross negligence.
The Court: I think the jury could determine that failure
to use slight care to keep a lookout is gross negligence.
Mr. Daniel: I think a failure to use slight care is gross
·
negligence.
. The Court: I am going to give No. 3 as offered.
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Mr. Rosenberger: We object and except for the reasons
stated.
Plaintiff's Instruction No. 3 (Granted):
"The Court instructs the jury that where it was the duty
of the defendant, Wallower, to use slight care to keep a proper lookout for the plaintiff it is his duty not only
Vol. TI
to keep such a lookout but to take advantage of
page 123 ~ what it discloses and if he fails to do so he is as
guilty of gross negligence as if he had failed to
keep a lookout. Therefore, if you believe from a preponderance of the evidence that the defendant either failed to exercise slight care to keep such a proper lookout for the other
motorist, Huffman, or failed to exercise slight care to take
advantage of what such a lookout would or should have disclosed then he would be grossly negligent. And if you further
believe from a preponderance of the evidence that such failure, if any, was a proximate cause of the collision you should
find a verdict for the plaintiff.''
· The Court: Is there any objection to No. 71
Mr. Rosenberger: We object to Instruction No. 7 on the
ground that item 2 emphasizes disfigurement and refers to
the scars on the lady'.s face and that is a duplication of the
elements contained in item 1 which refers to bodily injury
and it emphasizes it and has the ·Court commenting on the
evidence. We had this morning counsel demonstrating the scars of this lady's to the jury himVol. TI
page 124 ~ self and then he had the surgeon come in and do
it the second time and we did not object because
we did not want to emphasize it and we think this instruc·
tion rather adds insult to injury.
The Court: The word "disfigurement'' ruay be in a sense
somewhat repetitious. It is different from the bodily injury
that the jury normally thinks of as a bodily injury, although
it is a bodily injury, and I have seen it in instructions that
the Court has approved so I am going to give No. 7 as offered.
Mr. Rosenberger: We except for the reasons stated.
Plaintiff's Instruction No. 7 (Granted):
"The Court instructs the jury that if you find for the plaintiff, Linda Falwell Martin, it is your function to determine the
· amount of damages that should be awarded her and in deter-

. .
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mining the same you must be guided solely by the evidence
and you should fix the amount at such sum as to you seems
·
fair and jllst compensation for the injuries and
Vol. II
damages proximately caused her by the alleged
page 125 ~ collision; and in arriving at the amount of damages to be awarded the plaintiff, you may take
into consideration any of the following items or elements of
damage shown by a preponderance of the evidence to have
been sustained by the plaintiff as a proximate result of the
accident and injuries sued for:
"(1) Any bodily injury or disability, the extent and character thereof;
.
"(2) Any disfigurement, the extent, duration and character thereof;
"(3) Any physical pain, suffering and mental anguish
that .she has already been caused to suffer and endure or that
she will likely and probably, with reasonable certainty, hereafter be caused to suffer;
'' (4) Any expense for medicines and medical care and
treatment that she has already incurred or will likely and
probably, with reasonable certainty, hereafter incur in a proper effort to be cured of her injuries or to alleviate the effects
thereof;
"(5) Anv inconvenience and discomfort that she has al~
ready sustained or will likely an:d probably, with reasonable
certainty, hereafter sustain;
Vol. II
"(6) Any financial loss that she has already
page 126 ~ sustained by reason of her inability to earn her
normal wages.''

•
Vol. II
page 128

•

•

•

•

~

The Court : We will now consider instructions
offered by the defendant. Is there any objection
to Instruction A Y
··
M:r. Daniel: No objection. · '
The Court : Instruction A will be given.
Defendant's Instruction A (Granted):
"The Court instructs the jury that the least showing-upon
which the plaintiff may recover against the defendant Wallower is that he was ~uilty of gross neglig-ence. which· was a
proximate cause of thP injuries of the plaintiff. There is a

...
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distinction between ordinary negligence an<l· gross. negligence
in that mere carelessness, inadvertence, lack of attention, failure to skillfully operate an automobile, to act intelligently,
or failure to operate an automobile at a low rate of speed
may constitute ordinary negligence. G~oss negligence, h9Wever,· is substantially and appreciably higher in magnitude
than ordinary negligence and means a complete absence or
lack of care to avoid inflicting an injury to the person 9f an' other and is such a heedless and reckless disregard of the
rights of another as to shock reasonable men. If you believe
from the evidence that Wallower was guilty of
Vol. It
negligence but· that such negligence did not show
page 129 ~ an utter disregar(i of prudence amounting to complete negle·ct of ·the safety of the plaintiff, · or
t};tat _such negligence did not indicate such heedless and reckles.s disregard of the rights of another as to shock reasonable
men; then the defendant, was not guilty of gro:ss negligence,
and you should return a verdict in favor of the defendant
Wallower."
--The :Court: Is-there any objection to BY:Mr. Dairlel: Instruction B · is repetitious and should not
be given.
·
- ··
'
The Court: ·Mr. Ros~nberger, how is B any di:fferent·from

AY
.
.
Mr. Rosenberger : B distinguishes certain acts which are

normally. ju~t ordinary negligence and it .shows that inadvertence· ·or misjudgirient ·niay be negligence but they are not
such negligence . as to' show utter disregard of prudence
amounting to reckless disregard of the rights of others.
· Mr. Daniel: Your Honor, at this time I.withVol. II
draw objection to B.
,
page •rs.o ~ The" G<>11:rt: I :will grant Instruction B .. ·
D~fini~antt_s ~structiori -B (Granted) : ·

·'•' The ·COurt 'in:striicts .tlie jul-y that· if. you belie:V.e from the·
evidence that the injuries of the plaintiff were caused ·alone
and only by certain acts of inadvertence and misjudgment
on the part of the defendant Wallower and not from :such
negligence . w.hich shows an utter disregard of prudence
am;outiting to ooinplete' neglect' o.f the safety ~f the pla1Iitiff,
ot, tARt such injuries' we:t:"e riot the proximate results ,of suc'li
neglig~hee' ·which ~ridicates
heedless and reckless disregard
of· ~~e· rights of a~other as 'should shock reasonabie' men, tneri .
the' defendant Wallower was not griilty.of. gl-oss negligence

a
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and ,you should return a verdict in favor of the defendant
W allower. ''
The Court: Is there a.ny objection to Instruction C?
Mr. Daniel: No objection.
The Court: The Court will grant Instruction C as offered.
Vol. II
page 131

~

Defendant's Instruction C (Granted):

' 'The Court instruct~ the jury that if you believe from the
evidence that the defendant Wallower operated the motor
vehicle in a lawful manner and used that degree of care
that a reasonable and prudent person would have used under
the same or similar circumstances, then he was not guilty of
gross negligence and you would return a verdict in favor of
the defendant Wallower.''
·
The Court: Is there any objection to Instruction D?
Mr. Daniel: The plaintiff objects to D as offered for the
reason that the first sentence in that paragraph is repetitious,
is covered by A and B and actually in effect by C and it keeps
emphasizing that aspect of gross negligence and it should not
be given.
The Court : The Court is of the opinion that Instruction
D does contain a principle not covered by. other instructions
but the fir~t sentence is repetition and therefore
Vol. II
the Court is going to refuse D but in lieu therepage 132 ~ of is going to give D-1 which is the same instruc•.
tion except the first sentence is left out.
Mr. Daniel: I have no objection to. D-1.
Mr. Rosenberger: . I object and except to the action of
the Court in refusing Defendant's Instruction D on the
ground that it is a proper instruction . covering the burden
of proof of gross negligence and in order to fully instruct on
thCr ·burden of proof we should say in there what gross negligence is.
D~endant's

Instruction D (Refused) :

,''The Court instructs the JUry that the basis of this action
against the defendant Wallower is gross negligence, which
is: that degree of negligence that shows an utter disregard of
Pl1ld!3nce amounting to complete neglect and is such a heedle~s ..and reckless disregard of the. rights of another as to .
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shock reasonab~e. men. The jury cannot infer gross.. ·negligence on the part of the defendant W allower froll!. the. mere
fact that an accident happened, as the mere. hapVol. II
pening of an accident places no responsibility
page 133 ~ on anyone and does not raise any presumption of
gross negligence or warrant a recovery against
the defendant Wallower. You should not return a verdict in
favor of the plaintiff based 'on conjecture, surmise or speculation as to what you think may have happened as the law
imposes upon the plaintiff the burden of proving her case by
a preponderance of all of the evidence. The jury should not
find a verdict in favor of the plaintiff against the defendant
W allower unless and until she proves .by a preponderance of
all of the .evidence that the defendant Wallower was guilty of
gross negligence, and that such gross negligence was a proximate cause of the injuries of the plaintiff.
"The Court further instructs the jury that if after hearing all of the evidence, the jury believes that the evidence is
equally balanced, or if the jury is uncertain as to whether the
defendant Wallower was. guilty of gross negligence and that
it appears as equally as probable that he was not guilty of
gross negligence as that he was, then the plaintiff has failed
to carry the burden of proof against the defendant Wallower,
and you should return a verdict in favor of the defendant
Wallower.''
Vol. II
page 134

~

Defendant's Instruction D-1 (Granted, as amended by the Court) :

''The Court instructs the jury that you cannot infer gross
negligence on the part of the defendant W allower from the
mere fact that an accilient happened, as the mere happening
of an accident places ·no responsibility on anyone and does not
raise any presumption of gross negligence or warrant a recovery against the defendant Wallower. You should not return a verdict in favor of the plaintiff based on conjecture,
surmise or speculation as to what you think may have happened as the law imposes upon the plaintiff the burden of
proving her case by a preponderance of all of the evidence.
The jury should not find a verdict in favor of the plaintiff
against the defendant Wallower unless ·and until she proves
by a preponderance of all· of the evidence that' the defendant
Wallower was guilty .of gro.ss neglig-ence, and that such gross,
ne~ligence was a. proximate cause of 'the injuries of the'·plain'-':
.
... . . .
. ,, . ..
.
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''The Court further instructs the jury that if after hearing
all of the evidence, the jury believes that the evidence is equally balanced, or if the jury is uncertain as to whether the defendant W allower was guilty of gross negligence and that it
appears as equally as probable that he was not
Vol. II
guilty of gross negligence as that he was, then the
page 135 ~ plaintiff has failed to carry the burden of proof
against the defendant W allower, and you should
return a verdict in favor of the defendant Wallower."
The Court: Is there any objection to Instruction E Y
Mr. Daniel: No objection to E.
The Court: The Court will grant Instruction E as offered.
Defendant's Instruction E (Granted):
"The Court instruct~ the jury that at the time and place
that this collision occurred, the plaintiff was an invited guest
riding in the automobile of the defendant Wallower, and
the defendant Wallower was not under the same obligation
to his guest to use the same measure of care as he would have
been to a passenger for pay. The driver of .such an auto- .
mobile makes no implied representation to a guest,. except:
"(1)

That he will net operate his automobile with gross
negligence nor knowingly or wantonly add to
Vol. II
those peri!s which ordinarily may be expected;
page 136 ~ '' (2) That he will not intentionally injure his
guests; and
"(3) That there are not known defects in the automobile
which would make its operation particularly dangerous.
Beyond this, all risks are assumed by the guest."

Vol. II
page 137

~

The Court: · The next one is J. Is there any objection to Instruction J?
Mr. Daniel: ··If your Honor please, the plaintiff objects to
Instruction J as offered on the ground it is covered by other
instructions, it is misleading and it is hard to tell what is
meant by that instruction and it keeps repeating over and
over instructions already given. 1 don't believe anybody on
the jury would be able to read that instruction and make any
sense out of it.
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· The Court: I refused J before on the ground it was repetitious and I am going to refuse it again on the. same
grounds, that it is repetitious and is covered by A and D-1.
Mr. Rosenberger: If your Honor please, the defendant objects and excepts to the action of the Court in refusing Instruction J because this is a finding instruction on behalf
of the defendant and contains his theory that exce.ssive speed
or failure .to keep a prop.er lookout may not be gross negligence and such language of slight care as to show
Vol. II
an utter disregard of prudence amounting to
page 138 ~ complete neglect of the safety of another, and we
don't have that in any of the instructions given.
As a matter of fact, a finding instruction for the plaintiff,
No. 2, merely says "failure to ·exercise slight care is gross ·
negligence'' and we are really being denied the defense on
our theory.
Mr. Daniel: I would like to state an additional objection.
It takes no notice whatever of the right of way of Huffman or
the failure of Wallower to yield the right of way.
Defendant's Instruction J (Refused):
''The, Court instructs the jury that if you believe from the
evidence that at the time and place that this collision occurred, the defendant Wallower operated the automobile at an
excessive speed under the facts and circumstances then and
there existing, and even if you should believe that he failed
to keep a reasonable lookout, then the defendant W allower
was guilty of negligence, however, if· you believe from the_
evidence that it is as probable as not that ·such
Vol. II·
speed or failure to keep a reasonable lookout .was
page 139 ~ not due to the lack of the exercise of slight care
so as to show. an utter disregard 'Df prudence
amounting to complete neglect Of the safety of another, or
.such heedless and reckless disregard of the rights of another
as should shock reasonable men, then the defendant Wallower
was. not guilty of gross negligence, and you should return a
verdict in favor of the defendant Wallower.''
The Court: Any objPCtion to Instruction Kf
Mr. Daniel: No objection. .
''
The Court : Instruction K will be given.
Defendant's Instruction K (Granted):
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"The Court instructs the jury. that at the time and place
that this collision occurred. it was the duty of Billy Rae Huffman to use reasonable care to" perform: each and all of th~
following duties :
'' (1)

To keep a reasonable lookout for other vehicles ;

and
'' (2)
trol.

To operate his· motor vehicle under reasonable con-

Vol. li
page 140

~

''The Court further instructs the jury that if
you believe. from the. evidence that Billy Rae
Huffman failed to perform any one or more .of his aforesaid
duties· and· that such failure was the sole proximate cause of
the collision, then you should return a verdict in favor of the
de~endant W allower."
The Court: Instruction L was ·withdrawn. Is there any
objection to Instruction MY
'Mr. Daniel: No objection.
The Court : The Court will grant Instruction M as offered.
Defendant's Instruction M. (Granted):·
· ''The Court instructs the jury·that if you believe from the
evidence that ·at the time and place that this collision occurred, Billy Rae Huffman saw, o·r in· the exercise of reasonable
care should have seen, the automobile .driven by:the defendant.
W allower approaching the intersection: where the collision
occurred and despite such knowledge· .drove :his· automobile
into the intersection· and into the· line of travel
Vol. II
of the .Wallower automobile, when he knew, or
page 141 ~ by the exercise of reasonable 'care should have
_· known, that a collision would ·result, then Billy
Rae ·Huffman was ;guilty- of·· negligence, and if you believe ·
fronl'the evidence that such negligence was the sole proximate
cause of the collision; · theri v011 · Fthonld · rPtlrrn a verdict in
favor of the defencl::~nt Wn]lp·wer."

•

•

•

•

•

•
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page 142}
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Mr. Rosenberger: If your Honor please, the defendant,
by counsel, moves the court to set aside the verdict •of the
jury and to enter a judgment for the defendant ·wallower,
ftOO abstoote veredicto, or in the alternative to grant the defendant a new trial on the grounds that the verdict is contrary to the law and the evidence and without evidence to
support it; for the action of the Court in refusing to strike
the plaintiff's evidence at the conclusion of the evidence; for
the action of the Court in granting any instructions for the
plaintiff; and for granting plaintiff's instructions 2, 3, 7 and
8 ; and to the action of the Court in refusing to grant defendant's instructions D, J and K. We will be glad· to
furnish you a copy of the transcript of evidence.
Vol. II
page 143 ~ The Court: I do feel· it is a close case and I
would like for the evidence to be written out and
a memorandum furnished me by you and then let the plaintiff file a memorandum giving him an opportunity to go into
the law. The question that concerns me most is a law question. Of course, there were exceptions to instructions and I
would like to have authorities on tho.se too from both sides. I
will take the matter under advisement. I don't like to put ybu
on terms but I would like to get the matter disposed of. Mr.
Rosenberger, how about the first day of the November term
and then, Mr. Daniel, after that would two weeks be sufficient
time?
Mr. Daniel: Two weeks is plenty.
The Court: Mr. Rosenberger will have a week thereafter
to answer in rebuttal to you. That is the first day of the
November term, then two weeks thereafter for your reply and
then a week thereafter for this rebuttal.
Mr. Coffey: If your Honor please, I would
like to join in Mr .. Rosenberger's motion to set
Vol. II
page 144 ~ aside the verdict for the reasons ~:;~tated by Mr.
Rosenberger.
.

.
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