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MJI'ICN FOR DECLARATORY JUro1ENT 

Plaintiff, S. L. Nusbaum & Company, Inc. , hereby 

moves for a Declaratory Judgment pursuant to Section 8.01-184 et 
. 

seq., Code of Virginia (1977 Rep. Vol.), against St. Paul Fire and 

M:rrine Insurance Company, on the grounds set forth below: 

1. Plaintiff, S :. t. Nusbaun & Company, Inc. (''Nusbaum'') , 

a corporation org~ed t.mder the laws of the State of Virginia having 

an office and principat·place of business in the City of Norfolk, 

Virginia, is engaged in the real estate business. 

2. Defendant, St. Paul Fire and Marine Insurance Company 

("St. Paul"), a corporation organized t.mder the laws of the State of 

Minnesota, having an office in the City of Norfolk, Virginia, is duly 

qualified to do and transact business in the State of Virginia and 

fully empowered to ex.e~te liability insurance policies of the general 

character hereinafter described. 

3. An actual controversy of a justiciable nature exists 

between plaintiff and defendant involving the rights and obligations 

t.mder a contract of professional liability insurance which may be 

determined by a judgment m1.der this IIDtion, without other legal pro­

ceedings. 

4. On July 30, 1977, Nusbaum, to protect itself from 

liability, entered into an insurance contract with St. Paul. At that 

t~, St. Paul issued to Nusbaum a professional liability policy No. 

581JM3458, (a copy of which is attached hereto as Exhibit "A") for 

a period of one year. 

5 . Nusbaum paid the initial annual premium of $454.00 at 

the inception of the policy and thereafter paid the required arnmal 

premiums to renew the policy. At all times herein pertinent said 

policy was in full force and effect. 1. 
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6. By said contract, St. Paul became obligated to pay 

damages and defend Nusbaum against claims m:~.de during the policy period 

arising out of any negligent act, error or omission in the conduct of 

Nusbaum's business as real estate agents, with certain enumerated 

exclusions. 

7. In the course of Nusbaum's business as real estate 

agent, a NUsbaum employee negotiated and consummated a lease ·with Brady 

Investment Corporation (''Brady"), for premises located at Hilltop North 

Shopping Center in the City of Virg:inia Beach, Virginia . 

8 . Subsequently, Nusbaum was sued by Brady f or an alleged 

~srepresentation by the aforesaid Nusbaum employee during the course 

of negotiating the lease for said premises. St . Paul defended NUsbaum 

against the suit, which was dismissed by Order sustaining Demurrer entered 

by the Circuit Corut of the City of Virginia Beach on September 18, 

1979, in the suit entitled SuSu Developers v. Brady Investment Corporation 

t/ a Unsinkable Sub Sh:>p. 

9. By letter of October 1, 1979, St. Paul infonned 

Nusbaun that under St . Paul's reservation of rights, it no longer 

intended to defend Nusbaum against any claim by Brady. 

10. On October 11, 1979, Brady filed a M:>tion for Judg)llent 

against Nusbaum alleging substantially the same claim as before in a 

different fonn. Since that time St. Paul has been unwilling to assume 

Nusbaum's defense against Brady's claim, and at the present time 

the Brady action is pending. 

11. Until St. Paul ' s obligations tmder the insurance policy 

are judi~ially interpreted as requested herein, Nusbaum will have to 

employ additional counsel and will not know the limits of its possible 

exposure. 



WHEREFORE, plaintiff prays as follows: 

1. That the Court enter a declaratory judgment construing 

the provisions of the policy attached hereto as Exhibit "A" and 

determining the respective rights and liabilities of the plaintiff and 

defendant thereunder with respect to the aforesaid claim against 

Nusbaun. 

2. That plaintiff be awarded attorney's fees, its costs 

~ and disbursements incurred herein and such other and further relief 
.., 
;~ 

as may be warranted under the circtmStances . 

S. L. NUSBAU1 & CCMPANY, INC. 

Byof~c- -J. cl ~ 
Of Cotmsel 

· da S. Laibstain 
--....~o-n .LVF1IEIMER, NUSBAUM, MCPHAUL & BRENNER 

1010 Plaza One 
Norfolk, Virginia 23514 
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! \.v. . . 7( I· .·J·- ~A r,, I D.(_ 

rota\ ~~j -->- .::-- _....:.-:-33~~~"r~~=---
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L •l~~· · \ .Jiou E Jtpcn~~ 
PaocJ Outstandtng 

No. 
Cl. ~.M ... .-.SUREOANDR(l't'i);4ft"li"D·~u"e11 8 l t 

~ S. L. Nuebaum & ~ . -----L--------~~--------~--------~---
s 922 Maritime Tower 
~ P.O. Drawer 2491 

Premtum Audit Engineering 

E Norfolk, Virginia 
0 

23~1 
Audot copy ~~111 

to Audit rJ Requested _____________ _ 

• 

Tidewa tar Ina. A&euc.y, 1ae. 
P.O. aox 12186 

AUTO-C~S . 
, TOYesONo DEP Audit Cancell~ 

Ordered-----------­

Eng. Serv. ----------
A 
G 
E 
N 
c 
y 

------~------~Cane. ---------------Date 

»orfolk, Vir&i•ia 
I 4502S9 . ..; 

23~1 
AUG 08 1977 

A. KA~NES 
AUD IT PERIOD : (If applicable) 
Annual unless otherwise Uated 

• 

F rom 

'7/'JO 
The business of the N•med Insured is: 

bal Z.tate 
• 12:01 A.M., Standard Time t the address of the Named Insured. 

$ 

Deposit 
Premium 

$ 

Automobile premiums are for one year only. Additional years will be computed at the Company's prevailing rates. c;.). J 
The Named Ins ured is: 0 Individual ; 0 Partnership; 0 Joint Venture; ~ Corporation; 0 (Other) _______ ___ __ 

lort insurance afforded is only with respect to those Coverage Forms for which an X is shown in the approprillte box. 

COVERAGE FORMS LIMITS OF LIABILITY ADVANCE 

"'""c Automob1le Liabollty 0 Bod1ly lnrury- Each Penon s PREMIUMS 

Coml)ft!hen51ve Automobile L1abillty 0 Bod1ly Injury - E•ch Occurrence s 
Prop;,ny Damage - Each Occurrence $ s 

Automo!J1Ie Med1cal Paymenu 0 Each Perwn s s 
Protec110n Agams l Umnsured Mo tonsts 0 See Co verage Form a nd Schedule s 
~o<uromob1la Physoe~~l Dama_lll! 0 S ee Coverage Form and Schedule s 
Cu11age 0 S..e Coverage Form and Schedu le s 

- 0 See Coverage Form or Endorsement s 
Each Occurrencl! ' Aggregate 

Comprehen51V8 General Loabrlity 0 Bodily Injury ' $ $ 

Prop;,n y Damage ~ s 
Owners'. Landlords' and Tenanu ' L iabilrty 0 Bod1ly tnrurv $ ~~~ $ 

Property Damage $ ~- ~ 
Manufacture"' and Contractors' Liability 0 Bochly Injury $ s 
Contract~! Liabilrty 0 Property Damage s s 
Property Damage coverage is not included u nless a limit of hab1lrty rs shown . : 

tl an " X " is inserted rn the box oppo5ite one of the foltowmg optoonal exclusions. than 
5uc:h exchnoon . a1 set forth in the Coverage Form, shall apply to the onsurence afforded. 

E xclusoon: 0 1 - Explosion 0 2 - Collapse 0 3 - Underground Property Damage 

Each Person Each Accident 

Prem1ses Med1cal Payments 0 s $ $ 

Aggreyata 

Peownal Injury Liab:tuy 0 $ $ -· ' 
0 See Coverage Form s ;,.-- . .. Comprehens1ve Personal Insurance 

-hofuaf..cmal Lldility ~ Sea Coverage Form 21U.A.~ sll98 . .,' !I r:;LI 
0 See Coverage Form s\./ --
0 See Cover.ga Form $ 

Endorsement s made part of this Polrcy at time of 1nue : (Identify by form number or t itlal $ 

--
4 ocr t7 1979 ~ 

/8/77 dllll 
Co unterSigned at 

____,,......-.....,....,...---~· RCVD 45G 
Au I hOflled Repr .,selllllllve Counter .. gnarure Date,....o 

16101 SLO Fl•v. 3 · 74 Pflnted on U .S.A . 
UND ERWRITING COPY 



fmper1y & Uabchty 
Insurance 

581JM3458 

REAL ESTATE AGENTS ERRORS AND OMISSIONS 
COVERAGE FORM - tLAIMS MADE 

For attachment to the St. Paul Liability Policy 

PART J 

Subject to all of the provisions of this Coverage Fonn and the Policy to which it is attached, the Company agrees with the Insured as loll llws 

SCHEDULE 
1. Name and Addren of Insured (If other than as shown In Item 1 of Declaretlonsl 

-·2 . Limits of Liability ) 3. Retroactive Date 4 . Deductible Amount ! !> Premoum 
• Subject to Condition l(a) I · 

EACH CLAIM AGGREGATE I 

./ I v . ,-· II (B_-v ~ ThrM times the / ... . 
S 100,000 '""'1111111 dollar amount shown 7 30/77 S 2, 000 : S 298 • 
6 . COVERAGE IS ALSO PROVIDED FOR THE CONDUCT OF THEIR BUSINESS OF EITHER OF THE FOLLOWING THAT IS t.<~O WoTH AN ··x·· 

AS REAL ESTATE COUNSELORS APPRAISERS OF REAL PROPERTY 

TO OUR POLICYHOLDERS 

This Is a "claims made" roverage Form. It only covers claims arising from negligent ~ c ts . errors ''r nmissit'm wh k h ,,,·, ur ~uht'4Urn: 
to the retroactive date indicated and then only to claims first made within the provisions Clf thr Pnlic~ whil~ thi~ C't•vt'r:J~·· honn 1< ;1 . 

force. No coverage i~ afforded for claims first made after the termination nf this insurance unlcs~ ~nd "' tht• l'Xtt'nt that R<'J'" I 'Ia~ 

Endorsements are purdtased in accordance with Condition 3 of this rnverage Form. Plrasc rcvicv. thr Pnlk~ (Jrefull~ . 

254~~ f. If. 8 ·76-Prtnlll!llt' IJ.S. A. 



Propt !fTV & lldl.Jthry 
lnsurc,.tnce 

'. 
alliH.: hm~:nt tu tht! St. Paul Loai.Jtloty Puioc y ( 

N u t.u n of>l~•~ wothuu\ l'<ot1 

Sub)Cc.:t to aJI ol tht! pruvtliions of this Coverage Form allll the l'olicy to which it is alla.:hed, the Company agree!> wlllo the ln~urcd a~ follow!> · 

SCHEDULE 
I :·-~i~;~- A"d"Or"e-;;-o; i"n$u".:e<i "(li"Z.Inei "in ... n . . ... no w·,; In ti .. m i . of Oec.l•r•t.lomi 

2 Lo:nlt~iitty ------ - --------- · · · ------~Retroactive Dale 4 . Oeouctlble Amount · -""5."P.~m-------
Sub)ect to Condition l(a) 

EACH CLAIM AGGREGATE 

1 00 DOD ~~ Three tomes the 7-30-11 2, 000 • 
S ' __ :__ ~dollar amount shown S S 

454. 

6 . COVERAGE IS ALSO PROVIDED FOR THE CONDUCT OF THEIR BUSINESS OF EITHER OF THE FOLLOWING THAT IS MARKED WITH AN "X" . 

~AS REAL ESTATE COUNSELORS ~AS APPRAISERS OF REAL PROPERTY 

TO OUR POLICYHOLDERS 

This is a .. claims made" Coverage Form. It only covers claims arising from negligent ads, errors or omissions which occur ~ubse4uent 

to the retroactive date indicated and then only to claims first made within the provisions of the Policy while this Coverage Form is in 

force . No coverage is afforded for claims first made after the t erm ination of this insurance unless and to the extent that Reporting 

Endorsements are purchased in accordance with Condition 3 of this Coverage Form. Please review the Policy carefully. 

:.':0485 Ed. 1 -76 Printed In U.S.A. COMPANY COPY 
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RENEWAL CERTIFICATE . ~~ s D rV 1 · 
RENEWAL PERIOD -- --- - - f Y f'>roFPOLicY- --------- --J\~~-POLICY NO . -----

7-;~0-m7B l . 1-;~-19 Profession~: Liability .. _ ····-· --_~!~~l5'i11J~J458 
P1epatd Renewal P1emtum : ISum lnsu1ed II poltcy 1s 011 a 3 yea1 ms,t.~II"'I!Wlt bas.·!f.iXemtum 1s P•r•ble 

P1ope1ty J Gen . L1abtltty 1 Automobile (II Chaneed) At Inception 2nd th18~ 1 • · 3Jd Yea1 

s $ 454. __l_ $ s J _l 
---NAME AND MAILING ADDRESS OF iNSURED- · -· ~-- ___ _ $ .;.. ___ _ 

• S. L. Nusbaum~ Co., Inc. 
922 Maritime Tqwer 
P. U. Drawar 2491 
Norfolk, VA 23501 

• 

• 

Fo1 Casualty Depa1tment Use Only -· - ·-- .. ··- -. ·-·· ·- · .. - ·- . - .. ... .... - ·-- . .. 
AUDIT IHSPECTIOH 

Requested 

oliirnd _ ____ --- -- --

_ __ ..u._ ___________ _ 

In constde1at1on of the 1enewal p1emium t-we above numbered policy IS 1ene1'1.ed for the peliod specified , subject to the te1ms and con­

dtttons the1eo f , except as he1ein;;atte1 p1ov ided: 

Exceptions: 

If dulina the policy period (prior to the issuance of this Certificate) , the Company ' s rules were revised so as to extend 01 broaden the 

insurance afforded by said policy without additional premium, s11ch extended or broadened insurance shall inure to the benefit of ttle 

Insured under this Renewal Certificate. 

IN WITNESS WHEREOF ,the Company has caused this Ce1t1ftcate to be s1ened by 1ts Pres tdent and Secretary but thts Certificate shall 

not be valid unless counte•s•ened by • duly autho11zed teptesentattve of the Company . 

AGENCY NAME AND ADDRESS 

• Tidewater Insurance Agency, Inc • 
P. U. Box 12186 
Norfolk, VA 23502 
450259 . 

• 

~u__q fAfL_·~ 
Prni4nrt. 

Autho t i ted Reptesentattve 
5-19-78 CIJH 

Counters•en Date Countetst~tned At 

7. 

. ___ JJND!:JW.!HJ:!NG - ------ --- --

- - ---- ------



.---- ---- -
for Casualty Department Use Only -------- - --- -- ·--- ---

AUDIT IHSPECTIOH 
• • 
S.L. Nuabaum & Company, Inc. 

Annual -- · 
Requested 922 Maritime Tower 

PO Drawer 2491 ' 
Norfolk, VA 23501 Interim Ordere d 

• 
Canc'd. Canc'd. 

In consider~tion of the renewal premium the above numbered polrcy is renewed for the period speciried, subject to the terms and ct.n· 

drtrons thereof, except as hereinafter provided: 

E aceptions: 

If durin& the policy period (prior to the iuu1nce of this Certificlte), the Comp1ny' s rules were revised sou to extend or broaden the 

rnsurance afforded by said policy without 1ddition1l premium, such extended or broadened insu-rance shall inure to the benefit of the 

Insured under this Renewal Certificate. 

IN WITNESS WHEREOF, the Company has caused this Certrfrcate to be sianed by its Presrdent and Secretary but this Certrfrcate shall 

not be valid unless countersianed by a duly authorized representative of the Company . 

AGENCY NAME AND ADDRESS 

·Tidewater Ina. Agency, Inc. 
PO Box 12186 
Norfolk, VA 23502 
450259-5 

1 3~7:1 A C. V tl 7 4 ?r u ttftct 111 U .!i. A 

• 

UNDERWRITING 

Authorized Representatrve 
6/6/79 ph 

Counters ien Date 
-~ 

Countersrgrred At 



·. ·::RAGE ' 

"~ ?n behalf of the }nsured all sums which the Insured shi!ll become legully obligated to pa; as money damages (other 1 han exemplary 
rut1ve dam.~ges), becau~e of any claim or claims first m:Hle against the Insured <l ut ing the policy period. :IJi .;ing nut of :m~ n .:-~llf\'lll 

· rror ·::>r omiSSIOn , occurnng subseque'nt to the retroactive date, in•the cnmluct of 1 he Insured's business as reall·sta tc a)!l' JJ ts. :wd cJu,rd 
·•e Insured or any other person for whose acts the Insured is legally liable, except as exduded or limited hy the terms . l'\IIIJllJ1' nS .md 
·JSic ns applicable to this Coverage Form. 

~ pi as excluded ~r limited by the tenns, conditions and exclusions applicable to this Coverage Form, the Company shall have the right 
duty to . d_efend Jn the ln~ured's name and behalf any suit or proceeding against the lnsu~ed alleging money damages {other than cxcm­

Y or purut1ve damages) whtch are payable under the terms of this Coverage Forni, even if any of the allegations of the suit ur proc:eedinl! 
groundless, false or fraudulent, and the Company shall have the right to make such investigation and settlement of :1ny claims, :md any 
s or proceedings arising in connection therewith as m:1y .be deemed expedient by the Company. The C'omp:1ny shall not he ohhJ:aled to 
any claim, judgment or award, or undertake to continue·defense of any suit or proceeding after the limit of the Company\ hahil ny lm 

~n exhausted by payment of judgments, awards or settlements. 

·. clu~ioru. 

1is Coverage form and the insurance provided hereby shall not apply to any clllim, or any suits or proceedings :~risin£ in con nedion 
•crewllh, nor t~c defcn ~c thercrJf nor the p<~ y•m:nt of any amount with respect thereto, if and to the extent the cl;,um: 

1) uri scs out of or in conn cction·.with any dishonesty, intentional fraud, criminal or malicious ac t, libel or slander; 
I arises out of or in connection with any bodily injury to, or sickness, d isease or death of any person, or injury to or dest ruction of any 

t:mgible property including the loss of usc thereof; 
l .arises out of or in connection with the failure to effect or maintain adequate insurance; 
l arises out of or in connection with operations performed by the Insured under a writ ten management agreement or <~ny )i t uallon "'here 
_ the Insured acts in a supervisory capacity for a building owner; 
l arises out of or in connection with the management or sale of property developed, constructed or mmed by the lnsurrd. or an~ firm 

or corporation in which the Insured has a financial interest, or by any firm coming under the same financ ial control as the Named lmured: 
ames out of or in connection with any Insured's activities as an underwriter, sponsor, partner, joint or co-venturer or member in any 
real c~tate partnership, vep; ure or syndicate; · 

c ~ arises out of or in conneOi ion with any allegation of fraud or misrepresentation under state or fed eral law concerning th: purchase or 
sale of securities. -'' 

EDUCTIBLE 

is agreed that the Company's obligation to pay money damages on behalf of the Insured applies only to the <~mount of money tl arna~e~ 
1 excess of any deductible amount stated in the Schedule. · · 

fhe terms of the Policy, including those with respect to (a) the Company's rights arid duties with respect to the defense of suits or pro­
~eedings and {b) the Insured's duties in the event of an occurrence, apply irrespective of the application of the deductible amount. 

The Company may pay any part or all of the deductible amount to effect settlement of any claim or suit or proceeding arising in connection 
therewith, and upon notification of the action taken, the Named Insured shall promptly reimburse the Company fur such part of the de­
ductible amount as has been p~9 bythe Company. 

PERSONS INSURED 

Each of the following is an Insured to the extent set forth below: 

(a ) if the Named lns~red designated in the Schedule of this Coverage form is an ind.ividual: the person so designated. · 
(b) if the Named Insured designated in the Schedule of this Coverage Fonn is~ partncrship1 the partnership so designated :Jnd any partner 

thereof but only with respect to their liability as such; . • 
(c) if the Named Insured designated in the Schedule of this Coverage Form is other than an individual or partnersh ip. the org:miza tion so 

d.!signated and any executive officer, director or stockholder thereof but only while acting within the scope of their duties as such ; 
(d) any person who is an empluyee of the Named Insured hut only while ading within the scope or their tlutics as ~m-11: ' 
(c) any person who previously qualified as :~n Insured under subparagraphs Ill. (b), (c) or (d) of this Ct•vcraf!e Fo1111 prior lu tcrnunation 

tl f the required relationship with the Named Insured hut only for negligent <Jets, errors nr omissiuu-. whi.:h <H:cun~·tl ~uhwqucul lo the 
retroactive date applicable to the individual person and prior to the termination of such relationship. · 

POLICY PERJOD- TERRITORY.. . . . . . 
This Coverage Form and the insurance provided hereby only applies to negligent act~ . errors or omissions which occur within thc_lJnit~d . 
States of America, its territories or possessions or Can ad<~ subsequent to the retroactive date .st<~tctl in th.: Sd•etlulc ;md th~· 11 nnly II ~:tum 
is lirst made during the policy period or a reporting period purchased _in accord am:e with Condition 3. 

The following provisions shall <~pply in determining whether a cl~im is first made during the policy period or :t reporting period: 

(a) If during the policy period or a ~eporting period (if purcilascd)_ the _Insured sh~ll have knowledg~ or bccqm~ aware_ of any n.:-ghge:t:i~t , 
error or omission covered hereby, which may subsequently giVe nsc to a cla1m and shall, dunng the pohcy pcnod or su~h rep . g 
period, give written notice thereof to the Company in accordance with Condition S(b} ~1) of this Coverage form, then sudl nollce 
shalLb~_onsidered _a claim made hereunder within the policy period or such reporting penod. 9 



u n Uc J t:•:~ l \. vc ;Ji:,C J v .. ~. ~ , ..;, ,) &.h. '"" "·: '-HJ J .. HIJl) vn u. •• ~.- j, ,.,. l , U l . ,.J ' ~ ~ v . .. ~.-. "H I\ 1 ~ . .• \ :'-• · · •. u. a c.. • · • t · ~t l-. .. ~ h.: r' i ll~ C:J l l 
subsequent to the policy perioC~ svr:f .10rting period for mo ney dam2g~ s. r'f"Jing lty•n .the s; -ne or relate~ negl 1~ent acts, errors 
or.omissions shall be considere!'~a '.he claim ·which was first made dunng t~f · penod or such report1.1g pcntid. 

A clai'm ":;hall- be considered to be first mauc: when the Company first receives notice of \.,c ~!aim or :of an occurrcn.ce which ,may subse· 
quently give lise to a claim. (sec Co ndition 3 fur Insured's rights to have Reporting Endorsements issueo.) · / 

... 

CONDITIONS 
: .., 

·. 
DEFINITIONS ~ ·4 ... 

(a) "Retroactive date" means the date shown in Item 3 of the Schedule of this Coverage Form. However, with respect to an lnswed who 
becomes an Insured under this Coyerage Form subsequent to the retroactive date shown in Item 3 of the Schedule, the retroactive date 
for that Insured shall be the same as that subsequent date. . . · 

(b) .. Policy Period" means the period of coverage commencing on the retroactive date shown in Item 3 of the Schedule of this Coverage 
Form and ending upon the effective date of termination, expiration or cancellation of coverage under this Coverage Form, and speci­
fically excludes any reporting period purchased hereunder . . 

(c) "Policy year" means each consecutive annual period of the policy to which this Coverage Form is attached. 
(d) "Reporting period" means the period of time stated in the "reporting endorsement" for reporting claims or suits or proceedings arising 

in connection therewith, whith arise out of negligent acts, errors or omissions which occur subsequent to the retroactive date and prior 
to the end of the policy period. 

LIMIT OF LIABILITY 

The Limit of Liability stated in the Schedule as applicable to "each claim" is the limit of the Company's liability for all money damages 
arising out of the same or related negligent acts, errors 'or omissions without regard to the number of claims, demands, suits, proceedings 
or claimants. If additional claims are subsequently made which arise out of the same or related negligent acts, errors or omissions as a claim 
already made, aU such claims, whenever made, shall be considered first made within the policy year or reporting period in which the earliest 
claim arising out of such negligent acts, errors or omissions was fust made, and all such claims shall be subject to the same limit of liability. 

If the Named ln~ured applies fur reporting period(s) in accordance with Condition 3, the limit of liability stated in the Schedule as appli­
cable to "each claim", at the time the policy is terminated, is the limit of the Company's liability for all claims arising out of the same or 
related negligent acts, errors or omissions, which are fust made during each reporting period. 

The limit of liability stated in the Schedule as "aggregate" (which amount shall be three times the dollar amount shown in Item 2. o(the 
Schedule of this Coverage For,m) is, subject to the above provisions respecting " each claim", the total limit of the Company's liability for 
all money damages and claims expenses arising out of claims first made during each policy year or during each reporting period. 

The inclusion in the Coverage Form of more than one Insured shall not operate to increase the limits of the Company's liability. 
. . . 

REPORTING ENDORSEMENT 
In the event o f termination of insurance either by non-renewal or cancellation of this policy, or termination of a reporting period the Named 
Insured _shall have the right upon payment of an additional premium (to be computed in accordance with the Company's rules, rates, rating 
plans and premiums applicable on the effective date of the endorsement) to have issued an endorsement(s) pro viding additional reporting 
pcriod(s) in which claims otherwise covered by this policy may be reported. The limits of liability shown in Item 2 of the Schedule of this 
C.ovcr;tge Form ;tt the lime this insuram:e is terminated shall be the limits applicable to each reporting period. Such right hereunder must, 
however, be exercised by the Named Insured by written notice not later than thirty (30) days after such terminat ion date . 

ARBITRATION 

The Company shall be entitled to exercise all of the Insured's rights in the ~hoice of arbitrators and in the conduct of any arbitration pro­
ceeding involving a claim covered by this Coverage Form. . ·. . 

AMENDED POLICY CONDITIONS 
{a) Cond!t!on 1,, 2 and 3 do not· apply to this Coverage Form. 
(b) ConditiOn 4 IS amended to read: . 

Insured's Duties in the event of an Occurrence, Claim or Suit or Proceeding. 
I . Upon any Insured obtaining knowledge or becoming aware of any negligent acts, errors or omissions w4ich may subsequently give 

rise to a claim against any Insured written notice containing the fulfest information obtainable with respect to the circumstances 
out of which it arose , including the names and addresses of the clients served, the nature and extent of the services rendered or 
which snould have been rendered and the nature and extent of the ~ype of claim or claims anticipated, shall be given by or for the 
Insured to the Company or any of its authorized agents as soon as practicable. . 

2. If any claim is made or any suit or proceeding arismg in connection therewith is brought a~ainsl any Insured, the Insured shall im· 
mediately notify the Company of the nature and extent of each and every threat , or advice of any intention to hold any Insured 
liabl~ , and every demand, notice summ,ons or other process re.ceived.by any. Jnsu~~d or any Insured's representative, and shall im· 
mediately forward to the Company cogtes of any of the foregomg which are m wntmg. · 

3. The Insured shall cooperate with the Company and, upon tl}e Com{>any's request, assist in making settlements, in the conduct ol 
suits and proceedings arising in connection therewith and in enforcmg any right of contribution or indemnity against any perso11 
or o rganiz:!lion who may be liable to the Insured because of damages with respect to which insurance is afforded under this policy 
and the Insured shall attend hearings, trials and proceedings and assist in securing and giving evidence and obtaining the attendance 
ofwitnesszs. The Insured shall not,except at his own cost, voluntarily make any payment, assume any obligation or incur any expense. 

(c) Condition 6 is amended to read : · 
Other lnsur.mce • . ·· ._ 
If the insured has other insurance against a claim covered by this Policy the Company shall not be liable under this-Policy for a ·greatel 
proportion of such claim than the limit of liability stated in the Schedule bears to the total limit of liability of all valid anti collectible 
Insurance against such claim. · r 

(d) Condition 7 is amended to read: • 
Subrogation _ · 
In the event of any payment under this Coverage Form the Company shall be subrogated to the extent of such payment to all the 
Insured's rights of recovery therefor ag:tinst any perso n or orgamzalion (excluding employees of th~ Insured) and the lnsu~d sha! 
execute und deliver instruments and papers and tlo whatever else is necessary to secure such rights. The Insured shall do nothmg aft~1 
loss to prejudice such rights. ' · 

1.0 ·2· 
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ANSWER 

Now comes the Defendant, St. Paul Fire and Marine Insur-

ance Company, by counsel, and in response to the Motion for 

Declaratory Judgment filed by the Complainant states as 

follows: 

1. The allegations contained in Paragraphs 1 through 

5, inclusive, of the Motion are admitted. 

2. In response to the allegations contained in Paragraph 

6 of the Motion, Defendant states that the insurance contract 

in question speaks for itself. 

3. With respect to the allegations contained in Para-

graph 7 of the Motion, the Defendant denies such allegations 

with the exception that it admits that a Nusbaum employee 

negotiated a lease on behalf of SuSu Developers, a Virginia 

general partnership and owner and developer of Hilltop 

North Shopping Center, with Brady Investment Corporation 

("Brady"). 

4. The allegations contained in Paragraphs 8 through 

10, inclusive, of the Motion are admitted. 

5. In response to the allegations contained in Para-

graph 11 of the Motion, the Defendant admits that Nusbaum 

will have to employ its own counsel in defense of the suit 

filed against it by Brady and denies the remaining allega-

tions of that paragraph. curT coUR'r . ,~tOO 
~IR ..ul.~~]r..'-v -'-=zr·, 
Filed .. ~ .. A,...._...\,l, 
i~Y:~ ..... 

,.n_n.. 
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AFFIRMATIVE DEFENSES 

Defendant alleges the following affirmative defenses 

in response to the allegations contained in the Motion for 

Declaratory Judgment: 
FIRST AFFIRMATIVE DEFENSE 

6. Defendant states that the l1ab1lity policy in ques-

tion contains a specific exclusion excluding any claims 

arising " out of or in connection with • any 

situation where the Insured acts in a supervisory capacity 

for a building owner." 

7. That the Insured, S. L. Nusbaum & Co., Inc., was 

employed in a supervisory capacity by the owner of Hilltop 

North Shopping Center when the basis for the subject claim 

arose. 

8. That accordingly, Complainant's claim is not within 

the coverage afforded by the policy in question. 

SECOND AFFIRMATIVE DEFENSE 

9. That the liability policy in question contains an 

exclusion for any claims which " arise out of or in 

connection with the manageme nt or sale of property developed, 

constructed or owned by the Insured, or any firm or corpora-

tion in which the Insured has a financial interest, or by 

any firm coming under the same financial control as the Named 

Insured." 

10. The the officers and directors of the Complainant, 

S. L. Nusbaum & Co., Inc.,are general partners in SuSu 

Developers, the owner of Hil ltop North Shopping Center. 

11. That accordingly, Complainant's claim is not 

within the coverage of said liability policy. 
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THIRD AFFIRMATIVE DEFENSE 

12. That the subject liability policy contans an 

exclusion for any claims arising " • • . out or of in 

connection witb any Insured's activities as an underwriter, 

sponsor, partner, joint or co-venturer or member of any 

real estate partnership, venture or syndicate." 

13. That the officers and directors of the Complainant 

are general partners in SuSu Developers, which developed and 

owns Hilltop North Shoppin9 Center. 

14. That accordingly, Complainant's claim is not 

within the limits of coverage of the subject liability policy. 

WHEREFORE, the Defendant requests that the Court 

declare that the Complainant is not entitled to any coverage 

under the subject liability policy under the circumstances 

as set forth in the pleadings and that it be awarded its 

attorney's fees and costs incurred in this matter. 

James C. Howell 

ST. PAUL FIRE AND MARINE INSURANCE 
COMPANY 

Willcox, Savage, Lawrence, Dickson 
& Spindle, P.C. 

1800 Virginia National Bank Building 
Norfolk, Virginia 23510 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Answer was mailed, postage prepaid, to Linda Laibstain, 

attorney for the complainant, this 29th day of January, 

1980. 

CIRCUIT COUR1! .,.~ 

l. -_3tt-cf'O I . '). 

Filed . ...... ~ ......... - 11 

-:-: : __ _ p/t?_~K.:,,,.D.~~ 
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REQUEST FOR ADMISSIONS 

Now comes the defendant, St. Paul Fire and Marine Insur-

ance Company, by counsel, and propounds the following request 

for admissions to the plaintiff, S. L. Nusbaum and Co., Inc., 

to be admitted or denied within twenty-one (21) days after 

service hereof. 

I 1. SuSu Developers ("SuSu") since its inception as a 

I 

I 

partnership on August 12, 1970 has had no employees other 

than possibly janitorial personnel supervised by S. L. 

I 

I 

Nusbaum & Co., Inc. ("Nusbaum"). 

2. That paragraph 7 of the attached Partnership Agree-

ment of August 12, 1970 embodies the agreement whereby Nusbaum 

acts as managing and leasing agent for SuSu. 

3. That the compensation payable to Nusbaum as leasing 

and managing agent by SuSu is six percent (6%) of all base 
I 

1
i rents, percentage rents and common area maintenance charges 

11 and other such revenues (not including real estate taxes, 

! business taxes and reimbursement therefor) paid to the account 
I 

I. 
1 of the firm on leases negotiated by Nusbaum or others. 

I 4. That V. H. Nusbaum, Jr. is a director of Nusbaum 

and owns nine percent (9%) of the SuSu partnership. 

5. That Stanley L. Harrison is Senior Vice President 

and a director of Nusbaum and owns eleven percent (11 %) of the 

SuSu partnership. 

C:LRCUIT COURT 

F i~ed ... ~. ~ .• MAB.~.oo_ 
BY • •. ••• ~~~ 
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6. That Henry A. Shook is Senior Vice President and a 

I director of Nusbaum and owns twenty-seven percent (27%) of the 
I 

1! SuSu partnership. 
,I 
q 
" 7. That Alan Nordlinger is Senior Vice President and 
,I 

I! " a director of Nusbaum and owns Twenty-nine and seventy-five 
I! 
I' 
:I 
! ' 

hundredths percent (29.75%) of the SuSu partnership . 

8. That Robert C. Nusbaum is Secretary and a director 

of Nusbaum and owns three percent (3%) of the SuSu partnership. 

9. That the aforesaid officers and directors are 

Insureds under the insurance policy which is the subject o f 

this litigation. 

James C. Howell 

ST. PAUL FIRE AND MARINE INSURANCE 
COMPANY 

1 Willcox, Savage, Lawrence, DicKson 

I 
& Spindle, P.C . 

j 1800 Virginia National Bank Building 
Norfolk, Virginia 23510 

! 
I 
I 

I 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was 

hand-deliv ered to Linda Laibstain, counsel for the plaintiff, 

Hofheirne r, Nusbaum, McPhaul & Brenner, 1010 Plaza One Building, 

Norfolk, Virginia, on this 12th day of March, 1980. 



RESPONSES TO REQUEST FOR ADMISSIONS 

Now comes plaintiff, S. L. Nusbaum & Co., Inc., and in 

response to the Request for Admissions served propounded by defendant, 

states as follows: 

REQUEST #1. SUSU DEVELOPERS ("SUSU") SINCE ITS INCEPTION AS 
A PARTNERSHIP ON AUGUST 12, 1970 HAS HAD NO EMPLOYEES OTHER THAN 
POSSIBLY JANITORIAL PERSONNEL SUPERVISED BY S. L. NUSBAUM & CO., INC. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #2. THAT PARAGRAPH 7 OF THE ATTACHED PARTNERSHIP 
AGREEMENT OF AUGUST 12, 1970 EMBODIES THE AGREEMENT WHEREBY NUSBAUM 
ACTS AS MANAGING AND LEASING AGENT FOR SUSU. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #3. THAT THE COMPENSATION PAYABLE TO NUSBAUM AS 
LEASING AND MANAGING AGENT BY SUSU IS SIX PERCENT (6%) OF ALL BASE 
RENTS, PERCENTAGE RENTS AliD COMMON AREA MAINTENANCE CHARGES AND OTHER 
SUCH REVENUES (NOT INCLUDING REAL ESTATE TAXES, BUSINESS TAXES AND 
REIMBURSEMENT THEREFOR) PAID TO THE ACCOUNT OF THE FIRM ON LEASES 
NEGOTIATED BY NUSBAUM OR OTHERS. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #4. THAT V. H. NUSBAUM, JR. IS A DIRECTOR OF NUSBAUM 
AND OWNS NINE PERCENT (9%) OF THE SUSU PARTNERSHIP. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #5. THAT STANLEY L. HARRISON IS SENIOR VICE 
PRESIDENT AND A DIRECTOR OF NUSBAUM AND OWNS ELEVEN PERCENT (11%) OF 
THE SUSU PARTNERSHIP. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #6. THAT HENRY A. SHOOK IS SENIOR VICE PRESIDENT AND 
A DIRECTOR OF NUSBAUM AND OWNS TWENTY-SEVEN PERCENT (27%) OF THE SUSU 
PARTNERSHIP. 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. Jl~ 



REQUEST #7. THAT ALAN NORDLINGER IS SENIOR VICE PRESIDENT 
AND A DIRECTOR OF NUSBAUM AND OWNS TWENTY-NINE AND SEVENTY-FIVE 
HUNDREDTHS PERCENT (29.75%) OF THE SUSU PARTNERSHIP. 

RESPOI~SE . Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #8. THAT ROBERT C. NUSBAUM IS SECRETARY AND A 
DIRECTOR OF NUSBAUM AND OWNS THREE PERCENT (3%) OF THE SUSU 
PARTNERSHIP . 

RESPONSE. Plaintiff admits the truth of the matter set 

forth in this request. 

REQUEST #9. THAT THE AFORESAID OFFICERS AND DIRECTORS ARE 
INSUREDS UNDER THE INSURANCE POLICY WHICH IS THE SUBJECT OF THIS 
LITIGATION. 

RESPONSE. Plaintiff cannot admit the truth of this request 

since it is not a question of fact, and further, is not relevant to 

this action. 

S. L. NUSBAUM & COMPANY, INC. 

Byvf~ £~~ 
Of Counsel 

Linda S. Laibstain 
HOFHEIMER, NUSBAUM, MCPHAUL & BRENNER 
1010 Plaza One 
P. 0. Box 3508 
Norfolk, Virginia 23514 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was hand­

delivered to James C. Howell, counsel for defendant, Virginia 

National Bank Building, Norfolk, Virginia 23510, on this 2nd day of 

Apri 1, 1980. 

CI:RCUIT COURT 
. v-J -cr o Flled ... 7 ................... ~ 

1.8 BY; .. •. ~~~ ........ D.C~. 



1: AMENDED ANSWER · 
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I! 
r Now comes the Defendant, St. Paul Fire and Marine Insur-

li ance Company, by counsel, and in response to the Motion for 
I 

I! Declaratory Judgment filed by the Complainant states as follows: 
'I I, 
li 1. The allegations contained in Paragraphs 1 through 5, 

! inclusive, of the Motion are admitted. 
!! 
1 2. In response to the allegations contained in Paragraph 

I 
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6 of the Motion, Defendant states that the insurance contract 

in question speaks for itself. 

3. With respect to the allegations contained in Para-

graph 7 of the Motion, the Defendant denies such allegations 

with the exception that it admits that a Nusbaum employee 

negotiated a lease on behalf of SuSu Developers, a Virginia 

general partnership and owner and developer of Hilltop 

North Shopping Center, with Brady Investment Corporation 

("Brady"). 

4. The allegations contained in Paragraphs 8 through 

10, inclusive, of the Motion are admitted . 

5. In response to the allegations contained in Para-

graph 11 of the Motion, the Defendant admits that Nusbaum 

will have to employ its own counsel in defense of the suit 

filed against it by Brady and denies the remaining allega-

tions of that paragraph. 

19 
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AFFIRMATIVE DEFENSES 

Defendant alleges t h e following affirmative defenses in 

response to the allegations contained in the Motion for 

Declaratory Judgment: 

FIRST AFFIRMATIVE DEFENSE 

6. Defendant states that the liability policy in ques-

tion contains a specific exclusion excluding any claims 

arising " . out of or in connection with • any 

situation where the Insured acts in a supervisory capacity 

for a building owner." 

7. That the Insured, s . L. Nusbaum & Co., Inc., was 

employed in a supervisory capacity by the owner of Hilltop 

North Shopping Center pursuant to the terms of a certain 

Partnership Agreement, dated August 12, 1970, between SuSu 

Co. and S. L. Nusbaum£ Company, Inc. when the basis for the 

subject claim arose. 

8. That accordingly, Complainant ' s claim is not within 

the coverage afforded by the policy in question. 

SECOND AFFIRMATIVE DEFENSE 

9. That the liability policy in question contains an 

exclusion for any claims which " arise out of or in 

connection with the management or sale of property developed, 

constructed or owned by the Insured, or any firm or corpora-

tion in which the Insured has a financial interest, or by 

any firm corning under the same financial control as the Named 

Insured ." 
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10. That the officers and directors of the Complainant, 

S. L. Nusbaum & Co., Inc. are general partners in SuSu 

Developers, the owner of Hilltop North Shopping Center. 

11. That accordingly, Complainant's claim is not wi~hin 

the coverage of said liability .policy . 

THIRD AFFIRMATIVE DEFENSE 

12. That the subject liability policy contains an 

exclusion for any claims arising " . out of or in 

connection with any Insured's activities as an underwriter, 

sponsor, partner, joint or co-venturer or member of any 

real estate partnership, venture or syndicate." 

13. That the officers and directors of the Complainant 

are general partners in susu Developers, which developed and 

owns Hilltop North Shopping Center. 

14. That accordingly, Complainant's claim is not within 

the limits of coverage of the subject liability policy . 

WHEREFORE, the Defendant requests that the Court declare 

that the Complainant is not entitled to any coverage under 

the subject liability policy under the circumstances as set 

forth in the pleadings and that it be awarded its attorney's 

fees and costs incurred in this matter. 

James C. Howell 

ST. PAUL FIRE AND MARINE INSURANCE 
COMPANY 

Willcox, Savage, Lawrence, Dickson 
& Spindle, P . C. 

1800 Virginia National Bank Building 
Norfolk, Virginia 23510 



I; I hereby certify that a true copy of the foregoing Amended 

" I! 
Answer was mailed, postage prepaid, to Linda Laibstain, counsel 

t: 
·I for the complainant, this /~day of April, 1980. 
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AMENDED MOTION FOR JUDGMENT 

TO THE HONORABLE JUDGE OF THE AFORESAID COURT: 

Plaintiff, S. L. Nusbaum & Company, Inc., ("Nusbaum"), 

for its Amended Motion for Judgment against defendant, St. Paul Fire 

and Marine Insurance Company, {"St. Paul"), states as follows: 

COUNT I 

1. Nusbaum, a corporation organized under the laws of the 

State of Virginia having an office and principal place of business in 
I 

the City of Norfolk, Virginia, is engaged in the business of selling 

and leasing real estate owned by its principals. 

2. St. Paul, a corporation organized under the laws of 

the State of Minnesota, having an office in the City of Norfolk, 

Virginia, is duly qu alified to do and transact business in the State 

of Virginia and fully empowered to execute li ability insurance poli­

cies of the general character hereinafter described. 

3. On July 30, 1977, Nusbaum to protect itself from 

liability, entered into an insurance contract with St . Paul. At that 

time, St . Pau l issued to Nusbaum its professional li ability policy No. 

581JM3458 for a period of one year. A copy of the aforesaid policy is 

attached to the Motion for Declaratory Judgment previously filed 

herein and is incorporated herein by reference. 

23 



4. Nusbaum paid the initial annual premium of $454.00 at 

the inception of the policy and thereafter paid the required annual 

premiums to renew the policy. At all times herein pertinent said 

policy was in full force and effect. 

5. By the terms of the contract~ St. Paul became obli­

gated to pay damages and defend Nusbaum against claims made during the 

policy period arising out of any negligent act~ error or omission in 

the conduct of Nusbaum's real estate business, with certain enumerated 

exclusions. 

6. In the course of Nusbaum's business as real estate 

agent, and acting in that capacity as leasing agent for SuSu 

Developers, a partnership, a Nusbaum employee negotiated and consum­

mated a lease with Brady Investment Corporation ("Brady"), for premi­

ses located at Hilltop North Shopping Center ("Hil ltop") in the City 

of Virginia Beach, Virginia. 

7. Subsequently, Nusbaum was notified by Brady that 

Brady had suffered damages resulting from a misrepresentation by the 

aforesaid Nusbaum employee during the course of negotiating the Brady 

Hilltop lease. 

8. Nusbaum promptly notified defendant of the claim~ 

and in reliance upon the instructions of defendant's authorized 

agents, refused to pursue settlement negotiations initiated by Brady. 

9. On or about July 13, 1979, Brady commenced an 

action by a Cross-Bill against Nusbaum in the Circuit Court of 

Virginia Beach, Virginia, in response to a suit by SuSu Developers 

against Brady for rent. 

10. Defendant undertook to defend Nusbaum by investi­

gating the claim and filing a demurrer to Brady's Cross-Bill against 

Nusbaum. The demurrer was sustained, without prejudice to Brady, on 

~Ll procedural grounds. 



11. Thereafter~ St. Paul informed Nusbaum that under 

St. Paul's reservation of rights~ it no longer intended to defend 

Nusbaum against any claim by Brady. 

12. On October 11~ 1979~ Brady filed a Motion for 

Judgment against Nusbaum alleging substantially the same claim. 

Nusbaum promptly notified defendant and defendant refused and has con­

tinued to refuse to defend the action or to assume any responsibility 

therefor~ contrary to its obligation under the insurance policy 

described above. 

13. As a result of defendant's failure and refusal to 

continue its defense of the action, Nusbaum was compelled to retain 

the services of counsel to represent its interests in the action . 

14. On April 10, 1980~ a trial of the action was com­

menced in the Circuit Court of Virginia Beach, Virginia~ which 

resulted in a verdict in favor of Brady against Nusbaum and SuSu 

Developers, jointly and severally~ in the amount of $35,000.00, and 

the Court rendered judgment in favor of Brady in accordance with the 

jury verdict. 

15. The aforesaid conduct by St. Paul constitutes a 

breach of contract for which plaintiff has suffered damages. 

Wherefore, plaintiff prays for judgment against St. Paul for $50,000. 

COUNT II 

As and for its second cause of action against St. Paul, 

and alternative to the cause of action alleged in Count I, Nusbaum 

states as follows: 

16. Nusbaum repeats and realleges all of the allega­

tions contained in paragraphs 1 through 14 of Count I, and makes them 

a part hereof as if specifi cal ly set forth at length herein. 
25 



17. Defendant undertook in the first instance to repre-

sent plaint if f , without reservation, and in reliance upon that 

pos ition and t he instructions of defendant•s agents, plaintiff was 

precluded from pursuing settlement~negotiations to compromis e the 
·yr . z (r-<.n-J . (! ..:::;::> 

claim in the approximat e amount of ~o:ooo.oo 
18. As a proximate result of defendant•s negl i gence in 

failing to make a good faith offer of compromise when it had a full 

opportunity to do so, plaintiff was damaged by incurring the liabi-

l ity of the aforesaid judgment, attorney•s fee s and costs. 

WHEREFORE, pl aintiff moves for judgment ag ainst defendant 

i n tne amount of $3~ ,000 .00 . 

S. L. NUSBAUM & COMPAN Y, INC. 

ct'~tLp(?~ 
Of Counsel 

Linda S. Laibstain 
HOFHEIMER, NUSBAUM, MCPHAUL & BRENNER 
1010 Plaza One 
P. 0. Box 3508 
Norfol k, Virginia 23 51 4 

CERTIFICATE OF MAILING 

I hereby certify that a true copy of the foregoing Amended 

r·ioti on for Judgment was mailed this arc! day of~· 1980, to 

all counsel of record. 

..... :;..'-'-~ ~£~e.-
Counsel 

\i~ 
- "P \i1.'l: co ... (jo ~ c l•·c , _,.... 3 . · ··· 

• U' · · ·• ••• • ~ . c . . - ·" .. . · · . ~ .;7" ,).: 
·r' ".. ;. . . p..L-/l.r. .-/. ...... . 
;t~· .. .. F· · ·· ·· · · 



ANS\"'lER TO 
AMENDED HOT ION FOR JUDGMENT 

Now comes the Defendant, St. Paul Fire and Marine 

Insurance Company , by c ouns e l, and in response to t he Amended 

Motion for Judgment filed by the Plaintiff , states as fol lows: 

COUNT I 

l. The alleg ations contained in Para graphs l through 

4 , inclus ive , of the Amended Motion fo r Judgment are admit t ed. 

2 . In response t o the allegations contained in Par a -

graph 5 of the Amended Motion, Defendant states that the 

insurance contract in ques tion speaks for itse l f . 

3 . With respect to the allegations contained in Para-

graph 6 of the Amended Motion, the Defen dant denies such 

allegations with the exception that it admits that a Nusbaum 

empl oyee negotiat ed a lease on behalf o f SuSu Developers , a 

Vi r ginia general partnership and owner and developer of Hilltop 

North Shopping Center , with Brady Investment Corporation ( " Brady") 

4. The allegations contained in Paragraph 7 are a dmitted. 

5. The allegations contained in Paragraph 8 a re denied. 

6 . The allegations contained in Paragraphs 9 through 

11 , inclusive, are admi tted . 

7 . The allegations contained in Paragraph 12 are 

admitted wi th t he exception that it is denied t hat the 

Defendant' s refusal to defend the Brady action was c ontrary 

to its obligation under the insuranc e policy which is the 

subject of this s uit . 

8 . In response to the allegations c ontained in Paragraph 

13 of the Ame nded Motion , the De fendan t admits that Nusbaum 
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emp loyed its own counsel to defend the Brady s uit and denies 

the remaining allegations of that p arag raph . 

9 . Defendant is without s ufficient information to 

admit or deny the allegations contained in Paragraph 14 of 

the Amended Motion fo r J udgment and according l y denies same 

and calls fo r strict proof thereof . 

10. The allegations contained in Paragraoh 15 are denied. 

COUNT II 

11. The Defendant repeats and reallege s all of the 

responses contained i n Paragraphs 1 throug h 10 of Count I, 

and inc o r porates them as a part he reof as if s pecifical l y s et 

forth in this Count II . 

12. The allegations contained in Paragraphs 1 7 and 18 

o f the Amended Motion are denied. 

AFF I RMAT I VE DEFENSES 

Defendant a lleges the followin g affirmative d e fenses 1n 

r e sponse to the al l egations contained in the Ame nded Mo tion 

f o r Judgme nt: 

FIRST AFF I RMATIVE DEFENSE 

13. Defendant states that the liabi lity polic y in 

question contains a specific exc lusion excluding any claims 

arising " . out of or in connection with . .. any situation 

whe r e the Insured acts in a supe rvisory capacity f or a building 

o wne r . " 

14. Th at the Insurec , S. L. Nusbaum & Co . , Inc . , was 

e mp loye d in a supe rvisory capacity by the owner o f Hilltop 

North Shopping Cente r pursuant to the terms o f a certain 



Partnership Agreement, dated August 12, 1 970 , between SuSu 

Co . and S. L. Nusbaum & Company , Inc. when the basis for the 

subjec t claim arose. 

15. That according l y , Complainant's claim is not within 

the coverage afforded by the policy in que s tion . 

SECOND AFFIRHATIVE DEFENSE 

16 . That the liability po l icy in question con t ains an 

e xclusion for any claims which " arise out of or in 

conne ction with the management or sale o f p ropert y developed , 

constructed or owned by the Insured , or any fi r M or corpora-

t ion in which the Insured has a financial intere s t , or by 

any firm coming under the same financia l control as the Named 

Insured ." 

17. That the officers and directors of the Complainant , 

S. L . Nusbaum & Co ., Inc. are general partne rs i n SuSu 

Deve lopers, the owner of Hilltop North Shopping Center . 

18 . That accordingly , Complainant ' s cla im is not within 

the coverage of said liability policy . 

THIRD AFF iffi~TIVE DEFENSE 

19 . That the subject liability policy contains an 

exclusion for any claims arising " . . out of or in c onnec-

tion with any Insured's activities as an underwriter, s ponsor , 

partner , joint or co- venturer or member of any real estate 

partnershi p , venture or syndicate ." 

20. That the of:icers and directors of the Complainant 

are general partners i n SuSu Developers, which deve l oped and 

owns Hi ll top North Shopping Center . 

21. That accordingly , Complainant ' s claim i s not 

wi thin the limits of coverage of the subject liability poli c y. ~9 
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WHEREFORE , the Defendant reques t s t ha t the Court declare 

that the Comp l ainant is not entitl ed to any coverage under the 

subject liability policy under the circumstances as set forth 

i n the pleadings and that it be awarded its attorney's fees 

and costs incurred in this matter . 

ST . PAUL FIRE AND MARINE INSURANCE 
Cm·1PANY 

, 
r I - , 

By ____ \~)~·~· · -,· ~~ --~~~-~-·~---·~4-----------

Jame s C . Howe ll 
Willcox, Savage , Lawrence , Dickson 

& Spindle , P.C . 
1800 Virginia National Bank Building 
Norfolk, Virginia 235 1 0 

CERTI FICATE OF SERVI CE 

0f Counsel 

I hereby certify that a true copy of the foregoing 

Answer to Amended Motion for Judgment was mailed , postage 

prepaid , to Linda Laibstain , counse l for the Plaintiff , this 

lOth day of June, 1980 . 

/ '· , ---- .. (" , 
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AMENDED ANSWER TO THE 
AMENDED MOTION FOR JUDGMENT 

Now comes the Defendant , St. Paul Fire & Marine Insur-

ance Company , by counsel, and as its amended response to the 

Amended Motion for Judgment fi l ed by t h e Plaintiff, states as 

follows : 

COUNT I 

1. The allegations contained in Paragraphs 1 through 

4, inclus ive , of the Amended Moti on for Judgment are admitted. 

2. In response to the al l egations contained in Para-

graph 5 of the Amended Mot ion , Defendant states that the 

insurance contract in question speaks for i tse l f . 

3. With respect to the allegations contained in Para-

graph 6 of the Amended Motion, the Defendant denies such 

allegations with the exception that it admits that a Nusbaum 

e mployee negoti ated a l ease on behalf of SuSu Developers , a 

Virginia genera l partnership and owner and developer of Hilltop · 

North Shopping Center , with Brady Investment Corporation 

("Brady") . 

4 . The allegations contained in Paragraph 7 are admitted ; 

5. The allegations contained in Paragraph 8 are denied . 

6 • The allegations contained in Paragraphs 9 through 

11, inclusive, are admitted. 

7. The allegations contained in Paragraph 12 are 

admitted with the exception that it is deni ed that the 

Defendant ' s refusal to defend the Brady action was contrary 

to its obligation under the insurance policy which is the 

subject of this suit . 
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8. In response to the allegations contained in Paragraph 

1 3 of the Amended Motion, the Defendant admits that Nusbaum 

employed its own counsel to defend the Brady suit and denies 

the remaining allegations of that paragraph. 

9. Defendant is without sufficient information to 

admit or deny the allegations contained in Paragraph 14 of 

the Amended Motion for Judgmetn and accordingly denies same 

and calls for strict proof thereof. 

10. The allegations contained in Paragraph 15 are denied. 

COUNT II 

11. The Defendant repeats and realleges all of the 

responses contained in Paragraphs 1 through 10 of Count I, 

and incorporates them as a part hereof as if specifically set 

forth in this Count II. 

12. The allegations contained in Paragraphs 17 and 18 

of the Amended Motion are denied . 

AFFIRMATIVE DEFENSES 

Defendant alleges the fo llowing affirmative defenses in 

response to the allegations contained in the Amended Motion 

for Judgment: 

FIRST AFFIRMATIVE DEFENSE 

13. Defendant states that the liability policy in 

question contains a specific exc lusion excluding any claims 

arising 11 
• . out of or in connection with . . any situation 

where the Insured acts in a supervisory capacity for a building 
I 
j· 

·· owner. 11 

14. That the Insured, S. L . Nusbaum~ Co., Inc ., was 

employed in a supervisory capacity by the owner of Hilltop 

32 
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I 
li ,, 
I• 

! . 

North Shopping Center pursuant to the terms of a certain 

Partnership Agreement , dated August 12, 1970, between SuSu 

Co. and S. L. Nusbaum & Company , Inc. when the basis for the 

subject claim arose and when the claim was made. 

15. That accordingly, Plaintiff's claim is not withi~ 

the coverage afforded by the policy in question. 

SECOND AFFIRMATIVE DEFENSE 

16. That the liability policy in question contains an 

exclusion for any claims which 11 arise out of or in 

connection with the management or sale of property developed, 

constructed or owned by the Insured, or any firm or corpora-

tion in which the Insured has a financial interest, or by 

any firm coming under the same financial control as the Named 

Insured. 11 

17. That the officers and directors, who owned and now 

own controlling interest in the Plaintiff, also owned controlling ; 

interest in SuSu Developers, the owner and developer of Hilltop 

North Shopping Center, when the subject claim arose and was made 

and the Plaintiff, both now and when the claim arose and was 

made, owned all of the stock of SuSu Co., a general partner in 

SuSu Developers. 

18. This is thus a claim arising out of or in connec-

tion with the management of property developed, constructed or 

owned by a firm in which the Plaintiff has a financial interest 

and under the same financial control as the Plaintiff and Plain-

tiff's claim is not with the coverage of said liability policy. 
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;· THIRD AFFIRMATIVE DEFENSE 
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j ' 

34 

19. That the subject liability policy contains an 

exclusion for any claims arising " out of or in connec-

tion with any Insured's activities as an underwriter, sponsor, 

partner, joint or co-venturer or member of any real estate 

partnership, venture or syndicate. " 

20. That the officers and directors of the Plaintiff, 

both now and when the claim arose and was made, are and were 

partners in SuSu Defelopers and that Plaintiff, both now and 

when the claim arose and was made, owned all of the stock of 

SuSu Co., a general partner in SuSu Developers. 

21. This is thus a claim arising out of or in connection 

with Plaintiff 's activities as a partner, joint or co-venturer 

or member of a real estate partnership, venture or syndicate, 

and Plaintiff's claim is not within the coverage of said 

liability policy. 

WHEREFORE, the Defendant requests that the Court declare 

that the Plaintiff is not entitled to any coverage under the 

subject liability policy under the circumstances as set forth 

in the pleadings and that Defendant be awarded its attorney's 

fees and costs incurred in this matter . 

James C. Howell 

ST. PAUL FIRE & MARI NE INSURANCE 
COMPANY 

Willcox , Savage, Lawrence, Dickson & 
Sp indle, P .C. 

1800 Virginia National Bank Building 
Norfolk, Virginia 23510 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Amended Answer to the Amended Motion for Judgment was hand­

delivered to Linda Laibstain, counsel for the Plaintiff, on 

this the 26th day of May, 1981. 

\ 
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ORDER 

This day came the parties, by their representatives 

and by counsel and thereupon came a jury to-wit: Lela w. Bruns, 

Bertha P. carroll, Toni Dennis, Olivia c. Freeman, Tamara M. 

Hill, Louise Matthews and Christy H. Parker who were duly sworn 

the truth to speak upon the issue joined. 

Thereupon at the conclusion of the plaintiff's 

evidence, the defendant, by counsel moved the Court to strike 

the plaintiff's evidence and to enter summary judgment in its 

behalf, which motion after having been fully heard and maturely 

considered by the Court, is overruled, to which action of the 

Court, the defendant, by counsel noted its exception. 

Now at 5:00 o'clock P.M. Court was adjourned until 

9:00 A.M. Friday, the 29th day of May, 1981. 

~12M~ 
THOMAS R. MCNAMARA 
.roDGE 



Office of 
IGH L . STOV ALL 

Clerk of the 
Circuit Court 

Norfolk. Virgirria 

ORDER 

This day came again the parties, by their representatives 

and by counsel and came as well the same jury heretofore impaneled 

and sworn pursuant to adjournmmt on the 28th day of May, 1981. 

Thereupon at the conclusion of all of the evidence, the 

defendant, by counsel renewed its motion heretofore made to 

strike the plaintiff's evidence and to enter summary judgment in 

its behalf, which motion after having been fully heard and 

maturely considered by the Court, is overruled, to which action of 

the Court, the defeneant, by counsel noted its exception. 

Thereupon the plaintiff, by counsel moved the Court to 

strike the defendant's evidence and to enter judgment in its 

behalf, which motion after having been fully heard and maturely 

considered by the Court, is sustained, to which action of the 

Court, the defendant, by counsel noted its exception. 

Whereupon it is considered and ordered by the Court that 

the said plaintiff recover of and ·have judgment against the said 

defendant in the sum of Forty Five Thousand TWo Hundred and Sixty 

Eight Dollars and TWenty Eight Cents ($45,268.28) with interest 

thereon at the rate of eight percentum from the 29th day of May, 

1981, until paid, together with its costs about its suit herein 

expended. ;!JZ~~I!tiL~ 
THOMAS R. }.t:NAMAR.A 
J1JDGE 
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Assignments of Error 

The Petitioner maintains that the lower court erred in the 

following respects: 

1. In denying Petitioner's motion to strike the 

Respondent's evidence and to enter summary judgment in its 

favor as moved on May 28, 1981 in light of the evidence adduced 

at trial as set forth more fully hereinafter; 

2. In refusing the admission of Exhibit D-A, reflecting 

a gross profit analysis of Nusbaum for the years 1974-1980; 

3. In denying Petitioner's motion to strike Respondent's 

evidence and to enter summary judgment in its favor and in 

granting Respondent's motion to strike Petitioner's evidence 

and consequently entering judgment in Respondent's favor in the 

amount of $45,268.28 despite the evidence adduced at trial as 

set forth more fully hereinafter. 
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2 5 

v. H. Nusbaum - Direct 

DIRECT EXAMINATION 

Would you state your 

A. Nusbaum. Jr. 

are you known 

A. I have ' .. 

Okay. with s. L. Nusbaum 

and Company? 

Q. existence? 

How long have you been involved e company? 

Since 194 7. 

Will you explain for us a little bit about 

We a.re ~n the g<~neral real estate business . 
, .. , 

P~imarily commex~lal . Sales, deve l opment, and management. 

~~e manage apartment ~ouses in the Tidewater area. We manage 

and laase .3hoppi :lg centers :!. ~1 the Tidewater area, and also 

in iv1aryland and North Carolina. ~le manage and lease office 

buildings in the Tidewater area. 

'J. ·:c-,v, you 3 a y you ha~m been involved in the 

b'.l3iness :J~~ce : J ·~ 77 

' . : .. 

:n ~.;hn.~ c.apa~i ty ha.ve you been involved? 
TAYLOE ASSOCIATES 

REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 
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v. H. Nusbaum - Direct 20 

Well, I st3 rted out working for my father 

2 when he became incapacitated in 

3 became of the compa.'ly. 

4 of the company in 

5 Q. Are y ou the business to any 

6 extent? 

7 A. 

8 has been several years. He is 

9 r si::L l l am involv~;;d, but not as actively as 

10 

1 1 C~n you explain for us a little bit about how · 

12 the company is set up? I s t..~a.re any kind of internal 

13 struc~ure to hand le the various, different areas that you 

1 4 j us t uP-scribed? 

15 Y~3 . We have a comme rcial sales department. 

16 -1e hav~ ...1. .uanasa1::ent. ..::apart.-rnent. i.,ell, 'lie have two 

17 management depar~ments. One handles res idential management, 

18 ' Jni ,.::n --' st.ric·.:..:..r .:.\fM.rtment h ouses . h'e don 1 t have any single 

19 .:~r:U. l·r manager.:en~. ~1e have a management cepartment that 

20 ~a:tdl.J s s !1:>pping c~n -ce rs t..~at we t re agents for, or in some 

2 1 c as es, ~,e. have <1n i:1.te res t in. We have a management department 

22 t~1 .. tt ~:111:ll.2 s -:.~e ::ru .. Y'l.:tg9rnen t of office buildings. We h ave a 

2 3 ~e asi>1g d~?·:lr~ment th..tt h and l e s t he leasing of office 

24 :::- ·..ti.::..-i i.nq.:;, ·~~.d :1 l2a.!i i n9· :.apar-t~ent that handles the leasing 

25 
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25 

?1 

We also have a maintenance department, 

e~gir.eerinq dapart~nt. 

~ You have listed SP.parate departments for--

for example , commercial salaa and management and leasing. 

Ara the 3ame people involved in these departments, or are 

~~ey different people? 

~ Different people. 

~ Why is that? 

\ B.i.;;:-1 ::as their O\-:n particular talents and 

particular quali~ias t~at qualify them for the job that they 

are asgigned to. 

~;. ~ihcn you are asked · to manage a shopping center, 

or to par£orm various fu:1ctions for them, are they delineated 

in any way? 

W·all , i!l some in:;tances the funct ions are 

d3linec:c.t::d by ~.:1 :-.:: p-=rsun who -~mpl0~'3 our services. There 

~ave !:/.;en instan·::cs w!:.3n ~~e h.J.'le ~ecn employed to manage. 
.· . .-; 

:u<d oi ; ;)u~se , ..:...r: .. :P::J.nc:es wne :::-!3 •..:e do both. 

.-, ;-r:~. ut :.:fa re you doing at Hilltop North? 

~- Ne ~'icre leasing c>.!'ld managi!'lg and still are 

::-;ar.a ; :._-: r:! !1i l l to? !'1orth Shop~ing Ce nter. 

.:-~ !:"'~ y ou = 3.f:1.i li ~ r ~~~ith S. L. Nusbaum's insurance 

:::);; ;: r.:.. ; ..:, · ;> ·~d . . :: . .::~.1.: i' ,.:.!:s ·..;r:: ~r:J .:.mel ':>n.issio!'ls coverage during 

* 
TAYLOE ASSOCIATES 

REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 
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23 

involving Mr. Payna' 3 client, and I mat with 

the ! suppose. 

remember 

A. 

Who was 

A. Mr. I am satisfied that 

I asked Mr. the leasing 

department, 

was discussed at that you 

spe cific as your memory allot-Ta in terms 

said to ou and what 

;~- r-1.r .. Payne , as I recall, did most of the 

talking, and he made me awar e of the f a ct that his client was 

a tena."l.t of ours . a·~ Hi l ltop North Shopping Center. During 

the l aaoi ng nego~iati~ns, wh i ch were h e ld with Ed Goldmei er . 

~f our u.-: .:i ce , d.pparently ru- . Gold.lneier had misrepreaented 

"' : i gur '.: .:o ?1r. J cady, which ·:~a d.i.d no t deny at all . 

I I : f ou."'ld tJ u.:. in :n.y L 1quiry t.'tt a t: , a::J a matter o f fact, he did 

I ::~.Ln·epr,..:scn:: u.;1i:1~~nticnally, :Ju~ he did misrepresent the 

j figure c£ ~he gr o.3J:; s ales o f 't he previous occupant of the 

I p r3mises t hat Hr . !3rady leas ed. 
i 
i 
1 • !r . Jrac1y J uppo .::Jedly had r e lied heavily on t h e 

iiguro -::h.:1t ~-:=. ·~·:J l&-:taier h ad given him. He and his att orney 

::Jme ·.::? .o .: •.l;..i. !::c -::. ~1 a.t. t!'leir busi~es s ·t~as :-lot up to thei.r 

c.xp e \:~.:! t.ions, ..i.:'l:i th.Jy ' . .re re unable to pay the r~nt, and they 
TAYLOE ASSOCIATES 

R E GISTERED PROFESSIONAL REPORTERS 
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v. :! . ~~usbaum - Di:::act 24 

,..,auld like to seek some remedy from our company for the 

2 misrepresentation, and to help them solve 1·1r. Brady's problems. 

3 I listened, and Mr. Jacobson, the head of our leasing 

4 departmant, confirmed the fact that there was a misrepresentati n. 

s He did not see how that could have materially affected 

s Mr. Brady'g decision to lease the premises, but we did not 

7 ever deny the fact that a misrepresentation was made on our 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

2 2 

23 

24 

25 

! ~old Mr. Brady and Mr. Payne that we would 

the matter and get back to them, and we 

see e would ao, that w~ were sympathetic, 

not give n answer at that moment. 

-. ther~ any discussions 

out thi..; case r as numbers went? 

Brady had suffered 

s ubst ant:.idl damage, but the three months 

that was in arrears 

c o uld ~~ u a.l. ved, ·.4'"1d i£ 11r ld be compensated for 

::hough t ;;:n.3 

::·1r. Brady 

that h e t o, that ha 

o suggested that 

e interested in remaining in h 

\.;r ::):.lld ..1l l .J".-T hi:r. to aubdivide 'the 

_m e. i ~ 'lie ~1/ould participate in dividing 

claim mi ght ::;e 

T * 
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v. ?. . Nusba~~ - Diract 33 

~ere you given any notification besides 

fact no longer defending 

or settlement 

negotiations? 

A. Not to 

advised settlement· - : . . 

Brady after that 

2. No , ! was neve r .advl.sed to ne otiate 

r1r. Nusbaum, were you aware that your cov~rage, 

insurance coverage, was not for property management? 

Was thsre any problem with that? 

' .I. I ;;..,as aware o f that, yes. 

Did that disturb you at all? 

No. We have other forms of insurance that 

cover ..i..Lwili t y, and we ' re 4li'JC i n -che habit of making errors 

~nd on~~~~u~s ~~ 0ur uu~inas3 ~t d~l ~ In prope rty managemant 

'.·m fe.i..t ...:ai..c.!.y ~~~cure, ~ut tho ugnt it wise to have the 

i nsura~~ c :..: 2~n: w~~ ..-!.':.·evar cov'}r .:.~.·; ~ l-;; would supply us. 

i·~~ thin S. L. 'N1-'~ .J au.-n, and the organization 

::hereL1, :•ow .,.,oul.J you cu.tagol. i~e th-3 relationship between 

· l ..... . - ~ ~?ould that be property manag•3me:at. 

,,, i t.'w _;. ) . ..... . 'h.: :~ .i)aum 1 s o.:;::g.:mi .::ation, or a leasing function? 

.... 
·~ ... . ,:;o ld.:~eL: r ·..:as .amployed in our commercial 

ladsi~•J . ~ep . .t::·: r:;an ~, in :Jhu?pi::lg center leasing to be specific. 
TAYLOE ASSOCIATES 
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'!. H. ausbaum - Di raot 14 

~ Was he in any way involved in property 

2 management? 

3 No, he was not. 

4 Q. Can you explain a little bit for us about the 

5 between s. L. Nusbaum and Company and susu 

6 SuSu Company and the insurance company? 

7 Yea. Hilltop North Shopping Center 

9 S. L. N U3DdU.'1\ Company. A gentl ema."'l 

10 Alan Ho:dlinger, happens also t o be president of 

11 s. L. Nusbaum and Sorne of 

12 Nusbaum and Company beo e partners North 

13 Shoppi~g Center ven~ure Development, if that 

1 4 doesn 1 ·t: confuse you. 

15 · ..... interlocking relationships? 

19 

20 

21 

:!2 

23 

24 

25 

:Jo y ott 

~. 

'· ' know •·<het:her they were awa it? 

,>fhether your insurance people •gere of it? 

'f;!s, t.h8y •.-Je r e ~ware of it. Our 

~es ~ t hat's correct. 

·~ :i. ·:.h~y ·,u!::3. 1'h cy advised us of the 

-: .:: :h-9 '?Olicy .bt~cause of i:1tarlocking ownership, 

* ·k t..TES 
REGISTEkr::.u r-r<vr r::..,.,,...,,-.AL REPORTERS 

NORFOLK, VIRGINIA 
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v. !I. Nusbaum - Direct 36 

0. I hand you EY ... ltibit Number 13. Can you 

T~i~ is a check for $36,878.10 to Mr. Bra 

and t~ his attorney, representing the 

verdict interest that had accrued on 

paid in 

more exhibit. is Exhibit 

Number 12. Can 

company for coots 

defended us and in 

a $35,000 verdict. 

0. 

-.-, 

this? 

a bill from your 

ed,rendered,in our behalf 

the suit in which you 

paid? 

:· • ~.AI3S'rAIN: ~-iill you answer 1 • Howell's 

questions, 

C::\OS S-E~'\MI N~'\TI ON 

HO\'iELL: 

' 1~ . ; t!.:.uu~, earli·Jr in your testimony you were 

;usbau:n, .-~ nd Y ·J ~& , : -:~i:1k, indicated that you have a leasing 

. ~P ·l~::-.3n~, ';':J'.l :.-..tve J. ~\anagement depart~ent, you have an 
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·t . . r. :: rn:1baum - Ci7~:>s 

·:}ngi.:1ee::cing maintt~nance dapart."'nent, and things of that nature. 

In the ?rO,~<.:~a s of that, it was my understanding that you 

i ndicated that people came to you and asked to have leasing 

:l:>ne; people carne to you and asked to have property 

management done, and people came to you and asked to have 

both done; is that correct? 

"las, sir. 

Q. In point of fact, it's extremely rare when 

3omeone c::ome s to y ou and asks to have leasing done, as opposed 

l:o prOf>r:Jrty management, as you define it; is it not? 

I '-"10uldn't say it's extremely rare. It's the 

exception rather than the rule , but we've had it happen on 

more than one ocC!asl.on. 

.:· w t me ask you i .r: you remember a week ago Monday, 

:)eing <lepo3ed L-.. c ur office, unJor oath, and let me read you 

a section of tha~ depo~iti0~ r ~12 ~sk you if that was, in 

... ... 
L. .. ' ­

.. . l • 

-=- ~i~~ COUP.T: -.tour till:.:stion 'Co the \·litness, 

1r . :{~; =. l.::.., v"lS ;./.;; =-:~ these questions asked, and were these 

·: '="" 

:·.2c.d ~thdt you think is pe r'.:inent. 
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V. ;-t . :hlsbau..-n - Cross 3a 

BY M~. HOI'lSLL : 

Q. 'l'he question was asked: 

'' Q. 'l'he other distinction I'm trying to 

~isualize in my own mind is, we have talked about 

th~t leasing was a separate function from 

property management. 

"A. Right. 

"Q. And I had assumed by them being separate 

f~~~tions, that in a commercial complex, for 

l nstance , sornecne could come to you and contract 

for property management service and/or a leasirig 

aer..-i ce, and that they would have their choice 

.3.S ~o W'hether they wanted eithe r or both? 

I t has happened, yes. 

l\;;1d \'lhat I was trying to get is the feel 

ic :>:: ~ ~as, you have i ndicated ~:.,.a:t 90 percent of 

n !\.,. ·) ,) ?ercent o i our income . 

" Q. :r..~ s . Eithe r residentidl or commercial, 

l.tnj ·.·tn.!t I was ':. r-Jing to get at is, wh3.t kind of 

p~r ~:on'c age could !.:l -~ ascribed to situations where 

-:.::: .1:r-~ .:.~ a l~asing f u1·1ction only? 

rr • V")ry li ttl .:: cu::-rently. Wa hava had some 

:~..::.1- .; ~~at <;;:J ~ l~ ~;J initially hi::-ed to just 

:l ·-.._'1.:1.:.3 ·':!lc "!.. ;JWJing. In most instances-- the 
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on ly instance that I can recall recently, and 

2 we were subsequently hired to do this management, 

3 was a doctor' a building on Kempsville Road, 

4 commercial properties, shopping centers, to be 

5 specific. I don't recall any deals where we have 

6 been hired to do the leasing and not the 

7 management. 

a So those people would take a package, so 

9 t.o !3peak? 

10 
".~ Well, first comes the leasing and 

II 3ubsequently comes the management, but without 

12 any leasing you would have no management. 

13 So the 90-percent figure you were talking 

14 about would entail any of those isolated 

15 i:wtancas where someone would just ask for a 

16 
:~~sing function as opposed to a property 

17 
r.l ;-o.n .!\~emsn t function? 

18 ".'\.. -~</e ll , I don't \:hink we have had any such 

19 J:c)qt.leat in t he l ast five years." 

20 
~-~y question t o you, based on that, was that the 

21 
q~esti on ~~3 ~h at they were t he questions you were asked, and 

~2 

23 
· '-

24 
, .) ;::y ·=iut:s t i on .:_ 3, 'Chen, again is it not true 

2 5 -:hat: ~hose ~:~ Jt.J.n..;e3 ~·there s omeone as~ed for a leasing function 

49 



7. :! • :·Tusbaum - Cross 40 

~9 op9osed to asking for both functions, as you define them, 

2 has been extramely r i1re in the last five years for s. L. 

3 Nusbawa and Company? 

4 Hall, in the last five years, yes. I can 

5 recall some before that, though. 

6 You were discussing at one point in your 

7 examination the discussions which 

8 and Mr. Brady in Mr. Jacobsonrs presence on 26, 

9 1979. tima you had not contacted 

1 o company, 

11 had not been acquainted 

12 the problem to be 

13 

14 that point that Mr . to you an· ·offer of 

15 ~Jettlenent; is 1:hat:. 

16 though his client 

17 would be ~illing ~o the premises and 

1s :.> "ltisfy .1.:..: .. \, yc'.!.. 

21 

22 

23 

24 

25 

50 

?..nd ;. l so t o .t-5.r . Duumur? 

SubJequently, yes. 

·:~u_ .:! yr:a. t: ;.::! l l :~e .again, briefly, what that 
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··l . :·!. Nusbauin - C-ross 41 

It ~'las in the neighborhood of $15,000, and 

$3,000 in rent that Mr. Brady was behind, and 

to $13,000 in expenses that he had incurred 

he to rscoup. 

Was it not, in fact, also a 

proposal be a remodeling so 

he could then counter operation? ' l ~ • I , 

A. Yes. think that discussed 

th3t ~r. Brady would half of the 

premises which would premises. 

Q. 

the qu~stion 

directors and shareholders Nusbaum and SuSu Developers, 

~hich developed Center, were 

you not.? 

... . :.. ~~ •.• :J 
- ·- .. #II 

and Company, T c~~?uratcd, the plaintiff in t his 

f.!. r!.:l.l'lcic:tl c~ntrol as SuSu Developers 

No . : ,;;auld so.y no to that. 

Nusbaum 

comes 

Would you say SuSu Developers comes under 

f i;) .-:Jnci ..;. l G~m .::.:ol .::.3 S. L. "L~uabaum and Company? 

.. :.:: ·.-'r:>u.:..d .J ay no . ~o that too • 

I :;eve:o!.)er:; ~3 m¥:::'3d ":;;y the officers and directors and shareholde 
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cf s. L. Nusbaum? 

2 I a~ ad?ised that 79 percent of the ownership 

3 o:f SuS1.1 ara people that are stockholders of S. L. Nusbaum. 

4 What percentage of s. L. Nusbaum stock do those 

5 people who mm 79 percent of SuSu Developers own? 

6 I would say ·· it's at least that figure. 

7 So am I correct, then,· in saying that 80 percent 

8 of SuSu, approximately 80 percent of SuSu, is owned by the 

9 :u.Ir.e :;~~cpla mat:. o-;11n approximately 79 percent of S. L. Nusbaum 

10 and Company? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Not exactly, but you're not far off. Whether 

there's more of s. L. Nusbaum and Company stock owned by people 

who own SuSu than there are people who own Susu and own 

In round figures that approximately is correct, 

I wouldn't debate that with you. I don • t have 

fi~~ ~as b~fore me. 

Y011 };.ad spokt:!n ;;£ the time at ,,.,hich 

.:otified ao l onger 

of s. L. · Nusbaum, 

.i. 

:-!o .::neir::er, :Jt.::Joaum, ~-1cPhaul, et cetera? 

1 * * * TES 
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A. If vou M. 

2 If the question isn't clear, please indicate 

3 to me and I'll try to clarify it. I was asking whether you 

4 would indicate that when you had been informed that there 

5 were certain things which the policy didn't cover, including 

6 property management, and that didn't concern you, what I 

7 was asking you is what percentage of your income, by your 

8 'definition, would come under that exclusion? 

9 A. Well, if you will allow rna the same privilege, 

10 I'd have to say to you that property management cannot result 

11 generally without leasing, l.Uld when you put it in tha context 

12 you are putting it in, .. . it includes income that has been 

13 derived as a result of leasing, laasing having been defined, 

14 and with that background, I would say to you that probably 

15 90 percent of our income comes from the leasing and property 

16 management of the commercial or apartment properties, with 

17 the bulk of that coming from the leasing and management of 

18 apartment properties. 

19 Q. Is there any way to define what percentage of 

20 that is attributable to the leasing function? 

21 A. In some instances there has been for example, 

22 we were paid a substantial fee for the leasing of a doctors' 

23 building on Kempsville Road in Norfolk for which we were hired 

24 as leasing agents. After the building was leased up, the 

2s doctors hired us to be their management agents. But the 
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v. H. Nusbaum - Cross 52 

agreement for the first two years was strictly a leasing 

2 agreement, and a substantial fee was earned from that. In 

3 your initial responses to l~. Laibstain'a question, you 

4 schematically diaqr~ed what tho organizational structure of 

5 s. L. Nusbaum and Company was by departments. ~faa that 

s departmental structure overall the same in 1977? 

7 Yes. 

8 And was it the same in 1979? 

9 A. The personnel may have varied, but the function 

1 o as a dapartmen t was the same. 

It And it would be the same case today? 

1 2 Yes. 

13 MR. HOWELL: Your Honor, that's all 

14 I would reserve the right 

15 Mr. Nusbaum. 

16 Anythinq 

17 more questions. 

18 

19 

2o BY MS. LAIBS'l'AIN z 

2 1 baum, I just want to aslt a couple 

2 2 

23 

2 4 

25 
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Mr. Doumar's representation 

he was representing s. L. Nusbaum, 

thing to you about the seriousness of the claim 

Nusbaum by Mr. Brady? 
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H. Lindsay - Direct 

DIRECT EXAMINATION 

2 

3 BY MS. 

4 0. 

6 A. Harvey Lindsay. 

7 Q. What's your occupation, Mr . Lindsay? 

8 A. I am a real estata broker. 

9 And what's the name of your firm? 

10 A. Harvey Lindsay and Company. 

11 What's the nature of the business that Harvey 

12 Lindsay and Company does? 

13 ~ We have a commercial real estate brokerage 

14 company. We deal in shopping canters, office buildings, 

15 
and general commercial leasing, management, sales, ·investment 

16 properties, and development. 

17 
How long have you been involved in this sort of 

18 business? 

19 

2 0 

2 1 

22 

23 

24 

25 

A. Twenty-eight years. 

Can you give us a little idea of your educational 

background? 

A. Well, I graduated from high school, and from 

the University of Virginia in 1951. 

What aspects of the real estate business have you 

been personally involved in? 
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H. Lindsay - Direct 58 

A Well, really all aspects of the commercial 

2 business. In the leasing, proparty management, sales, 

3 development, the administration afthe business. 

4 Q. Are you a member of any real estate affiliated 

5 organizations? 

6 A. Well, we are members of most. We are in the 

1 International Council of Shopping Centers, and we are a member, 

a of course, of the Norfolk --well, i~'s now the Tidewater 

9 Board of Realtors, and the Virginia Beach Association of 

10 Realtors, the National Association of Realtors, and we're in 

11 various appraisal institutes and management institutes, and 

1 2 things like that. 

13 Q. Do you hold any licanses, or any special 

14 qualifications? 

15 A. Well, just my real estate broker's license. 

16 I have the professional designation of CSM, 

11 which is Certified Shopping Center Management. This is given 

1a by the International Council of Shopping Centers. 

19 

20 

2 1 

22 

23 

24 

25 
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What's the basis for that being granted? 

Well, it's based upon your previous association 

in shopping center leasing and management, and you have to take 

. an examination, a written exam, and then an oral examination 

with a group of people. 

is granted? 

Is that a perfunctory type of thing that everybody 
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~ No, but there's no 

2 THE COURTz Let me interrupt a moment. 

3 Apparently you're trying to establish Mr. Lindsay's 

4 qualifications to ask him his opinion? 

5 MS. LAIBSTAINz That's correct. 

6 THE COURT: In what field? 

7 MS. LAIBSTAIN: In the field of real estate 

8 development, management, leasing. 

9 THE COURT: Do you question his qualifications 

10 in that field? 

II MR. HOWELL: Your Honor, I don't question his 

1 2 qual! fi cations • 

13 THE COURT : Go ahead. 

14 MS. LAIBSTAINt Be glad to. 

1 5 BY MS. LAIBSTAIN 2 

16 Are you familiar with the concept of property 

11 management and leasing? 

18 A. Yes, I think so. 

19 Can you explain to us the two concepts? 

2 o What property management means and what leasing means? 

2 1 MR. HOWELL: May I take it that he is ad.'Ui tted 

22 as an expert witness? 

23 THE COURT: She is asking his opinion now. Do 

24 you object? 

25 MR. HOWELL: I would object to his opinion unless 
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H. Lindsay - Direct 60 

he is to be qualified as some type of expert. I don't deny 

his opinion if she wants to qualify him aa an ~~pert. 

THE COURTz She has at some length had him 

testify t o his qualifications, to his education and 

qualifications. The term expert is a strange one that I 

s rarely us~. We don' t declare them as an expert. We determine 

7 if the opinion may be evidence based upon the qualifications 

a that have been established, and with your s tipulation of \vhat 

9 the qualifications are in the field, I would allow that 

10 question to be asked. 

I I ~m. HOvmLL : All right. Fine. 

1 2 BY r·I!S • LAIBSTAIN: 

13 Q Can you tell me what property management ent ails? 

14 A Wall , property management, our understanding of 

15 it, and the way ".Te • .. mrk it in our company, invo'lve s the 

1s aa~inistration of the lease aft e r it's been signed. In other 

17 words, ':.ve feel that leasing and management are separate function~ .. 

1e There is, of course, some ove rlap, but normally leasing people 

19 do not do manage...TUent functiono . Ne have the leasing people who 

2 0 go out and search for tenants and try to put the tenants in 

21 the r ight store at the proper amount of rent and for the right 

2 2 terms . That's called leasing ~ Then once the lease is signed, 

2 3 we turn it over to our management department where at that time 

24 they ~dminis~er t he lease. They t ake care of any complaints 

25 that the t e nant ha s, repairs, or anything of that nature, any 

58 TAYLOE ASSOCIATES 
REGISTER ED PROFESSIONAL REPORT ERS 

NORFOLK, VIRGINIA 
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improvements that have to be made within the premises such 

2 as partitions or something, and that would be their 

3 responsibility to get the report of the sales of the tenant 

4 and collecting the real estate taxes and such as that . 

5 One is an administrative function and the other is an action-tfl~e 

s thing, as I see it. 

7 Based upon your experience and your knowledge 

8 in this area, is there a need for two separate departments 

9 to hru1dle these two separate functions? 

10 A. Well, we think so, and I think for the most part 

11 in the industry t oday, that's the way to do it. That is the 

12 rule, not the exception. I think it's no question it works 

13 better that way. We find leasing people , really, if they 

14 get involved in management problems, they get bogged down and 

15 don't do the job properly. We like to keep them separate. 

16 They are two different types of individuals. A person could 

17 be very good in management and detai 1 and follow-up, and 

18 yet not be good in actually negotiating leases. 

19 Based upon what you said and your experience, 

2o would putting together of a prospecti ve tenants in a unit in 

21 a commercial shopping center, say a restaurant unit, fall 

2 2 wi~~in a property management ca tegory , leasing category? 

23 You mean to find the tenant? 

24 And put them in? 

25 A. That would be leasing, I think. 
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H. Lindsay - Direct 62 

MS. LAIBSTAIN: Would you answer Mr. Howell 's 

2 questions? 

3 

CROSS-EXAMcrNATION 
4 

5 BY MR. HOWELL: 

6 Mr. Lindsay, you do have management personnel 

1 to negotiate lease, do you not? 

8 A. Well, we try not to, Mr. Howell, if we can. 

9 Certainly we can. It's not absolut,ely clear-cut. · Our 

to policy is to have leasing people to do the leasing, and 

,, management people to do the management, but I can • t -- I • d 

, 2 have to think ·back of any instances. I am sure there were 

13 soma, where they did. 

14 Let me ask you what you do if -- you testi f ied 

t 5 you exclude leasing from property management. What do you 

t 6 include within property management? What function? 

17 Within property management? 

18 Yes. 

19 A. The collection of the rents, the collection 

2o of any percentage rents that are due, overage rents, collection 

21 of any real estate taxes, increases or taxes, if they are 

22 prorated. Charges such as that. It would be the responsibilit 

23 for them to get the sales reports from the various tenants, 

24 they would take care of any repairs that had to be done, 

2 5 any improvements that had to be made to the center, they 
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would periodically inspect the canter to sea that the lights 

2 are on, parking lots being cleaned properly, that the trash 

3 is being taken out, the potholes are being fixed, and things 

4 like that. That • s the way we look at management as opposed to 

5 leasing. 

6 Do you have any departments within your 

7 management property department, or division? Is it broken 

8 down any further? 

9 We have a shopping center leasing department, 

1 o and then we have what we call, what we term, a property 

11 management department. We have a man who takes care of all 

12 the management details as such, and that's the name we give it. 

13 0. Let me assume for the sake of argument, that 

14 the definition of property management includes what you say 

15 plus leasing. It would be nothing inconsistent with the 

16 definition by having various people perform those various 

17 duties, would it? 

18 A. I am not sure I understand your question. 

19 Well, you indicated you broke property management 

2o down, and you have various people that perform that function. 

21 What I am asking you is if property management were to include 

22 leasing in all these functions, there would be no inconsistency 

23 by definition of the fact you might have someone doing the 

24 function of leasing and --

25 A. You ·mean property management would include leasing? 
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~ A leasing ·man here and a management man here. 

2 A. I think that could be done if that's the way 

3 the company chose to do it. 

4 Based on your experience, Mr. Lindsay, would 

s you agree that Prentice-Hall Series, Guide To Real Estate 

s License Examinations is an authoritative source in the 

1 real estate industry? 

a A. Well, we don't use it, but I am sure it's okay. 

9 There are so many different real estate manuals and books 

10 and things that you can refer to. I've heard of Prentice-Hall. 

11 I am not sure I am very familiar "':'lith it. 

12 Would you recognize it as an authority? 

13 A. I am not sure. I know I wouldn't dispute that, 

1s Let me read you a passage. 

16 MS. LAIBSTAIN: I am going 

1 a to counsel. 

20 request for any of this I simply propose 

21 to read the 

22 with it. 

25 

62 
MR. HOWELL: He indicated that he 
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2 

3 

4 Mr. Lindsay, do you recognize Professor William 

5 Shankel's book entitled, Modern Real Estate Principles as an 

s authority? 

7 A. . Well, I don't see how you can ask me that if 

8 I haven't read the book. 

9 I am asking you if you do or don't? 

10 A. I don't know Mr. Shenkel, okay. 

11 Okay. Let me ask you do you recognize 

12 Dr. Bruce Harwood's book called, Real Estate Principles, 

13 Second Edition., as an authority? 

14 A. I haven't read it, but I don't object to it. 

15 0. I am just asking you if you recognize it as an 

16 authority? 

17 A. 
, I .. I have not read it. 

18 0. May I ask you about the ninth edition of Alfred 

19 Ring's Real 

20 that? 

21 A. 

2 2 Q. 

23 member of 

24 A. 

2 5 Q. 

Estate Principles and Practices? Do you recognize 

the 

No, I have not read that. 

Are you, either you or your organization, a 

Institute of Real Estate Management? 

Yes. 

Let me ask you if you are familiar with a book 
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H 

by James C. Downs, Principles of Real Estate Management, 

which was published by the Institute of Real Estate 

Management? 

~ Yes, I am. 

~ Would you recognize that as an authority? 

Yes. 

MR. HOWELL: Your Honor, I assume Linda 

the same objection. 

THE COURT& She hasn't made it. 

I am going to 

It has previously furnished to 

we have asked ll guidelines having 

distinction. 

it was 

called for in some sort of procedure? 

Let' s excuse temporarily, please. 
. ' 

(The jury 

THE 

Ms. Laibstain? 

to the 

for St. 

On the initial 

number four asked 

definition of property management and 

on which it arrived at the definition. Now, 

for production we asked for all other documents 
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rrelavant and perhaps misleading information to be qiven to 

2 and only later to have to tell them to disregard 

3 to me what we're taL~ing about here is 

4 of certain materials and what that 

5 general fi ld of real estate operation fall within 

6 activity and falls within another. 

7 Lindsay has given quite evidence as 

8 to what he and what is not. 

9 Where s not knowing whether 

10 his company follows the trade in this 

1 1 company, or whether it's company. I don' t know 

12 what the passage is to refer us to in this 

1 3 book that Mr . Lindsay does for pertaining to 

14 the Tidewater area or I don't want to get 

15 too far into som2thinq later, to have to tell 

16 the ou to develop this 

17 line of some caution. 

18 

19 COURT: Are we ready to procee 

2 0 MR. HOWELL: Yes, Your Honor. 

2 1 THE COURT: Recall the jury, please . 

22 (The jury was returned to the courtroom.) 

23 THE COURT : Mr. Howe 11. 

2 4 

25 Mr. Lindsay, before we recessed, you were 
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discussing Mr. Downs' book called Principles of Real Estate 

2 Management, and you indicated that you recognized it as an 

3 authority in the field, did you not? 

4 A. Yes. 

5 Q. I have here the 1975 edition or 1975 edition. 

6 I'm sorry. Please listen to the following passage I will 

7 read you, and tell me whether you agree or disagree with the 

8 statement, and if so, why or why not. 

9 . · ·. · "In . the last chapter of this book we will be 

10 talking about those activities and functions of 

1 1 property management that belong t~ the 

12 administrative process of his business. Of 

13 course, the central part of what a property 

14 manager does involves marketing, and that is 

15 why some of the preceding chapters have been 

16 devoted to it. Unless there is, after all , there 

17 will be no cash flow to justify the business, 

18 hence no business to administrate. " 

19 Would you agree or disagree with that passage? 

2o I am speaking primarily of the section that runs, "The central 

2 1 part of what a property manager does involves marketing . " 

22 A. I certainly can't dispute what he says. 'Vle just 

23 happen to keep the two things separate. But I certainly can't 

24 dispu~ what 1QU said. 

25 Q. 

66 

Then, in the twelfth edition, whi~~ was published 
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in 1980, I would like to read you this passage, and again 

2 ask you the same question. The sixth chapter on marketing 

3 and leasing, page 129: 

4 "Renting Techniques" 

5 nRenting is a process of interesting 

s prospects once they have been gi vm the opportuni t) 

7 to rent it. The desire to rent results from the 

8 property manager maximizing the value of the 

9 ·.space thEm convincing prospects of this value. 

10 "Negotiating a lease requires the manager to 

11 stress how a given space satisfies :the . 

12 prospective tenant's needs." 

13 Again, I can't dispute that. If I was writing 

14 the book, I wouldn't call him a property manager. I would 

15 call him a leasing man. But I can't dispute what he says. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And lastly, the same ~~apter, page 137, under 

summary, a passages states: . .... : . . .. . ': '!: .. .. ....... .. 

"Property managers consider marketing a 

significant management activity. Merchandizing 

of techniques vary among property types~ hO\>Tever, 

marketing strategies depend on a building's size 

' ' location, and age. Property managers often turn 

to advertising to introduce rental to market." 

That's true. I would like to add one thing, 

if I can. I t h ink that Hr. Downs, in his book, is more attuned 
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probably to apartments than to shopping centers, and I 

2 think he's referring more to the residential part of the 

3 business in the management and leasing than he is in shopping 

4 centers . In other words, I don't think that's the rule in 

5 shopping center and office building leasing, but I could be 

6 wrong. 

7 In that regard, let me refer you to the inde x 

8 of the book, if you care to see it. Chapter 13, Shopping 

9 Centers and Retail Properties, which is Section 1. 

10 A. I know he covers that in there . I guess what 

1 1 I am trying to say, I think his de fin! tion is mainly for 

12 residential property management , but, again, I could be wrong 

13 about t..llat. We do it differentl y in our company, and I 

14 think most other companies no,., recoqnize the division between 

15 the two. I thin.'~{ that anyway . 

16 ~ Let me ask you what the Institute of Real Estate 

17 Management is? 

18 A. It's a professional organization of the National 

19 Association of Realtors. It's composed -- you have to be a 

20 member of the National Association of Realtors. You have to 
. . 

2 1 be a member of the local, Tidewater Board of Realtors, and 

22 it's a professional organization of people who get what they 

23 call their· CPM designation, which is Certified Property 

2 4 Management designation, and that's done after going to several 

25 schools and taking a comprehensive exam. 

68 TAYLOE ASSOCIATES 
REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 



H. Lindsa: - Cross 7 

~ Is that a nationwide organization? 

2 A. Yes. 

3 MR. HOWELL: Thank you. 

4 COURT: Anything further? 

5 your examination? 

6 MR. 

1 MS • 

8 

REDIRECT EXAMINATION 
9 

10 LAIBSTllN: 

11 Mr. Lindsay, referring to the Institute of 

12 Real Estate Management, have you ever served as an officer? 

13 No. I am not a Certified Property Manager. 

14 We have some in our company, but I am not personally involved·. 

15 
How about the Tidewater Board of Real Estate 

16 Management? 

17 
A. I was president of the Norfolk Board of Realtors, 

18 
many years ago, which is now the Tidewater Board of Realtors. 

19 Who are the major property managers in this 

20 area? 

21 A. I think Goodman, Segar, Hogan~ 5. L. Nusbaum; 

22 Pembroke Commercial Realty, and our company. I think Adam' 

23 McCabe and Lester to a smaller extent. They are growing, but 

24 I would say they are the major onas. Great Atlantic, but 

25 mainly in the apartment field, and to a smaller extent in the 
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office building field. 

2 Are you aware of whether any of these 

3 organizations are set up any differently than what you 

4 described as far as separate departments? 

5 A. It's my understanding that they are set up 

s pretty much the same way we are. I can't absolutely be sure 

7 about that, but it's my understanding it's pretty much tb.at 

8 way. 

9 Do you know of any major properties in the 

10 Tidewater area where one firm serves as a leasing agent and 

1 1 another as property manager? 

12 The new Royster Building. I am not sure what 

13 they call it now. It's next to VNB, where Royster has a 

14 headquarters. At one time it was managed by Goodman, Segar, 

15 Hogan and leased by Pembroke Commercial Realty. Of course, 

1s \ofe handle -- we are involved i n t he leasing of fourteen 

11 shopping centers, of which nine \'le manage and five we do not 

19 manage. So you do have situations where sometimes an owner 

19 prefers to manage his· own property and wants somebody else 

20 to do the leasing. The Royster Building situation is unusual, 

21 but it was a situation that existed. 

22 Are there different types of personalities f or 

23 the different jobs? . 

24 

25 
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problems. Management is so detailed. It's so intensified 

2 with detail work, follow up, and things like that. It's a 

3 tough business. All tha real estate business is tough, but 

4 that's particularly tough. It's difficult. I think it 

5 requires two different kinds of people, you know. 

6 Do you look for different kinds of people? 

7 A. Yes, we do. We try to. 

8 You said something about the distinction between 

9 the r esidential property management and commercial property 

10 management. What do you mean when you say residential, and 

11 what do you mean by commercial? 

12 In residential I am referring to apartment units, 

13 garden apartment units, and I suppose you could say single-

14 family houses because that's getting to be a large part of 

15 the business, but mainly garden-type apartments, garden 

16 apartment-type units. 

17 

18 

19 

20 

21 You are referring to the structure of other 

2 2 organizations, realty organizations, of which you are familiar? 

23 A. Yes. 

24 'rhere is nothing inconsistent with the 

2s depar+..mental definition of Mr. Dot~Tns' definition of property 
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--. management, is there? What I'm asking you is there's 

2 nothing inconsistent with the definition of property 

3 management which includes leasing whereby you have two people 

4 doing all those functions as opposed to one? 

5 A. No, I don't think so. 

6 Let me ask you if the local real estate 

7 industry generally follows the tradea and practices of the 

8 national industry? 

9 A. Well, that's hard to say. For instance, in 

10 other cities, at least in the larger cities, in leasing 

1 1 they pay you a commission up front like they do in sales, 

12 whereas i n managerr.ant, they pay you a certain fee over a 

13 period of time that you are managing. In this area we don ' t 

14 do it that way. There are differences. There are differences 

15 in the various parts of the industry, you know. There really 

16 are • . There are some differences. 

17 · would· you say that the local industry follows 

18 the general trend of the national industry? 

19 I would say so for the most part, but there are 

20 differencas. 

2 1 MR. HOWELL: Nothing elsa. 

22 

23 

2 4 Thank you. 

25 (Witness excused) 
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THE COURT: Mr. Howell. 

3 of motions I this 

4 time. 

5 THE COURT: The jury is excused. 

6 (The jury was excused from the courtroom.) 

7 MR.HOWELL: Your Honor, at this time on behalf 

a of the defendant, we move to strike the plaintiff's evidence 

9 with regard to count one and two of the amended motion for 

10 judgment. 

II Count one, on the ground~-! believe ~~e 

12 evidence has indicated, and we have relied on, three exclusions 

13 in this policy. The first dealing with a property management 

14 and property management agreement, or a situation in which 

1s s. L. Nusbaum was acting in a supervisory capacity for the 

16 building owner. We think Mr. v. H. Nusbaum's testimony, as 

17 to the activity which they ·did out there, leasing and managing 

1a the property, put them in a supervisory capacity, and that this s the 

19 role in which the rental occurred, The second exclusion is 

20 for management of property under which the misrepresentation 

21 occurred. The second exclusion is for management of property 

22 which is developed, owned,. or constructed by a parent firm 
' . 

23 under the: same financial control as the insured. 

24 I don't think there's any question about the 

2s latter part, However, it's been admitted that the people who 
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owned, the same people who owned eighty percent of the stock 

2 of s. L . Nusbaum also owned SuSu Developers , which is the 

3 owner of Hilltop North Shopping Center. 

4 We believe that both a common definition of 

s the word, and also as it is defined in the real estate 

s industry, is that leasing is. a property management function. 

7 The third exclusion deals with any situation 

10 so forth. indicated, first of all, this 

11 property ran L. Nusbaum and Company. 

12 indicates clearly n there that it can be to anyone 

13 as those 

14 people who are S. L. and Company. Mr. 

15 Nusbaum testified that his ding of the contract was 

16 that the people who were property for 

17 development were leasing principals of s . L. 

18 Nusbaum and Company, after that 

19 was immaterial as s. L. Nusbaum 

20 were involved, addition to '-thich, he h admitted that 

21 SuSu ch is a general partner in Susu 

22 owned subsidiary of S. L. Nusbaum. 

2 3 We think, in light of those descriptions , 

24 acting as a member of the real estate partnership 

25 dicated, and were, in fact, developing the property t . 
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•·. · •• arise out of or in connection with the· 

2 sale," right? 

3 HOWELLa Yes, sir. 

4 All right. 

9 forth. 

10 Those are the three exclusions that you a 

12 MR. HOWELL: Yes, sir. 

13 THE COURT: Now, the policy contract of the 

14 company provides that it extends coverage, and its obligation 

15 is to pay on behalf of the Insured all sums which "the 

1s Insured shall become legally obligated to pay as money damages 
. . . 

17 (other than exemplary or punitive damages), because of any clai 

1a or claims first made against the Insured during the policy 

19 period, arising out of any negligent act, error or omission, 

20 occuring subsequent to the retroactive date, • and here' s the· 

21 key language: "in the conduct of the Insured's business as 

22 real estate agents, and c~used by the Insured or some other 

23 person for whose acts the Insured is legally liable, except as 

24 excluded." So, your agreed coverage under this contra ct. is 

25 claims a.risina out; e£ ueg!1gence and e~JForq nr omissions in the 
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conduct of the insured's business as real estate agents . It 

2 seems to me that the business of a company as a real estate 

3 agent necessarily includes the negotiation of leases, and 

4 unless there is an exclusion which would expressly take that 

5 activity out of the coverage, then it's still in there. 

6 If we construe the word management to include that, then my 

7 question would be what•s left? 
... ' .. 

8 MR. HOWELLt A number of things are left, Your 

9 Honor. The application, which is in evidence, makes it clear. 

10 First of which is sales, second of which. is real estate 

11 consultation, the third of which . is real estate appraisal. 

12 THE COURT: Well, I have real trouble with that, 

13 and I would say to you that on its face it would appear to me 

14 that one acting as a real estate agent, attempting to negotiate 

15 the lease for another, would clearly be covered by that 

16 coverage provision unless one of the exclusions takes it out. 

17 Do you agree with that? 
·· .. ~ ~ 

18 MR. HOWELL~ Yes, sir. 

19 'l'HE COURT~ Now, the mere fact that the same 

20 company might have certain management responsibilities or 

21 might sell or might repair or might do other things or might 

22 even share ownership and so forth,that fact wouldn't change 

23 that·. Unless , they change that, then it would not br:lnq the 

24 type of claim that we· have here within an exclusion, unless 

2s that claim arose out of those circumstances, and you're not 
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taking the position that if Nusbaum performs certain management 

2 functions then they are not covered on this claim. You 

3 would have to say that this claim arose out of management 

4 functions, would you not, in order for it to be excluded? 

5 MR. HOWELLs For it to be excluded the management 

6 of property would have to entail either the general definition 

7 of. the standard, the intention of the parties, or by the 

8 standard of the industry. 

9 THE COURT: All right, sir. There would have 

10 to be a claim that, "arises out of or· in connection with 

11 operations performed by the insured under a written management 

12 agreement or any situation where the insured acts in a 

13 supervisory capacity for a building owner." What does that 

14 mean? 

15 MR. HOWELLs A building owner. 

16 THE COURT1 Does every real estate agent who 

17 represents the owner of .a building negotiating a lease with . .. : 

18 a prospective tenant, are you saying he is acting in a 

19 supervisory capacity? 

20 MR. HOWELLs I don't see that on a general basis. 

21 I think certainly in this case they were, which is the case 

22 as we have determined it. 
' 

23 THE COURT : Why? . : . 

24 MR. HOWELL: Because, Your Honor, they had 

25 absolute control, in essence, of what went on at Hilltop North. 
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They leased it, and they maintained it. 

2 
THE COURT: In this activity here they are 

3 
sitting down to negotiate a lease with a prospective tenant, 

4 
which is a part of a many-faceted business. But that's the 

5 
operation, or the activity, out of which this claim arose. 

6 
There's no question about this claim arose out of that 

7 
activity? 

8 
MR. HOWELL: The error was a leasing error. 

9 
THE COURT: If they acted in a supervisory 

10 
capacity in other respects, but not acting in a supervisory 

11 
capacity in that activity, then that does not pertain? 

12 
MR. HOWELLz That's correct. 

13 
THE COURT: How was ~~. Goldmeier's activities 

14 
in negotiating as a real estate agent this prospective lease 

15 with the tenant different from any other real estate agent 

16 
who is trying to negotiate a lease? 

17 MR. HOWELL& In this case they had complete 

18 
control over the property, and they were overseeing it. I 

19 
think the general definition of supervisory capacity is to 

20 oversee, manage, and control. 

21 
THE COURT: But the claim doesn't arise out of 

22 
their overse~ing or over their supervising. The claim arises 

23 out of the negotiations of the lease, and unless in that activit~ 

24 they wera acting in a supervisory capacity for the building 

25 owner, then the exclusion doesn't pertain in this case. 
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MR. H0~1ELL: If you do not .consider leasing 

to be supervision, then it does not pertain there. 

THE COURT: I think if I was the owner of 

a building and I asked a real estate agent to lease it for 

me and he negotiates with somebody for the lease, i,n the 

course of that ha is just acting as my agent . 

MR. HOWELL: I think the evidence clearly was 

in this case what services were purchased and what services 

were performed was a paCkage. There was no breakdown between 

saying you received "X" amount for leasing and "X" amount 

for maintenance. What they were purchasing was a total 

supervisory package consisting of maintenance, insurance, 

and leasing. 

THZ COURT: I think that's where you and I 

ara running into trouble, thoughr because by your contract, 

which you drew, you didn't say t hat there would be no 

coverage if under any activity -- if ·that .type of . ··.·. · ... ..:,.. 

relationship or that type of package deal was entered into. 

You didn't say that. You said there would be no coverage 

for claims arising out of the acts in that particular category. 

Now, there could be five million of them, but unless the 

claim arose out of an act of management, or any act which the 

insured was acting in a sUpervisory capacity, then it wouldn't 

be excluded. I am not denying ~~at under the evidence that 

they might have, in some respects, acted, but this claim didn ' t 
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arise out of anything more than negotiation of a lease. 

2 
That's my problem with it, and as I see it that•·s my problem 

3 
with every one of the exclusions. 

4 
The mere ·fact that they might have had a 

5 partnership, that they might have not had a partnership, 

6 
but might have been overlapping control or m<Tnership,· all 

7 
those things do not preclude the coverage, otherwise . I 

8 
don't think you have any policy left at all. But you have 

9 
covered claims arising out of acts, errors of omissions in 

10 the conduct of the insured's business as real estate agent. 

11 I can • t think of anything more basic to the business of a real 

12 estate agent than negotiating a lease. Then where you exclude 

13 
certain claims arising out of certain operations, and in 

14 other respects for certain activities, no other respects, 

15 but just have said that you exolude claims arising out of 

16 leasing or negotiating leases as a part of the business of 

17 real estate, as a real estate agent, I seriously quastion . . · ·. 

18 whether you have a basis for your denial in this case. 

19 At any rate, it prompts me at the time, certainly, 

20 to overrule your motion on count one, and since that's overruled 

21 you can go on to count two. 

2 2 MR. HOWELL: Please note my exception. 

23 THE COURT: ·Your exception will be noted and 

24 we'll take a brief recess. 

25 {Recess) 
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THE COURT: Please recall the jury. 

2 (The jury was returned to the 

3 COURT: Call your 

4 Dr. Jon 

5 THE Were you 

6 MR. 

7 

8 DR. as a witness by and · 

9 on behalf of first duly 

10 sworn, was e and testified 

11 

DIRECT EXAMINATION 
12 

13 

14 Dr. Crunkleton, will you state your name and 

15 address? 

16 Yes, Jon R. Crunkleton, 4783 Darby Court, 

17 Virginia Beach, Virginia. 

18 Q. Would you spell that please? 

19 A. c-r-u-n-k-1-e~t-o-n. 

20 Thank you, sir. What is your occupation? 

21 Assistant professor of finance and real estate 

22 at Old Dominion UniVersity • . ' 

23 

24 bacl~;ground? 

25 A. 

·_- Will 'you des'cribe, for the Court, your academic 

I have been teaching real estate courses for · 
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approximately six years. I have a PhD. in real estate and 

2 marketing from the University of South Carolina. 

3 Do you belong to any real estate or ganizations? 

4 I am an officer in the American Real Estate 

5 and Urban Economic Association, which is an association of 

6 college professors in real estate. I am a consultant with the 

1 Tidewater Board of Realtors, a member of the American Marketing 

8 Association. 

9 Have you written any articles in the real estate 

10 _industry? 

11 A. I have written several articles for appraisal 

1 2 mag~zines and joumals. I have had several articles in the 

13 American Real Estate Urban and Economic Association Joumal, 

14 and Tax Review, and Tax Assessors Joumal. 

15 Outside the academic community, do you have any 

16 relationship to these organizations? Do you have any real 

11 estate-related activities? 

18 A. I am a principal of a small firm located out 

19 in Virginia Beach, Realty Advisors,Incorporated. We do market 

2o analysis, feasibility studies, design computer hardware and 

21 software for real estate firms, and we do studies, investment 

22 analyses, ~or firms in the area • 
• 1 ~ . ' . 

23 
: t • 

~ . . l'7ould you tell me some of the organizations with 

24 which you clients that you've served in this capacity? 

25 Would you repeat the question? 
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~ Tell me the real estate organizations, or firms 

2 in the area which you have served in this capacity? 

3 A. I have done consulting work ror Harvey Lindsey 

4 and Company, my firm has done work for Goodman, Segar, Hogan, 

5 we've done some work for the City of Virginia Beach, and 

6 other individual investors. 

7 Dr. Crunkleton, based upon your educational 

a background and experience in the real estate industry, will 

9 you define for me the term property management? 

10 MR. NUSBAUM: I don't believe this witness has 

11 been qualified as an expert on property management from 

12 anything that he has said. I don't think he has said he 

13 engaged in property management or consulted on property 

14 management. Market studies and analyses, the things that he 

15 has spoken of in connection with the real estate industry, 

16 are not the same as property management. I haven't heard 

17 Mr. Bowell ask him a single question about property management, 

1e or his participation or background in it. I object to the 

19 question. 

20 THE COURT: Let me see if I understand exactly 

21 where we are after hearing Dr. Crunkleton's educational and 

22 professional experience. ~he question was not put to him as 

23 to his opinion on something, but rather asking him to define · · 

24 a: certain word. Perhaps that's the same thing by a different 

2s phraseology. Your objection goes to his qualifications to offer 
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his opinion as to the meaninq of that term? 

2 MR. NUSSAUMs Yes, sir. 

3 THE COURTs Not to the question itself, but 

4 to his qualifications as developed up to this pointJ is that 

s right? 

6 MR. l:lUSDAtJr.t 1 AB an expert. 

7 THE COURTt Would you like to interrupt at this 

8 time and cross-examine on the area of qualifications? 

9 MR. NUSBAUM: Yes, sir. 

10 THE COURTs All right. I will allow you to do 

11 so. 

12 VOIR DIRE EXAM!HATION 

13 

14 :SY MR. ~IUSBAOM 1 

15 Q Dr. Crunkleton, do you h~ld a Virginia real 

1s astata license aa a broker? 

17 A No, sir, I do not. 

18 Q As an agent? 

19 A No, sir, I do not. 

20 Q Do you hold a real estate license in any state? 

21 A No, sir. 

22 Q Have you ever actively engaged as a real estate 

23 agent or broker? 

24 A 

25 Q 
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A No,sir. 

2 Are you familiar with the structure, the 

3 departmental structure, of the firms that engage in real estate, 

4 the larger firms that engage in the real estate business in 

s this area? 

6 I am generally familiar with Goodman, Segar, 

7 . Hoqari 7 Harvey Lindsay and Company; and s. L. Nusbaum only in 

a a general manner. I have had several students who are working 

9 in some capacity, who I have conferenced since their graduation. 

10 No personal contact or conferences conferring with 

11 the principals about those particular matters as distinguished 

1 2 from these? 

13 Correct. 

14 When you apeak of making a market analysis or 

1s survey, you are talking in terms of whether a particular 

1s parcel of real estate, say a 20-acre tract, has the strateqic 

17 potential, has the .. strategia qrowth potential and the number 

1 a of people with certain characteristics and buying habits 

19 living within a certain range of that area? That's the type ot 

20 survey you' ra speakinq of? 

21 Essentially that's correct. 

22 That • s the type of service you render for 
. 

23 Goodman, Segar, Hogan and LindseyJ is that not so? To determin~ 

24 the suit~ility for a piece of property for development? 

25 Different clients request different things, but 
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generally in that arsa, yes. 

2 Have you consulted with any firm in this area 

3 as to how it should structure its operations, and how it should 

4 organize its departments? In your professional capacity do 

5 you advise them how to run their business? 

6 No, sir. 

7 MR. NUSBAUM: I would submit that--

s on the subject 

10 

11 

~DIRECT EXAMINATION 
12 

13 

14 Q. Dr. Crunkleton, you have a PhD. in real estate? 

15 Yes, sir. 

16 In the course of your education, did you r eceive 

17 any education in regard to property management? 
.... .:·.;. 

18 Yes, sir. At one time I was scheduled to 

19 teach a course in property management. However, the course 

2 0 did not materialize and the course was not taught. I also, 

2 1 in my courses, have had student property managers. 

22 MR. HOWELL: Your Honor, I think in light of 

23 those responses he is qualified. The fact that -- and I submit 

24 it has no bearing on this case -- he is not familiar with 

2s exactly how this client, or this plaintiff, or any given 
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individual,divides their departments and divides the functions, 

2 it has nothing to do with the overall definition of property 

3 management. 

4 THE COURT: We' 11 excuse the jury temporarily. 

5 (The jury was excused from the courtroom.) 

6 THE COURT: Of course, Dr. Crunkleton, with 

7 his education and professional experience, is qualified to 

8 offer opinions in response to appropriate questions and within 

9 the limits of his field. 

10 I have some difficulty with the question itself. 

11 If you are asking the witness to advise the Court how the 

12 Court should construe a term for the contract which is in 

13 issue before the Court, I ·question whether that is allowable. 

14 You don't put witnesses on the stand to tell the Court what 

15 it's decision should be on a question of law. I want to hear 

16 from you gentlemen on that. I would also like to hear from 

17 you further on whether the particular question that has been r, ' • • 

18 put to Dr. Crunkleton does lie within his field of expertise . 

19 in light of the responses he made to Mr. Nusbaurr.'s questions. 

20 MR. HOWELL: Your Honor, if the form of the 

21 question is what is troublesome, I would be happy to rephrase 

22 it as to what hia opinion is. I think it's extremely relevant 

23 in this case. If there is a general understood definition of 

2 4 property management in the industry, I think S. L. Nusbawn 

25 is bound by it, and I think, in light of what Or. Crunkleton 
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2 and the fact that he is a professor who at one time was 

3 educated and trained to teach a property management course, 

4 that he is in a po~ion to say what his opinion. is based on 

5 by education and background in generally obtaining the 

6 understanding of the phrase in the rea1 estate industry 

7 just as Mr. Lindsey is. 

8 I hope I have answered that. If the problem 

9 is with his usurping the Court's role, from saying this is 

10 the definition, I would be happy to rephrase it . I think he 

1 1 is entitled to offer his opinion as to the general definition 

12 of t hat term, as.· i t is understood in the real estate industry. 

13 THE COURT : Your alternative question would 

14 be what activities fal l Under the tar.m management, and what 

15 activity falls under the term leasing, or whether leasing 

16 falls un.der the general term managing? Is that ,.,hat you 

17 propose to ask him? 

18 MR. HOWELL: I had intended to lead .him in 

19 ~~at regard, or phrase it in that respect. I basically wanted 

2o to ask him what his opinion was -of the definition of property 

21 management as it's understood in the real estate industry. 

22 THE COURT : Mr . Nusbaum. 

2 3 MR. NUSBAUM: If Yo ur Honor please, I have the 

24 same difficulty as the Court in having the issue before the 

25 Court decided by the witness rather than by the Court. Since 
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it is a question of law, and I think the Court's position on 

2 that is entirely sound, I do not see how that question can be 

3 answered in terms of what any witness thinks about the meaning 

4 of the words • 

s It seems to me the issue is how are these 

6 companies, that are doing the work in this community where the 

7 insurer is selling his product, structured and whether the 

8 leasing activity is separable from the managing activity in 

9 terms of practice of the people that they are insuring, and 

10 whether the company can, or reasonably should, know that. 

1 1 I don't see how this witness is going to shed any light . in 

12 terms of his own acknowledgement, that he had not discussed 

1 3 this with the principals of any of these firms, who we know 

14 through Mr. Lindsay's independent testimony that would be the 

15 firms involved-- the four or five leading firms, companies. He 

16 has not engaged in property management ever, he is not a 

17 licensed broker, and he has not consulted on this question with 

18 anyone, and the fact that he might have been prepared to teach 

19 it at one time seems to me is not going to furnish him with the 

2o basis for offering any opinion which the Court could receive 

2 1 as evidence. I respect Dr. Crunkleton, and I am sure that he 

22 is a fine professor. But I don't think his particu1ar expertise 

2 3 and knowledge has been shown to qualify h im .t o have an opinion 

24 this question. 

2 5 MR. HOWELL: Your Honor, may I make one more point 
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back to the same distinction, which I submit Mr. Nusbaum is 

2 making based on how someone decides to divide whatever they 

3 are doing into departments. In his definition he seems to 

4 say that the definition standard is to be taken by what people 

5 do as far ~s regimenting, or departmentalizing, their real 

s estate agencies. I submit, first of all,that isn't the 

7 standard. I submit that Dr. Crunkleton is qualified to say 

8 based -- there has got to be, and I submit that there is, 

9 a definition which is generally understood of property 

10 management in the real estate industry. I would assume, if 

11 the Court is going to decide that issue, you could, pe~haps, 

12 ask for briefs on that point. I don't think he is usurping 

13 the Court ' s function in indicating what in the trade usage of 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

90 

that is generally understood to mean. I don't think I 

understood the Court to say that the Court would simply define 

the word based on the Court's sole past experience. I 
' . ·" ,·:. : :._. .. 

don't mean to imply the Court isn't qualifiede I am sure 

the Court would seek the definition of the words as used in 

the policy. 

THE COURT: Generally speaking, where controversy 

and a lawsuit arises under a written contract and the terms 

are there, even if one party or the other was called to the 

witness stand and asked what do you mean by such and such, we 

determine that parol evidence, his opinion, or his thoughts, 

subjective thoughts, would not be admissible. The contract 
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speaks for itself, and i t must be construed in the light of 

2 its own language. If you get to the point where you find 

3 an ambig uity in the language of t..'lle contract itself, and it 

4 is necessary to construe, then, under certain circwnstances 

5 expansive evidence is admissible to describe the circumstances , 

6 perhaps under which the contract was entered into, or perhaps 

7 even to describe usage in the trade of certain terms. I 

8 don't think the witness is allowed to say that proper definition 

9 of a term or usage of a term by the COurt must be thus and so 

10 in a written contract. I think that the witness, as Mr. 

11 Lindsay was allowed to do without objection, can, if he h as 

12 knowledge, testify to usage in the trade if we have an 

13 ambig uity . I believe that we do have an ambiguity in the 

t4 broad sense, at least in that we have in the coverage clause 

15 that he assumed the obligation on the part of the insurance 

16 company to cover the actual period referred to which arose 

17 out of and performed in the conduct of the insured's business 

18 as real estate agents. That's .· very, very broad, and would 

19 certainly, as I think we have already agreed, include acts 

2 0 in the conduct of negotiating a lease on behalf of a property 

2 1 owner with a tenant. 

22 We have an exclusion as to acts arising out of 

2 3 or in connection with the management or sale. It does not 

24 say negotiated leases specifically, but management or sale 

25 of property developed, and it is defendant's position that the 
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exclusion of acts arising out of management takes it out 

2 of the coverage of this policy, the acts of negotiating a 

3 lease of the tenants • 

4 It depends then on what is meant by management. 

5 It becomes ambiguous in that it appears on the face to be 

6 in conflict, or possibly in conflict, with the coverage 

7 proposed. I do not believe the question as put, please define 

8 such and such a word in this contract, is proper, and the 

9 objection will be sustained to that. 

10 I believe to that extent Dr. Crunkleton has 

1 1 the knowledge, and we '11 simply have to rely on his own 

12 self-restraint in limiting himself to his ~An knowledge. 

13 There's no reason for us to feel that he won't. He would be 

14 permitted to testify to the usage of the terms in trade here, 

15 the term management in practice, what does that include, that 

1s sort of thing, just as Mr. Lindsay did, I think, within those 

17 same limits of concern and within also the limits of the 

18 witness' own knowledge of the practices in this area. 

19 I believe to that extent that it's been opened 

20 by the plaintiff, by his own expert, and simply to respond 

21 with another witness dealing with the same subject in the same 

22 areas would be appropriate. It should be understood. Is 

23 that understood, Doctor? 

24 THE WITNESS: Yes. 

25 

92 

THE COURT: To that extent, then, the objection 
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would be overruled, but the testimony would be permitted 

2 only within those limits, and actually right now I don't 

3 know what tha doctor's knowledge is of those practices in 

4 the various companies in this area and the usage of the trade. 

5 But that is what remains to be· determined. 

6 Recall the jury. 

7 (The jury was returned to the courtroom.) 

8 BY MR. HOWELL: 

9 Doctor, based upon your education and experience, 

10 would you give me your opinion as to what the practice 

1 1 "property management" means in the general real estate industry? 

12 MR. NUSBAUM: Objection. 

13 THE COURT: Objection sustained. 

14 BY MR. HOWELL: 

15 0. Doctor, based upon your education, please 

16 indicate to me your opinion as to what is encompassed within 

17 the phrase property management? 

18 MR. NUSBAUM& Objecti on. Same question. 

19 THE CO URI': Seems to be e xactly the same 

20 question, and completely inconsistent with the ruling of 

2 1 the Court. Can you inquire of the doctor as to what his 

22 knowledge is of the practices of companies in this area, or 

23 something within the limits of the parameter that the court 

24 has defined as appropriate? Not just theoretical, a strict 

25 question as to what amounts to his definition of the word. 
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That's exactly what we've already dealt with. 

2 MR. HOWELL: Your Honor, I didn't understand 

3 the Court's ruling to limit his testimony solely to this 

4 area. 

5 THE COURT: Well, I don't really mean to be 

s emphasizing that because I have no reason to think that usages 

7 in this area are different from usages elsewhere except to 

8 the extent that some witness said they are different. I 

9 don't mean to be emphasizing the geography of it, but I 

10 think your inquiry would have to do with practices and 

1 1 experiences and not ask the witness to define a word in the 

12 contract which is up to the Court to construe. 

14 Let me ask you, Dr. Crunkleton, based u 

1 s industry, what p acti ces and ~unctions ,.,ould e encompassed 

18 experience? 

19 

20 question. 

21 

23 BY MR. 

25 A. As I understand your question, based 

94 
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and not my conversations with people in 

2 Yes. 

3 A. If I were teaching the 

4 principles of management -

5 The witness is going 

6 to offer a 

7 I don't think question put 

8 question again? 

9 THE WITNESS: Yes. 

10 THE COURTs That question is what practices 

11 would fall within that term of management. It doesn't ask 

12 for your definition of the word from your experience and 

13 education and qualifications to that extent. Just what 

14 practices fall within the term management? 

15 THE WITNESS: I would say first,. managing of 

16 space would include leasing, tenant selection, insuring the 

17 property maintenance, advertising and promotion. 
•.\.: .. 

18 That• s 

19 

20 

21 BY MR. NUSBAUM: 

22 Dr. Crunkleton, are you familiar with the fact 

2 3 that the major real estate firms in this area that handle 

24 commercial property have a leasing department which is separate 

25 and distinct from the property management department? 
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i\. Yes, sir. 

2 
And that is a fact known to you, isn't it? 

3 A. Yes, sir. 

4 And there are good, sound reasons for that , 

5 are there not? 

6 A. Yes. 

7 0. Are there some firms that have some p;-operties 

8 where a real estate brokerage firm may only be leasing and 

9 not do management; is that not correct? 

10 A. I can't say that's correct, or not . 

11 0. You mean you don't know it? 

12 A. I do not know. 

13 Q. You do not know, but if Mr. Harvey Lindsay said 

14 they were so, you would believe him? 

15 A. I would believe him, yes. 

16 Are you familiar with the fact that the Royster 

17 Building downtown here in Norfolk, next to the Virginia 

18 National Bank Building, and I believe recently acquired by 

19 the bank, was at one time managed by Goodman, Segar, Hogan 

20 and at the same time being leased by Pembroke Realty? 

21 

22 

23 

24 

25 

96 

A. No, sir, I was not. 

And do you know that Mr. Lindsay frequently, in 

his business, handles the leasing of quite a few properties, 

as many as, I believe, he said as six shopping centers, and 

which he does not manage? 
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A. I did net know that, but if it is true 

2 Have you engaged in the preparation of any 

3 leasing agraement whereby major properties are leased and 

4 handled by leasing agents? 

5 No. 

6 Have you enqaged in the preparation of any 

7 management aqreementa whereby major properties are managed 

8 by real eatata brokerage firma? 

9 A. No, I have not. 

10 Are you aware of the fact that it is the custom 

11 to deal with leasing and manaqement where one act combines 

12 both functions as separate activities in the same agreement? 

13 MR. HOWELLt Your Honor, I would object to that 

14 question. I don't think that's in evidence at all. 

15 THE COURT: I am sorry. I will have to ask the 

1s reporter to read that back. 

17 (The reporter was requested to read back the · ·,: 

18 previous question, and complied.) 

19 THE COORTt Objection overruled. 

20 BY MR. NUSBAUM: 

21 I'll clarify that for you. It didn't come out the 

22 way I wanted it. The question is to examine your awareness 

23 ot the agreement where one fir.m, one agent, performs both 

24 activities of leasing and management. The question is are you 

25 aware of ths fact that in the agreements that such agents · 
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customarily have, for the purpose of defining their 

2 responsibilities, that leasing and property management are 

3 separately dealt with? 

4 A. I have no knowledge that that is being dona. 

5 I am not familiar wi~~ the contractual relationship between 

6 the property management firm and the owner. 

1 MR. NUSBAUM: All right, sir. No 

8 

9 Honor. 

10 

11 

12 

13 Dr. Crunkleton, Mr. Nusbaum has pursued with you 

t4 not only the departmental arrangement of S. L. Nusbaum and 

ts Company, but other organizations. Is there anything inconsisten 

16 with the departmental arrangement, with the limits as you 

17 included them in property management? 

18 MR. NUSBAUM: I would like to object to that 

19 question on the basis of the witness' familiarity with those 

20 matters from his ow~ knowledge. I think he has demonstrated he 

2 1 is not in a position to give an answer to that question. 

2 2 THE COURT: I think we have to leave that to 

23 Dr. Crunkleton. Objection overruled. 

2 4 

25 
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BY MR. HOt>lELL: 

Q. Is there anything inconsistent \iith that? 
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A. No. I think that is good business practice. 

2 I think \'ihat has been forgotten is t..~e role of the firm·, the 

3 property managemant firm. How you divide the duties can vary. 

4 If you have people doing the negotiations, the leasing, with 

5 a financial background, I would 'certainly have them as leasing 

6 agents. If I have people that are better off with a hammer 

1 and nail and poor personal! ty, I certainly wouldn't make them .. ,. 

8 a property manager. But within the firm you might have 

9 separate departments, but collectively I t..~ink those department 

10 are performing the function of property management no matter 

1 1 if you delegate the authority within the firm. 

12 MR. NUSBAUM: Your Honor, I move to strike that 

13 portion of the witness' response that deals with what he thinks 

14 about it in property management. 

15 THE COURT: Motion overruled. 

16 Anything elsa? 

17 l1R. HOWELL: No, sir • .. • t • • 

18 No, Your Honor. 

19 may be excused. 

20 (Witness 

21 THE next? 

22 MR. Alan 

23 

24 

25 

* * * 
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organization tOOJ\. ........ .~ .. -~inn based on i-_h.;- : ...... T.er7 

2 ... Not to my knowledge • 

3 Mr. Nusbaum, let me ask you if you can identify 

4 that document, please? 

5 A. Sure. This is a chart that I put together 

s showing the structure of our company. 

7 ~ When was that done? 

a A. I'd say it was about two to three years ago, 

9 just about. It must have been at least that long because 

10 Dianne Rowe hasn't been with us for over a year. 

11 MR. UOWELL s Your Honor, we would Uke to have 

12 this admitted. 

13 THE COURT: Without objection? 

14 MR. NUSBAUM: No objection. 

15 THE COURT: Defendant's Exhibit Number 1 . 

16 (A chart of . s. L. Nusbaum and 

17 Company was marked as Defendant' 

18 Exhibit Number 1, and received 

19 in evidence.) 

20 BY MR. HOWELL: 

2 1 Q. Mr. Nusbaum, I believe yesterday Mr. V. H. 

22 Nusbaum indicated that the departmental organization and 

23 operational aspects of S. L. Nusbaum and Company were _the same 

24 in 1977 and in 1979 and today. You wouldn't dispute that 

25 assessment, would you, with the exception that personnel come 
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and go? 

A. Basically, I'd say that's correct. 

MR. HOWELL z That • s all I have, Your Honor. 

Alan, Mr. Howell asked you if the company took 

any action in response to the letter of July 11. t want to 

show you a papeh that's marked Exhibit 15. It'A dated July 27, 

1977. See if you Were aware of that letter? 

A. No, I was not. 

That would have been han~led by Mr. Airing as 

a routine matter for his at~ntion? 

A. Yes • Mr. Airing gi!"'nerally handles a lot of the 

insurance correspondence dire~tly for Bert. 

Does that ao~ear to be a latter in response that 
I .v ,_ 

you wrote to Tidewater that your firm ~ote to Tidewater 

Insurance Agency, OP ~e subject? 

A. 

A. 

Agency. 

Thajt1 s correct. 

J1o you want to read that letter, pl.ease? 

To Mr. Larry Perse from Tidewater Instu:ance 

"Dear Mr. Perse: As par our application of 

your new Errors and omissions insurance policy 

for S. L. Nusbawn and Company, we accept the 
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policy with the understanding that property 

2 management is excluded under Claims-made .policy . 

3 We are awaiting delivery of the policy as soon 

4 as possible. 

5 "Very truly yours,Richard A. Airing, Vi ce 

6 President." 

7 You are familiar with this chart. You prepared 

a this chart, I believe, you said, Exhibit D-1? 

9 A. That's correct . 

10 Which one of those departments was Mr. Eddie 

1 1 Goldmeier in when he was employed by the company? 

12 A. Leasing. 

13 And was he in the management department? 

14 A. Excuse me. He was in the leasing, and later in 

15 sal es, if that's relative. · But at the time he was in the 

16 leasi ng department. 

17 Did he have any -- ~as he executing any management 

18 property management functions, or carrying out any management 

19 duties , property management duties, in dealing with Mr. Brady 

20 to lease him the sub shop? 

2 1 A. None whatsoever. 

22 Q. And in connection with your property management 

23 activities of the company, you do have the policy .of requiring 
. · ) · '· 

24 the owners to carry you as an insured on their i nsurance 

25 cont racts, do you not? 

1.02 
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A Yes, we do. 

2 And that means if anyone falls down in a 

3 shopping center, or office building, and sues you, you, as 

4 a managing agent along with the property owner, the property 

5 owners' company covers you, does it not? 

6 MR. HOWELLs I would object to th~t unless he 

1 is going to bring in --

a MR. NUSBAUM: It's a general proposition to 

9 ask as to what is covered and not covered. I think Mr. Nusbaum 

1 o can answer that. 

11 THE COURT: If that was the question, the 

12 objection is well-taken. 

13 ~1R. NUSBAUM: I believe~e question is whether 

14 or not in cases where there are accidents occ~ng on the 

15 premises, where we furnish property management, the owners' 

1s insurance company routinely covers s. L. Nusbaum and Company 

17 as well as the owner. I think this witness knows the ans\~er. 

18 He is administerin·g · the affairs o·f the· company. 

19 THE COURT: I misunderstood the question. I 

20 think that the question is all right. 

21 BY MR. NUSBAtni: 

22 Is that right? 

23 A. 'l'hat' s correct. 

24 Is not that the subject that these paragraphs, 

2s one, for example, is dealing with in Bert Nusbaum's letter, to 

TAYLOE ASSOCIATES 
REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 

103 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2A 

25 

1.04 

A. Nusbaum - Cross (Adv.) 229 

remind you that you must have the owners carry you as a 

named insured on their contracts? 

A. That's the way I take it. 

MR. NUSBAUM: Ttlank you. Answer any questions 

may have . 

REDIRECT EXA.L'IINATION (Adv.) 

BY MR. 

Q. th the exception of responding o Mr. Purse 

and indi eating included in 

the policy, was any usbaum personnel 

taken with regard to knowledge? 

A. Not to my 

Q. Thereafter, in your contracts , 

did you follow his advice said in the second par agraph, 

"In other words, you want agency situation 

whereby you become an ·a the d are covered"? 

A. 

MR. That's 

Anything else? 

Mr. Nusbaum. You may 

(Witness excused.) 

THE COURT: Who do you have. next? 

MR. HmiELLs Richard Airing. 

We're callinq Mr. Airing, Your Honor , as an 
* * *----------------------------~ 
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Lat. me ask you to refer back to t he first 

2 and would you :read t.ha paraqraph and questi 

3 that? 

4 

5 

6 the 

7 

8 Yes. the application requests 

9 that on there, and in those activities, 

10 you are to indi c::at.e 

11 

12 

13 

14 I wrote the real estate sales listinq, 

15 manaqement, $984,040. That's the only ones we 

16 on that application. 

17 ·So at that time you were aware, were you not, 

18 based upon the application which you made, that the fiqures 

19 
you put there, your activities, were covered to the extent of 

2 0 those represented by the $95,000 figure, but not covered as to 

21 the extent of the activity represented by the $884,000 fi;ure, 

2 2 
were you not? 

23 I certainly was, yes. 

2 4 Let me ask you this, Mr. Airing, if in point of 

25 fact -- let me ask you aren' t those figures that you recited the e 
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the total gross income figures for s. L. Nusbaum and 

2 Company for the 1976 calendar year, or fiscal year? 

3 A. I would ass'time so • . _, I am trying to figure out 

4 what date this is for. Yes. 

5 They would have been. Mr. Airing, let me ask you 

6 if you can identify that document? It's produced by 

7 Goodman and Company? 

8 A. Yes, I have seen it. 

9 What is that? 

tO A. It's a gross profit analysis that they prepared. 

It And that indicates your gross income for each 

, 2 of the years recited there including 1976, does it not? 

13 A. Yes. 

14 MR. HOWELL: I would like to have this admitt 

15 MR. NUSBAUM: I would like to 

t 7 preparation. 

18 THE object? 

19 MR. not identified to us 

20 as an exhibit in this 

21 THE 

22 

23 

24 

25 

1.06 

We • ll withdraw 

COURT: Defendant's Exhibit N 
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I' 11 have 

2 

3 

4 Letme ask you, l1r5 Airing, the $95,000 figure 

s which you put in the application, that rapresented your total 

s gross income from residential sales at that time, did it not? 

1 It indicated sales, not necessarily residential A. 

8 sales . 

0. 

A. 

11 Total gross income from sales? 0. 

A. 

13 As I understood your testimony , the $884,000 Q. 

14 figure represented total gross income for p r operty management? 

15 A. Yes , property management. 

16 All right. There was no other gross income 

11 from other sources that year, was it? 

18 Not related to what was on this application, no. 

19 0. Was there any other gross income, period? · 

20 A. Yes • We would have probably interest income, 

2 1 or dividend income, from other investments which is not on the 

2 2 application. 

24 

25 he understood it is. 
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that was the total gross income insofar as 

4 position? 

6 there was and that's 

7 not operating " come and wouldn ' t have 

10 Let me understand you, then, Mr. Airing , is 

1 ' i t correct that the figures which are on there, other t h an 

12 passive income suc.'l as dividends or i nterest , are the total 

13 i ncome generated by the operation of the real estat e agency 

14 in 1976? 

15 A. Yes. 

16 Now, it has previously been indicated, since 
. • ., ; "' . ~ . ; . : . I . 

11 its inception in 1970, all of that Hilltop North Shopping Cente 

1e had been generating rental income and s. L. Nusbaum had been 

19 collecting commissions on that rental income. Now, my 

20 question to you is that being the case in 1976 , the income 

2 1 which was collected by s. L. Nusbaum and Company for commission 

2 2 at Hilltop North Shopping Center, or the activities out there, 

2 3 would have been that property management figure , would they not 

24 A. That 1 s true. 

25 So at the time you filled out this applicat ion, 
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you knew that those activities were not covered under the 

2 policy, did you not? 

3 Yes. 

4 MR. NUSBAUM: I object to that question, Your 

5 Honor. In fact, the proposition that he hasn't said what 

6 activity he is talking about. 

7 MR. HOWELL: I said all. 

8 THE COURT: You said property management. 

9 BY MR. HOWELL: 

10 How about all activities? 

11 A. No. 

12 What would be excluded? 

13 MR. NUSBAUM: That's a question of law. I 

14 object to that question. 

15 MR. HOWELL: Your Honor, I am asking him what 

16 portion of any income which was derived from Hilltop North 

17 Shopping Center would have been deleted from that $884,000 
: ~ ' 

18 figure? 

19 THE COURT: I don't think that's what you asked. 

20 I am not sure what you asked. I think you asked what ,.,ould 

21 be excluded from coverage under the terms of the policy which 

22 excludes management, and I think that objection is -;-1ell taken 

23 to that question. 

24 H.R. HOWELL: All right, Your Honor. 

25 
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BY MR. HOWELL: 

Q. My question now is ~-ras any income derived 

from any activities at Hilltop North Shopping Center in 

1976 deleted from that $884,000 figure? 

MR. NUSBAUM: I object to that question. He 

had already answered that question. 

THE COURT: Objection overruled. 

THE WITNESS: As far as property man~gement in 

our leasing method, yes, they would include all t he management 

fees earned from Hilltop North. 

BY MR. HOWELL: 

Q. So everything you derived from Hilltop Nor.th 

Shopping Center in an income status that year would be in that 

figure? 

A. No. You said property m~nagernent and leasing 

fees. 

Q. Property management and leasing fees? 

A. Yes. 

Q. What would not be included? 

A. Income derived from our investments in Hilltop 

North. 

Q. A passive investment? 

A. Right. 

Q. Let me show you, Mr. Airing, Exhibit 15, and ask 

you if you wrote that letter -- recognize it? 
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~ Yes. I remember seeing it. 

2 Q. Would you read that letter out loud? 

3 MR. NUSBAUM: He has already read it once. 

4 MR. Hm'lELL: Your Honor, I can ' t ques'tion him 

5 about the letter -- it only has one short p~ragraph. 

6 THE COURT : The letter is in evidence. It's 

7 already been read to us. 

8 THE WITNESS: Do I need to read it out loud? 

9 BY MR. HOWELL: 

10 Yes. 

11 A. "Dear Mr. Perse: As per your application of our 

12 new Errors and omissions insurance policy for S. L. Nusbaum 

13 and Company, we accept the policy with the understanding that 

14 property management is excluded under Claim-made policy. We 

1s are awaiting delivary .of this ~olicy as soon as possible." 

16 Q. ~~at prompted you to write that letter? 

17 What prompted us to write the letter? It was 

18 done because we were told that property management was not 

19 part of our errors and omissions poli~J, and so, therefore, in 

20 order to make clarifications that's why I wrote the letter. 

21 Q. It has .previously been indicated by Mr . v. H. 

2 2 Nusbaum and Mr. Alan Nusbaum that the departmental structure 

23 ~d operating structure of s. L. Nusbaum and Company has been 

24 the same since 1977 when this policy ~1as written. You wouldn't 

25 dispute that, would you? 
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lt I \'lould not dispute that, no. 

Is it not, in fact, true, Mr. Airing, in ~~at 

regard you treat your leasing department as a non-revenue 

producing department? 

Yes, because of the \'lay our management and 

leasing agreements are written. There is no distinction 

between what percentage is leasing and what percentage is for 

management. 

Q. In point of fact, the expenses of that department 

are allocated among the property management department and the 

development department, are they not? 

Yes. They are also allocated to administration. 

Yes. So in that regard, those expenses are 

basically treated as an overhead of the other departments, 

property management and development? 

Mr. Airing, you mentioned investment from Hilltop 

North. The company owns two percent of Hilltop Northr is 

that correct? 

A. It did in 1977. 

Speaking now about your recording the revenues 

of the leasing department and the revenues of the property 
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management department as a single item. You're referring 

2 to the fact that you have arrangements where most owners give 

3 you one amount of commission and don't bother to say how much, 

4 what portion of that commission is for leasing and what portion 

5 is for management if you are performing those functions 1 'is 

6 that correct? 

7 That's correct. 

8 Did you receive a leasing fee from the medical 

9 building that the company did not manage at the time it leased 

10 it? 

11 A. Yes, we did. 

12 So that income would be recorded in the same 

13 manner, wouldn't it? 

14 A. 

15 

16 involved? 

17 

18 

19 

20 

21 

2 2 BY MR. HOWELL: 

23 

24 

25 

That's correct. 

Even though there's no management whatsoever 

That's correct. 

MR. NUSBAUM·: That's all the questions 

HOl'lELL: One question on 

THE COURT: Even though we excluded the 
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think it's proper to recite 

2 what 

3 you want. 

4 

5 Taking the last five years, which is since .you•ve 

6 been with the company, wouldn't you agree that it's extremely 

7 rare where you have a client who comes to you and takes leasing 

8 functions as opposed to taking a leasing and management functio ? 

9 Just strictly leasing? 

10 Yes. 

11 Yes. It ' s rare i n our total complexity, but 

12 i t's not unusual for us to have an arrangement. 

13 Q. How do you define unusual? 

14 A. Unusual, meaning that we !)refer to have both 

1s management and leas i ng because of the way we're structured, 

16 due t o our overhead. But ~.,e have, in several instances, taken 

17 on just leasi.ng. ·eff orts.· · The medical building is one of those. 

18 Q. 

19 A. 

20 

21 

22 

23 

24 

25 

1.14 

You say several? 

Yes. 

MR. HOWELL: Thank you. 

Mr. 

Any further 

The defense 
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After lunch? 

2 

3 

4 THE COURT: Do you want to state your motions? 

5 MR. HOWELL: I would make the usual motions to 

6 strike in light of the evidence which is only for the same 

7 reasons. I don't want to belabor the Court. 

8 THE COURT: You renew your motion to strike? 

9 MR. HOw~LL: To strike the evidence and enter 

10 summary judgment on behalf of the defendant. 

11 !-tR. NUSBAUM: Our motion . is that the Court 

12 decide the question of coverage as a matter of law, and take 

13 that matter away from the jury. We don't think there's any 

14 facts to go on to the jury on that question. The evidence is 

15 so clearly in favor of the plaintiff that there would be no 

1s jury question. 

17 THE COURT: You move to strike the defendant's 

18 evidence and to determine the issue of coverage as a matter of 

19 law1 is that correct? 

20 t4R. NUSBAID~: Yes, sir. 

21 THE COURT: There is no dispute as to the matter 

22 of damages so if the Court were to sustain that motion, it 

23 really would go ahead and enter judgment for the undisputed 

2 4 amount of damages? There's no question of the damages to 

2s submit to the jury if that question is decided by the Court? 
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MR. HOWELL: liell, Your Honor, there is, and 

for not making that clear. We move to 

of damages because there's been 

on the damages figure. 

COURTs All right. understand 

them any deeper 

I wish we 

could have an hour for 1 have brought the 

jury back merely to have n the jury room while we 

ara arguing these motions. 

MR. NUSBAUM: u will probably find them 

all across the street 

THE At any rate, e need a full hour 

for lunc.lt? to be in the e of argument 

We will make it 1:30. 

MR. HOWELL: Thank you, Your Honor. 

(A luncheon recess was taken at 12:30 

AFTERNOON SESSION 

THE COURT: Mr. Howell, I suppose your motion 

would come first. 

MR. HOWELL: Yes, Your Honor. There are several 

motions, and I don't want to belabor the Court's time, but 

I would renew my initial motion to strike which I made when the 
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plaintiff rested, to strike the evidence on both counts. 

2 First, as to the count of the issue of coverage because I 

3 think since the Court ruled on that motion the1ehas been 

4 testimony in which there was an ambiguity in the policy, 

5 first of all, to indicate in the industry there is a 

6 generally understood definition of property management which 

7 includes leasing which is not negated by the fact that this 

8 company divided his property management functions among leasing 

9 and other administrative departments. 

10 I think one thing which is extremely critical 

11 in this case is t~e evidence, an admission by Mr. Airing,when 

12 he applied for this policy that based on the application which 

13 asked him if he knew that property management and those things 

14 were excluded in the policy, he said yes. He said yes today, 

15 that in filling out that form he also put down the only two 

1s activities that they engaged in as sales and property management, 

17 that the sales figure in that regard was approximately ninety-fi~e, 

18 ninety-six thousand dollars, around that area, and the property 

19 was $884,000. He was then required, within two weeks, to 

20 write a letter on the letterhead of s. L. Nusbaum acknowledging 

21 that that significant portion of that business under property 

22 management was not covered. I thin~ the computations were 

23 made . that the coverage they had was approximately ten percent. 

24 This was brought home unequivocally. It was also wha t prompted 

25 Bert Nusbaum's letter to Alan saying there were significant gaps 
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in the policy based on what you do, and paying particular 

attention to exclusions A through G, and here are the things 

to restructure that coverage and make sure that you are 

covered. 

In addition, the application clearly indicates 

that Mr. Airing knew at the time that those activities which 

were transpiring at Hilltop North Shopping Center were being 

placed by him within the definition of property management 

and understood it to be so, that all of these activities 

and income generated, therefore, were clearly placed under 

'ithat he knew and reaffirmed \t~as excluded. 

We would move to strike count one on those 

We move to strike count two on the facts 

before , Your Honor . before; 

there is the insurance company to 

At no time was evidence that settlement 

offer was ever to the insurance company 

in this case because at mind of the attorney 

for Mr. Brady was there he communicated 

saying this was the way it on July 19th, 

saying I am have Brady figure up 

back. the end of it. They were 

situation went on wherein information develo 

indicated to Mr. Rigsbee that there was a significant 
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coverage. When he thought he had sufficient 

2 that he could no longer proceed, he advised 

3 were under a reservation of rights. 

4 coverage was denied. 

5 don't think there's any basis 

6 the jury, to them to speculate, as l1r. Brady 

7 would have taken given time, and or not .at that 

8 given time a have approached him, 

9 or their own those facts were even 

10 co~municated to St. Paul. 

11 Lastly, strike the plaintiff's 

12 evidence on the basis been 

13 presented -- there evidence thay were, in 

14 The judgment has been in the record. 

15 The bills from s. L. Nusbaum and their 

16 in the record. 

17 that that would indicate that they are 

18 We would move to strike on that basis also. 

19 

20 THE COURT: Gentlemen, before we go further, 

21 let me ask you -- I don't want to hold this jury unnecessarily. 

22 Under any ruling of the Court on these motions, do you perceive 

23 there be any questions of fact for the jury, Mr. Howell, 

24 whether I rule for or against you on your motion, or for or 

25 against Mr. Nusbaum on his? Do you see any resulting question 
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of fact for the jury? 

MR. HOWELLs Your Honor, I think this Court's 

initial reaction has been and is correct in that I reall y 

don't think there has been a jury issue presented. Particuarly 

with regard, I don't believe, to the first count. I understand 

the Court's position that that is a matter of contractual 

conduct, and I think that normally is the function of the judge 

. I don't think, based on the evidence, that there 

is a real jury issue with regard to the second count. 

THE COURT: Mr. Nusbaum. 

MR. NUSBAUM: If Your Honor please, I think the 

first issue is not a jury issue. But I think the second issue, 

in good faith, is a jury issue, and we've reached the point 

where there appears, to me, that there are facts which the 

jury could find . 

THE COURT: I hate to make a mistake of releasing 

them early, just to relieve them of sitti113' there, and then .. 

we would have to start. all over again. I will hold them if 

you think there is any issue to be submitted to the jury. 

If I rule against you on count one, then you 

would argue that count two should go to the jury? 

MR. NUSBAUM: I think so. 

THE COURT: In that case, we'll hold them. 

Please give your response to Mr. Howell's motions, 

and I'll hear your motions now. 
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HR. NUSBAUM: All right, air. 

2 If Your Honor please, Mr. Howell has told the 

3 Court within the last ~wo or three minutes again that he 

4 concedes that there ~>Tas an ambiguity in the policy.. Now, that 

5 being so, we have a principle of law that 1 s been imbedded in 

6 Virginia law for really so long back, that I am embarrassed 

7 to cite it because itts so well-eatablished. 

8 But in 147 Va. 471. Page 476; Newsoms against 

9 Commercial Casualty Insurance Company, going back to 1926z 

10 "It is the universal rule of the· courts to con~true language 

1 1 used in an insurance policy, to limit the liability of the 

12 company, strongly against the company." And again, •Policies 

13 are drawn by legal advisers of the company, who study wi~h care 
I 

14 the decisions of the courst and with those in mind attempt to 

15 limit, as narrowly as possible, the scope of the insurance.. It 

16 is only a fair rule \olhich courts have adept eel to resolve any 

17 doubt or ambiguity in favor of the insured and against the insur ~r.• 

18 It goes on to cite a case going back to 84 va. So that we have 

19 a case here where the evidence plainly shows that property 

20 management and leasing, as insurable activities -- leave out· ·boo~-

21 keeping and the fact that aome ·properties require both and some 

2 2 properties use the same person to perform both , some don't. 

23 They are differentiated from an operational point of view. The 

24 conjure of liability this insured seeks indernni~y for .arises 

25 from its operations in the field, its leasing, its sales. In a 
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sense, leasing is far more akin to sales than it is to 

management because it's the making of the bargain continued. 

By the same token, referring to the application which Mr. Howell 

relies on so heavily, that's really all he's got. That was 

filled in against-- you might say-- Nusbaum's interest by 

their finance officer, Mr. Airing. On his books it would 

appear that he does not keep a separate column for the leasing 

and the property management activities because in the majority 

of instances, as hecandidly testified, the company is performing 

both of them and to most owners it doesn't make any difference 

hmt~ much of the total fee ia allocated to one as to the 

other. 

Of course, it didn't make that much difference 

to the needs of s. L. Nusbaum and Company from a bookkeeping 

standpoint. But that has nothing to do with the operational 

aspects where the insurance need comes into being and for 

which we're seeking insurance, and the fact that every leasing 

firm in the area conducts its leasing operations separately 

and with separate personnel and separate depa~~ents, as a 

separate recognized activity, the fact that s. L. Nusbaum 

Company's own departmental operation plan that relates to the 

period in question had a leasing department . Mr. Goodmeier 

was in that department. He was not Jnproperty management 

in any way. I submit that this is not a risk against which 

the insurer was seeking to exclude it. If not, they did not 
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successfully do it by using the English language in a 

reasonably successful form, and of the ambiguity which can 

be construed for the plaintiff in this case, so it would not 

occur to me to be an ambiguity. I think the experience of the 

people engaged in this industry--and I certainly rank Mr. · 

Lindsay emong the chief of them in this region. · · I think 

his integrity and reliability are well-known in the community 

and to this Court. He is a competitor of s. L. Nusbaum and 

Company, and I think someone could offer him any amount of 

money or an inducement of any kind, and have him tell anything 

but the truth. He has come before this Court. He is 

engaged in the business. He has been in it all of his mature 

life, a great number of years, and he knows for a fact that 

Goodman, Segar, Hogan, which is the other predominant firm in 

the area as well as Pembroke, all recognize and dependon an 

operation of this distinction. 

Now, as the Court remarked, the insurance company 
\ ; 1 •• 

must have intended to cover som~tlting~··. They · start out flatly 

covering the activities in real estate agencies, and then 

they have a right to make exclusions. Those exclusions are 

worded very much to their advantage and to their purpose as 

they know how to word them. But, as Your Honor pointed out, 

the exclusions here have nothing to do with the way you record 

receipts. They have nothing to do with your bookkeeping 

and accounting procedures in your office. They talk about 
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arising out of and in the course of operation of property 

2 management. 

3 Now, unless the Court has been shown to its 

4 satisfaction that property management does include leasi ng, 

5 and the evidence on that is heavily in favor of the fact that 

6 it does not in this community, and in this instance, then, 

7 it doesn't seem to me even if there would be an ambiguity, 

a the insurance company would avail itself of this ambiguity in 

9 any ".'lay to take this out of the ruling. 

10 Now, one of the things that Mr. Howell is urging 

11 for his company is inadequacy of its own application form. 

12 Its application form doesn't have a space to record leasing 

13 revenues. If it did, then some effort would h ave to be made 

14 to allocate some funds to leasing revenues . But it has 

15 various categories: appraisals, one thing and another, and 

16 apparently it doesn't regard leasing as an area where there 

17 is very much risk. If it did-- it's a big, grown-up company, 
. ' 

18 been in business a long time with expert people. This policy 

19 is particularly, expressly for real estate ag·encies. It • s 

20 got real estate acts printed on it everywhere, and it is 

2 1 designed for real estate agencies, and surely this Court is 

22 going to charge St. Paul Insurance Company with the knowledge 

23 that real estate agents engage in leasing, and that's a 

24 significant and regular part of its activities . 

25 If it intended to embrace leasing under property 

1.24 
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management, it should have said including leasing, or it 

2 should have defined property management in its policy. It 

3 defines a great number of terms. The truth of the matter is, 

4 that the risk in an errors and emissions policy associated 

5 with leasing must not have been regarded as a very significant 

6 risk, and it simply made an oversight, and policy language 

7 is changed directly as a result of court cases where they 

8 realize that. For that matter, as they learn, the lawyers 

9 change the policies to cover things they didn 1 t cover earlier. 

10 But certainly in Mr. Airing•s writin~to Tidewater Insurance 

It Agency that he was aware of the fact that the policy didn't 

12 cover property management this does not in any way betoken a 

13 representation on his part, on the company's part, that this 

14 policy doesn't cover its leasing department and the activities 

15 of that department. 

16 If it did betoken that, one would have to 

17 wonder what he thought ·he was buying because it • s apparent . . > • · · · 

18 from the figures that have been submitted hera that the 

19 sales activities ware relatively incidental in this firm, and 

20 the appraisal activities is insignificant. I don't think 

21 anyone would have bothered to pay a premium to cover the few 

22 dollars of appraisal fees. It must be assumed that the 

23 company did, in good faith, think it was acquiring some 

24 coverage for this policy, and the fact that this policy 

25 application form did not provide any way for identifying leasing, 
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commissions, or allocating leasing commissions. It never 

asked for that figure. There's no place on that policy where 

it says leasing, commissions, or other commissions or other 

revenues or other activities. I submit to the Court that 

that is not a problem which s. L. Nusbaum and Company should 

be required to solve. It did not design the application. It 

cannot be charged with the burden of having to read St . Paul's 

mind and be asked to explain all these things to St. Paul 

when it knows what its property management operation is and 

it knows what its leasing activity is, and it is no different 

from any other competing firm in the area. 

I am satisfied that this Court would appreciate 

but give little weight to the testimony of the good doctor 

because he is totally inexperienced in this field. He ·has 

not been active in property management or done research or 

other work in any way that could lend any meaning to his 

testimony. So you're left with the testimony of v. H. Nusbaum . 

and Mr. Lindsay and the facts of the case, and the clear-cut 

division within the company as testified by all its officers. 

I don't think it's any dispute about that. So on the first 

issue, I submit that there is no limit by which the company 

could avail itself of those exclusions, and I'd also say at· 

this point that I think the law of construing insurance 

company policies not only is in favor of resolving ambiguities 

in favor of the insured, but I think exclusions, oarticularly 
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since they do narrow the coverage, are always liable for 

2 special consideration by courts in construing exclusions. 

3 I think there's a line of authority in insurance cases that 

4 the company ought to exclude itself from liability and 

5 must do so with sufficient particular! ty and accuracy of 

6 language that cannot be considered to have led · the insured 

·7 to think that he might have coverage, and any question as 

8 to the way the exclusion is worded would have to have been 

9 construed in favor of the insured. 

10 Another thing that Mr. Howell alluded to wa3 

11 things to be done in connection •11ith the property management 

12 aspect of the letter from Bert Nusbaum to the company. Those 

13 are routine things that have been testified to, that were 

14 already the policy of the company, have been, and on every 

15 occasion is solicited from the owner and is routinely and 

16 in nearly all cases obtained, and that is that the liability 

17 
• ~ , {_ I ..... o ~ ,' ' ' ': ~ ' ' ~ , 

policy of the property owner is endorsed to make the agency 

18 a named insured along with the property owner so that the . 

19 property owner's insurance, liability insurance, the insured's 

20 owner,landlord,and tenant coverage,is automatically the 

21 primary coverage. That's because of the necessity of the 

22 trade. Every brokerage firm has its own liability coverage, 

23 but it's always secondary. They couldn't afford the pretni urn 

2 4 if it were primary, and they are covered the same way as if 

25 the owner had his own personnel in there. That's the 
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philosophy of that. I am sure the Court knows that, and 

2 if Your Honor would ma~age it himself, he would have his 

3 own personnel and they would be covered by the policy, and 

4 if the corporation itself manages it, they routinely give 

5 that protection. All that ' s happening in that letter i s · 

s that attention is being invited to the fact that personal 

1 injury is not covered under the E & 0 form, and it • s imperative 

8 that you don't think you ara getting that type of coverage, 

9 and you continue to have your m~ners include you among the 

10 named insured in their policies. 

1 1 As to the second count, I would say also, Your 

12 Honor, that nothing that Mr. Howell has shown the Court could 

13 pos~ibly be deemed to convert : the separate activity of leasing 

14 into management. Leasing and management as co-terms and 

15 synonymous terms, I should say. It's well and good to convince . 

16 the Court of that, but short of that, the papers are his own, 

17 and,accordingly, all of which were contrived for the use and 

18 benefit of the St. Paul Company . He's failed to convert 

t9 leasing into management, failed to identify it as part of 

20 management, or to warn the insured that it's going to be 

21 regarded as part of management. Certainly, if that was the 

22 intended, some type of warning would be appropriate. 

2 3 I'll go on to the second count. 

24 THE COURT: I want to ask you to defer, and I 

25 think Mr. Howell would like to respond to your motion on the 
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fir3t count. 

MR. HOWELL: First of all, I did not intend 

to say that there was an ambiguity of the policy. I \-ras 

merely addressing the Court's concern about that question 

expressed \ihen the previous motion to stril~e was made. 

With regard to the things which Mr. Nusbaum 

has delineated, I come back again to his harping continuously 

on the fact that s. L. Nusbaum departmentalizes. It has 

a leasing dapartment ., just like law firms that have different 

departments, but they are still practicing law. Just · 

because people do separate functions in a law firm, that 

doesn't mean they are not practicing law. If you are a 

property management firm, just because you let one person do 

leasing, one person do maintenance, one person do insurance, 

and one person do accounting, that doesn't mean that you are 

not engagad in property ·management. In that regard, this 

was along the same lines that Mr. Lindsay put it; we've got it 

as a separate function . I think you had to concede that 

this authority in the field, which he finally recognized, 

was directed to the contrary, and I would point out to the 

Court that the Institute of Real Estate ~-ianagement, about 

which he was talking, is listed as an organization of which 

s. L. Nusbaum is a member on the very application which 

Mr. Airing filled out, which he testified to. He conceded 

that while leasing is a separate department,it has no income. 
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It is treated as an overhead i tern·. It is treated as nothi ng 

2 more than a subdepartment of the property -management secti on 

3 and development section, both of which are excluded under 

4 this policy. It is nothing more than the administrative costs 

5 of that department, any less so than their overhead for 

6 bookkeeping, their overhead for other items, and as far as 

7 Mr. Airing filling out the application, both he and Mr. Alan 

8 Nusbaum testified· ~hat he was authorized and normally did 

9 that type of thing in responding to these ~~ings applied to 

10 the policy, and that's why he signed the application, that's 

1 1 why he wrote the letter saying he was acknowledging that 

12 property management isn't covered. 

13 Mr. Nusbaum also said if leasing wasn't covered; 

14 what were we bwJing,as if they weren't buying anything. surely 

15 they appreciate that what they were buying was very restrictive 

16 coverage. In filling out the application they acknowledge · 

17 ~hat $884, 000 out of ' $95,000 isn't covered. They realized 

18 at that point there was significant. <japs in the policy. The .:.;. __ .· 

19 fact that this isn ' t a leasing category is certainly consisten~ 

20 with the general understood definition that leasing is not 

2 1 

22 

23 

24 

25 
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property management . If that wasn't so, why did they fill it 

out that way? 

The other question which arises is the emphasis 
' I • 

which is placed upon leasing as a separate function. 
' ,', . . 

that surely must be undercut by Mr. v. H. Nusbaum's testimony 
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that in five years th~y only had one instance in which 

2 anybody came and said I want you to be a leasing agent as 

3 opposed to managing our property. That's doing the sama 

4 thing. It certainly indicates again, in the industry, it is 

5 the general accepted practice that all of that comes under 

6 real estate management. 

7 I would urge upon th~s Court to, perhaps, ' : 
. • I~ • , .... 

8 consult those authorities in the industry with regard to ~~at 

9 definition. 

10 As far as Mr. Bert Nusbaum's let tar \-Thich was 

11 written again, I believe, in July, advising s. L. Nusbaum of 

12 the restrictive nature of what they were buying, of the lack 

13 of coverage they had, he didn't write a routins letter. He 

14 said I want you to pay special attention to A.through G, 

15 and the restrictive nature of the coverage that you have, and 

16 here are ~~ree things to do. It prompted him to take ~~e 

17 time to write ·a specific letter with regard to that policy .... . ::.,ji;:. ·· 
; . . . 

18 which is explained in the letter and to point out the seriou.s 

19 shortcomings as far as what they "'ere being covered for and 

20 in view of all of that to take some steps to eliminate them. 

21 Mr. Alan Nusbaum indicated they didn't do anything, they went '· 

22 along as they were. If there is ambiguity, and I don't think 
. . . ~ 

23 there is, but if there is ambiguity, as the Court has indicated, 

2 4 we look to the general definition of the words, the way the 

2s words are understood in the industry of which s. L. ~usbaum and 
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Company operate. s. L. Nusbaum is not a small organization 

2 which has no familiarity with the real estate industry. They 

3 have a policy which uses the general definition of those terms, 

4 what the definitions are in the industry, and they should be 

5 bound by them. I certainly don't think if there is any 

6 ambiguity,they can rise any higher than their own admission 

7 in filling out the policy they understood property management 

8 to include leasing. That's where they put that income, that's 

9 where they considered those activities and that leasing is 

10 nothing more than a subdivision of the property management 

11 and development section which it receives. ! don't see how 

12 
l~. Airing's testimony could have been any stronger in that 

13 regard. It was an overhead item and allocated specifically 

14 to departments which he admits were excluded. 

15 
Thank you. 

16 
THE COURT: I think that concludes it, Mr. Nusbaum. 

17 MR. NUSBAUM: I have some responses ·to those 

18 arguments, if I may. 

19 THE COURT: We ' re done with count one at this 

20 point? 

21 
MR5 NUSBAUM: Yes, sir. 

22 THE COURT: The defendant' s motion on count one 

23 would be overruled, and an exception noted. 

24 Plaintiff's motion on count one will be sustained 

25 to the extent that it "''as made. Now, the motion was, as I 
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understand it, that the Court rule as a matter of law that 

there was coverage for this particular event under the 

evidence in this case. 

If thera was, and there is a genuine dispute 

262 

as to the amount of damages resulting, the question of damages 

would go to the jury, and appropriate instructions. 

7 If there is no dispute as to the amount of damages 

8 resulting from that conclusion of law, then the Court would 

9 simply enter a judgment for the plaintiff in the amount 

1 0 approved. Now, if we didn 1 t agree that -- I ~iould say to you 

11 that I donet r~call any dispute -- I think the figures, the 

12 amount of the judgment plus interest, plus the amount of the 

13 attorney's fees are in evidence. I am not ignoring Hr. Howell ' s 

14 observation that there's no evidence in support of· their 

15 reasonableness, but there's no evidence to the contrary. ' I 

16 am not at all sure that this evidence of reasonableness would 

17 apply to a jury's verdict anyway. 

1e It can be the most outrageous verdict in the 
. . 

19 world, and the plaintiff is requi=ad to pay it. Then, I 

2 0 think that's his loss. I don't think we could have gotten 

21 into the question here of whether that jury was right or t-1rong 

22 in the amount of damages they assessed. On that point, ~~. 

23 Howell, that is, whether the ruling of the Court is favorable 

24 to Mr. Nusbaum on his motion, the result then is the question 

2s of amount going to the jury, or whether the result, although 

TAYLOE ASSOCIATES 
REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 

133 



263 

unfavorable to you, should be that the Court enter judgment 

2 in the undisputed amount. Do you care to comment on that? 

3 MR. HOWELLr Well, Your Honor, the Court, 

4 obviously, appreciates our objection. I do not think there 

5 was any testimony or evidence that this amount was termed 

s reasonable. It was certainly no testimony that the cost of 

7 the attorney's fees were reasonable. The attorneys have 

8 charged $1,300. It's the burden of s. L. Nusbaum to come 

9 in and say that was a reasonable bill for services rendered. 

10 THE COURT: Well, I am not persuaded by that 

11 point. Now, putting aside the question of reasonableness, 

12 under the evidence in the case, am I not correct that the 

13 two elements of damage proved, the amount of the verdict 

14 plus interest and the amount of the attorney's fees, are 

15 fixed, fixed and not in dispute, and that the judgment,if 

1s favorable on count one to the plaintiff, would be the sum of 

17 those two figures·? 

18 MR. HOWELLs Your Honor, there is no argument 

19 that the judgment figure was what the judgment order reflects. 

· 2o There's no. argument that the bills, which were put in evidence 

21 as far as attorney's fees and costs, were the bills and costs 

22 that were submitted to s. L. Nusbaum. Our objection runs 

23 to the failure to produce any testimony of the reasonableness 

24 of the amount. I would like to make one further point in 

25 that regard: Any amount has to be reduced by the deductible, 
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I believe, of the policy under any circumstances. 

2 THE COURT: I am sure that' s true. 

3 MR. HOWELL: Which is $2,000. 

4 THE COURT: If the company • s policy provides 

5 f or the deductible, the judgment would be the total amount 

6 of the verdict and interest on the prior judgment and interest, 

7 plus the amount of the attorney's fees less the $2,000 

8 deductible. There's no dispute as to those figures? 

9 MR. NUSBAUM: Yes. 

10 THE COURT: The judgment, then, will be entered 

11 in favor of the plaintiff for the sum as computed. It 

t2 seems to me, in this case, gentlemen, that first of all 

13 as to the events that occurred, there is no dispute of any 

14 material fact. The act which gave rise to the claim that 1 s 

15 been the subject of this case was in the course of the 

16 negotiations by an employee of s. L. Nusbaum with a 

17 prospective tenant for the terms of the lease, for the entry 

18 into a lease. That's not in dispute. There was, at the time, 

19 a policy. This policy which we're dealing with was in full 

2 0 force and effect. That's not the dispute. A claim did arise 

21 that did result in a lawsuit to the extent that the company 

22 offered a defense and paid its own counsel. That • s not in 

23 dispute. To the extent that at a certain point they did 

24 deny coverage, and the insured was required then to provide 

25 
its own counsel, and there was a suit and a judgment and that 
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this judgment accumulated interest, was ultimately paid, 

2 and the attorney's fees are owing is not in dispute. 

a Now, under the terms of the policy, then if 

4 there was coverage, the company is liable for that computed 

5 amount. If there was no coverage, it was not. The question 

s of coverage is governed by the terms of the policy, and to the 

7 extent that any construction of those terms is required, this 

8 is the question of law for the Court. To the extent that 

9 there is any disputed evidence in the case, it seems to me 

10 to go to the question of construction of the terms and not 

11 to what facts occurred or what events occurred. 

12 There seems to be evidence that the term 

13 management in some instances does, and in some instances it 

14 does not, and in some instances it doesn't necessaril~ include 

15 what is called leasing. Apparently there are, even in the 

16 leasing operations, different acts. One would be negotiating 

17 a lease and the o~~er would be collecting the rents, · . . 

18 enforcing tazms .. of . leas~s, and that sort of thing. It appears 

19 

20 

21 

22 

23 

24 

25 

1.36 

to me that the plaintiff brought itself under the terms of 

the contract which was their burden when those facts, which 

I have stated, were proven, and the contract of insurance was 

introduced into evidence which provides coverage for any 

negligent act, error or omission in the conduct of the insured'! 

business as real estate agent. 

Now, there are certain principles, then, that 
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follow. I think we are all in accord, if there's no 

2 exclusions at all, the act of S& L. Nusbaum's claim in this 

3 instance wou~d clearly have been within the terms of the 

4 contract, and coverage would have been afforded by the contract. 

5 The defendant relies on ce~tain exclusions, a."ld relieving ·it 

s of that responsibility for coverage, which would have applied 

7 had the exclusions not been there. Under the circumstances the 

8 burden, I believe, is on the plaintiff to bring itself within 

9 the terms the defendant withi n the terms of the exclusionc 

10 The Court ' s decision does not turn on who has 

11 the burden. In this instance, it is also clear that the 

12 exclusion must be specific, and it must clearly cover the 

13 act which provides the basis, or the circumstances, for the 

14 claim, and it must be construed to the extent that instruction 

15 isn't necessary at all. It must be construed most strictly 

1s against the insurance company. Those are rather basic 

17 principles, I think, that govern us in this case. In each of 

18 the exclusions to which you refer I think it boils down to 

19 the question of exclusion of acts arising out of the management 

20 of property necessarily excludes the negotiation of the lease. 

21 The contract doesn't say so. It appears from the evidence that 

2 2 there may be some differences. The company, and I believe the 

23 expected here is that -- although among the companies in this 

2 4 area it does not necessarily and perhaps does not, period -- The 

25 defendant's witness, Dr. Crunkleton, did say that his view of 
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the circumstances ~ias that a real estate company which is 

engaged in handling rental property is therefore engaged 

and involved in management of that proparty. If, within its 

own structure, it chooses to divide the functions of leasing 

and functions of property management, other functions of 

property management, that thatrs internal considaration and 

does not change the fact that no matter which of those 

activities a person is involved in, in his vie~, as he sees 

it, the thing involved is property management. Mr. Rigsbee's 

testimony was right to the contrary, and it seems to be the 

best that can be said from the point of view of the defendant 

is that there is soma evidence both ways. But it seems to me 

to be clear that the defendant has not proven that. If \'le 

look to the proof beyond the actual language of the contract, 

that an act of negotiating a lease which is clearly an act 

in the conduct of the buainess as a real estate agent, is 

that that act is also an act necessarily of management in 

the broad sense that, it is included in the exclusions. 

It seems to me, therefore, that we are left with 

the question involved before the Court in which it is n~cessary 

under this evidence and the rules of contract for tha finding 

of the . Court to rule favorably for the plaintiff on this point. 

We have no material dispu~e in the facts, and therefore, 

nothing for the jury to determine. It would be the ruling and 

the judgment of the Court that the plaintiff will recover in 

TAYLOE ASSOCIATES 
REGISTERED PROFESSIONAL REPORTERS 

NORFOLK, VIRGINIA 



268 

the computed amount. I don't want to attempt to recite the 

2 dollars, and I don't think there will be any problem on that1 

3 that the defendant's exceptions will be noted, and that the 

4 jury will be discharged. 

5 MR. HOWELL2 Your Honor, so that I may 

6 understand the Court's ruling, I understand the Court has 

7 noted my exception. Thera were three affirmative defenses, 

8 and .the. Court is .. ruling the motion to strike the plaintiff's 

9 evidence has been overruled7 the plaintiff's motion to have 

10 this matter, count one coverage question,deter.mined by the 

11 Court, and this has been granted; the Court has ruled that 

12 the defendant has not prevailed on any of the three affirmative 

13 defenses, and the Court has accordingly entered a judgment 

14 in whatever amount that turns out to be? 

15 THE COURT: I thought I made that clear. 

16 MR. HOWELL: Your decision was phrased primarily, 

17 if not solely, in terms of the property management exclusions, 

18 and there were two others set forth. I understand the effect 

19 of the Court's ruling 1 but I just wanted, for the purpose of 

20 the record, to understand that all three of them are being 

21 ruled on. So we will note our exception on all three of them. 

22 THE COURT: It's the ruling of the Court that 

23 there was coverage; that,thorefore, there was ·a .duty to . def~nd ~nd 

24 to pay the judgment 1 and that the act which gave rise to the 

25 claims did not fall within any of the exclusions under the 
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evidence in the case. 

2 MR. BOWELL& Your Honor, \fe would note our 

3 exception of the ruling, and the overruling ot our motion to 

4 strike. 

5 THE COURTa If you gentlemen are confident ·O~ 

6 the amount, if you would take a second to tell me what the 

7 specific amounts are from the evidence, I would just as soon 

8 go ahead and recite that for the record. 

9 MR. NUSBAtrco!: We would like to do t..~at, Your 

10 Honor. 

11 Your Honor, I have one of these little pocket 

1 2 calculators ar.d I will be glad to add that up. 

13 THE COURT a It's not but a couple of figures. 

14 All right. Let the record disclose that 

15 Mr. Bowell -- I want to make sure this is not disputed. Let 

16 the rsoord show, first of all, that the amount of the 

17 judgment and interest they were paid totalled $36,879.10. 

18 The cost of defense, including expenses and attorney's fees, 

19 was the sum of $1'.358.18:,. whiohwere the expenses, $9,032 

20 attorney's fees. The sum of those three figures, less 

2 ' $2,000, which is the deductible under the policy, would be 

22 the amount. 

23 MR. HOWELL: Those are reflected by the 

24 evidence. 

25 THE COURT: $47,268.28. Reducs that by $2,000. 
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. ... .. . -. r-.r.. ...... -. I _ ......... :,... __ ,_.*}:-. ... !...- I .. ,, _, . .---- ··----ATTACH£0 TO "'~"•U rv"rvwii~Y 
('ART Of POLICY NO. 

581JK3458 

•EFFECTIVE OATE I•ISSUEO TO 
OF COVERAGE FORM 

Subjectlo aU of the provisions of this Coverage Fonn and the Policy to which it is attached, the Compan}' agr~~s with the Insured ~s lull 

SCHEDULE 
1. NAm• Ana Adaren of 1naure<1 (If otner thAn 11111own In Item 1 of Otcllf•Uonl) 

·2. 

s 
6 . 

l. Retroactive Oata 14. Oe<luctlbla Amount 
SuDIKt to Condition l(a) 

LlmiU of L.lal:>lllty 

EACH CLAIM AGGREGATE 
~P••"''""' I 
I 

...... 

v : -v/ .Mit TnrM Umti the P-/ ! · 4 I · 
100,000 ~ <lollaramountanown 7/l0/77 S 2,000 1 S 298. ..., 
COVEQAGE IS ALSO PROVIOEO FOR THE CONDUCT OF THEIR BUSINESS OF EITHER OF THE FOLLOWINC THAT ISM 0 WITH A"'" 

~ RE.AL ESTATE COUNSELOR:i 4;'s APPRAISERS OF REAL PROPERTY 

TO OUR POLICYHOLDERS 

This is a "claims maJ( ·· Coverage Form. h only covers claims arising from ne&Jigent acu. errors 1ll omiuhms whi.:h ''-'I..'Ur ~~~~-~·qut 

to the retrollctive datr indicated and lhen only to claims fint made within the provl51om of the Polic~ ~·hilr this ClWU:J!!•' F.mn '' 
force . No coverage i~ ~fforded for claim' fint m1de after the termination of this insurance unlm and h' tlw o.rmt 1ha1 R.·j ... l!l 
Endoncmcnls arc P" ' ''"'" ' ~ In accordince with Condillon 3 of this CovtraPr Fnrm Plrm.• tevi~" 1l.c P:.Ji.-\ :Jit'i'Hih . 



.. J-.. :JT~ CAS. DtPT. _ 
( ') flt't~f 1101 lu.- o:omulc :uri d tl•is C"J vt:riJ [:L' fur,· dlltl t/11: f'<Jiwy hJIIt: 1111: s.JIIot' uu:e:pt1u11 u 

He. V I __ L 

Th.~ fullvwi,y :>~•Jct:s J•f<·•·<"h~I/Jy an ~st.:fllA 

AIT.ACtn. urO~NIIIUHMI NU l •l.ltrt:IIVlUATl 

-·---~A:l8~·J::~I;; Nil . • . -~~ WVI. IIA~L I OHM 

•t t,~ . U( t..l lO - Mf\\ 2 2 1B7B 

SubJect to all of the pruvisiuns uf this ('ovctagc Form ami the l'olicy lu whkh i~ is alta.:hcu, the Company agree~ with the lusurcu a~ Ji,IJu~ 

SCHEDULE 

' 
--------- -·--- ·------------ .. 
~ Lt:ntU of C.oADIIIty 5 . p,;mr.;,n- -----

EACH CL.AIM .AGGREGATE 

100 000 I....,. Tlueetlmesthe 7-J0-77 2 0 000. 454. 
S • • ~ doll•r •mount shown S S 
1>. COVERAGE is ALSO PROVIOEO FOR THE CONDUCT OF THEIR BUSINESS OF EITHER O F THE FOLLOWING TH.AT IS MARKED WITH AN "X-. 

[::hAs REAL ESTATE COUNSELORS PS}(.AS APPRAISERS OF RE.AL PROPERTV 
-------------------------- ---· ·------------·-----

TO OUR POLICYHOLDERS 

This is a " claims made" Coverage Form. II only covers claims arising from negligent acts, errors or omissions which occur subsequent 
to the retroactive date indicated and then only to claims first made within the provisions of the Policy while this Cover;~ge Form is in 
force . No coverage is afforded for claims first made after the termina tion of this insurance unless and to the extent thai Report ing 
Endorsements are purchased in accordance with Condition 3 of this Coverage Form. Please review the Policy carefully. 
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... , . 
~~·,;behalf of the ~nsured all sums which the Insured ~h ~ 'l bc:onc lq:<JU~· oblip ted to pJy .. r 1oney d<Jmagc! (uthcr than exemplary 
utave damages), because of any c:aim or claims first 111:: ·c agJinst the lmurc:u duaiug the pulary period . ;ari~ing 1'ut of ;my nr~!J!•,•nt 
I OJ ·or omission. occurring subscque'n· to the retroactive d;.atc, in'thc conduct of ! he lnsurc:d's business ;~s re;tlt·~t at e: a!!~nt s. :and ~Ju,,·11 
• Insured or any other person for w 1osc acts the ln~urct1 is lcg:~lly liable, except as cxdudcu ur lilllitcd hy the: t.:rans. ,·onJiti,•ah ,10 ,1 
.ic ns :1pplicable to this 'Coverage Form. 

•t as exclud ed or limited by the terms, conditions and exclusions applicable to this Coverage Form, the Company shall have the: ri~ t 
u.tY to de(m,9~the Insured's name :md behalf any suit or proceeding against the Insured alleging money dam:~gcs (other than e"<cm· 
or purutivc damages) which :ue payable under the terms of this Coverage Form, even if any of the allegations of the suit u r proc:cedin~ 

round less, false or fraudulent, and the Company shall have the right to make such investigation anJ settlement of any daims. ;md ;my 
or proceed ings :~rising in connection therewith as may .be deemed expedient by the Company. The Company shall no t he ohh~atcd H• 

Jn)' claim, judgment or :~wa rd , or undertake to continue'dcfense of any suit or proceeding after the limit of the Company·~ hahilny ha~ 
exhausted by payment of judgments, awards or settlements. 

· Coverage Form and the insurance provided hereby shall not apply to any claim, or any suits or proceedings arising in .:onne.:tion 
r wath, nor t~c defcn~c thereof nor the payment of any amount with rcspecl thereto, i f and to the extent the claim : 

arises out o f or in conncction·.with :~ny dishonesty, intentionaJ fraud, criminal or malicio~s act, libel or slander; 
arises out of or in connection with any bodily injury to , or sickness, disease or death of any person, or injury to nr destruction of any 
tangible property including the Joss of use thereof; · 

.arises out of or in connection with the failure to effect or maintain :~tlequatc insurance; ..... 
arises out of or in connect ion with operations performed by the Insured under a written managemen t agreement or any ~ i tuat iun ~here 

_ the Insured acts in a supervisory capacity for a building owner; 
• arises out of or in connection with the management or sale of property developed, constructed L'f owned by the Insured . or an~ firm '­

or corporation in which the Insured has a financial in terest, or by any firm coming under the same financial control as the N:~med lmured~ 
arises out of or in connection with any Insured's activities as an unde·rwriter, sponsor, partner, join t or co-venturer or member in any 
real e~tate partnership, vePi ure or syndicate; . · 
arises out of or in conne&ion with any allegation of fraud or rrusrcprcsentation under state or federal Jaw concerning th: puu:ha~e or 
sale of securities. . · ;,· 

:DUCTIBLE 

is agreed that the Comp:~ny's obligation to pay money damages on behalf of the Insured applies only to the amount llf money dam~ge) 
excess of any deductible amount stated in the Schedule. 

he terms of the Policy, including those with respect to (a) the Company's rights and duties with respect to the defense of suits or pro· 
edings and (b) the Insured's duties in the event of an occurrence, apply irrespective of the applicat ion of the deduct ibl.: amount. 

nc Company may p:1y any part or all of the deductible amount to effect settlement of any claim or suit or proceeding :~rising in connection 
aerewith, and upon notification of the action taken, the Named Insured shall promptly reimburse the Company fur such part of the de­
uc:tible amount as has been p~~ bythe Company. 

ERSONS INSURED :· · . . . . J~9S~ 
.ach of the followin~ is an Insured to the extent set forth below~ . :: .. ·. . . . ~ Re 45G 
· ) if the Named Insured designated in the Scheuule of this Covemge Form is :ll'J indivitlual; the person so dcsi~n~.-:- · 
J) if the Named Insured designatcd ·in the St:hedule of this Covemge t!iJtm is l! partnership, the partnership so designat~d and an)~rtner 

thereof but only with respect to their liability as such; · · 1 

'c) if the Nam~ Insured designated in the Schedule of this Coverage Form ls other than an individual or partnership. the org:mization sci 
j,:signoted and :~ny executive officer, director or stockholc..lcr thereof but only while acting wi thin the scope nf their duties a> suc:h; 

d) any person who is an employee of the Named Insured hut only while ading within the ~cope of their duties as ~•Kh ; . 
' c) any person who previously qualified as :m Insured un.t.:r subparagraphs Ill . {h), (c) or (cl} of this ( 'uveraJ.!c Fu•mprior tnt~:rmmation 

1•f the required relationship with the Named Insured but only for negligent acts, c1 rori. or o•~•is~iu!as whia.:h ua.:a.:unj'll \")'t''f'~~ot} the 
retroactive date applicable to the individual person and prior to the termination o f such rclattomhtp. AN · 

' 'OUCY PETUOD-TERRITORY .. RCVD 45G 
; his Coverage Form and the iusurancc provided hereby ouly ap: lies to negli!lcrtt acts .• errors or cunis~inns which occur within the United 
:'.itates of America, its territories or possessions ur Canada suh!>Cquent to the rctruarliVl' date .stated iu the: s,·heduk ;uHI tl•~·n ""I} il daim 
lS lir~t made during the policy period or a reporting period purchased .in accurdance with C'<lndition .1 . 

The following provisions shall app~y in determining whether a d~im is first rn:~dc durin~ the policy period or a reporting period; 

~ .. ) If during the policy period or a reporting period (if purdtascd) the lu!tured shall have knowlcJj:t' or bccq,m~ aware. of any n.::;h!!ent a . .:t, 
error or omission covered hereby, which may subsequently give rise to a claim :md shall, during the pohcy pcnod or su~h report•."! 
period , give written notice thereof to the Company in :~ccordancc with Condition S(b) (1) of this C'over:~gc form, then su~h noucr 
shall ~c con,idered a claim made hereunder with in .the policy period or such reporting period. . 1. 4 7 

--- --- - -~ - ·--- · -



• 
S.L. Nuabaum & Company, Inc. 
921 Hariti~ Tower 
PO Drawer 2491 
Norfolk, VA 23~01 

I 

• 

,------ ----- ·-------------------------
_ _ __ _ __ f~~~sualt_tE.~P_attment Use Only 

-:------~!.!..._____ IH SPECTIOH 
Annual Re-ques ted 

lntetim Otdeted 

C<~nc'd. C~nc'd. 

In considetat ton of the renewal premium the 01bove numbered pol icy is renew~d lor the period specif ied, subject to the te11111 and c:wa· 
ditions theteol, excepl as hetemaltet ptovided: 

Eaceptions: 

JA~lSS~- ­
R~ 

If dvrin1 the policy period (pilot to the Issuance or this Certillc:atel, the Company's rules were 11vlsed so as to eatend 01 broade11 the 
tflsurance atfotded by u id policy without additional pre1Diu111, such eatended or btoadened lnsu"rance shall inu1e to the benefit or tale 

la5VJH under this Renew~l Certificate. .. ... 
IN WITNESS WHEREOF, the Company has caused this Celttltcate to be sianed by its Prestdent 01nd Secretary but this Certthc:ale shall 

not be valid unless counltlll&ned by a duly authotized reptesen taltve ol the Company. 

AGENCY NAME AND ADDRESS 

•Tidewater Ina. Agency, Inc. 
PO Box 12186 
Norfolk, VA 23~02 
450259-5 

1.48 
':. 7:J HE V t1 "14 ?r ... t tt(1 ' " U .!; A. ---

JA~ ~ 1 1S00 

R~O tl:G.G 

UNDERWRITING 

Authottzell ReptesenUt•ve 
6/6/79 ph 

-=c=-o-u-n-=t-e-,· -, :-i e-n-=-D-a-te-=-------;;C ounter s •aue~ 



REf-iEWAl CERT!FlCATE ~- hS ~FV1 . 
RE"!EWAL -P(fficio-·--·---- fTFTOf-POLICY------------- ---~-~ . .POLICY NO . -----

., Fr om To '{ '2 1 \<J']P. 
7-30-78 _j _ _2:_~0-_!!___ Profession~~ li~_bil_~ty .. _ · ·- ·-· _~!~-- 581 JM3458 

Prep~ rd Renew<~l Prefll •um: 1Sum ln5ured If policy rs on a 3 ye ar rnsHII~ blll,~ • .p~emrum 11 payable. 
Property l Gen . Lrabrllly 1 Automobrle (II Ch<~n&edl At Inception 2nd l.~ar • ' • · lrd Year 

s .. s_~_L_ .. ______ s ··----- ___ , _ _js __ . ___ _j, _____ _ 
NAME AND MAILING ADDRESS OF INSURED 

S. L. Nusbaum~ Co . , Inc. 
922 Meritime Tq~er 
P. U. Dra~&r 2~9\ 
Norfolk , VA 23501 

• · ·- - - ·· ·· - ~~~ .. CiiS~_:l~lr_ ~~P".rt~ne.~ ~ . ~~~-~nl~ .• • __ 
AUDIT INSPECTION 

Ail~-ua l .. _______ ··-- · 

171~nt:-e-:-ri-m--··· - --- - - -

Canc'd~--- -·-· · - --- ·-

.___ _____ --- ·-·-

In cons•der atron ol th" renew~l premium 1ft above numbered polrcy ia renel'ted for the per iod spec ified, subject to the terms and c:oa· 
drtions ther eof, ellcept u here inafter provided: 

Eaceptions : 

JANlO lSSO 

RC.VO. AGG 

If durin& the pol icy period (prior to the issuance of this Certificate), the Company's rules were revised ~o as to eat end Of broadea tile 

insurance afforded by said policy without additional premiu111, s11ch extended or broadened insurance shall inure to the benefit of the 

Insured under this Renewal Certificate. 

IN WITNESS WHEREOF, the Company has caused this Certrfrcate to be sraned by rts Presrdent and Secretary but lhrs Certrfrcate shall 

not be v1lrd unless counteuiened by a duty ~uthorized represenlilttve of the Company . 

AGENCY NAME AND ADDRESS 

• Tidewater Insurance AgDncy, Inc • 
P. U. Box 12186 
Norfolk, VA 23502 
450259 . 

/6.~ JAQ_"~ 
PrniJr•t. 

• 
Author il_ed Repre sent.ltrve 

5-19-78 CllH 

• 
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01 Oml~Jons sn:w oc tomwcrcu --t-~"!1 utlitc c1am1 WJ.t..:n was IH~tmauc uuung tl"lv'puitC)' p~t.v ... u1 :.tH.t t tcru '""!:> t'.:n ...... 

A ~J;.~n\l;all ·be cunsidcrcll to be first . e when the Company firs t receives notice { .c claim or 'uf an occurrence which ~•Y ,ub1o. 
·,.,.(\lrntly give lise to a cl:lhn. (sec Conditlora 3 fur Insured's ri!:;]1ts to have Reporting Emlor,· ments Jssueci.) ,' / 

' \ . .. 
CONDITIONS .. 

1. . DEFINITIONS , · .. 
(a) "Retroactive date" me:ms the date shown in Item 3 of the Schedule ;r this Coverage Form. However, with respect to an Insured wh' 

becomes an Insured under this Coverage Form subsequent to the retroactive date shown in Item 3 of the Schedule, the retroactiTe d.at 

4. ·-

for that Insured shall be the same as that subsequent date. . . 
(b) "Policy Period" means the period of coverage commencing on the retroactive date shown in Item 3 of the Schedule of this Cover:as­

Form and ending upon the effective date of termination, expiration or cancellation of coverage under this Coverage Form, and spec 
fically excludes any reporting period purchased hereunder. 

(c) "Policy year" means each consecutive annual period of the policy to which this Coverage Form is attached. 
(d) " Reporting period" means the perioq of time stated in the "reporting endorsement" for reporting claims or suits or proceedings arisir 

in connection I herewith, which arise out of negligent acts, errors or omissions which occur subsequent to the retroactive date ~nd pric 
to the end of the policy period: 

LIMIT OF lJAnlllTY 
The Limit of Liability stated in the Schedule as applicable to "each claim" is the limit of the Company's liability for all money damag• 
arising out of the same or related negligent acts, errors 'or omissions without regard to the number of claims, demands, suits, proceedin~ 
or claimants. If additional claims are subsequently made which arise out of the same or related negligent acts, errors or omissions as a clai 
already made, aU such claims, whenever m:Jue, shall be considered first m:~de within the policy year or reporting period in which the earlie: 
claim arising out of such negligent acts, errors or omissions was fust made, and all such claims shall be subject to the same limit of li.abili~ 
Jf the Named Insured applies for reporting period(s) in accordance with Condition 3, the limit of liability stated in the Schedule as app' 
cable to "each claim", at the time the policy Is terminated, is the limit of the Company's liability for all claims arising out of the ume ( 
related negligent acts, erro~ or omissions, which are first made during each reporting period. 
The limit of liability stated in the Schedule as "aggregate" (which amount shall be three times the dollar amount shown in Item 2. or"t 
Schedule of this Coverage Form) is, subject to the above provisions respecting "each claim", the total limit of the Company's liability r 
all money damages and claims expenses arising out of claims first made during each policy year or during each reporting period. 
The inclusion in the Coverage Form of more than one Insured shall not op.::rate to increase the limits of the Company's liability. 

REPORTING ENUORSEMENT 
In the event of termination of insurance either by non-renewal or cancellation of this policy, or termination of a reporting period the N:~me 
Insured .shall have the right upon payment of a~ additional premium (to be computed in accordance with the Company's rules, rates, ratir. 
pl:ms and premiums :~pplic:~blc on the effective date of the endorsement) to have issued an endorsement(s) providing additional reportir 
period(s) in which d:tims uthcrwhc covereu by this policy may be reported. The limits of liability shown in Item 2 of the Schedule of th. 
C'ovcr:.~;e Form :tl the tame this insurance is terminated shall be the limits applicable to e:Jch reporting period. Such right hereunder mus 
however. be exercised by the Named lns~.rred by written notice not later than thirty (30) days after such termination date. 

ARBITRATION 
The Company shall be entitled to exercise aU of the Insured's rights in the choice of arbitrators and in the conduct of any arbitration pr• 
ceeding involvmg a claim covered by this Coverage Form. 

S. AMENDED POLICY CONDITIONS 
(a) Condition 1, 2 and 3 do not apply to this Coverage Form. 
(b) Condition 4 is amended to read : . 

Insured's Duties in the event of an Occurrence, Claim or Suit or Proceeding. rn A.5~ 
1. Upon any Insured obtaining knowledge or becoming aware of any negligent acts, erro~ or_omissior:ts wilich a U'O~~'!tlny gh 

rise to a claim :~gainst any Insured, written notice containi~the fullest information obtamable With respect to th_e cucumst3nQ; 
out of which it arose, including the names and addresses the clients served, the nature and extent of the scrv1ces rende~d c 
which sh·ould have been rendereu and the nature and ext~ f the fype of claim or claims :mticipated, shall be given by or forth 
Insured to the Company or any of its authorized asents os soon as practicable. 

2. If a'"!y claim is made or any suit or proceeding arisang in connection therewith is brought apainst any .Insur~d. the Insured shall ir. 
med1ately notify the Company of the nature and extent of each and every threat , or auv1ce of any mtent10n to hold any lnsu~ 
liable, and every 1kmantl, nutice summons or other process received by any Insured or any Insured 's representative, and shall ir. 
mediately forw:~rd to the Company cories of any of the foregoing which are in writing. 

3 . The Insured shall cooperate with the Company and , upon the Comt>any's request, assist in making settlements, in the conduct c. 
suits and proceedings arising in connection therewith and in enforcing any right of contribution or indemnity against any penc 
or org:mization who may be liable to the Insured because of damages with respect to which insurance is afforded under this polk:, 
and the Insured shall attend hearings, trials and proceedings and assist in securing and giving evidence and obtaining the attendanr 
of witnesses. The Insured sh:~ll nul,ex.ccpt at his own cost, voluntarily make any payment, assume any obligation or incur any ex~I\S'. 

(c) Condition 6 is amended tu rc:.td : 
Other lmur:Jn«.:e ' • ~ · • 
If the ln~ured has other insur;.ance a~;:.iust a claim covered by this Policy the Company shall not be liable under this Pulicy for a gre:ll e 
proportion of such d:~im th:tn the limit uf liabili1y stated in the Schedule bc:~rs to the lotal limit of liability of :til valu.l ;and cullc:~o:ltb ! 
tnsurance against such cl:~im. · I 

{d) Condition 7 is amended to read: • . 
Subrogation -
In the event of any payment under this Cove!rage f-orm the Comoany shall be subrogated to the extent of such payment to all th 
lmurcd's rights of recovery therefor a~ainst :.ny person or organl_z:~ tion (ex.cluJins emf~~e~ uf the! Insured) and the lnsu~ sh~ 
execute :tnt! deliver instruments ant! p;.apers ant! tlo wh:~tcver ebc IS ne«.:cssa~iJN'~ll,rd.ti~U ughts. The Insured shall do nothing :aflc 

1.SOI\,ss tn prcjuriice such righl.l . • • • • 
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froper1y & llabthty 
InsUrance 

~uguat 23• 1979 

Persoaal aD4 Confidential 

Hr. v. B. Uuabaum. Jr. 
s. L. Nuaaaum & Company. 'Inc~· - -

922 Maritima TOW$T 
_ P. o. Drawer 2491 
- · uorfolk • . Virginia 23501 

Claim Number: 
'Inaureds 
Claimant: 

· ·uat·e of Loes; 
, ... 

Dear Hr. Nusbaum: 

S8JJM3458 45G 00·1 
s. L. Nusbaum & Co •• Inc. 
Brady Inv~atment Corporation 
January 30• 1979 

' It baa recently come to my attention that several of the owners 
s. L. nuabaum and Company also enjoy fin~ncial interest in SuSu 
Developer•• a general partnership. That~7being the case • there is a 
serious question of coverage. Accordingly. ve are · villing to go 
forth with the investigation and/or handling of thia claim-suit 
with the expreas understanding that by proceeding in thia mann 
v• are not--waiving any of the Company's rights unde-r the policy to 
deny eoYerage to you. Obviously. nothing in thie letter precludes 
you fro~ alleging that the coverage does inure to your benefit. 

In order to resolve the question of coverage. 'I vould like to knov. 
what A~ement agreement you have vith SuSu Developers, and whether 
any executive officer. directo-r. stockholdar. employae or •ale•per•ou 
of s. L. Nusbaum has a financial~te-rest in SuSu Developers. · · 

Your early attention to this matte-r vould be greatly appreciated. 

Very truly 7~.urs • 

v. M. Rigahee. Jr. 
Claims Hanage-r 

VMR/gw 

cc: Robert G. DouQar 
Doumar. Pincus. Knight & Uarlan 

t;OP'f 10 

DEC l 1 Hi~ 

HO~J~E OFfiCi::. 

. Property and Liability AffiliatM of The St. Paul CompaniM Inc.: St. Paul Fire and Marine Insurance CQmPM'IY I St. Paul Merc:ury Insurance Comp.ny 
The St. Paul Insurance CQmpany I St. Paul G0<1rdian Insurance Comp~y I The St. Paul Insurance Company of Illinois AI ,_

1 -Lv 



,. 
::.october 1, 1979 

t;.*;c;, <··~;_, ·:~;~: .· ~:·~: \t~ 
Dianne F. Rowe 
Administrative Manager 

·. S. L. Nusbaum & Company, 
· P. o. Drav1er 2491 
~~rfolk,_ Virginia 23501 

Re: Cla~ Number: 
. ,• : Insured: 

Claimant: 
Date of Loss: 

~ Dei:U; ·l·ls. Ro\:le: 

Inc. 

001 

Corporation 

~hank you ·for your letter of September 18, 1979 in which you set forth 
the management provisions of the contract between s. L. Nusbaum & 

· Company, Inc. and susu Developers and Hilltop North Shopping Center. 
As you knot-1 1 t-Ie have· proceeded under a reservation of rights relative 
to the question of your management of this property for the building 
O\·mer. It not-1 appears that exclusion (d) of the Real Estate Agents 
Errors and Omissions Coverage Form t-Jould be appl"icable to this claim. 
Specifically, it reads that the insurance provided under the policy shall 
not apply to any claim ••• 11 if and to the eJctent the claim: (d) arises 
out of or in connection with operations performed by the Insured under 
a written management agreement or any situation where the Insured acts in 
a supervisory capacity for a building owner; ''. 

Accordingly, we do not feel that we will be obligated to provide a de­
fense for the litigation filed by Brady Investment· Corporation from this 
point forward. By copy of this letter, I am informing Robert Dournar 
that unless you wish to keep him as your O\m counsel, that he may with­
draw from the handling of this suit on our behalf. Of course, we will 
pay any legal expense arising out of Mr. Doumar's services to this point. 
I am sure that Mr. Doumar will make necessary arrangements to make a 
smooth transition to your own counsel. 

If you have any questions arising out of this denial of coverage, please 
get in touch with me promptly. I might point out for your .information 
that under the owner's Comprehensive General Liability policy, S.L. 
Nusbaum may be an insured to the extent of their management of the prop­
erty. You may wish to check this out to see if coverage is provided therE 
Very truly yours, 

152 
W. M. Rigsbee, Jr. 
Claims Manaqer . · 

Property and Liaboli ty Affiliatos !Sf The St. Paul Companies Inc. : St. Paul Fire and Marine Insurance Company I St. Paul Mercury Insurance Company • 
Tne St. Paul Insurance Company I St. Paul Guardian Insurance Company I The St. Paul Insurance Company of Illinois 



Ms. Rowe - 2 - October 1, 1979 

WMR/gw 

cc: v. H. Nusbaum, Jr . 
s. L. Nusbaum & Company, Inc . 

cc: Robert G. Dournar 
Dournar, Pincus, Knight & Harlan 

~ cc: Tidewater Insurance Agency 
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S. L. · NUS ll A U M ~~(})~ #swU!f!, lne. -~.· 

1.54 

BERTRAM S. NUSBAUM. JR .• C.P.C.U. 

V. H. NUSBAUM. JR. 

SAM LIPKIN ( 1902 · 1974) 

ROBERT W . O'SULLIVAN 

CHA RLES B. PATION 

CHARLES S. NUSBAUM 

Mr. Alan Nusbaum 
S • L . Nusbaum & Co. , Inc. 
922 Maritime Tower 
Norfolk, Virginia 2351 0 

Dear Alan: 

t(( 'j/(77 
July 11, 1977 

1018 MARITIME TOWER 

POST OFFICE BOX 1708 

NORFOLK. VIRGINIA 23501 

PHONE: 804 - 622-4653 

CABlE: NUSBAUMINS 

I woul d li.ke to call to your attention the exclusions found in Part 
B of your new Errors and Omissions contract as provided by the 
St. Paul #581JH3654. 

First of all you should address a letter to Tidewater Insurance 
Agency of Virginia, Inc., 463 N . Military Highway, Norfolk, vci. 
23502, adknowledging _receipt of this policy and that you understand 
that property management is excluded under Claims-made policy . 

In order to take up some of this gap, the following are musts: 

I - You should secure an endorsement on the public 
liability and property coverages on each parcel 
of property, which you manage, paying particular 
.9-ttention to exclusions "A" _through ''G". 

!I- The contracts providing coverage for the owners 
should carry contractual liabilitY coverage . You 
should negotiate these contracts whereby the owner 
will hold you harmless as the agent. In other words, 
you want to .create an agency situation whereby you 
actually become an arm of the owner and are covered 
under his insurance contracts. 

III- In those instances where you are a part of the develop­
ment, then you can see that a hold harm~ess claus e is 
directed on your behalf and that you a1~e defin i tely a 
named insured and coverage is provided not only for 
the operations of the premises, but also blanket contractual 

coverage. 

Should you need a ny further expl anation of th is, please call me . 

Very tr yours 

S • . '/~~~~1~-:-!-~S __,AGENCY, INC . 
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S. L. NUSBAUM & COMPANY, INC. REALTORS 
REAL ESTATE· INSURANCE· PROPERTY MANAGEMENT 

July 27, 1977 

Mr. Larry Perse 
Tidewater Insurance .t\gency of Virginia, Inc. 
463 N. Military Highway 
Norfolk, Virginia 23502 

Dear Mr. Perse: 

As per our application of our new Errors and Onissions insurance 
policy for S. L. Nusbaum & Canpany, Inc. , we accep1: the policy 
with the understanding that property managenent is excluded tinder 
Claims-made policy. We are awaiting deli very of this policy -as 
50911 as possible. 

REA:jb 

cc: Mr. Bertram S. Nusbaum, Jr. 

vd t~ly Y7{£~ 
'~ring U 
Vice-President/Controller 

ST. PAUL FIRE AND t\1ARINE 
ST. PAUL MERCURY . . . 

AUG 0 3 1917 
RANDY COLT! !ORPE 

AUTO CA~i : JA:. T'; 
THE:>. C. A:~t:fl ~t .,. . ~· ~ c ·· · :ru~ 

COPY 1\) 

DEC 1 l 1379 

HOME OFFiCE 
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MARmME. TOWER • P. 0 . DRAWER 2491 • NORFOut, VIRCINIA 23501 • (8041 627· 8611 j . ·. 

S._ L. NUSBAUM & COMPANY, INC. . .. . . "'-:.. , ,~ -
REAliORS: REAL ESTATE • INSURANCE • PROPERTY MANAGEMENT 

·:· .. ·; · ... 

; . 
"·. . . ·:. 

• '• ' I • • ' • ' ~ 

.· . . : ··. ·:\ . ~·· .. ~ 

August_ ~~~- "1979 .. ·· 
._: :f .. , ·:··· .. 
' . ~.: 

. 

W .. M. Rigsbee, .Claim Manager 
St. Paul Fire & Marine Insurance Company 
Virginia Beach Claims Office 

.. Pembroke Six Suite 202 · 
' Pembroke Office Park 
, Virginia Beach, Virginia ·23462 
. . . . ~ .. ·. - . . 

. . .. 

~-Dear · Mr • Rigsbee: 

.. Per your letter of August 23, 1979 to Mr. V.H. Nusbaum, Jr., we enclose 
a copy of the partnership distribution of su.:.Su Developers_. Jhe tmderlined 
are stockholders or officers o~ S.L. Nusbaum & Company, -Inc. · 

. ·r£ . y(n.i ~eed any other information, do not hesitate to contact -~s office_. 
. . ..... ·: ·: ·· . • ;· .. . . . ~ .·· ..... • :.:· ! , _. .... 

DFR/daw 
Enclosure r • 

Yours very truly, 
-

S.L. NUSBAUM & CO., INC. 

~~.j~ 
Dianne F. Rowe 
Administration Manager · 

ST. PAUL FIRE & MARINE INS. CO .. 
VIRGINIA BEACH, VA OFFICE 

cc: V.H. Nusbaum, Jr. 
Robert G. Doumar, Doumar, Pincus, Knight & Harlan j U L 3 0 1979 cc: 

1.56 

COPY fO 

DEC 1 11979 

HOME OFFICE 

W. M. RIGSBEE, JR. 
CLAIM MANAGER 

AUG 3 01979 
RCVD 45G 



WHEREAS, Pursuant to Section 11 of the Partnership Agree­

ment, Isabelle L. Horne has asked to be admitted as a general par~ner 

in SuSu Developers, and SuSu Co., has requested that the partners 

consent to the aforesaid decrease in its partnership interest; 

NOW, THEREFORE, WITNESSETH: -
•• • • f 

All partners of SuSu Developers hereby agree to admit 

Isabelle L. Horne as general partner of SuSu Developers and agree to 

the decrease in the partnership interest of SuSu Co. Henceforth the 

profits ~nd losses shall be divided as follows: 

Alan L. Nordlinger, Jr. 

Henry A. Shook 

.V. H. Nusbaum, Jr._ 

Stanley L. Harrison 

SuSu Co. ( Coml'/f!Jlj) 

Robert C. Nusbaum 

Lottie S. Colton 

V. R. Colton 
. 

Alan J. Hofheimer 

29.75% 

27.00% 

9.00% 

12. 25% 

1.00% 

3.00% 

2.00% 

2.00% 

1.00% · COP'( (0 

T. Lane S~okes . 
. ~· 2.00% DE9 11 i979 . 

T, Lane Stokes, Jr. 
., 

~ ~~hn Randolph Stokes 

Martha K. Stokes and T. Lane 

Stokes, Jr., Trustees of the . 
Gordon K. Stokes Trust 

Martha K. Stokes and T. Lane 

Stokes, Jr., Trustees of the 

Ann P. Stokes Trust · 

1.00% 

1.00% 

1. 00% 

1.00% 

HOME OFFICE 

AUG 3 o 19lg . 
Rcvo 458 
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Lois s. Nusbaum 

Ch~rles S. Nusbaum 

Beth Nusbaum Curtiss 

Lois S. Nusbaum, Trustee of the 

Silberman Children ' s Trust 

Edythe G. Salzberg 

Bernard Salzberg 

George Ginsburg 

Thomas H. Watts 

Isabelle L. Horne 

0.5% 

0. 33- l/3% 

0. 33- 1/3% 

0. 33- 1/3% 

1.00% 

1.00% 

1.00% 

1.00% 

1.00% 

All partners hereby consent to make the original adjustment 

to basis in accordance ~ith Sections 743 and 754 of the Internal Revenue 

.· code of 1954, in order to reflect the reinvestment of Isabelle L. Horne 
• ··! 

. in the partnership. 

I_n_ all other. aspects we do hereby ratify ~nd confirm the sa~d 
. . 

Partnership Ag.reement dated August 12, 1970, and am_ended. 

1.58 

·.WITNESS our signature~ and seals this 1st day of July, 1979. 

, :. 

z;L_ /._ )ktJ&. ~~ (SEAL) 
Alan L. Nordlinger - · 

-=---:-----:-----::---:-:----:---------:--{SEAL } 
Robert C. Nusbaum 



fropef1y & LJabthly 
Insurance 

Saptea~er JJ• 1979 

Dianna 1'. Rove 
Adminiaeratiou Manager 
s. L. Nusbaum & Company. Inc. 
P. 0. Drawer 2491 
NoTfolk. Virginia 23501 

Re: Claim Numbert 
'Insureds 
Claimant I 
Date of LossJ 

Daa:r- Ma. ·Rove: 

581JM3458 45G 001 
s. L. Nuabaum & Co~p&ny, Inc. 
Brady Invemtmcnt Corporation 
January 30, 1979 

Thank you for your letter of. August 29, 1979 in which you forwarded 
a eopy of the partnership distribution of Su-Su Developer•• You 
apparently overlooked forwarding a copy of the managemeat contract 
with Su-su Developers on Hilltop Shopping Center, and I would appre­
ciate a copy of f.t :·u promptly aa poaaible. 

Thank you for your continued help and cooperation. 

Very truly yours, 

v. M. Rigabea, ~r. 
Claim Manager 

WMR/gw 

coF-t .,o 
QEC 11 \91~ 

Occ. \C~ \~OME n 

Property and Liability Affiliate$ of The St. Paul Companies Inc.: St. Paul Fire and Marine Insurance Company I St. Paul Mercury lnsur~n~9Compu~y The St. Paul Insurance Company I St. Paul Guardian Insurance Company I The St. Paul Insurance Company of Illinois .L~ 



.. ,. ~·· 
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MAAm..;, TOWER • p, o. DRAWEk 2491 • NORfOLX,~RGINIA 23501 • l804l 027 ..... • · ... 
0

• -c;.Pp.ttt!• V< 

·· .. S . . L. NUSBAUM & COMPANY, INC.: ... ···· J!-~. · 
REAU"OR.S: REAL ESTATE • INSURANCE • PROPERTY MANAGEMENT 

: 

•· 
, • 

_ .. , :: 
=·t 

\ ~~: 

Mr. ·w.M. Rigsbee, Jr • 
.. ClaJm Manager 

· 'The St. Paul Fire & Marine 
· Insurance Company . 

Pembroke Six, Suite 202 
.. Pembroke · Office Park 

... ~ . . . . . 
.. : ·· . . · . . 

Septembel-._18 ,_: 1979 ' : .. 
;• ... ~-. 

'· 

=:,··;Virginia l3each, Virginia 23462 . . : .. 
· >pe4r· Mr. · JUgsbee: · 

...... 

Your letter of September 11, 1979 requests a copy of the management 
·centract between SuSu Developers and Hill top North Shopping Center. . 
Th~re is. _no written agr~t, however, the tenns of th~ .. verbal con-· 

:~-tract ·are as follows: · - . :: . . ··· 

. · .. · : .· .(a) 

.·.(b) 

A 4% conmission, (on gross collections, excluding 
security deposits), is the monthly management fee. 

The center' is leased and maintained by S.L. NusbaLDll 
and Company which includes: collection of rents and 
applicable taxes and ... utili ties, maintenance of-grO\.mds 
and overall structur~payment of all .bills .for ser­
vices provided to cover above and ex~cution of all -.-,. 
renewal leases and new leases for all 1.mi ts. ' · · · 

If you need m~~e detailed or any additional infonnation~ please do .not 
hesitate .. to contact me. . ' COPY . ro< . 

·DFR/jp 

cc: Mr. V.H. Nusbaum 
Mr. Alan L. Nbrdlinger 

Very truly yours, 

S. L. NUSBAUM AND CO. , INC. 

/JJ~J~ 
Dianne F. Rowe 
Administrative :Manager 

. ·\ . ...-~ 

DEc· 1 1 1979'. 

HOME OFFICE 

SEP 1 9 1979·;. 

RC.V.D. A-5G 



THIS PART~~RSHIP AGREEMENT,. Made this 12th day of 

August, 1970, by and between SUSU CO., a Virginia corpora­

tion, V. H. NUSBAUM, JR., HENRY A. SHOOK, STANLEY L. 

HARRISON, AL~N L. NORDLINGER, JR. and MICHAEL RESH, . 
first parties, and S. L. NUSBAUM & COMPANY, INC., a 

Virginia corporation, second party; 

WHEREAS, first parties have negotiated for and obtained 

a valuable option for a ground lease upon certain land on 

the northern side of Laskin Road, east of First Colonial 

Road, in the City .of Virginia Beach, Virginia, for the 

purpose of causing a shopping center to be erected thereon; 

and 

WHEREAS, the sai,d_ option has been titled for convenience 

in the name of second party, but is owned by first parties 

in the same proportion in which they shall contribute 

capital and share profits · and losses .hereun~er, as more 

fully set forth below; and. 

·WHEREAS, the first parties desire to form a general 

partnership and to contribute thereto as its initial capital 

their respective interests in· said option; 

NOW, THEREFORE, WITNESSETH: 

That for and in consideration of each other's under-

takings and the mutual benefits expected to ensue herefrom, 

the first parties agree and enter into Articles of Partner­

ship as follows: 161 
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1. FO~~TION OF PARTNERSHIP. The first parties do 

hereby associate as general partners to fo~~ a general 

par tnership to invest in and develop a shopping center 

in the City of Virginia Beach, Virginia, upon the real 

estate mentioned above, to be leased from Lucille B. 

Potter, et al, pursuant to Ground Lease bearing date 

on August 12, 1970, to be delivered from escrow upon 

exercise of the aforementioned option. 

2. N&~ AND LOCATION. The name of the firm is to 

be SuSu Developers. The principal office is to be at 

922 Maritime Tower, Norfolk, Virginia, until changed by 

agreement of partners owning a majority in interest in 

the firm. 

3. TERM. The partnership shall begin on the date 

of these presents, and shall continue until its affairs 

are wound up as a result of the sale of its assets, but 
-

neither the death nor retirement of a partner nor the 

admission of a new partner is intended to cause a termina­

tion, it being intended and agreed that the firm, as 

constituted after such event, shall carry on the partner­

ship business until partners owning more than fifty percent 

(50%) in interest shall agree to dissolve and liquidate 

the firm. 

4. INITIAL CAPITAL. The initial capital of t~e firm 

shall consist of the foregoing option, valued at $1 . 00 in 

excess of the sum of $10,000 borrowed from second party 

to pay for the same. 



5. FINANCING OF OPERATIONS. The partners agree to 

use construction loan proceeds an~ other borrowed funds 

to fund as ·much of the firm's. operations and development 

expense as is feasible . Funds required prior to the 

availability of a construction loan shall be loaned or 

contributed to the firm by the partners in the same pro­

portion that they share profits and losses. 

6. PROFITS A~~ LOSSES. The profits and losses of 

the firm shall be sha red, and the net cash flow available 

from time to time for distribution shall be distributed, 

among the partners in the proportions shown on Schedule A 

attached hereto and made a part hereof. 

7. SECO~~ PARTY'S EXCLUSIVE RIGHT. All parties 

hereto a gree that the second party shall have the exclusive 

right·, as agent for the firm, for a period of twenty-six 

(26) years here from, during the firm r s ownership of s·aid 

shopping center, to se~e as sole leasing agent and 

managing agent of the shopping center. Second party 

shall receive as compensation for su.ch services a commis­

sion of six percent (6%) of all base rents, percentage 

rents and common area maintenance charges and other such 

revenues (not including real estate taxes, bus{ness taxes 

and reimbursement therefor) paid to or for the account of 

the firm on leases negotiated by second party or others 

during such period. During such period, second par·ty sha.ll 

have the exclusive right to sell said shop.ping center, at 

compensation to be determined by arbitration if not mutually 

agreed, but no sale shall be binding upon the firm without 

its prior l;vritten consent of the price, terms and purchaser.163 
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8. INSURANCE. The parties agree to carry hazard and 

liability insurance as required by the aforesaid Ground 

Lease and other instruments binding upon the ·firm, ·and 

that 'tvhile the second party continues to own an interest 

inS. L. Nusbaum Insurance Agency, Inc . , such coverages 

will be. placed with said agency as long as they are 

written at rates reasonably competitive 'tvith the market. 
! 

9. OVERDRAFT. If the parties overdraw their capital 

accounts, they shall do so ratably. Overdrafts of capital 

accounts shall not require payment of interest, except to 

the extent that a partner's overdraft is greater, in. pro­

portion to his interest in the profits, than the overdrafts 

of others in proportion to their respective shares of profits .· 

10. TAX EFFECT OF DEATH. The death of a partner shall 

not cause a dissolution of the firm for tax purposes nor a · 

termination of the taxable year. 

11. SUCCESSORS.,· No partner shall sell his interest in 

the firm without first offering it in writing to the remaining 

partners at the price and on the terms at and on which a 

purchaser has offered to buy. No partner shall sell or assign 

his interest in the firm without the written consent of at 

least 60% of the other partners if such sale or assignment 

would work a dissolution of the firm for federal income tax 

purposes . In . the event of the death of a partner, his personal 

representatives and distributees shall have the right, up~n 

reasonable netic~, to participate as a general partner in the 

lieu and stead of the decedent, with the same capital account 

and shar~ of profits and losses as the decedent. To the 



fullest extent permitted by law_, the liability of a fiduciary 

participating hereunder as a general partner shall be limited 

to the assets held by him in his fiduciary capa~ity. 

12. WINDING UP. Upon termination of ·the partne~ship 

for any reason, the partners then remaining shall designate 

by a vote of the majority in int~rest ~o of their number 

to serve jointly as liquidating partners. The t"tvo so 

designated shall jointly liquidate and "tvind up the affairs 

of the firm and make an accounting thereof to the other 

partners and to any others entitled thereto. The liquidat-

ing partners shall serve as such without pay, but shall be 

entitled to take their expenses, if any, from the proceeds 

of liquidation. 

13. PmffiR TO CONVEY AND CONTRACT; AGENCY. Contracts, 

deeds, options, agreements, leases, subleases, notes, deeds 

of trust and other legal instruments executed by the firm 

or in it~ name shall be valid and binding upon it when 

executed by SuSu Co., which is hereby appointed as agent 

and attorney-in-fact for the firm to sign the partnership . . -

name, and if required~ the names of the partners, to any 
-

such instrument in · the furtherance of the business of the 

firm. 

14. BOOKS OF ACCOUNT. The firm shall cause books of· 

account to be established for it by a cert.ified public · account­

ant, who shall prepare and distribute a complete financial 

statement · t9 the partners each year. The books shalY be 

maintained at the office of the firm and shall be open for 

inspection by the partners during business hours . Checks of 

165 



the firm shall be valid only whe~ signed .by Alan L. Nordlinger, 

Jr. O! by any two of the other individual partners named herein. 

15. COMMITMENTS AND LEASES. The partners agree that 

SuSu Co. shall have full power and authority, on behalf of 

the firm and in its name to approve , accept and execute 

(a) mortgage loan applications and commitments for con­

st~ction loans and permanent loans, (b) leases and sub-

leases of every kind, (c) easements and (d) contracts. 

WIT~"'ESS the follmving signatures and seals : 

• 

ATTEST: 

/s/ Robert C. Nusbaum 

susu co . 

By _ __:...l...:s:..:../___.:..A.:.:;l:;.:a::..:n.:._:L;..:.:..-:N~o:....:r:...:d::..:l::..:i::..:n:..:..!g2..e::..:r:..L, _J=-r~: __ 
President 

Secretary · .. 

ATTEST: 

/s/ Robert C. Nusbaum 
166 Secretary 

~~/~s~/-=-V.~H~._N_u_s~b~a_um~,--J· r __ • ___________ (SEAL) 
V. H. Nusbaum, Jr. 

--~/~s~/_H~e~n~r~y __ A~. __ Sh_o_·o_k_· _____________ (SEAL) 
Henry A. Shook 

--~/~s~/~S~ta~n~l~e~y~L~. __ H_a_r_r_i_so_n ___________ (SEAL) 
Stanley L. Harrison 

--~/~s~/=-A_l~a_n~L~·~N_or_d_l_~_·n~g~e_r~,~J_r_. _______ (SEAL) 
Alan L. Nordlinger, Jr. 

~ .. _/~s_/_,M~i~ch_a~e_l __ R_e_s_h _________________ (SEAL) . 
Michael Resh 

S. L. NUSBAUM & COM:.PANY, INC. 

By /s/ V. H. Nusbaum~ Jr . 
---------~--~~~----------President 



Director of 
Commercial Leasing 

Richard ~1. Jacobson 

STOCKHOTnEnS 

Stanley L. Harrison 
Joseph Mersel 
Alan L. Nordlinf,er 

Henry A. 

Alan B. Nusbaum 
11obert C. Nusbaum 
V. H. Nusbaum, Jr. 

Shook 

QIAIR\1AN OF 
TIJE BOARD 

V. H. Nusbaum, Jr. 

OOARD OF 
DIRECIDRS 

Stanley L. Harrison 
Joseph Mersel 
Alan L. Nordlinger 

Henry A. 

Alan B. Nusbaum 
Robert C. Nusbat.rrn 
V. H. Nusbat.rrn, Jr. 

Shook 

PRESIDENT 

Alan B. Nusbaum 

I 
Director of 

Q)mnercial Management 
Vice President/ 

Controller 
Administration 

~fanager 

Andrew S. Gladstone Richard E. Airing Dianne F. Rowe 

I 
Qlief of 

Maintenance 

Thomas D. Swain III I 
Data Processing 

Manager 

Charles S. O' Rourke III 

I 
Accounting 
Supervi sor 

Linda M. Exum 

c;;/ 6(_ .D-/ 

//e/'"~9 

Director of 
Apartments 

Stanlev L. Harrison 

Director of 
Sales 

Alan B. Nusbatun 


