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MOTION FOR DECLARATORY JUDGMENT

Plaintiff, S. L. Nusbaum & Company, Inc., hereby
moves for a Declaratory Judgment pursuant to Section 8.01-184 et
seq., Code of Virginia (1977 Rep. Vol.), against St. Paul Fire and
Marine Insurance Company, on the grounds set forth below:

1. Plaintiff, S. L. Nusbaum & Company, Inc. (''Nusbaum'),
a corporation organized under the laws of the State of Virginia having
an office and principal“place of business in the City of Norfolk,
Virginia, is engaged in the real estate business.

2. Defendant, St. Paul Fire and Marine Insurance Company
S, Paal*), a c_orporation organized under the laws of the State of
Mimnesota, having an office in the City of Norfolk, Virginia, is duly
qualified to do and transact business in the State of Virginia and

fully empowered to execute liability insurance policies of the general
character hereinafter described.

3. An actual contro.ire:rsy of a justiciable nature exists
between plaintiff and defendant imvolving the rights and obligations
under a contract of professional liability insurance which may be
determined by a judgment under this motion, without other legal pro-
ceedings.

4. On July 30, 1977, Nusbaum, to protect itself from
liability, entered into an insurance contract with St. Paul. At that
time, St. Paul issued to Nusbaum a professional liability policy No.
58LIM3458, (a copy of which is attached hereto as Exhibit "A") for
a period of one year.

5. Nusbaum paid the initial anmual premium of $454.00 at
the inception of the policy and thereafter paid the required ammual
premiums to renew the policy. At all times herein pertinent said

'policy was in full force and effect.



6. By said contract, St. Paul became obligated to pay
damages and defend Nusbaum against claims made during the policy period
arising out of any negligent act, error or omission in the conduct of
Nusbaum's business as real estate agents, with certain enumerated
exclusions.

7. In the course of Nusbaumn's business as real estate
agent, a Nusbaum employee negotiated and consummated a lease with Brady
Investment Corporation (''Brady'), for premises located at Hilltop North
Shopping Center in the City of Virginia Beach, Virginia.

8. Subsequently, Nusbaum was sued by Brady for an alleged
misrepresentation by the aforesaid Nusbaum employee during the course
of negotiating the lease for said premises. St. Paul defended Nusbaum
against the suit, which was dismissed by Order sustaining Demurrer entered
by the Circuit Corut of the City of Virginia Beach on September 18,
1979, in the suit entitled SuSu Developers v. Brady Investment Corporation
t/a Unsinkable Sub Shop.

9. By letter of October 1, 1979, St. Paul informed
Nusbaum that under St. Paul's reservation of rights, it no longer
intended to defend Nusbaum against any claim by Brady.

10. On October 11, 1979, Brady filed a Motion for Judgment
against Nusbaum alleging substantially the same claim as before in a
different form. Since that time St. Paul has been unwilling to assume
Nusbaum's defense against Brady's claim, and at the present time
the Brady action is pending.

11. TUntil St. Paul's obligations under the insurance policy
are judicially interpreted as requested herein, Nusbaum will have to
employ additional counsel and will not know the limits of its possible
exposure.
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WHEREFORE, plaintiff prays as follows:

1. That the Court enter a declaratory judgment construing

the provisions of the policy attached hereto as Exhibit "A" and

determining the respective rights and liabilities of the plaintiff and

defendant thereunder with respect to the aforesaid claim against
Nusbaum.

2. That plaintiff be awarded attorney's fees, itscosts

and disbursements incurred herein and such other and further _relief

as may be warranted under the circumstances.

S. L. NUSBAIM & COMPANY, INC.
AN
X ) :
S By%d& o O‘ﬂw"‘
Of Counsel

xlinda S. Laibstain

‘ FHEIMER, NUSBAUM, MCPHAUL & BRENNER
2 1010 Plaza One

) Norfolk, Virginia 23514
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. N 1 ? 1979 ' ( : Losses and Expense No.
s 2miums Paid Outstanding | CI.
NAMED INSURED AND ROV 4 1 n U sm
"u S. L. Nusbaum &
S 922 Maritime Tower Premium Audit Engineering
: P.0. Drawer 2491 Audil copy sent
E Norfolk, Virginia 23501 to Audin [} | Requested _
D
i ° " Oves O No Ordered
of AU TO_CAS' L)EPTAU(IH Cancelled |Eng. Serv.
e Tidewater Ins. Agency, Inc. Canc.
. P.0. Box 12186 AUG 08 1977 =
::" Norfolk, Virgimia 23%02 AUDIT PERIOD: (If applicable)
¥ # 450259 ___: ’ Annual unless otherwise stated
g D A. KARNES
Policy Per od: &
: ' ! Deposit Total Advance
The business of the Named Insured is: Premium

From To
7/30 7/30/fs )

Real Estate s

”-1')

*12:01 A. M Standard T:me\{lhe address of the Named Insured.
Aulomoblle premiums are for one year only. Additional years will be computed at the Company's prevailing rates.

The Named Insured is: [ Individual; [ Partnership; [J Joint Venture: Corporation; [] (Other) e
Twe insurance afforded is only with respect to those Coverage Forms for which an X is shown in the appropriate box.
COVERAGE FORMS LIMITS OF LIABILITY ADVANCE
Rasic Automaobile Liability O Bodily Injury — Eac;h Person $ PREMIUMS
Comprehensive Automabile Liability D Bodily Injury — Each Occurrence L 5
’ Property Damage — Each Occurrence $ H
Automobile Medical Payments O Each Person $ s
Protection Against Uninsured Motorists D See Coverage Form and Schedule s
Automobile Physical Damage D See Coverage Form and Schedule $
Garage D See Coverage Form and Schedule s
= O See Coverage Form or Endorsement $
; Each Occurrence t Aggregaie
Comprehensive General Liability D Bodily Injury $ $ s
) Property Damage '$ $
Owners’, Landlords® and Tenants’ Liability ) Bodily Injury 1 Y 2 -y s
Property Damage 3 -
Manutacturers’ and Contractors’ Liability O Bodily Injury $ s
Contractual Liability D Property Damage $ $
Property Damage coverage is not included unless a limit of liability is shown. :
It an X is inserted n the box opposite one of the following optional exclusions, then
such exclusion, as set lorth in the Coverage Form, shall apply to the insurance afforded.
Exclusion:  [] 1 —Explosion [] 2 - Collapse [] 3 — Underground Property Damage
= Each Person Each Accident
Premises Medical Payments O ' ’ $ $ $
Aggregate
Peisonal Injury Liabihity O s $ e
Comprehensive Personal Insurance D See Coversge Form . $ 7 '—
-‘Prof.uliml Llabllit} X See Coverage Form M sﬁ”{ 7 w
- | See Coverage Form SV "“
O See Coverage Form s
Endorsements made part of this Policy at time of issue: (ldentify by form number or titie) $
4 OCT[17 1979

/8/77 dim ' W

Countersignature Datg.. Countersigned at Authorized Representative
16101 SLD Rev. 3-74 Printed in US.A.

UNDERWRITING COPY



REAL ESTATE AGENTS ERRORS AND OMISSIONS -
ﬁ “I COVERAGE FORM — CLAIMS MADE PART/
Hopeﬂy&habuhly For attachment to the St. Paul Liability Policy Nt complete wishas: , 263

KL\ gl

The following spaces preceded by an a:rmsb (*) need not be completed if this coverage form and the Policy have rhe same mcepnon d

ATTACHED TO AND FORMING *EFFECTIVE DATE  [*1S5UED TO
PART OF POLICY NO, OF COVERAGE FORM
581JM3458

Subject to all of the provisions of this Coverage Form and the Policy to which it is attached, the Company agrees with the Insured as tollows

SCHEDULE

1. Name and Address of Iinsured (If other than as shown In Item 1 of Declarations)

2. Limits of Liability 3. Retroactive Date 4, Deductible Amount 75, Premium 1
- Subject to Condition 1(a) | /
EACH CLAIM AGGREGATE !
I/ ) I =
l/ Three times the - ! A A L]
s 100,000 |< dollar amount shown 7/30/77 $ 2,000 [‘98 ol J
6. COVERAGE IS ALSO PROVIDED FOR THE CONDUCT OF THEIR BUSINESS OF EITHER OF THE FOLLOWING THAT IS MMD WITH AN "X
%AS REAL ESTATE COUNSELORS m APPRAISERS OF REAL PRGPERTY
I_. = [ e e Sy
TO OUR POLICYHOLDERS

This is a ““claims made™ Coverage Form. It only cbvers claims arising from negligent acts. errors or omissions which occur subsequens
to the retroactive date indicated and then only to claims first made within the provisions of the Palicy while this Coverage Form<in
force. No cuverage is afforded for claims first made after the termination of this insurance unless and 1o the extent that Repurting
Endorsements are purchased in accordance with Condition 3 of this Coverage Form. Please review the Policy carefully.

| 25485 Eq. 8-76-Priniad In 1.5 A, COMPANY COPY
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Insurance
_ REVILED AUTO-CAS. DEPT.

The foﬂowmg spaces preceded by an asterisk (*) need not be Lomp!ered if this coverage forin and the Pulicy have the samc mwpnun da

G T A L P " MAY 221978
581JM3458
s ol e T e - i@ TeE .. .D MILLAKD g

Subject to all ol the provisions of this Coverage Form and the Policy to which it is attached, the Company agrees with the Insurcd as follows:

SCHEDULE

1 Nama and Adcrnu ot Insuroﬂ |I! uther lnan n mown in ltem 1 of Daclara(lons)

2 Limits of Liability ) FESEA 3. Retroactive Date 2. Deductible Amount 5. Premium

Subject to Condition 1(a)

EACH CLAIM AGGREGATE
Three Limes the -30= 2,000. 454,

$ 100,000. < dollar amount shown 1 T $ ’ h 3
6. COVERAGE IS ALSO PROVIDED FOR THE CONDUCT OF THEIR BUSINESS OF EITHER OF THE FOLLOWING THAT IS MARKED WITH AN "X,
fhas REAL ESTATE COUNSELORS EKas apPRAISERS OF REAL PROPERTY
I TO OUR POLICYHOLDERS

! This is a *“claims made” Coverage Form. It only covers claims anising from negligent acts, errors or omissions which occur subsequent
l to the retroactive date indicated and then only to claims first made within the provisions of the Policy while this Coverage Form is in
1 force. No coverage is afforded for claims first made after the termination of this insurance unless and to the extent that Reporting
i Endorsements are purchased in accordance with Condition 3 of this Coverage Form. Please review the Policy carefully.

25485 Ed. B-76 Printed in U.5.A. COMPANY COPY
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RENEWAL PERIOD
From To

7-30-78 _L 7-30-79

Professional Liability

RENEWAL CERTIFICATE . cu5 BFFT

TYPE OF POLICY

Pirepaid Renewal Piemium:
Property Gen. Liability
3 $

454, s
NAME AND MAILING ADDRESS OF INSURED

Automobile

S. L. Nusbaum & Co., Inc.
922 Meritime Tgwer

P. U. Drawar 2491
Norfolk, VA 23501

Sum Insured
(11 Changed)

$

‘b0L§g NO.

# 19

MAY 21C el maass

If policy 1s on 7a‘3”;éﬂa-r‘|;s- 1 baslg.Piemium 1s payable
At Inception 2nd {abm' Ut 3id Year

s s

s

L Foi Casualty Department Use Only
____AUDIT A INSPECTION

Annual Requested

nterim T T T ordered T

'Canc’'d. " |€anc’da. o

In consvderation of the renewal premium tie above numbered policy is renewed for the period specified, subject to the terms and con-

ditions thereof, except as hereinafter provided:

Exceplions:

If duting the policy period (prior to the issuance of this Certificate), the Company's rules weie revised so as to extend or broaden the
insurance afforded by said policy without additional premium, such extended ot broadened insurance shall inure to the benefit of the

Insured under this Renewal Certificate.

IN WITNESS WHEREOF, the Company has caused this Certificate to be signed by its President and Secretary but this Cestificate shall
not be valid uniess countersigned by a duly authorized representative of the Company.

Secretary.

AGENCY NAME AND ADDRESS

. Tidewater Insurance Agency,
P. 0. Box 12186
Norfolk, VA 23502
450259 |

_135JARFV R74Punsdin USA _MNDgﬂMﬂHNG"____——

Inc. .

A2 AL W

President.

Authorized Repiesentalive
5-19-78 CDH

Countersign Date " Countersigned At

%
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RENEWAL CERTIFICATE

[TYPE OF POLICY L T T T TTPouicy N0, T T
Firom To
7-30-79 | 7-30-80 Professional Liabildty | _ 581JM3458
Prepaid Renewal Premium. Tsum insured T pohcy isona3d year instailment basis, premlum 1S payable
Property Gen. Lnablhry "Automobile (If Changed) At Inception 2nd Year 31d Year
: s .451.03 s

NAME AND MAILING ADDRESS OF INSURED

5 Is ls

S.L. Nusbaum & Company, Inc.
922 Maritime Tower

PO Drawer 2491

Norfolk, VA 23501

° ______F_m Casualty Depattment Use Only
AUDIT L INSPECTION
Annual Requested
Interim Ordered
-
Canc'd. Canc'd.

In consideration of the renewal premium the above numbered policy is renewed for the period specified, subject to the terms and cun-

ditions thereof, except as hereinafte: provided:

E xceptions: 2

If duting the policy period (prior to the issuance of this Certificate), the Company's rules were revised so as to extend or broaden the
mnsurance afforded by said policy without additional premium, such extended or broadened insurance shall inure to the benefit of the

Insured under this Renewal Certificate.

IN WITNESS WHEREQF ,the Company has caused this Certificate to be signed by its President and Secretary but this Certificate shall
not be valid unless countersigned by a duly authorized representative of the Company.

Secretary.

AGENCY NAME AND ADDRESS

“Tidewater Imns. Agency, Inc.
PO Box 12186

Norfolk, VA 23502
450259=-5

&

13573 REV 8B 74 Printad i US A

QM N

anfnll‘

Authotized Representative
6/6/79 ph

Countersign Date

CB_;nlﬂsugned At

UNDERWRITING



lN( UNG AGREEMENTS

VIRAGE T - i
k] * v

2y on behanofthc-lnsured all sums which the Insured shall become legally obligated to pay as money damages (other than exemplary

nitive damages), because of any claim or claims first mnade against the Insured during the policy period. urising out of any neghyent

- [TO1 "1 omission, occurring subsequent to the retroactive date, in'the conduct of the Insured’s business as real estate agents, and caused

e Insured or any other person for whose acts the Insured is legally liable, except as excluded or limited by the terms. conditions and
sl ns applicable to this Coverage Form.

¢pt as excluded or limited by the terms, conditions and cxclusions applicable to this Coverage Form, the Company shall have the right

duty to defend in the Insured’s name and behalf any suit or proceeding against the Insured alleging money damages (other than exem-

v or punitive damages) which are payable under the terms of this Coverage Form, even if any of the allegations of the suit or proceeding

groundless, false or fraudulent, and the Company shall have the right to make such investigation and settlement of any claims, and any

s or proceedings arising in connection therewith as may be decmed expedient by the Company. The Company shall not he oblipated to

any claim, judgment or award, or undertake to continue‘defense of any suit or proceeding after the limit of the Company’s hability has
:n exhausted by payment of judgments, awards or settlements,

~clusions /

11s Coverage Form and the insurance provided hereby shall not apply to any claim, or any suits or proceedings arising in connection
ierewith, nor the defense thercof nor the payment of any amount with respect thercto, if and to the extent the cluim:

1) anses out of or in connection'with any dishonesty, intentional fraud, criminal or malicious act, libel or slander;

) arises out of or in connection with any bodily injury to, or sickness, disease or death of any person, or injury to or destruction of any
tangible property including the loss of use thereof;

1 .arises out of or in connection with the failure to effect or maintain adequate insurance;

) arises out of orin connection with operations performed by the Insured under a written management agreement or any situation where

_ the Insured acts in a supervisory capacity for a building owner;

) arises out of or in connection with the management or sale of property developed, constructed or owned by the Insured. or any firm
or corporation in which the Insured has a financial interest, or by any firm coming under the same financial control as the Named Insured:

i arses out of or in connection with any Insured’s activitics as an underwriter, sponsor, partner, joint or co-venturer or member in any
real estate partnership, vepfure or syndicate; ’

3 arises out of or in connegiun with any allegation of fraud or misrepresentation under state or federal law concerning thz purchase or
sale of securitics. <

EDUCTIBLE

is agreed that the Company’s obligation to pay money damages on behalf of the Insured applies only to the amount of money darnages
1 excess of any deductible amount stated in the Schedule. )

The terms of the Policy, including those with respect to (a) the Company’s rights and duties with respect to the defense of suits or pro-
:eedings and (b) the Insured’s duties in the event of an occurrencé, apply irrespective of the application of the deductible amount.

The Company may pay any part or all of the deductible amount to effect settlement of any claim or suit or procecding arising in connection
therewith, and upon notification of the action taken, the Named Insured shall promptly reimburse the Company for such part of the de-
ductible amount as has been paid by the Company. . Sl :

PLCRSONS INSURED

Each of the fol]owing‘ is an Insured to the extent set forth below: .

(a) if the Named Insured designated in the Schedule of this Coverage Iorm is an individual; the person so designated. -

(b) if the Named Insured designated in the Schedule of this Coverage Form is a partnership, the partnership so designated and any partner
thereof but only with respect to their liability as such; ‘ i '

(c) if the Named Insured designated in the Schedule of this Coverage Form is other than an individual or partnership, the orgunization so
designated and any executive officer, director or stockholder thercof but only while acting within the scope of their duties as such;

(d) any person who is an employee of the Named Insured but only while acting within the scope ol their duties as sich; ) P

(¢) any person who previously qualified as an Insured under subparagraphs I11. (b), (c) or (d) of this Coverage Foim prior to ternination
of the required relationship with the Named Insured but only for negligent acts, errors or omissions which occuried subsequent to .lhe
retroactive date applicablc to the individual person and prior to the termination of such relationship. ;

. POLICY PERIOD-TERRITORY .. : o

This Coverage Form and the insurance provided hereby only applies to negligent acts, errors or omissions which occur within thc.Unit'cd_

States of America, its territorics or possessions or Canada subsequent 1o the retroactive date stated in the Schedule and then only if claim

is first made during the policy period or a reporting period purchased in accordance with Condition 3.

The following provisions shall apply in determining whether a claim is first made during the policy period or a reporting period:

(a) I during the policy period or a reporting period (if purchased) the Insured shall have knowledge or bccq,m_c aware of any negligent act,
error or omission covered hereby, which may subscquently give rise to a claim and shall, during _thc policy period or such frporu_ng
period, give written notice thercof to the Company in accordance with Condition 5(b) (1) of this Coverage Form, then such notice
shall be considered a claim made hercunder within the policy period or such reporting period.
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subsequent to the policy pfri(:igff‘\ suel  orting period for money damages, 1 ‘Tnn liym the s: me or related negligent acts, errors
or.omissions shall be considered .Ja ‘he claim which was first made during t - period or such reporting peAd.

A claim shall be considered to be first maue when the Company first receives notice of w.¢ claim or:uf an occurrence which may subse-
quently give Tise to a claim. (sce Condition 3 for Insured's rights to have Reporting Endorsements issued.) i

CONDITIONS '

TN - .

DEFINITIONS o

(a) “Retroactive date” means the date shown in Item 3 of the Schedule of this Coverage Form. However, with respect to an lnsur;d who
becomes an Insured under this Coverage Form subsequent to the retroactive date shown in Item 3 of the Schedule, the retroactive date
for that Insured shall be the same as that subsequent date. . .

(b) “Policy Period” means the period of coverage commencing on the retroactive date shown in Item 3 of the Schedule of this Coverage
Form and ending upon the effective date of termination, expiration or cancellation of coverage under this Coverage Form, and speci-
fically excludes any reporting period purchased hereunder.

(c) “Policy year” means each consecutive annual period of the policy to which this Coverage Form is attached.

(d) “Reporting period” means the period of time stated in the “reporting endorsement’” for reporting claims or suits or proceedings arising
in connection therewith, whith arise out of negligent acts, errors or omissions which occur subsequent to the retroactive date and prior
to the end of the policy period.

LIMIT OF LIABILITY

The Limit of Liability stated in the Schedule as applicable to “each claim” is the limit of the Company’s liability for all money damages
arising out of the same or related negligent acts, errors or omissions without regard to the number of claims, demands, suits, proceedings
or claimants. If additional claims are subsequently made which arise out of the same or related negligent acts, errors or omissions as a claim
already made, all such claims, whenever made, shall be considered first made within the policy year or reporting period in which the earliest
claim arising out of such negligent acts, errors or omissions was first made, and all such claims shall be subject to the same limit of liability,

If the Named Insured applies for reporting period(s) in accordance with Condition 3, the limit of liability stated in the Schedule as appli-
cable to “each claim”, at the time the policy is terminated, is the limit of the Company’s liability for all claims arising out of the same or
related negligent acts, errors or omissions, which are first made during each reporting period.

The limit of liability stated in the Schedule as “aggregate™ (which amount shall be three times the dollar amount shown in Item 2. of the
Schedule of this Coverage Form) is, subject to the above provisions respecting ‘‘each claim”, the total limit of the Company’s liability for
all money damages and claims expenses arising out of claims first made during each policy year or during each reporting period.

The inclusion in the Coverage Form of more than one Insured shall not operate to increase the limits of the Company’s liability.

REPORTING ENDORSEMENT

In the event of termination of insurance either by non-renewal or cancellation of this policy, or termination of a reporting period the Named
Insured shall have the right upon payment of an additional premium (to be computed in accordance with the Company’s rules, rates, rating
plans and premiums applicable on the effective date of the endorsement) to have issued an endorsement(s) providing additional reporting
period(s) in which claims otherwise covercd by this policy may be reported. The limits of liability shown in Item 2 of the Schedule of this
Coverage Form at the time this insurance is terminated shall be the limits applicable to each reporting period. Such right hercunder must,
however, be cxcercised by the Named Insured by written notice not later than thirty (30) days after such termination date.

ARBITRATION

The Company shall be entitled to exercise all of the Insured’s rights in the choice of arbitrators and in the conduct of any arbitration pro-
ceeding involving a claim covered by this Coverage Form. :

AMENDED POLICY CONDITIONS :
&a)% Condition 1, 2 and 3 do not apply to this Coverage Form.
Condition 4 is amended to readF:) .
Insured’s Duties in the event of an Occurrence, Claim or Suit or Proceeding. .
1. Upon any Insured obtaining knowledge or becoming aware of any ntleligent acts, errors or omissions which may subsequently give
rise to a claim against any Insured, written notice containing the fullest information obtainable with respect to the circumstances
out of which it arose, including the names and addresses of the clients served, the nature and extent of the services rendered o1
which should have been rendered and the nature and extent of the type of claim or claims anticipated, shall be given by or for the
Insured to the Company or any of its authorized agents as soon as practicable. : ;
2. If any claim is made or any suit or procecding arising in connection therewith is brought against any Insured, the Insured shall im-
mediately notify the Company of the nature and extent of cach and every threat, or advice of any intention to hold any Insured
liable, und every demnand, notice summons or other process received bﬁ' any Insured or any Insured’s representative, and shall im-
mediately forward to the Company copies of any of tﬁe foregoing which are in writing. . )
3. The Insured shall cooperate with the Company and, upon tﬁe Cgompany‘s request, assist in making settlements, in the conduct of
suits and proceedings arising in connection therewith and in enforcing any right of contribution or indemnity against any persor
or organization who may be liable to the Insured because of damages with respect to which insurance is afforded under this policy
and the Insured shall attend hearings, trials and proceedings and assist in securing and giving evidence and obtaining the attendance
of witnesses. The Insured shall not,except at his own cost, voluntarily make any payment, assume any obligation orincurany expense.
(c) Condition 6 is amended to read: ' ‘
Other Insurance —- -- ' e : y _ =
If the Insured has other insurance against a claim covered by this Policy the Company shall not be liable under this Policy for agreate:
proportion of such claim than the limit oflquilily stated in the Schedule bears to the total limit of liability of all valid and collectible
insurance against such claim,
(d) Condition 7 is amended to read:
Subrogation . 3
In the cvent of any payment under this Coverage Form the Company shall be subrogated to the extent of such payment to all the
Insured’s rights of recovery therefor against any person or organization (excluding employces of the Insured) and the Insured shal
exccute and deliver instruments and papers and do whatever else is necessary to secure such rights. The Insured shall do nothing afte;
loss to prejudice such rights. e

i0 ‘ =



ANSWER

Now comes the Defendant, St. Paul Fire and Marine Insur-

ance Company, by counsel, and in response to the Motion for
Declaratory Judgment filed by the Complainant states as
follows:

1. The allegations contained in Paragraphs 1 through

5, inclusive, of the Motion are admitted.

2. In response to the allegations contained in Paragraph

6 of the Motion, Defendant states that the insurance contract

in guestion speaks for itself.

3. With respect to the allegations contained in Para-

graph 7 of the Motion, the Defendant denies such allegations

with the exception that it admits that a Nusbaum employee
negotiated a lease on behalf of SuSu Developers, a Virginia
general partnership and owner and developer of Hilltop
North Shopping Center, with Brady Investment Corporation
("Brady").

4. The allegations contained in Paragraphs 8 through
10, inclusive, of the Motion are admitted.

5. In response to the allegations contained in Para-
graph 11 of the Motion, the Defendant admits that Nusbaum
will have to employ its own counsel in defense of the suit
filed against it by Brady and denies the remaining allega-
tions of that paragraph.'cm(,’lJIT COURT " " o \%30
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AFFIRMATIVE DEFENSES

Defendant alleges the following affirmative defenses
in response to the allegations contained in the Motion for
Declaratory Judgment:

FIRST AFFIRMATIVE DEFENSE
6. Defendant states that the Iiability policy in ques-

tion contains a specific exclusion excluding any claims
arising " . . . out of or in connection with . . . any
situation where the Insured acts in a supervisory capacity
for a building owner."

7. That the Insured, S. L. Nusbaum & Co., Inc., was
employed in a supervisory capacity by the owner of Hilltop
North Shopping Center when the basis for the subject claim
arose.

8. That accordingly, Complainant's claim is not within

the coverage afforded by the policy in question.

SECOND AFFIRMATIVE DEFENSE

9. That the liability policy in question contains an
exclusion for any claims which " . . . arise out of or in
connection with the management or sale of property developed,
constructed or owned by the Insured, or any firm or corpora-
tion in which the Insured has a financial interest, or by
any firm coming under the same financial control as the Named
Insured."

10. The the officers and directors of the Complainant,
S. L. Nusbaum & Co., Inc.,are general partners in SuSu
Developers, the owner of Hilltop North Shopping Center.

11. That accordingly, Complainant's claim is not

within the coverage of said liability policy.




THIRD AFFIRMATIVE DEFENSE

12. That the subject liability policy contans an
exclusion for any claims arising " . . . out or of in
connection with any Insured's activities as an underwriter,
sponsor, partner, joint or co-venturer or member of any
real estate partnership, venture or syndicate."

13. That the officers and directors of the Complainant
are general partners in SuSu Developers, which developed and
owns Hilltop North Shopping Center.

14. That accordingly, Complainant's claim is not

within the limits of coverage of the subject liability policy.

WHEREFORE, the Defendant requests that the Court
declare that the Complainant is not entitled to any coverage
under the subject liability policy under the circumstances
as set forth in the pleadings and that it be awarded its
attorney's fees and costs incurred in this matter.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY

By Zém O Lhwll

0Of Counsel

James C. Howell
Willcox, Savage, Lawrence, Dickson
& Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing

Answer was mailed, postage prepaid, to Linda Laibstain,

attorney for the complainant, this 29th day of January,

1980.
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- (o]
Piled. /. 25! d

S Wﬂﬁ
N e PP Y TP

T

D.C.




REQUEST FOR ADMISSIONS

Now comes the defendant, St. Paul Fire and Marine Insur-
ance Company, by counsel, and propounds the following regquest
for admissions to the plaintiff, S. L. Nusbaum and Co., Inc.,
to be admitted or denied within twenty-one (21) days after
service hereof.

1. SuSu Developers ("SuSu") since its inception as a
partnership on August 12, 1970 has had no employees other
than possibly janitorial personnel supervised by S. L.

Nusbaum & Co., Inc. ("Nusbaum").

2. That paragraph 7 of the attached Partnership Agree-
ment of August 12, 1970 embodies the agreement whereby Nusbaum
acts as managing and leasing agent for SuSu.

3. That the compensation payable to Nusbaum as leasing
and managing agent by SuSu is six percent (6%) of all base
rents, percentage rents and common area maintenance charges
and other such revenues (not including real estate taxes,
business taxes and reimbursement therefor) paid to the account
of the firm on leases negotiated by Nusbaum or others.

4., That V. H. Nusbaum, Jr. is a director of Nusbaum
and owns nine percent (9%) of the SuSu partnership.

5. That Stanley L. Harrison is Senior Vice President
and a director of Nusbaum and owns eleven percent (11%) of the

SuSu partnership.
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6. That Henry A. Shook is Senior Vice President and a
director of Nusbaum and owns twenty-seven percent (27%) of the
SuSu partnership.

7. That Alan Nordlinger is Senior Vice President and
a director of Nusbaum and owns Twenty-nine and seventy-five
hundredths percent (29.75%) of the SuSu partnership.

8. That Robert C. Nusbaum is Secretary and a director
of Nusbaum and owns three percent (3%) of the SuSu partnership.
9. That the aforesaid officers and directors are
Insureds under the insurance policy which is the subject of

this litigation.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY

o Coie O

Of Counsel

James C. Howell
Willcox, Savage, Lawrence, Dickson
& Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was
hand-delivered to Linda Laibstain, counsel for the plaintiff,
Hofheimer, Nusbaum, McPhaul & Brenner, 1010 Plaza One Building,

Norfolk, Virginia, on this 12th day of March, 1980.




RESPONSES TO REQUEST FOR ADMISSIONS

Now comes plaintiff, S. L. Nusbaum & Co., Inc., and in
response to the Request for Admissions served propounded by defendant,
states as follows:

REQUEST #1. SUSU DEVELOPERS ("SUSU") SINCE ITS INCEPTION AS
A PARTNERSHIP ON AUGUST 12, 1970 HAS HAD NO EMPLOYEES OTHER THAN
POSSIBLY JANITORIAL PERSONNEL SUPERVISED BY S. L. NUSBAUM & CO., INC.

RESPONSE . Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #2. THAT PARAGRAPH 7 OF THE ATTACHED PARTNERSHIP
AGREEMENT OF AUGUST 12, 1970 EMBODIES THE AGREEMENT WHEREBY NUSBAUM
ACTS AS MANAGING AND LEASING AGENT FOR SUSU.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #3. THAT THE COMPENSATION PAYABLE TO NUSBAUM AS
LEASING AND MANAGING AGENT BY SUSU IS SIX PERCENT (6%) OF ALL BASE
RENTS, PERCENTAGE RENTS AND COMMON AREA MAINTENANCE CHARGES AND OTHER
SUCH REVENUES (NOT INCLUDING REAL ESTATE TAXES, BUSINESS TAXES AND

REIMBURSEMENT THEREFOR) PAID TO THE ACCOUNT OF THE FIRM ON LEASES
NEGOTIATED BY NUSBAUM OR OTHERS.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #4. THAT V. H. NUSBAUM, JR. IS A DIRECTOR OF NUSBAUM
AND OWNS NINE PERCENT (9%) OF THE SUSU PARTNERSHIP.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #5. THAT STANLEY L. HARRISON IS SENIOR VICE
PRESIDENT AND A DIRECTOR OF NUSBAUM AND OWNS ELEVEN PERCENT (11%) OF
THE SUSU PARTNERSHIP.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #6. THAT HENRY A. SHOOK IS SENIOR VICE PRESIDENT AND
A DIRECTOR OF NUSBAUM AND OWNS TWENTY-SEVEN PERCENT (27%) OF THE SUSU
PARTNERSHIP.

RESPONSE. Plaintiff admits the truth of the matter set

forth in this request. 17



REQUEST #7. THAT ALAN NORDLINGER IS SENIOR VICE PRESIDENT
AND A DIRECTOR OF NUSBAUM AND OWNS TWENTY-NINE AND SEVENTY-FIVE
HUNDREDTHS PERCENT (29.75%) OF THE SUSU PARTNERSHIP.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #8. THAT ROBERT C. NUSBAUM IS SECRETARY AND A

DIRECTOR OF NUSBAUM AND OWNS THREE PERCENT (3%) OF THE SUSU
PARTNERSHIP.

RESPONSE. Plaintiff admits the truth of the matter set
forth in this request.

REQUEST #9. THAT THE AFORESAID OFFICERS AND DIRECTORS ARE
INSUREDS UNDER THE INSURANCE POLICY WHICH IS THE SUBJECT OF THIS
LITIGATION.

RESPONSE. Plaintiff cannot admit the truth of this request
since it is not a question of fact, and further, is not relevant to
this action.

S. L. NUSBAUM & COMPANY, INC.
Bym_’z@a;%
0t Counsel
Linda S. Laibstain

HOFHEIMER, NUSBAUM, MCPHAUL & BRENNER
1010 Plaza One

P. 0. Box 3508

Norfolk, Virginia 23514

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was hand-
delivered to James C. Howell, counsel for defendant, Virginia

National Bank Building, Norfolk, Virginia 23510, on this 2nd day of
April, 1980.

CTRCUIT COUR?T '
=)
FllEd...f..lg....qf ...... oy vareniall M&m‘
‘ Counsel
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AMENDED ANSWER

Now comes the Defendant, St. Paul Fire and Marine Insur-

ance Company, by counsel, and in response to the Motion for

Declaratory Judgment filed by the Complainant states as follows:

1. The allegations contained in Paragraphs 1 through 5,

inclusive, of the Motion are admitted.

2. In response to the allegations contained in Paragraph

6 of the Motion, Defendant states that the insurance contract
in question speaks for itself.

3. With respect to the allegations contained in Para-
graph 7 of the Motion, the Defendant denies such allegations
with the exception that it admits that a Nusbaum employee
negotiated a lease on behalf of SuSu Developers, a Virginia
general partnership and owner and developer of Hilltop
North Shopping Center, with Brady Investment Corporation
("Brady"™) .

4, The allegations contained in Paragraphs 8 through
10, inclusive, of the Motion are admitted.

5. In response to the allegations contained in Para-
graph 11 of the Motion, the Defendant admits that Nusbaum
will have to employ its own counsel in defense of the suit
filed against it by Brady and denies the remaining allega-

tions of that paragraph.

CIRCUIT COURT

FLED....... A R.?.,.dfé’ o
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AFFIRMATIVE DEFENSES

Defendant alleges the following affirmative defenses in
response to the allegations contained in the Motion for

Declaratory Judgment:

FIRST AFFIRMATIVE DEFENSE

6. Defendant states that the liability policy in gques-
tion contains a specific exclusion excluding any claims
arising " . . . out of or in connection with . . . any
situation where the Insured acts in a supervisory capacity
for a building owner."

7. That the Insured, S. L. Nusbaum & Co., Inc., was
employed in a supervisory capacity by the owner of Hilltop
North Shopping Center pursuant to the terms of a certain
Partnership Agreement, dated August 12, 1970, between SuSu
Co. and S. L. Nusbaum & Company, Inc. when the basis for the
subject claim arose.

8. That accordingly, Complainant's claim is not within

the coverage afforded by the policy in question.

SECOND AFFIRMATIVE DEFENSE

9. That the liability policy in question contains an
exclusion for any claims which " . . . arise out of or in
connection with the management or sale of property developed,
constructed or owned by the Insured, or any firm or corpora-
tion in which the Insured has a financial interest, or by
any firm coming under the same financial control as the Named

Insured."




10. That the officers and directors of the Complainant,
S. L. Nusbaum & Co., Inc. are general partners in SuSu

Developers, the owner of Hilltop North Shopping Center.

11. That accordingly, Complainant's claim is not within

the coverage of said liability policy.

THIRD AFFIRMATIVE DEFENSE

12. That the subject liability policy contains an
exclusion for any claims arising " . . . out of or in
connection with any Insured's activities as an underwriter,
sponsor, partner, joint or co-venturer or member of any
real estate partnership, venture or syndicate."

13. That the officers and directors of the.Complainant
are general partners in SuSu Developers, which developed and
owns Hilltop North Shopping Center.

14, That accordingly, Complainant's claim is not within
the limits of coverage of the subject liability policy.

WHEREFORE, the Defendant requests that the Court declare
that the Complainant is not entitled to any coverage under
the subject liability policy under the circumstances as set
forth in the pleadings and that it be awarded its attorney's
fees and costs incurred in this matter.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY

By CZ Eﬁzgz;ﬁ?/

Of Counsel

James C. Howell
Willcox, Savage, Lawrence, Dickson
& Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510
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I hereby certify that a true copy of the foregoing Amended
Answer was mailed, postage prepaid, to Linda Laibstain, counsel

for the complainant, this ,/fE:day of April, 1980.
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AMENDED MOTION FOR JUDGMENT

TO THE HONORABLE JUDGE OF THE AFORESAID COURT:
Plaintiff, S. L. Nusbaum & Company, Inc., ("Nusbaum"),
for its Amended Motion for Judgment against defendant, St. Paul Fire

and Marine Insurance Company, ("St. Paul"), states as follows:
COUNT I

1. Nusbaum, a corporation organized under the laws of the
State of Virginia having an office and principal place of business in
the City of Norfolk, Virginia, is engaged in the business of selling
and leasing real estate owned by its principals.

2. St. Paul, a corporation organized under the laws of
the State of Minnesota, having an office in the City of Norfolk,
Virginia, is duly qualified to do and transact business in the State
of Virginia and fully empowered to execute liability insurance poli-
cies of the general character hereinafter described.

3. On July 30, 1977, Nusbaum to protect itself from
liability, entered into an insurance contract with St. Paul. At that
time, St. Paul issued to Nusbaum its professional liability policy No.
581JM3458 for a period of one year. A copy of the aforesaid policy is
attached to the Motion for Declaratory Judgment previously filed

herein and is incorporated herein by reference.
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4. Nusbaum paid the initial annual premium of $454.00 at
the inception of the policy and thereafter paid the required annual
premiums to renew the policy. At all times herein pertinent said
policy was in full force and effect.

5. By the terms of the contract, St. Paul became obli-
gated to pay damages and defend Nusbaum against claims made during the
policy period arising out of any negligent act, error or omission in
the conduct of Nusbaum's real estate business, with certain enumerated
exclusions.

6. In the course of Nusbaum's business as real estate
agent, and acting in that capacity as leasing agent for SuSu
Developers, a partnership, a Nusbaum employee negotiated and consum-
mated a lease with Brady Investment Corporation ("Brady"), for premi-
ses located at Hilltop North Shopping Center ("Hilltop") in the City
of Virginia Beach, Virginia.

7. Subsequently, Nusbaum was notified by Brady that
Brady had suffered damages resulting from a misrepresentation by the
aforesaid Nusbaum employee during the course of negotiating the Brady
Hilltop lease.

8. Nusbaum promptly notified defendant of the claim,
and in reliance upon the instructions of defendant's authorized
agents, refused to pursue settlement negotiations initiated by Brady.

9. On or about July 13, 1979, Brady commenced an
action by a Cross-Bill against Nusbaum in the Circuit Court of
Virginia Beach, Virginia, in response to a suit by SuSu Developers
against Brady for rent.

10. Defendant undertook to defend Nusbaum by investi-
gating the claim and filing a demurrer to Brady's Cross-Bill against
Nusbaum. The demurrer was sustained, without prejudice to Brady, on

procedural grounds.



11. Thereafter, St. Paul informed Nusbaum that under
St. Paul's reservation of rights, it no longer intended to defend
Nusbaum against any claim by Brady.

12. On October 11, 1979, Brady filed a Motion for
Judgment against Nusbaum alleging substantially the same claim.
Nusbaum promptly notified defendant and defendant refused and has con-
tinued to refuse to defend the action or to assume any responsibility
therefor, contrary to its obligation under the insurance policy
described above.

13. As a result of defendant's failure and refusal to
continue its defense of the action, Nusbaum was compelled to retain
the services of counsel to represent its interests in the action.

14. On April 10, 1980, a trial of the action was com-
menced in the Circuit Court of Virginia Beach, Virginia, which
resulted in a verdict in favor of Brady against Nusbaum and SuSu
Developers, jointly and severally, in the amount of $35,000.00, and
the Court rendered judgment in favor of Brady in accordance with the
jury verdict.

15. The aforesaid conduct by St. Paul constitutes a
breach of contract for which plaintiff has suffered damages.

Wherefore, plaintiff prays for judgment against St. Paul for $50,000.
COUNT II

As and for its second cause of action against St. Paul,
and alternative to the cause of action alleged in Count I, Nusbaum
states as follows:

16.  Nusbaum repeats and realleges all of the allega-
tions contained in paragraphs 1 through 14 of Count I, and makes them

a part hereof as if specifically set forth at length herein.
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17. Defendant undertook in the first instance to repre-
sent plaintiff, without reservation, and in reliance upon that
position and tne instructions of defendant's agents, plaintiff was
precluded from pursuing settlement jneqotiations to compromise the

H 7 ov. 6=
claim in the approximate amount of $£0%688760

18. As a proximate result of defendant's negligence in
failing to make a good faith offer of compromise when it had a full
opportunity to do so, plaintiff was damaged by incurring the liabi-
lity of the aforesaid judgment, attorney's fees and costs.

WHEREFORE, plaintiff moves for judgment against defendant
in tne amount of $35,000.00.

S. L. NUSBAUM & COMPANY, INC.

e~
0f Counsel

Linda S. Laibstain

HOFHEIMER, NUSBAUM, MCPHAUL & BRENNER
1010 Plaza One

P. 0. Box 3508

Norfolk, Virginia 23514

CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing Amended

Motion for Judgment was mailed this 5”’/ day of Z‘ﬁ, 1980, to

all counsel of record.

Counsel

.
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ANSWER TO
AMENDED MOTION FOR JUDGMENT

Now comes the Defendant, St. Paul Fire and Marine
Insurance Company, by counsel, and in response to the Amended

Motion for Judgment filed by the Plaintiff, states as follows:

COUNT T

1. The allegations contained in Paragraphs 1 through
4, inclusive, of the Amended Motion for Judgment are admitted.

2. In response to the allegations contained in Para-
graph 5 of the Amended Motion, Defendant states that the
insurance contract in question speaks for itself.

3. With respect to the allegations contained in Para-
graph 6 of the Amended Motion, the Defendant denies such
allegations with the exception that it admits that a Nusbaum
employee negotiated a lease on behalf of SuSu Developers, a
Virginia general partnership and owner and developer of Hilltop
North Shopping Center, with Brady Investment Corporation ("Brady®”).

4. The allegations contained in Paragraph 7 are admitted.

5. The allegations contained in Paragfaph 8 are denied.

6. The allegations contained in Paragraphs 9 through

11, inclusive, are admitted.

7. The allegations contained in Paragraph 12 are
admitted with the exception that it is denied that the
Defendant's refusal to defend the Brady action was contrary
to its obligation under the insurance policy which is the
subject of this suit.

8. In response to the allegations contained in Paragraph

13 of the Amended Motion, the Defendant admits that Nusbaum

<7
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employed its own counsel to defend the Brady suit and denies
the remaining allegations of that paragraph.

9. Defendant is without sufficient information to
admit or deny the allegations contained in Paragraph 14 of
the Amended Motion for Judgment and accordingly denies same
and calls for strict proof thereof.

10. The allegations contained in Paragraoh 15 are denied.

COUNT IT
1l1. The Defendant repeats and realleges all of the
responses contained in Paragraphs 1 through 10 of Count I,
and incorporates them as a part hereof as if specifically set
Forth in this Count I1I.
12, The allegations contained in Paragraohs 17 and 18

of the Amended Motion are denied.

AFFIRMATIVE DEFENSES

Defendant alleges the following affirmative defenses in
response to the allegations contained in the Amended Motion

for Judgment:

FIRST AFFIRMATIVE DEFENSE

13. Defendant states that the liability policy in
guestion contains a specific exclusion excluding any claims
arising " . . . out of or in connection with . . . any situation
where the Insured acts in a supervisory capacity for a building
owner."

14. That the Insureé, S. L. Nusbaum & Co., Inc., was

employed in a supervisory capacity by the owner of Hilltop

North Shopping Center pursuant to the terms of a certain



Partnership Agreement, dated August 12, 1970, between SuSu
Co. and S. L. Nusbaum & Company, Inc. when the basis for the
subject claim arose.

15. That accordingly, Complainant's claim is not within

the coverage afforded by the policy in guestion.

SECOND AFFIRMATIVE DEFENSE

16. That the liability policy in guestion contains an

exclusion for any claims which arise out of or in
connection with the management or sale of property developed,
constructed or owned bv the Insured, or any firm or corpora-
tion in which the Insured has a financial interest, or by
any firm coming under the same financial control as the Named
Insured."

17. That the officers and directors of the Complainant,
S. L. Nusbaum & Co., Inc. are general partners in SuSu
Developers, the owner of Hilltop North Shopping Center.

18. That accordingly, Complainant's claim is not within

the coverage of said liability policy.

THIRD AFFIRMATIVE DEFENSE

19. That the subject liability policy contains an

exclusion for any claims arising " . . . out of or in connec-
tion with any Insured's activities as an underwriter, sponsor,
partner, joint or co-venturer or member of any real estate
partnership, venture or syndicate."

20. That the officers and directors of the Complainant
are general partners in SuSu Developers, which developed and
owns Hilltop North Shopping Center.

21. That accordingly, Complainant's claim is not

within the limits of coverage of the subject liability policy.zs



WHEREFORE, the Defendant requests that the Court declare
that the Complainant is not entitled to any coverage under the
subject liability policy under the circumstances as set forth
in the pleadings and that it be awarded its attorney's fees

and costs incurred in this matter.

ST. PAUL FIRE AND MARINE INSURANCE
COMPANY

'/ -

of Codﬁéél

>N
Ny
%

By

James C. Howell
Willcox, Savage, Lawrence, Dickson
& Spindle, P.C.
1800 Virginia National Bank Building
Norfolk, Virginia 23510

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Answer to Amended Motion for Judgment was mailed, postage
prepaid, to Linda Laibstain, counsel for the Plaintiff, this

10th day of June, 1980.




AMENDED ANSWER TO THE
AMENDED MOTION FOR JUDGMENT

Now comes the Defendant, St. Paul Fire & Marine Insur-
ance Company, by counsel, and as its amended response to the
Amended Motion for Judgment filed by the Plaintiff, states as '

follows:

COUNT I .

1. The allegations contained in Paragraphs 1 through
4, inclusive, of the Amended Motion for Judgment are admitted.

2. In response to the allegations contained in Para-
graph 5 of the Amended Motion, Defendant states that the
insurance contract in question speaks for itself.

3. With respect to the allegations contained in Para- ;
graph 6 of the Amended Motion, the Defendant denies such
allegations with the exception that it admits that a Nusbaum
employee negotiated a lease on behalf of SuSu Developers, a J
Virginia general partnership and owner and developer of Hilltop
North Shopping Center, with Brady Investment Corporation
("Brady") . ;

4. The allegations contained in Paragraph 7 are admitted;

5. The allegations contained in Paragraph 8 are denied.

6. The allegations contained in Paragraphs 9 through
11, inclusive, are admitted.

7. The allegations contained in Paragraph 12 are
admitted with the exception that it is denied that the
Defendant's refusal to defend the Brady action was contrary
to its obligation under the insurance policy which is the

subject of this suit.
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8. In response to the allegations contained in Paragraph
13 of the Amended Motion, the Defendant admits that Nusbaum
employed its own counsel to defend the Brady suit and denies
the remaining allegations of that paragraph. i
9. Defendant is without sufficient information to
admit or deny the allegations contained in Paragraph 14 of
the Amended Motion for Judgmetn and accordingly denies same
and calls for strict proof thereof.

10. The allegations contained in Paragraph 15 are denied. ,

COUNT II
11. The Defendant repeats and realleges all of the
responses contained in Paragraphs 1 through 10 of Count I, |
and incorporates them as a part hereof as if specifically set :
forth in this Count II.
12. The allegations contained in Paragraphs 17 and 18

of the Amended Motion are denied.

AFFIRMATIVE DEFENSES

Defendant alleges the following affirmative defenses in
response to the allegations contained in the Amended Motion
for Judgment:

FIRST AFFIRMATIVE DEFENSE

13. Defendant states that the liability policy in
guestion contains a specific exclusion excluding any claims

arising " . . . out of or in connection with . . . any situation
where the Insured acts in a supervisory capacity for a building
!

owner."
l4. That the Insured, S. L. Nusbaum & Co., Inc., was

employed in a supervisory capacity by the owner of Hilltop

3< |



North Shopping Center pursuant to the terms of a certain
Partnership Agreement, dated August 12, 1970, between SuSu
Co. and S. L. Nusbaum & Company, Inc. when the basis for the
subject claim arose and when the claim was made.

15. That accordingly, Plaintiff's claim is not within

the coverage afforded by the policy in question.

SECOND AFFIRMATIVE DEFENSE

16. That the liability policy in question contains an
exclusion for any claims which " . . . arise out of or in
connection with the management or sale of property developed,
constructed or owned by the Insured, or any firm or corpora-
tion in which the Insured has a financial interest, or by
any firm coming under the same financial control as the Named
Insured."

17. That the officers and directors, who owned and now
own controlling interest in the Plaintiff, also owned controlling%
interest in SuSu Developers, the owner and developer of Hilltop
North Shopping Center, when the subject claim arose and was made
and the Plaintiff, both now and when the claim arose and was
made, owned all of the stock of SuSu Co., a general partner in
SuSu Developers.

18. This is thus a claim arising out of or in connec-
tion with the management of property developed, constructed or i
owned by a firm in which the Plaintiff has a financial interest
and under the same financial control as the Plaintiff and Plain-

tiff's claim is not with the coverage of said liability policy.
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THIRD AFFIRMATIVE DEFENSE

19. That the subject liability policy contains an
exclusion for any claims arising " . . . out of or in connec-
tion with any Insured's activities as an underwriter, sponsor,
partner, joint or co-venturer or member of any real estate
partnership, venture or syndicate."

20. That the officers and directors of the Plaintiff,
both now and when the claim arose and was made, are and were
partners in SuSu Defelopers and that Plaintiff, both now and
when the claim arose and was made, owned all of the stock of
SuSu Co., a general partner in SuSu Developers.

21. This is thus a claim arising out of or in connection
with Plaintiff's activities as a partner, joint or co-venturer
or member of a real estate partnership, venture or syndicate,
and Plaintiff's claim is not within the coverage of said
liability policy.

WHEREFORE, the Defendant requests that the Court declare
that the Plaintiff is not entitled to any coverage under the
subject liability policy under the circumstances as set forth
in the pleadings and that Defendant be awarded its attorney's
fees and costs incurred in this matter.

ST. PAUL FIRE & MARINE INSURANCE
COMPANY

ol Ot

0Of Counsel

James C. Howell

Willcox, Savage, Lawrence, Dickson &
Spindle, P.C.

1800 Virginia National Bank Building

Norfolk, Virginia 23510



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Amended Answer to the Amended Motion for Judgment was hand-
delivered to Linda Laibstain, counsel for the Plaintiff, on

this the 26th day of May, 1981.

Y :
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ORDER

This day came the parties, by their representatives
and by counsel and thereupon came a jury to-wit: Lela W. Bruns,
Bertha P. Carroll, Toni Dennis, Olivia C. Freeman, Tamara M.
Hill, Louise Matthews and Christy H. Parker who were duly sworn
the truth to speak upon the issue joined.

Thereupon at the conclusion of the plaintiff's
evidence, the defendant, by counsel moved the Court to strike
the plaintiff's evidence and to enter summary judgment in its
behalf, which motion after having been fully heard and maturely
considered by the Court, is overruled, to which action of the
Court, the defendant, by counsel noted its exception.

Now at 5:00 o'clock P.M. Court was adjourned until

9:00 A.M. Friday, the 29th day of May, 1981l.

/Zwﬂé%z,o&

THOMAS R. MCNAMARA
JUDGE




ORDER
This day came again the parties, by their representatives
and by counsel and came as well the same jury heretofore impaneled
and sworn pursuant to adjournment on the 28th day of May, 198l.
Thereupon at the conclusion of all of the evidence, the
defendant, by counsel renewed its motion heretofore made to
strike the plaintiff's evidence and to enter summary Jjudgment in
its behalf, which motion after having been fully heard and
maturely considered by the Court, is overruled, to which action of
the Court, the defendant, by counsel noted its exception.
Thereupon the plaintiff, by counsel moved the Court to
S strike the defendant's evidence and to enter judgment in its
(%3 behalf, which motion after having been fully heard and maturely
considered by the Court, is sustained, to which action of the
Court, the defendant, by counsel noted its exception.

Whereupon it is considered and ordered by the Ccurt that

\O the said plaintiff recover of and have judgment against the said
{> defendant in the sum of Forty Five Thousand Two Hundred and Sixty
Q] Eight Dollars and Twenty Eight Cents ($45,268.28) with interest

thereon at the rate of eight percentum from the 29th day of May,

3 ; 1981, until paid, together with its costs about its suit herein
ffice o

'GH L. STOVALL ded
Clerk of the expended. /9
Circuit Court /!
Norfolk, Virginia / xraer /C i

THOMAS R, McNAMARA
JUDGE
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Assignments of Error

The Petitioner maintains that the lower court erred in the
following respects:

1 In denying Petitioner's motion to strike the
Respondent's evidence and to enter summary judgment in its
favor as moved on May 28, 1981 in light of the evidence adduced
at trial as set forth more fully hereinafter;

2. In refusing the admission of Exhibit D-A, reflecting
a gross profit analysis of Nusbaum for the years 1974-1980;

3. In denying Petitioner's motion to strike Respondent's
evidence and to enter summary judgment in its favor and in
granting Respondent's motion to strike Petitioner's evidence
and consequently entering judgment in Respondent's favor in the
amount of $45,268.28 despite the evidence adduced at trial as

set forth more fully hereinafter.
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Vv, H. Nusbaum - Dirsct 19

DIRECT EXAMINATION

BY MSN\ LAIBSTAIN:

o Would you state your name for the rsgdrd?

A H. Nusbaum, Jr.

Q And What are you known by?

A I have a ckname of Poop€h.

Q Okay. What's ouf osition with S. L. Nusbauﬁ"'

and Company?

A Chairman o2 the Board.

4 Hocw iomg has S, L. Nusbaum™keen in existence?

Sisce 1911,

?.r

Q0 How long have you been involved in e company?

Since 1947.
a Will you explain for us a little bit about

d in?

=8 Wi are in the ganeral real estate business.

Primarily commercial. Sales, development, and management.

We manage apartment houses in the Tidewater arsa. We manage

and li=ase shopping centars in the Tidewater area, and also
in Maryland and North Carolina. We manage and lease office
buildings in tha Tidewater area,

2 lew, you 3ay you have been involved in the
business since 13477

3 1Ty g e
e DS )

Us

corxraect, yas,

i Za what capacity have you bean involved?

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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V. H. Nusbaum - Direct 20

A Well, I started out working for my father as
a sales , and when he became incapacitated in 1953
became the act head of the company. I bec president
of the company upon h death in 1958,

Q. Are vou still hgvolv¥ed in the business to any
extent?

A My 3 is now president of company and

has been fo 1@ last several yesars. He is the aecutive

offlicat, I g£iil am involwvad, but not as actively‘as
was.

a Can vou explain for us a little bit about how
the company is set up? Is thare any kind of internal

structure to handle the various, different areas that you
just described?

% Y23, We have a commnercial sales department.
Ja have 4 managament iepartment. iell, we have two
managzment departiments, One handles rasidential management,
woien .o sericoly apartment houses. We don't have any single
Zami ly managemanz. We have a management department that
naadles shopping cancars that we're agents for, or in some
cases, we have an interest in. We have a management department
taat handlaes zhe management otf office buildings. We have a
_zasing department zhat handles the leasing of office
uildings, nd a leasing ‘apartment that handles the leasing

3% 3noDping cantars.

" TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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Wa also have a maintenance department,
enginaering dapartment,

Q You have listed separate departments for --
for example, commarsial salas and management and leasing.
Ara the 3ame people involvad in these departments, or are
they different people?‘

A Diffarant people.

Q. Why is that?

2azi haz their own particular talents and

particuiar qualities that qualify them for the job that thay
arz assigned to.

Whan you are asked to manage a shopping center,
or to parform varicus fuactions for them, are they delineated
in any way?

e Wall, in some instances the functions are
d2lineaced by tas perscon who 2mplovs our services. There
have hean instancas Jhan we have been =mployed to manage.,
a2re Lava Deen _nitances wien w2 have been employed to lease,
xnd ol :surse, Llnstances whnere we do both.

5 Trat ware ycu doing at Hilltop North?

2, We were leasing and managing and still are
caging and Sanaging Hilltoo North 3hepping Center.
Are you familiar with S. L. Nusbaum's insurance

Jovaracz:, pacilfloaily,its errorz and nmissions coverage duriang

* * ¥
b2 e b )

TAYLOE ASSOCIATES 41
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Hilloo involving Mr. Payna's client, and I met with them

the naxt™Njay, I suppose,

Q you remember when that was?

A June 1979.

2 Who was pres®nt at meetling?

A Mr. Payne, Mr, Brady, and I am satisfied that

I asked Mr. Jacobson, © is the head the leaéing
departmsnt, to jgin us.

a What was discussad at that meeting, d if you
can ba as spaecific as your memory allows in terms of wha

was said to you and what vou responded?

-

fi Mr. Payna, as I raéall, did most of the
talking, and he made me aware of the fact that his client was
a tenant of ours. a: Hilltop North Shopping Center. During
the leasing negotiations, which were held with Ed Goldmeier.
2f ouxr wiiice, apparently Mr. Goldmeier had misrepresented
r figqurs .0 Mr, 3rady, which we did not deny at all.
I found vut in my lnquiry that, as a matter of fact, he did
misrepresent waiasenticnally, oSut he did misrepresent the
figure cf the gross sales of the previous occupant of the
pramises that iir. Brady leased.

4r. 3raay supposedly had ralied heavily on the
figure that #r. Soldmeier had given him. He and his attorney
2ame 2 G0 Iuil me =hat their business was not up to their

axpecritions, ind thay were unable to pay the rant, and they

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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would like to seek some r2medy £from our company for the
misrepresantation, and to help them solve Mr, Brady's problems,
I listened, and Mr. Jacobson, the head of our leasing
department, confirmed the fact that there was a misrepresentatig
He did not se=2 how that could have materially affected |
Mr. Brady's decision to lease the premises, but we did not

aevar dany the fact that a misrepresentation was made on our

part.

could Le waived, and iE Mr,/ 3rady <ogyld be compensated for

P sramiges, _Z we would allow him to subdivide “he pragises, cut

it in Lglr, and if we would participate in dividing the\gtore.

Ao oW much zhe claim micht e settlad for?

-

I teid Mr. Brady and Mr, Payne that we would
look\into the matter and get back to them, and we would
see what\ge would do, that we were sympathetic, but could
not give him answer at that moment,
) Wakxg thers any discussions as tg'trying to work
out this case between the two parties as r as numbers went?
E Mr. Payne %old ma that . Brady had suifered

gubstantial damage, but he Allowed/as how if the thrse months

rant couia be waived, cthe past/Oge rent that was in arrears

reme ol tne fixturas expénse that he had“gone to, that he
thought cuals mattep/could be settled. He adgo suggested that

Mr. Brady might/be interested in remaining in half of the

312 wou leave khat nseting with any feeling a

bl

Ne

R 13
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ANara you given any notification besides th

fact that 2 company was no longer defending S. Nusbaum?

Was anything comm cated to you about 1li ity or settlement

nagotiations?
A Not to me per

Q er into settlement - -

negotiations

2, M, I was never advised to negotiate a settleme

G Mr. Nusbaum, were you aware that your coverage,
insurance coverags, was not for property management?

Was thera any problem with that?‘

% I was aware of that, yes.

Y Did that disturb vou at all?

; No. We nave otner forms of insurance that
cover ilaoility, and we're aot in zhe habit of making errors
2nd omiszsions ia our businssz: at airl. In proparty management
we feit Jairzly sacure, but thoagnt it wise to have tha
ingurance Ior waasaver covarasa Lt would supply us.

Witnin S. L. Nusoaum, and the organization
zhereil, sow would you <atagorize the relationship between
'r, Zolumaier and Mr, 3Brady? Would that be property management
witho.: 5. L. Juznpaum's organization, or a leasing function?

i ir. Goldmeicr was amployed in our commercial

!J
w
[\
w
| voia
o
V)
@

leparvrans, in shoosping Lenter leasing to be spacific.

TAYLOE ASSOCIATES
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Q Was he in any way involved in property
management?

A No, he was not.

o Can vou explain a little bit for us about the

relationship betwsen S. L. Nusbaum and Company and SuSu
DeveloRara? SuSu Company and the insurance company?
A Yes., Hilltop North Shopping Center wa

initially crmated and developed by one of the parfhers of

S. L. Nuspaum da Company. A gentleman by the fhame of
Alan Nordlinger, who happens alsc to be a vife president of
S. L. Nusbaum and Company. Some of the rtners of S. L.
Nusbaum and Company became partners of/the Hilltop North
Shopping Center venture known as Sydu Development, if that
doesn'z confuse vou.
Ckav, So thers/arad interlocking relationships?

% Tez, sir.

n Warm this gver hiddan in apy way from the
Lnsurenwa sonpany s
NG,
© vou know whether they wers awa of 1t?
Do you know/vhether vour insurance pecple were awa of it?
Y23, thoy were wwara of it. Our insurahce agent?

hat's correct.

,
3
v
@
L]
(g

\, 25, thevy waca, Thay advizsed us of the

xclusions = tha solicy becazuse of interlocking ownership,

3 *

* ATES a5
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V. 1. NMusbaum - Dircct 35

0 I hand you Exhibit Number 13. Can you identify
thig?

: 3 This is a check for $36,878.10 to Mr. Bragi's
corporatdon and to his attcorney, representing the $3%,000
vardict pl the interest that had accrued on it, Ahich was

paid in Dacembex of 1980.

Q I haxd you one more aexhibit. is is Exhibit

Number 12. Can you i¥entify this?

-

B This is the costs. It'A a bill from vour
company for costs actually advangted, rendered,in our behalf
in the amount of 51,358 regardifg the suit in which you

defandad us and in which Mr,/Brady\s corporation obtained

a $35,000 verdict.
. Has =hig’ been paid?
Yeqa, /it has.

JF. LAIZSTAIN: Will you answer Mx. Howell's

cuestions, plLease:

THZE JITNESS: Yas.

CROSS-EXAMINATION

3Y MR. HOWELL:

‘Iv.  fusvaum, earliar in your taestimony you were
iscussing tae wasrtmenzal gtruccural arrangement of S. L.
iusbaun, and vou, [ whiak,indicated that you have a leasing

.}parTmant, ¥ou Lava A managema2nt department, you have an
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