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JN THE

Supreme Court of Appeals of Virginia
'

AT RICHMOND.

Record No. 3078
HIGHWAY EXPRESS LINES, INC., Plaintiff in Error,

JAMES C. FLEMING, ADMINISTRATOR OF MARGARET C. FLEl\IING, DEC'D., Defendant in Error.

PETITION FOR ·wRIT OF ERROR AND
SUPERflTDEAH.

To the Honorable. Justices o.f the Supreme Court of Appeals
of Virginia:
The petition of Highway Express Lines, Inc., respectfully
represents unto the Court that it is aggrieved by a judgment
of the Circuit Court of Loudoun County, Virginia, against it,
rendered on the 27th day of February, 1945, for Eleven Thousand ($11,000.00) Dollars with interest and costs in an action
at law in which James C. Fleming, Administrator of the estate of Margaret 0. Fleming~ Deceased, was plaintiff, and
your petitioner, Highway Express Lines, Inc., was defendant.
The transcript of the record is herewith presented. The
page references throughout this petition refer to the numbers
at the top of the typewritten record and that hereafter
2e the parties to this suit will be ~referred to in the original
style of this action at law in the. lower Court, that is, the
Plaintiff in Error will be the Defendant, and the Defendant
in Error will be the Plaintiff.
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· This\vas an automobile nccident·case instituted·to::reco.ver:
damag~s for the· dMth of th~ plru.nti:ff,;s decedent agahfst the
defentlant;:aigh,vay~Expl'E'S~ Lirres, In·c .. ' '() '; '(. .· ' : ' ' t
' · The fatal''acciderit' occm·red in Loudoun Countv on 'Route 7,
east or li~e-sbul·g~ V~i·gfofa, .iii the nis:l1ttime: l}t 'p.pprox~mately
12:00 o'clock"midniglit, ·011.Ju~e,4,. 1943;
. . ...'.,' ' _.
:
. Th.e ~lain:tiff. filed hi& d~cl~rEltiQn alleging .that. dlhctidaµt
was guilty of ·e~cei;siv~· ~m~ed, -f~i,led ·to stop. to_ a:v.oJ~ h~tting,
the · r_cfar- ~·nd.
th~·. hnY. :wagQll ·u,~on ~In.ch. p\~1~faff:~ de.:.
ceden.t was 1..k~!ng:as a Jms_s~nger; Uu1,t: 1t .f~~led ~0 .dr.~ve to:
the sop.th .?,'f.~be -sµi~.l~igl.r(,:~y and. to: ~he Jeft of the said ~~rse
draw~ ve~1cle; ~hat ;it (mle.d to ·~1·1~e m.a ('.areful an_~_.Pr!tdent_
~anner; that ... the .defend~nt'.s _truck ,~as n.ot·~nder proper
contrQl~ ·a~<l tbat,de{e~Qa~t. f !]Iled ta_ k_~e}l a p1·oper l.Qokont for:
~ra~c fl~., p. 3.27,.tltr?~gh 847)·... ' .. ·,. .· · __
. 1.
.. .
•
. In respo,ns.e .to ~.IL o:r:del' .of. t4e Pourt, the·.defendant filed
a writ.t~n:.pl~a of .119t .gqilty m1d written gr·ounds _t>f def~nse 1 .
alleging con.tri~utozy negligenc~ of. .the plai~tif( . __THe de.:
fendant, 1n it~- g.rorinds of ~efense~ denieil _that it or its .age~
faile"d ·to. observe any of the duties set f'orth "in· Counts
3° ,1;:2~ .3 ·ahd 4 _or'pl~i!1tiff '~.·a~cfaratioir; t~~( it~ .negl~gence
was· not. the p'rox1mate ~aus~ o_f the damages set forth in
.
plaintiff's- declaration.; tijat plaintiff.'s decedent and her. heirs
at law.had_ not -snff~red damages aggr~·gating .F.iff~·en Tt)ou-;=
sand .($l5,000.00) Dollars. . Defendant furthei denied; thaf
plaintiff's d!?cedent was a. puss~~ger. op. the:h~y wµgon-; .tlmt
i~s motQ_r.v.ehide,.. the-tr-u~k, had.not sh;11ck.th_e.hay wagon in
sucf1 u. II!ann'(~k· as. to.causo. plninti:ft'~ ·deced~nt to fall fro:in
said ~ay .":ag~n .and di~ not stt,ike ~he deM~ent~ .Maf.~aret C~.
Flemmg; th_~t defendant, through no: fa_ult._ of :it~. mV!];twas
not able ~o see the h~y wagoJ_I ~ecan~e the Sf!me did .not.carry
any ·reflecting surface. or 'any lig~ts; tl1~f the ~river .pf s~iq
hay. wagon· hlld _lmowmg!y. pe_rn:iitted ,tlJe s~m.e to, b~ .on .the
foad .without lights antl thnt defendant's agent ·had clon·e all
that wn~ ~~manlY.-. pos~ible. to 8':0~d .collid·i~g wj_tll . th~l p_ay
wagon.
..
. .
·
.. The. plaintiff'$ dl\Ceden_t. was. guilty .of -~onJribJitory lnegli...
gence in ridi.ng upon _a .bay .wagon, which _s_be ..k~~W ,,•as not
equipped with &ny lights.and that she.hui{ th~refqre ass'Qmed
the risks incident thereto; that s;he had seated Jie1;self uporj
the. hay wagon in.a careless an(l.negUgent manner; that she
was engaged in a joint venture with the, drjver .qf the hay
wagon, J olm A. Kincaid. '11he plaintiff filed 1~eplicatfons: to
defendant's plea of not g·uilty, to dcfendant'8 plea of con-

~f':
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tributory negligence, and to defendant's plea that plaintiff
was 'engaged in a joint venture with Joseph A. Kincaid, the
driver of the Kincaid Jrny wagon; and afterwards the cause
was heard upon the iRsues before a jury wllich assessed
4'"' '"'damages in the snm of Eleven Thousand ($11,000.00)
Dollars, whereupon the defendant moved to set the verdict aside, which motion wns overruled bv the Trial Judge,
and a judgment was entered iri favor of tl1e plaintiff (R., pp.
347 through :171).
FACTS OF THE CASE AT BAR.
The defendant's trnek was a 3¥:? to 4~1:!-ton ,vhite Truck
'39, having been driven at the time of the accident 30,410
miles with a govern~r limiting tlle ·speed of the same to 40
miles an hour (R;, pp. 235., 236, 238). The overall length of
the truck was 24 Feet 6 Inches, the overall width 7 Feet 10
Inches, with a wheel base of l 76 Inches and a front wheel
tread of 77 Inches (R., p. 234). Its headlights were 44 Inches
above the ground (R., p. 224), properly focused the day of
the accident (R., p. 229). 'Width of chiving surface of the
road 26 Ft. Shoulder 4 or 5 Ft. (R., p. 21.8).
On the night of .June 4, l.943, at about 12 :00 o'clock midnight, on Virginia Route #7, approximately one and one-half
(1% :Mi.) miles east of Leesburg, Virginia (R ..• p. 196), at
the Kincaid Gate, a truck of the Highway Express Lines,
Inc., driven by ,vmiam B. Honeycutt was traveling in a westwardly direction. As it approached the Kincaid Gate the·
typography of the road was rolling, a roller coaster effect
(Defendant's JlJxhihit 7), from the top of the second hill east
of the Kincaid Gate to tbe Kincaid Gate was 1,709 Feet,
5@ or 569 Yards and 2 Feet. @From the top of the first hill
east of the Kincaid Gate to the Kin('aid Gate was 1,009
Feet, or 336 Ynrcls, and 1 Foot. From the trou~h east of the
Kincaid Gate (between Stations 13 and 14-Exhibit 7) to the
east side of the Kincaid Gnte was 439 Feet, or 146 yards and
1 Foot (R., p. 243 and Defendant's Exhibit 7).
Traveling westwarcUy in the same direction as the defendant's truck was travelin~ w<>re two horse-drawn hay wagons
upon which there were. no lights or any refl<.:ctor. Both wagons
and· trucks were nearing the Kincaid Gate (Station 17 ,+ 9,
Defendant's Ex11ibit-7); (R., 'PP· 88, 93, 112, l~. 179).. The
wagon \vhich was in front, the farthest away from the approaching truck, will hereafter be referred to as the Orme's
wagon, owneclby Edward .T. Orme, Jr., and driven by James
Di Zerega (R., pp. 106, lOi). Th~ wagon which was nearer
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the approacliin? ,t,·11r~··,:m,, 9~~e.,'·c:.o:lµded ·,vitp:·b5\.t4e d~fen~aut 's ·truck, ,v1H be iherenfter refefred to· as the Kmca1d
wagon 2 owned. by .Nan Lin ;l{incaid ~nd. drive!! by her·· soil,
Joseplr .A. Kiiicaid. (R.,.'1:>p:. .158;· 161). .. . . · ,:.:-_ ~-.
·
.
I . Th~ p~ople ~vho 'wer~ on 'the respectJv.~ Ki.nciii~ 'and. o.rme'~
hay :wagons ,were.. II1,embers ·of. a bowlmg league at· Leesburg,
Virginia, ,vl10 hacJ attended n. banquet at Hoose Creek CT::av.ei'n
(R.; p~ 20), approxiniately 1.3.miles east of"ilie scene oft.he
collision. (Il.;: p .. 196): .. : ·
··. , · .
. ·
· . . . · .'
\,. J o;sepli A. 1{iilcaid, .the. cl rivei· ·of tlle wagon upon which the
plaintiff's decedent was riclhig, knowing lie had 110 lights, instructed sori1e boys ,vho w,ere..onthe haek of liis wagon.to flag
. '. all cars which came up behlncl him. (R, i>. 110); hut w1,1s of
6;; ·th~ opinion that n9 one ooi the ~wugo1i heard-him except
·
the bO)'S~ beeause every~Od)' WU_S talk.ing a11d ·~_.'the):_-~atl
been1 out:on.a pa1·ty.'~ (R 1, p.·170). ·
· ,
:·,
:,: ' ··.· •
· Tlie decedent ,vas:' sitting .cross-legged 'with lier fo'cl,.under
l10r~: o:µ• .th'e Kincaid hi.ty "'ago1:i, next to ·heir husband, James
C. Fleming, facing· south to tl1e (_middle •of the road (R., p~
.
.
._.
.. .
~'
,
198) •;,:,. ; c. . . . . . ..
As the, trtwk came. ov.er the first hill erist of the Kincaid
Gate, the· driver of tbe stimc noticed there was an approach~
ing ·cai>;. for which ho, dimmed his lights· (R., · pp. 28; 308)',
wliich appi•oa-ching ciar at-,that'.time 'he fixed ·as being we§t of
the Kinc~id·gate· (R., p. 309). The·ray's·from tlw truck'f:! lights
did not. disclose objects which were at a·· dista1ice:·or ·approxi::
mately 1;000 Feet from tl1e .truck ._(R., p::243),-tlie wagoil:.be~
ing too far id fro11t of the· fruck to be picked up by the pro-:
jection of •the beams of the fruck 's lights. As the· truek ·de-:
scended the first llill (Statfon 10, Defendant's Exhibit 7) ea8:~
of the Kincaid Gate, the beams ·of. the· lig-ht !were cleflecte~
dbwnward and kept this·deflection downward until the trough
(between Stations 13 and 14, :Defendant's Exhibit 7) · was
reached, the unlighted hay wagons' at no time comin,g:within
the rays of the truck's lightr,, (R., pp. 242, 243).
· . '.
' ..At the· bottom of the tt·ough,. tl1e t_i·u~k·:was 439: :F'eet, or
146 Yards aii•d ·1 Foot, enst- of'the-Rincaicl":Gate- (R., ·p. 243)J
(Station 13.+ 70 'to Station 17 +· 09,:Defcndant's Exhibit 7).
The truck comme1iced to ascend the h1cline immediatelv east
of the ·Kincaid ·oate, 'with .its lights deflected becausc··~f the
· approacl1ing: car which was well up on the ,vliitc 0 Iine
7° · (R.; p. 291); '"7illfom: B. Hone~Teutt; foe drivrr· of the
truck, could not .see the unlightecl Kincaid bar wngon be~
cause-:of·the truck's· deflected ligl1ts and the Winding· un~.
dimmed.lights of the approaching ra1; 'ER., ·p~- 318), until. the
cab of lbe truck was· even with the approaching· eni·, which
1
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mee~ilg ofJhe ·appfoac~1ilfg .C1:tr:aiid trucJ~ oc·cp.~re~ ··only e~ght
or ten··feeit away·from, or·cast of, thcr Km<'md·wagon (R;,· p.

-9 90)

. . ,; ,. . . . . . . . . :.,

.. •

'.

. ... . . . . ... .

. ,.

:~ ,·wuualri 13.'· Ho11eycutl;. up~n i~ee_ing _th~ µrilighted

·-

Kincaid
hay .wagon 1or 'the first lime;· eight ;to fen'·f eet ·in: ·front.' of his
truck__(~,,. -J.?~-.2~0}7 .~wu1i1g Jiis t,1·u1.;}f (o tl~e _left, got a:ronlld t~e
ha v -wagon, except that a corner· of the b~d 9f· the-. tr.uck did

strike ·the'· left boa rd Of ·fhe

)lay '\\'Ilg.on oji

\vh.j'ch. ll}aiµtiff 's

.decedent was'Tiding.. The .truck had recluc·ecl. it& si:>~ed"'at .the
.crest' of' _the nrst ·hill,. ea~t ·ot the, KilJcaid Oat~- ( Sf~ti<>{l ..10;
.~e~endfuit~s,J~xhtbit 7)., (!·o~ 'thirtx_-_five !35}'mil~~J:o. twenty~
:fi~e ((~~ ):'. ~11~~ becal}se: of .the~ appro~tj.11ng ':~~; ·iwas aWe to
~op~m th1dy-seven. ( 37) f.eet -.or l~ss after )V\lha_m ]}~ .Honeycutt ftr~f saw the Kinca!d.',foiy_,vagon (R.,_ pp. 85.; 112;.12!; 141,
15~l- 288.; 291, ..29~),, eommg ·to ·a· full stop,on ·th~ s~utJ_l sule of
the road about eigll.t (8) to tweptY: (-20) fee~ east of the east
side of the:Kincaid Gtite. (R.~ pp. 141, .292),., . , · 1 ·, ••
· l\far.gar~t Fleming, the ,plaintiff's· decede~t,
lying on
tho -w,hite!Jiiie of; t11e~ ronclw.ay·bMk' of-, or e·ast of,· where the
true~ :.~t~pped{:arid t~ic ·H:hicaid ,vagon tipon. which 'she n.·ad
·be.en r1.dmg· stopped.
. · . ..
· · · ·· ·· '...i -' ., ,:
. ']he.decedent's skull was fra_ctured but n,ot cru~lJecl;(,R:.,;;P:
· r 14) ; deatl1:wa:S 'instantaile01ts· (R., p. 13). ; · · • ' ·
0
BG
The·· confusion after· tbe accidN1t was -.rather ··great,
with people crying,and hollering (R.',··pp. 264; 289).
Some·of the foregoing-·facts 'are confroverted by·the plaintiff.,· the difference, being- as· to. the ·speed of th~ ·truck, ·whether
the truck ·met an, a ppoaching car, and whether tbe driver·· of
·the truck had an o·pportunity to sec the· hay wagons if ·he had
kept,a :proper lookout.
·
· ·
·
·. During· -the course· of the trial in the ·lower .Court;· ·Willia~
B. Gibson, a witness for the defendant, testified that Nellie
B. Allens·worth, a witness for the plaintiff; luid made -a statement to him in her horn£' on .June 10, 1943, six days after the
accident~ and after the· coroner's ·inque'st, that slrn, Nellie
·B. Allensworth,· did not see ·the truck·hit tlle wagon and did
hot· see· it before ff hit the wagon (R., pp: 271 .through 273) ;
tlmt·in·.the·latter pa'rt- of June.;1944, ,Tames Di Zerega;. a- ,vit·
ness fot·the "plaintiff, told him, William B. Gibson,--that a boy
on his ,vagon ( the Orme· wagon) /}1ad· to. get tf pony.at-the Kin:caiff ·gate· and that· he hacl to ·"·ait' before lie-.aligbted hom
the·wagon 'foi;·a 'ear traveling·east (R., p. 273); that Benjamin
Frilnklin Jackson, a· wituess,-for the plaintiff, told him;·wn.
·liam B. Gibson, in the latter part of June, H)44, ·thatth~re-was
a· car traveling east just immediately· prior to the· accident
(R., ·P· -2174); that· in tlte latter part of June, 1944, Earl
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Adams, a witness for tlle plaintiff, had told him, ·wmiam B.
Gibson, that as the lights of the truck approached the Kincaid wagon, he had exclaimed to his wife "that truck cannot
see us."; that he, Eal'l W. Adams, had jumped off the wagon
and assisted his wife off before the collision, and that, furthermore, the said Earl W. Adams had told him he had
98 discussed with ~some other members of the party at
Goose Creek Tavern the hazard of traveling at night
without a light (R., p. 274) ; that ~Jamc,s C. Fleming, the plaintiff, had told him, "William B. Gibson, on June 10, 1943, after
the coroner's inquest, that lie considered the matter closed;
that he did not iutend to sue Honeycutt 's company for it was
not his fault; that if anyone was to blame for the accident it
was Kincaid for not having a light on the wagon, and that
he would not go afte1· him because they were his friends (R.,
p. 275).
On cross examination the witness, ,vmiam B. Gibson, testified that he interviewed the foregoing witnesses in behalf of
the defendant, the Highway Express Lines, a party to this
suit (R., p. 276).
·
Over the objection of counsel for the defendant, plaintiff
was permitted to pursue fnrthe1· his questioning of the witness, after he had stated his interviews of the witnesses were
in b~half of the defendant, as to whether he was not representmg the :Maryland Casualty Company and as to whether
this Company carried the liability insurance for the Highway Express Lines, Inc. The witness answered in the affirmative (R., p. 276 through p. 287).
ASSIGNMENTS IN ERROR.
Briefly, the errors assigned by the defendant arc:
(1) The lower Court did err in admitting questions on cross
examination, dh-ected to William B. Gibson, a witness for the
defendant, over the objections of counsel for defendant,
10• concerning his employment 9 by the Maryland Casualtv
Company which carried the Jiability insurance on the
truck involved in this nccident (R., pp. 374-.178) .
... (2) Admission of the testimony ov~r objections of counsel
f qr; the defenchmt tending to prove the manner in which the
truck was -being driven 1.3 miles from tlle place of colJision
(R.,
379 through p. 381).
(3 Tbe refusal of fhe lower Court to admit questions concerning the experi111ent or reconstruction of the accident (R.,
·p. 382 through p. 384).

r·
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(4) Refusal of the lower Court to grant lnstru('.tion No. 6
concerning the negligence of Margaref C. ~,leming (plaintiff's
decedent), if the jury believed she bad a voice in the management and direction of the horse drawn vehicle ·(R., pp. 384,
385).
(5) The damages founcl by the jury were excessive (R., p.
373).
(6) The verdict wachcd ;by the jury is contrary to the Ht,v
and evidence,
and without cviclP.nce to snpport it (R., p.
373).
.
.
.

TRE ARGUNIENT.

nw

1iJi,frlence That ilic Defentlmi't ·Car~
ried Lidbility Insurance, (J'l.,er the Objection of Counsel

-(A) The .Admission of

for DefeniJa,nt, Conta-ined in Hill of :Exception. No. 2, Was
Irrelevant and Prejudicial to the Right. ,, of the Defendant:
Here follows 'the evidence which counsel for the clefen'dant
objected to, set forth in Bill of Exception No. 2 (R., p. 374):
"By Mr. Kuykendall:
'' Q. :Mr. Gibson, do you ha'Ve any h1terest in the outcome o:f
this litigation 7
1!6'
"'" A. No, sit-.
"Q. You have none?
"A. No, sir.
'' Q. Are you interested in seeing that. a verdict is returned
by this jury in favor of the defendant, the Highwav Express
Lines!
~
'' A. I am only intcr~sted in seeing that n verdict is returned in accorda11c<'l with the facts of the case, )ft. Kuykendall.
.
"Q. And vou have no iittei'est at all in the outcome?
"A. No, sir. It docs not nffect my financih1 status at all!
"Q. l\Iay I inqnil'c, then, why you were intervie'wing all of
these witnesses, if you have no interest in this matter'! .
"A. I was interviewing the witnesses oh behalf of the Highway Express Lines.
·
"Q. On behalf of tlic Highway Express Lines?
'' A. Yes, sir.
.
.
"Q. Are you employed by the High\vny Express i:,i:nes?
"A. No,, sir.

''}fr. KuykendalJ: Now. if your Honor please,,1,votild like
to take this matter up with the Court, if I may', before goingany further.

8
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'' The Court: Exclude the jurors.

"(The following- proceedings were had out of the presence
of the jury:)
'' Mr. Kuykendall: If your Honor please, I am fully conscious of the holding of our Court that it is improper, and I
do not want to get before this jury improperly the fact that
there is an insurance company covering the loss of the defendant. But here is a witnes8 that has been put on to contradict material statements made bv our witnesses. He has
stated that he has no interest in thi; matter, and that he was
getting this information for the Highway Express Lines.
In fact, he represents the :Mm·yland Casualty Company, who
carry the liability and insurance for the Highway Express
Lines, and I think that that does prove an indicated interest,
and I ask your Honor's judgment as to wliether we should be
permitted to ask him specifically whether he does represent
an insurance company, the company carrying this loss. It is
a pecuniary interest~ and his company is directly concerned
with the outcome of this.
12®
e" The Court: "That do you gentlemen have to say
about it!
":Mr. :Moore: His statement, if your Honor please, was to
the effect that it did not mean one cent to him one way or the
other. That was the answer he made to the question propounded by counsel.
"The Court: I don't want to get anything br,fore this jury
that ought not get there, but I think when a witness is offered
here that the other side is entitled to know what his interest
is, and regardless of whether or not 110 is employed by an
insurance company it becomes material as affecting the credibility to be attached to }1jg testimony.
"Now~ of course, that kind of evidence has been ru)Pd ont by
the Court of Appeals, but it has been on the ground that it
was immaterial and irrelevant. But it does become material
and relevant when the insurance company offers a witness
here before the jury, so I am ,going to let you pursue that
subject if you can show the Court that you liave evidence that
will substantiate your position.
"Mr. Moore: What is his posi.tion7
"The Court: His position is that this witness is an employee of the Maryland Casualty Company, who carries the
insurance on this vehicle and would have to pay any judgment that might be rendered l1ere. Now, if he can prove that,
I think they are entitled to do it, sir.
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"Mr. Kuykendall: I am willing-, if these gentlemen are, to
keep the question about insurance out, if he wants to state
that he is interested in the result, and let it stand at that. I
don't want any improper things to go into the record either,
I will be ver~ frank to say. But I think that he is interested,
and if he wants to state be has an interest, I am willing to let
it go at that.
"Mr. "\Villiams: May you be more definite in what you
mean¥
":Mr. Kuykendall: If he has any finanrinl interest.
"Mr. "Williams: I think :Mr. Kuykendall should be more
specific in what he means.
"The Court: He says he is prepared to prove that this
witness is an employee of the Maryland Casualty Company
and was investigating this matter for them when he secured
this testimony that was given here. ·
rn~
e"l\Ir. Moore: Of course, we know that if he brings
that out it is a prejudicial error.
"The Court: He could not bring it out as an original
proposition, but where you offer a witness to be passed upon
before this jury he is entitled to know what tlrn interest of
that witness is, and I think tllen it becomes material testimony.
'' Mr. :Moore: Will your Honor then include that it will be
proper for him to ask him whether or not be ]iad these conferences in the capacity of an adjuster for the insurance company¥
'' The Court: Yes.
"Mr. Moore: All .rigl1t.
'' The Court: Of course, I expect any argument in this case
to be limited to that point.
"(Proceedings were continued in the presence of the jury,
as follows :)
I
"By Mr. Kuykendall:
"Q. Mr. Gibson, you obtained these statements, did you
not, from these witnesses, for the use and benefit of your employer!
''Mr. Williams: May it please the Court, the Court has
our exceptions Y
"The Court: Yes.
"A. I don't know whether it was for the use and benefit

.io
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qf .my ;ell)._ployer any imore ·than ,it ,was for the Highway Express ,Lin~s.
'~Q. Did ;yo~1 obtJlin them :for the use and benefit of your
emplor:er:7
''A. I ,obtained them and :sent the information I obtained
rto my e;mpl9y~r, yes, sir.
'' Q. And you are here today representing your .employer,.
:'1f(i! Y~\l .not¥
"The Co1wt: I clo i11ot !think :that that Js

j,n

line.

'' Q. ·when you obtained these statements from rthese ·witnesse!i\, by ,wJ1om :were you cmplo)~ed 1
'·' 4. I w.as ,oµ a salary which was being paid by ·the Mary:\a1,1g .Casu~ty ·Company.
'' Q. And were you ropr.esenting ithat .company at the time
you ,o,bWn,ed t.l;lese sta tcments 7
'' A. No, I believe, in rny own ,personal opinion, I would
s,iy I was r~resenting the Highway Ex.press Lines.
14°
a."Q. ·Why were yo.u obtaining these statements for
the Hig;tiw,y Express Lines?
"The Court: Don't beat around the bush, l\fr. Kuyken(jall. G-1) ab.ead ~nd ask ltlm the question, and let's get it
.qver 'Yit]).
"Q. Were you representing the Maryland Casualty Company at the time you obtained these statements, and did you
obtain them for it 1
'' 4! t waij working for the Maryland Casualty Company
at that time, and I f orwarde<l the info1.1mation I ol:itnined to
my employer.
"Q~ A.nil your, company has insnrod this loss, has it noU
'' A. They carry insurance.
"Q. On the Highway Express LinoE T
'' A. On the trucks owned by the Highway E:-rpress Lines.
"Q1 A11cl your ~ompi:lny is directly interested· in the outcorµ~ ~f- tl!f s ljtjgntion 7 .
"The Court: I think that is a matter on wl1icl1 the jury
can drnw its own co11clusion.
·,,:Ur. Moore: I move that that question be strfoken.
"Mr. Kuykendall: I will withdraw the question, then.

"B,y ~ff. ~qy~endµll :.

"Q. You do, then, no doubt, Mr. Gibson, have cm interest
in the outcome of this litigation Y
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"A. No, sir. It does not affect me one way or the other so
far as my finm1cial statns is concerned, or so far as anything
out of my pocket .or in nny oth<>r way.
·
"Q. You urc interested in the result of this because your
company is interested in it, arc you not f
"A. The company I represent, l\Ir. Kuykendall, is interested in seeing that justice· is done. 'They want tlu~ facts
secured, and only the facts, and the facts presented to them
und, if necessary, to the Court.
"Q. But you arc interested 1
"A. TCl thnt extent."
15•

"Evidence that defendant carries indemnity insurance
protecting it from paying any judgment in an action
for negligence, is not admissible. The reasons for the exclusion of such evidence are:,
(1) The fact that the defendant has insurance is of no
cffect upon the merit of the cause of action;
(2) Liability, if any, arises from the culpability of the defendant, which culpability depends upon the merits of the action of the plaintiff;
(3) The testimony has a very harmful effect upon the minds
of the jury, for the jury's reaction is; they must give weight
to the evidence that insurance is carried, as having a bearin~
upon ·the accident and the amount of damages to be awarded.

There was not even the antidote of a final instruction to
disregard the testimony that the defendant carried liability
insurance, and that it should be considered only by the jury
for any weight to be attributed by them to it, as indicating
bias or prejudice on the part of William B. Gibson.
The plaintiff has been allo,ved to call the attention of the
jury not accidently, but deliberately, to the fact that the defendant carried liability insurance, and that any judgment
which the jury might render would not be paid by the defendant, but by the insurance company.
The impropriety of any further questions by plaintiff. after
William B. Gibson had stated that he interviewed the witnesses on behalf of the Highway Express Lines, Inc., the
16ft defondant, is unquestionable. The only 0 purpose anv
·
further questioning could have served would have beeit
to prejudice the jury in favor of the plaintiff and against the
defendant. In view of such a state of facts, the verdict for
the plaintiff should be set aside, and a new trial awarded the
defendant.

t2
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In the case of Lmiham v. Bond, 157 Va. 167, 160 S. E. 89,
the defendant on cross examination was asked tl1at immediately after the accident hnd be not told tbe plaintiff it wa~
his fault and that the car was covered with insurance and
the insurance company would pay all damages Y The def cndant had answered to the effect, that if it was his fa ult, he
had an insurance policy and that•the insurance company would
take care of it.
At each of the above junctures in the trial the defendant
objected to said questions and answers and moved that they
be stricken out, and renewed his motion for a mistrial, th<'
Court in each instance denying the motion.
Justice Browning, speaking for the Court, said:
"The ·determination of the issue should not be prejudiced
by improper evidence, or by any improper procedure whicl1
may affect tbe result. The plaintiff here has bN~n allowed
· to obtain the advantage of having tbe attention of the jur~·
called to the insurance, a wholly collateral subject, which wM
likely to influence the mind of the average juror notwithstand
ing the instructions of the trial court. The reception of such
evidence sometimes has a subtle influence that will act unconsciously upon the mind, and hence not be removed by instructions. The subject of the casualty insurance was brought
to the attention of the jury not accidentally, nor incidently,
but deliberately. Not once, but several times. First in the
opening statement of counsel. Next on the cross examination
of one of the defendant's witnesses, and was again about to
be introduced in the argument of counsel before the jury.
when counsel was stopped by the court at the instance of opposing counsel. The trial court instructed the jury to disregard the statements of counsel about the insurance, and
warned counsel against making a similar statement. t) e "
Upon such a state of facts, many courts of other states lm,·t•
held, and we think properly, that a verdict for the plain17 © tiff, if there is one, should be set aside, and a new hial
awarded the defendant .
e

•

"The jury should not be informed of the fact that the defendant in an action for the negligent operation of au automobile is protected by indemnity insurance, as such action on
the part of the plaintiff or his counsel will ordinarily const.itute reversible error, notwithstanding tbe court may instruct ·
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the jury not to consider the same in arriving at a verdict, at
least if such information is given to the jury by the deliberate and premeditated purpose and design of counsel."
The lower Court in the case at bar took the position that
the plaintiff, in a personal injury action, may submit questions
to defendant's witness on cross examination to discover
whether the defendant is indemnified from loss by an insurance; that it would be an error for the trial judge to sustain
objections to these questions which tended to develop the fact
on that question, because in his words: '' But it does become
material and relevant when the insurance companies offer a
witness here before the jury" (R., pp. 277, 278).
.
It would appear from the aforesaid reasoning, that the fact
of liability insurance of itself would-constitute proof of negligence, and the mere fact of insurance alone would be one
of the determining factors as to whether the defendant was
guilty of negligence. The further reasoning of the lower
court would be: the veracity of the witness, William B. Gibson, was determined by the person who called him, based upon
the assumption that the insurance company was one of poor
character, even if there was nothing in the record to draw
such an assumption. Such a conclusion was reached iu
18.:+ Jessup v. Davis, 115 Neb. 1, "211 N. W. 190, 56 A. L. R.
1403.

But ten years later in Fielding v. Publix Cars, 130 Neb. 576.
265 N. W. 726, 105 A. L. R. 1306, the Nebraska Court reversed
its decision in Jessup v. Davis (supra), in these words:
"It is the ref ore ordered that the rule of practice promulgated in Jessup v. Davis, supra, and heretofore followed by
this court is revoked.''

The Nebraska Court was aided in this final conclusion by
the decision of the Virginia Court in Ed1vards v. La·urel
Branch Coal Co., 133 Va. 534, 114 S. E. 108, 117.
Justice Carter, speaking for the Nebraska Court, and quoting in part from the opinion of Joseph L. Kelly, President of
the Supreme Court of Appeals of Virginia. said:
"But, where the plaintiff shows that defendant carries liabilitv insurance, when it is not relevant to some issue in the
case: we have come to the conclusion that it is inadmissible.
Such evidence can have no relevancy to the question of negligence. It cannot be disputed that there are cases where lia-
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bility insurance may be the subject of evidence, or the object
of interrogatories, if the fact of insurance bea1·s upon an issue
in the case. In other words, if the evidence is properly admissible for any purpose, it cannot be excluded for the reason that it tends to prejudice the defendant because it shows
01· tends to show that he carries liability insurance.

"The effect of these questions, together with the answer
of the first question, made the fact known, and impressed
upon the jury, that back of defendant's liability stood some
sort of insurance. This information was not wholly inadvertent,. so far as plaintiff was concerned, nor was it a necesc;ary incident of any legitimate evidence. No in,struction was
given to the jury to cure the effect of it. The consequence of
siteh, information is well known. • and is sufficient to require a
1iew trial. Jt is useless for counsel to talk of the imiocuoits
character of this evidence, when they at. the same time, in
orcler to get the itiformation before the jury, are willing to
imperil any verdict which might be rendered.'' (Italics ours.)
19 8

The jury, undoubtedly, because of the size of the
verdict rendered, gave a broader scope and meaning to
William B. Gibson's answers than any rule of evidence woulcl
permit, in order to show that William B. Gibson was biased
or prejudiced. As for that matter, the trial judge did not
qualify in any matter or explain to the jury his reasons for
admitting the answers. Therefore, the jury must presume
the fact that this defendant carried insurance, was a factor
in determining its liability or the amount of damages which
the jury would assess against the defendant, Highway Express Lines, Inc.
In Rinehart ct Dennis Go. v. Brown, 137 Va. 670, 120 S. E.
269, in which an action was brought by Brown, the defendnnt
in error, against Rinehart & Dennis Company, the plaintiff·
in error, for personal injuries claimed to be sustained in consequence of the negligence of said Company. A witness for
the defendant was cross examined, whether his company did
not carry casualty insurance. Counsel for the defendant objected. The Court sustained the objection and directed th<>
jury in an emphatic manner not to consider the question, hut
the Court overruled the motion of defendant's counsel to discharge the jury because the jury had been given to understanc;I that the defendant would not have to pay the verdict
if one was had.
9

-

I
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There was judgment for the defendant which was reversed
and the verdict of the jury was set aside. A final judgment
was entered in favor of the defendant.
Justice Burks, spea~ing for the Court, said:
"It is too manifest to need argument, and indeed is conceded everywhere that the fact. that. a defendant is insured
against accident can throw no light on whether 6r not
20 3 he has wbeen ne~ligent in a given case. Consequently,
evidence of such insurance is irrelevant and inadmissible
in an action against a defendant for a negligent injury. • 0 e
'What is the effect, however, of getting such evidence before
the jury, over the objection of the defendanU Counsel for
the defendant in error admit that the subject of the casualty
insurance was not a proper subject of consideration by the
jury, but insist that the verdict of the jury cannot be set aside
on account of the reference to the insurance, unless there is
a man ifest probability that these statements have been prejudicial to the adverse party, and that whether prejudice has
occurred can be ascertained oijly by determining whether thP
verdict in its amount discloses prejudice and disregard of
the evidence.
6
0
"
•
there are cases in which the error of admitting improper testimony, or the effects of mere statements of counsel, cannot be adequately overcome by a subsequent direction
to the jury to disregard the objectionable evidence or statements."

In Edwards v. Laurel Branch Coal Co. (supra), Joseph L.
Kelley, President of the Court, said:
"That the company carried liability insurance was wholly
irrelevant, and that the protection thus afforded may have
tended to render them less careful than they would otherwise
have been was likewise wholly irrelevant, because the question of liability depended upon the fact of negligence, and
not upon the motives or influences which may have brought
it about."
·
In Sprinkle v. Dm;is, 111 F. (2d) 925, 128 A. L. R. 1101,
1109, Circuit .Judge Soper, speaking for the Court, said:
'' Generally speaking, parties to a cause have the right to
show the bias and interest of the witnesses. e e ~ and this
may be done by showing a variety of circumstances from
which bias may be inferred, provided they are not too remote
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nnd have clearly some apparent force, as tested by experience.
Wigmore on Evidence, 2d Ed. #948-9. Under this rule, the
fnct that a witness is employed by a party to the suit is regarded as a relevant circumstance. Thus it appears that the
interest of t11e Highway Department in this suit, derived from
the payment of compensation, was a fact which wns admissible for one purpose but inadmissible for another. In such
a situation, the established rule is that the evidence should
be accepted and the only question to be determined is what
precaution should be taken to prevent, as far as possible,
21-> the misuse of the evidence. The •instruction of tl1e
court, given either upon its own motion or at the request of the opposing party, suffices for this purpose. Wigmore on Evidence, 2d Ed. :f:Fl3."
In the case at bar there was no curative instruction bv tl1e
lower Court advising the jury in passing upon the issue; not
to take into account that the defendant was insured. The
jury should have been told by the lower Court that the fact
that the defendant carried liability insurance had no bearing
whatever.upon their determination of the defendant's liability
and that they should not let it influence than in any way. But
on the contrary, it must liave appeared to the jury it had a
bearing on the defendant's liability when the lower Court directed counsel for the plaintiff on the cross. examination of
the witness, William B. GibsQn, in the words (R., p. 280) ~
"Don't beat around the bush, Mr. Kuykendalal. Go ahead
and ask him the question, and let's get it over with."
The ·questions which were propounded immediately to "\Villiam B. Gibson by counsel for the plaintiff, arc as follows (R.. ,
pp. 280, 281) : .
"vVe!e you repre~enting the Maryland Casualty Company
at the time you obtamed these statements, and did you obtain
them for iU
'' A. i ,vas working for the :Maryland Casuaiiy Company
at that time, and I forwarded the information I obtained to
my employer.
'' Q. And your company has insured this loss, has it riot 1
'' A. They carry insurance.
''Q. On the Highway Express Lines?
'' A. On the trucks owned by the Highway Express Lines.''
22Q)

8

The Court had received the ·objection of the counsel
for the defendant at the time th~ jury was ~ut, and at
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the commencing of the questions on the return of the jury,
the lower Court had signified to counsel for the defendant
that it had their exceptions to the line of questioning directed
to William B. Gibson by counsel for the plaintiff (R., p. 276
th1;ough p. 279).
·
In the case of Clark v. Hasselquist (Ill.), 25 N. E. (2d) 900,
the facts are almost identir.al with the case at bar.
Quoting from the decision of the court at length:

'' It i~ insisted by counse~ for appellant that the court erred
in permitting improper questions to be asked and answered
by the witness John Buckley; that the verdict of .the jury is
manifestly against the weight of the evidence; that the court
erred in giving to the jury appellee 's second instruction and
that counsel for appellee made an improper argument to the
jury.
"The record discloses that John H. Buckley was called as
a witness on belµilf of appellant and testified on direct examination· to securing a· statement which was signed by appellee, to which we have ref erred. On cross examination the
record discloses the following questions propounded to this
witness and his answers thereto:
"Q. ·were you working for anyone September 3, 1937, when
this statement was taken 7
·
"l\Ir. Graham: Object to that.
"The Court: He may answer.

"A. I was investigating the case for Kenworthy, Shallberg
and Harper.
.
.
"Q. Were you investigating the case at that time for anybody elseY
"?lfr. Graham: Object to that. Immaterial.
''The Court: He may answer.
23~

"A. Yes,. sir.
"Q. Who?
t
•
• •
~

"Mr. Graham: Object to that.

"Mr. Eagle: We certainly have a right to show the interest
.
of this witness in this case.
"Mr. Graham: · That isn't the question.
' '' Mr. Eagle: It ~~rtainly is and we want to be heard on it.
e have a right to show the "interest of this witness.

,v
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"l\Ir. Graham: I object to the remarks of counsel.
"The Court: Objection ove1·ruled. He may answer.

"A. Yes, Mr. Hnasselquist.
'' Q. Anybody besides :Mr. Hasselquist and Mr. Kenworthy 's
firm'/
"l\Ir. Graham: I object to that.
"The Court: He may answer.

"Q. ·why do you hesitate, Mr. Witness! Can you answer
that question 1
"A. I can answer it.
"Q. Answer it.
"A. The Travelers Insurance Company.
"l\Ir. Graham: I make a motion.
"The Court: You can make a motion afterwards.
'' Mr. Graham: I want the record to show I make a motion
to withdraw a juror.
'' The Court: Motion denied.
'' Mr. Graham: And move for a mistrial.
'' The Court : :Motion denied.''

•

«>

The liability in the instant case, if any, is primarily
that of appellant and it was improper and prejudicial to deliberately bring to the attention of the jury facts from which
the jury could only infer that their verdict, if they found the
defendant guilty, would be satisfied not by defend ant but
24° by someone else. Evidence 8 that defendant carries indemnity insurance protecting him from paying any judgment in an action for negligence is not admissible. ~ It
is true as counsel for appellee argue that they had a rigl1t
to show by questions on cross examination any and all interest of Buckley in the case which might affect the weight
and credit to be given bis testimony and that it is proper to
show the relationship which exists between a witness and the
parties to the suit, but here after Buckley had testified that
he was investigating this case for appellant and his attorneys.
counsel for appellee assumed he was investigating the case
for some other party not a party to this record and his answer disclosed that other party to be an insurance companv.
In our opinion this examination by counsel, when considered
in connection with their argument to the jury, was for no
other purpose than to disclose to the jury that the Travelers
"

"'

0 0

+)

•
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Insurance Company was the insurance carrier and the trial
court erred in permittin.Q counsel to pursue their inquiries
after Buckley had stated that he was investigating this cast·
for avpellant and his counsel of record." (Italics ours.)

In the case at bar ""\Villiam B. Gibson had answered that he,
Gibson, had interviewed the witnesses on behalf of the Highway Express Lines, therefore, Gibson had identified himself
with the Highway Express Lines, the defendant. Such would
be sufficient disclosure to the jury of the witness' association
with one of the parties to this action at lnw, namr~ly, in thiR
case, the defendnnt, for any conclusion which they might wish
to draw by inference, as to the bias or prejudice of the witness, William B. Gibson. But to allow counsel for the plaintiff to pursue the examination further to show the witness•
employment by a person who was secondarily liable for any
judgment which might be rendered by the jury, was an abuse
of the fore going rule of evidence. In effect, to allow such
interrogatories to be propounded to the witness would result
in a complete breakdown of the well established prin~5 ciple laid down by this court; the fact that a party to an
*action at law carries liability insurance, is wholly irrelevant, and any deliberate introduction of the same is a preju·dicial error.
It must be borne in mind that the questions which were
first propounded in the instant case to William B. Gibson and
his answers to the same, do not include any reference to the
insurance company until he was instructed by the lower court
that he must disclose who paid him.
The amount the plaintiff is entitled to, if any, is in no way
connected with the fact of insurance, and yet knowledge of an
insurance contract will tend to influence the jury to give a
recovery against the insured and for a greater .amount. The
insurance payment is the result of the defendant's contract
with the insurance company and not of the accid~nt.
t)

2.
The Inadmission of Evidence to 81tow the Speed of the Truck
1.3 1lf iles from the Beene of Collision,.

It was an error to admit the testimony of Kenneth Lambert
(R., p. 145 through p. 149 and p. 379 through p. 381), to show
Hie speed of the clefendant 's truck 1.3 miles east of the place
of collision because of the intervening circumstances, such as
approaching cnr, rolling road, had occurred and come about

20
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to bring to an end the existence of circumstances under which
Kenneth Lambert estimated the speed of the defendant's
truck.
26°

em Butler ,·. Greenwood, 180 Va. 456, 23 S. E. (2d)
217, Justice Browning, speaking for the Court, said:

"The degree of probability of this continuance depends on
the chances of intervening circumstances having occurred to
bring the existence to an end. The possibility of such circumstances will depend almost entirely on the nature of the
specific thing whose existence is in issue and the particular
circumstances affecting it in the case in hand. That a soapbubble was in existence half an hour ago affords no inferencc
at all that it is in existence now; that Mt. Everest was in existence ten years ago i~ strong evidence that it exists yet;
whether the fact" of a tree's existence a year ago will indicate
its continued existence today will vary according to the nature
of the tree and the conditions of life in the region. So far,
then, as the interval of time is concerned, no fixed rule can
be laid down; the nature of the thing and the circumstances
of the particular case must control."

3.
Tlze Results of Experiments of tlie Collision Under Similar
Conditions Are Admissible.
The refusal of the Court to allow the defendant to show the
result of an experiment conducted under similar circumstances
(R., pp. 285, 294, 295, 296) was in error.
In Trant, I11w., v. Upton, 159 Va. 355, 165 S. E. 404, ,Justic('
Browning, speaking for the Court, said:
"We think there was no error in the ruling of the court in
admitting the testimony of the witness, N owitzky, who made
experiments in stopping the truck in question to ascertain
the distance it would go when the brakes were applied. In the
first place the evidence showed that, from his official po:;ition, his former business, and his experience and practice, hl\
was competent to testify as an expert, though he said be Wt\~
not one. The conditions existing at the time of the experiment were substantially the same as those obaining when the
accident happened.''
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There Was Sufficient Evidence Before the Jury for Them to
Have Considered Instruction No. G-The Managernent
and Control of the Wagon. by Plaintiff's Decedent.

There was testimony that plaintiff's decedent was President
of the ·women's Bowling Club (R., p. 59). It would be contrary to human experience to think that the President of an
organization, which was on an outing·, would not have soipe
voice in the management and direction of the horse-drawn
vehicle which had transported the .members of this organization including herself from their homes to the place of entertainment and return from the same. It might be that sbe
could not tell the driver, Joseph A. Kincaid, l1ow to drive his
horses, but if there came a decision, for instance as to when
they should leave the place of entertainment, such would be
up to the President of the organization. It can quite well be ·
that the driver of the wagon had suggested the time to leave,
in which she concurred; but presume that Joseph A. Kincaid
had requested that the party leave before the banquet was
over and made a point of it; would not such immediately have
become the problem of the President of the organization as to
when they would leave by the horse-drawn vehicle Y
In Miles v. Rose, 162 Va. 572, 175 S. E. 230, Justice Epes,
speaking for the Court, said:
"Parties cannot be said to be engaged in a joint enterprise,
within the meaning of the law of negligence, unless there be
a community of interest in the objects or purposes of the undertaking and an equal riglit to direct and govern the movements and conduct of each other with respect thereto. Eacli
must have some voice and right to be heard in its control and
management.''

Damage Was Excessive.

Placing a value of dollars and cents upon anyone's life is
ridiculous, but the legislature reckoning with realities did
put a limit of Fifteen Thousand ($15,000.00) Dollars upon
the maximum recovery for any fatal injury. Therefore, the
legislature must have reasoned that all things are by comparisons, the damages sustained by a decedent's estate as a re-
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suit of a fatal injury would be less in some case than in
others.
In the case at bar there is the unfortunate circumstances
of a child being deprived of the companionship of its mother.
However, it did appear that the child had not enjoyed tho
mother's companionship to the fullest· for the last fifteen
years as the mother did work (R., p. 187), in spite of the
fact that the father also did work (R., p. 188). The income
which the mother was -capable of making was modest. Theref9re, if there is to be any relativeness of damages suffered by
decedent's estate, this verdict is all out of line and is excessive.

6.
Tli Verdict Reached by the Jury is Contrary to the Lawana
the Evidence.
Every witness of the plaintiff would not give the speed of
the truck in miles per hour. There were such phrases as this:
"a rapid rate of speed" (R., p. 25); "because my son told
me it was coming very fast" (R., p. 60); "it was driven very
fast" (R., p. 67); "I would say a fast rate of speed" (R., p.
82); "in my judgment it was going fast" (R., p. 101);
29 8 "It is impossible; there is •not a man in the world who
can watch a vehicle going by and tell you how fast it is
going" (R., p. 155).
Consider the testimony as is given by the plaintiff's witnesses as to the speed of the defendant's truck :
Speed of the Truck.

Nellie B. Allensworth (Direct Examination, R., p. 25 :)
"Q. Do you know, or have you any way of judging, tlic
speed of that vehicle as it approached your wagon t
'' A. Well, from the time we saw the light until tl1e time
Joe hollered and the people on the front wagon hollered it
was a very short time, so it was certainly coming at a rapid
rate of speed.
" ( Cross Examination, R., p. 43:)
'' Q. I believe you also testified that you thought the truck
was going pretty fast f
'' A. I did, yes, sir.''
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(R., p. 202:)

"Q. Did you not tell this Mr. Gibson that you had not seen
the truck before it hit the wagon, and that you did not know
how fast the truck was going, and that there were no lights on
your wagon¥
'' (Discussion of objection by counsel for plaintiff.
lower Court allowed the witness to answer.)

Th(l

'' .lL I can truthfully say that I do not know one thing about.
it. The statement was taken from me. Dr. Gibson had left
the house five minutes before the man came, and my mother
.
was sitting right there.
"Q. Do you deny having made such a statemenU
"A. I don't deny having made such a statement, no, sir, but
I cannot recall it.''

30'"'

*"William B. Gibson (Direct Examination, R., pp. 272,
273):

'' Q. Did Mrs. Alle11swortb, then, make to you a statement
that she did not see the truck hit the wagon, and did not see
it before it llit the wagon f
'' A. :Mrs. Allensworth told me that she didn't see the truck
hit the wago~, and she said that she didn't see the truck at
any time before it hit the wagon.

'' The Court: Of conrse, the jury will understand that is
not primary evidence. It is merely for the purpose of contradicting Mrs. Allensworth.''
Anna Zimmerman ( Croi~s Examination, R.~ p. 60) :
"Q. Did you ever sec them wave handkerchiefs at any approaching cars?
"A. I did.
'' Q. Did they wave handkerchiefs for this approaching
truck?
"A. Well, I don't know, because I wasn't particularly
there to see whether thev were wavin2' handkerchiefs or not.
We saw a truck comin.Q, <ln<l it fri.qhte'ii.ed us so. ,ve felt like
it was going to l1it us, and I don't hardlJ/ rMnember wha.t happened.
"Q. Why did you feel tlla t truck was going to hit you?
'' A. Because my son told ,111,e it was com-ing 11ery fast and
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it was getting closer all the time, and it seemed like it was
coming right for us.
"Q. Who is your so11 7
'' A. Joe Zimmerman.
'' Q. Well, now, at what would you estimate the speed of
this truck?
'' A. I be()' vour pardon;
"Q. Do
think you can estimate the speed of this truck?
"A. No, I don't thfok I could, truthfully, because I don't
know very much about speed."

y~u

31 8

"'Joe Zimmerman (Direct Examination, R., p. 67):

'' Q. From the .time you saw tlie headlights coming over
the hill nearest you until it collided with the wagon., was the
truck being driven fast or slow?
"A. It was driven 'Very fast.
"Q. What makes you think that it was being driven fast?
"A. ell, from the time I saw it until it hit us it wasn't
very long. It must have been going very fast; it got there so
quick.''

,v

Florence B. Keyes (Direct Examination, R., p. 82):

"Q. Was the truck that struck the Kincaid wagon being
driven at a fast or slow rate of speed at the time of or before
the time of the collision?
"A. I would say a fast rate of speed.
'' Q. Why would yon say it was being driven fast?
"A. Because from the time I noticed it until it hit it was
just a matter of seconds, it seemed to me. I know it wasn't
long.''
Albert F. Anderson (Cross Examination, R., p. 97):

"Q. Do you recall having testified in this language: 'I
don't think he was coming at a rapid rate of speed because
he stopped immediately'l
"A. No, I don't reca11; frankly, I don't recall what I said
at that time. It has been pretty nearly two years. I do recall, however, that I had to run back to get to the truck. He
stopped in the rear of our wagon."
James Di Zerega (Direct Examination, R., p. 101):

"Q. Would you say the truck was running at a rapid rate
of speed or a slow rate of speed 7
.
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'' .A. In my judgment it ·was going fast. .
'' Q. Why do you judge that 7
'' A. Well, from the time I saw the lights and from the time
it hit the wagon behind us."
a2s

,:;,James Di Zerega (Cross Examination, R., pp. 102,

103):
"Q. Mr. Di Zercga, you testified thnt the truck was travelling fast, because of the time when you saw the light until it
hit the wagon. ,vhere was the truck, then, when you first
saw iU
".A. I didn't see the truck. I saw the light. I couldn't
see the truck.
'' Q. Where were the lights 1
"A. Coming over· the hill beyond Kincaid's gates from
me.
'' Q. Did yon watch the progress of the truck down the
highway'l
"A. No.
"Q. Did you look back any more Y
''A. No.
"Q. You were occupied with your driving of the horses?
'' A. That's right.
'' Q. They were spirited J1orses 'I
"A. Well, they were farm horses. They had a little life
to them.''

Edward J. Orme, Jr. (Direct Examination, R., p. 110):
"Q. Do you know how fast that truck was traveling'?
"A. I couldn't say definitely, but it seemed like h.e was going quite fast.
·
"Q. How do you judge that'l
"A. Well, having a truck of my own, I can tell when a
truck is making quite good time by the roar of the motor,
from my own truck.
"Q. And is. that how you base you estimate of speed of
this truck?
"A. Well, that fact, and the fact that it took him quite a
ways to stop.''

(Cross Examination, R., pp. 11.1, 112):
"Q. ,Vhat do you call a hig-h rate of speed 'I
~' A. I think anything over forty or forty-five, fifty.

.
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" Q. Could a truck being run at forty to forty-five or
fifty miles be stopped in its lengtl1 i
"A. I wouldn't think so, no.

33*

0

"Q. You spoke a moment ago and said that you gauged the
speed by the distance the truck travelled after the collision.
Tell the jury what that distance was.
"A. Well, I think it was about, oh, I clidn 't mea,(l·ure it, b,ut
I think it was around tl1irly-sev(m, /eet, as I recall. I m,ea,i
as I have heard some people say who have mea.mred it."
Earl W. Adams (Direct Examination, R., pp. 119, 120):
~ 'Q. When did you first notice those lights 1
'' A. I believe as they came over the furthest hill from ue.
That would have been about the second hill. I believe.
· "Q. Just explain to the jury what you saw with regard to
those lights.
"A. I saw the lights of this vehicle coming over the second
hill and I kept watching them because it seemed like they were
coming pretty fast, and I never took my eyes off of them: because I could hear the motor of the vehirle and it was making
a very loud noise, a kind of roar like, like it was coming at a
fast speed, so I put my eyes on it, and when I saw it coming
over the hill nearest us I still saw the lights, and they were
bearing right on down on us. It lit up all of us."

Kenneth Lambert:
This witness testified over the objections of counsel for
the defendant as to tl10 speed of the truck at the Goose Creek
Tavern (R., pp. 139, 148) ; that he thought the truck was
travelling at a high rate of speed (R., p. 148) approximately
1.3 miles from the scene of the collision (R., p. 196), (Cross
Examination, R .., pp. 154, 155):

"Q. ·wen now, what was the speed that you estimated that
at, by the roar of tl1is motor?
"A. I didn't tell you how fast it was running. I didn't estimate any speed.
3411
*"Q. You didn'U
"A. No, sir.
"Q. Now estimate it.
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''A. I don't know. I told you that. He asked me how fast
I was driving.
"Q. You said you got a good look at it when it came across
the Goose Creek bridge, and you saicl it was going very fast,
and you knew it was going fast bC>causc of the way the motor
roared. Now give us how fast it was going.
.
"A. It is impossible. There isn't a man in the world can
watch a vehicle go by and ten you how _fast it is going.''
James C. Fleming (Cross Examination, R., p. 199):

"Q. Do you recall being asked a qm~stion by Mr. Harrison,
the Commonwealth's Atto1·ney, at that inquest: 'Have you
any reasonable estimate of how far it proceeded after it
struck the wagonY' ('It' tllere referred to the truck).
'' A. How far the truck went after it struck the wagon t
"Q. Yes.
"A. I would imagine it went as far as, ob, ten feet.
"Q. Did you not, at that inquest., in reply to the question
I have just read to you, state, 'It stopped immediately, in
maybe four or five feet'?
"A. I don't remember, sir.
'' Q. You don't remember Y
"A. No."

In Keen, v. Harmon, .... Va ..... (:March 5, 1945), 33 S. E.
(2d) 197, Justice Hudgins, speaking for the Court, said:
"Use of the word 'fast' in reference to the rate of speed
on the highway is a relativ~ and indefinite term. The rate of
speed may be fast to one person and slow or moderate to another. As used by the witnesses in this case, the words is
too indefinite to convict the operator of the truck of even
simple negligence.''
35 8

*(B) The Defendant's Truck Meetin,q An Approaching
Car at the Time of the Collision:

The testimony of the witnesses for the plaintiff as to
whether tlie truck met an approaching car immediately prior
to the collision, is very confusing., some of them expressing
positively that there wa~ ~o traffic going in the opposite direction of the truck at the time of the collision or any time near
it; other stating that there was a car which met the hay wagon
traveling in an opposite direction before or as the hay wagons
came down the first hill east of the Kincaid gate. Mr. Wil-
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liam B. Honeycutt, the driver of the defendant's truck, states
positively there was an approaching car (R., pp. 287, 291);
and Mr. E.G. ,varncr states with positiveness that there was
a car traveling in an easternly direction (R., p. 261):

'' Q. On the return trip from Goose Creek Tavern to Lees.burg that night, just immediately prior to the accident, was
there a car travelling in an ea sternly direction?
"A. Yes, sir."
Here follows the testimony of plaintiff's witnesses as to
whether the defendant's truck met an approaching car at
the time of the collision :
Nellie B. Allensworth (Direct Examination, R., pp. 22, 23):

"Q. As you drove up the incline just east of the Kincaid
gate, will you please state whether you observed any traffic.,
or the lights of any traffic, approaching from the east travelling west?
'' A. No, I did not.''
Then Nellie B. Allensworth was recalled by the plaintiff
(R., p. 201) on the second day of the trial:

*'' Q. I don't believe we asked you wl1en you were on
the witness stand yesterday whether an automobile
passed the Kincaid wa.qon just prio1· to or about or at the
time of the collision, .Qoi11,<J from, the west toward Goose Creek
Tavern, while the Highway Express Lines truck was within
your view.
"A. No, it did not."
36*

Anna Zimmerman was called by plaintiff on the second day
of the trial (R., pp. 156, 157) :

"Q. ~Irs. Zimmerman, yesterday when you were on the
witness stand we omitted to ask you whether, at the time of
the collision, there was an automobile passing the wagon, or
that had just passed it going in an easterly direction~ while
the truck of the Highway Express Lines was in your view.
"A. You mean by 'easterly' a truck going opposite to the
way we were going?
"Q. Truck or car.
'' A. No, sir; there wasn't a11ytl1it1tJ tJOssetl us."
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Nan Lin Kincaid (Direct Examination, R., p. 76):
"Q. ·wm you please state whether you saw that wagon as
it returned from Goose Creek Tavern that night about eleventhirty or twelve o'clock?
'' A. I saw it once. I couldn't say whether it was that
wagon or both of them, as a car passed them on the ea.st .':ide
of tlie brulge.,,

Nan Lin Kincaid was called by plaintiff on the second day
of trial (R., pp. 204, 205):
"Q. Mrs. Kaincaid, when you were on the stand yesterday
we neglected to ask the question as to whether or not, at tlte
time just prior to, or a-t the time of, the collision between the
Hilghway Express Lines truck and yom· wagon, there was a
car passing going from Leesburg toward Goose Creek Tavern
that you saw.
~' A. No, sir.
37*
"Mr. Hall: You may take the witness.
"The Court: My recollection is that she did testify
on that subject.
"Mr. Hall: I had no idea she testified on it.
''The ·witness: ,"\TJmt I said yesterday, the car had passed
them on the hill going toward Wasl1ington on the east side
of the bridge. That is wlicn I saw the wagons, from the light
of the car that had passed them on the east side of the bridge.
The car was going np the l1ill. The truck wasn't in sight
then.''

Florence B. Keyes (Cross Examination, R., p. 88):
"Q. About the time of, or just immediately prior, to this
accident, did you meet a car?
'' A. Do you mean going west f
'' Q. Going east.
"A. Well, not at the time of the accident, no, sir. There
were several cars-you menu going east-there were several
cars coming west that passed our wagon, and l don't remember of miy goin,q east.''

Albert F. Anderson (Direct Examination, R., p. 93):
"Q. As you approached the Kincaid gate, do you recall
having seen the lights of a vehicle approach from the back
going toward Leesburg?
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''A.· No, I was looking out over the field. I didn't see anything of the highway at all.
"Q. Did you notice the lights of n11y vehicle · before the
collision occurred 'l
"A. No."
James Di Zerega (Cross Examination, R., p.104}:

"Q. Did you see a car going east which passed this last
hay wagon just prior to the ar.cide.nt?
"A. No, sir.
8
38 8
" Q. There wm: no car?
"A. Not so far as I know, there wasn't.:''
William B. Gibson testified on direction examination (R.,
p. 273):

"Q. Do you recall that Mr. Di Zerega told. us that there
was a boy in this house then by the name of Benjamin Franklin Jackson 7
"A. Yes, sir.
"Q. And that this boy had to ,qet a pon11 at the Kincaid
gate, and that he had to wait be.fore he aUg1ited fro in the
wagon for a car travellin,q east?
"A. Yes, sir. 11fr. Di Zere,qa toltl -us that."
Edward J. Orme, Jr. (Direct Exnmination, R., p. 109):

"Q. Do you remember seeing any ligl1ts pr.ior to the collision Y

.

"A. ,T:Vell, there ttJas a car that passed us just as we started
to come down the hill, be.fore we approaclzcd the Kincaid ga.te
-'way before, I mean. It wns a bcmt, oh., a quarter of the
. way down the hill, down tlie first hill, and then we took the dip
and went up to Kincaid's."

Earl W. Adams (Cross Examination, R., p. 129):
'' Q. Did you know whether there was any car tra·velling

east prior to the acr.ident?
"A. No, sir."
Benjamin F. Jackson (Direct Examination, R., p. 134):

"Q. At that time were there any cars coming toward you
from the direction of Leesburg, going in an easterlv direc~I
•
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"A. The1·e was not, as far as I know.
'' Q. Did you look f
'' A. Yes, sir; oh, yes, first, before I jumped.
39•)
*" Q. There wern no cars coming from toward Leesburg?
"A. No, sir.''
(Cross Examination, R., pp. 137-138):

"Q. Don't you recall telling me that you had to wait to
cross to the other side of the road because the1·e was a car
travelling in an easterly direction! ·
"A. Not when I got ready to jump, no, sir. You asked me
about meeting a car, and I told you we bad met several cars
but not at that time. I told you we had met several cars,
and the last car, as well as I remember, that we met, it was
somewhere along in the flat before we ever got to Mr. Kincaid's gate, and you asked me three times that same question
and wanted me to say yes.
"Q. And do you also recall describing in detail to me that
you stood in the road, and after the car liad passed, bad
watched this car, which was travelling east, pass by the hay
wagon, and this approaching car f
·
"A. Repeat that, please.
"(The reporter read the pending questio.n.)
'' A. I told you I didn't stop from the time I jumped off. I
told you the first thing I knew, I jumped off and kept going.
I knew the truck was coming, and one or two hollered ''\Vatcl1
out!' and I went to look around, and about that time the truck
hit the wagon. I was acroRs the road, right in tl1is funnel
shape. You asked me that same question three times down
on my porch. The third time I told you I wasn't going to
say yes.''
William B. Gibson testified on direct examination (R., pp.
273, 274):
"Q. At that time, do you remember we interviewed l\Ir.
Benjamin Franklin ,T ackson, and where 7
"A. As soon as we left ~Ir. Di Zereg·a, we went right around
to the front porch of the honse and inquired for ~fr. Jackson.
and ).Ir, Jackson came ont very shortly, and we all three sat
on the porch and talk(>d.
40 8
,wQ. Did Ilf r. ,Jack1wiz tell w1 that thet'e was a. car
travelling east ;iust immediately prior to the accident'/
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"A. Yes, sir. He was 11er11 definite about that. I remember he said that he had to wait for th-is car to go past before
he jumped off the ,va.gon a,nd started across the road to get
the pony.''
Joseph A. Kincaid {Direct Examination, R., pp. 162, 164,
165):
"Q. Will you please state whether you met a c~r tro.ve.Uing
east on your way back from the Tavern at any time?
"A. Yes, ·we met some. 1Ve met one coming down the 1,,ill
east of my gale. I would sa11 ·we was, oh, two-thirds of the.
way down, to the culvert. when we met one.
"Q. Did you meet any cars travelling west that passed you
before you got to your gate 1
"A. Yes, sir; there were quite a few. I wouldn't like to
say how many. I never counted them. There was quite a
few.

"Q. Where was your wagon at the time you noticed this
truck come over that bill?
'' A. My wagon was on the right-hand side of the road, just
east of my gate about 100 feet, sir.
'' Q. When you noticed this vehicle that struck you come
over that hill east of your gate, was there any other vehicle
travelling· east toward Washington that obstructed the road
in any wayY
"A. No, sir.
"Q. Was there any vehicle within Right travelling east at
that time?
"A. No~ sir; I didn't see any, sir.''
James C. Fleming {Direct Examination, R., p. 195):

"Q. Will you please state whether or not there were any
cars lighted travelling toward ·washington that passed these
wagons, that met and passed these wagons, at the time this
truck was approaching from the east?
"A. No, tlterc was none."
41 8

*(C) Light Clothes Are Not a Re.flectin,q Surface:

The Court's attention is called to the droning of the witnesses for the plaintiff as fo the description of the clothes
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· worn by the peop]e who were on the Kincaid wagon. Men
and growing boys who could not estimate how many people
were on the wagon or were unable to estimate distances, always knew what kind of clothes the people on the Kincaid
wagon wore (See R., pp. 24, 26, 56, 69, 82, 90, 101., 102, 108,
119, 159, 188) :
Nellie B. Allensworth (Direct Examination, R., p. 26):

'' Q. Did you notice how they were dressed 1
"A. They were the pin boys. They had on white summer
clothes, light summer clothing.''
Anna Zimmerman (Direct Examination, R.~ pp. 56, 57):

"Q. What kind of clothes were the people wearing1
'' A. Light summer clothes.
'' Q. Did you notice how the peop]e on the back of your
wagon were dressed, whether they were in dark or light
clothes7
~'A. They were young boys, and they had on light summer
thmgs. ''
Joe Zimmercan (Direct Examination, R., p. 69):

'' Q. How were they d1·essed 1
'' A. Some of them had white clothes on. It was summer
time; they were wearing Jight clothes.''
Florence B. Keyes (Direct Examination, R., p. 82):
'' Q. How were the people dressed on the Kincaid wagon 1

'' A. Well, an of them had light clothing on. Several of
them had on white blouses; there were several light pink
dresses. They were light type of colored dresses.''
42 41

*Albert F. Anderson (Direct Examination, R., p. 90):

'' Q. How were those people dressed 7
"A. Well, it was warm weather. They were dressed in
summer clothes.'' .
James Di Zerega (Direct Examination.~ R., pp. 101, 102):

"Q. Did the ligl1ts from that approaching truck shine on
the wagon and make the objects clearer, the people clearer·?

Supreme Court of Appeals of Virgir1iu

34

'' A. Yes. 1\Iost of them had on white clothing of some kind, ,
and you could see them all.
e

..

•

'' Q. Did you testify as to how these people were dressed
that were on these two wagons 'i
"A. Can I'l
"Q. Yes.
"A. I can say a good many of them had on white shirts and
white dresses. That is about nll I know."
Edward J. Orme, Jr. (Direct Examination, R., pp. 107,
108):

'' Q. Did· you notice how these people were dressed 7
'' A. The majority of them had white shirts and white
dresses on, because it wus such a warm night and nobody had
their coats on."
Earl vV. Adams (Direct Examination, R., p. 118) :
"Q. How were the pcopfo dressed on that occasion?
'' A. Most of us hud on white clothes. I had a white sliirt
. on; my wife had a white blouse, and there were several boys
on the back of the wagon. They all had white shirts. Mr.
Fleming had a white shirt.''

43 8

lo'Joseph A. Kincaid (Direct.Examination, R., p. 159):

"Q. How were these people dressed t
"A. Well, in that time of the year~ summertime, they were
all dressed in summer clothing. A lot of them had wl1ite
shirts on, and men did, and the women wore white summer
dresses, and some of them had white skirts, some white
blouses and dark skirts, and things like that. TJ1ev were
light clothes.''
·
James C. Fleming (Direct Examination, R., p. 188):

"Q. ,vm you please state bow the people on the Kincaid
wagon wer() dressed-that is, the color of their clothes 7
'' A. 1\fost of them had on white clotht?s, light clothes, white
shirts, white suits nnd wl1itc wnists."
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(D) The Drii•er of Defendant's Truck Did Have a Proper

Outlook:
The Court should constantly keep in mind that from the
top of the second hill, that is the hill furthest east from the
Kincaid., was 1,709 Feet (R., p. 243). The top of the first
hill east of the Kincaid gate 1,009 Feet (R., p. 24:1), and from
the trough of the first hill east of the Kincaid gate up the
knoll or elevation to the Kincaid gate was 4:-39 Feet.
Joseph A. Kincaid places his wagon 100 Feet east of the
Kincaid gate when he first saw the truck "when it topped that
hill" east of the Kincaid gate (R., p. 164).
.
It would seem most logical to plaC'e the pomt of contact
of the truck with the hay wagon at the place where the skid
marks show up in Defendant's Exhibit 3, and is shown on the
plat (Defendant's Exhibit 7), at Station 15 + 71.
44 8
1$Section 2154142 (a) (b) (c) of the Virginia Code 1942
(1\Iichie), requires that multipe beam head lamps shall
be of sufficient intensity to reveal persons and objects at least
350 feet Feet ahead and one lower non-glaring distribution
of lights shall be provided, and that "all road lighting beams
shall be of such intensity as to reveal persons and objects at
least 100 Feet ahead.
The lights on the truck had been duly tested on the day of
the accident and were focused in accordance with the Code of
Virginia (R., pp. 229, 230, 233).
By the testimony of the witnesses for the plaintiff, the reason " 7illiam B. Honeycutt, the· driver of the truck., did not
have a proper lookout was: the lights shone down upon tl1em
from his truck and he sl10uld have seen them.
If the lights on- the defenrlant 's truck were of the intensity
which the plaintiff's witnesses would lmve the Court believe,
they would have b~en such powerful lights that William B.
Honeycutt with his truck would n~ver have gotten out of the
City of ·washington, much l<'ss very near tl10 town of Leesburg, before he would have been run in by some motor vehicle
officer for improper glarin~ lights. Its intensity would have
been as near revealin~ as the light "which shined about him"
was to a traveller which was bound from Jerusalem to Damas- ,
cus in Biblical days!
Here follows the testimony of the witnesses as to how the
lights shone upon the hay wagon:
45•

•Nellie B. Allensworth (Direct Examination, R.., pp.
23, 24):

I
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'' Q. Do you remember whether there were any rises in the
road, or small hills, east of the hill you were driving up?
'' A. Yes, there is.
"Q. How many were within your view at that time, would
you say? How many hills ,vere there 1
'' A. ell, I would say two.
"Q. ,vhen you first observed the lights of this approaching vehicle, over which hill was it travelling?
'' A. Over the first hill.
''Q. ·which do ~·ou mean by the first hill?·
"A. ell~ the hill farthest back from us.
'' Q. The hill furthest cast 1
'' A. That's right.
"Q. ,vere these lights easily discernible?
"A. Yes, sir.
"Q. Will you please state whether the way upon which you
were riding, and the wagon also in front of you, were illuminated by these lights as they came over that first hill?
'' A. Yes, they were.
"Q. Tell the jury in what way, how they were illuminated.
1\7hat caused them to be lighted up Y
"A. ell, it was the lights from the truck, I suppose, coming down the hill, would cast a ray right down on the wagons,
and you could see the people in the front wagon plainly, and
the people in our wagon you could see.''

,v

,v

,v

Anna Zimmerman (Direct Examination, R., p. 57):

"Q. Did you notice whether the wagons were illuminated
by the light from this vehicle as it approached?
"A. Well, we could distinguish objects on there. It looked
to me like you would tell that-it showed people up riding,
and light colors being shown, made vi8ible.
46 8
e" Q. How far back did you notice tlmU How far
back was tl1e truck when you noticed people were shown
up by the light of this truck Y
'' A. Do you mean the people" Q. Of the wagon?
"A. ·wen, it was quite a ways, I don't know exactly."
Joe Zimmerman (Direct Examination, R., p. 67):
"Q. ,\Then did you first see the light from that truck?
"A. Well, wl1en it was a couple of hills away from us I saw
the beam of it.
Q. Did the headlights from that truck at any time show or
illuminate the people on the wagon?
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'' A. Yes, sir, they did.
"Q. At what point did that begin?
'' A. ,veil, when it was over one hill, when it came to the
top of a hill, we were on top of one~ and the headlights showed
on it, on the wagons."
Nan Lin Kincaid (Direct Examination, R., pp. 77, 78):
(This witness was sitting by a window in her home about
a quarter of a mile away.)
·
\

'' Q. You say that you saw a vehicle with headlights approach this wagon from the east g'Oing ,~est, is that true Y
'' A. Going toward '\Vashington; that is the one, when it
passed them 7
"Q. Yes.
"A. Yes, I saw tho wagons when the car passed them going east, that car was.
''Q. I see.
"A. That is when I saw the wagons.
0
47°
"Q. Then did you see them when a car drove up back
of them7
"A. Yes.
.
"Q. How far was this car back of them when you first noticed iU
"A. It was on top of the hill.
'' Q. '\Vhich hill do you mean?
'' A. I mean the hill closest to the bridge.
'' Q. Could you see the wagons from the reflection of these
lights7
"A. Yes.
''Q. From where you were sitting!
''A. Yes.
"Q. How plainly could yon sec them 7
'' A. I couldn't distinguish people, but I C'ould see the white
horses and the ligllt dresses, and objects that way. I couldn't
see the people.''
Florence B. Keyes (Direct Examination, R., pp. 81, 82):
'' Q. Where were tl10se lights when you first saw them Y
'' A. I first noticed tllem as they came up the hill, up over
the hill, a little beyond.
"Mr. l\foore: I didn't get that answer.
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"The Witness: Up over the hill, as the truck came over
the hill.

"By Mr. Hall:
"Q. Do you mean the hill east of the bridge beyond :Mr.
Kincaid's gate!
"A. Yes, sir.
"Q. At that time did the lights from the truck show on
either or both of those wagons f
"A. As the truck came down, after it reached the crest of
the hill, tbe wagons showed very plainly in the lights."
48*
94:)

t)

Albert F. Anderson (Direct Examination, R., pp. 93,

"Q. Did you notice the lights of any vehicle before the collision occurred?
"A. No."
James Di Zerega (Direct Examination, R., pp. 100, 101 :)

"Q. Did you see any lights from that truck before the collision?
"A. Yes, sir.
'' Q. When was the first time you saw those lights?
"A. Well, we were about at Kincaid's gate, and I noticed
the lights of the truck, or whatever car it was, coming oveJ.·
the hill. Tben I got 'way over and before I1ardly I could pull
out of the road it seemed like I heard the crasb back tbere."
Edward J. Orme, Jr., who was sitting on top of a Coca-Cola
stand situated about middle way of the Orme wagon, who
had a better position than anyone to see about lights, did not
testify as to the lights of the approaching truck (Direct Examination, R., p. 111).
Earl vV. Adams (Direct Examination, R., pp. 119, 120):

"Q. Now, as you approached the Kincaid gate, will you
state whether you noticed the lights of any vel1icle approaching from the east, travelling towards Leesburg?
"A. Yes, sir; I noticed lights from a vehicle coming from
the east towards us.
"Q. When did you first notice those lightsj
'' A. I believe as they came over the furthest hill from ui;:.
That would have been about the second bill, I believe.
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"Q. Just explain to the jury what you saw with regard to
those lights.
'' .A... I saw the lights of this vehicle coming over the second
hill and I kept ,vatching them because it seemed like they
were coming pretty fast, and I never took my eyes off of
them, because I could hear the motor of the vehicle and
49* it was making a very loud noise, a kind of ;;roar like, like
it was coming at a fast speed, so I put my eyes on it,
and when I saw it coming over the hill nearest us I still saw
the lights, and they were bearing right down on us. It lit up
all of us.
"Q. And you say when it came over the hill they lit over
the wagon?
'' A. Yes, sir.
'' Q. You say you kept your eyes on these lights from the
time they came over that furthest hilH
''.A... Yes, sir.
'' Q. Will you please state whether they were bright lights Y
"A. Y cs, sir, they were bright.
"Q. \Vere those lights at any time dimmed 1
"A. No, sir.
'' Q. Were they dimmed at all before the collision f
"A. No, sir."
Benjamin Franklin Jackson (Direct Examination, R., pp.

132,133):
'' Q.
"A.
"Q.
'' A.

You saw lights from a truck coming from the east?
Yes, I did, coming west.
Going west?
Yes.
'' Q. W11ere were those lights when you first saw them 1
'' A. "'\Vell, it hadn't come over the hill much, I don't know,
maybe ten or fifteen feet. .
"Q. ·which bill do you refer to?
'' A. I am ref erring to the second, the last hill.
8
50 8
"Q. The last hill, the last hill nearest to the Kincaid
gate]
"A. Ycs, sir.
"Q. Did the lights from that truck show up on the wagon
on which Mrs. Fleming was riding]
"A. Well, I couldn't say exactly, but it did on ours. When
the truck came over the hill, of course, it was above our wagon,
but as the truck went down the hill the lights came down on
our wagon.
"Q. And the wagon in which Mrs. Fleming was riding was
immediately behind you f
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"A. You could see the other wagon very well, and both
horses."
Joseph A. Kincaid (Direct Examination, R., pp. 163, 164):
"Q. Before this accident occurred, did you notice the lights
of the vehicle that later struck you, before it got to your
wagon!
"A. Yes, sir. I noticed the reflection through the sky, tllr,
lights from a car, some vehicle or something that was reflected to the sky before it even came in sight, and then when
it topped the hill the lights shown on me and I glanced at it
over my shoulder.
"Q. Could you see the lights J
"A. I just glanced at it. I could see it was a car or a truck
because it had marker lights on it. First I thought it was u
bus, with the marker lights, and then somebody said something about 'Here comes a truck', or something. That wa~
all. I just glanced at it over my shoulder.·
"Q. About where was that vehicle when you noticed it?
"A. That vehicle was directly on the hill cast of my gat,•,
east of where the accident happened, on top of my hill.
"Q. Where were you at the time you noticed it?
"A. I was just a little ways east of my gate, I would sa)·
around one hundred feet, sir.
"Q. Did these ligl1ts, when thev came over the hilJ, light
up the vehicle on which you were i·iding7
"A. Yes. You see the lights from the truck, when I first
noticed it, were up in the sky, and as they came over the hill
they came down on my wagon and come on in front of me.
Wben they came down the hill they hit us practically the
51.; whole time,, because you could (~see the road as plainly
as could be and you could see the wagon in front of you,
sir.
.
"Q. That was when it topped that hill east of your gate·t
''A. "Y'es, sir.
'' Q. Could you recognize the people on the wagon iu front
of you from these lights as they came down on the wagon 1
"A. I could have, sir, I believe, sir.
"Q. Where was you~ wagon at the time you noticed thif.l
truck come over that lull?
"A. My wagon was on the righ.t-hand side of the road, just
east of my gate about 100 feet, sir."
James C. Fleming (Direct Examination, R., p. 191):
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. HQ. Did you see this vehicle that later struck you 1
"A. Yes, sir.
4
' Q. Did you see it before it struck your wagon 7
"A. Yes, sir.
"Q. Can you state approximately where it was when you
first noticed the lights 1
"A. Well, when I first noticed the lights they were on the
second hill east of the accident.
"Q. As that vehicle came over that hill, did you notice the
lights clearly or not 1
·''A. Yes, I noticed them clearly.
''Q. Will you please state whether at any time after you
noticed these lights come over the second hill the wagon and
people on it were lighted up from those lights f
"A. Very distinctly, yes, sir.
52~
~,' Q. Did you see the people ·on the front wagon as a
result of these lights being thrown on the wagon 1
'' A. No. I wasn't watching the front wagon. I was watching those lights approaching us.
"Q. You were watching those lights approaching you?
"A. Yes, sir.
"Q. Will you please state whether you watched these lights
continuously after they came over the top of the second hill 1
'' A. I did.
'' Q. Will you state whether or not at any time they were
deflected down, or in any way dimmed '1
'' A. The lights weren't changed.
'·'Q. Did they remain on bright from the time you first saw
them come over the top of the second bill until they struck
the wagon7
'' A. They did.''
The reason the foregoing testimony is absurd, is: if the
Kincaid wagon is placed 100 feet east of the Kincaid gate
(R., p. 164), it would mean that William B. Honeycutt, driver
of the truck, by the lights from the truck 44 inches above the
road (R., p. 244) on the second hill cast of the Kincaid gate
at a higher elevation than the Kincaid wagon, would discern
objects 1,609 feet away (R., p. 243), very nearly one-third of
a mile and over one-fourth of a mile away; if the truck is
placed on the first hill east of the Kincaid gate, still on a
higher elevation than the Kincaid wagon, it would mean that
the driver of the truck by its lights would discern objects
900 feet away or over .17 of a mile away instead of the mandatory requirement of the statute that it should only dis-
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cem objects 350 feet away (1942 Virginia Code, 1Iichic,
@2154 (142) (a) (b).
All of the foregoing argument is upon the assumption thnt the lights of the truck were on multiple beam as
claimed by the plaintiff and his witnesses, whereas "\Yilliam
B. Honeycutt testified his lights were on dim because of an
approaching car, which would mean that his lights should only
discern objects approximately 100 feet away (R., p. 287).
Assuming the truck was traveling 25 miles an hour, only 9
seconds would elapse in covering 350 feet. If the truck was
traveling 30 miles an hour, only 8 seconds would elapse in
covering 350 feet. If the truck was traveling 35 miles an
hour, only 6.8 plus, seconds would elapse in cove1·ing 350
feet.
Is it not very apparent the necessity of all vehicles traveling on the road to have· a light or some reflecting surface on
tbe vehicle¥

53·~

Consider these two facts:
(1) A multiple beam is only supposed to pick up and discern objects at 350 feet, while a single beam is 200 feet, or a
deflected beam 100 feet (Virginia Code 1942, Michie, Section
2154(142) (a)(b);
(2) A motor travelling at. a lawful rate of speed, 35 miles
per hour, only 6.8 plus seconds will elapse from the time the
time the driver of the motor vehicle is able to see and discern
an object in front of it by the means of its own lights
54.; 'til the motor vehicle is upon the object. 8 0nly 6.8 plus
seconds to 9 seconds elapses from the time the driver
of the oncoming motor vehicle travelling from 25 to 35 miles
an hour could have seen the unlighted vehicle under perfect
circumstances and without any intervening circumstances,
until the oncoming motor vehicle is upon the unlighted vehicle. The ref ore, if there are any intervening circumstance~,
such as an approaching car with blinding lights, or a rolling
roadway which caused projected beams of lights to be deflected downwards or upwards, and a vehicle on the roadway
off to the side of the traveiled lane of traffic without anv
lights, then this unlighted vehicle in front of a motor vehicie
travelling in the same direction will in all probability not
come wthin the beams of the motor vehcle 's lights in order
that the driver of the same may see it.

The legislature, in its wisdom, bas seen fit to require all
vehicles on the roadway to carry lights in order to warn other
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vehicles upon the roadway that there is a vehicle on the highway, and in order that the safety of the traffic on the highway will not depend upon all vehicles becoming discernible
· within the headlights of an approaching or oncoming motor
vehicle.
nfr. William B. Honeycutt, tho driver of the defendant's
truck,. stated on cross examination that he could have seen
the Kincaid wagon if it had lights on (R., p. 318).
See Section 2154(141 (f) of the 1942 Virginia Code, Mihic,
as to the requirement of lights on all vehicles.
55* · ,,)In Twyman v. Adkin.s, 168 Va. 456, 191 S. E. 615,
.Justice Spratley, speaking for the Court, said:
"On account of the rolling condition of the road, the condition of the atmosphere, tlte color of the parked car, and its
position in the road, Adkins with a loaded milk truck had only
a few seconds in which to see, know, and realize the danger,
whether he was twenty-seven steps or thirty-seven steps
away. There was no evidence that Adkins was driving the
truck with other than ordinary care and prudence, or that
he saw, or could have seen, the parked car, situated as it was,
in time to have avoided the collision; and he was suddenly
confronted, without fault on llis own part, witl1 an emergency
through the defendant's inexcusable negligence, under the
most difficult conditions to avoid."
In Ferguson. v. Virginia Tractor Co., 170 Va. 486, 197 S. E.
438, .Justice Browning, speaking for the Court, said:
"This is not strange nor docs it necessarily excite wonderment. The night was dark. The truck was green and its
background was green. There were no lights to expose its
presence to view. The plaintiff dimmed his lights, as he
should have clone, and was blinded by the undimmed lighti;
of the car coming in close proximity to him.
"It is a matter of common ln1owledge that it requires an
appreciable interval of time before the eyes resume normality
after the retina, which is the sensitive membrane of the eye,
has been shocked hy a glaring light. Of course, there is no
help for this. It, with other existent circumstances which
have been referred to, satisfactorily accounts for the failure
of the plaintiff and others to see the truck and, in our judg·
ment, justifies the verdict of the jury that there was no con.
tributory negligence.
s

e

e
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"It was not legally incumbent upon tho plaintiff to stop his
car. We said in tl1e case of Howe v. ,Jones, 162 Va. 442, 174S. E. 764,765: '(~ * To hold as a matter of lmv that one must
come to a stop when lights interfere is to say that he must
not travel at night.' "
*)

56*

e{E) Tlie Yerdict of tltc Ju.ry Strains the Credulity of
the Court, and is Plai1lly Wrong.

In.Ramey v. Ramey, 181 Va. 377, 25 S. E. (2d} 264, Justice
.Holt, speaking for the Court, said:
"Of course the c\"i<lcnce relied upon must not strain the
credulity of the court; in short, it must fairly sustain the
verdict.''

It is submitted that when one considers the unchanging
physical facts of the case at bar, the credulity of the Court i:,:
strained.

In Smith v. Turner, 178 Va. 172, 16 S. E. (2d} 370, 136 A. L.
R. 1251, Justice Eggleston, speaking for the Court, said:
"Where a verdict is 'plainly wrong' it should be set aside!
even if it is supported by some evidence. Code #6363; Braswell v. Virginia Electric & Power Co., 162 Va. 27, 38, 173 S.
E. 365; Cawley v. Hanes, 173 Va. 381, 389, 390, 4 S. E. (2d)
376, 379.
.
"As was said in Forbes & Co. v. Southern Cotton, Oil Co.,
130 Va. 245, 259, 108 S. E. 15, 19: 'But with all the respect
that is justly due to the verdict of a jury, ancl which is freely
accorded to it, if there has been "a plain deviation from rigM
and justice",. even a court of law will not make itself a party
to such a wrong by entering up judgment on it.' Sec, also,
Ellison v. Hampton & Langley Field Ry. Co., 154 Va. 39, 45.
152 S. E. 373.
"Our conclusion is that the verdict here is plainly contrary
to the law and evidence and that it should be set aside and a
new trial granted under proper instructions on the issues
involved.''
We submit that to allow the verdict to stand would be a
plain deviation from rigl1t and justice.
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$THE SUl\fl\fARY.

To allow a witness to be examined concerning his employment by the insurance company which carried the liability insurance of the defendant, was a complete break down of the
rule that the jury should not be informed that the defendant
is protected by indemnity insurance.
The rule of evidence that opposing counsel might inquire
into the bias or prejudice of a witness was fully satisfied when
the witness, \Villiam B. Gibson, identified himself with the
defendant, a party to the suit.
To allow any questioning of the defendant's witness as to
wliether he was employed by the insurance company carrying
the liability insurance of the defendant, was irrelevant and
for one purpose and one purpose only, to advise deliberately
the jury that indemnity insurance was involved. Such was
prejudicial to the rights of the defendant.
The lower Court did not explain to the jury tl1e purpose of
admitting the evidence, thus the jury without any warning
instruction were free to attach any weight which they might
see fit as to whether this fact of indemnity insurance .had any
bearing upon the collision and as to the amount of damages,
if any, whicl1 was to be awarded against the defendant.
The action of the lower Court in admittin~ evidence as to
the speed of the truck 1.3 miles from the scene of the>
58* collision, refusing *the admission of evidence as to the
result of an experiment of the collision under similar
conditions, refusing Instruction No. 6 as shown in the record,
and that the damage allowed by the jury is excessive, are all
argued in defendant's (plaintiff in error) petition; the position of the defendant is set forth on page 25 through page 28
and does request the Court to consider tlle errors pointed
·
out.
It is realized the Court might hesitate to indulge in some
nicety of calculation and speed when it might appear to be
in contradiction of the general impression given by witnesses
who were involved in the collision.
However, we submit that there arc no niceties of. calculations which we set forth in argument. The uncontradicted
evidence as to the physical distance and elevation measured
by a Civil Engineer of the two hills east of the Kincaid gate
was the same the night of the collision as the day they were
measured.
It is not possible for lights from a truck to be of such intensity to light up objects that they may be discerned by a
driver of a truck which arc 1,609 feet, or 909 feet, in front
of the truck. Then this object, the Kincaid wagon, was on a
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place in the road of quite a different elevation from the dcf endant 's truck and, in fact, this difference in elevation continued until the truck was almost upon the Kincaid wagon.
Furthermore, by the testimony of all the plaintiff's wihlesses,
the Kincaid wagon was not in the regular westbound lane oi'
traffic, for the truck which was coming from the east,
59° but ,vell off to 0 the side of the road. This placed tht>
Kincaid wagon outside of any direct rays of the truck':.;;
lights which could have focused on it.
In spite of the inadequate sight distance which confronted
. William B. Honeycutt, throug·h no fault of pis own, there wa~
an unlighted vehicle on the road in front of him which wai;i
only partially within his lane of traffic and there was an ap
proaching car well up on the center line of the roadway.
It is submitted: The defendant's driver was driving with
all tho care and prudence which the law required of him, well
within the lawful speed limit and was keeping a proper lookout.
'
The driver, when confronted with an emergency through
no fault of his own, acted in such a manner as only an alert.
careful and skillful driver using the best of judgment could
Jmve sl1own.
The plaintiff has not shown by the preponderance of reasonable evidence that the defendant was guilty of negligence.
CONCLUSION.
From what has been said, it is submitted that tlle lowCJ·
Conrt erred in admitting evidence that the defendant carried
liability insurance, which evidence was irrelevant and prejudicial to the 1ights of the defendant; erred in its ruling as t<'
the admissibility of evidence to show the speed of tlie truck
some distance from the scene of the collision; erred in not
permitting the evidence to be introduced as to the resuUof nn
expeiiment of the collision under similar conditions:
60e erred in not 0 granting Instruction No. 6 of the defen<lant concerning the management and control of the Kincaid wagon by the plaintiff's decedent; erred in overlooki111,!'
the motion of the defendant to set aside tl1e verdict for said
defendant and grant a new trial; and erred in rendering judgment against your petitioner, Highway Express Lines, Inc.
WHEREFORE, your petitioner prays this Honorable Court
to grant it a writ of error and snperseileas to the order of
February 7, 1945, entered herein and the judgment complained of may be reversed; and this Court will enter final

/
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ment in favor of the def ndant, yom· petitioner, and render
such other relief as tlie 1 ature of its case may require.
Copy of this petition w s mailed to Mr. Stilson H. Hall and
:Mr. J. Sloan Kuykendall,! opposing counsel in the trial Court
on the 11th day of June, 1945.
This petition, together Jwith the record in this case, will be
presented to Justice Geo;rge L. Browning.
Petitioner desires to adopt this petition as its brief.
Res~ectfully submitted,
I

HIGHWAY EXPRESS LINES, IKC., Petitioner.
By MOORE & "\iVIULIANIS,
Berryville, Virginia,
I
Attorneys for Petitioner.
1

I

*)Ve, J. F. Moore and A. Garland ,villiams, Attorneys at law, practi~ing in the Supreme Court of Appeals of Virginia, do certify that in our respective opinions
it is proper that the judgtnent and decisions complained of in
the foregoing petition should be reviewed by said Court.
61*

I

; J. F. MOORE,
i A. GARLAND "WILLIAMS.
Received 6-12, 1945.
G. L.B.

October 8, 1945, writ of error and supersedea.s granted by
the Court. Bond $14,000;

l\L B. W.
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RECORD
In the Circuit Court of Loudoun County, Virginia.
James C. Fleming, Administrator of Margaret C. Fleming,
Deceased, Plaintiff,

v.

Highway Express Lines, Inc., a corporation chartered under
the laws of the State of Delaware, Defendant.
Law No. 361.
Leesburg, Virginia
:Monday, February 5., 1945
The above-entitled cause came on for hearing at ten o'clock
a. m. before the Honorable J. R. H. Alexander, .Judge of the
Circuit Court, and a jury consisting of the following: Joshua
Fletcher, B. W. McKimmey, Dyer Gum, W. B. Curtis, S. A.
Chamblin, H. R. ,vortman, Lytle J. Baker.
Appearances: J. Sloan Kuykendall, Esq., and Stilson H.
Hall, Esq.~ for the Plaintiff;
A. Garland Williams, Esq., and .Joseph F. Moore, ~]sq.,
for the Defendant.
page 2 ~

PROCEEDINGS.

Mr. Williams: l\Iay it please the Court., may the witnesses
be called first, please?
The Clerk: The following witnesses lmve been summoned
for the Defendant: Hugh G. Peters~ Walker lfoC. Bond, ,vm.
Beach Honeycutt, V. Du Cellier, G. E. ,varner, G. P. Boyel,
Dr. John A. Gibson., Franklin Jackson, Joseph A. Kincaid,
Earl W. Adams, Wm. B. Gibson, Howard B. Gill.
The following witnesses lmve been called by the Plaintiff: Nan Lin Kincaid, James G. Di Zerega, Benjamin F.
Jackson, Albert F. Anderson, Florence B. Keyes, Nellie B.
Allensworth, Kennetll Lambert, Anna Zimmerman, ,Toe Zimmerman, Joseph A. Kincaid, Stanley Greene, Jr.~ E ..J. Orme,
Howard Leigh, Earl W. Adams, Dr. ,John A. Gibson.
l\Ir. '17'illiams: :May it please the Court, I would like to
make a motion that the witnesses be excluded.
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The Court: \Ve do not have a place in the world to put
them, Mr. \Villiams. There are too many of them.
page 3 } \Ve have only a small room that would not begin
to l10ld them.
I think I will have to overrule the motion on account of
the necessities.
:Mr. "Williams: May it please the Court, may we note an
exception?
The Court: All right.
OPENING STATEMENT ON BEHALF OF 'l'HE
PLAINTIFF.
Mr. Hall: Gentlemen of the Jurv: I am associated in the
trial of this case with Mr. J. Sloan Kuykendall, Attorney at
Law of 'Winchester, Virginia. This is what is known as a
common law action, hroug·ht by James C. Fleming, Administrator of the Estate of Margaret C. Fleming, his wife., against
the Highway Express Lines, Inc., a Delaware corporation, to
recover damages resulting from an automobile collision on
Highway Route No. 7, on -.June 4, 1943, when Mrs .Margaret
C. Fleming was killed.
Mrs. Fleming was a member of a bowling league in Leesburg, Virginia, and as was the custom of those leagues, at
the end of the season they held an annual banquet. This was
the annual banquet for the year 1943, and it was at the time
of the automobile pleasure driving ban. when gasoline was
not available to operate automobiles for pleasure. The banquet had been arranged, I think, prior to the pleasure driving
ban, and this bowling league hacl practicaHy given up its intention of holding its banquet at the Goose Creek Tavern. Mr.
Orme, of Loudoun County, and Mr .•Joseph A. Kinpage 4 } caid, volunteered and offered their services and
their wagons and teams to take these young people
to the Goose Creek Tavern for that orcasion.
They left Leesburg on the ·evening of June 4, 1943, in the
daylight, on wagons, with hay frames on them, and with
some hay on these wa~ons. They went to the banquet, and
after tlie speech making and the banquet and some dancing
was over they started on th('ir way back to Leesburg.
Leaving Goose Creek Tavern on that evening, l\f rs. Fleming was an occupant of a wagon driven by ,Joseph A. Kincaid
and owned by his mother, Mrs. Nan Lin Kincaid. The other
wagon, driven by Mr. ,James G. Di Zcrega. of Leesburg, and
owned by l\Ir. Orme, was behind the Fleming wagon on this

I_.;
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return trip. They were travelling on Route No. 7 going in a
westerly direction.
Coming up the road, the evidence will show that cars met
and passed these wagons without any difficulty, cars going toward the east and cars going toward the west.
Goose Creek Tavern is about 2.8 miles from the town of
Leesburg. ,v11en they had gotten about half-way home the
wagon driven by l\ir. Di Zerega and owned by :Mr. Orme
passed the wagon on which l\Irs. Fleming was riding and
came on up the road, and when they got to a point near Kincaid's gate, which I think is about a mile and a half cast of
Leesburg, this collision occurred and Mrs. Fleming was
killed.
1\frs. Fleming was riding on the left-hand side of the wagon
as it was coming back to Leesburg; that is, the side
page 5 ~ of tlic wagon nearest the center of t11e road. When
this wagon had gotten to the point about :Mrs. Kincaid's gate, the horses were walking, as they bad been all
along up the road. The wagon was being driven over on the
shoulder and right-hand side of the road, and when it got
to this point, you gentlemen, with the permission of the
Court, I hope will be able to see this place where the collision
occurred, so that. yon can and will form your own conclusions
as to what happened there on that night and what shoulcl have
happened had the driver of the Highway Express Lines, Inc.,
been diligent and observed what was on tl1e road. But when
they got to this point opposite ~fr. Kincaid's gate the evidence will show that tl1is t'ruck-the wagon, bear in mind,
was travelling very slowly-came over the crest of a hill
which is about two-enths of a mile east of Mr. Kincaid's gate,
and when it did so, the lights from this truck shown brightly
on the wagon and on the occupants-on the wagons, nncl on
the occupants of both the wagons. The occupants of the
wagons, in summertime, in June, werP. dressed in light clothing. 1\fany of them had on white clobtes. They were smoking cigarettes. They were singing. The occupants of both
wagons were joining in the choruses as they came back up
the road.
This truck, after reaching the crest of the hill, stnrtcd
downward, down a slight incline to a little ditch or a little
dip~ and then from the dipper, I would say, of four or five
hundred feet up to the place where the accident or
page 6 } collision occurred.
Witnesses who were on both wagons will testify
on the witness stand that just a little time passed between
tlrn time the truck came over the crest of the hill and the time
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it struck the wagon; that it was running at a high rate of
speed; that the <lriver of the truck stayed over 011 the righthaucl side of the road and made no effort to turn to his left
until at a point ahout ten feet bl•hind this wagon, and when
he turned to l1is left the truck smashed into the left side of
the rear of the wagon frame and knock<.'cl l\Irs. Fleming, l\Irs.
Allensworth, Mr. Kincaid, nnd sov(.lral others, occupants of
that wagon, off of the frame; knocked occupants off who were
riding on the left side, knocked other occupants off who were
riding on the right side.
,vituesses will testify that this truck, after stirking the
wagon, ran on across the ro~cl! and there wilJ be some evidence shown you gentlemen of the jury that as it crossed the
road, Mrs. Fleming had been thrown in the path of this
heavily laden two or three-ton truck, and one whee! probably
passed over her head. She was picked up by her husband,
lying there in the road in that pHiful condition 1 with blood
streaming from her bead, her face disfigured, and death came
almost instantly from this blow, or the blows that she received
there at that time.
l\f rs. Fleming was on thn t occasion guilty of no
page 7 ~ negligence. She was au orcupant of a vehicle tlmt
hnd been furnished hy l\fr. ,Joseph A. Kincaid with
the permission of his mother1 l\Irs. Nan Lin Kincaid. There
was n clear view from the point of the hill beyond where :Mr.
Kincaid's gate to the place where this collision occurred of.
two or three-tenths of a mile. You gentlemen will see-the
Court will permit you to go to see--the scene of the <;ollision.
All the· way from the time he p:ot to the crest of that hill.
down the incline into n little ditch, up until the time tlmt be
struck the back end of this wap;ou, the wag-on should and.must
have been in fi.111 view of the, driver of the Highway Express
Lines, Inc., truck if lie lmcl observant and if he had kept a
lookout, and there was ample room nt the time of the collision for the truck to have turned to its left and passed in
safety without endangering the lives of any of these people
riding on the hay wagon.
The evidence will disclose that much more than half of
the road on the $Ou th side was open for traffic at the time
this collision occurred. The lmr<l surface of the road jg from
twenty to twenty-two feet wide at thnt place, and the shoulder
on the south side of tlrn roncl, towards the Kincaid gate, is
probably from twelve to fifteen feet, an unusually wide
shoulder for n road., but at that pnrticular point I think you
gentlemen will find that to be about the fact.
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)Irs. Fleming w11s thirty-one years of age. She
page 8 ~ .had a daughter eleven year8 of age. She ancl her
husband had been married, I think, about fourteen
years, and lived their entire lives at Leesburg.
rrlw law in Virginia in su<'h cases permits a maximum damage of $15,000 to be paid in cases of death by wrongful act.
Gentlemen of the Jury, we think that in this case it is deserving that the . A.dministrutor of Mrs. Margaret C. Fleming, Deceased, is entitled to the maximum amount allowed -under the
Virginia law for the damages re!'eived. ,v c see no reason in
this particular case that-the full amount allowed by the law
of Virginia should not be paid to the Administrator who is
bringing this action.
And, when the evidence is before you which we will present, and 'when the case is considered by you, we feel that at
the end of the case you will certainly find there was no negligence on the part of :Mrs. Margaret C. Fleming, who met her
death on Highway No. 7 on Jnne 4, 1943; that she was entirely without fault, and we further believe that· this jury
will find that in this case the maximum amount of damages
allowed under -Virginia Jaw should be paid to the Administi·ator of Mrs. Margaret C. Fleming.
STATEMENT ON BEHALF OF THE DEJ!,ENDANT.
Mr. Williams: May it pfoase the <Jourt and Gc.ntl<•mcn of
the Jury: It is correct that on the night of June 4., 1943, at a
place on Highway No. 7 east of tho Kincaid gatepage 9 ~ I am assuming yon all know where the Kincaid gate
is on No. 7, a few miles east of Leesburg-that this
Highway Express Company's truck was travellin~ westwardly and at the same time that there were two hay wagons,
one driven by a Mr. Kincaid. This was at nighttime, around
about twelve o'clock. There were no lights on the Kincaid
wagon or any lights at all on the wagon whfoh was in front of
the Kincaid wagon.
Opposing counsel lms mention0.d the law, and you will find
that the law requires that a vohfolc travelling at night must
lmve lights upon it. That is well taken, as this case will illustrate to vou as we go on into it.
· Both of these vehicies arc travelling in the same direction,
but at the place where the accident occurred the condition of
the road is rolling; that is, there is a rolly-eoaster effect effect
going up and down.
As the Highway Express truck comes, then, over the crest
of a hill, he has no chance. The wagon is too far in front
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of him to be picked up by the projection of his beams of light.
But then, when he has hit his crest and it starts down, the
beruns of light are deflected down, and the hay wagon is up~
or is ascending the crest to the west of him. Therefore, he
cannot see it. His. lights have no opportunity to· pick it up.
Furthermore, he bas not had the opportunity of se.eing the
hay wagon. If there had been lights on the wagon he could
have seen the wagon. Ancl as he comes, then, down
page 10 } to the trough of this derline, and then starts up
· the incline on which the hay wagon is, there is an
approaching car whose headlights are of the flaring type, and
in accordance with what the law says, he deflects his lights, or
what we commonly know as dims them-the truck driver does
-but the approaching car does not do that, and therefore,
with this lmy wagon, which the testimony will show to you
has no lig·hts., or reflecting surface of any kind, dark ii). color,
blending into a black-surfaced road, and the glaring light
approaching Mr. Honeycutt 's truck, wag simply blacked out.
They passed the approaching car, and l\Ir. Honcycutt's truck
passes just a few feet cast of this hay wagon driven by Mr.
Kincaid, and then is the first opportunity that Mr. William
Honeycutt, driver of the truck, has of seeing this wagon.
He does all that is humanly possible to do to avoid that
accident. He swings his truck to the left, to his left, and
practically gets around it, except that a corner of the bed
of his truck strikes the left board of this hay wagon on which
Mrs. Fleming is riding.
There tho opposin~ counsel says the testimony will show
there was excessive speed. Our answer to that is that the
evidence is also going to show by the physical facts that that
truck, largo as it was, a three-ton truck, wa!;, stopped within
the length of the truck, or foss than twenty feet; that he did
drive to the south of the highway, ·that is, to the
page 11 ~ left side, as soon as he hacl any human possibility
of seeing it, and that he had driven his truck in
a careful and prudent manner all the time, because he reduced
his speed. The evidence will sl1ow. that upon approaching
this car with the glaring ligl1ts, that he dimmed his _lights.
He did everything: tlmt the law would require him to do.
The evidence will also sl1ow to you that :Mrs. Fleming was
killed. Needless to say, if any accident was ever deplored,
anyone who has any part in it whntsocver deplores it, but that
does not determine the guilt or whether one is guilty of negligence whatsoever. Ancl here, from evening time or late after-·
noon-they must have left the town of Leesburg to go to
Goose Creek Tavern to engage in this banquet and return in
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DI' .•John A. Gibson.
the early evening. Mrs. Fleming knew that there were no
lights on that wagon. She could not help hut have known it.
There will also be evidence to show that there were Rome people on this hay wagon who realized thu t this approaching
truck could not see, for one man ex<'laimed, "My God, that
truck can't see us.". H.c jumped off and assisted his wife off
before the collision occurred.
Not only that. Mrs. Flemin~ was perched upon tlmt wagon
in a very careless manner whieh certainly did not take into
consideration I1er own safety whatsoever. You gentlemen
knew what the boards on the outside of a hay wagon are like,
there to be riding along the road in the nighttime
page 12 ~ without lights on, with main highway traffic, with
your legs doubled up underneath you, in order that
even upon the slightest jar of any sort you do not have the
opportunity to maintain your o,vn equilibrium ..
Therefore, we believe that this evidence will show to you
that the Highway Express Company truck had nothing whatsoever to do with this accident. This driver was confronted
with an emergency, placed in that circumstance through no
fa ult of his own, and under a most difficult condition to avoid
it, and I think that you will Ray at the end that he did well and
that this suit is brought against the wrong party, and should
not be brought against the Highway Express Company, and
that there is no liability upon tl1em.
Mr. Hall: Call Dr. John Gibson.
Thereupon,

DR. JOHN A. GIBSON
was called as a witness by Counsel for the Plaintiff and, being duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Hall:
Q. Your name is Dr. John A. Gibson g
A. Yes, sir.
Q. A practicing physician in Leesburg 1
A. Yes, sir.
Q. ]!"'or about how long, Doctor?
page 13 ~ · A. I came here in 1903., sir.
Q. ,vere you l\lrs. l\Iargaret C. Fleming's physicianf
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Dr. John A. Gibson.
A. You mean prior to the accident?
Q. Yes, sir.
A. Have been ever since she was n baby.
Q. Did you see her body on the night of June 4, 1943, or
early· on the morning of June 5, 1943?
A. ell, it was about-it was nt night. I don't know exactly the time. It was the night of the accident, yes, sir;
sometime between, oh, I don't know, l'leven and twelve o'clock,
I imagine.
Q. Did you make an examination f
A. Ob., yes, yes.
Q. Will you tell the jury the result of the exi~mination and
the cause of her death 'I
A. She was dead, sir, when she was brought into the hospital. Her skull was fractured. You could look in through
the crack in the skull and see the membranes which cover the
brain, and the scalp was turned ba~k. "7hether she had any
other injuries, I don't know, because it wasn't essential. She
was dead. That was sufficient to kill anybody, nnd I never
went any further with the investigation.
Q. Was it instantaneous, Doctor, in your opinion!
A. Yes, it was.
Q. Can you testify as to the condition of lier
page 14 ~ health prior to the time of this accident on June
4, 19437
A. Yes, sir; excellent, sir.

,v

:Mr. Hall: Thank you, Doctor.
Do you have some questions 7
CROSS EXAMINATION.
By Mr. l\Ioore:
Q. Dr. Gibson., do you know. how long it was after death
that you saw the body 1
A. It couldn't have been very long, because I was phoned
to come to the wreck, and going down to the wreek I passed
them going back. ,T ust exactly how many minutes I couldn't
tell you. It was a short pE'riocl of time.
Q. I believe that you stated that the skull was cracked 'I
A. Yes, sir.
Q. Had it been cruslir.d in any way,· Doctod
A. It seemed to be just a straightQ. Could tltat injury have resulted from the fall from a
wagon!
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A. Things arc funny when it comes to fractures. I could
not answer that question, but I would llardly think so. Certainlv the fall from the wagon- -the proposition is, the fall
from" the wagon should not liavc split hor scalp and turned it
back. I wouldn't think so. If you asked me one question, I
sort of answer in another, but that's that.
.
Q. Is it your conelusion, Doctor, from your expage 15 ~ mnhlation, that one of the wl1eels of the truck operated by an employee of the Highway Express
Lines ran over :Mrs. Fleming's llC'acl?
A. I couldn't sav whether it did or didn't. I didn't see
any evidence
it.· It looks to me like there would have been
some evidence but I couldn't see it.
Q. Dr. Gibson, you are Coroner in Leesburg, are you notf
A. Yes, sir.
Q. Did you conduct the Coroner's inquest over the body
of :Mrs. F,leming 7
A. This cnme uuder--I am under the impression! sir-I
do a lot of that work, and if it was, there is a record of it
here at the office, hut I am under the impression that it came
under the bead of an accident case and there wasn't any inquest. If there was, the report is over yonder. Do you see
what I mean? It is made and goes in there, and it is filed in
Mr. Harrison's office.
Q. If you agree that that record is there, we would like to
put that in.

of

:Mr. Kuvkcndall: I clon 't sec on what theorv vou admit
a Coroncr.'s report.
· ·
Mr. Moore: :Mr. Russell, can you get for us the Coroner's
report? I just did not want to detain the Doctor.
The Court: Is that the only subject on whirh vou want to
question the Doctor?
•
page 16 ~ . Mr. Moore: That is the only remaining question that I have, your Honor.
The Vlitness: May I ask a question, sir, of vou? Is that
~~~~7

.

.

Mr. Moore: Certainly.
The ·witness: The p1:oposition is this: In this Coroner's
inquest, naturally your client would know whether he was
subjected to that, would he not?
l\fr. Moore: I don't understand what vou mean.
The Witness: ·wouldn't the driver ·of this fruck know
whether he appeared at a Coroner's inquest?
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:Mr. Moore: I prasume so.
The ·witness: ·Haven't you got him here?
Mr. Moore: Sure, but I have got you here, too.
The \Vituess: And my trouble is worse than his. I
wouldn't trust my o,vn memory.
I was just trying to facilitate time a little bit, because I
11aven 't had any sleep.
Mr. :Moore: So was I with my suggestion of a moment ago,
but unfortunately counsel on the other side wouldn't approve
of it. \Ve won't detain you but a moment.

By l\Ir. Moore:
Q. Dr. Gibson, you presided at the Coront>r's inquesU
A. If there was one. yes, sir; and if there was one there
was a· record of it.
page 17 ~ Q. Do you recall that there was oneJ
. A. To the bE!St of my belief, I think there was
one, yes, sir.
Q. Do you recall what action you took at that inquest?
:Mr. Kuykendall: I object to that. l think if he wants to
cross exmnine this witness as to his findings on the cause
of death, that would be proper.
The Court: I think he has a right to test his recollection.
I think he has a right to test the witness's recollection.
:Mr. Kuykendal1: Not as to his findings.
If your Honor why, if your Honor please, l don't like to
be overpersistent, but I do think his questions sl1ould be confined to asking wlmt findings he made.
The Court: I think he has a perfect right to test the witness's recollection.
:Mr. Kuykendall: May I note an exception 7
A. l\fy recollection was--that the report is here-that we
discharged him. That is my recollection, but the report is
here.
:Mr. Kuykendall: I want to move to exclude the answer,
if you please, as improper.
The Court: I do not think the answer is responsive to the
question, exactly. I think counsel wants to know what was
your report.
page 18 } 1\[r. l\Ioore: Wliat were his findings, .Judge.
The Court: As to the cause of death, or whaU
. .
Make it a little more specific.
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The Witness: As to the cause of death, I know all about
that. The other is a matter of record, and you can get it from
tlie record.

By Mr. Moore:
Q. What were your findings, then, as to the cause of death Y
A. She came to her death, an accidental death. Her death
was due to accident. That was on the death certificate, as
well as I remember.
ould you like for me to read a note
that I have of iU

,v

The Court: You have a right to ref~r to your notes.
By Mr. l\Ioore:
Q. You may refresh your recollection.
. A. I just stuffed this in my pocket. I Jrnve a note somewhere on it. The death certificate would show it, though.

"l find that Mrs. James Fleming came to her death by
accident caused by the collision of a trnek with a wagon on
which she was riding.''
Do you want me to go on with this 1
l\Ir. Kuykendall: We object, if your Honor please~ aR to
his conclusions in this matter.
The Court: I think your exception is well taken
page 19 } in that..
:Mr. Moore: Does vour Honor leave in the record what he has read from the findings i
The Court: I leave in the record the findings as to the
cause of death, but his conclusions ar~ not evidence. That is
what the jury is here to determine.
Mr. Moore: That is all, Doctor.
(Witness excused.)
Mr. Kuykendall: Nellie B. Alfonswortlt.
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Thereupon,
NELLIE B. ALLENs,voRTH
was culled as a witness by Counsel for the Plaintiff and; having been previously sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Kuykendall: .
Q. ·wm you please state ~·our name, your age, residence
and occupation.
A. Nellie B. Allensworth, 38 years old, employne of the
local telephone company, Leesburg, Virginia.
Q. l\frs . .Allenswortl1, will you please state whether yon
attended a banquet of the howling leagues at Goose Creek
Tavern on June 4., 1943?
A. I did.
Q. ,nn ~·ou please state whether :Margaret C.
page 20 ~ Flemin~ attended that banqueH
A. Yes, sir.
Q. I believe that Goose Creek Tavorn is situated due east
of Leesburg, is it not, on State Route No. 71
A. That's right.
Q. How did you and :Mrs. Fleming and the ~thers who attended that banquet go to Goose Creek Tavern 7
A. On a hay wagon.
Q. Do you know whose hay wagons WC're used for transportation tlmt evening?
A. Yes, sir.
Q. ·whose . were they?
A. ,Toe Kincaid's and l\fr. Orme's.
Q. About what time did you leave Leesburg that affornoon?
A. Some time nftcr six o'clock.
Q. It was daylight then, was it.
A. Ycs, it ,vas.
Q. Did both wa~:ons lcaYc Leesburg at the same time7
A. Very close to[!ether, yes, ~ir.
Q. After yon lrnd had this banquPt at Goose Creek Tavern,
you left on tlw.se wngons to 1·cturn to Leesburg, dirl you?
A. Thnt's r1g-l1t.
Q. About wl1at time did ;vou leave Goose Creek Tavern to
return to Leesbur!!7
A. We left there at eleven o'clock.
page 21 ~ Q. In wl1ich wagon were you riding?
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Nellie B. Allensworth.
A. I was on the one driven by Joe Kincaid.
Q. " 7 ho was seated next to you on the Kincaid wagon 'l

A. Joe Zimmerman was· on one side of me, and :Mrs. Fleming was on the other.
Q. "'\Vas 1\fr. Fleming along with his wife?
A. Yes, he was.
Q. Upon which side of the wagon were you seated as you
drove back to Leesburg· that evening?
A. "\Ve were on the side next to the center of the highway.
Q. Will you please state which wagon left Goose Creek
Tavern first that evening to return to Leesburg?
A. We did; our wagon.
Q. That is the Kincaid wagon 7
A. That's right.
Q. "'\Vho was driving the wagon when you went down thnt,
afternoon 7
A. Joe Kincaid.
Q. "Who was driving it upon its return?
A. Joe Kincaid.
Q. How many, horses-were hitched to that wagon?
.A. Two.
page 22 ~ Q. vVas there any hay in the wagon 7
A. Yes, there was.
Q. About how much 7 Could you describe the position of
the hav on the hav frame?
.A. iVell, I think they all know what a hay frame looks like.
There was hay down in the middle of it and the sideboards
around the side. There was enough hay in the wagon so ,ve
could sit on it. It was very comfortable.
Q. Which wagon left Goose Creek Tavern first?
.A. We did.
Q. That is the Kincaid wagon?
A. That is the Kincaid wagon.
Q. Did the Orme wagon pass you before you got to Leesburg?
A. Yes, they did.
Q. Do you know approximately where that wagon passed
you7
•
A. Down around Harper's bend.
Q. Were these horses pulling the wagon that you were
riding in at any time trotting or running on the way back 7
A. No, they were not.
Q. .As you drove up the incline just east of the Kincaid
gate, will you please state whether you observed any traffic,
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or the lights of any traffic, approaching from the east travelling west 7
page 23 } A. No, I did not.
Q. Did you at any time see the lights of a vehicle
shine upon the wagon that you were riding upon as you approached the Kincaid gate?
A. Going which way?
Q. Coming toward Leesburgl
A. \Ve saw the lights from the truck as it came over the
hill, yes, sir.
Q. Do you know about how far back of you those lights
were when you first observed them 7
A. No, I don't.
Q. Are you familiar with the road there?
A. Yes.
Q. Do you remember whether there were any rises in the
road, or small hills, east of the hill you were driving up?
A. Yes, there is.
Q. How many were within your view at that time, would
you say? How many hills were there?
. A. \Vell, I would say two.
Q. ,vhen you first observed the lights of this approaching
vehicle, over which hill was it travelling?
A. Over the first hill.
Q. Wl1ich do you mean by the first llill 7
. A. ,v ell, the hill farthest back from us.
Q. The hill furthest east?
page 24 } A. That's right.
Q. \Vere these lights easily discernible?
A. Yes, sir.
Q. Will you please state whether the wagon upon which
you were riding, and the wagon also in front of you, were
illuminated by these lights as they came over that first hill?
A. Yes, they were.
Q. Tell the jury in what way, l1ow they were illuminated.
What caused them to be lig·hted up?
.
A. ,v ell, it was the lights from the truck, I suppose, coming
down the hill, would cast a ray right down on the wagons,
and you. could see the people in the front wagon plainly, and
the people in our wagon you could see.
Q. Did you follow the course of that vehicle as it approached
your wagon?
A. No, I did not.
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Q. As it was coming over the second hill, that is, the hill
nearest to you, did you observe it then?
A. No, I didn't.
.
Q. ·when was it that you next noticed this vehicle 1
A. The next thing I remember was that Joe Zimmerman
hollered that the wagon was going to strike.
Q. The wagon?
A. The car or truck, what was coming, was going to bit,
that is the next I remember.
page 25 ~ Q. Do you know, or have you any way of judging, the speed of that vehicle as it approached your
wagon?
A. WelI, from the time we saw the light until the time Joe
hollered and the people on the front wagon hollered it wa~
a very short time, so it was certainly coming at a rapid rate
of speed.
Q. Did other vehicles pass you travelling toward Leesburg
that evening?
A. Yes; they did.
Q. Did this truck that struck;you make any particular noise
that would indicate any speed 7
A. No, not that I remember.
Q. "Then this truck struck the back of the wagon · upon
which you ~ere riding, were you knocked from the wagon?
A. Ycs, I was.
Q. Did you jose consciousness Y
A. Yes, sir.
.
Q. What kind of a night was it 1
A. It was a clear night; the stars were shining.
Q. How were you and the other occupants dressed 1
A. Well, it was June, very warm weatl1er. We all had on
light clothing. I had on a light brown and white checked
dress.
Q. Did you notice whether there were any people sitting
on the rear of this wagon on which you were i'iclpage 26 ~ ingf ·
A. Yes, there ,vas:
Q. Did you notice how they were dressed T
A. They were the pin boys. They had on white summer
clothes, light summer clothing.
Q. Will you please tell the jury, what portion of the highway this wagon upon which you were riding was driven 7
A.
ell, it was driven, I would say the horse next to th£>
center of the road was the· only horse that was on the mac.

,v
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adam, and why I know that was because ,Joe had told us that
tbe horses were not shod to go on a macadam road, and tbc>
wagon was riding atilt, and the other horse was clear off thn
macadam road over on the side.
Mr. i\Ioore: "ie move that any statement by this witne~s
as to what was told lier by a third party be stricken from the
record.
The Court": Strike out what ,foe Kincaid told her, but not
what she says about it herself.
By Mr. l{uykendall:
Q. ·wm you state whether the .wagon was driven partially
off the road all the way 1
·
A. It was, yes, sir, going and. coming.
Q. Do you know about how far in front of you this Orme
was at the time of the collision?
A. '\Veil, it wasn't so very far in front of us, because we
could see the occupants of that wagon very easily.
page 27 ~ Q. As .you were seated on this . wagon coming
home1 which way were you facing?
A. I was f acmg the center of the road, sitting with my
feet over the side of the wagon, facing the center of the road.
Q. Did you notice this vehicle just immediately before it
struck the wagon?
A. The first I noticed it was the lights as they came down
over the hil1.
Q. Did you notice it before it immediately struck your
wagon?
A. No, it happened so quickly that I didn't.

:\Ir. KuYkendall: I t11ink that is all.
Mr. vViiliams: If it mig·ht please the Court, I don't like
to appear persistent, but I do want to renew the motion that
these witnesses be removed.
Tl1c Court : It is just impossible, Mr. '\Villiams. I l1aven 't
any place to put tl1em.
Mr. ·wmiams: Conldn 't they go to the Courthouse?
The Court: The Board of Supervisors is in session over
there. There is no room for them.
l\Ir. Williams: Couldn't they be kept in this room?
The Court:: It: is not big enough. There are eighteen or
twenty witnesses there.
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l\Ir. Williams: We feel it is very detrimental to our case

·to have these witnesses here.
The Court : Well, I don't see any development
of that kind yet. This is the first witness you have
had here as to the accident itself. I cannot turn people out
in the weather here on this kind of a day. ·
Mr. Moore: Couldn't they go over to the hotel lobby~
The Court: No, indeed. I don't know whether the hotel
would want them over there or not. They probably wouldn't.
If you are going to examine all of these witnesses, I don't
know ,,·hat in the world I can do about it. If you gentlemen
can cut it down to a number that we can lmndle in this anteroom, I will be very glad to exclude them.
~
Mr. Kuykendall: We would have no objection, if your Honor
please, if it could be made convenient for the witnesses, if
they could occupy these two rooms.
.
The Court: ,vhat is the jury going to do then?
I think you lmve to take that up with the Board of Supervisors and get them to provide some more room.
I can do this. If you know when you want to call these
witnesses, I could let some of them g·o home.
l\fr. Kuykendall: We can give the order in which we want
our witnesses.
The Court: If you can do that, they are your witnesses.
It is now nearly twelve o'clock. I sliould sav if
page 29 ~ you give me about six, we can excuse the rest of
them until later on in the afternoon.
Mr. Hall: ·we can give you about five right now that we
think we can use.
The Court: Give me five.
Mr. Hall: :Mrs. Keyes, l\Irs. Zimmerman, Joseph Zimmerman,• Howard Leigh, and Mrs. Kincaid.
The Court: All witnesses with the exception of Mrs. Keyes,
:M:rs. Zimmerman, Joe Zimmerman, Howard Leigh, und l\Irs.
Kincaid will be excused until two-thirty.
]!fr. Sheriff, you can take those five and let them go in the
room here;
l\Ir. :Moore: They object to the Defendant's presence.
The Court: I do not understand your objection.
Mr. Kuykendall: Mr. Honeycutt is not a party to this action. I think he should be excluded as .well as tl1e other witnesses if he is going to testify.
Mr. Moore: If your Honor please, he is as much n party
to this proceeding as any person representing the corporation
can be.
page 28
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The Court: Yes. I do not think that he can be excluded.
Do you except to thatT
Mr. Kuykendall: Yes.
Mr. Hall: Is he representing the corporation 1
page 30 } The Court: For the purposes of this suit he is.
There is no affidavit of non-agency.
Mr. Kuykendall: I wondered if he appeared as a representative of the corporation.
.
Mr. Moore: In what other capacity could he appearf
The Court: I think Counsel is entitled to have somebody
to advise llim, on· either side.
Mr. Kuykendall: We assume they could have had somebody
that could represent them.
The Court: I understand that, but there isn't anybody else
available.
Are you through with your clirect7
:Mr. Hall: Yes, sir.

CROSS EXAMINATION.

Bv l\Ir. Williams :
•Q. Mrs. Allensworth, you have a suit in this Court pending against the Highway Express Lines, Inc., yourself, do you
not¥
A. I do.
Q. Now, .would you explain to us in detail how this. bowling
league was made up, who were tlie officers, and how it functioned 1
l\fr. Kuykendall: We would like for Counsel to indicate the
materiality of that so. that we can determine whether to make
an objection.
page 31 } The Court: The materiality is not apparent.
What is it, Mr. Williamsf ·what arc you expecting to develop _by that line of questioning!
l\Ir. Williams: What I am intending to develop by that line
of questioning is that Mrs. Fleming had some control over
this vehicle.
l\Ir. Kuykendall: The state of the pleadings does not permit any such question being inquired into in this case, and we
would like to be heard on that before the Court rules.
vVc ·think we can point.out to your Honor that this is not a
proper inquiry at this trial.
The Court: Take the jury out, Mr. Sheriff.
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(The jury retired from the.courtroom and proceedings con
tinned as follows:}
l\Ir. Kuykendall: If your Honor please, the declaration in
this case charges the ownership of this wagon _by Nan Lin
Kincaid, and that it was operated and controlled by Joseph A.
Kincaid. In writing, we called npon the Defendant in this
case and asked if he desired to rely upon contributory negligence of either the party decedent, Margaret Fleming, or
any one whose negligence would be imputed to her, to so
state in writing and to dssign grounds in writing _as fully as
we were required to do in our declaration. There has be11n
no denial, no plea. in this case supported by an affidavit denying that Joseph Kincaid had control of and operated this
wagon.
page 32} We have denied, on the contrary, by nfndavit~,
that Margaret Fleming had any 'control over this
wagon. When they filed what they designate as their plea of
contributory negligence they make this statement: "Plaintiff decedent was guilty of contributory negligence which was
the proximate cause of the accident in that"-and then tlrny
enumerate four grounds. They charge Margaret Fleming with
contributory negligence as the proximate cause of this accident. They have not charged Joseph Kincaid with any negligence. Now, the statute provides that if they are called upon.
they . shall state in writing either the negligence of the
party complainant, the plaintiff, and anyone else whose ne~ligence she should be charged with, and they specifically
charged that the negligence of Margaret Fleming was a contributing cause of this accident. They do not charge J osepb
Kincaid, althou~h they were cal~ed upon to charge anyone
else whose negligence was contributory, and unless Josepb
Kincaid was negligent, or unless they have a right to prove
his negligence, they have no right to question with regard to
his negligence being· imputed to her. They cannot charge
negligence .being imputed to her unless they have a right to
prove in the first place his negligence.
They have charged this as the fourth ground: "At the time
of the injuries complained of, Plaintiff decedent was engngecl
in a joint venture or enterprise with other occupants of the
wagon, including the driver, Joseph A. Kincaid,
page 33 } and she did exercise some control and direction
over .Joseph A. Kincaid, the driver of said wagon,
and corresponding rig·ht or duty to _see that the said wagon
was operated in a lawful manner."
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If your Honor will look at those various charges, tlle whole
basis of their defense is that.Margaret C. Fleming was guilty
of negligence in the particulars complained of, and they conclude by saying that she was also engaged in n joint venturl'
with Joseph A. Kincaid, and she is responsible for anything
wrong that he did, but they do not charge him with anything
that contributed proximately to this injury.
·we insist, and feel that we are right about it, that having
failed to charge him with negligence, this jury is not required
to determine whether or not he was in any manner neg·ligent.
and that his negligence contributed to this accident, and if
they cannot prove' that he was negligent or any negligence of
him was the proximate cause, there is noThe Court: Haven't you lost sight of the fact that there is
a charge here that there were no lights on the wagon, and
that was the cause of the accident 'l
1'Ir. Kuykendall: They charge Margaret Fleming with riding· on an unlighted wagon and she was neg·ligent in knowing
that the wagon was unlighted. The mere negligence of Jot>
Kincaid without her knowledge would not be imputed as her
negligence.
page 34 r The Court: Isn't that a proper subject fo1~ examination!
·
.
)fr. ~Ioorc: It is the allegation of a joint venture.
:Mr. Kuykendall: You cannot advert joint venture by showing the person who purports to be the joint venturer is negligent.
The Court: I think there is a charge that they failed to
put lights on it.
l\Ir. Kuykendall: They have not clmrged that.
The Court: Oh, yes, they have.
They have put in here the statement as a ground of defense
that the wagon had no lights on it, and she knew it.
'Mr. Kuykendall: And they have a right to go into that, but
if the jury finds, for instance, that she did not know it, sht>
is not charged with Kincaid's negligence.
The Court: Of course not.
1'fr. Kuykendall: Under the doctrine of imputed negligence
she would be, even if she didn't know it, because he is her
agent.
The Court: That is the only negligence with which he i~
charged, so they could not inquire into any other line of negligence on his pa rt.
,
:Mr. Kuykendall: The point I make is :Margaret Fleming is
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not bound-what be is trying to do by this line of examination
is to provepage 35 } 'rhe Court: If it turned out to be n joint venture,
she would be bound by it.
lfr. Kuykendall: The point I make is that they are not in a
position to prove joint venture.
·
The Court: I don't know whether they are not.
Mr. Kuykendall: I mean under the pleadings they are not
legally entitled to offer any evidence to prove that.
The Court: You just read that it was a joint venture in
the grounds of defense.
~[r. Kuykendall: The mere charge of a joint ,;-enture isn't
contributory negligence.
The Court: It does not have to be contributory negiigence,
necessarily. If this accident was due entirely to Joe Kiucaicl 's _negligence, and not to any negligence on the pa rt of
the driver, there would be no recovery. If there was negligence solely on the part of Kincaid1\fr. Kuykendall: That is true, but the point I make is this.
The Court: Now, whether or not it was a joint venture:Mr. Kuykendall: The point I make, if your Honor please,
is that it is immaterial whether it was a bowling league and
what responsibility any of these parties had.
The Court: The whole thing boils down to the question of
whether or not she had any right to control the
page 36 } operation .of that man. That is wliat constitutes
a joint venture, the right to control the operation.
l\Ir. Kuykendall: All right, sir. Suppose the jury finds that
she did have a right to control it and did. They have not
charged Kincaid with any negligence that may be imputed
to her even if there was a joint venture.
The Court: They have charged him with failure to pro,·icle
lights.
Mr. Kuykendall: They I1ave not charged :him with contributory negligence.
The Court: They did not bave to.
irr. Kuykendall: It would have to be the proximate cause
to blame it on him.
The Court: The proximate cause of contributory negl!.
gence presupposes some negligence on .the part of the clC\f end ant, doesn't it 1
.
l\Ir. Kuykendall: Yes, sir, and I agree with your Honor
tlrnt if there were no lights on the wagon and l[argaret Fleming knew, if the jury wants to fincl thnt that was the proxi-
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mate cause, they can deny recovery, but if they find she did
not know there were no lights on the wagon; the fact that
Joseph Kincaid was negligent for not having them there cannot bar her recovery, because there is no charge that he was
guilty of any negligence. The doctrine of imputed negligence
could not possibly apply.
page 37 } The Court: The point is a little too fine for me,
I am sorry.
Mr. Kuykendall: Note an exception, if you please your
Honor.
The Court: All right. Bring the jury back.
(Proceedings were continued in the presence of the jury.)
(The reporter read the last question asked in the :presenc~
of the jury.)
The Court: You will have to confine that to this particular
occasion. That is a little remote. Can't you make it a little
clc;>ser to the time of investigation?
Bv Mr. ,vmiams:
·Q. I shall try to make my question more specific. "\Vliat official position did Mrs. Fleming-occupy in the bowling league7
A. She was president of th~ \Vomen 's Bowling League
down here.
Mr. Kuykendall: I would like to note an exception to all of
these questions, if I may, your Honor, if that is agreeable to
counsel.
:Mr. "Tilliams: Yes.
The Court: All right.
By l\Ir. ·wmiams:
Q. What did she have to do with planning this banquet?
A. Nothing that I know of.
page 38 ~ Q. Did you all work together'/
A. Yes, sir.
Q. At the telephone exchange?
A. Yes, sir.
Q. Did you have any position iu the bowling league'/
A. I was a inember of the Chesapeake and Potomac Telephone Company Bowling League down here.
Q. Do you know anything about this fact, that the League
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wanted to postpone its banquet but }.frs. Fleming insisted
that this banquet be held7
A. No, I didn't.
Q. Then you do not know whether she liad anything to do
with making the arrangements to secure these hay w&gons 'l
A. No, I do not.
Q. Do you know who did Y
A. No, I don't know that.
Q. How did you come to be there that particular night on
the lmy wagon when it left Leesburg?
A. I happened to be on my vacation at the time of the year
that the banquet was held, but I was a member of the bowling
team and of course I was invited to go, naturally.
·
Q. Who invited you Y
A. Everybody that belonged to the ··women's League had
a standing invitation, of course, to attend the annual banqnei.
Q. How was that invitation communicated to tllP
page 39 ~ members 7
A. It is just the fact that you pay your· money
each time you bowl, and a certain amount is taken out each
Monday night that you automatically pay that takes care of
the banquet at the end of the season.
Q. How are the members informed of the time and place,
and where they shall meet to attend this banquet?
A. Well, I don't know. I suppose at the last meeting of
the season, or the last games that are rolled of the season, tlrP
word is usually gotten around.
Q. You don't recall, then, how it came to you 1
A. No, I do not, because I was on my vacation at that time.
Q. You spoke of being able to see the second hill, or rather
the lights as they came over the second hill farthest removed
from the wagon in which you were riding. Is that correct 1
A. Yes, sir.
Q. Can you sec that bill from the crest of the hill in front
of the Kincaid gate?
·
A. I don't recall that there is a crest of a bill in front ol'
Kincaid's gate.
Q. Can you see the second hill which you speak of from
the Kincaid. gate, or, say, one hundred fifty feet east of the
Kincaid gate1
A. From the point in the highway where we were,
page 40 } where the wagon was coming up the road, you could
see the lights from the trucks coming over the llill.
Q. I don't believe your answer is responsive to my qnE'stion. I wanted t? know whether you could see the hill itself?
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A. At that hour of the night, I don't suppose you coukl
sec the hill.
Q. Coulcl you see it now, in the daytime, if you were ont
there?
The Court: From what point, Mr. Williams?
Mr. ·wmiams: I think I stated that-from a point one hundred fifty feet of the Kincaid gate at the approximate place
of the collision.
The Court: Do you mean from the hay wagon, or standing
in the road I
1\fr. ·wmiams: Standing in the roacl.

A. I clon 't know. I have never walked down that road.
Q. ·when this wagon that is often referred to as the "other"
hay wagon, passed your wagon, didn't Mrs. Fleming givn
some direction to 1\Ir. Kincaid, the driver of your wagon 1
A. No, sir_.
Q. ,vasn 't there something said about like this: "We do
not want to go fast. It is nice out here, and just let this wagon
pass us''?
A. It was not said to me, sir.
page 41

~

1\Ir. Kuykendall: I would like Mr. ·williams to
indicate who said it, when it was said, and where.
This witness is called upon to confirm or deny that

statement.

Q. Diel not Mrs. Fleming make such a statement '1
A. She did not to me, sir.
Q. Diel she make any to 1\Ir. Kincaid 1
A. No, sir.
Q. Diel she make it to anyone?
A. Not that I know of. It was not made in my hearing.
Q. Diel anyone make such a statement 1
A. No, sir.
Q. Diel you know there were no lights on this wagon 1
A. No, I did not. '
.Q. You did not? Why did the boys on tho back of this
wagon flag with white handkerchiefs 1
A. I don't know. They rode down on the back of the wagon
and we rode hack the way we rode clown. Everybody had
the same position, about the way we went down, and the pin
boys went on the back of the wagon going to tho Tavern and
they got on the same way coming back.
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Q. You said that they were flagging, didn't you, with white
handkerchiefs f
A. No, I didn't say that.
Q. YOU didn't ]
.
A. No, sir.
Q. Do you recall seeing what they did 1
page 42 ~ A. No, I don't.
Q. You don't know whether they did any flagging back there or not l
A.· No, because I was sitting nearer the front of the wagon.
As a matter of fact, I was only a couple from the driver.
Q. How many were seated on the ]eft-hand side of tbP
wagon?
A. I don't know the exact number.
Q. Could you name them now 7
A. I could name as far as Mr. Fleming, yes, sir, and be-.
yond :Mr. Fleming I don't know who was on that side of the
wagon.
Q. Who were the people there Y
A. Joe Kincaid was driving; next to him was Joe Zimmer
man, next to Joe was me, next to me was Mr. F1eming, and
next to Mr. Fleming was :Mrs. Fleming.
Q. How was Mrs. Fleming seated on this wagon?
A. I don't know. She was sitting on the same side thn t I
was, facing· tl1e road.
Q. As a matter of fact, did she not have her feet doubled
up underneath her1
A. Not that I know, no, sir.
Q. Did you have, l\fadam t
A. No, I did not
page 43 ~ Q. ,vas there any moonliglit that night?
A. No, it was not a moonlight night.
Q. What were the conditions Y
A. It was a very clear night. The stars were shining heautifullv.
Q. ·Mrs. Allensworth, you testified that you saw this truck
before the collision occurred, did you not 1
A. I said I saw the lights.
•
Q. The lights of the truck?
A. That's right.
Q. I believe you also testified that you thougl1t the truck
was going pretty fast?
A. I did, yes, sir.
Q. Do YOU recall making a statement in this very building
on June ·10, 1943,-in fact, a written statement__:as to the
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speed of this truck, and whether you had seen the lights before 'l
Mr. Kuykendall: Just a minute, if your Honor please. To
whom was that written statement made 7
Mr. Williams: ,ve have the written statement here.
The Court: I think the witness is entitled to know what
the statement is.
Mr. Williams: "\Ve will show it to her.
Mr. Kuykendall: I would like to know, if your Honor please,
on what occasion, and to whom it was made.
The Court: The occasion has been stated. To
page 44 ~ whom wus it .made, Mr. ,vmiams? I mean; the
. place and time has heen given, not necessarily the
occasion.
Mr. ,vmiams: In fact, this statement was signed right
after Coroner's inquest. '' I did not-.''
l\Ir. Kuvkendall: "\Vuit a minute. I asked to whom the
statement ~was made.
l\Ir. ,vmiams: The Court, I understood, did not say that
that was necessary.
The Court: I think he is entitled to know to whom the
statement was made.
l\fr. 'Williams: This is n written statement.
By :Mr. 'Williams:
.
Q. Did you make this statement to a Mr. \Villium Gibson?

l\fr. Kuykendall: If your Honor please, I think in order
for that statement to be introduced in this case it must comply with Section 6:H6, reqli.iring that such statements to be
submitted must be depositions on formal notice.
Mr. l\foorc: That section doc-s not apply until after the
suit is brought, and this is long prior to tJ1e introduction of
the suit.
l\fr. Kuvkendall: Let me see the statement.
The Court: I will be glad to I1enr you on that subject,
Mr. ,vmiams.
Mr. ,vmiams: Yes, sir, I would like to be heard.
page 45 ~ The Court: Take the jury out, please.
(Proceedings wt>re continued out of the presence of the
jury as follows:)
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Mr. \Villiams: May I soe the langnnge of the Code, please 7
The Court: Yes. The last sentence there covers it.
Mr. ,vmiams: Is the amendment here, your Honor 7
The Court: Yes.
Mr. \Villiams: I must admit that this section is new to
me, but in reading the annotations that are 11ere in this Supplement, it is apparent to me tbat by the case o.f Harris v.
Harrington., 180 Vn. 210, 22 S. E. (2d) 13, that there were
certain limitations which were imposed upon tl1e last sentence,
which the Court pointed out at the time ho handed the Code
to me. It was to correct the abuses of having a written statement taken from a witness immediately after the accident,
or when the witness had not had time to really get }1is or her
own recollection together for the purpose of stating the facts
correctly. -This is within six days after the accident, and it
is also after the witness has had the opportunity of hearing
the Coroner's inquest., and had not taken her in any way by
·surprise· and is only, of course, introduced for the purpose
of contradicting statements wl1ich she has made here on the
witness stand.
page 46 ~ Therefore, it would appear to me that it would
be admissible to show that 11er statements are inconsistent with what sl1e just testified to now. It does say,
"after due notice." If you include that part of it, what is
clue notice to hed She is having clue notice now that this
going to be used to contradict her.
The Court: I don't know that the section contaius the
notice just for her benefit. It seems to me that you ought to
give your client notice. That is what tho statute says, unless there is a stricter statement that a deposition after clue
notice is not admissible.
•
l\fr. l\Ioore: There is a suit pending now. At that time
there was not.
· The Court: The plll'pose of this stntntc, of course, was
to keep out the statements, and I am goin~~ to sustain the motion now, and if yon gentlemen can produce some authority
there I will let you recnll titc witne!ils. The statute, it seems
c all know
to me, is Yery plain, with no exc1~ptions to it.
what the purpose of the stat.ntt> was.
~Ir. "Tilliams: That was my point, that tlle purpose was,
as it is said in this cnse of Harris v. Harrin(Jfon, where it
occunecl rig·ht after tlle acoiclcnt·
Tltc Court: The statute has no exception in there. I do
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not feel like adding m1~·, unless the Court of Appeals says
something to us.
page 47 ~ :Mr. Williams: I have not read this case.
The Court: I have not either. I will sustain
the objection; if that case throws other light on it I will let
you recall the witness.
(Proceedings were continued m tl,e presence of the jury.
as follows:)
:Mr. Williams: That is all.
1\fr. Hall: May she be excused to go back to ]1er work 7
The Court: At the telep11one company7 We can get you
when we want yon 1
The "\Viti:iess: Yes; l\f r. Hall will call me.
The Court: In connection with the subject we were discussing, if yon will read the eighth and ninth grounds:Mr. Kuykendall: Those arP grounds of defense.
The Court: It seems to me that that eighth one is a direct
charge.
Mr. Kuvkendall: That wo11Id be designated as complete
contributoi·r negligence.
Call Mr. Leigh.
Thereupon,
HO,YARD LEIGH
was called as a witness by Counsel for the Plaintiff and, havinµ; been previously swom, was examined and testified as
follows:
DIRECT EXAMINATION.
page 48

~

By 1\Ir. Hall:

Q. Your· name is Howard Leigh?
A. Yes, sir.
Q. Do you live ill Leesburg?
A. Yes, sir.
Q. How long have yon lived in Leesburg?
A. 1935?
.
Q. Do you recall the collision with tl1e Highway Express
Lines, Inc., truck and ,T oseph Kinraid 's wagon on Highwav
Xo. 7. June 4, 19431
A. Yes, sir.
w
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Q. "\Vere you drfring on that road that night?
A. Yes, sir.
Q. In your automibile i
A. Yes, sir.
Q. In which direction were you travelling7
A. Coming this way.
Q. Coming from Goose Creek Tavern toward Leesburg!
A. That's right.
Q. Did you sec these wagons on the road that night 7
A. Yes, sir.
.
Q. Do you know about what hour of the night 7
·
A. I would say around the middle of the nighttime.
I
wouldn't be able to give it to you exactly.

The Court: Speak a little louder, please, :hfr. Leigh. ·
The \Vitness: It was the middle of the night.,
page 49 } as near as I can tell.

Q. \Vhere did you see these wagons 1
A. I passed them as I came around Mr. Harper's. I noticed a slight curve to the right, and down the incline, and 1
passed them just down grade, just down grade.
Q. Did you recognize any of the people on the wagon as
you passed then1?
A. No, sir.
Q. How were the people dressed, in light clothes or dark
clothes?
A. Light clothes.
Q. How far away were you from these wagons when you
saw them?
A. As far as my lights would shine--maybe one hundi:ed
twenty feet or more.
Q. Were they singing when you went by?
A. I didn't notice anybody singing. ·
Q. Did you notice ,vhether eithC'r wagon had any light on
it or not as you passed?
·
· ~
A. I didn't notice it.
Q. Can you say whether they did or did not f
A. I didn't see any.
Q. But you don't know?
A. I don't know, no, sir.
page 50 } Q. Did you have any trouble in seeing these
wagons?
A. No, sir.
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Q. As you came up the road 7
A. No, sir.
~

:Mr. Hall: You mnv have the witness.
:Mr. Williams: No· questions.
The Court: Stand aside, Mr. Leigh.
Mr. Hall: May this witness be excused? He works over
on the railroad.
The Court: I have no objection, if you do not want him.
Mr. Moore: We have no objection.
('Vitness excused.)
Mr. Hall: Mrs. Anna Zimmerman.
Thereupon,
ANNA ZIM:MERl\fAN
was called as a witness by Counsel for the Plaintiff, and having been previously sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
. By Mr. Kuykendall:
Q. Will you please state your name, age, residence and occupation?
·
·
A. Anna Zimmerman, 45, Leesburg, Virginia; housewife.
Q. Mrs. Zimmerman, did you attend the bowling
page 51 ~ league banquet at Goose Creek Tavern on the night
of June 4, 1943?
A. I did.
.
Q. How did you go to Goose Creek Tavem?
A. We went on a wagon with hay in it.
Q. Whose wagon did you ride in?
A. I rode wit11 ,Toe Kincaid.
Q. Going down?
A. Yes, sir.
Q. Was another wagon along that evening?
A. Yes, sir.
·
Q. ,,ri1ose wagon was that?
A. Mr. Orme's.
Q. Do you know about what time you left Goose Creek
Tavern to return to Leesburg?

78

Supreme Court of Appeals of Virginia

Anna Zimmerman.
A. Coming l10me from the Tavern 7
Q. Yes.
·
A. I should say about eleven o'clock.
Q. Did you ride on the Kincaid wagon coming home 1
A. I did.
Q. On which side of the wagon were yon seated 7
A. I was seated on the side of the wagon towarns the center
of the road.
Q. "Which way were you· facing 7
A. I was facing the road.
·
Q. Who was seated next to you on each side 7
page 52 ~ A. On my loft was my son, .and there wasn't
anybody sitting at my right. I was near the
driver, that end of the wagon.
Q. W110 was driving the wagon 1
A. Joe Kincaid.
Q. How many horses 7
A. Two.
Q. Yon say there was hay in this wagon?
A, Yes, sir.
Q. Did you notice whether any one was riding on the rear
of the wagon upon which you were riding7
A. Oh, yes. There were young boys riding tliere--I would
say four or five.
Q. Did you notice what they were doing1
.
A. Oh, they were singing. They had been waving hnndkerchiefs; they were smoking cigarettes.
Q. Do you know how many people were on the wagon on
which you were riding 7
A. I couldn't say exactly; no: sir.
Q. 'Which side of the road was this wa~Qn clrivt>11 011 tl1at
you were riding on 7
·
A. I don't quite understand what you mean.
Q. On wllich side of the road was the Kincaid wagon being
driven as you returned to Leesburg 1
A. It .was 011 the right side, on the corr<>ct side
page 53 ~ of tl1e road from the direction it was going.
Q. How far to the riµ-ht side?
A. As far over as it P.onld possibly geJ.
Q. Were the wagon ancl hoth horses en:tircly on tl1c surface
·
of tlle highway 7
A. If they wcrcn 't, we would be in the ditch, woulcln 't we?
Q. I just wanted to know what you remember.
A. Ycs, I think they were 9n the rigl1t.
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Q. ·what kind of night wns iU
A. I would say it was a lovely 11ight---stars shining, a clear
night.
Q. ,vas the road dry 1
A. Yes, sir.
Q. Vvas Mrs. Fleming riding on the ,wagon on which you
were riding T
·
A. Yes, sir.
Q. ,vas her husband on that wagon?
A. Yes, sir.
Q. I believe l\lrs. Allensworth also 1
A. Yes, sir.
Q.
ere they all riding on the same side of tl1e wagon that
you were]
·
A. The same side that I wns on.
Q. Did you not.ice, as you drove up the incline
page 54 } toward Kincaid's gate, the lights of a vehicle coming townrds vou from the east 1
A. y OU mean coming from the same direction we were
goingf
Q. Yes.
A. ell, I could see a reflection of light.
Q. Do you know how far back that reflection was first ob.
servable f
A. I couldn't say exaetly, but it first was called to my
attention when my son said, ~' :Mother, pull up your legs;
there is a truck coming up nwfully fast."
Q. Do you know how fast that truC'k was trave1Jing7
. A. No, I coulcln 't say his speed, but it appeared to be gomg very fast.
Q. How did you judge tlmt?
A. Because it struck right quickly, it seemed to me, after
he told me to hold my legs up. "\Ve were sitting with our
legs hanging down.
Q. Did you wntch the course of that truck as it came up
the road toward YOU 1
A.. "\Veil, I noticed that it was coming fast. That is about
all I did notice.· It seemed to be close.
. Q. Diel it strike the 1·ear of the wagon upon which you were
riding?
A. Ym;, sir.
Q. Did ~-on notice what kind of a truck it was?
page 55 ~
A. It was one of those express trucks, a covered
truck.

"r

"r
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Q. Did you notice whether the lights of this truck were
bright or dim?
A. "\Yell, they seemed to be about the right type of a light
that should be on the road.
Q. I believe that the wagon upon which you were riding
left Goose Creek Tavern ahead of the Orme wagon?
•
A. Yes, sir.
Q. Did the Orme wagon pass you before it got to the point
of the accident?
·
A. Yes, sir.
Q. ,vhere did this accident occur with 1·eferencc to the
Kincaid gate, if you know?
A. ,Yell, it could be seen right from the Kincaid gate. I
am not familiar with it so far as fe('t and miles are concerned,
but it could be seen from there.
Q. Do· you know whether or not there was a light on the
wagon?
A. No, sir.
Q. Did you give it any thought?
A. No, sir, I didn't; because I was invited to go on the
wagon, and it was dayligl1t whrn we left, and I nev<'r thought
about it.
Q. ,vhere was the wagon at the time it was
page 56 ~ struck with referencP. to the center of t11e road Z
A. It was on the rigl1t side.
Q. Do you know whether it was entirely on the hard surface, or ,partly off of the hard surface?
A. No, I don't. The only thing that I remember is that it
was travelling along where it should be. That was my idea.

The Court: Ask her if the road was lined.
By Mr. Kuykendall:
Q. Do you remember whether there are any white lines in
the road there 7
A. No., I don't.
Q. Were you knocked off of the wagon?
A. I was knocked into the wagon.
Q. Backwards, you mean?
A. Yes, sir.
Q. Could you see the wagon nhead of you as you clrove up
tl1e road?
·
A. You mean the wagon that was in front of us?
Q. Yes.
·
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.A. Yes, we could see them.

Did you have any trouble seeing them 7
Not a bit.
.
What kind of clothes were the people wearing?
Light summer clothes.
Q. Did you notice how the people on the back of
page 57 } your wagon we1·e dressed, whether they were in
dark or light clothes 1
A. They were young boys, and they bad on light summer
things.
Q. Did you notice whether the wagons wel'C illuminated by
the light from this vehicle ns it. approat'hed 1
A. Well, we could distinguish objects on there. It looked
to me like you could tell that-it showed people up riding,
and light colors being shown, made visible.
Q. How far back did you notice that 1 How far back was
the truck when yon noticed people were shown up by the light
of this truck t
A. Do you mean the peoplcQ. Of the wagon 1
A. Well, it was quite a ways. I don't know e-:xactly.
Q.
A.
Q.
A.

:Mr. Kuykendall: That is all.
CROSS EXAMINATION.

By Mr. Williams:
Q. Do yon own and operate fl1e bowling alle~", Mrs. Zimmerman?
·
A. No, sir; my husband does.
Q. Do you operate the bowling alley?
A. No, sir.
Q. You did not lmve anything to do with the bowling alleys
here in Leesburg?
A. I may go in and help out once in a while in
page 58 } case of emergency.
Q. I believe you stated you were invited on the
har wagon. ,vho invited you?
A. Well, it is an annual event, a sort of a standing invitation that all of the bowlers participate in this banquet. It
has nothing to do with the bowling alley itself. It is the
league of bowlers that have it.
Q. Who invited yon f
A. I am a member of the league. I bow], and as a member
I am entitled to go to the banquet.
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Q. ·well, now, how did you know when the banquet was
going to bet
A. I bowl all the time, and we have a committee, and we
know it is going to be after the bowling season is over.
Q.
as Mrs. Fleming a member of the committee 1

,v

:Mr. Kuykendall: I object to tbe question, upon the ground
heretofore assigned, regarding the question of invitation.
The Court: I overrule your objection and grant an exception.
Q. Now answer the question.

(The reporter read the pending question.)
A. I don't know.
Q. You spoke of the committee l1aving a meeting. Do you
who were anY of tl1e members of it¥
page 59 ~ A. No, I don't.
Q. How did it come to your attention of the
time and place where this banquet was to be had and held 1
A. They came as any organization that has u banquet,
those who participate in it or are notified that they nre entitled to go to the banquet.
Q. Who notified yon?
.
A. They didn't notify in auy writ.ten statement, but it was
common knowledge that if I was a bowler, and if a banquet
was to be a certain time and place, I was invited to go.
Q. 'You don't know who told you, tlien, to come 7
A. As I said, no particular person told me.
Q. ,vas :Mrs. Fleming president of the ·women's Club?
A. She was.
Q. Did she have anything to do with arranging for this
banquet'/
A. I don't know whether she did or not, because I clon 't
know whether she was on the Arrangements Committee. I
didn't have anything to do with th<' arranging of the rommittee.
Q. You speak of these boys heing on the back of the hay
wagon dressed.in white and with handkerchiefs: ,verc they
back there for any special purpose Y
A. No.
Q. They were not tlierc waving lumdkerchiefs for approaching cars 'l
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~

A. Xo, sir, not to my knowledge.

Q. Did you ever sec them wave handkerchiefs
at any approaching curs?
A.. I did.
Q. Did they wm·e handkerchi('fs for this approaching
truck1
A. \Yell, I don't know, because I wasn't particulflrly there
to see whether they were ,vaving lmnc1kerchicfs or not. \Ve
saw a truck coming, and it frightened us so. ·we felt like
it was going to hit us, and I don't Jmrdly remember what happened.
Q. ·why did you feel· that trnek was going to hit you 1
A.. Because my son told me it was coming very fast and
it was getting closer all the time, and it seemed like it was
corning rigl1t for us.
Q. ·who is your son 1
A. Joe Zimmerman.
Q. ,Yell, now, at what would you estimate the speed of
this truck?
A. I beg your pardon.
Q. Do you think you can estimate the speed of this truck?
A. No, I don't think I cou]d, tmthfully, because I don't
know very much about speed.
Q. Do you know how far the truck went after
page 61 ~ it struck the hay wagons?
A. "\Veil, it was within sight.
Q. After the point of contact, would you hazard an estimate of how many feet the truck travelled before it came to
a stop?
.
A. No, sir, because I am not fami1iar enough with distance.
Q. Did it reach the other hay wngon that was in front of
You?
· A. \Vhat, the truck?
Q. Yes.·
A.. No. That I know it flidn 't.
Q. You know it clid not? Did you testify on direct examination how nnwh distance was between the two hav
wagons?
•
A. Well, we were close--the two wagons, you mean 7
Q. Yes.
A. "\Ve were close.
'Q. Could you estimnte 110w close 1
.
":.\. Of ~otm,e, to m<;>, being thrown into tlte wagon, and the
driver bemg thrown from the wagon ancl the horses running,
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it s~emed that it was a great distanct', but of course it wasn :t,
because they were stopped in a short distance. The other·
wagon, we could hear them singing as we were riding along,
and we seemed to be very close. There wasn't verv much of
a dista11ce betwe.n tl1e two wagons.
•
page 62 } Q. '\Vould it be about the width of this room 1
A. '\Vell, you mean from the horses to the end of
the wagon?
Q. Yes.
A. I think mayb~ it was a little closer tlmn that.
Q. "rho was it that told you to tuke up your legs 1
A. l\ly son.
Q. Wi1y did ]w tell you?
A. '\Vell, I suppose ho thought it was going to hit. I don't
know. I never asked him.
Q. Did you hen r anybody on the wagon say, '' That truck
cannot see us. It is going to bit us." 1
A. No, sir.
Q. \V11en the truck collided with the hay wagon, was any·
one standing up in the wagon?
A. '\Vhen what-?
Q. ·was anyone standing up in the wagon?
A. Not to my knowledge, except possibly the driver may
have been standing at that time driving. I don't know.
Q. Do you know whether the wagon had lights on it or
not?
A. No, sir, I don't know.
Q. Have you cve1· hcanl it discussed among the group
that was in this hay wagon that. it cli~l not have nny lights
on it?
page 63 } A. No, sir. ·
'i\Ir. Williams: That is all.
The Court: Any re-<lirect, Gentlemen?
Mr. Hall: No, sir.
The Court: All right, l\frR. Zimmerman, thank you very
rnucl1.
Gentlemen, we will take a r~cess until two o'clock. I want
to remind you gentlemen that you are not to talk with anybody about this case while you arc out, and do not permit
anybody to discusR it in your presence. I will see you again
at two o'clock.
· ·
("Whereupon, at 12 :55 o'clock p. m. a recess was taken
until two o'clock p. m. of the same day.)
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page 64}

AFTERNOON SESSION.

The hearing was resumed at two o'clock p. m.
Thereupon,

JOE Zil\[MERl\IAN
was called as a witness by Counsel for the Plaintiff, and, having been previously sworn, was examinod and testified as
follows:
DIRECT EXAl\UNATION.
By :Mr. Hall:
Q. Please give your name.
A. Joe Zimmerman.
Q. How old are you?
A. Fourteen.
Q. Were you riding on the Kincaid wagon on the night of
June 4, 1943, when l\Irs. l\f argaret C. Fleming was killed?
A. Yes, sir.
Q. You left Leesburg in tht' e,•ening before dark 1
A. Yes, sir.
Q. And went to the Goose Creek Tavern?
A. Yes, sir.
Q. \Vere there more than two wagons that took bowlers to
the Goose Creek Tavern?
A. No, there were just two.
Q. On leaving, was your wagon in front f
A. Yes, sir.
·
page 65 } Q. Did it remain in front up to the time of the
collision?
A. No, sit· ; it passed us.
Q. Where did the other wagon pass your wagon?
A. I don't know just about where it passed us.
Q. But it passed you east of the scene of the collision 7
A. It passed us before.
Q. \Vho was driving the wagon that you were on?
A. Joe Kincaid.
Q. \Vhat side of the road was he driving the wagon on?
A. He was driving nearest to the right side, nearest the
center.
Q. Was tlic right horse on the hard surface, or over on
the shoulder of the road?
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Mr. Moore: Objection~ if your Honor please. He is tending to lead the witness.
The Court: Sustained.
By Mr. Hall:
Q. ,vere both horses on the hard surface of the highway
coming back to Leesburg!
A. One was on the highway and one was next to the dirt,
next to the road, just on it a little bit.
Q. At the time of tlrn collision, where was the wagon being driven with referenc~ to the left shoulder of the l1ard surface highway!
page 66 } A. I didn't understand the question.
Q. At the time of the collision, where was the
wagon and the horses 1
A. They were on the road.
Q. Were both horses on the road 1
A. No; one was all on the road, the otlier was partly on
the dirt part.
Q. ·which l1orse was on the dirt part Y
A. The one on the inside to the road; I mean the one on
the outside.
Q. The one on the right side or the left side 1
A. Do you mean wl1ich one was on the road 1
Q.. Which one was on the shoulder of the road?
A. The horse on the right side.
Q. Do you know what color the horses were1
A. They were white.
Q. Both of them were white J1orses?
A. Yes, sir.
Q. ·was that wagon struck by n truek near l\fr. Kincaid's
gate?
A. Yes, sir.
Q. Do you know wlmt truck it was?
A. A Higlnvay Express truck.
Q. How did you determine that f
A. I liave been l1earing the name.
page 67 } Q. \Vhen did you first see the light from that
truck¥
A. ·well, when it was a couple of hills away from us I saw
·
the beam of it.
Q. Did the headlights from that truck at any time show
or illuminate tl1e people on the wagon 1
A. Yes, sir, they did.
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Q. At wbat point did that begin 7
A. \Veil, when it was over one hiH, when it came to the
top of a hill, we were on top of one, and the headlights showed
on it, on the wagons.
Q. From the time you saw the heacllights coming over the
hill nearest you until it collided with tbe wagon. was the
truck being driven fast or slow?
A. It was driven vnrv fast.
Q. ·what makes yon think that it was being driven fast?
A. Well, from the time I saw it until it hit us it wasn't
very long. It must hnw been going v<.>ry fast; it got there so
quick.
Q. How many people were knocked off of the wagon?
A. I don't know how many was knocked off. I know-I
don't really know how many was knocked off. There were
several.
Q. Could you name the persons that you know were knocked
off7
A. Mrs. Pleming and :Mrs. Allensworth. I was
page 68 ~ partly knocked off. A.fter it knocked me off I
jumped the rest of the way.
Q. \Yhere were you sitting on the wagon 7
A. On the side nearest the road.
Q. 'Who were yon sitting next to 1
A. :Mrs. Allensworth and my mother.
Q. How many people were between you and the driver of
the wagon?
A. ~Iv mother was the onlv one between us.
Q. You were facing in wliich direction 1
A. Facing the road.
. Q. As to the collision, did you go to the point where Mrs.
Fleming's body was?
A. No; sir.
Q. The truck, after coming down the incline and starting
up the rise, toward the wagon you were riding on, at that
time starting up the rise, did the ]ights show on the people
and wagon1
A. \Ylien it was g-oing up the hill you could see the lights,
but I don't know whether they showed on the wagon or not.
I could see them, because as tl1e truck wc-nt up the Jiill the
lights would go up to, on the other side of the l1ill, but when it
cnrnc over tbev shown on us.
. Q. ·was there nnything on the south side of the roar to
prevent th~) truck from passing?
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~

A. No, sir.
Q. At the •time of the collision?
A. No, sir~ there was no other car near.
Q. V{as anybodv on the back of the wagon 1
A. Yes, sir.
•
Q. ,vhat were they doing! Do you know?
A. They were waving things and singing; some of them
were smoking.
Q. How were they dressed Y
A. Some of them had white clothes 011. It was summer
time; they were wearing light clothes.
Mr. Hall: You may lmve the witness.
CROSS EXA.MINATION.
By Mr. Moore:
0

Q. l\Ir. Zimmerman, how many were on the back end of the
wagon: waving f
A. I don't exactly know how many were back there.
Q.
ere there as many as three f
A. Yes, sir, there were.
Q.
ere there as many as five 7
A. That I don't know.
Q. \.Vlmt were they waving?
A. They had white handkerchiefs.
Q. "Wby were they waving them?
A. I don't know.
page 70 ~ Q. You don't know? ·was a light or lantern on
that wagon?
A. No, sir.
Q. There was not¥
A. No, sir.
Q. Wasn't there talk among those on the wagon about the
failure to I1ave a lantern Y
A. No, sir.
Q. You don't recall hearing it?
A. No, sir, I don't.
Q. Isn't it fact that tl1ose boys were back there waving
those handkerchiefs to attract tlrn attention of oncoming
cars?
A. I don't know a thing about that.
Q. You don't!
A. No, sir.

,v
,v
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Q. You said that where yon were sitting you were facing
the road. ,vhat do you mean by thatf
A. "\Ve were sitting on the side facing the road.
Q. \Yhat pad of the road we1·e you facing?
A. The middle part, tl1e part with the white line in front
of it, on it.
Q. ·were you looking f onvard or backwards~
A. I was looking every way.
Q. "\Vhich way were you facing f
A. If this were the road going this way, I was
page 71 } facing that way, like I am facing you.
Q. In other words, you were facing the field on
the north side of the road 1
A. I was facing the field on the opposite side of the road.
Q. Your back was turned to the center line of the road,
wasn't itY
A. No, sir.
Q. Then you were with your feet hanging over the side rail 7
A. Yes, sir.
Q. So you were then facing the south side of the road 7
A. I don't know which direction I was facing.
Q. You were facing Mr. Kincaid's home, weren't you 7
A. Yes, sir.
Q. I believe you said your mother was seated between you
and Joseph Kincaid 7
A. That's right.
Q. And that Joseph Kincaid was driving the vehicle at the
time of the collision 7
A. That is right.
Q. Therefore your mother would have been on your left
or your right?
A. My mother would have been on my rigl1t.
page 72 } Q. Who was on your left 7
A. Mrs. Allensworth.
Q. And who was next. to her?
A. Mrs. Fleming.
Q. And who was next to Mrs. Fleming?
A. :Mr. Fleming.
Q. Do you recall who was next to :Mr. Fleming7
A. No, sir, I don't.
Q. How many were seated on that side of the wagon?
A. I don't know.
Q. How many w.ere seated on the other side of the wagon 7
A. I don't know that, either.
Q. Do you know how many there were on the wagon?
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A. No, sir.
Q. Can you approximate the numbed
A. I 1·eally don't know. I don't know bow many went.
Q. \Vere there as many as fifteen on the wagon7
A. Yes, sir, there were.
Q. As many as fifteen on each of the wagons?
A. Yes, sir.
Q. \Vere there as many as twenty on the wagon you were
riding on'l
A. I don't know.
Q. How did you happen to go alon~ to this banquet 7
A. I belonged to the bowlmg league. I bowl with
page 73 ~ the Men's League.
·
Q. You belong to the bowling league T
A. That's right.
Q. I understood you to say that there was no other car on
the road at the time of this collision 7
A. That's right.
Q. Did you observe a car going in the opposite direction
just a minute or two, or momentarily, prior to the collision Y
A. No, sir; there wasn't any car going either way.
Q. You. saw no car going either way!
.
A. There were cars going either way before that, a Ioug
time before that.
Q. About how long before that 7
A. Oh, I don't know-fifteen or twenty minutes.
Q. How long did it take you to get from Goose Creek to
where you were at the time the collision took place?
A. I don't know.
Q. How do you happen to remember so flatly that it was
exactly fifteen minutes T
A. I didn't say it was exactly :fifteen minutes.
Q. I so understood you, sir. I don't mean to question you.
\Vill you read the answer back 1
(The reporter read the witness's last preceding answer.)
~

By :Mr. Williams:
Q. Do you know how long you had been travelling from Goose Creek 7
A. No, sir. ·
Q. How far from the point where the accident occurred is
it from the point where Goose Creek Tav~rn is 7
A. I don't know, sir. I didn't measure it.
Q. \Vhat is your occupation 7 Do you go to school¥

page 74
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A. Yes, sir; I am a student.
Q. You were about twelve and a half years old when this
happened, weren't you 1
A. Yes, sir.
l\Ir. "Williams: That is all.
Mr. Hall: :May this witness be excused to go back to
scl1ool 1 Have you any objection 1
Mr. l\Ioore: By all means. We approve of it.
(Witness excused.)
Mr. Hall: Mrs. Kincaid.
Thereupon,
NAN LIN KINCAID
was called as a witne~s by Counsel for the Plaintiff, and, being duly sworn, was examined and testified as follows:
DlRECT EXAMINATION.
.
By Mr. Kuykendall:
Q. ·wm you please state your name, residence,
·page 75 } and .occupation 7.
A. Nan Lin Kincaid, Leesburg, Virginia; housewife.
Q. You are the mother of Joseph Kincaid, are you!
A. lam.
·
Q. ,vhere is your farm 7
A. Two miles east of Leesburg.
Q. On Virginia Route No. 77 ·
A. Seven.
Q. I believe that your farm is situate on the south side
of that road, is it noU
-A. Yes.
Q.. How far f_rom the road is your house?
A. About a <Juartcr of a mile. I am not very good on distances.
Q. Is the road within view of anyone at the house 1
A. Yes.
Q. I believe that your son, Joseph Kincaid, took a wagon
and two horses belonging to you on June 4, 1943, to take some
people to Goose Creek Tavern for a banquet. Is that true 1
A. That is right.
.
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Q. ,vhat is the color of the horses?
A. White.
Q. ,vhat kind of horses were they?
A. They are farrn horses, Percberon, I think.
Q. That was a hay wagon, was it not?
page 76 ~ A. Yes.
Q. Do you know what time of the day they left
to go to Goose Creek Tavern 1
A. You mean left Leesburg, or left the farm?
Q. Left Leesburg.
A. I don't know what time, but I know the wagon was on
the way to town. I was in \Vashington that day and came iu
ou the bus, and we passed the wagon down at Southern
States. I don't know how long before that they left.
t.t. Will you please state whether you saw that wag·on a::,:
it returned from Goose Creek Tavern that night about eleven
thirty or twelve o'clock 1
A. I saw it once. I couldn't say whether it was that wagon
or both of them, as a car passed them on the east side of
the bridge.
.
Q. ,vhere were you sitting when you saw this wagon?
A. I was sitting at an open window on the north side of
the house.
Q. Did you kno\v that these wagons were approaching tl1P
gate that turns into your place before you saw this car approaching 1
A. Yes.
·
Q. How did you know that Y
A. Because I heard them singing.
Q. Did you look out of the window?
page 77 ~ A. Ycs.
Q. Did you see· tl1e wagon?
A. Only when tl1e car passed. I couldn't see them otherwise.
Q. What kind of night was it 1
.
A. Well, it was clear, there were stars, but no moon, I would
say.
.
Q. You say that you saw a vehicle with headlights approach this wagon from the east going west, is that true?
A. Going toward \Vashington; that is the one, when it
passed them 7
Q. Yes.
A. Yes, I"saw the wagons when the car passed them going
east, that car was.
Q. I see.
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A. That is when I saw the wagons.
Q. Then did you see them when a car drove up back of
them?
A. Yes.
Q. How far was this car back of them when you first noticed it7
A. It was on top of the hill.
Q. Which hill do you mean 7
A. I mean the hill closest to the bridge.
Q. Could you see the wagons from the reflection
page 78 } of these lights?
A. Yes.
Q. From where you were sitting?
A. Yes.
Q. How plainly could you see them 1
A. I couldn't distinguish people, but I could see the white
horses and the light dresses, and objects that way. I couldn't
see the people.
Q. .You say you heard them ma):ing noise on the wagon?
A. Oh, yes; they were singing.
Q. Did you notice whether this vehicle that approached the
wagon from the rear got by 1
A. No; I heard the crash.
Q. You heard the crash 7 ·what did you do after you heard
the crash?
A. I went out there is nuickly as possible.
Q. With whom did you go?
A.· Mr. Kincaid. I woke him up. He was asleep.
Q. Did you see this vehicle strike the back end of the
wagon?
A. I couldn't say I saw it. I heard it.
Q. Do you know how close the wagon was tQ the entrance
.
to your gate 7
A. No, I don't know. I can show you on the road, but I
don't know the distance.
page 79 }

Mr. Kuykendall: That is all.
CROSS EXAl\fINATION.

By l\Ir. l\Ioore:
Q. Mrs. Kincaid, do you know whether or not there were
any lights of any kind on the wagon your son was driving
that nighU
A. I didn't know until after the accident.
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Q. Do yon know now whether the1·e were lights on that
wagonf
A. There were no lights on that wagon that I know of. I
didn't know that until after the accident.
Q. You s_ay Mr. Kincaid bad gone to bed l
A. Yes.
Q. Had you not also retired I
A. No. I conldn 't sleep. I was up ·reading, and I heard
the dogs barking and beard the noise of the wagons. They
must have been down a~ :Mr. Harper's at tliat time, and I left
tbere and came over on the north side, in my son's room.
That is how I happened to be there. I sat there in the window.
Q. And you could hear the singing, could you noU
A. Oh, yes.
Q. You ~stimated the d~stance from the highway to your
house at a quarter of a m1leY
A. That is what I said. It could be anything else. "Women
don't know distances.

•

page 80

~

Mr. Moore: That is all.
The Witness: May I go home Y
Mr. Hall: Have. you any objection Y
Mr. Moore: No.
The Court: You can come back if he wants vou?
•
The Witness: Oh, yes.
(Witness excused.)
Mr. Hall: Mrs .. Florence Keyes.
Thereupont

FLORENCE B. KEYES
was called as a witness by Counsel for the Plaintiff, and being duly sworn, was examined and testified as follows:
DffiECT EXAMINATION.

By Mr. Hall:
Q. Please state your name.
A. Florence B. Keyes.
Mr. Moore: How do you spell the last name Y
The Witness: K-e-y-e-s.
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By l\fr. Hall:
Q. You live in Leesburg?
A. Leesburg.
Q. You were at Goose Creek Tavern on June 4, 19431
A. Yes, sir.
·
Q. How did you rctum home from the Tavern Y
A. I returned on :Mr. Orme's wag·on.
pag·e 81 ~ Q. ~fr. Orme 's wagon left the Tavern with the
Kincaid wagon in front of it 1
A. Ycs, sir. We were the last wagon.
Q. Did the Orme wagon remain behind the Kincaid wagon ·
until the time of the collision occurred up at Kincaid's gate 1
A. No, sir; we passed the Kincaid wagon..
Q. Can you tell us where you passed the Kincaid wagon 7
A. We passed the Kincaid wagon down around Harper's.
right at l\fr. Harper's place.
Q. ·when you got up to Mr. Kincaid's gate, did you see
the light from a truck coming· toward you from an easterly
direction?
A. Yes, sir.
Q. Where were those lig·hts when you first saw them 1
A. I first noticed them as they came up the hill, up over
the hill, a little beyond.
Mr. Moore: I clidn 't get that answer.
The Witness: Up over the hill, as the truck came over the.
hill.
.
By ?\fr. Hall:
Q. Do you mean the hill east of the bridge beyond l\lr. Kincaid's gate 7
A. Yes, sir.
Q. At that time did the lights from the truck show on either
or both of those wagons Y
page 82 ~ A. As the truck came down, after it reached the
crest of the hill, the wagons showed very plainly
in the lights.
Q. At the time of the collision, where were the horses and
wagon of the Kincaid wagon with reference to the northern
of the macadam highway 1
A. I don't quite understand, l\fr. Hall.
Q. Were both horses on the hard surface highway at the
time of the collision 1
A. Both wagons and horses on both wagons drove on tho
shoulder of the road, one horse.
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Q. ,vas the truck that struck the Kincaid wagon being
driven at a fast or slow rate of speed at the time of or before
the time of the collision?
A. I would say a fast rate of speed.
Q. Why would you say it was being driven fast 1
A. Because from the time I noticed it until it hit it was
just a matter of seconds, it seemed to me. I know it wasn't
long.
Q. Could you recognize any of the people on the Kincaid
wagon when your wagon was pa.ssed them 7
A. Yes, sir; I could see everybody on there very clearly.
Q. "\Vas it a clear night or a dark night?
A. It was a ~lear night.
Q. How were the people dressed on the Kincaid wagon?
A. ,veil, all of them had light clothing on. SeYpage 83 } eral of them had on white blouses; there were several light pink dresses. They were light type of
colored dresses.
Q. At the time of the collision, was the road on the outside open for traffic, the south side of the Kincaid wagon?
A. Yes, sir.
Q. Do you know whether there. was a white line marking
the center of the road at that pomt 7
A. Yes, sir.
Q. Which side of that white line was the Kincaid wagou
·
being driven on?
A. "\Ve were 'way over on our side of the wl1itc line.
Q. Did the truck that you are talking about, with the lights
showing on the wagon, run into the back of the wagon?
A. Into the back of the wagon?
Q. Yes.
A. The body, the cab of the truck, didn't strike the wagon.
It was the body of the truck, and it broke the wagon in the
center.
.
Q. Do you know what truck that was?
A. It was a Highway Express truck.
Q. Did it strike the wagon with a hard blow?
A. Yes, sir, hard enough to push the horses up the road.
Q. Do you know whether anybody was lino(lked off the Kin.
caid truck?
page 84 } A. The wagon, you mean 7
Q. The wagon.
A. I know Joe Kincaid was knocked off the wagon, becausr
I saw him go up through the air, and Mrs. Fleming and Mrs.
Allensworth.
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Q. Did you go back where they were9
A. Yes, sir.

Q. Did you see the body of Mrs. Fleming?
A. Yes, sir. In fact, I took a scarf that I had and wrapped
her head up.
Q. Was she alive at that time1
A. No, sir.

:Mr. Hall: You may have the witness.
CROSS EXA1vIINATI0N.

By Mr. Williams:
Q. How far were the wagons apart at the time of the accident?
A. The wagons drove not very far apart all the way. W ll
were close enough together that we sang from the Tavern
until the time of the collision, and you could harmonize ve1~·
nicely in your singing. vVe were that close together.
Q. Would you estimate it in any way by objects in this
courtroom?
A. No, sir, I am not very well on distances. It was a very
short distance.
page 85}

The Court: You mean that people on the two
wagons were singing the same songs 1
· The Witness: Yes 1 sir.

.
By l\fr. Williams:
Q. When the truck came to a stop, where did it come to a
stop in relationship to. the wagon on which you were seated?
A. Well, when the truck came to a stop, as well as I remember, the cab of the truck was about along with the horses ou
Kincaid's wagon.
Q. In other words, it stopped before it reached your
wagon?
A. Well, the impact of the collision had jolted the wagon.
and the horses too, practically up in the back of our wagon.
In fact, the horses' faces were right in my face after it happened.
Q. You did not see the lights, then, until it came over the
last hill which was nearest the wagon, is that correct?
A. The last hill?
Q. In other words, the hill which was nearest the wagon.
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A. No-yes, sir, that is the one I recognized it on.
Q. ·would you make any estimate as to I1ow far that was
away?
A. No, sir, I don't know how far away.
Q. Are you a member of the bowling league?
page 86 ~ A. Yes, sir.
Q. vVas Mrs. Fleming president of the league¥
A. Yes, sir.
Q. Do you know who an-anged this banquet 'I

l\fr. Kuykendall: I make the same objection, if your Honor
please, and note an exception.
'.rhe Court: All right.
Mr. l\Ioore: Do you permit tliat question, your Honor}
The Court : Yes.
A. Our banquets are arranged-well, there is one every
year, but there is always a committee that takes care of the
finances and planning of the banquet.
Q. 'Who was on that committee?
A. Well, now, I couldn't name exactly wl10 was on it. I
don't know.
Q. By what means did you know of the time and place wher~
the banquet was to be had?
·
A. It was written on the blackboard on the bowling alley
the last night of our bowling, the time and place and wherP
we were to meet.
Q. Was that signed by anybody Y
A. No, sir; it was just a bulletin notice.
Q. Do you know whether the president had anything to do
with the arrangement?
A. The president never served on the commitpage 87 ~ tee, to my knowledge. I mean, they never do.
Q. Was this notice typed or written in longhand !
A. No, sir; just written with chalk on the blackboard.
Q. Do you know whose handwriting it was?
A. No, sir, I don't.
Q. There was considerable discussion tlrnt this banquet
would not be held, wasn't there Y
A. "Tell, not that it wasn't to be had. It was due to the
ban on pleasure driving; that is why there was some discussion about it.
Q.
asn 't l\Irs. Fleming the one who persisted that this
banquet be held 1
A. No, sir; not especially, no, sir.
1

,v
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Q. How do you feel so confident f Did they discuss that
with you?
A. ·well, no, sir, but she wasn't overly-well, she wasn't
Um t type of a person.
Q. ,vere there any lights on the wagon¥
A. Not to my knowledge, no, sir.
Q. Had that been discussed among the occupants of tht·
wagon?
A. No, sir.
Q. At any place 1
A. No, sir.
·
Q. Were there lights on either of the wagons 7
page 88 } A. No, sir.
Q. How do you know tha.t 7
A. "\Ve\l, I knew that after the accident happened. I don't
think anybody gave it a thought before. I know I didn't.
Q. Did you testify that the wagon was broken in the center!
A. The board on the side that the wagon buckled in the
center.
Q. Not the wagon itself?
A. No, sir; the side board.
.
Q. About the time of, or just immediately prior, to this accident, did you meet a car?
·
A. Do you mean going west 1
Q. Going east.
A. Well, now at the time of the accident, no, sir. There
were several cars-you mean going east-there were several
cars coming west that passed our wagon, and I don't remember of any going east.
Q. You clon 't remember any?
A. No, sir.
Q. Had some people attended this banquet in their own
cars7
A. No, sir. The cars that I am referring to, one of them
was my brother-in-law that lives down in the country, and
he came up in his car.
page 89 } Q. Do you know whether anyone else attended
this banquet in their own cars from Leesburg7
A. No, sir, I don't know.
Q. Do you know, or is your answer "no" 1
A. No, sir.
.
Q. You m\'lan there was no one from Leesburg who attended
the banquet in their own car?
A. No, sir, not at the banquet, no, sir.

JOO
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Albert F. Anderson.
Mr. Williams:

That is all.

l\f r. Hall: Mr. Anderson.

Thereupon,
ALBERT F. ANDERSON,
was called as a ,vitneas by Counsel for the Plaintiff and,
ing duly sworn, was examined and testified as follows:

ue·

DIRECT EXAMINATIQN.
Bv l\Ir. Kuvkendall:
•Q. ,vm you please state your name, age, and residence?
A. Albert F. Anderson, age 45, residence Purcellville, Virginia.
Q. What is your occupation?
A. Lawyer.
Q. You are a lawyer at the Leesburg bad
A. That is right.
Q. Mr. Anderson, will Y<?U please state whether or not you
attended a bowling league banquet at Goose Creek
page 90 ~ Tavern on the night of June 4, 19431
A. I did.
Q. How did you go to tlmt banquet?
A. Vv e met down here on the main street and went down i11
two wagons.
Q. Whose wagons were they?
A. One of them was furnished, as I recall, by Mr. Kincaid,
and the other one by Mr. Orme.
·
Q. "Why were you travelling in wagons 7
A. Vvell, at that time there was a ban on pleasure drivin~.
we were afraid that if any cars were down there and parked
around that OP A would get on us, so we made arrangement~
to go down in the wagons.
Q. ,Vhat time did you leave here that afternoon?
A. As I recall, l\fr. Kuykendall, it was som<>where around
six o'clock. It was broad daylight. I wouldn't like to say
exactly what time.
Q. How were those people dressed 7
A. Well, it was warm weatlier. They were d·ressecl in summer slothes.
·
Q. Upon which wagon did you ride?
A. I went on the wagon of. Mr. Orme. It was driven by
Mr. Di Zcrcga.

)
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Q. Where were you seated on the wagon with reference to
the driver?
page 91 } A. I was on the side of the wagon, the side facing
away from the road, out in the fields, and I was
right close to the driver. There may possibly have been one
person on my left, between the driver and myself.
Q. Was l\Ir. Orme present?
A. He was.
Q. "\Vas he upon the wagon upon which you were riding?
A. That is my recollection, yes.
Q. About what time did you leave Goose Creek Tavern to
return to Leesburg?
·
A. Well, it was some time after midnight-I would say
around eleven o'clock-when the party broke up.
Q. On which wagon did you ride coming home?
.
A. The same wagon, but we were the second wagon to leave
tbe Tavern.
Q. Did you follow the Kincaid wagon all of the wayf
A. No. As we got down in the neighborhood of Mr. Harper's place, our wagon passed the other wagon. We had a
more spirited team, as I recall it, and went on past.
Q. What kind of night was it 1
A. Well, it was a clear .night. The stars were shining.
Q. Did you have any difficulty seeing people on that wagon
in front of you before you passed them 7
A. No, we could see them very clearly as we went by. I
didn't look ahead when we were following them,
page 92 ~ but I recall us we went by we called to one another.
You could see the people very clearly.
Q. \Vhat color horses were pulling the Kincaid wagon?
A. I couldn't say. It has been two years. I couldn't say
as to that.
Q. Were there any people sitting on the back of the Kincaid wagon?
A. My recollection is that there were two or three sitting
on the back, facing the rear.
Q. Did you notice whether they were waving anythingj
A. No, I did not.
Q. In what position on the road was the Kincaid wagon
when you passed it?
A. As I recall, it appeared to be as far off the road as
they could get, and not be in the ditch on the side. I would
say that the wheels on the right side of the wagon were off
the hard surface.
Q. Was one horse off the hard surface f
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A. Yes.
Q. In what position was the wagon on the road after you
passed the Kincaid wagon 'l
A. The wagon on which I was riding 1
Q. Yes..
A. Well, we went over the same way. .The right side of our
wagon was off the hard surface of the road, because
page 93 ~ I remember distinctly when I jumped off the
wagon I jumped on the gravel and dirt off the side
of the road.
Q. As you approached the Kincaid gate, do you recall having seen the lights of a vehicle approach from the back going
toward Leesburgi
A. No, I was looking out over the field. I didn't see anything of the highway at all.
Q. Did you notice the lights of any vehicle before the collision occurred?
A. No.
Q. Do you know whether there were any lights on tlia
wagon, on either wagon?
A. Frankly, I didn't notice, Mr. Kuykendall. It is my
recollection that there wercn 't any, but I didn't pay particular attention to it. It was daylight when we left here. It is
my recollection that they didn't have any lights on tllem.
Q. Did you give any thought to that before you came back
that night7
A. No. I was just an invited guest, and I didn't have anything to do with the arrangements that were made, so I just
climbed on the wagon and went on. I didn't pay any attention to that.
·
Q. At the time this Kincaid wagon was struck by the truck,
where was it with reference to the hard surface of the 1·oacl
then Y '\Vas it entirely on the hard surface, or parpngc 94 ~ tially off7
A. I couldn't say as to that. I didn't see the
collision at all. I can only say that when we passed the wagon
it appeared to be that the right side of it was off the road. I
couldn't testify to the position of the wagon at the time of
the collision.
Q. Did you hear the impact 1
A. No. )Iy first recollection of the thing was hearing some
commotion back there, some screaming, and I looked back and
saw the horses with their heads up. They seemed to be rigl1t
close to the end of our wagon, and in a comparatively few
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T

seconds our wagon stopped and I ran back and helped the
driver of the truck put flares out on the road.
Q. Did you see the driver of the truck?
A. While I helped him put the flai·es on, yes.
Q. Do you see him here today!
A. He was here. I don't see him here now. · I saw him
earlier in the day.
Q. What kind of truck was that that struck that wagon?
A. It was a large truck with a closed van body on it, is my
recollection. "Highway Express" was painted on over the
cab.
Q. Did you help the driver of the truck put on flares?
A. I did.
Q. ·where was the truck after the accident, as
page 95 ~ best you recall t
A. My recollection is that the truck was at an
angle, diagonally across tl1e road, over toward the left side.
Q. Diel you see the body of Mrs. Fleming?
A. Yes, she was further back.
Q. Back of the truck 1
A. Yes. She was, I would say, out in the center of the road,
lieing on the highway about in the center.
·
Q. And how far ahead of her. were the hind wheels of the
truck?
A. I hesitate to testify on that point, ~fr. Kuykendall. It
has been so long, and I didn't step it off or pay any particular
attention to that. My thought at tlie moment was to help the
driver get the flares out on tho road in case other traffic came
along, and I did walk back to see who it was and see if I could
be of nny help there. But I wouldn't like to hazard a guess
at that.
Q. You say that the man that you saw there who was the
operator of the truck was seated here?
A. Yes, sir. I spoke to him this morning. He was sittingin that chair right to the rear of l\fr. Williams.
Q. Do you know his name 1
A. Honeycutt, I think it is.
Mr. Kuykendall:

That is all.

CROSS EXAMINATION.
page 96

~

By l\Ir. ,vmiams:
Q. l\Ir. .Auderson, you spoke of l1elping put
flares out. "\"Vas there anything particularly in your mind
when you helped to put those flares out 1
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A. "\Yell, he was getting them out and I helped l1im so we
could get them out in a hurry because I was afraid other ve.
hicles coming up the road might run into us.
Q. In .fact, you knew t11cre were some other vehicles com.
ing up the rond, didn't you?
A. No, I can't say that I knew there were other vehicles
coming up the road. I don't recall seeing any approaching
at that particular time, but I knew that it was a well-travelled
highway, and very likely there would be other vehicles, and I
think I recall some peoplo went down to the Tavern in their
own cars.
Q. From Leesburg:?
A. Yes, I think the~· did.
Q. Did they attend the banquet'l
A. I think there were some there wbo took their own cars.
I am not positive on that point, though.
Q. You were an invited guest? Wl.10 invited you 1
A. I think Mr. "\Varner invited me, and possibly one or two
others. I recall Mr. "\Yarner mentioned it to me.
Q. ·were you the Toastmnster?
A. Yes.
page 97 ~ Q. Do you recall testifying· at the Coroner's inquest on .June 10, 1943?
A. I do.
Q. Do you recall having been asked about the rate of speed
of the truck?
A. Well, I think there was something said about that, a.s I
recall presently.
Q. What is your statement as of today as to the speed of
the truck?
A. The only thing I could say about the speed of th<.> truck
was that I recall that after I jumped off of my wagon I had
to go back to get to the truck, but as to how fast he was going, I wouldn't have any iflea at all. By that I mean, the
truck stopped before it reached our wagon.
Q. Do yon recall Jiaving testified in this language: "I
don't think he was coming at a rapid rate of speed because
he stopped immediately''?
A. No., I don't recall; frankly, I don't recall what I said
at that time. It has been pretty nearly two years. I do recall, however, that I had to run back to get to the truck. He
stopped in the rear of our wag-on.
Q. I believe you testified that the horses of the wagon
which was struck were right up against the rear of your
wagon'/
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A. They looked to be rather close to it, because when I
looked back I rould see their heads up, and they
page 98 ~ didn't appear to he very far from the rear end of
our wagon. That is when I first learned that there
had been a collision.
Q. As these two wagons travelled up the road that night,
what was the distance between them Y
A. They were rather close, 'Mr. W"illiams, but how close I
couldn't say. I was up at the front of our wagon, and there
were a number of people sitting at the back part of our wagon, ·
and I couldn't sec that.
Q. Were they close enough for the peop]e on the respective wagons to sing the same songs and harmonize with each
other?
A. Possibly those at the h~<'k end of the wagon could. I
don't know about that.
}fr .. Williams:

That is all.

(Witness excused.)
Mr. Hall: l\fr. Di Zerega.
Thereupon,
J A1IES DI ZEREGA
was called as a witness. by Connsel for the Plaintiff and, being duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Hall:
Q. Please state your name, age, and occupation.
A. James Di Zereg-a, 45 years old. I work for the electric
company.
page 99 ~ Q. How long have you been engaged in public
service business in Leesbnrg1
A. Twenty-one years, I think, or a Iitt1e longer.
Q. ,vere you a member of the party that went to Goose
Creek Tavern for the bowling league banquet on June 4, 1943?
A. If that is the date, I was there. I don't remember the
date1
Q. And I believe you drove Mr. Orme's wagon?
A. Yes.
Q. Was your wagon the first wagon to leave the Tavern
that nighU
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A. No.
Q. Which wagon left tlrnre first 7
A. The wagon Joe Kincaid was driving. .
Q. And l\Irs. Margaret C. Fleming was a passenger on that
wagon 1
A. That's right.
Q. Did your wagon pass l\f r. Kincaid's wagon on the return tripi
A. Yes.
Q. at what point on the rond f
A. There is a level piece of ground just the side of Saunders' gate, as well as I remember it.
Q. Were both horses of the Kincaid wagon on the hard surface dirt at the time you passed them?
page 100 } A. No, I don't think they were.
Q. ·wm you tell the jury where the horses were
being driven 2
.
A. I think one horse was out off the pavement. . They
pulled over.
Q. And after you passed that wagon, did the Kincaid
wagon follow you clear on up to the time of the collision?
A. Yes, rfght behind us.
Q. At the time of the eollision, where were the Kincaid
horses being driven 1
.A.. They were directly behind us.
Q. With reference to the northern indent of the macadam
highway1
A. They were directly behind us, and we were over. One
horse was off of the paved road.
Q. The Kincaid wagon was struck by a truck that night
near Mr. Kincaid's gate!
A. Yes.
Q. Can you describe the truck that struck it Y
A. No, sir.
Q. Do you know the owner of iU
A. No, sir. ·
Q. Did you see nny lights from that truck before the collision?
A. Yes, sir.
page 101 } . Q. ,vhen was the first time you snw those
bgl1ts1
ell, we were about at Kincaid's gate, and I noticed
A.
the lights of the truck, or whatever car it was, coming over
the hill. Then I got 'way over and before lmrdly I could pull
out of the road it seemed like I heai·d the crash back there.

"r
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Q. Did the lights from that approaching truck shine on t4e
wagon and make the objects clearer, the persons cleared
A. Ycs. Most of them had on white clothing of some kind,
und you could see them all.
Q. Would you say the truck was running at a rapid rate of
speed or a slow rate of speed?
A. In my judgment it was going fast.
Q. Why do you judge tlmU
A.
ell, from the time I saw t11e lights and from the time
it bit the wagon behind us.
Q. Did a passenger leave your wagon just before the collision?
A. Yes.
Q. ·would you tell the jury about that?
A. There was a man sitting on the left-band side of our
wagon.
e had left a pony tied at Kincaid's gate going
down, and he jumped off to get tl-iis pony, and some of us
hollered, "Look out, that car is liable to run over you."
Q. Was that with reference to.the truck?
A. Yes, the one that l1it the W!1gon.
page 102 ~ Q. Had he gotten out of the road before the
•
collision 1
A. He Jrndn 't any more thnn gotten out, if he bad gotten
out. I couldn't say positively whether he was out or not.
Q. Did you testify as to how tlwse people were dressed
that were on these two wagons?
A. Can I1
Q. Yes.
A. I can say a good many of them liad on white shirts and
white dresses. That is about all I know.
Q. ·were any persons sitth1g on the back of the Kincaid
wagon wl1cn you passed it?
A. Yes, I could sec very plainly when we passed it.
Q. W11ich side of your wagon were you sitting on l
A. I was on the rigl1t-hand side: and I was standing. I
wasn't sitting.
.
Q. How close was the Kincaid wagon following your
wagon?
A. Oh., it ,vas directly behind us-I don't know, maybe ten
feet. I wouldu 't know for sure.
Q. 'Why did you happen to go down in wagons that nighU
A. Gasoline shortage.

,v

,v

:Mr. Hall: You may have the witness.
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CROSS EXAMINATION.
By Mr. ·wmiams :
Q. :Mr. Di Zerega, you testified that tl1e truck
page 103 ~ was travelling fast, because of the time when you
saw the light until it hit the wagon. \Vhere was
the truck, then, when you first saw it?
A. I didu 't see the tmck. I saw the light. I conldn 't see
the truck.
Q. "\Vhere were the lights?
A. Coming over the hill beyond Kincaid's gate from me.
Q. Did you ·watch the progress of the truck down the highway?
A. No.
Q. Did you look back any more 1
A. No.
Q. You were occupied with your driving of.the horses?
A. That's right.
Q. They were spirited horses 1
A. ·well, they were farm horses. They had n little life to
them.
Q. }\fore· life tlmn the Kincaid team 1
A. That's right.
Q. What were these people waving handkerchiefs back on
the Kincaid v.agon for 7
A. I don't know, sir.
Q. They were waving them?
A. They might have been. I don't know.
Q. The boy that left the pony there was named
page 104 ~ Benjamin Franklin Jackson, wasn't he 7
A. That's rip:ht.
Q. Do you remember talking to me and to "\Villiam B. Gibson at your place just outside of Leesburg, just enst of Leesburg, in the late afternoon of June 28, 1944?
A. I remember two people coming there, but I couldn't
say for sure whether it was You or not. Your face looked a
little familiar when I came here today, but I didn't know for
sure v,•ho you were.
Q. Do you recall telling ns that this boy, Benjnmin Franklin Jackson, who jumpc>d off your wagon, had to wait for a
car to clear \Vhich was travelling east?
·
A. No, I can't say that I do. I remember there was a car
along about Thompson's gate belonging to tbe Clement place
where Thompson lived. Where · that was at the time, I
couldn't say. That was where I first saw the lights on it.
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Q. Then you have no recollection of telling me that this
boy had to wait for a car to clear going east?
A. No.
Q. Did you see a car going east which passed this last hay
wagon just prior to the accident?
A. No, sir.
Q. There was no cad
A. Not so far as I know, there wasu 't.
Q. Were there any lights on either wagon?
page 105 } A. No, sir.
Q. As a matter of fact, clidn 't you drive your
wagon around in front of the other wagon because you were
afraid of being struck by some vehicle bP-cause you did not
lmve any lights? Before you answer that question, think
on it.
A. I am not afraid of anything much, and I wasn't afraid
of anybody hitting me. I never have been.
Q. Did you know that your wagon should have bad lights
on it?
A. I was driving somebody else's wagon. I was just acting as chauffeur. I don't know what the law is about it.
Q. Would you drive a car at night that didn't have any
light on iU
A. I possibly would if I didn't know it.
Q. You had ample opportunity to know whether there were
any lights on this wagon or not, didn't you?
A. That's right.

Mr. ·wmiams: That's all.
RE-DIRECT EXAMINATION.

Bv :Mr. Hall:
·Q. May I ask one more question? · ,vhat kind of night was
it?
A. The sta1;s were shining beautiful1y. It was a clear night
with stars shining, hot as the deuce.
.
Q. At the time of this collision, was there anypage 106 ~ thing obstructing pas~age on the southern side of
the highway at the point of the collision 7
A. No, sir ; I would say not.
:Mr. Hall: That is all.
The Witness: Are you through with met
Mr. Hall: Yes, sir; that is all.
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Thereupon,
EDWARD .J. ORl\fE, .JR.
was called as a witness by Counsel for the Plaintiff and, being duly sworn, was examined and testified as follows:
DIRECT EXA"MIN A TION.
By :Mr. Kuykendall:
Q. ·wm you please Rtute your name, age, residence and
occupation¥
.
A. Edward J. Orme, Jr., Greenfield Farm, Leesburg, Virginia; 32; farmer.
Q. l\Ir. Orme, did you attend a bowling banquet on the
night of June 4, 19431
A. I did.
Q. How did you go to tliat banquet?
A. On my hay wagon.
Q. How did you happen to take your hay wagon?
A. Well, I was asked by members of the bowling league
if I wouldn't donate my horses and wagon.
Q. Why were they travelling in wagons, do you know?
.A. Because of the gas rationing. They couldn't
page 107 ~ go in automobiles. That wns the only means of
transportation.
Q. Who drove your wagon 1
A. Jimmie Di Zerega.
Q. ,vhy didn't you drive?
A. Because he was more expenienced in driving wagons
than I was., so I turned it over to a man who knew more about
it than I did.
Q. What time did you leave Goose Creek Tavern to return
to Leesburg!
A. Oh, approximately between eleven-thirty and twelve, I
believe it was. I don't rllmember the exact time.
Q. vVhicl1 wagon left first?
A. l\fr. Kincaid's.
Q. Wbo was driving that wagon 1
A. l\fr. Joe Kincaid.
Q. What color l1orses did he have 1
A. I don't recall.
Q. Do you remember whether your wagon passed tl1e Kincaid wagon before the collision?
A. Yes.
Q. About where did it pass7

Highway Exp. Lines, Inc., v. J.C. Fleming, Admr.

111

Edward ,J. Orme, ,Jr.
A. About a mile from the Tavern, opposite .Tack Harper's
barn., as far as I can remember,. to be definite about it.
Q. Did you notice how these people were dressed?
A. The majority of them bad white shirts and
page 108 ~ white dresses on, because it was suC'h a warm
night and nobody had their coats on.
Q. ,vhat kind of a night ·was it?
A. Oh, I should say there wasn't any moon, but it was a
fairly bright night.
Q. At the time the wagon on which yon WClre riding passed
the Kincaid wagon, where was that wagon with reference to
the middle of the road?
A. '\Vell, they were on the right of the white line.
Q. Do you know how far Y
A. Oh, I should say about a foot to the right of the white
line.
Q. Do you know where your wagon was driven with reference to the center of the road?
A. ·Well, when we passed, we were on the left side of the
white line. Then we came right back on our side of the road,
on the right of the white line.
Q. Did the wagon and horses stay entirely on the hard
surface or not?
A. '\Vhose wagon do you mean 7
Q. Yours.
A. Ours? Well, we tried to put one horse off the macadam
as much as we could, so therefore we were quite a ways over
the white line on the right.
page 109 ~ Q. When you passed this wagon, did you see
the people on the wagon 1
A. Yes, very clearly.
Q. While you were driving along hack-of the wagon, did you
have any trouble seeing them ahead of you 1
A. No, not a bit.
Q. What were the people doing on these wagons 1
A. They were singing and smoking and having a good
time. That is about all.
Q. As you approached the Kincaid gate, will you please
state whether you noticed the lights of any vehicle approacl1ing you from the cast, travelling west 1 toward LePsburg1
A. No, as I remcmh<:'r I don't remember any.
Q. You don't rcrnemboc 1
A. No.
Q. You remember the collision, do you 1
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A. Yes.
Q. Do you remember seeing any lights prior to the collision?
A. "rell, there was a car that passed us just as we started
to come down the hill, before we approached the Kincaid
gate-'way before, I mean. It was about, oh, a quarter of
the way down the hill, clown the first bill, and then we took
the dip and went up to Kincaid's.
Q. Did you notice this car struck the wagon
page 110 } before the collision. occurred?
A. ,Yell, I could hear the roar of a truck coming down in back of us, and the11 I looked down just before
the truck hit the wagon.
Q. You say it was the roar of a truck?
A. Yes.
Q. Do you know how fast that truck was travelling¥
A. I couldn't say definitely, but it seemed like he was going quite fast.
Q. How do you judge that?
A. ·wen, having a truck of my own, I can tell when a truck
is making quite good time by the roar of tlie motor, from my
own truck.
Q. And is that how you base your estimate of speed of this
truck?
A. ·wen, that fact, and the fact that it took him quite a ways
to stop.
Q. Did you see this truck strike the back of the wagon 7
A. No.
Q. Did you hear it 1
A. Yes.
.
Q. Where were you seated on the wagon which you were
riding?
A. I was up in front.
Q. Which side j
page 111 } A. Sitting on a Coca-Cola stand; just about the
middle.
Q. Will you state whether or not the road to the south of
your wagon, and to the south of the Kincaid wagon, was
blocked, and thus prevented traffic from going around?
A. Do you mean before the accident?
Q. Yes.
.
A. No, it was not. It was perfer:tly clear.

Mr. Kuykendall: That is all.
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CROSS EXAMINATION.

By Mr. Moore~
. Q. Can you tell by the noise of a truck, :Mr. Orme, how
fast it is running?
A. "Well, at a high rate of speed I think you can.
Q. What do you call a high rate of speed 1
A. I think anything over forty or forty-five, fifty.
Q. Could a truck being rnn at forty to forty-five or· fifty
miles be stopped in its length?
A. I wouldn't tl1ink so, no.
Q. You know it couldn't be, don't you?
A. "'\Vell, I am not too sure. It all depends on how good the
hrakes are.
Q. You think it would be possible to stop any type of truck
travelling at forty-five or fifty miles an hour within the length
of tba t truck 7
A. It doesn't sound right; of C'ourse not.
page 112 } Q. You spoke a moment ago and said that you
gauged the speed by the distance the truck travelled after the collision. Tell the jury what that distance
was.
A. Well, I think it was about, 011. I didn't measure it, but
I think it was around thirty-se':en foet, as I recall. I mean
as I have heard some people say who have measured it.
Q. '\Ve d~m 't want you to testify to what you heard. The
Court will tell you that is improper.
A. I don't know exactly how far it was.
Q. Did you examine that trnck that night Y
A. No.
Q. Did you get off of ·your wagon after the collision j
A. I did.
Q. Wben you passed the other wagon, the Kincaid wagon,
did you observe boys seated on the back or rear end waving
handkerchiefs?
A. Yes.
Q. "\Vere the boys that were on the rear of the wagon you
were riding on doing the same 1
A. I don't recall.
Q. " 7hy was that heing done, Mr. Orme?
A. I don't know. They were just waving back and forth.
Q. Don't you lmow it t? be n fact that they were being
waved to attract the attention of anybody approaching to the
rear of that wagon?
page 113 } A. State the question ngriin, sir.
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(The reporter read the pending question.)
A. Vilell, I guess they were doing it to attract people, yes, ·
more or less, and they were waving- to us as we passed. That
is the only time I recall.
Q. Your wagon had no lights on, did it 7
A. No.
Q. Nor did the other wagon have any lights on it, did it?
A. No.
Q. Did you not overhear a discussion between those riding on the wagon of tlHl fact tlmt there were no lights on
either wagon T
A. Did I hear' people sayQ. Yes, those riding on the wagons. Diel you hear them
discussing that fact 7
A. No, I didn't, as a matter of fact.
Q. You don't recall that 7
A. No, I don't.
Q. Isn't it true, i\Ir. Orme, that the reason your wagon
went around the Kincaid wagon returning from the Tavern
to Leesburg was to get in front of tl1em to avoid tlie rear end
of your wagon being struck by an oncoming car 1
A. No, I don't think that was the purpose at all. The reason Mr. Di Zerega passed was that 1\fr. Kincaid's
page 114 ~ horses were tired. They had been working all
day~ and ours hadn't been, and I think he thought
we could make a little better time than thev. That is whv
he passed them.
·
•
Q. How far apart were the wagons?
A. I would say about two lengtl1s.
Q. Just prior to the collision 7
A. About two lengths, I sl1ould say, sir; two wagon
lengths.
Q. ·what is the length of a wagon?
A. Oh, gee, I don't know; the regulation length. I guess.
Q. ,vcre tl1ey both about the same length¥
A. Yes.
Q. These farmers know a good deal more about tlmt than
I do.
I believe you said, on direct examination, that you did not
see the actual collision 1
A. No, I did not.
Q. Did the team on your wagon become frightened at tl1at
time?
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A. No, tbey didn't, particularly because we held them
back.
Q. You stopped, or l\Ir. Di Zer<'ga stopped, your wagon as
soon as you heard the crash, dicln 't he 7
A. Yes. They ran a little bit, and then we stopped them.
Q. How far were the horses pulling the second
page 115 ~ wagon from the rear of your wagon when it
stopped?
·
A. I should say tliey came np almost a wagon length and
a half. They were about half a wa~on length behind us after
the truck had bit Kincaid's wagon.
Q. A wagon body is about fifteen feet long, isn't iU
A. I think it is something like that, yes; standard size,
ours was.
Q. :Mr. Orme, do yon recall by whom you were invited to
attend this banquet?
.A. By the members of the committee who were running the
dance.
Q. Can you name any of tliem 1
A. l\fr. ,varner, as I recall, was organizing it.
Q. Anyone else 7
A. Not that I can think of, no, sir.
Q. But you think there were other members of the committee as you first stated, who invited you!
A. Yes.
Q. Did Mrs. Fleming invite you 1
A. No.
Q. How about :Mrs. Allensworth?
A. No. As I recall, just l\Ir. ,varner made all arrangements with me about the wagon and i.o forth.

:Mr. :Moore: That is all. Thank you, Mr. Orme.
page 116

~

(Witness excused.)

,v

The Court :
e will take a little recess, gentlemen, of
about five minutes' time.
( A brief recess was taken.)
l\fr. Hall: l\Ir. Adams.
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Thereupon~
EARL \V. ADAl\lS
was called as a witness by Counsel for the Plaintiff and, 1,c.
ing duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. \Vill you please state your name, age, residence, and
occupation 7
A. Earl "\Y. Adams; 29; Leesburg, Virginia; Safeway
Stores, Inc.
Q. Did you attend a bowling league banquet at Goose Creek
Tavern on the night of June 4, 1H437
·
A. Yes, sir.
Q. How did you go to that banquet 7
A. On a l1ay wagon.
Q. ·whose wagon did you use 1
A. \Ve used one that belonged to Mr. Orme, and one to
:Mrs. Kincaid. I rnde on the Kincaid wagon.
Q. Do you remember what time you left the Tavern and to
return to Leesburg that night?
page 117 } A. I would say approximately eleven o'clock.
Q. ·what kind of a night was it¥
A. It was a clear nig·ht. Stars were shining. It was wurm.
Q. \Vere you riding on the Kincaid wagon returning that
evening?
A. Yes, sir.
Q. "\Vhere were you seated on the wagon f
A. On the right side of the wagon about the middle of the
wagon.
Q. Facing which direction 7
A. I was facing the center of the wagon.
Q. Facing the center of the wagon 1
A. Facing south.
Q. Facing south?
A. Yes.
Q. Which wagon left the Tnvem first!
A. The Kincaid wagon.
Q. Did that wagon remain in front7
A. No, sir.
Q. When did the Orm~ wagon pass it? About where was
it?
A. I think it was just past the Harper residence.
Q. I sec. \Vill you state whether or not the wagon upon
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wbich you were riding was driving to the north. side of the
.
highway?
page 118 ~ A. Yes, it was driven to the north side of the
highway. The right wheels were on the shoulder
of the road.
Q. And were both horses on the hard surface, or was one
of them on the shoulder?
A. No, sir;· the right horse was on the shoulder of the
road.
Q. Did you continue in that fashion all the way down the
road?
A. Yes, sir.
Q. Did you have any difficulty seeing the people on the
Orme wagon while it was back of you!
A. No, indeed.
Q. Did you liave any difficulty ~eeing them when they
passed?
A. No, sir.
Q. How about aft~r the wagon got passed you and was
driving iu front of you? Could you see tlle people on the
wagon?
A. Yes, sh-.
Q. How were the people dressed on that occasion?
A. Most all of us had on white clothes. I had a white
shirt on; my wife had a white blouse, and tliere were several
boys on the back of the wagon. They all Jmcl white shirts.
l\Ir. Fleming had a white shirt.
Q. Did you notice where :Mrs. Fleming was sitting?
A. Sl1e was opposite me .
. page 119 ~ Q. Whic11 direction was she facing? ·
A. She was facing me.
Q. ·what was the color of the horses hooked to the wagon
you were riding in 7 Diel you notice?
A. I think thev were white.
Q. "\Vho was di·iving that wagon?
A. Joe Kincaid.
Q. Did he drive it at all times that day and evening?
A. Yes, sir.
.
Q. Now, as you approached the Kincaid gnte, will vou
state whether you noticed the lights of any vehicle appro~ch·
ing from the east, trave1ling towards Leesburg?
A. Ycs, sir; I noticed lights from a vehicle coming from
the east towards us.
Q. WI1en did you first ·notice those lights 1
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A. I believe as they came ove1· tl1e furthest hill from us.
That would have been about the second hill, I believe.
Q. ,Just explain to the jury what you saw with regard to
those lights.
A. I saw the lights of this vehicle C'oming over the second
hill and I kept ,vatching them because it seemed like they
were coming pretty fast~ and I never took my eyes off of
them, because I could hear the mc,tor of the vehicle and it
was making a very Joud noise, a kind of roar like,
page 120 ~ like it was coming at a fast speed, so I put my
eyes on it, nnd when I saw it coming over the
hill nearest us I still saw the lights, and they were bearing
right on down on us. It lit up all of us.
Q. And you say when it came over the hill they lit·over the
wagon7
A. Yes, sir.
Q. You say you kept your eyes on these lights from the
time they came over that furthest hill Y.
A. Yes, sir.
Q. ·wm you please state whether they were bright lights 1
A. Yes, sir, they were bright.
Q. '\Vere those lights at any time dimmed?
A. No, sir.
Q. Were they dimmed at n11 before the collision?
A. No, sir.
Q. Will you please state, whether this truck, as it approached the rear of the wagon slowed up any before the collision 7
A. No, sir., I don't think so.
.
Q. Did you l1ear or s()e anything that indicated it was
slowing up?
A. No, I didn't.
Q. Was there any car passing these wagons at or just immediately preceding the collision, ·at the time of
page 121 ~ or immediately preceding the collision, travelling east?
A. No, sir, I didn't notice any.
Q. ,vm you please state whether or not the south side of
the highway at the point of the collision was obstructed,
whether there was ample room for this truck to 11ave g<;>nc
around tbe wagon Y
·
A. Yes, sir, there was plenty of room there. The road was
wide and it has a wide shoulder.
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Q. ,vas there anything to have prevented it from passing
the wagon'?
A. No, sir.
Q. At the time of the collision, will you plense state how
the Kincaid wagon was situated with reference to the road
bed?
A.
ell, the right wheels were off on the shoulder of the
road, and the left wheels were on part of the macadam.
Q. How about the horses?
A. The right horse ,vas correspondingly on the right.. corresponding to the wagon.
Q. Did you notice whether any jumped off of the wagon
in front of you just before this collision?
1
A. No, I didn't.
Q. Could you see the people on the wagon ahead of you 1
lt. Yes, sir.
Q. ,vere the people making any noise? What
page 122 ~ were they doing as they rode up the road 1
A. You mean on both wagons?
Q. Yes.
A.
ell, they were talking and laughing.
Q. Vilas anybody smoking on t11e wagons?
A. Yes, sir; l\fr. Fleming was smoking and :Mr. Edmiston
was smoking. I just don't J"<'membcr whether anybody else
was or not. They probably were.

,v

,v

l\I r. Kuykendall: That is all. You may have the witness.

CROSS EXAl\IINATION.
By l\[r. \Villimns:
·Q. l\Ir. Adams, do you remembc>r talking to me and Mr.
Gibson in your store on the late afternoon of June 28. 19441
A. I think I remember talking to you. I have just forgotten who was with you. I just don't know the exact date.
Q. Do you recall telling me that you had discussed, along
with some other members of the party, about the Kincaid
wagon not having· any ligl1ts on 1
A. No, sir, I don't remember-Q. Before or prior to tl1e time of the accident?
A. I don't renrnmber just what we discussed, to tell the
truth.
Q. Don't you recall tP.Jling me that yon and someone else
commented on the danger of driving the Kincaid
page 123 ~ wagon without lights to Goose Creek prior to
leaving to come home to Leesburg?
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A. No, sir; I don't think anything was- mentioned aLt.lUf
lights.
Q. You don't recall that?
A. No, sir.
Q. \Vhich side were you facing on that wagon 1
ere you
looking toward the Kincaid house or in the opposite direction
from the Kincaid house?
A. I was looking towai'd the Kinraid house.
Q. You were looking toward the Kincaid house?
A. I was facing that way. I Ynts looking, when the truck
was coming'., I wns looking towa1·d the truck.
Q. "Which side of the wagon were you on?
A. On the north side. ·
Q. Tbat was on the right-hand side of the wagon?
A. Yes, sir.
Q. \Vas not Mrs. Adams next to you 1
A. Yes, sir.
Q. Before the collision occurred, were )'OU on the wagon or
off the wagon?
A. Before it occurred 7
Q. Yes, just prior to tl1e collision. Were yon on the wagon
or off the wagon?
A. I jumped off the wagon just a second or two
page 124 ~ before the truck hit.
Q. Hadn't you also assisted l\frs. Adams off
before the collision?
A. No, sir.
Q. She was still on the wagon?
A. I don't know whether or not sl1e was on the wag-on at
the time of the collision, but I clidn 't assist her off before
the collision.
Q. Did you not also tell me and Mr. Gibson on this same
date, June 28, 1944, that you had made the statement before
you jumped off, "l\fy God, that trnrk can't see us", and
that you jumped off and had assisted :Mrs. Adams off?
'
A. No, sir.
·
Q. You never made any such statement as that?
A. No, sir. I made a statement that my wife had saiddo you want me to say tliatQ. Yes.

"r

,

:Mr. Kuykendall: That is 11earsay.
The Witness: That is tl1e reason I clidn 't say it.
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Q. ·well~ when you said you first noticed this light of the
truck on the second hill, do you mean the hill which was
nenrcst the wagon?
A. No, sir; I mean on tho se<:ond hill from the wagon.
Q. ,vas it the light itself, or the reflection of the lig11U
A. No, it was the light, because the first hill
page 125 ~ wasn't as high ns tho second hill.
Q. Can you stand.in the road at the place where
tho accident occurred and see the top of the second hill?
A. What is that, now? I didn't get iU
(The reporter read the pending question.)
A. I don't know whether you can see the top of the second
hill or not, but I am sure you can see a vehicle.
Q. Do you have any idea how far that second hill is from
the place of the collision, the top of it Y
A. No, I don't. I could. make a guess, I mean I could make
an estimate.
Q. Estimate it, will you f
A. I would say about two hundred yards.
Q. Then would it not have been possible for the driver of
that truck to have seen the wagon within the berun of its headlights at two hundred yards?
A. I believe so.
Q. You believe so?
. A. Yes, sir.
Q. "\Vas there much confusion at the time of the accident'/
A. "rell, you mean right after the accident?
Q. Immediately after the accident.
A. I wouldn't say there was any more than
page 126 ~ ordinary. Everybody was looking after the injured.
Q. How many other people on your wagon jumped off besides you'l
A. I don't know that any did, unless it was the boys on the
back. I don't know whether they did or not.
Q. In fact, right after the accident wasn't there some. people over in the field on the north side of the road?
A. Right after the accident? •
·
Q. Yes.
A. Yes, sir.
Q. There were Y
A. Yes, sir.
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Q. How did they get over there, and why were they there 'l
A. They had got off the wagon after it had been ltit.
Q. Why did they go over the fence into the field 1
A. Ob, into the field f They weren't in the field, .I misunderstood you. They were just on the right side of the road;
I'm sorry.
Q. Do you state positively they were not over the fence in
the field 1
.
A. No, I didn't notice anybody over there.
Q. Could there have been anybody from your wagon over
there!
·
A. I don't know what they would want to climb over the
fence for.
page 127 } Q. Wasn't the top of the fence just about even
with your hay wagon 7
A. Yes, sir.
Q. How far did tl1is truck travel after it hit the hay wagon?
A. I can only make an estimate. I would say sixty feet,
possibly; maybe more.
Q. ·when the truck came to rest, where was it in relationship to your wagon 1
A. I believe the truck was still on the left of the road. I
don't know whether I could estimate how close it was to the
wagon. Of course, the wagon didn't stop after it was l1it.
Q. Had it passed further west of your wagon, or noU
A. I don't believe it bad.
Q. You don't believe it had?
A. No, sir.
Q. How far did your wagon travel after it was hit Y
A. I don't know, exactly. I wasn't on it.
Q. Did it clear you?
A. Yes, sir.
Q. How much further west was this wagon past you, then,
when it came to rest?
A. Oh, if I remember right, I think the horses didn't stop.
They kind of ran on a little bit. I just don't know
page 128 } how far up the road they were.
Q. Tben how far was it between the Orme
wagon and the Kincaid wagon at the time of the accident t
A. How far was our wagon from the Kincaid wagon nt
the time of the accident 1 •
Q. ·what was the distance between the two wagons at the
time of the accident 1
A. I really don't know, exactly.
Q. ,vould you estimate iU
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A. No, sir, because I really dicln 't look. I was watching
the truck at the time of the accident.
Q. "\Vere people singing on your wagon just prior to the
·
accident?
A. I don't believe they were.
Q. vV ere people singing on the Orme wagon just prior to
the accident?
A. I don't think so, no, sir.
Q. "\Vere these two wagons close enoug·h that people on
either wagon could be singing the same song and harmonizing with each other·?
A. I don't think so.
Q. You don't 'l While you were on your wagon, you never
heard that done'l
A. Wbqt was that question 'l
Q. While you were on your wagon and propage 129 ~ gresscd from Goose Creek Tavern to the place of
the accident, then, you never heard parties on
both wagons singing the same songs and harmonizing witl1
each other¥
A. Not on the return; I don't believe so.
Q. Did yon know that the Orme wagon had stopped at any
time to let a boy off to get a pony at t11e Kincaid gate 'l
A. No, sir; I didn't.
Q. Did you know a pony J1ad been left at the Kincaid gate 'l
A. No, I didn't.
Q. Diel you know whether there was any car travelling east
prior to the accident?
A. No, sir.
Q. "\Vere any members of this club who attended the Tavern
in their own car?
A. None that I know of.
Q. "\Vere you a member of the bowling league?
A. Ycs, sir.
Q. Who was 1·csponsible for this banquet 'l
A. I really don't know the individuals, I mean who they
were.
·
Q. Did they have a committee 'l
A. I think so.
Q. Do you know who were members of that committee 'l
A. No, I don't.
page 130 ~ Q. By what means did you ascertain the time
and the place that the wagon was to leave Leesburg· for Goose Creek Tavern 'I
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A. How did I know what time the wagon was leaving for
Goose Creek t
Q. Yes.
A. I think the manager of the bowling alley notified me, if
I remember right.
Q. ·who was he 1
A. \Vhat is his name? Garland Keyes.
Q. K-e-y-e-s?
A. Yes, sir, I think so.
Q. Mr. Adams, on direct examination you testified that
from the time you saw this truck you never took your eyes off
of it, and at the time you testified, on direct examination, that
you could sec clearly the people on the Orme wagon. Now,
how do you reconcile those two statements?
A. I don't think I testified tllat I could see the truck nn:1
the Orme wagon at the same time. That would be impossible.
Q. That is what I thought.
Did you not testify, then, that you kept your eyes on the
truck from the first time that you saw it until the tim<.' of the
collision 1
A. Yes, sir.
Mr. \Villiams: That is all.
page 131

~

(Witness excused.)

Mr. Hall: Bennie .Jackson.
Thereupon,

BENJAMIN FRANKLIN JACKSON
was called as a witness by Counsel for the Plaintiff and, being
duly sworn, was examined and testified ns follows :
DIRECT EXA:J\IINATION.
By Mr. Hall:
Q. Please state your name, age, and occupation.
A. Benjamin Franklin Jockson; age 29; Meter Reader for
the Virginia Electric & Power Company.
Q. Did you attend a banquet at the Goose Creek Tavem on
the night of J unc 4, 1943 !
·
A. I did.
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Q. How did you return home from the banquet?

A. On the wagon driven by Mr. Di Zerega.
Q. Do you recall a collision that night in which Mrs. Flem·
ing was killed?
A. Repeat that, please.
Q. I say, do you recall the collision on that road that night
when l\lrs. Margaret Fleming was killed 1
A. Yes, sir.
Q. At the time of the collision, where was your wagon 7
A. Our wagon was just in front, right opposite }Ir. Kincaid's gate.
page 132 ~ Q. There was a wagon behind you on which
Mrs. Fleming was riding1
A. That's right.
Q. ·whore was that wagon?
, A. I would say approximately twenty feet back.
Q'. In what position were the horses and the wagon on the
highway?
A. I was on the front wagon, of course. It was well to the
right of the road, to the other side of the white line, of course.
Q. How about the wagon in which Mrs. Fleming was riding?
A. ·when the lights f1:om the truck-as well as I remember,
it seemed like it was pretty well off the road, too.
Q. You saw lights from a truck coming from the east?
A. Yes, I did, coming west.
Q. Going west?
A. Yes.
Q.. ,vhere were those ligl1ts wl1en you first saw them?
A. ,vell, it hadn't come over the hill much, I don't know,
maybe ten or fifteen feet.
Q. Which llill do you ref er to?
A. I am referring to the second, the last hill.
.
Q. The last bill, the last hill nearest to the Kincaid gate?
A. Yes, sir.
page 133 ~ Q. Did the lights from that truck show up on
the wagon on which Mrs. Fleming was riding1 .
A. Well, I couldn't say exactly, but it did on ours. When
the truck came over the hill, of course, it was above our wagon,
but as the truck went down the hill the lights came down on
our wagon.
Q. And the wagon in which Mrs. Fleming was riding was
immediately behind you 7 ·
A. You could see the other wagon very well, and both
horses.
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Q. How much distance was there between the two wagons T

A. I would say approximately twenty feet.
Q. Did you keep y01.J.r eyes on the lights of that truck until
the collisiou1 ·
A. No, sir..
Q. \Vhy didn't you 7
A. ·well, I wanted to get off to get a pony that Iliad tied
there, and after I saw the truck coming down the hill I thought
I had plenty of time to jump off. I just jumped off.
Q. Did you jump off the moving wagon?
A. Yes, sir.
Q. And the wagon driven by Mr. Di Berega didu 't stop to
let you off!
·
A. No, sir.
page 134 ~ Q. Did you get across the road into the Kincaid gate before the collision 7.
A. I got just across the road, right at the funnel shape.
The gate forms a funnel shape, and I just got across the
road. I didn't get down to the gate. I got-see, the gate
comes up hill like this. The gate is here, and I got along in
this big funnel part.
Q. At that time were there any cars coming toward you
from the direction of Leesburg, g·oing in an easterly direction?
A. There was not, as far as I know.
Q. Did you look?
A. Yes, sir; oh, yes, first, before I jumped.
Q. There were no cars coming from toward Leesburg f
~N~~~

..

Q. How much space was on the south side of the road at

the time of the collision 7
A. \Vell, as I said a while ago, it was more than half, because the wagons were well over on the other side of th~
white line; that is, if the white line is in tl1e center of thll
road.
Q. How about the shoulders of the highway at that point f
Did you ever look at them?
A. Just what7
Q. The shoulders of the road of the outside at
page 135 ~ the point of the collision.
A. It seems as if they are wide at that point 1 if
that is what yon mean.
Q. Do you know how wide at that point?
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A. I wouldn't really like to say. It is very wide, clear widl•
enough for two cars or two trucks, if that is what you menu,
especially there at Kincaid's gate, because that is a big entrance and it is up smooth and all. There isn't any rough
place.
Q. You mean there is room enough on the south side of the
white line for two cars to pass 7
A. Two cars on the other side of the line, do you mean?
Q. Yes.
A. I don't know about two car~ on the other side. You
mean cars on the other side of the line 'l
Q. On the south side.
A. You mean two cars over on this side¥
Q. That's right.
A. I don't know about two cars over there. I know it is
plenty wide.
Q. You baveR 't measured it, have you 1
A. Oh, no. You are not counting over on this side, too 1

The Court: Over on Kincaid's side of the line.
l\Ir. Hall: Including the shoulder and the hard
page 136 ~ surface road.

A. I wouldn't say.
Q. You haven't measured it 1
A. No.
Q. Did you sec Mrs. Fleming's body lying in the road thn t
night at that point7
A. I did.
Q. Will you tell the jury where you saw the body'!
A. \Veil, as well as I remember, I would say approximately
-I don't remember-I guess, say, around twenty feet from
l\Ir, Kincaid's mail box, down the road.
Q. Near the white line on the highway¥
A. Her head was laying, I would sny, it was almost square],.
on the line.
·
Q. On the wl1itc line of the highway 7
A. That's right.
Q. Had the body been moved when you got there?
A. No, sir.
·

l\Ir. Hall: You may have the witness.
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CROSS EXAl\UNATION.
By Mr. Williams:
:
Q. Mr. Jackson, do you remember talking to me and Mr.
"\Villiam B. Gibson on June 28, 1944, in the afternoon, on the
front porch of l\fr. Di Zerega 's place just east of Leesburg1
A. I remember talking to you. The date and
page 137 } all I don't remember.
Q. You do remember talking to me?
A. Yes, sir.
Q. And you remember, do you, telling me about jumping
off this hay wagon to go acros~ to get the pony which was
tied at the Kincaid gate?
A. That's right.
Q. And do you recall the reason that you told me tl1at you
had to wait to go across the road for the pony?
A. That I had to wait?
Q. Yes.
A. I do not.
.
Q. Don't you recall telling me that you had to wait to croRs
to the other side of the road because there was a car travelling in an easterly direction 1
A. Not when I got ready to jump, no, sir. You asked me
about meeting a car, and I told you we had met several cars,
but not at that time. I told you we had met several cars, and
the last car, as well as I remember, that we met, it was somewhere along in the flat before we ever got to M:r. Kincaid's
gate, nnd you asked me tl1ree .times that same question nnd
wanted me to say yes.
Q. And do you also recall describing in detail to me that
you stood in the road, and after the car had passed, Jiad
watched this car, which was travelling east, 11ass
page 138 } by the hay wagon, and this approaching truck?
A. Repeat that, please.
(The reporter read the pending question.
A. I told you I didn't stop from the time I jumped off. I
told you the first thing I knew, I jumped off and kept going.
I knew the truck was coming, and one or two hollered ""i.Vatch
out!" and I went to look around, and about that time the truck
hit the wagon. I was across the road, right in this funnel
sliape. You asked me that same question three times down
on my porch. The third time I told you I wasn't going to
say yes.
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Q. There was another gentleman present with me, was therE'
noU
A. That's right.
Q. Do yon recall what his name was 1
A. No, sir. He was. a short fellow, a little fleshy.
Q. Was his name Mr. William B. Gibson?
A. I really couldn't tell you.
Q. How far was this collision east of the Kincaid gate?
. A. I told you, about twenty feet from the mail box.
Q. Oh, the collision occurred twenty feet east of tlic mail
box?
A. That's right.
Q. How are you so certain of that?
A. I didn't say. I said approximately, as well as I remember. I haven't measured it. It could be twentypage 139 } five, and it could be ten.
By the Court:
Q. ,Vhicb side of the driveway is the mail box on?
A. On the right going in.
Q. \Vest side or the east side1 The side toward Leesburg?
A. No, sir, the side toward Goose Creek Tavern.
By Mr. Williams:
Q. vVhere, then, was your wagon at the time of the collision 7
. A. I told you I jumped off. The wagon was still going. It
wasn't going to be where J. jumped off at.
Q. The wagon on which you were riding was west of the
Kincaid gate when it came to rest after the accident, is tl1at
correct?
A. Our wagon?
Q. Yes, sir.
A. Yes, sir.
Q. How far west?
A. I couldn't tell. I wasn't on it.
Q. You could estimate it.
A. I don't know. The horses ran. I couldn't tell you how
far they went. Both wagons ran.
Q. Did they go as much as two or three hundred yards west
of the Kincaid gate?
A. I don't think so.
page 140 ~ Q. Well, tell us about how far.
A. I really couldn't tell you, because I didn't
pay that much attention to it.
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Q. Yon work for the Virginia Electric Public Service Com·
pany, don't you 1
A. That's right.
Q. It is necessary to estimate distances, isn't it, quite often
in your work 'l
.
A. I wouldn't say it was. I don't know.
Q. ·what is your job witb them ·l
A. Reading meters.
Q. Do you do anything else 1
A. No, sir. ·
Q. You are not a mechanic 7
A. No, sir.
Q. WI1ere was the Kincaid wagon, then, when it came to
rest· after the collision in relationship to tI1e Kincaid gate 1
A. Just about in front of the gate.
Q. Just about in front of the gate7
A. That's right.
Q. Now, you also said you went back and helped with the
body of l\frs. Fleming'!
A. I did not.
Q. What did you say about that 'l
A. I said I went back, and after I saw what I
page 141 ~ did see, I wished I hadn't been there, and I came
back.
Q. Where was her body'l
A. Her body'l This is the white line, l1ere. Her head was
lying right on the white line, and her feet toward !fr. Kincaid's house.
·
Q. Was that east or west of the Kincaid gate'l
A. ,veII, it was east of the gate·1
Q. How far east of the gatc'l
A. I really don't know-fifteen or twenty f ect, something
like that.
Q. Is that, then, measuring fifteen or twenty feet cast of tlle
east side of the gate?
·
A. Of the cast side of the gate.
Q. Do you remember a white line on the highway 1
A. Yes, sir.
Q. Is that white line a continuous line 'l
A. I couldn't tell you.
Q. You do ~ot know whether it was intermittent or not 1
A. I couldn't tell you wl1ether it was two lines or broken
or not. All I know is, it was a white line.
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Q. How far would you say the last hill was east of the east
side of the Kincaid g·ate 7
A. How far7 The last hill going down?
Q. Yes. You referred to it as the last hill.
.
A. I was referring to the last hill coming this
page 142 } way, too.
Q. That is true.
A. That's right. You want to know how far the last hill
going down is 'i
Q. Yes.
A. Oh, I would guess it is three hundred yards. That is
the last hill coming down, not the last hill coming back. I
lmve been referring to the last hill coming back.
Q. Let me put it this way. How far is the nearest hill to
the Kincaid gate which lies east of the gate!
O. Oh, I guess somewheres between two and three hundred
yards.

Mr. ,vmiams: That is all.
(Witness excused.)
Mr. Hall: Kenneth Lambert.
Thereupon,
KENNETH LAMBERT
was called as a witness. by Counsel for the Plaintiff and, being
duly sworn, was exammed and testified as follows:
DIRECT EXAMINATION.
By :Mr. Kuykendall:
Q. ·wm you please st.ate your name, age, residence and
occupation 7
A. I am thirty-five years old; live in Leesburg; I operate a
filling station; Kenneth Lambert.
page 143 } Q.. Did you attend a bowling league banquet at
Goose Creek Tavern on the night of June 4, 19431
A. No, sir.
Q. Did you have any occasion to go to Goose Creek Tavern
that night?
A. Yes, sir.
Q. What time did you go down there 7
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About ten-thirty.
How did you go?
:My automobile.
·when you got there, did you stay or return to Lees-

~~,

.

A. I guess I was there about fifteen minutes, and there
was a lady there that had a toe injured, and I brought her to
Leesburg.
Q. Had the wagons left when you brought this lady to Leesburg. .
A. No, sir; they hacln 't.
Q. Did you sec the wagons down there?
A. Ycs, sir.
Q. Did you then go back to Goose Creek Tavern later that
night!
A. Yes, sir, I did.
Q. How soon after you returned to Leesburg with this person who was injured!
page 144 } A. Just as soon as I let her out of the car I
went right on back. I don't know just exactly
how much time elapsed.
Q. On the way back to the Tavern the second time did you
meet and pass these wagons as they were coming tow a rd
Leesburg!
A. Yes, sir.
Q. Where did you meet them 7
A. I met them at the new entrance to the Harper's gate.
That is on the side just opposite the old pond that used to
be there, and the dip in the road.
Q. Did you have any difficulty seeing them?
A. No, sir, I didn't.
Q. ,Vhen you got to the Tavern, did you remain there anv
particular length of time?
•
1
A. No, sir. The folks that were coming home with me were
waiting for me.
Q. Do you know how far it is from Mr. Harper'~ gate to
the Tavern!
A. To Goose Creek Tavern f
Q. Yes.
A. I would say approximately a half a mile.
Q. After you had gotten back to the Tavern the second
time, how did you park your car?
A. I didn't. I pulled the car in, but I didn't get out of
it.
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Q. You pulled the car in toward the building?
A. Yes, sir.
Q. Before you left the Tavern the second time, did you see
any other vehicles come toward Leesburg1
A. As I started to back out in the highway, the Highway
Express truck went by.
Q. vVhere did you first notice it f
A. Notice the Hig·hway Express truck7
Q. Yes.
A. I saw it coming across the bridge, or maybe a little bit
this side. It was approaching the bill when I started to back
out.
Q. Is there a hill on tl1e west side of that bridge 7
A. Yes, sir, there is.
Q. The hill slopes upward toward the west, doesn't it 1
A. Yes, sir.
Q. Was your attention attracted to this vehicle as it came
across the bridge 1
A. It was running. l\fr. Williams: l\:Iay it please the 0(,)urt, I object to testi-

mony he is going to give as to the speed of this vehicle two
or three miles away from the scene of the accident.
The Court: Half a mile, the testimony was.
Mr. \Villiams: Courts have passed upon that in Butler
against Greensberg, that they cannot testify to
page 146 ~ the speed of a car at that distance away from the
scene of the accident.
Mr. Kuykendall: It is not remote. It is very close to the
scene and point of the accident, and the time and place, and
I am going to connect it up to show that the speed was not
•
diminished any, as far as that is concerned.
The Court: I do not recall the citation you mention, l\fr.
Williams. If you want to produce that, I suggest that you
take an adjournment now, and if you will give me a reference to it I will look it up.
Mr. Williams: All right, sir; I lmve the reference.
The Court: I think we will suspend, then, for the day.
\Ve will meet again tomorrow morning at ten o'clock, if
you please, and please bear in mind what I told you at noon
about discussing this case, or permitting anybody to discuss
it in your presence.
(Whereupon, at 4:40 o'clock p. m., a recess was taken until
the following day, February 6, 1945, at ten o'clock a. m.)
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In the Circuit Court of Loudoun County, Virginia.

James C. Fleming, Administrator· of Margaret C. Fleming,.
Deceased, Plaintiff,

v.

Highway Express Lines, Inc., a corporation chartered under
the laws of the State of Delaware, Defendant.

.

Law No. 361.
Leesburg, Virginia0
Tuesday, February 6, 1945
· Hearing in the above,,mtitled cause was resumed at ten
o'clock a. m. before Judge J. R.H . .Alexander and a jury.
Appearances: As previously notecl.
PROCEEDINGS.
The Court: :Mr. Williams, I think your objection goes
more to the weight of the testimony than to the admissibility
of it, so I will admit it and the jury can attach such weight
as they think is vital to it.
Mr. Williams: May it please the Court, may we note an
exception to it, because of intervening circumstances which
I think will be shown between the time tbe witness saw this
truck and the time of the accident.
The Court: That would still go to the weight
page 148 ~ of it, would it not?
Thereupon
KENNETH LAMRERT
was recalled as n witness by counsel for the Plaintiff and,
having been previously sworn, was examined further and
testified as follows :
. DIRECT EXAMINATION (Resumed).
By l\Ir. Kuykendall:
Q. Do you remember the question f
(The reporter read the pending question, as follows:)
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"Q. as your attention attracted to this vehicle as it
came across the bridge?"
The Court: The question is, ""\Vas your attention attracted to this vehicle as it came across the bridge?"
A. Yes, sir; my attention -was attracted to the vehicle as
it came across the bridge.
Q. How was it attracted 1
A. It was running., I thonght, at a J1igh rate of speed.
Q. How did you determine thaU
A. "\Vell, when a motor runs real fast it has a different
sound
to it; it hums, and it was running fast enough to hum, .
.
sir.
Q. Did you wait until this Highway Express Truck crossed
the bridge and started up the hill before backing out to come
on back to Leesburg?
A. Yes, sir.
page 149 ~ Q. How soon after this truck passed you did
you back away from the Tavern and start toward
Leesburg!
A. Just us soon as it got by.
Q. Did you see the truck any more after it pulled away
from you down there at the Tavern!
A. I saw the lights as it was going up-there is an incline
all the way, and I could just see the lights as it went on up the
road.
Q. When it went over that hill just this side of the Tavern,
did vou see the truck anv more until after the collision Y
No, sir.
•
Q. You drove back from the Tavern toward Leesburg immediately after the truck passed, did you noU
A. Yes, sir.
Q. At about what rate of speed did you drive!
A. "\Vell, I guess I was driving about 35 or 40 miles an
hour.
Q. Did you again sec this truck that evening?
A. Yes, sir; I saw it at the accident.
Q. Did you see it before t11e accirlcnt occurred f
A. I saw the lights of it. I was not on top of the hill but
one hill beyond that; thut is the second hill going cast beyond the accident. I was on top of that llill, and t saw the
lights when they shown out across the field.
Q. That was after the ac<'ident, you mean 7

A:
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A. Yes, sir.
Q. Yon pulled up back of these wagons, did
you, and stopped 7
A. Yes, sir.
Q. From the time that you left Goose Creek Tavern until
you stopped back of these wagons following the collision did
you see or did you meet any cars or any other kind of lighted
vehicles traveling east from Leesburg?
A. That would be going clown?
Q. That's right.
A. No, sir; I didn't meet any other cars.
.
Q. When you stoppNl there at the accident, chd you look
at this truck 7
A. I saw tlle truck. T cli<ln 't look at it, particularly.
Q. 1Vas it the sanw truck that passed down there at Goose
Creek bridge 7
A. I would think so, yes, sir.
Q. What kind of truck was it?
A. It' was a White truck with a diamond on the side, and
"American Highway Express", or something like that, on it.
Q. Did you see the driver of tlrnt trnek?
A. I may have but I wouldn't like to say, because there
were a lot of people there.
Q. In what position was this true;k, if you recall, after
the accident?
A. It was sitting ovc>r on the left-hand side of
page 151 ~ the road, oh, I would say about maybe ten or fifteen feet on the east side of Mr. Kincaid's gate.
Q. Were .both wagons there at the time you were tl1ere?
A. Yes, sir.
Q. Was Mrs. Fleming's body still there when you arrived?
A. Yes, sir.
.
Q. Did you see it?
A. Yes, sir.
Q. Do you know what position her body occupied in the
road?
A. Her head was lying near t]1e center of the road.
Q. When you came over the llill just east of the point w11ere
the collision occurred, did yon have any diffifficulty seeing
these wagons?
A. No, sir; I didn't.
Q. Did you have any trouble seeing them from the other
llill 7
A. I saw the lights, from the other hill, of the truck. The
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wagons were very easy to see from the second hill--! mean
the hill closest to the wago1:1s.
The Court: "\Vere there anv fl.ares out then 'l
The "\Vitness: No, sir. It Just happened. I mean, there
were some fl.ares put out probably before I left there, or there
were some flashlights or something, but right then there
wasn't any flares. There wasn't anything.
page 152 } Mr. Kuykendall: l\fay I ask this one other
question:
By Mr. Kuykendall:
Q. Did you ever see the dliver of this truck before or after
this accidenU
A. I don't know which one it was, but I have had the opportunity to see several of them previous to the station I have
now. I had one at the forks of the road at the other end of
town, and the trucks used to stay there. I mean they would
come in there-I don't know exactly what time, but they
would be there~ sitting there in the morning at seven o'clock
when I would come to work.
Q. Highway Express trucks T
A. And the drivers would be asleep in them, and I would
wake them up when I would come to work at seven o'clock.
Q. They would stop there on their return to Washington,
would they?
A. Yes, sir.
Mr. Kuykendall: That is all.
CROSS EXAMINATION.
0

By Mr. "Williams:
·
Q. At the time of this accident, what was your occupation,
Mr. Lambert?
A. I was operating a filling station.
Q. ,vhere'l
A. At the other end of town.
Q. What was your business at the Tavern that ni~hU
A. I went down there after some friends of
page 153 ~ mine.
Q. Had they called you f
· A. No, sir. I took them down to the banquet.
Q. And then came on back?
A. Yes, sir.
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Q. And came down again f
A. Yes, sir.
Q. Were they with you, then, when yon came bac.k the last
time¥
A. Yes, sir.
Q. Who were they 'l
A. One of them 's name is Graham.
Q. What is his first name1
A. Joseph Graham, I believe; Margaret Graham, his wife,
and ·my wife.
Q. Had any of these three people been to this banquet?
A. 1;es, sir, they bad been. I hadn't.
Q. And this was at the time that the ban was on pleasure
driving?
.
A. About that I couldn't tell you.i sir. I mean, I don't
remember.
Q. Am I correct that the. way you estimate the speed of
this truck is by its roar!
A. Yes, sir.
Q. Is that a very good way¥
A. I have had a lot of experience in a garage.
page 154 ~ My father operated one in 1918, and I have been
connected with them ever since, and I have seen
a lot of motors torn down, and when a motor turns over very
fast, the top of the pistons have a tendency to shake, and it
roars. The vibration, in other words, causes a motor to
roar.
Q. Does that depend any upon the age of the motor 7
A.. No, sir. That is the reason that an airplane makes
much more noise than a passenger car, because it turns up
much higher. The motor travels much faster.
Q. Am I correct, then, that an old motor will just make as
much vibration and noise as a new motorf
lt. If it would run that fast.
Q. ,vell now, what was the speed that you estimated that
at, by t11e roar of this motod.
A. I didn't tell you l1ow fast it was running. I didn't estimate any speed.
Q. You didn't!
A. No, sir.
Q. Now estimate it.
A. I don't know. I told you that. He asked me 110w fast
I was driving.
Q. You said you got a good look at it when it came across
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the Goose Creek bridge., and you said it was going very fast,
and you knew it was going fast because of tJ1e way the motor
roared. Now give us how fast it was going.
A. It is impossible. There isn't a man in the
page 155 } world can watch a vehicle go by and tell yon how
fast it is going.
Q. How far is Goose Creek bridge from the scene of the
accident?
A. I would have to guess at it, sir; I don't know, exactly.
Q. You travel it often, don't yon 7
A. Yes, sir, but I couldn't tell you exactly. I would say a
mile and a quarter to a mile and a half, maybe further than
that. I don't know, exactly.
·
Q. You were the one that brought lf rs. Fleming back to
the hospital?
·
A. Yes, sir.
Q. Had her skull been nm over b:r this truck 7
A. You asked me that up to the filling station. I told you
I didn't know, because I didn't pick the body up nor did I
touch it. I told you that when you were up there and asked
me. I didn't know.
Q. Did you look at it 7
A. I looked at it, but it Imel something white around it,
and I clidn 't stay there long enough to examine it, no, sir.
Q. Did your people still shly with you when you came on
back?
A. No, sir.
Q. How far do you estimate the second hill is east of the
scene of the accident 7
page 156 ~ A. Oh, approximately two-tenths of a mile.
There is merely guessing, gentlemen, because I
don't know exactly. I have never measured it. I don't know,
exactlv.
Q. That is all right. That is your best estimate. Do you
know wl1ether you can stand in the road at about the place
.of the scene of the accident and see the top of tl1e second hilJ
east of the scene of the accidenU
A.. Both parties standing in the road 7
Q. Yes.
A. No, sir; I don't know wl1ether you could do that or not.
l\fr. ,vmiams: That is all
l\fr. Kuykendall: That is all.
(Witness excused.)
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Thereupon
ANNA Zil\IMERMAN
was recalled ns a witness by counsel for the Plaintiff and,
having been previously sworn, was examined further and
testified as follows:
FURTHER DIRECT EXAMINATION .

. By Mr. Hall:
Q. Mrs. Zimmerman, yesterday when you were on the witness stand we omitted to ask you whether., at the time of the
collision, there was an automobile passing the wagon, or tl1at
had just passed it going in an easterly direction, while the
truck of the Highway Express Lines was in your view.
A. You mt'an by "easterly" a truck going oppage 157 ~ posite to the way we were going?
Q. Truck or car.
A. No, sir; there wasn't anything passed us.
Q. I meant passing the Kincaid wagon.
A.
agon, yes. You mean was there a car going in tho
opposite direction.
· Q. Toward ashington.
A. No, sir; there was none.

,v

,v

Mr. Hall: That is all.
CROSS EXAMINATION.

By Mr. Williams:
Q. Mrs. Zimmerman, is this bowling league still organized f

Mr. Kuykendall: Just a minute, your Honor. This is
cross examination. That has no reference to the direct examination.
Tho Court: I think that is a valid objection.
Mr. Williams: That is all.
Thereupon
JOSEPH A. ICTNCAID
was called as a witness by counsel for the Plaintiff and, be-.
ing duly sworn, was examined smd testified as follows:
DIRECT ~XAMINATION.

page 158 ~

By Mr. Kuykendall :
.
Q. Will you please state your name, age, residence and occupation i
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A. Joseph A. Kincaid, Leesburg, Virginia; my age 1s
twenty-two; I am a farmer.
Q. Mr. Kincaid, I believe you live with your parents on a
farm just east of Leesburg, clo you not?
A. Yes, sir; that is correct, sir.
Q. Their farm is to the s~uth of Virginia State Highway
No. 7, is that right7
.A.. That is correct, sir.
Q. Do you know how far it is from the eastern corporate
limits of Leesburg to the gate that turns into your father's
farm?
A. No, sir. We alwnys figure it about two miles.
Q. On June 4, 1943, did you take a hay wagon and team of
horses belonging to your mother and drive some peO})le to a
bowling league banquet at Goose Cre~k Tavern?
A. Yes, sir; I did, sir.
Q. About what are the dimensions of that wagon? Do you
have those?
A. If I remember cor1·ectly, the wagon is sixteen foot two
inches long, and six feet two and a half wide, I think, and it is
about forty-three inches off tho ground, from the ground to
the frames.
Q. ·wbat color were these horses that you drove?
A. These were white horses, white Percherons.
page 159 ~ Q. Do you know the weight of them Y
A. I would say around fourteen hundred
pounds, sir.
Q. You drove to Leesburg on tl1e afternoon of June 4th to
get these people, did you 1
A. Yes, ~ir; I did, sir.
Q. ,vhere did you pick them up?
A. I picked them up in front of the bowling alley, sir.
Q. Do you know how many were on your ·wagon?
A. No, sir, I don't know definitely. I wouldn't like to say.
I didn't count them.
Q. How were these people dressed?
A. Well, in that timP. of the year, summertime, they were
all dressed in summer clothing. A lot of them hacl white
shirts on, the men did. and the women wore white summer
dresses, and some of them had white skirts, some white
blouses and dark skirts, and t11ings like tbnt. They were
light clothes.
Q. Did you hnve any hay on this wagon Y
A. Yes, sir. I had some hay in the center of the wagon
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that brought it up even with the boardc;; on the sides. It was
a little more comfortable for people to sit on.
Q. On the rear of tllis wagon, was there any part of .the
wagon that extended above the level of the bed of the wagon?
A. No, sir, I don't think there was. ,ve l1ave racks that
go on it, but I believe that particular night they were taken
off.
page 160 ~ Q. Do you know what time you left Leesburg
with these people that you had 1
A. It was around six o'clock, I would say, sir, because they
had to eat at seven at the Tavern, and I allowed an hour to
go down there, which took me right smart more time tlmn
that.
Q. It was daylight when you left?
A. Ycs, sir; very clear daylight, sir.
Q. Do you remembar about what time you left there to
come home to Leesburg 1
A. I would say it was around eleven o'clock when I asked
the older people, would they like to come on and go early, because the horses l1ad been working all day and were tired, and
I wanted to give them their time coming back to Leesburg.
They said yes, they would go, and a little while after that we
loaded on my wagon and started back to Leesburg.
Q. Was there any other wagon that evening to take people?
A. Yes, sir; Mr. Orme's wagon.
Q. Who drove that wagon?
A. Mr. Di Zetega.
,
Q. Did that vagon leave before or after you left for town 1·
A. That wagon left after I did, if I remember correctly.

d~

,

I

Q. Did you remain in front all the way back to Leesburg?
A. No, sir. That wagon passed my on the way.
Q. Do you remember where?
A. TJ1e wa~on passed me on the top of the hill
east of my gate, sir.
Q. ·wm you please state wl1ether you had anv difficulty
seeing the people on the wagon wJ1en ft passed vou .
. A. No, sir, I 1md no cliffieulty to s~e them. It was a bright
mght; stars were out. You could see them verv clcarlv, sir.
Q. Did you have any trouble seC!ing this wagon in. front
of you as it drove along?
A. No, sir; I never Imel any trouble at all. I could see
tliem very plainly right in front of us, sir.
Q. vYas :Mrs. Fleming riding on your wagon?

page 161

~
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A. Yes, sir; she was, sir.
Q. Do you remember which side she was on?
A. She was on the left-hand side, I would say at about the
center of the wagon.
Q. Did you try to keep ahead of this other wagon as you
came up the road?
A. No, sir, because my horses had been working all day
and they were tired, and J. didn't want to push them. I was
going to let them take their time, and there wasn't no hurry.
I mean, there wasn't no use to run them all the way to Leesburg and go bnck home, hecnuse I had to go back., so I let them
take their time. A lot of people on the wagon
page 1G2 ~ wanted me to trot them. They would holler out
behind, "Trot and keep up with them", but that
was their business, so I just said, "No, indeed", because I
knew I had to come up here and back, and the horses had
been working all day mid tliey were tired.
Q. You drove your team clown and back, did you?
A. Yes, sir.
Q.
ere you driving at the time of the accident?
A. Yes, sir.
"
Q. ·wm you please state whether you met any cars traveling east on your way back from the Tavern at any time.
A. Yes, we met some.
e met one coming down the hill
east of my gate. I would say we was, oh, two-thirds of the
way down to the culvert when we met one.
Q. Did you meet any curs traveling west that passed you.
before you got to your gate 1
A. Yes, sir; there were quite a few. I wouldn't like to
say how many. I never counted them. There was quite a
few.
Q. Did they get by you all right?
A. They seemed to get by very well. They had no dif·
ficulty whatsoever~
Q. On what position in the road did you drive your wagon?
A. I drove my wagon on the rig-ht-hand side, sir. I kept
one wheel over off on the hard surface all the time, and I kept
eyein~ the white line. I watched it, and I figured
page 163 ~ the white line was the center of the road and I
was, oh, three or four feet from tlle white line all
the time, sir.
. Q. Did you have one of the horses off the hard surface?
A. Yes, sir. I have one mare.~ if she is shod, she slipped
several times on the hard surface and doesn't like to walk

,v
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on it, and she walks over on the gravel all the time, and I kept
her there because I knew she liked to walk on it .
. Q. Before tl1is accident occurred, did you notice the lights
of the vehicle that later struck you, before it got to your
wagon¥
A. Yes., sir. J. noticed the l'C'flection thro·ugh the sky, the
lights from a car, some vehicle. or something that was reflected to the sky before it even came in sight, ·and tllen when
it topped the hill the lights sh°'vn on me and I glanced at it
over my shoulder.
Q. Could you sec the lights 1
A. I just glanced at it. I could see it was a car or u truck
because it had marker lights on it. First I thought it was
a bus, with the marker lights, and then somebody said something about "Herc comes a truck", or something. That was
all. I just glanced at it over my Rhoulcler.
Q. About where was that vehicle when yon noticed it?
A. That vehicle was directly on the hill cast of my gate,
east of where the accident happened, on top of my hill.
Q. "\Vhcre were you at the time you noticed it?
, vage 164 ~ A. I was jnst a little ways east of my gate, I
would say around one hundred feet, sir.
Q. Did these lights, when they came over tl1e hill, light up
the vehicle on which you were ridingY
A. Yes. You see the lights from the truck, when I first
noticed it, were up in the sky, nnd as tl1ey came over the hill
they came down on my wagon and cume on in f rout of me.
When. they came down tl1e hill they hit us practicully the
whole time, because you could see the road as plainly as could
be and you could see the wagon in front of you, sir.
Q. That was when it topped that hill east. of your gate7
A. Yes, sir.
Q. Could you recognize the people on the wagon in front
of you from these lights as tl1cy came down on the wagon 7
A. I could have, sir, I believe, sir.
Q. ,vhere was your wagon at the time you nGticed this truck
come over that hill?
A. My wagon was on tl1e right-l1and side of the road, just
east of my gate about 100 feet, sir.
Q. When you noticed this vehicle that struck von come
over that hill east Of your gate, \\'REI tl1erc any other vehicle
traveling east toward Washington t11at obstructed the road in
any way?
A. No, sir.
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Q. ·was there any vehicle within sight traveling cast at

that time?
A. No, sir; I didn't see any, sir.
Q. Will you please state whether this wagon
that you were driving· was struck by this vehicle that you
spoke of.
A. Yes, sir, it was struck. You could tell that~ sir.
Q. "That part of your wngon was hit by the truck1
A. It was the left hind corner, sir, where he struck it.
Q. How much of a jar did you rereive from that blow?
A. A right smart jar. It knocked me off my wagon, sir.
I was under the rear wheel, and I happem~d to have my lines
tied together and I was holding them with one hand, and I
was dragged partly up the road, and as soon as I got to my
feet I ran to my horses. They didn't move. They came to a
stop. One horse was hurt pretty bad, sir.
Q. How were you situated on tlie wagon?
A. I was sitting with my feet over the side, on the left.
· hand side, right behind my lead horse.
Q. You say you landed up uncfor the left rear wheel 'I
A. Yes, sir.
Q. Did anyone else fall off the wagon, do yon know?
A. 1\frs. Fleming and Mrs. Allensworth were knocked off.
Q. Do you know whether anyone else was knocked off 'I
A. No, sir; I don't.~ sir, because when I was knocked off
my first thought was of the l1orses moving. I didn't know
where anybody else was at the time, and I knew my duty was
to get up and stop those horses.
page 166 ~ Q. Was the wagon damaged any as a result of
this blow?
A. Yes, sir. There were boards-a two-by.five on tho back
,vas broke off, and a seven.inch board of one inch thickness
was tore off. I figured this board is what cut the horse. It
went up between his legg and was crossed underneatli the
wagon tongue wlten I got to the horse.
Q. You say this board ,vas driven up through the legs of
this liorse on the left-band side 1
A. Yes, sir.
Q. 'What damage was clone to th(, horse?
A. There was nn awful cut done on the horse's left leg,
sir, where it had gone between his legs.
Q. ,vm you state whetber the wagon remained stationary
after it was struck, or did it move on up the road?
A. No, sir; it. moved quite a ways up the road.
page 165

~
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Q. How fad Have you any idea~
A. No, sir, but from where I was, when I saw the truck,
and where I unhooked my horsci::, I was pra"ticnlly in front
of my gate. I would say it moved nnywhl•rc-around fifty
feet.
Q. Did you notice whetl1er these horses were knocked into
any position, or whetl1er they just walked around Y
•
A. That night I couldn't see them, but the next mornmg
when I went out to the gate to look ut the spot I could see
where the lead horse-you could sec the place in the rocks
where his shoes-it looked like he bad been pushed.
Q. About how far7 Do you·l1ave any idea?
page 167 ~ A. ·,vell, no, sir. It went not quite the length
of the wagon. I would say twenty-five or thirty
feet.
Q. Did you get your horses under control and hold them
back1
A. Ycs, sir; I got my horses under control. When I got
t11em I pulled up my lines, as a man does-he walks up his·
lines, taking one hand in front of the otl1er to hold them
tight. \Vhen I got up there, Mr. w·arner ,,;as at the front of
the horses and he held tliem in. I snw it was nll right and I
went around and took the horses across the rond, over to my
gate.
Q. Did you take particular notice, and are you able to
state the position of this truck after the accidenU
...A... This truck was over on the Ieft.lmnd side of the road,
the south side, and it was well off of the road. I would say
it was anywhere from eighteen inches to two foot off the
road with his rear wheels.
Q. How was it situated with reference to the sicle of your
wagon?
A. It was-at the time it was approximately parallel.
Q. You say, I believe, that this was a bright night,
A. Yes, sir. Stars were out, no moon, sir. You could see
very clearly.
Q. \Vas the read dry Y
page 168 } A. Yes, sir.
Q. At the time that this truck approached vou
from the rear, was there anything to the south side of 'the
road that blocked traffic or would have prevented this truck
driver from going around south of your wagon?
A. No, sir.
Q. Was there anything nt. that moment, or shortly before
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the accident, that would have prevented that truck driver
from seeing these wagons 1
A. Not anything that I could see, sir, and I could see all
around. He llad plenty of room. I sec no use for him that
he couldn't get by me as well as other <'ars had.
Mr. Kuykendall: I think tlmt is all.
CROSS EXA1IINATI0N.
By Mr. ,vmiams:
Q. :Mr. Kincaid, you have said that there were two cars
traveling east, one that passed you about the middle of the
first hill east of your gate, and one about at the culvert. That
is correct, isn't it?
A. Np, sir. I said one car wns passing that I remember.
Several cars passed; I don't know how many, but one that I
remembered distinctly passed as we were coming down the
llill east of my gate, sir.
Q. And you did uot say anything ahout one at the culvert?
A. No, sir.
page 169 ~ Q. Do you know who was driving that cad
A. No, sir.
Q. Did you have any lights on your wagon 1
A. No, sir.
Q. You knew at the time tlrnt you had no lights on your
wagon wl1eu yon were driving. Did you take tlie precaution,
then, of having any boys back there flagging?
A. Ycs, sir; I did, sir.
.
Q. They were back there flagging to attract the attention
of approaching cars 7
A. Yes, sir. I bad, oh, I would say four or five hoys back
there, a Carr hoy and Atwell boy and a Newton boy, and I
can't remember the rest of them right now, but they were all
back there flagging with whit<' handkerchiefs, and all sitting
entirely across the back end of the wagon.
Q. They had white handkerchiefs, flagging1
A. Yes, sir.
Q. And that was the substance of the lights f
A. Yes, sir.
Q. The other members of the hay ride on your wagon knew
what purpose they were back there fo1·, did they noU
A. Well, they knew they wei.·e back tllere to flag.
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Q. Mrs. Fleming could see that, could she not?
A. I imagine she could, sir.
Q. Had you stated why they should be there Y
page 170 } A. I asked them; I said, "You are all back
here. How about you all flagging these cars that
come up behind us?''
Q. Anybody on that hay wagon could have heard that1
A. No, sir.
Q. They coukln 't?
Q. ·why?
A. Because I was hack talking directly to those boys, and
there was conversation and everyhocl~, was talking to each
other. They had been out on a party. There were some people on there who like to tn]k to some people, and some to
others, and these were younger boys, and I imagine tlle older
people were talking to themselves.
Q. You said they were out on a party. Had there been
any drinking there?
A. I hadn't seen any, sir.
Q. Do you know whether there ,,;as or not 7
A. I wouldn't like to sav definitclv. sir.
Q. y OU wouldn't say tliere had not been, would you 'I
Mr. Kuykendall: Wlmt has that got to do with this case?
Mr. Moore: You ,viH find out.
:Mr. Kuykendall: If you are relying on anybody drinking,
you will lmve .to plead it.
·
·ru:r. Moore: "re are showing the condition~ and the circumstances.
page 171} Mr. Kuykendall: It is not a material circumstance. ·we should be put on notice if you are
making any such claim.
The Court: I can't sec the mutcrialitv of it. unless it is
directed toward the driver. Then it woulcl have· to be shown
as grounds of defcnse.
By :Mr. Williams:
.
Q. ,vhereabouts on the ronte did you instruct those boys
to wave their handkerchiefs?
A. That was nt Goosc·Crcek Tavern before we started, sir.
Q. Do you know, was 1\frs. Fleming on tl1e wagon then?
A. No, sir; I don't believe sl1e was, sir. You see, down
there I had unhooked tho l10rses. I never left them hooked to
the wagon. I loft them unhooked, and tied them to the wagon,

Highway Exp. Lines, Inc., v. J.C. Fleming, Achnr.

149

J oscph A. l{ incaid.
and they was nibbling at some hay in the wagon, and I said
to the people, "The horses have been going all day, and if it
is all right with some of you older people, if you want to, we
can go now," and they said, •'Yes, we will go." A lot of
these younger boys, of course, said they were going on our
wagon., and I asked them as we was coming out_. They was
talking to me because I was practiC'ally tlrn youngest boy on
the wagon, and I said, "Yes, how about riding on the back
and flagging?" I was just talking to them like I would to
any man on th~ street. I never shouted it out or anything
like that.
Q. How were the wagons parked there at the Tavern Y
A. They were parked around behind the
page 172 ~ Tavern, sir.
Q. Was the wagon drawn out from its parking
place before it was loaded with these people Y
A. No,, sir.
Q. People got on the wngon where it had been parked Y
A. I had turned it around. I had pulled in and I turned
it around before the people got on, because I had to pull up
and back my horses, and with all that weight on there it would
have been much harder to hack it.
Q. Everybody, then, lnlCl an opportunity to see whether
or not there were any lights on .that wagon, didn't they1
A. I would say so, sir. That is, if they were outside at the
time I was turning it around, sir.
Q. Wouldn't they have the same opportunity when they
boarded the wagon Y
A. Well, the way the Tavern is situated, the front door
comes out on the highway, and I was around to the lower
side. I guess you would say it was the east side of it, toward
the creek. As they come around, th<'y faced the horses first
and crawled up on the wagon. Tlte would have to walk all
the way around to see if there was n light on behind, sir.
Q. As a matter of fact, before this truck struck your wagon
you realized it was going to strike you because it couldn't
see you, isn't that correct?
·
A. No, sir.'
. page 173 ~ Q. Do you recall, then, having testified at the
Coroner's inquest on June 10, 19431
A. I was here, sir.
Q. Did you testify at the Coroner's inquest 1
A. I think I did, sir.
Q. What did you mean, tllen, by this 7 This is the ques-
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tion: "Now, when Mrs. Fleming was struck, was she knocked
out'l
"A. I don't know, sir. I couldn't see. I was watching my
team. I knew it was coming as I glanced over the hill."
Mr. Kuykendall: Wait a minute. I don't see· that that
has any refe"ren'ce to any accident.
The Court: Let the witness place his interpretation on it.

A. I was driving tho team. I was watching them. As I
sa:w the light come over and strike me, I glanced over my
shoulder to see what it was. I could tell by the marker lights
on it it was a truck or bus. I was turned around, watching
my team closely, and that is what I ml.'ant when I said it was
coming. I knew the car was coming, but I didn't know it was
going to strike us.
Q. Well now, what was your position on the wagon at the
time it was struck?
A. I was behind the lead horse, sir, on the front.
Q. Were you sitting down?
A. Yes, sir.
page 174 ~ Q. You were not standing up!
A. No, sir.
Q. Did you go up into the air when tho accident happened?
A. To tell you the trutl1, sir, I don't know wl1ere I went,
except I knew I was under the rear wheel. I heard it hit us,
just bam !, and the next thing I knew I was on the ground,
and the wheel was scraping at my back and I had the lines in
my hand.
Q. Do you know in what position l\Irs. Fleming was sitting
on the wagon 7
A. How do you menn, what position 1
Q.
ell, were her feet lmnging over the wagon, her legs 7
A. I wouldn't like to say, sir, because she was behind me,
I would say about the center of the wagon. I don't know exactly. I never paid any attention, because some of tl;tem were
sitting-most of them on the side were sitting with their feet
hanging over. That is the way I was sitting, sir, but I
wouldn't say which way she was sitting, how she was sitting.
Q. How was this drive arranged with you 1
A. l\fr. Warner spoke to me about it, sir.
Q: What was the arrangement. with Mr. ·warner 7
A. :Mr. arner came up and asked me if I would take a
wagon and team and take some of them to the Tavern and I
told him, I said, "Well, I can, but I would rather not. 'If you

,v
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can get another team, I would rather yon would,
if you can't, I will," I said. That is what I
said to Mr. ·warner. He said he would try to get
another team, and a short while before the thing I thought
he had already gotten one, and he come up a11d said he
couldn't get one, and I told him that I would rather not go,
but I said, '' Since I have promised you if you couldn't get
.
anything else I would take them.''
Q. When did this first conversation ,vith l\Ir. ,varner take
place?
. A. Oh, I would say tllree or four days before the banquet,

page 175

Sil',

r but

.

Q. Did you consult your mother about using the team?

A. Well, I never said anytl1ing to her right at the very
moment. I just kind of mentioned it, and asked what she
thought of it, and I said, '' I told him if lie could get somebody else I would rather not,'' and I hadn't heard from him
so I figured he had already gotten somebody.
Q. ,vhen was it that you found out he hadn't gotten anybody?
·
A. You mean when 1Ir. arner found out 1
Q. Yes.
A. Oh, I would say the night before. Then he called me
again that evening.
Q. Were you a member of this bowling league I
A. No; sir.
Q. Do you bowl 1
A. Yes. I bowl for the sport of it.
page 176 r Q. Had you been advised before you went down
tlJcre about what time they planned on leaving
tho Tavern?
A. No, sir. They hadn't said anything to me about what
time they planned on leaving.
Q. ,vho was it that suggested the time to you?
A. I ,vas the one, I guess, that suggested the time to leave
with my wagon.
Q. '\Vhen you left., had the other wagon made any preparation to leave yet7
A. Yes, sir; they were beginning to leave too, because I
guess it was kind of a party, and when one goes they all kind
.
of go.
Q. Well now, would -you have given heed to Mrs. Jl,leming
if she, say, had requested you to drive slower7
A. To drive slower, sir? No, sir.
Q. You would not?

,v
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A. No, sir, because I don't see how the horses could have
gone any slower. Th(_ly were walking, taking their time.
That is the easiest wav to drive a team of horses. I don't
know whether you have ever driven any. If you run them it
is not like a race. You have all clay to go.
Q. ·would you have given any heed to :Mrs. Fleming if she
had requested t1mt this wagon load of people be let off at a
certain place in Leesburg 1
A. No, sir.
page 177 ~ Q. You would not?
A. No, sir.
Q. ·whose direction would you have respected 1
A. My own, sir. I was in complete charge of that team
and wagon~ sir, as far as drivihg the team.
Q. Well now, you have testified on direct examination that
a number of people on your wagon at the time when the Orme
wagon passed you requested that you go faster or. slower.
Is that not correct 7
A. Yes, some of them said, '' Go ahead; don't let them do
it." They just hollered ,out. I never looked around to see
who said it or nothing. I just spoke back to them and said,
"No, indeed. These horses have worked all day." I said,
"\Ve have a down-hill stretch here, and what is the use of
running up and making the wagon run up on the horse, and
making his neck sore and what not?" My horses were 'way
off at the time; I wou]d say both of them were practically off
the bard-surfaced road to keep from slipping.
Q. Who owned the horses and wagon 7
A. They belong to my mother, sir.
Q. That is, Mrs. Nan Lin Kincaid?
A. That is correct, sir.
Q. Did she authorize the use of the wagon for that eve,
ning?
A. Well, when I went home and told her l\Ir. \Varner
couldn't get anybody else and I would have to·
page 178 } do it. She said, "'Vell, I don't like it at all."
She told me she wished I wouldn't do it. I told
her, I said, "Well, I have gone ahead and promised him I
would and I bate to kind of ba('.k down on llim right at the
last moment.''
She said, "Well, if that's the case, you will havo to do it,
I guess.''
.
Q. Were you paid anything for the u~e of the wagon and
team?
A. No~ sir.
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Q. \Vas your mother paid anything for the use of the
wagon and team?
A. No~ sir.
Q. And you say this was the evening before, then, that· you
had the conversation with your mother-on June 3, 1943 Y
A. Yes, sir.
Q. What is the color of the hay wagon 1
A. Red, sir. The frames are red and the wagon is a very
bright red, trimmed with black stripes.
Q. Did the hay cover up these frames 1
A. They wcrcn 't covered completely like a load of hay.
There was some of it in the middle; if the wagon was on the
level the hay would have been level with the boards along the
sides. There was plenty of hay so they could pull it up on
the boards if they wanted to make it more comfortable seating, but most of it was on the wugon.
page 179 } Q. Is there any reflecting surface on this
wagon'/
A. What do you menu, "reflecting surface" 7
Q. You know what I mean by a reflector, do you noU
A. You mean reflector~?
Q. Yes.
A. There was not any reflectors, not lik~ these reflectors
you put on the back of a car or true({. No, sir; there wasn't
anything like that.
Q. ·what kind of road was iU
A. A dry road. Is that what you mean, sir?
Q. "What was the construction of the road1 \Vas it asphalt
or concrete 1
A. This was a regular tar road.
Q. What was its coloring?
A. It was all, as all tar roads are, black with a white line
in the center of ih
Q. How far do you estimate the first hill is east of the
cast side of your gate 1
A. Which 11ill do you mean, sir?
Q. The first hill.
A. That is, the first hill east of my gateY
Q. Yes, that is correct.
A. From where I was struck, sir? Is that what you mean?
Q. All right; put it that way.
A. Well, I would say it was around 250 to 300 yards, sir.
Q. Can you see, standing in the road about
page 180 ~ where the accident occurred, the top of the second
hill east of your gate T
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A. I don't know, sir. I never stood there and tried to see
it.
Q. You travel the road quifo frequently 1
A. Well, I come to my gate and turn in. I never stand
right there; all I do is glance in front of me to see whether
there is a car coming, and look behind me to see whether
there is a car coming.
Q. As you traveled along the road that night, what was
the distance between your wagon and tlte Orme wagon 1
A. ·when qo you mean, sir, before he passed me or a!'tcr
he passed us 7 ·
Q. After he passed you.
A. After be passed me 7
en, I would say it would run
apywhere from 25 to 30, 35 feet, 40 feet. It varied in between,
sir.
Q. Hov,: far apart would you say you were at the time of
tJJe accident 1
A. "\Veil, I would say around thirty to thirty-five feet, sir.
Q. At the time your wagon was hit, did the front wagon
stop then, do you know 7
A. " 7hen I came to my feet I went to my horses.
page 181 ~ I never paid much attention to the front wagon,
but I just kind of took for granted it had stopped
because Mr. Warner had come off and several others had
come off of the ,vagon. ·
Q. Were these wagons, then, ever close enough to each
otller so the people on the same two respective wagons could
be singing the same songs and harmonizing with each otl1cr?
A. Oh, yes. One could start up, and if the other one was
quiet, they could listen to it and hear it just as pluin as you
or I sitting rigl1t here.
·
Q. My question was not whether they could hear it;
whether both of them could be singing the same song at the
same time, and yet harmonizing with each other.
A. 1Ve11, I don't know, sir. They could pick it up and
liarmonize, as far as that's concerned, like if you was in tl,e
back of the room and I sang a song here, you could pick it
up and ha rmonizc with me., so to speak, couldn't you¥
Q. as that clone?
A. I never paid any attention whether it was done or not.
Q. You don't know whether it was done or not!
A. No, sir. There was singing and laughter all along. I
never paid any attention whether they was singing Mairzie
Doats or something else on tl1e other wagon. There was singing and laughing on both wagons.

,v
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Mr. ,villiams: That is all.
RE-DIRECT EXAMINATION.
page 182 } By l\Ir. Kuykendall:
Q. Just one other question: Do you know the
· distance from the gate there on the road to your house?
A. No, sir. I have never measured it, but I would say it
was around 500 yards, sir.
Q. Would you measure it and be prepared to tell us later
in the day 7
·
A. Yes, sir.
l\Ir. ,vmiams:. The plaintiff lias indicated he wants th~
jury to view the scene of the accident. At tht,tt time I wonder
if it would be possible to have l\fr. Kincaid have the two
horses at the gate.
The Court: I do not know what use you could have for the
two horses. Then there will be an argmµent about whether
they were placed in the right place.
l\fr. ·wmiams: r just want them to sec the color of the
horses, and the injury.
l\Ir. Kuykendall: ,vm you have the Highway Express truck
there at the scene of the accidentv
Mr. ,vmiams: If you give me sufficient notice.
Mr. Kuykendall: Don't you think it is as material to do
that as to sec the horses 7
l\Ir. ,villiams ·: There lins been no testimony about the
color of the truck.
l\[r. Kuykendall: Yes, there has, about the
page 183 } color.
l\fr. ·wmiams: ·we will produce pictures of the
truck.
Mr.. Kuykendall:- Didn't you take pictures of the horses?
The Court: I do not think I liave the authority to direct
l\Ir. Kincaid to bring his team out on the road. He is no party
to this action. I have no way of enforcing any such order.

Thereupon,
HARRY FLIPPO
was called as a witness by. counsel for tl1e Plaintiff and, being i:luly sworn, was examined and testified as follows:
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DIRECT EXAMINATION.
Bv Mr. Hall:

.

·Q. Please state your name, resident, and occupation.

A. :tiarry Flippo. I work at the Safeway in the meat department. ·
Q. Were you on Route No. 7 between Leesburg and Goose .
Creek on the night of June 4, 1943, when a collision occurred
between a Highway Express Lines truck and the wagon of
.Joseph Kincaid?
A. You mean was I on that road?
Q. Yes, sir.
A. Yes, sir.
Q. In which direction were you traveling?
A. Well, I went to the Goose Creek Tavern and I cam<>
back.
Q. Did you see the two wagons at the Goose
page 184 } Creek Tavern that had taken the ladies and gentlemen down to a banquet 7
A. Yes, sir. I went down with one of thorn.
Q. Had those wagons left the Goose Creek Tavern before
you left on your return trip to Leesburg?
A. Yes, sir.
Q. About l1ow long did the wagons leave before you left 7
A. ell, they 'had gotten almost to the Rust lane, I guess
that is about a quarter of a mile from Goose Creek Tavern,
when I passed them.
Q. How were you traveling?
A. In iny car.
Q. Did you pass these two wagons on your way back to
Leesburg1
A. Yes, sir.
Q. Did you have any trouble seeing the pc9ple on either of •
the wagons1
A. No, sir.
Q. What kind of night was it?
A. Well, it was just-it wasn't too dark, it was just a regular night, I guess.
Q. It wasn't too dark?
A. No, sir.
Q. You said you had no difficulty in seeing tbe people.
A. No, sir.
Q. Could you recognize any of them ?
page 185 } A. Oh, yes, sir. They hollered at mo and waved
at me, and I waved back, or blew my horn, rather.
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:Mr. Hall: You may have the witness.
CROSS EXAMINATION.
Street.
Bv Mr. Moore:
·Q. Mr. Flippo, at the time you caught up with these wagons,
about :Mr. Rust's lane, was there a car approaching from the
west¥
A. No, ·sir.
Q. You had clear vision of the lights of your own car in
passing the wagons, had you not 1
A. Yes, sir.
Mr. l\foore: That is all.
Mr. Hall: Thank you, sir.
The Court: Mr. Sheriff, we will let the jury relax a momenl
(A brief recess was tal(en.)
JAMES C. FLEMING,
the plaintiff, was called by his counsel in his own behalf and,
being duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. ·wm you please state your name, age, residence and occupation?
A. James C. Fleming; age 39; Leesburg; clerk
page 186 } in the Lloyd Slack Furniture Store.
Q. I believe that Margaret C. Fleming was your
wife?
A. Yes, sir.
Q. ,vhere do you live, Mr. Fleming?
A. I live on West Loudoun Street.
Q. Do you ]iave any children?
A. One child.
Q. What is your child's name and age, please?
A. Age now?
Q. Yes.
A. Peggy May Fleming, age 13.
Q. She·is in school here in Leesburg7
A. Yes, sir.
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Q. Vlhat grade-is she in7
A. First year high.
Q. }fr. Fleming, are you the duly qualified and acting administrator of the estate of Margaret C, Flemingf
A. I am.
Q. Did you qualify as administrator of her estate shortly
after her death 7
A. I did.
Q. How old was Mrs. Fleming at the time of her death 7
A. Thirty-one.
Q. Will you please state whether· or not she was employed
at the time of her death 7
page 187 } A. She was.
Q. How long prior to her death had she bee:.
employed¥
A. I would say fifteen years.
Q. By whomf
A. C. & P. Telephone Company.
Q. In what capacity7
A. Switchboard operator.
Q. What was her average weekly income at the time of
her death7
A. At the time of her death she was drawing around between nineteen and twenty-one dollars a week.
Q. Depending upon what7
A. Depending on whether she worked overtime. If she
worked Sundays she got more.
Q. So far as you knew, was Airs. Fleming in good health
just before her death 1
A. As far as I knew, she was in perfect health.
Q. Will you please state whether you and your wife attended a bowling banquet at the Goose Creek Tavern on th<'
evening of June 4, 19431
A. We did.
Q. How did you go to that banquet Y
A. On a hay wagon.
Q. Whose hay wagon, and who was driving it f
A. "\Ve went on Mrs. Kincaid's wagon, and l\Ir.
page 188 } Joe Kincaid was· driving.
Q. Where were you working at that time?
A. Bureau of Standards in Washington.
· Q. ·what time did you leave Leesburg that afternoon to go
.
to the Tavern 7
A. I would say between six and six-thirty. I don't remember exactly when.
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Q. Do you know whether there was another wagon that
took people to the Tavern that evening 1
A. Yes, I do.
Q~ ·whose was it¥
A. Mr. Orme's.
Q. I believe you stated you and your wife rode on the Kincaid wagon going down and coming back 7
A. Yes, sir.
Q. ·wm you please state how the people on the Kincaid
wagon were dressed-tlmt is, the color of their clothes7
li.. l\:lost of them had on white clothes, light clothes, white
shirts, white suits and white waists.
Q. vVas there any hay in the wagon f
A. Yes, sir.
Q. On which side of the wagon were you and your wife
seated on the way back from the Tavern 7
A. On the left side, facing the soutl1 side of_ the highway.
.
page 189 ~ Q. You were both facing the south side of the
highway?
A. Yes.
Q. Do you know about where your wife was seated with
reference to the center of the wagon 1
A. She was just about in the center of the wagon. I helped
lier on. There is a rubber block on the wagon, if you gentlemen know what that is. She stepped on that and I helped her
up, and that put her just about in the center of the wagon.
Q. On which side of her did you sit1
A. On the left-hand side.
Q. Do you know who was seated to her right?
.A. Mrs. Allensworth.
Q. Did you notice the color of these horses?
A. Yes, sir.
Q. The Kincaid horses¥
.
A. Yes, sir; they were gray.
Q. ,vhat color was the wagon 7 Did you notice?
A. It was, as well as I remember, red. The frames wtre
red and the running gear of the wagon was red-trimmed in
black or something, I don't know.
Q. ,vhat time did you leave the Tavern that evening to return to Leesburg?
A. I would suv around a little after eleven o'clock.
Q. ,vho was a"riving?
A. Mr. Kincaid-Joe.
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Q. Which wagon left the Tavern first?
A. We did.
Q. All of the way from the Tavern up to the
point of the collision, would you state whether this wagon
upon which you were riding was driven entirely on the hard
surface, or partially off of iU
A. No, sir; the right wheels of the wagon and one horse
were off the bard surface all the way up.
Q. ,vhat kind of night was it?
A. It was a clear night, stars shining-no moon.
Q. What was the condition of the road surface?
A. Very smooth and dry. The road was dry.
Q. Did your wagon remain in front all of the way from tlu.,
Tavern to the point of the collision 1
A. No, sir; it did not.
Q. ,vhere was it passed by the Orme wagon?
A. As well as I can remember, we passed right around Mr.
Harper's, somewh~re near his gate.
Q. ·wm you please state whether you had any difficulty in
seeing the wagon and the people in front of you 1
A. No, I did not.
Q. Did any automobiles or other vehicles, lighted vehicles,
pass the wagon going west that evening before you got to the
point of the accident?
A. Yes, they did.
Q. Did they have any difficulty in getting around your
wagon?
page 191 ~ A. Not a bit.
Q. Did you meet any vehicles traveling east
that met and passed your wagon f
A. Yes, we did.
Q. Will you please state whether you noticed any vehicle,.
lighted vehicle, traveling west, approaching your wagon from
the rear, as you neared the Kincaid gate?
A. No, I don't recall any.
Q. Traveling west, I mean, going east.
A. No.
Q. Did you sec this vehicle that later struck you?
A. Yes, sir.
Q. Did you see it before it struck your wagon'?
A. Yes, sir.
·.
Q. Can you state approximately where it was when you
first noticed the ligl1ts?
A. Well, when I first noticed the lights thev were on the
second hill east of the accident.
·

page 190
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Q. As that vehicle came over that hill, did you notice the
lights clearly or not?
A. Yes, I noticed them clea1·ly.
Q. Will you please state whether at any time after you
noticed these lights come over the second hill the wagon and
people on it were lighted up from those lights 1
A. Very distinctly, yes, sir.
page 192 ~ Q. Did you see the people on the front wagon as
a result of these lights being thrown on the
wag6n7
·
A. No. I wasn't watching the front wagon. I was watching
those lights approaching us.
Q. .You were watching those lights approaching you~
A. Yes, sir.
Q. Will you please state whether you watched these lights
continuously after they came over the top of the second hill i
A. I did.
Q. Will you state whetlrnr or not at any time they were
deflected down, or in any way dimmed 7
A. The lights weren't changed.
Q. Did they remain on bright from the time you first saw
them come over the top of the second hill until they struck
the wagon?
A. They did.
Q. Where was your wagon, the wagon upon which you were
riding, shortly before and at the time it was struck?
A. Our wagon was just before it got to Mrs. Kincaid's
gate, well out of the road. The right wheels and one horse
were well out of the road.
Q. ,vm you please state whether the driver of this vehicle
slowed it down or in' any way tried to go around the outside
.
of iU
page 193 ~ A. Not 'til he got right up on us, and tried to
swerve to the left and miss us.
Q. Did you notice whether or not he swerved the vehicle
do'\\'Il before getting to the wagon 7
A. No, sir, I could not.
Q. I believe this vehicle did strike the wagon, didn't it?
A. Yes, sir.
Q. ,Vhich side of the wagon 1
A. The left-hand corner on the back.
Q. How much of a blow1
A. Very hard.
Q. Will you please state whether or not anyone was knocked
off this wagon after it was struck?

16_2

Supreme Court of Appeals of Virginia

James C. Fleming.
A. Yes, sir·; my wife was knocked off and :Mrs. Allensworth.
They were the only two that I know was knocked off.
Q. .After this wagon was struck, which way did you look?
A. After the wagon was struck, I glanced back to see my
wife, and saw she had been knocked off.
Q. Did you see the position she was in when you looked·
back?
A. She wasn't on the wagon then. She bad been knocked
off.
Q. Did you see her on the road surfacet
page 19.4 ~ A. Yes, sir.
Q. In what position was she lying¥
A. She was lying across the white line, with her. liead
south.
Q. Did you notice whether she was struck by this vehicle
after the wagon was hiU
A. I glanced down right quick and I think the outside of
the wheel struck her head.
Q. You say Mrs. Allensworth was knocked offT
A. Yes, sir.
Q. Did you immediately get off the wagon 1
A. Yes.
Q. To whom did you go first 1
A. I thought my-I ran right to my wife.
Q. Did you help take her to the hospital?
A. No, sir; I did not.
Q. ·,vho took her7
A. l\fr. Lambert, I understand.
Q. Did you notice where the right rear wheel of this truck
was with reference to your wife's head 1
A. It had passed on by, and she was lying behind the truck,
I would say ten or fifteen feet.
Q. ·what part of her body was behind the right rear wheel f
A. The truck was this way, and her body was laying this
·
way, behind the truck.
page 195 ~ Q. Do you know just where this accident occurred with reference to the Kincaid gate?
A. Yes, sir.
Q. Where1
A. I would say it was right opposite the funnel-shaped gate,
right opposite her turn-in- almost in front of it.
Q. Will you please state whether or not there were any
cars, lighted vehicles, traveling toward ,vashington tlHit
passed these wagons, that met and passed these wagons, at
the time this truck was approaching from tl1e east 1
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A. No, tliere was none.
Q. ·wm you please state whether or not the hig·hway to
the south of the wagon ,vas clear ancl unobstructed .for the
use of traffic 1
A. They were clear and plenty of room. There is a wide
shoulder there on that road, and our wagon being over, 'way
over on the right-hand side, on the shoulder, there is no reason why there wouldi1 't be plenty of room for passing vehicles.
.
Q. From the time that you first noticed these lights of this
truck as it came over the second hill beyond the Kincaid gate,
did any car pass the wagons traveling east while those lights
were still within your vision f
A. No, sir; there did .not.
Q. Did you notice what kind of truck this was when you
got off the wagon 7
page 196 } A. Not particularly, no, sir. It was a closed-in
truck, closed-in body.
Q. ·were the lights still on after the accident?
A. Yes, sir.
Q. ·wm you please state whether or not the people on the
wagon were singing as you came up the road f
A. They were, yes.
Q. Have you made any measurements of distances between
stated points from Leesburg to Goose Creek Tavern f
A. Yes, sir.
Q. How did you make those measurements f
A. By the speedometer on my car.
Q. Did you make a memorandum of those distances f
A. I did.
Q. ·wm you please consult that memorandum and give me
the distances that I will ask you about7
What is the distance from the eastern corporate limits of
Leesburg to Goose Creek Tavern f
A. 2.8 miles.
Q. ,vhat is the distance from Goose Creek Tavern to Har·
per's gate?
A. Seven-tenths of a mile.
Q. State the distance from Harper's gate to Saunders'
gate.
A. Two-tenths of a mile.
page 197 } Q. ·what is the distance from Saunders' gate
to the top of the next hill, which is the second hill
furthest east from the Kincaid gate?
A. One-tenth of a mile.
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Q. 'What is the distance from the top of that hill that I
have just mentioned to the top of the next hill, which is the
hill just beyond the Kincaid gate~
A. That is the first hill to Harper's gate?
Q. To the Kincaid gate. I want the distance between the
top of the hill that you just gave me and the top of the next
hill, which is just beyond the Kincaid gate.
A. One-tenth of a mile.
Q. What is the distance from the top of that latter hill to
the point of the collision f
A. Two-tenths of a mile.
Q. ·what is the distmice froni the point of the collision to
the eastern corporate limits of Leesburg?
A. From the scene of the collision to Leesburg7
Q. Yes.
A. 1.5 miles.
Q. I believe that your wife was an active member of the
Presbyterian Church, was she!
A. She was, yes, sir.
Q. Please state whether or not you picked your wife up
after the accident.
page 198 } A. I did, yes, sir.
Q. Did you notice her condition at that. time?
A. Yes, sir.
Q. What was the condition?
A. I went to the side of her and picked her up. After I
picked her up I seen her scalp had been pushed back, and there
was a very bad fracture of the skull. I laid her back in the
road and by that time somebody grabbed me and took me
away.

l\Ir. Kuykendall: I think that is all.
CROSS EXAMINATION.
By Mr. Moore:
Q. Mr. Fleming, how far did the wagon move forward after
it was struck by the truck, as you testified 1
A. I would say it went ten or fifteen feet.
Q. How was l\frs. Fleming seated on that wagon? Yon described she was about the center of the left-hand rail.
A. That's right, facing south.
Q. How was she seated 7
A. She was seated beside me, back on the boards, very
good, with her feet under her.

Highway Exp. Lines, Inc., v. J. C. Fleming, Admr.

Jmnes C. Fleming.

165

..

Q. With her feet under he1·1
A. Yes, sir.
Q. In other ,vords, she was seated on her crossed legs?
A. That's right, back on the frame.
Q. Back toward the center of the wagon 1
A. That's right, sitting 'way back.
page 199 ~ Q. Do you recall testifying at the Coroner's inquest on the tenth day of June, 1943?
A. Yes, sir; yes, I do.
Q. Do you recall being asked a question by Mr. Harrison,
the Commonwealth's Attorney, at that inquest: "Have you
any reasonable estimate of how fiu· it proceeded after it struck
the wagon!" ("It'' there referred to the truck.)
How far would you say?
A. How far the truck went after it struck the wagon 7
Q. Yes.
A. I would imagine it went as far as, oh, ten feet.
Q. Did you not, at that inquest, in reply to the question I
have just read to you, state, "It stoJJped immediately, in
maybe four or five feet"?
A. I don't remember, sir.
Q. You don't remembed
A. No.
Q. ·would not your recollection at that time, sbottly after
the accident, have been more accurate than it would be now 1
A. It is probably more accurate right now than it would
have been then.
Q. Why do you say that 7
A. Because, after seeing all this and being in it, and it being my wifeQ. That was six days after.
page 200 ~ A. That's right. She was buried on Monday,
and this was on Wednesday.
Q. And you tell the Court and jury that you think your
recollection is more accurate now as to what took place than
it was at that time?
A. It wou1d be, yes, sir.
Q. Do you recall having a conversation shortly after the
termination of the Coroner's inquest with a l\fr. Gibson 1
A. No, sir.
Q. You do not recall that 1
A. No, sir.
Q. Did you not, on that occasion, in the Courthouse here in
Leesburg, on the 10th of June, 1943, following the comple-
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tion of the inquest, make the statement to }Ir. Gibson, "J
consider the matter closed. I do not intend to sue :Mr. Honeycutt 's company, for it ,vas not his fault, but if anyone was:
to blame for the accident, it was the Kincaids, for not having
a light on the wagon, and he could not go after them for tliey
were his fiiends"-that you could not go after them, for they
were your friends 7
· A. I niight have made it, but I didn't know who :Mr. Gibson was. I was excited. I have never met Mr. Gibson that I
know of.
,
Q. Do you now recall having talked with a man at that
time7
A. No, sir; I don't.
page 201 } Q. You say you did not make that statement¥
A. Not that I know of, no, sir.
Mr. Moore : That is all. Thank you very much.
Thereupon,

NELLIE B. ALLENSWORTH
was recalled as a witness by counsel for the Plaintiff, and
having been previously sworn, was examined further nnd
testified .as follows:

FURTHER DIRECT EXAMINATION.
l\Ir. Moore: Has this witness been on before 'f
Mr. Hall: Yes, sir.
:Mr. Moore: For what purpose are you calling herf

By Mr. Hall:
Q. I don't believe we asked you when you were on the witness stand yesterday whether an automobile passed the Kincaid wagon just prior to or about or at the itme of tlie collision, going from the west toward Goose Creek Tavern, while
the Highway Express Lines truck was within your view.
A. No, it did not.
Mr. Hall: That is all.
Mr. ·wmiams: May it please the Court, would this be the
proper time, while Mrs. Allensworth is here, to examine l1er
on certain statements she made yesterday 7
The Court: Is she the witness you put that question to before?
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page 202

~

Mr. "\Villiams: Yes.
The Court: Take the jury out, please.

(Whereupon the following proceedings were had out of the
presence and hearing of the jury:)
ThP Court: You may examine the witness as to a priorexisting statement made provided no reference is made to
writing.
l\Ir. ,villiams: That is what I want to examine her for.
(Proceedings were continued in the presence of the jury,
as follows:)
CROSS EXAMINATION.

BY Mr. Williams:
Q. Mrs. Allensworth, you did not attend the Coroner's inquest?
.A. No, sir.
Q. On June 10, 1943, do you recall a l\Ir. ,vnliam B. Gibson coming to your home?
·
A. I don't know what his name was. There was a man
there, yes, sir.
Q. He interviewed you about this accident, did he not7
A. Vilell, I suppose tbat is what you would call it, yes.
Q. Diel you not tell this l\Ir. Gibson that you had not seen
the truck before it hit the wagon, and that you did not know
how fast the truck was going, and that there· were no lights
on your wagon?
0

l\f r. Kuykendall: I object to that, on the grounds
that it is not confined to matters brought out in
direct examination. She has been recalled.
The Court: I told 1'.lr. 'Williams, if you recall, yesterday,
when these questions were asked and I did not permit the
questions, that if, on examination, I came to a different view,
I would let him recall this witness for the purpose of asking these particular questions-on examination of the authorities-and he might as well do it now as then. It is a
continuation of his original cross examination that was
stopped in accordance with your objection.
:\fr. Kuykendall: That is all right. I thought l1e was jm;t
conducting this as a part of tbe examination on this one ques.
tion.

page 203

~
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The Court: No; he just asked if he could go into this, and
in view of what I said to him yesterday I think he is entitled
to do it.
l\Ir. Kuykendall: Y cs.
A. I can truthfully say that I do not know one thing about
it. The statement was taken from me. Dr. Gibson had left
the house five miutes before the man came, and my mother
was sitting right there.
Q. Do you deny having made such a statement?
A. I don't deny hm·ing made sucl1 a statement, no, sir, but I
cannot recall it.
Q. As a matter of fact, were you not sitting up in a chair
when Mr. Gibson was there?
page 204 } A. If I was, I was having compacts changed on
my leg·. Dr. Gibson, as I tell you, had been there
and had ordered hot compresses on my leg, and I had got out
to have a hot water bottle adjusted to my leg.
Mr. Williams: That is all.
(Witness excused.)
Mr. Hall: Mrs. Kincaid, recalled for further examination.
Thereupon
'

NAN LIN KINCAID
was recalled a·s a witness by counsel for the Plaintiff, and,
having been previously sworn, was examined fudher and
·testified as follows:
FURTHER DIRECT EXAMINATION.
By Mr. Hall:
Q. Mrs. Kincaid, when you were. on the stand yesterday we
neglected to ask the question as to whether or not, at the time
just prior to, or at tlrn time of, the collision between the Highway Express Lines truck and your wagon, there was a car
passing going from Leesburg toward Goose Creek Tavern
that you saw.
A. No, sir.
Mr. Hall: You may take the witness.
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The Court: l\Iy recollection is that she did testify on that
subject.
Mr. Hall: I had no idea she testified on it.
page 205 } The Witness: What I said yesterday, the car
had passed them on the hill going toward Washington on the east side of the bridge. · That is when I saw the
wagons, from the light of the car that liad passed them on the
east side of the bridge. The car was going up the hill. The
.
truck wasn't in sight then.
(Witness excused.)
l\fr. Hall: :Mr. Kincaid.
The Court: I think there ought to be a limit to recalling
these witnesses here.
·
.
Mr. Hall: This is the last one.
Mr. Kuykendall: ,ve debated that, and decided that rather
than to recall them in rebuttal we would put it all in the evidence.

Thereupon
JOSEPH A. KINCAID
was recalled as a witness by counsel for the Plaintiff and,
having been previously sworn, was examined further and testified as.follows:
FURTHER DIRECT EXAMINATION.
By l\fr. Hall:
Q. l\Ir. Kincaid, have you made the measurement we asked,
from the road to your house?
A. Yes, sii·.
Q. What distance is it 1
page 206} A. It is about two-tenths of a mile-a little
over, sit, on the car.
Q. On the speedometer of your automobile Y
A. Yes.
Mr. Hall: That is ull we have, Mr. Moore.
CROSS EXAl\IINATION.
By Mr. l\Ioore:
Q. Can you tell us how many feet it is Y
A. No, sir; ~ never figured it out, sir.

I
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The Court: There are 528 feet in a tenth of a mile.
Q. Do you remember when tl1ey put the electric line into
your house and barn 7
A. No, sir. I don't believe I was big enough to remember
that, sir.

Mr. Moore: That is all.
M.r. Hall: Mr.
Hawthorn.
,
Thereupon

M. D. HA'WTHORN
was called as a witness bl7, counselfor the plaintiff and, being
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Hall:
Q. Please state your name, age, and occupation.
A. l\L D. Hawthorn, age 49, insurance.
Q. How long have you been engaged in the inpage 207 } surance business 1
A. About sixteen years.
Q. Do you have an office in Leesburg1
A. I do.
Q. Can you tell th~ jury the natural expectancy, according
to the life insurance tables, of a lady thirty-one years of age'?
A. ·wen, I .write life insurance for the Mutual Benefit of
New .Jersey, and their life expectancy table states 34.63, to be
exact.
Mr. Hall: Do you have any questions, Mr. Moore 1
Mr. l\Ioore: No.
By the Court:
Q. l\fr. Hawthorn, come back l1ere, please, sir.
Would you mind explaining your figures to me 1 Tell me
just what you mean.
A. How was that 1
Q. Would you mind giving the jury an explanation of just
what those figures mean 'l
A. That means the expectancy, that the lady should live to
be 65.63 years old. In other- words, she is 31 and her ex-
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pectancY. is 34.63 years beyond the 31. That makes her expectancy 65.63 years.
Q. In other words, her life expectancy is 65.63 years Y
A. Yes, sir.
page 208

~

CROSS EXAMINATION.

By Mr. Moore:
Q. That is based upon the average lives of what the insurance companies-A. That wasn't my information at all.
Q. (continuing) -of what the insurance company's records show on all insured women t
A. Yes.
By the Court:
Q. In other words, this is the experience of the insurance
company?
A. That's right.
By Mr. :Moore:
Q. Do other life insurance companies have different life
expectancy calculations 7
A. You have asked me something I don't know, but the
difference would be very small
Q. I am inclined to agree with that statement, but I wondered if they varied. You don't know?
A. No, sir.
Mr. Moore: That is aU.
c,vitness excused.)
Mr. Kuykendall: Mr. Kincaid.
Thereupon,
.JOHN F. KINCAID
was called as a witness by counsel for the Plaintiff and, being du]y sworn, was examined and testified as follows:
page 209

~

DIRECT EXAMINATION.
By Mr. Kuykendall:
Q. Will you please state your name?
A. John F. Kincaid.
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Q. l\Ir. Kincaid, Joseph Kincaid is your son, is he noU
A. Yes, sir.
·
Q. vVill you please state the distance from the gate on Virginia State Route No. 7 to your house¥
A. It is 1,250 feet, but that includes the distance in the
electric line. I know when they built the electric line they
built it from the road around by the house into the pump.
That would be 1,250 feet. It would be possibly 250 feet less
thQ.n that, I would say~ by the direct line from the house to
the road-something like a thousand and fifty feet.
·

Mr. ~uykendall: Thank you, sir.
Mr. Moore: That is all.
('Vitness excused.)
Mr. Kuykendall: May we have about a five-minute recess,
please'/
The Court: To determine whether you want to put any
more testimony on or not'/
Mr. Hall: Yes, sir.
The Court: Yes, sir.
page 210}

(Thereupon a brief recess was taken.)

l\Ir. Hall: Plaintiff rests, your Honor.
Mr. Moore: If your Honor please, it is not very long
before lunch. Is there any objection on the part of the Court
to taking lunch now 7
The Court: Gentlemen, we will take a recess now until
1 :45. The caution about talking still continues, please.
{Whereupon, at 12 :35 o'clock p. m., a recess 'Yas taken
until 1 :45 o'clock p. m. of the same day.)
page 211}

AFTER RECESS.

The session convened at 1 :45 o'clol'k p. m.
l\Ir. Moore: Call Mr. Peters.
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Thereupon,

HUGH G. PETERS
was called as a witness by Counsel for the Defendant and,
l1aving been duly sworn, was examined and testified as fol.:.
lows:
DIRECT EXA1tllNATI0N.
By Mr. ,vmiams:
Q. Witness, what is your name, age, and place of residence?
A. ,Hugh Peters; age 34; ,vinchester, Virginia.
Q. What is your occupation?
A. Professional photographer.
Q.· Mr. Peters, did you take any pictures of the road about
the Kincaid gate in Loudoun County, Virginia, on June 7,
1943!
A. Yes, sir, I did.
Q. Did you take this picture, Mr. Peters?
A. Yes, sir, I did.
Q. ·when did you take it?
A. It was the first part of June, 1943.
Q. Do you have any notes on tbat1
A. Yes, sir. According to my book, it was taken on .June
7, 1943.
page 212 ~ Q. Whose handw1·iting is this here?
A. That is mine.
Q. Will you read that, please?
A. "No. 1, looking west." ,ve always designate photographs that way.
Q. "\Vlmt is this on the backf Is that in vour handwrit~I
.
A. Yes, sir. 'rhat is, "Exposed June 7, 1943." and signed
by me.
Q. Did you take the picture which I hand you marked "No.
2 looking west'' I
·
A. Yes, sir, I did.
Q. Whose handwriting is thaU
•
A. That is mine.
Q. What is on the back of the picture?
A. "Exposed June 7, 1943,'' signed by me.
Q. Did you take this picture marked "No. 3, close-up of
skid marks"7
A. Yes, sir.
Q. Is that your lrnndwriting?
A. Yes, sir.
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Hugh G. Peters.
Q. ·what is on the back of this picture?
A. '' Exposed June 7, 1943'' which I signed.
. Q. Mr. Peters, did you take this picture marked "No. 4,
looking east, showing blood marks and skid marks'' t
·
A. Ycs, sir, I did.
page 213 ~ Q. ,vhat is on the back of that picture Y
A. "Exposed June 7, 1943" and signed.
Q. Mr. Peters, I hand you here two pictures, marked "No.
5'' and ''No. 6'' of a liay wagon. Did you take them 1
A. Yes, sir, I did.
·
Q. ,Vhat is on the back of each one of those pictures1
A. They are both marked "Exposed January 7, 1943" and
signed.
Q. Is that January 7th1
A. June 7, 1943, I'm sorry.
Q. Tl1ese last two pictures-where did you take them?
A. These were taken-this wagon was in a barn, right at
the scene of the accident there, in that gateway. I don't
know the name of the peop]e. It was back in a barn, in a shed~
rather.

:Mr. Williams: I wish the record, then, to show the De- .
fendant offers these photographs in evidence.
(Photographs numbered 1 to 6 inclusive, were received in
evidence and marked "Defendant's Exhibits Kos. 1 to 6", respectively.)
By Mr. Williams:
·
.
·
Q. Mr. Peters, I hand yon herewith picture marked No. 4.
There appear in that picture certain splotches. Can you
testify to what they are-certain splotches that appear on
the road?
page 214 ~ A. You mean these splotches here and running
across here 1
Q. Yes.
A. They appear to be blood stains. These other marks
down here, of course, were skid marks. I had nothing to do
with• those.
Q. Mr. Peters, handing you picture marked No. 3, there
appears to be marks of abrasion on the road. Would say what
they were at the time you took those pictures~
A. Yes, sir, they appeared to be skid murks of a heavy
vehic]e of some kind that swerved across the road from the
north to the south.
I

;
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G. P. Rozel.
l\Ir.
Mr.
tions.
llfr.
l\Ir.

"\Villiams: Your witness.
Kuykendall: "\Ve don't want to ask l1im any quesMoo1;e : May this witness be excused?
Kuykendall: You may.

(Witness excused.)
Mr. Williams: Call l\fr. Bozel.
Thereupon,
G.P.BOZEL
was called as a witness by Counsel for the Defendant and,
being duly sworn, was examined and testified as follows:
DIRECT EXAl\IINATION.
Bv :Mr. "Williams:
·Q. ·witness, what is your name, age, and residence and occupation?
A. G. P. Bozel; 37; Resident Engineer, Department of
Highways.
Q. Mr. Bozel, bow long have you been Resident Engineer
of Loudoun County Y
A. Since ,July, 1940.
Q. Mr. Bozel, has the topography known as No. 7 from the
Kincaid gate and east thereof for a mile or more been
changed any since June 4, 1943?
A. It has not.
Q. 1'.fr. Bozel, have yon lmd occasion to examine the white
lines on the road as they appear there now in comparison with
some photographs?
A. I did.
Q. Did you make any note at the time that you made that
examination 1
A. I made notes of the photographs.
Q. Do you have the dates that they were made?
A. The photographs were dated June 7, 1943, marked "No.
3, skid marks'' made by Hugh G. Peters, in Winchester.
Q. ·woulcl you say that these white lines are the same now
as they were then Y
A. I would.
page 215 }
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page 216

~

Mr. ·wmiums: Your witness.
:Mr. Kuykendall: We don't care to ask him
any questions.

Thereupon,
.
\VALKE~R McC. BOND
was called as a witness by Counsel for the Defendant and,
having made affirmation, was examined and testified as follows:

DIRECT EXAMINATION.
By :Mr. \Villiams:
Q. \Vitness, ,vh~t is your name, ~ge, and place of residence?
A. Walker :Mee. Bond, Cleat Brook, Frederick County,
Virginia; 69.
Q. "That is your occupatioil1
A. Civil Engineer.
·
Q. l\Ir. Bond, did you have occasion to take any measurements and levels of Highway No. 7 from the Kiucaid gate
and east thereof a distance, and if you did, will you give the
date on which von took such?
A. August 23., i944.
Q. Have you made a drawing and record of your findings?
A. I have.
Q. ·wm you please show what you lrnve there to the opposing counsel Y
Mr. Kuykendall: You can just go ahead and introduce
it.
page 217 ~ Mr. Williams: May we, so the jury can see
this, spread this out on tllis table?
Bv Mr. Williams:
.
·Q. Mr. Bond, point out where the Kincaid gate is on that
drawing.
A. Right down here (indicating).
Q. \Vhat does the upper part of this drawing represent?
A. The upper patt represents the alignment of tl1e highwav. This red line is the center line. These two adjacent
lines are the edge of the lmrd surface. The two outside lines
are the highway boundary.
The Court: The fence?
The Witness: . Yes, sir.

\.
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By Mr. "Williams:
Q. Where docs this drawing commence; that is, to your
left of the drawing, in relation to the road?
.A.. This eastern end is opposite the hill gate post of the
Kincaid farm, on this llill right here. The Kincaid main
entrance gate is the one I showed you down there.
Q. "'\Vould it be correct to say that this is the second hill,
then, east of the Kincaid gate 7
A. Yes, sir.
Q. What does this lower drawing represent f
A. That represents the grade line or profile or elevation
of the center line of the hig•hway.
page 218 ~ Q. How wide is this road from shoulder to
shoulder?
The Court: Do you mean the outside of the shoulder, or
the shoulder next to the pavement¥
Mr. Williams: The outside measuremen~ of the shoulder
A. The driving surface is twenty feet over all, anci the
shoulders vary from six feet to four or five, more or less, in
cut or fill~ depending on where it is.
By the Court:
Q. You mean those are the figures on eacl1 side of the road,
or taken together? ·
A. Four or five on either side, on the north side or the
south side. They vary a little in cut and fill.
By Mr. Williams:
Q. This, very near the extreme right of the blue line at the
bottom of the drawing, what location is thaU That is Station
No. 19 on tbc drawing.
A. That is where I stopped tnking the elevation, and alig·nment of the highway.
·
Q. Wbat is your station that is oppo.sitc the K~nca!d gate?
A. 17 plus 9 is tl1e eastern edge dnveway gomg mto the
gate way.
Q. What is the difference, then, in elevation between your
lowest point, approximately Station 14, and east
page 219 ~ of tlie Kincaid gate?
A. 14 has an elevation of 7.
Mr. Kuykendall: 7 what 7
The Witness: 7.0 feet, and at the Kincaid gate it is 17.5.
The difference in elevation would be ten and a half feet.
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By Mr. Williams:
Q. ,vhat is the elevation, then, of the first hill east of the
Kincaid gate!
A. 35.
Q. 35 wbat'l
A. An elevation of thirtv-five fe1.3t. I migl1t explain that
this point here, where I sta~ted., was assumed to be fiftv foot
elevation, that everything else is either lower or higher tllan
fifty. Fifty feet here and seven feet clown there at the low
point is the difference, forty-three feet lower tllan it is at
this point, the beginning point.
Q. 1'.fr. Bond, have- you a string in your pocket Y
A. Yes.
Q. Assuming that headlights of a car are forty-two inches
off the ground, could you, by tllat drawing there, illustrafo
how those beams would project 'l
Mr. Kuykendall: If your Honor please, I object to interrogating this witness upon an a~sumption of fact tliat does
not exist in this case, and he was not qualified as
page 220 } an expert on automobile lights, and lie certainly
l1as not qualified to give any opinion evidence in
this case. ,v e don't know what kind of lights they were.
Mr. Williams: There will be evidence introduced to show
that the lights are forty-two inches above the ground.
The Court: Yes, but is there any evidence to show what
the elevation of the lights is, the angle of elevation?
:Mr. ,vmiams: ,ve will have evidence to sl1ow that they
were checked out in proper slmpe that night.
The Court: I understand, but even so, that won't help
you any unless you know what the augle of elevation of the
beam is. If the beam goes l10rizontal it is one thing; if it
goes up, it is something else, and it varies with the degree of
the angle.
Mr. ,vmiams: May I be permitted to show that assuming that the lights were according to the statute, what tlrn
projection of the beam would be 7
The Court: What does the statute say on that subject 7
I don't recall. Let us know what the statute says. The jury
won't understand anything about it unless they know wlmt a
statutory light is. Read that to the jury.
~fr. ,vnliams: · "Section 2154 (142). Requirements as to
head lamps.-
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"(a) Approved single-beam head lamps shall bl' aimed in
accordance with requirements adopted by the dipage 221 ~ rector so us not to project a glaring or dazzling
. light to persons approaching such head lamps
and shall be of sufficient intensity to reveal persons and objects at a distance of at least two hundred (200) feet.
"(b) Approved multiple-beam 1JC1ad lamps shall be aimed
in accordance with requirements adopted by the director
base.d on recommendations of the society of automative engineers. An uppermost distribution of light shall be provided of sufficient intensity to revNll persons and objects at
least three hundred and fifty (350) feet ahead, and at least
one lower, non-glaring distribution of light shall be provided.
All road lighting beams shall be of such intensity as to reveal persons and objects at ]east one hundred (100) feet
ahead.''
The Court: Do you have the specifications of the Com.
•
missioner f
Mr. vVilliams: No, sir, I do not.
·The Court: I don't know how the jury is going to know
wl1at the requirements are, then.
·
l\Ir. ·wmiams: If it might please the Court, the proposition is that if these lights were properly adjusted, how their
beams of· light would be cast as they came down that hill.
The Court: But how do we know what proper adjustment
is 1 That is what I am getting at.
l\fr. l\Ioore: ,:ve will have a man here who wi1l
page 222 ~ testify on that -particular point, the man who
actually adjusts the lights on the truck.
The Court: I tl1ink you should put him on first, then, for
the benefit of the jury.
·
Mr. Moore:
e will excuse l\Ir. Bond now, then.
The Court: I reckon you l1ad better have him stay in here.
l\Ir. Kuykendall: Of course we reserve the right to objecting to l\fr. Bond testifying on this when he goes back on.
:Mr. Moore: He stopped l10re at the suggestion of the
Court.
l\fr. Kuykendall: He hasn't qualified as an expert.

,v
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Thereupon,

VIN CENT Du CELLIER
was called as a witness by Counsel for the Defendant and,
being duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. ·wmiams :
Q. ·witness, what is your name, age, and place of residence?
A. Vincent Du Cellier; 34; I live at 1\It. Rainier, Maryland.
Q. What is your occupation 7
A. I am a truck mechanic.
Q. \Vhere were you working on June 4, 1943?
page 223 } A. I am employed by the Highway Express
Lines, \Vashington, D. C.
Q. Do they have many trucks 7
A. Yes, they have.
Q. What is your position, then, with the Highway Express?
A. I am the Fleet Superintendent.
Q. Are you familiar with this truck which was involved in
this accident on June 4., 19431
A. I am.
Q. "What is your procedure there about all trucks as they
are dispatched from the garage, as to the examination for
mechanical defects 7
A. vVell, sir, as the trucks come in off their respective
routes, all drivers arc requested to make a written repo1·t as
to the condition of the truck and the mileage route tlwy were
on, and then the truck is pulled to the gas pump where it is
serviced for gas, oil, water, and tires, and n check-un on all
the other parts of the truck, including the brakes, the clutch,
the steering mechanism, the springs., and all tlle instruments
on the dash, including a short test to the parking lot.
Q. Did you check this truck out on June 4, 1943!
A. I did.
Q. Was this truck in satisfnctory running condition?
.
A. Yes, sir, it was.
page 224 } Q. \Vould yon explain, then, to the jury what
is the proper alignm~nt on this truck?
A. The alignment 1
Q. Yes.
A. ·wen, sir, they are supposed to lmve approximately five
to seven inches' drop of twenty-five feet.
<)

•
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Q. ·what do you mean by that?

A. The headlight focus is supposed to drop--the head
lamps would be-I think they are forty-four inches high, and
they are allowed · to drop in twenty-five feet distance, they
are allowed to drop from five to seven inches; that is, the
beam of a light, on a. chart., an approved chart for a headlight
focusing machine.
Mr. Kuykendall: I would ask that the witness confine his
statements, if your Honor please, to this particular vehicle.
The ,vitness: On this particular vehicle is what I mean.
l\Ir. Kuykendall: Did tbey·drop thaU
The ,vitness: Yes, sir.
By l\Ir. Williams:

Q. Did you check the lights on this particular vehicle?
A. I certainly did.
By the Court: Under what regulati_ons .arc those, District
of Colutnbia:or the State of Virginia?
page 225

~

A. This one was at that time registered in the
State of Virginia.
· Q. Did it meet with the requirements and regulations of
the Stnte of Virginia?
A. Yes, sir. It also meets with Interstate Commerce requirements, which we have to abide by all the time.
Q. Docs that mean expand light in every direction Y Does
it go up in the same relation it goes down?
A. No-I dou 't quite understand you.
Q. You said you were allowed a drop of-I don't recall
what the figures were-but don't you have a corresponding
rise?
A. They a1·e a fixed light, and as the truck would move
itself, tl1c lights would naturally move witl1 it.
. Q. Of course the beam starts in a small place and spreads
out. Does it spread up the same as it spreads down J
A. Yes, they do. The beam is only about that tllick at
twenty-five feet. The hot spot of the beam is, but there is a
reflection around that.
Bv l\Ir. Williams:
·Q. Then tl1e beam itself, does that project straight out
from the truck or not?
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A. That projects straight ahead from the truck, wherever
it is aimed. They are supopsed fo be focused so they will
'
project exactly straight al1ead from the truck.,.
page 226 ~ and the only variation that is allowed is a fiveinch or seven-inch drop, nothing this way or that
way.
By the Court:
Q. What if it is any higlier than that 'l
A. They are not allowed to be higher than that.
.
Q. The beam as it spreads out is funnel shaped T
A. Only the flare from the be~m. The beam itself cannot
go over forty-two inches, no, sir.
Mr. Williams: Your witness.
CROSS EXAMINATION.
Mr. Kuykendall:
Q. What experience ·Jiave you I1ad other than working for
the Highway Express Lines with automobile lights 1
A. I have worked as a State Inspector for a garage in
Pennsylvania three years previous to my employment with
the Highway Express Lines.
Q. ·what kind of l1eadlights did this vehicle have on it that
was involved in the accident 'l
A. They were a regular factory specified light on there.
I think at the time-Let's see, it is a Twilight, I think tl1ev
call it.
·
Q. What kind of beam~
A. It is a pre-focused headlight. It is not a sealed beam
type.
Q. It is not a sealed beam type 1
page 227 ~ A. No, sir.
Q. With regard to the requirements of tl1e
State of Virginia as to the distances in whicl1 lights shall reveal objects and persons on a highway, what kind of li~ht
is it? ·
A. The recommendations, according to-I think they are
supposed to reveal up to two hundred feet.
Q. What kind of light is supposed to reveal people and
objects up to two hundred feet?
A. What kind of light¥
Q. Yes.
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A. I don't quite understand.
Q. ,vimt kind of beam is required by the State of Virginia
to reveal people at least two hundred feet distance?
A. The high beam, I suppose. The low beam is low.
Q. This truck was stationed in Virginia, and you said the
lights were adjusted to comply with the luws of Virginia.
A. Absolutely.
Q. Tl1en you know what the law requires, or you couldn't
so adjust the light.
A. They require that we set the Jight twenty-five feet from
a chart and set them according to tlie drop.
Q. Who requires that?
·
A. I guess it is the State Legislature.
Q. You guess'/
·
A. That's it.
page 228 ~ Q. ·wait ·a minute. You adjusted these lights
to comply with the law of the State of Virginia.
By what law did you comply with, and where did you get
your instructions as to the requirements of Virginia'/
A. From the State Inspection Station where I have taken
trucks for inspection.
Q. Somebody there inspected it?
A. I inspected it first.
Q. \V110 inspected it there?
A. There is another inspector.
Q. You didn't bring him here today Y
A. No, sir. He is in the armed forces.
Q. Did these lights on that oceasion comply with the laws
of the State of Virginia 1
A. Yes., sir, they did.
Q. All right, what is the law of the State of Virginia'/
A. That the lights themselves have to be adjusted to focus.
on a chart at twenty-feet distance from the light with no
more than a five to a seven-inch drop.
Q. How do you know that 'I Where did you get that requirement? From whom did you get that requirement'/
A. Those requirements are set np by the Motor Vehicle
Code.
Q. Do yon have anything in writing to show what those requirements are?
page 229 ~ A. Not here.
Q. Did you have ihem with yon at the time vou
made this inspection'/
·
.\. No, sir.
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Q. How did you know, t.hen, what the requirement was 't
A. Because I know it from experience.
Q. All right. Now wiJl you please detail those requirements, other than what you mentioned.
A. ,vhat other details]
Q. ·well, you know what the requirements are. I nm asking you to please detail them to the jury.
A. Regarding the lig·hts '?
Q. Regarding the adjustment of lights and their focusing
and the character of the beam, and the distance that they
should illuminate objects.
A. The lights are supposed to be clean; that is, the reflectors arc supposed to be cloan. The lights are supposed
to have a bulb in it that bas not a sagging :filament. It has
to be clear, and they have to be tight and properly adjusted.
Q. How should they show with rc>gard to the width of the
highway, and how are they adjusted in that respect 1
A. To the width of the higl1way they are just thirty-four
inches apart, and they to meet with that on that screen nt
twenty-five feet. They cannot go sideways.
Q. Are there any other requirements?
page 230 ~ A. Not that I know of.
Q. ·You don't know, as you have stated, I believe, who initiated these requirements, or who promulgated
them?
A. The only thing that I know is .that tl1e :Motor Vehicle
Code requires them.
Q. The Motor Vehicle Code of Virginia?
A. Yes, sir.
Q. Requires what you have just stated?
A. Yes, sir.
Q. About the adjusting of these lights along the screen at
twenty-five feet 1
A. That's right.
Q. Will you please tell ns what sectjon of the Code requires that?
A. No, I don't know.
Q. How do you know the Code requires it?
A. Because it is writti:n in the Code.
Q. You have seen it?
A. Yes, sir.
Q. I will band you the Code, and ask you to find that.
A. This is somethin~ a little different from what I would
call the Code book. The Code books that I ever .had or saw
are different. If I am going to look through this thing-
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Q. For what year was the Code that you had? \Vhat year
did it govern 1
page 231 ~ A. ]?uring the time that we had the inspections
-this was in 1943.

Q. How often did you get a Code covering this question of
· adjustments of lights?
.A. I don't remember.
Q. As a matter of fact you are talking, in response to Mr.
·wmiams' examination, with reference to the beam reflected
by the light, strictly the beam, and not the outcast from the
beam?
A. No, sir.
Q. But the outcast illuminates as well as the beam, doesn't
it?
A. Absolutely.
Q. So when you measure tl1e cli~tance from the surfnee of
a highway that a light spreads upward and outward~ you
can't determine that by the measurement of the beam, can
you, or the width of the beam?
A. No.
Q. So your testimony,, though, is confined solely to the elevation and width of the beam at certain distances?
A. That is rigl1t, yes, sir.
Q. Of course, the ability of a light to reflect objects in
front of it, if the lights are properly adjusted, will be governed very largely by mnny considerations, wouldn't iU
A. Yes.
page 232 ~ Q. Such as the load on the veliicle 1
A. Yes, sir.
Q. As determined by whether the springs are weak or
strong?
A. Yes, sir.
Q. It would be govemed by the tires on the vehicle,
whether they are worn or new?
A. Slightly.
Q. Raised or lowered?
A. Slightly.
Q. They would be governed by the atmospheric conditions,
of·course?
A. I think so.
.
Q. As to the length and breadth of the beam, or rather the
reflection of the beam 7
A. Yes, if it was forth or something like that.
Q. \Vhat kind of dimmers did these ligl1ts have f
A. They have the regular dimmer on the floor switch. It
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is not a dimmer; it lowers the beam. It gives you the same
intensity of beam, but lower.
Q. It is the same intensity of beam, but it is deflected and
thrown down on the road 'I
·
A. That's right.
Q. You don't switch on to a dimmer bulM
A. No. In this case that would be a parking light.
.Q. ,ve1·e these lights single-beam or multiplepage 233 ~ beam lights 7
A. Multiple-beam, twin-beam lights.
Q. Do you know tl1e distance at which they are required
to reflect objects and people 'l
A. Which beam 7
Q. The multiple-beam.
A. The high or the low Y
Q. The high.
A. No, sir.
Q. You don't know the Virginia requirement as to t11at7
A. The only rules that we go by are the rules on setting the
beams, as I said before.
Q. Did you· adjust these lights tl1e day this vehicle left to
make this trip?
A. Every day the truck pulls into a position where those
lights are reflected onto a charU
Q. And did you 'I
A. And they were on that chart that day.
Q. And you remember that Y
A. Yes, sir.
Q. You do that to every vehicle'l
A. Everyone that comes in there pulls rigI1t 1;1p to the
chart.
Q. ·what time did this vehicle leave to make this trip?
A. That was in the evening, after I lmd alpage 234 ~ ready gone home.
Q. You don't know wlmt.time it left then'/
A. No. I imagine he'd leave in the neighborhood of ten
thirty, somewhere along in there, at night. The shop closes
about six.
Mr. Kuykendall: That is all.
Mr. ·williams: nfay it please the Court., may I go into the
length and breadth of this truck now with this witness? It
may save some time.
The· Court: I think so.
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RE-DIRECT EXAMINATION.
Bv Mr. ,villiams:
·Q. l\Ir. Du Cellier, what is the overall length of this truck1
I might ask you first, did yon make any measurements and
notes at the time you made them.
A. I did, yes, sir.
Q. " 7hat is overall length of this trurk 1
A. The overall length is 24 foet 6 inches.
Q. ·what is the overall width?
A. 7 feet 10 inches.
Q. ,vhat is the wheel base 1
A. The wheel base is 176 inches.
Q. ·what is the front wheel tread 1
A. The front wheel tread is 77 inches.
page 235} Q. ·what do you mean hy that?
A. The front wheel tread is the distance from
the outside edge of the front tire to the outside edge of the
other front tire, across in front between the two wheels, from
the outside edge of the wheP.l, though.
Mr. "Williams: That is all.

RE-CROSS EXAMINATION.
By Mr. Kuykendall:
Q. ,vhat capacity was this truck7
A. This truck is rated at 3~~ to 4% tons.
Q. Do you know what tlic weight of the truck is, the e,mpty
,veight?
A. Yes, sir. The empty weight is 11,390 pounds.
Q. ,virnt kind of brakes does it J1ave 1
A. It has I1ydraulic booster; that is, hydraulic with a
vacuum booster.
Q. Four-wheel brakes?
A. Yes, sir.
Q. "What kind of tires docs it Jrnvc? Do yon remember?
A. No, I don't remember.
Q. Do you know what tlrn condition of the treads were?
A. The treads of the tires were good at the time.
Q. Do you recall w11et11er this fruck had marker ligl1ts on
it1
A. Yes, sir.
page 236 ~ Q. That was across the top?
A. Yes. ·we are required at an times to have
those.
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Q. ·wbat is the make of that truck?
A. \Vhite., 708.
Q. "What year model would it be?
A. That was a '39.
Mr. Kuykendall: That is all.

FURTHER RE-DIRECrr EXAl\IIN.ATJON.
By Mr. ·wmiams:
Q. How far had that truck been driven at the time of the
accident?
A. The mileage was 30,410.
Q. What day was that mileage read on it?
A. 6/5-June 5th.
Q. You have dl'i vcn this particular truck, haven't you?
A. Yes, sir.
Q. Does it have any peculiar sound about it?
A. No, sir, not any more than any truck. It is a truck.
It might have little rattles. Trucks, they sound heavier than
pleasure cars, if that is what you mean. They do have a
louder sound to them.
Q. Does it roar when it goes at a very high rate of speed?
A. Well, I wouldn't say that, I would say that, due to the
construction of the fan assembly inside the radiapage 237 ~ tor, it will make a little more noise-it will make
a little more noise than a pleasure car, definitely.
Some ·of them have four-blade fans and others have six-blade
fans, and the ones with the bigger fans in them will make a
little more noise.
Q. How many blade fan was this?
A. This was a six-blade fan.
Q. At what rate of speed would it have to go to make a
very great noise?
A. That would be determined by the engine speed of the
truck., rather than the speed of the truck on the highway.. All
of these trucks are governed-they have a governor on them.
These governors, I try to keep them set at about forty.,fi.ve
miles an hour at that time. Now they are cut down considerably, but at that time in fourth gear tliat truck was governe"d
at about forty-five miles an hour. That was before they put
that emergency law in.
Q. You mean by that tl1at it couldn't run over forty-five
miles an hour 7
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A. That is governed at forty-five miles an hour in fourth
gear, that is, indirect

Mr. ,villiams: Tlmt is alL
FURTHER RE-CROSS EX-i\.MINATION.

By Mr. Kuykendall:
Q. Who attached the governor to this truck?
A. That is a factory specified, factory set up job.
Q. The governor is adjustable, isn't it'l
page 238 ~ A. Yes, sir.
·
Q. Who adjusts the governors f
A. I do.
Q. Did you adjust the one on this particular truck f
A. I did.
.
··
Q. ,Vhen?
A. They are tested every day at the garage, but they arc
not adjusted every day.
·
Q. When was this governor on this truck adjusted to fortyfive miles an hour.
ell, now, I don't know whether I have that or not sir,
A.
because that requires a road test, and I don't believe I have
. that information right now.
Q. And you don't know, then, whether this vehicle was
governed to forty-five miles an hour on June 4, 1943, do you?
A. ,veil, I couldn't say exactly forty-five, but it would be
there in the'neighborhood of forty-five.
Q. You don't know what its speed was limited to on that
date, do you?
A. No, I wouldn't: say that. I would say that the governor
was proper and in working ·order on that day.
Q. You don't know what the adjustment was as far as
speed is concerned 1
A .. No, it was in the neighborhood of forty-five.
: ··
Q. You say it is in the neighborhood. Ho,v do
page 239 } you· know it is in the neighborhood if you didn't
make the adjustment and don't know when it was
made?
A. By the test on the job every day. You get used to kicking one up and telling whether Rhe fs running too fast or not.
We don't test them by speed unless we put them on a road
test, but at the shop every morning we give them an r. p. m.
test.

,v

190

Supreme Court of Appeals of Virginia
Walker 1JlcC. Bond.

Q. "TJint is that r. p. m. test 7
A. Revolutions per minute.
Q. I thought you stated that you made those tests on the
roadt
A. The road test for the governor for the speed on the
highway is done on the road.
Q. Then you don't know what the limitation of the speed
on this vehicle was on June 4, 1943, do you Y
A. No.

Mr. Kuykendall: That's all.
The Witness: B.ut it was in working order.
By Mr. Kuykendall:
Q. But if it wasn't controlled, though, it would have limited
it to forty-five miles an hour, would iU
A. It was within the proper-I mean, kicking them up to
the r. p. m. 's on the engine, they can't go over a certain
speed, but as to the exact amount of r. p. m. 's and the exact
amount of speed on the highways, I don't know,
page 240 } that's right. I do say it was in working order.

irr. Kuykendall:

That is all.
Mr. ,vnliams: That is all.
Thereupon,

WALKER l\foC. BOND
was recaIIcd to the stand, and having previously made affirmation, was examined further and testified as follows:
DIRECT EXAMINATION (Resumed).
By Mr. Williams:
Q. Mr. Bond, assuming a beam of light forty-two inches
above the road that would be projected in a straight line,
could you follow the course of that beam down that hill next
to the Kincaid gate?
Mr. KuykendaII: Now, from what point, Mr. Williams, do
you mean that this 1Jeam was forty-two inches off the ground?
The Court: I think the witness said the lights were adjusted so tliat the beams focused, that is, they run to~ethcr
at twenty-five feet. Now, base your question on that theory.
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By ~Ir. '\Villiams:
Q. Mr. Bond, assuming that the beams of light were so
focused that the two lights forty-two inches above the ground
would run together at twenty-five f<>et in front of this truck,
could you trace that beam of light, then, down this hill that
begins at approximately Station 6%, and goes to Station 13?

1\fr. Kuykendall: ·wen, now, can you trace the
of light 1 .
Mr. l\foore: Yes.
l\Ir. Kuykendall: How far does the be.am carry?
l\Ir. 'Williams: It is on the theory that the beam would be
projected twenty-five feet in front.
l\Ir. Kuykendall: He didn't say the beam stopped at
twenty-five f cet.
The Court: He said the beams focused; that is, they
merged, came together, at twenty-five feet, but tlie law requires, I think he i::aid, that tllere be of sufficient intensity to
disclose an object at 250 feet.
l\[r. Kuykendall: A multiple beam at 350 feet.
i\fr. 1\foore: 350 feet from any givP.n point.
l\Ir. Kuykendall: Still, I don't see how he is going to base
any conclusions, if that is wliat you are asking him for, on
the mere statement.
1\fr. Moore: Let's see what lrn does do. You can make
your objection.
:Mr. Kuykendall: I don't want him to do something he
can't do.
page 241

r beam

By Mr. 'Williams:
Q. Can you do that Y
A. '\Vith the truck going down grade or up grade, I can tell
where the beam strikes on a head. I will tell you how far it
will go in a straight line. It will keep on going
page 242 r until it dies out. I have that string on the grade
line, and if I moye it up about two lines that
would be two feet above, or a little more. It would be the
direction of the beam as it goes down grade. A truck going
down liill at this point, down grade, would throw the beam in
n position where my left thumb is nt. Station 17. It would
he right there.
Mr. Kuykendall: What is the location on the surface of
tl1e road 7
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The Witness: If I raise it up parallel forty-two inches, is
that above ground t Then it would be in this position.
B)~ l\Ir. ,vmiams:
Q. That would be, then, that this beam of light would die

out at Station 14-'l
A. Between 14 and 15 it would be striking clown underneath the surface of the road.
Q. ,vm you truce that beam all the way from the top of
the llill to the trough, and then as it commences to rise up
the hill east of the Kincaid gate?
A. Up here it varies a little bit. That thing is right over
the grade line. If I move it up to the elevation of the height
of the beam, it would be in this position, and that would run .
out at 13 plus 20. The beam would strike the ground at 13
plus 20. If I move on down from 11 to 15., it would be clown
here at this point. It would be under the surface
page 243 ~ of the road. If I go from 12 to 17 it is still under
.
the surface of the road; from 13 to 14, or 13 to
17, it is still directed down into the ground. As you begin to
go upgrade with the truck from 14 to 15 and 16 and 17, it
following parallel to the road surface. The beams are parallel
to the road surface. At 15 there is a sharp upgrade to 16,
and at that point the beams would begin to strike above
This being
ground, about two and a half or three feet.
parallel to the road, from 15 to 16 is parallel with the surface
of the road. If you raise it up, it would be striking them up
above the surface of the road.
Q. l\ilr. Bond, now give us the distance from the top of the
second hill east of the Kincaid gate, described on this plat
as Station 0, to the Kincaid gate.
A. 1,709 feet to the eastern side of the entrance.
Q. Give us the distance from the crest of the first hill east
of the Kincaid gate to the eastern line of t11e Kincaid gate,
designated on your plat as Station 7.
·
A. Seven from 1,709 would be 10 plus 9., or 1,009 feet.
Q. What is the distance from the lowest, the trough between Stations 13 and 14, to east of the Kinraid gate.
A. 439 feet, from 1,370 to 1,709.
Q. :Mr. Boncl, at the time you made these drawings, did
you see any of these photographs which are marked l, 2, 3 and
4, which I now lmnd yon?
A. I did.
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page 244 }

Q. By taking those photographs, would it be
possible for you to indicate on those drawings
just where the splashes on the road were 7
A. Picture.No. 4, whic]1 I hold in my liand, was taken at
15 plus 63, judging from the markings in the road and trees
and poles alongside of the road..

1\fr. Kuykendall: ·wen, now, just .a minute. I gather that
this witness made that as a conclusion from looking at the
picture. Is that true, Mr. Bond?
Mr. ,villiams: No, it is not. Let Mr. Bond explain that.
w·e are going to get around to that.
·
Mr. Kuykendall: Get to it first. I don't know whether
lie is expressing an opinion or whether he is not.
The ,vitness: From tl10 picture and my measurements,
and the markings in the center of the 1·oad, which I was told
had not been changed, and I am using these and all the objects aroundMr. Kuykendall: You were told that7 You weren't down
there when that picture wns taken, were you 1
The ·witness: No, sir.
Mr. Kuykendall: I move to exclude that kind of evidence,
if your Honor please.
By the Court:
Q. Do you recognize the topography there from that picture?
page 245· ~ A. Very much so, sir.
Q. ,,7bere do you locate that point on your
map? Tell the jury where you locate that point, and why?
A. I located it at this distance, where I give No. 4, 15 plus
63.
Q. Tell the jury how you come to that conclusion.
A. There is only one spot back here where you sfand and
see tl1is pole .and see the bush over there, or see these two
bushes from the site of that pole, or take this little post at
the bridge, and put that tree to the left of it, and everv object
around there., every busl1 and every object there, I~studied
to locate myself as near as I could to where this picture was
taken, and it can't be but a very little bit off, a step or t'wo,
because as soon as you step hack something else is in line
that would be when you stand in the right position. If you
go forward, something else is out of lin(;l, out of focus. Some
of the rest of them show that much plainer than this one
does.
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The Court: The jury can give it the eonsideration that
it is entitled to.
Mr. Kuykendall: All rigllt.
By Mr. Williams:
·
Q. Mr. Bon~ I hand you picture No. 3. Will you locate to
the jury, then, where are the skid marks on your mapi
A. This ·picture was taken at 15 plus 71. If your Honor
pleases, there is only one spot here where you
page 246 ~ can stand on this center line. It was taken evidently looking right down on the highway, be·cause there is as much on one side of the picture as there is
on the other, and this pole and this mail box, there is just
that much light in between them. As you step back, you
can't see that space in between them; if you walk ahead, the
space gets larger. That is also true of the position of this
pole and this tree, and this tree and thi1,1 post. You can only
vary your position here a step or two before you spoil that
picture. That spot was taken with a good deal of Clire with
reference to the objects alongside the road, and it can't vary
but a very little bit.
Q. l\Ir. Bond, I notice you have marked on this plat ''Skid
mark across center line.'' Is that where you believe the
skid marks cross on your map, in relation to this photograph
No. 3¥

A. If that is a skid mark, then that is the position that I
gave here at 15 plus 71.
Q. How far is that., then, from the trough to the east'l
A. 1,370 to 1,571 is 301 feet.
Q. How do you get 300 out of that?
A. 1,370 to 11571 is 201 feet.
Q. How far 1s it from where the skid mark came across to
where these splotches appear on photograph 4 7
A. 15 feet.
Q. How far is it, tl1en, from where you have
page 247 } located picture 4 to tlie east side of tl1e Kincaid
gate7
.
A. Picture 4 is at 1,563, from 1,709, or 146 feet.
CROSS E.XAMINATION. •
By Mr. Kuykendall:
Q. l\Ir. Bond, I believe you stated you determinecl the position of these spots on the road by referring to certain objects
that you saw in the picture, is that right¥

.Highway Exp. Lines, Inc., v. J. C. Fleming, Admr.

195

ITValker McC. Bond.
A. No, sir.
Q. I misunderstood you. How did you arrive at the exact
location of those spots f
. A. By the end of this white line mark. That is the location of the distance from there clown.
Q. How far is it from the end of that ,vhite mark down to
the end of that large black spot 7
A. I haven't got that.
Q. All right. How far is that black spot from what they
call the trough in that part of the road 1
A. 251 feet.
Q. How did you determine t.haU
A. From this point up to here.
Q. How do you determine where that is with reference to
the trough in the road 7
A. How far it is from the position of this picture down to
here.
Q. Wher<> was this picture taken Y
page 248 } A. Right at this point, right back there.
Q. ,vhere is that point on your map f
A. No. 4, at 15 plus 63.
Q. How do you know it was taken from there 1
A. From this position, if you stand at that point; all these
objects around here are in the same relative position that
they are in in this picture, in this photograph, and if I don't
stand here the relative position of these objects that are here
will not be correct. That is the only way I located it.
The Court: Have you been down there at the spot with
the photographs Y
The Witness: Yes, sir.
By :Mr. Kuykendall:
Q. When were you there with the photographs Y
A. The day I made this compilation, this survey, on August 23, 1944.
Q. You told the jury, if I understand correctly, that when
you stood at Uie point that the camera was, you couldn't see
anything beyond the confines of this photograph, is that right,
eitl1er to the left or right?
A. No, I clidn 't say that.
Q. "\Vell, could you Y
A. Sure.
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Q. How do you know what the camera could
take in and what it couldn't take in 1
A. I can stand here and ]ook on the right and
left and look behind me. Of course I can see anything to be
seen. The camera is focused in one position only~ and it only
takes what is in front of it, with the spread, and when I stand
here there is no chance to mistake the position of this little
marker for this culvert, and that tree over there. It is the
same culvert; it is there, it is uµclerground, and the tree was
there. There is 110 question about being in the right position,
except for a step or two.
Q. All right. Parts of that tree were in your vision? Just
that exact amount 7
A. No, I could see all of that tree.
Q. So you may not have been standing where the camera
was thenf
·
A. That doesn't govern the position. It is only some objects that are in line with ench other that govern the position. That tree doesn't have anything to do with locating
the position here, because it isn't in line with anything.
Q. All right, Mr. Bond. ~rhis post might be in line with
that tree with reference io where you are standing on the
dirt or south side of the highway, but it wouldn't indicate
how far back up the highway you are standing, would it?
You can stand further back and the post will still be in line
with the tree.
page 250 ~ A. It takes two objects to locate yourself. I
could tell yon what radar does, but we can't get .
into that here. You have to have two positions, something
in line on this side and something in line on that side., and
when you get something in line and you are at that one point,
there is no question about it. There cau 't be. The things on
the side I don't pay any attention to to Jocate myself as to
where this was taken, or on this side. It is things like that
post and this tree.
Q. That post is on that side from where you stood.
A. Sure.
Q. Then it was on the side?
A. I am talking about the side right opposite. I could use
that with one of these fence posts, too.
Q. Did you? Yon used all these posts 1
A. Yes, I stood there for fifteen or twenty minutes right
on that spot, looking at e,·ery objeC't that sl10ws on this photograph, and I backed up and walked ahead, and finally when
page 249

~
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I got to the point of things lined up on both sides, not around
this side or that side, but right straight al1ead of me, then I
said, "This is the spot," and I marked it and took the measurements. That i~ the only way I got it, no other way.
Q. If you had been back up here three feet further~ would
thev still have been in line 7
A. Not. as good as they are where I was.
Q. But they still would have been in line 7
A. Not in line. This is the only position where
page 251 } things were in the proper perspective.
Q. You didn't see any mark there, of course,
·
when you made that?
A. No, sir.
Q. Well, now, how far is tl1is mark which you speak of from
the point where tl1is picture stops?
A. I was given that spot as near as could be gotten, and
.
I marked it down here as such.
Q. ·who gave it to you, 1\fr. Bond?
A. The gentlemen on the ground with me when I made tho
survey. 1,621 was that spot.
page 252 ~ Q. How did you determine that this was the
spot outside of these objects that you speak of
there, from which to measure 1
A. I don't understand you.
Q. There is the spot, and I ask you how far that is from
this point right here. How far is it?
A. I didn't locate the spot. The spot wasn't there. I only
located the position of this picture, and the spot is from here
down to there, which I do not know definitely where it is, but
there is the end of the line which is there and l1ere is the spot,
which is only two or three steps from the end of this line, and
it wasn't there and I didn't locate it and couldn't locate it
the day I made the survey. But this line is there, and all
these other .objects that I have sl10wn you are there, just as
on No. 3 there is only one position in the center line where
you have that little light bet":een that pole and that mail box.
If I drop back here the pole 1s in front of the mail box, and
you do not get that little light spot between t11em. The same
thing is true over here on this pole. If I drop 'way back
here, the pole is outside of the tree.
Q. How far backY
A. Well, I don't know how far back. I don't know. I
didn't locate how far back. ';rhe only thing I was locating
was, where would I stand to get this picture and this picture
in this position right by this tree and this post.
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Q. You said that if you went back tliis post wasn't in Iin<?

with the tree there, if yon went far back.
A. I said if I go back, that throws the pole into
the tree more.
Q. How far back would you have to go 1 ·
A. Every foot back wonld make a difference.
Q. And you rely upon yonr vision and the accuracy of your
vision to say to this jury that exactly from where you stood
down there that these marks are so many feet from a certain
poinU
A. By looking at these photographs, yes.
Q. And you are absolutely positive about it1 There can
be no error in your judgment or calculations of that 1
A. If it is, anybody else can see the same thing I did down
there.
Q. Is there any possibility that you may be in error about
your conclusions 7
A. I don't think so.
Q. Do you know? This is an accurate science. Do you
koow?
·
A. There can't be any question about this post and that
pole and that mail box.
Q. I know, but can there be any possibility that you may
be in error in locating these places on the road that you have
spoken of, so far as their distance from other given points is
concerned?
A. I think not. It is an accurate survey to scale, and it is
.
according to my measurements. I have got my
page 254 } notes.
Q. I am asking you if that is an absolute certainty, and you can affirm that those are correct f
A. That is what I affinned to when I took the stand.
Q. I mean, there is no possible chance that there is any
error in it, based on what you saw from where you stood?
We are dealing in measurements, in inches and feet, and vou
say that you can assure this jury, can you, that your meas"lirements are absolutely correct, based upon how you stood there
and looked out over that broad expanse, and that these calculations are accurate'l
A. Yes, sir; they· are accurate.
Q. All right, sir. Now, l\Ir. Bond, how far west of the
Kincaid gate, the eastem side of the Kincaid gate, did you
measure and take elevations 'l
A. Two hundred feet minus nine.
Q. Will you please state to the jury whether or not there

page 253 }
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is a decline in the road as it travels, as it goes west from
the Kincaid gate?
A. It starts at 17 and has an elevation of 16.5; 18 has an
elevation of 18.1, that is up; 18 plus 50 has an elevation of
18.4; that is upgrade; 19 has an elevation of 17.5. That is
going down.
Q. An~ it was still going down, wasn't it'l
A. From there on it was going down.
Q. And you didn't measure from there on to see what the
grade was, or what the depth of that was 1
page 255 ~ A. No, sir, I did not.
Q. Now, of course, you were asked a while ago
to take a string and indicate the course that lights would take
along this road. How did you determine the length of that
string? Did that have anything to do with iU
A. No.
Q. Tha did not enter into your calculations 1
A. It is following the grade line from point to point that
determines the direction.
Q. Now, _then, what part of the light were you speaking of,
tlJe beam 1
A. Yes, sir.
Q. The beam is how far from the ground 1
A. Forty-some inches.
Q. Forty-two inches f
A. Yes, sir.
Q. ·wm you please put that at forty-two inches 'l Put your
string at 42 inches from that blue line. Now, where does the
beam hit the road?
·
A. It hits the road at 13 plus 80.
Q. ..What is the distance?
A. Fro~ 11 to 13 plus 80.
Q. How much is that 1
A. 280 feet.
Q. All right, sir. Now will you please continue
page 256 ~ at 42 inches from the blue line and just come on
clown to the next elevation? At what point does
the beam bit the road f
A. At 15 plus1\'Ir. ,vmiams (interposing): You are 42 inches above the
road there ?
·
i\fr. Moore: And parallel with the road f
The Witness: I nm not parallel with this line.
The Court: He docs not have to be parallel.
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A. (continuing) From 12 to 13, paralleling 12 and 13, it
strikes tl1e road at 13SO.
Q. ,vhat is the distance 1
A. 180 feet.
Q. Go down to Station 13 and put it at 42 inches parallel
to the road. Is that parallel f
A. It is parallel to this line.
Q. Of course you don't know whether that is parallel or
not, do you, all the way1
A. I am counting the elevation from here up to here. Four
twelve would pc forty-eight. You can not measure two inches
011 this.
:Mr. Kuykendall: For forty-two inches you have to measuro
the two inches.
Mr. Moore: Give him the benefit of doubt, 1\fr. Kuykendall.
. Mr. Kuykendall: Give you the benefit of doubt?
page 257 ~ 'Mr. Moore: No, give you the benefit of the
doubt.
By Mr. Kuykendall:
Q. Where does that throw the beam of the lighH
A. It strikes the ground at 15 plus 10.
Q. That is what distance1
A. It is 210 feet.
l\Ir. Williams: From what?
The Witness: On this line.

Q. Let's go to Station 14, using 42 inches.
A. That will strike the ground at 16 plus 20 to 30.
Q. And that is what distance1
·
A. That is 220 f ect, but the truck is moving all the .time
and getting closer here.
Q. Now put your string at Station 15.
A. There you arc.
Q. · That throws tl1c light just as far asA. It is up in the air.
Q. And what distance is that point from this station here?
A. 15 plus 68:
Q. What is tl1at distance 1
A. 15 plus 71-I have two distances here. I have 1568 and
1571. Which one do you want 1
Q. At the point where Picture No. 3 is.
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A. That is 15 plus 71, and the beam is up in the
page 258 } air at that point.
Q. How many feet is it from the point that
you start the elevation on your right to the point on tbtl
map7
A. Seventy feet.
Q. Now, Mr. Bond, these measurements with this string
that you made on direct examination were made when you
kept the line down on the road sruface, didn't you 7
A. Yes, sir.
Q. So they didn't inquire of you as .to the distance that the
beam of that light would carry at forty-two inches above the
ground, did they?
A. Not at that time.
The Court: Are you through with the witness? •
The Witness: Of course, when you speak of the beam of
the light you are not speaking of the rays that go out from
the beam and reflect objects in the rays, are you?
Mr. Kuykendall: No, sir.
Q. The beam is just a narrow confine of the light that is
projected from the bulb, isn't it?
A. I would call it that concentrated portion of the light
that would glare and interfere with vision if you are looking
at it.
Q. Yes, sir; that is the glare portion.
A. Yes, sir.
Q. Does this map go beyond the second hill
page 259 } cast of tl1e Kincaid gate 7
A. It does not.
Q. It stops at the top of that hilU
A. It begins at the top of the hill; my Zero Station, I
mean by tlm t.
Q. Now, of course, you didn't take every foot of elevation
along this road. You went up and down and picked out certain points and took the elevation, and stated that your lino
shows its level between those points.
A. Yes.
Q. In other words, this map doesn't take into considera·tion the foct that the road rolls and dips at times. The elevation doesn't cover every foot of the road, does it?
A. In an engineering sense it does cover every foot, but it
doesn't cover every .fraction of the elevation, the variations
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between 100-foot points. I do have between 50-foot points at
some places, and I have some notes on every ten feet.
Q. They are not shown on this map Y
A. By profile only, not by figures.
Mr. Kuykendall: That is all.

RE-DIRECT EXAMINATION.
By :Mr. Williams:
Q. What do you mean by "profile", Mr. Bondf
A. I mean by profile this line here, which shows the ups
and downs of the grade on the highway. A variation of a
tenth of a foot you can't show on here, but those
page 260 ~ things, if they were going to be testified to, I have
• tl1ose in notes. A tenth of a f oot-eacb little line
in here is a foot, and you can't divide that into tenths and see
it. It will take an instrument with fine points to get that variation, and a tenth of a foot you can't plat. I have them here
if you want them for any particular point.
The Court: If yon gentlemen are through with this witness,
we will take a little recess.
?!fr. Moore: We want to introduce this plat in evidence. I
don't think that has been done.
(The plat identified by the ·witness Bond was received in
evidence and marked "Defendant's Exhibit No. 7".)
(A brief recess was taken.)

Thereupon

E.G. WARNER
was call eel as a witness by counsel for the Defendant and, being duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. ·wmiams:
Q. Mr. "Witness, what is your name7
A. G. E. Warner.
Q. What is your age and place of residence!
A. Forty-six; Leesburg, Virginia.
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Q. Mr. -warner, were you a member of a party that went
to Goose Creek Tavern on June 4, 1943?
page 261 r A. Yes, sir.
Q. Ou which wagon did you ride?
A. The Orme wagon.
Q. On the return trip from Goose Creek Tavern to Lees·
burg that night, just immediately prior to the accident, was
there a car traveling in au easterly direction?
A. Yes, sir.
Q. Did you observe whether this car which was traveling
in an easterly direction dimmed its lights or not 1
A. No, sir.
Q. You do not know T
A. No, sir.
Q. After this Highway truck struck the hay wagon~ do
you know how far the truck traveled f
A. No, sir. When I saw the truck it was up on two wheels,
·
upon the side.
Q. ·would you care to estimate l1ow far it traveled 7
A. I wouldn't :know. It was crosswise of the road when
I saw it. It was up on two wheels.
Q. ·when this truck came to rest, what relationship was it
to your wagon 7
A. I don't know that. The horses on the rear wagon
started to run. I jumped off our wagon and got those horses,
and it was a little while before I got there.
Q. ,:vas the truck back of your wagon then T
page 262 ~ A. I think it was.
Q. What was the distance between your wagon
and the Kincaid wagon just immediately prior to this accic'lent? Do you know how far?
A. No, sir; it couldn't have been much.
Q. ·would you care to estimate it?
.
A.. I would just be guessing. I would say about fifteen feet.
Q. I believe you testified that you held the Kincaid l1orses?
A. Yes, sir.
Q. Where were they, then, in relationship to the Kincaid
µ;atewayt
A. I don't know, sir.
Q. Do you know whether it was east or west of the gate 1.
A. I think it was east.
Mr. Williams: Your witness.
Mr. Kuykendall: We do not care to ask the witness any
questions.
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Mr. Williams: Mr. ir. B. Gill. (Not present.)
The Court: Is there somebody else you can call without
disrupting your modus operandi?
Mr. ,vmiams: I am afraid it would, Judge.
The Court: ,v110m do you want after him? You had better
tell the Sheriff, so he can be getting men around
page 263 ~ here.
Mr. Williams: I believe we can use Mr. "\Villiam B. Gibson.
(Mr. Gill entered the courtroom.)
Thereupon
HOWARD B. GILL
was called as a witness by counsel for the Defendant and, being duly sworn, was examined and testi~ed as follQws :
DIRECT EXAMINATION.
By i\Ir. Williams:
Q. Witness, what is your name, age, and place of residence'!
A. Howard B. Gill, 36 years old. I live in Leesburg.
Q. What was your occupation on June 4, 1943?
A. I then was Town Sergeant for the Town of' Leesburg,
and Special County Officer for Loudoun County.
Q. Did you go to the scene of the accident that occurred
near the Kincaid gate on the night of June 4, 1943?
A. Yes, sir.
Q. ,vm you tell the jury how you came to go there?
A. I was standing on the corner; that is, the bunk comer
down here, and an automobile came through town rather fast,
turned around, and started back down the road-that is, clown
No. 7, out of town this way. I got in my car to check this
automobile to see what the trouble was, and before I got it
tumed around somebody who was standing on
page 264 ~ the corner where I just left said tlmt there had
been a wreck down the road, and ·then I went on
dQwn there.
Q. And you were then not pblc to follow that car out of
Leesburg?
A. No, sir, I didn't follow that car out of Leesburg. I followed it, too, but I wasn't in sight of it.
-
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Q. When you arrived there at the scene of the accident,
do you know I1ow much time had elapsed between the time it
had taken place and ti1e time of your arrival?
A. No, sir; I do not.
Q. Will you describe how conditions ,vere, as best yo.u can,
at the time you arrived f
A. ·when I got there there were two wagons parked on the
north side of the road. There was a Highway Express truck
headed toward Leesburg parked on the south side of the road.
There were several automobiles there on the sides of the road,
headed in both directions, and there were a number of people
standing in the road.
Q. Did there appear to be much confusion there at that
timef
A. There was a good deal of confusion. Some people were
still crying; some of them were hollering, and they acted like
they were very much excited.
Q. Did you find any of them in the field on the north side
of the roadf
A. I don't know whether they were in the field,
page 265 ~ or wl1ether they were off of the road over next to
the fence. I can't recall seeing anyone in the
field. They could have been there, though..
Q. ·was the truck entirely off of tlic hard surface on th.e
south side of the road?
A. As well as I can recalJ, I believe it was.
Q. What was its relationship to the Kincaid gate; that is,
west, east, or how?
A. It was just east of the Kincaid gate; that is, the other
·
side of t11c Kincaid gate from lrnre.
Q. Where were the wagons parked, then, with r'elationship
to the Kincaid gate?
A. One of them was just about opposite the Kincaid gate,
or a little this side of it, and the otl1er was up the road this
way, ahead of the other.
Q. Where was the wagon which was struck?
A. That was near Kincaid's gate.
Q. ·where was it struck, then, with reference to the Kincaid gate1
A. Wl1at was that question?
(The reporter read the pending question.)
A. It was across the road from it. The wagon was on the
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north side of the road and the truck was on the south side of
the road.
Q. ·was it west or east of the wagon?
A. The truck?
page 266 } Q. Yes.
·
A. Yes, sir; west.
Q. Had Mrs. Fleming's body been moved wben you got
there?
A. No, sir.
Q. How long was it before it was moved¥
A. Just a short while. Trooper Estes was there; I imagine
he was taking Sergeant's investigation, and I stopped on
tbis end of where the cars were parked and the people were
congregated to flag down traffic going through there, and I
lmd been there only a short while and someone else came up,
I don't remember who it was, and I asked him to flag the
traffic there and I went down to see if I could give any assistance to Trooper Estes, and as I got down there was a car
parked just about in the middle of the road and they we1·e
picking this body up and putting it in the car. That all took
place a few minutes after I got there.
.
Q. Where was the truck with reference to the body,· to
where the body was picked up'l
A. The truck was just a little-I don't know exactly how
many feet, but just a short distance this side, or west, of
where the body was in the road.
Q. Are you willing to estimate the distance 1
A. It would just be a guess, because I didn't take any
measurements there. I left that to Mr. Estes. I would estimate that it was approximately 20 feet.
· Q. Did Mr. Estes, or Troope1· Estes, take any
page 267 ~ measurements f Did you see him take any'/
A. I think he did.
.
Q. Wher~ is Trooper Estes now, do you know?
A. He is in the armed services.
Q. Do you know whether he is overseas or not 1
A. No, sir.
Q. Do you know how long he has been a member of the
armed forces, 01· approximately how long1
A. No, sir; I don't know that. I remember when he went
in the Army, but I don't remember the exact date.
Mr. Williams: Your witness.
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CROSS EXAl\HNArrION.

By Mr. Kuykendall:
Q. l\Ir. Gill, as I understand, the wagqn that was not struck
was some little distance west of the Kincaid gate?
A. That's right.
Q. And the wagon that ha<l been struck, I believe you stated,
was just a short distance west of the Kincaid gate 1
A. That's right. I said approximately at the Kincaid gate,
a little this side of it, but I didn't take any measurements
of it.
Q. Where was l\Irs. Fleming's body with reference to the
wagon that had been struck f
A. That was east of the wagon that had been struck.
Q. It was cast of the wagon, below Kincaid's gate, that is,
east of the gate 1
page 268 ~ A. Yes.
Q. I believe you stated that tlw truck was directly opposite the wagon that.had been struck when you saw
it.
A. I said approximately opposite.
Q. And it was entirely off of the hard surface of the road,
·
on the outside j
A. I said that was my opinion, that it was.
Q. You saw the body in the road, did you not 1
A. Yes, from a distance.
Q. Could you tell whether the body had been dragged 7
A. No, sir.
Q. You looked to determine what had happened to the body,
didn't you!
A. No, sir. The body was removed before I got to where
the body vrns. I could see it from a distance.
Q. Could yon tell from what you saw in the road, the spots
in the road and the markings on the road, as to whether t]10
body had been dragged?
A. No, sir.
Q. Did you see any blood spots on the road 1
A. Yes, sir.
Q. Could you tell from what you saw in the road whether
the body had been rolled over and overt
A. Now-no, I couldn't tell whether it had been rolled over
or not. There was a puddle of blood there in the road, ancl
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· there were other spots of blood in the road, A
car running through it, when the wheel turned
over the next time· it would also make a spot of
blood there.
. Q. Did you notice whether the lights were on on this truck
when you got there?
A. I don't know for sure. I believe the parking lights were
on.
·
Q. Referring to the question of whether this body had
rolled over and over, I believe you testified at the Coroner's
inquest, didn't you T
A. I think so.
Q. I know it is easy to forget these things oftentimes, hut
I would like to ask you, to see if this will refresh your recollection about that. The question was asked, "Could you tell
whether the body had been dragged'l'', and you gave this answer: "There were several spots of blood which looked like
the body had been rolled over several times." Do you recall
that?
A. No, I don't. I might have answered that. That inquest
was held right after the accident, wasn't it'l
Q. Shortly after.
A. Shortly after the accident. As I told you before, I
didn't make any notes on this, and I might have answered that
way.
Q. You might have been impressed with that idea at the
time'l
page 270 ~ A. I could have been, yes, sir.
page 269

~

:Mr. Kuykendall:· That is all.
RE-DIRECT EXAMINATION.

By Mr. Williams:
Q. How far would you estimate the body of Mrs. Fleming
to be east of the east side of the Kincaid gnte?
A. That would be pretty hard to do. That would be just n
wild guess, because I didn't take any measurements of it.
Q. Could you tllink of it in terms of steps now?
Q. That would be about the same tlling in feet, but a case
of multipying by three. I couldn't give you an answer on
that that would do yon any good.
Q. Did you examine the truck?
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A. I drove the truck into Leesburg here from the scene of
the wreck.
Q. Did it drive all right?
A. Yes, sir.
Q. Did you examine the truck for any damage which had
occurred to the truck V
A. I looked the truck over here that night, after it was
parked out on the street, but I don't remember wl1at the damage was. There was some damage to the side of it, but just
what the extent was I don't know.
Q. Did you notice any other damage 7
A. To the truck?
page 271 ~ Q. Yes.
A. I don't remember whether there was or not.
Q. "\,Vas the damage that you did see not at the corner of
the body7
A. I believe it was at the corner of the body.
1\fr. Williams: That is all.

:Mr. Kuykendall: That is all
Mr. Moore: Mr. Gibson.
Thereupon
WILLIA1'I B. GIBSON
was called as a witness by counsel for the Defendant and, being duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Williams:
Q. ·witness, what is your name, age, and place of residence?
A. ..William B. Gibson, age 37; Winchester, Virginia, is my
residence.
·
Q. Did you have occasion to interview Mrs. Nellie B. Allensworth on June 4, 1943, at her home here in Leesburg?
A. Yes, sir.
Q. l\fay I correct that date to June 10th 7
A. I interviewed her early in June, 1943.
Q. Can you fix that time by any other incident?
A. It was the same day, and right after, the
page 272 ~ Coroner's inquest that was held in connection with
the accident between the hay wagon and a truck
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belonging to the Highway Express Lines, Inc.
Q. Where was it that yon saw her7
A. I saw her at I1er home.
Q. '\Vas she in the living room 7
A. She was sitting in a chair upstairs; I believe it was in
her bedroom. There was a bed in the room. I presnme it
was her bedroom.
Q. Was there anyone else in the room at that time 7
A. As I recall, there was one other lady with her that was
up there, wl10 was also visiting. I do not know her name.
.
Q. On that occasion, did Mrs. Allensworth tell you that she ·
did not see the truck hit the wagon7
Mr. Kuykendall: If your Honor please, that is a leading
question. I ask that he state what sl1e told bim.
l\Ir. Moore: The purpose of this is to contradict her statements.
The Court: I think lie has a right to ask the witness if
she made to him the statement that he asked the witness if
she made.
By l\fr. Williams:
Q. Did Mrs. Allensworth, then, make to you a statement
that she did not sec the truck l1it the wagon, and did not see
it before it hit the wagon 7
page 273 } A. Mrs. Allensworb told me thnt she didn't see
the truck hit the wagon, and she said that sl1e
didn't see the truck at any time before it hit the wagon.
The Court: Of course the jury will understand that tl1is
is not primary evidence. It is merely for the purpose of
contradicting Mrs. Allensworth.
Q. Mr. Gibson, do you recall being with me on the latter
part of June, 1944, and going to 1\Ir. DiZerega 's place just
east of Leesburg 1
A. Yes, sir.
Q. Do you recall about where we interviewed Mr. DiZerega 1
A. '\Ve found him out in a barn; I guess it was on his farm.
It was a farm justa very short distance east of the city limits
of Leesburg, and we talked to him at the door of the stable
there.
Q. Do you recall that 1\Ir. Di Zerega told us that there was
a boy in his house then by the name of Benjamin Franklin
Jackson?
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A. Yes, sir.
Q. ·And that this boy had to get a pony at the Kincaid gate,
and that he had to wait before he alighted from the wagon for
a car travelill o· east?
A. Yes,.sir.b Mr. Di Zerega told us that.
Q. At that same time, do you remember we inpage 274 ~ tcrviewed Mr. Benjamin Franklin Jackson, and
where¥
.
A. As soon as we left l\Ir. Di Zerega, we went right around
to the front porch of the house and inquired for l\fr. Jackson,
alld :Mr. Jackson came out very shortly, and we all three sat
on the porch and talked.
·
·
Q. Did Mr. Jackson tell us that there was a car traveling
east just immediately prior to the accident 1
A. Yes, sir. He was very definite about that. I remember
he said that he had to wait for this car to go past before he
jumped off the wagon and started across the road to get th(~
pony.
.
Q. Do you remember that same day we interviewed a l\Ir.
Earl "\V. Adams at the Safeway Store in Leesburg?
A. Yes, that same day ,lle went and talked to Mr. Adams.
"\Ve tnlked to him inside the store, back toward the rear part.
Q. Do you recall that :Mr. Earl "\V. Adams told us that he
had discussed with some other members of the party at the
Goose Creek Tavern the hazard of traveling on the wagon at
night without :my lights, and that as they neared the Kinsaid g·ate and had seen the lights of the truck approaching
which was involved in the accident that he had exclaimed to
his wife, "That truck cunnot see us" and that he had jumped
off and had assisted his wife off before the collision occurred?
A. Yes, sir; I recall that in our conversation l\Ir. Adams
told us that.
Q. Do you recall having interviewed Mr. James
page 275 ~ Fleming on the day that the inquest was held in
this courthouse building?
·
A. Yes, sir. I expect it was nbout within fifteen or twenty
minutes after the conclusion of that inquest that I talked to
l\Ir. Fleming jus inside that little room right off this courtroom.
Q. Did Mr. Fleming tell you at that time that he had considered the mntter closed, that he did not intend to sue Mr.
Honeycutt 's company for it was not l1is fault; that if anyone
was to blame for the accident, it was the Kincaids for not
having a light on the wagon, and that he could not go afte1·
them for they were his friends 7
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A. That's right. That is what Mr. Fleming told me in tlm.t
room.
Mr. ,villiams: Your witness.

CROSS EXAMINATION.
By l\Ir. Kuykendall:
Q. }Ir. Gibson, do you have any interest in the outcome
of this litigation?
A. No, sir.
Q. You have none?
A. No, sir.
Q. Are you interested in seeing that a verdict is returned
by this jury in favor of the defendant, the Highway Expres~
Lines?
A. I am only interested in seeing that a verdict
page 276 ~ is returned in accordance with the facts of the
case, :Mr. Kuykendall.
Q. And you have no interest at all in the outcome?
A. No, sir. It does not affect my :financial status at all.
Q. May I inquire, tlrnn, why you were interviewing all of
these witnesses, if you have no interest in this matter?
A. I was interviewing the witnesses on behalf of the High·
way Express Lines.
Q. On b~half of the Highway Express Lines?
A. Yes, sir.
Q. Are you employed by the Highway Express Lines 1
A. No, sir.
Mr. Kuykendall: Now, if your Honor please, I would like
to take this matter up with the Court, if I may, before going
any further.
The Court: Exclude tlrn jurors.
(The following proceedings were had out of the presence
of the jury:)
Mr. Kuykendall: If your Honor please, I am fully con.
scions of the holding of our Court that it is improper, and I
do not want to get before this jury improperly t11c fact that
there is an insurance company covering the loss of the de.
f endant. But here is a witness that has been put on to con·
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tradict material statements made by our witnesses. He hns· stated that he has no interest in
this matter, and that he was g.etting this information for the Highway Express Lines. In fact,, he represents
the Maryland Casualty Company, who carry the liability and
insurance for the Highway Express Lines, and I think that
that does prove an indicated interest, and I ask your Honor's
judgment as to whether we should be permitted to a~k him
specifically whether he docs represent an insurance company,
the company carrying this loss. It is a pecuniary interest,
and his company is directly concerned with the outcome of
this.
The Court: What do you gentlemen have to say ahout iU
Mr. Moore: His statement, if your Honor please, was
to the effect that it did not mean one cent to him one way
or the other. That was the answer he made to the question
propounded by counsel.
·
The Court: I don't want to get anything before this jury
that ought not gt>t there, but I tliink when a witness is offered here that the other side is entitled to know what his
interest is, and regardless of whether or not he is employed
by an insurance company it becomes material as affecting the
credibility to be attached to llis testimony.
Now, if course, that kind of evidence has been ruled out
by the Court of Appeals, but it has been on the ground that
it was immaterial and irrelevant. But it does
page 278 ~ become materia] and relevant when the insurance
company offers a witness here before the jury, so
I am going to let you pursue that' subject if you can show.
the Court that you have evidence tJiat will substantiate your
position.
l\fr. Moore: ,vhat is his position f
The Court: His position is that this witness is an employee of tlw l\Iaryland Casualty Company, who carries the
insurance on this vehicle and would have to pay any judgment that might be rendered here. Now, if he can prove that,
I think they are entitled to do it, sir.
l\fr. Kuykendall: I am willing, if. these gentlemen are, to
keep the question about insurance out, if he wants to state
that he is interested in the result, and let it stand at that.
I don't want any improper things to go into the record either,
I will be very frank to say. But I think tlmt lie is interested,
and if he wants to state he has an interest, I am willing to
let it go at that.
·
.

page 277

~
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:Mr. ,vmiams: :May you be more definite in what you
mean!
.
Mr. Kuykendall; If he has any financial interest.
Mr. ·wmiams: I think Mr. Kuvkcmdall should be more
· ·
.
specific in what he means.
The Court: He says l1e is prcparrd to prove that tl1is witness is an employee of the :Maryland Casualty Company and
was investigatinB' this matter for them when he
page 279 } secured this testimony that was given here.
·
Mr. Moore: Of course we know that if be
brings that out it is a prejudicial error.
·
The Court: He could not bring it out as an original proposition, but where you offer a witness to bo passed upon before this jury he is entitled to know what the interest of
that witness is, and I think then it becomes material testimony.
Mr. Moore: ·wm vour Honor then include that it will be
proper for him to asi{ him whether or not he had these conferences in the capacity of an adjuster for the insurance
company!
The Court: Yes.
Mr. :Moore: All right.
The Court: Of course, I expect any argument in tllis case
to be limited to that point.
(Proceedings were continued in the presence of the jury.,
as follows:)
By Mr. Kuykendall:
Q. l\fr. Gibson, you obtained these· statements, did you not,
from t11ese witnesses, for the use and bc:mefit of your employer!
:Mr. Williams: :May it please the Court, the Court has our
exceptions I
The Court: Yes.
A. I don't know whether it was for the use and benefit of
my employer any more than it was for the Highpage 280 } way Express Lines.
Q. Did you obtain them for the use and benefit
of your employer?
A. I obtained them and sent tbl' information I obtained to
my employer, yes, sir.
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Q. And you are here today representing your employer,
are you not 7
The Court: I do not think tlmt that is in line.
Q. \Vhen you obtuined these statements from these witnesses, by whom were you employed f
A. I wus on a salary wllich was being paid by the Maryland Casualty' Company.
Q. And were you representing that company at the time
you obtained these statements 1
A. No. I believe, in my own personal opinion, I would say
I was representing the Highway Express Lines.
Q. \Vhy were you obtaining these statements for the Highway Express Lines?

The Court: Don't beat around the bush, l\fr. Kuykendall.
Go ahead and ask him the quostion, and let's get it over with.

Q. \Vere you representing the :Maryland Casualty Company at the time you obtained thl'se statements, and did you
obtnin them for it?
A. I was working for the Maryland Casualty Company at
that time, and I forwarded the informat.ion I obpage 281 ~ tained to my employer.
Q. And your company has insured this Joss,
has it not?
A. They carry insurance.
Q. On the Highway Express Lines?
A. On the trucks owned by the Highway Express Lines.
Q. And your company is directly interested in the outcome
of this litigation 7
The Court: I think that is a matter on whieh the jury can
draw its own conclusion.
Mr. Moore: I move that tllat question be stricken.
)fr. Kuykendall: I will withdraw the question, then.
By :Mr. Kuvkendall:
.
·Q. You do, then, no doubt, Mr. Gibson, have an interest
in the outcome of this litigation?
A. No, sir. It docs not affect me one way or the other so
far as my financial status is concerned, or so f nr as anything
·
out of my pocket or in any other way.
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Q. You are interested in the result of this because your
company is interested in it, are you noU
A. The compuny I represent, 1tfr. Kuykendall, is interested
in seeing that justice is done. They want the facts secured,
and only the 'facts, ancl the facts presented to tllem and, if
necessary, to the Court.
Q. But you are interested?
i\.. To that exfont.
page 282 } Q. Now, Mr. Gibson, you say 'you obtained
these statements from these people, is that right 1
A. They made those statements to me.
Q. They made those statements to you?
A. Yes, sir.
Q. You recall them, do you 1
A. Yes, sir.
Q. l\Ir. Gibson, do you remember when you talked to l\Ir.
Jackson that you and :Mr. ·wmiams repeatedly asked him
whether or not he had to wait for a cur to pass, and he told
you not
A. No, sir.
Q. And didn't you ask him the third time, -and he said that
for the third time he wasn't going to say yes, although you
tried to get him to say yes 7
A. No, sir. We never asked him that quest.ion but once,.
and the first time we asked him he said he remembered that
car, and remembered that it went by. because he was getting
ready to jump off the wagon to go get the pony and he had to
wait until that car passed the road going east, at which time
he jumped off the bay wagon-it was the hay wagon that was
in front-and he went over then to get the pony.
Q. And he told you that the first time you asked him 7
A. That's right. There was no doubt in his mind about
that at any time.
Q. You say there was no one present in Mrs.
page 283 } Allensworth 's room but some otlier woman 1
A. :My recollection is that there was another
woman in the room at the time. I didn't ask her name: I
don't know who she was.
Q. Who was present when you tnlkecl to Mr. Di Zerega 7
A. Mr. "Williams.
·
Q. That is your attorney?
A. :Mr. Williams there, yes, sir.
Q. ,vho was present when you talked to '!\Ir. ,Jackson 1
A. Mr. Williams nnd myself.
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Vincent Du Cellier.
Mr. Kuykendall: That is all.
Mr. "Williams: That is all.
The Court: I am g·oing to take an adjournment now, gentlemen, to ten o'clock tomorrow morning.
(\Vhereupon, at 4:35 o'clock p. m., the hearing was adjourned until ten o'clock a. m. of the following day, February
7, 1945.)

page 284
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In the Circuit Court of Loudoun County, Virginia.

James C. Fleming, Administrator of Margaret C. Fleming,
Deceased, Plaintiff,

v.

Highway Express Lines, Inc., n corporation chartered under
the laws of the State of Delaware, Defendant.

AT LAW-NO. 361.
Leesburg, Virginia
1'Tednesday, February 7, 1945
Hearing in the above-entitled cause was resumed at ten
o'clock a. m., the Honorable J. R.H. Alexander, Judge of the
Circuit Court of Loudoun County, presiding.
Appearances: As previously noted.
The Court: You may proceed, gentlemen.
Mr. Williams: ·we wish to call Mr. Vincent Du Cellier.
The1·eupon
VINCENT Du CELLIER
was recalled as a witness by counsel for the Defendant and,
having been previously sworn, was further expage 285 ~ amined and testified as f oJlows:
FURTHER DIRECT EXAl\IINATION.
By Mr. " 7illiams:
Q. Give the reporter your name.
A. Vincent Du Cellier.
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Q. Mr. Du Ccllier, do you recall driving this truck involved
in this accident to the scene of the accident in Novcmber~
19447
A. Yes, sir, I do.

Q. Did you check the truck out that night 7
A. Before driving it ouU Yes, sir.

Q. ,vas it in exactly the same condition, ns near as you can
estimate, as it was on June 4, 19431
A. I would say it was.
Q. ·who came with you that night!
A. Mr. Honeycutt.

Mr. Williams: That is all.
Mr. Kuykendall: No questions.
(Witness excused.)
Mr. Williams: We wish to call Mr. Honeycutt as our next
witness.
Thereupon
WILLIAM B. HONEYCUTT
was called as a witness by counsel for the Defendant, and
having been previously sworn, was examined and
page 286 ~ testified as f o11ows:
DIRECT EXAMINATION.
By Mr. "\Villinms:
· Q. Mr. Witness, wlmt is your name, age, and p]ace of rcsi. dence?
A. ·wmiam B. Honeycutt, forty-three years old, living in
Clinton, Maryland, Route No. 1, Prince George's County,
Maryland.
Q. For whom were you working on the nigl1t of June 4,
19431
A. Highway Express Line$, in Washington, D, C.

Q. Were you the driver of the truck which was involved
in this accident 1
A. Yes, sir.
Q. How long have you been driving a truck 1
A. I have been driving for twenty-one years.
Q. In that time have you ever l1ad an aC!<?ident prior to
June 4, 1943?
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l\Ir, Kuykendall: I object to that. It has no re)cvancy
in this case any more than we hm·e n rig·llt to inquire whether
he has ever been convicted.
The Court: Sustain the objc<>tion.
l\fr. vViJliams: Exception.

By :Mr. ,vmiams:
Q. About what time did you leaYc ,vashington
page 287 ~ on the night of Jnne 4, 19431
.A. I wou)d sa~· around ten-thirty, sir.
Q. ,vhnt was :your cargo that night?
A. Moving picture films, newspapers, and bread for the
Safeway Stores. I may have had a few bundles of magazines
on for the drug stores at Leesburg.
Q. Were you heavily loaded or not~
A. Yes, sir.
.
Q. You were. How long had ~·on bet>n driving over this
particular road, No. 71
A. I would say a year.
Q. How frequently 1
A. Five nights a week.
Q. ,veil, now, will you tell thPRe gentlemen here what you
know about this accident!
A.
en, on this night that I was travelling casP to Leesburg., there was a car going enst with bright lights, driving
in the opposite direction. from me corning this way. I heel
dimmed the lights on my truck, wllich I understand it is re- .
quired by the Jaws of Virginia that the lights on a truck approaching another cat slmll he dimmed. I was on dim lights
eoming down a grade, and this grade slopes, ,:iomes down to
a kind of a ]eve] spot, and then it starts to go up.
As I was emerging from the Jower part of the road to enter the other hill, whieh I call a knolJ, this wagon
page 288 ~ appeared in front of me. With the car going
east, opposite the way I was travelling, the lights
on his car bright and mine were clim, my lights failed to pick
up the wagon in time to avoid the accident. There was no
lights on the wagon, and the only Jights that could be seen
were the lights coming toward me, with no lights to gnicle
me whether anythin11: wns in front of me or not other than
the lights coming toward me.
I struck this wagon on the left rear with the right-hand

,v

~sic.
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side, front part 01' the body of tbe car. · I managed to get
the front part, the radiator., bumper and fender, away fl'OJ.\1
the wagon, and in order to keep the.truck froin turning over
completely, maybe on top of the wagon or somebody else, I
didn't lose my nerve, you might say. .J held on ,to the steering wheel and jerked tl1e truck away from the wagon as faras I could, leaving the truck proceecl'as far as-I-conl<:l without
turning over. I wns on the sonth-':sidie olf the road bl3aded
this way on tlie south side of tl1e'.white line: ::Ji parked \the
truck, left the-lightifburning on the•trnck,.got out, and walked
around the front encl of the trucki The ""'.agon that wa~
sb•uck was, 1 would· siry, directly across the :road from tl1e
truck when I parked the truck. ..
.
A man wl10, I understand; ,is tlle ··Deputy Sheriff., I don't
know his name, I und<~rstaJ?.d he is the: m~n that _helped me
put my flares out. But before the flures·were put:l.:mt, hi wnlk-'
· · \· ing ·around the f1;ont par~ of the !rue~, I notice~
page 289 ~ the horses liooked to this wagon was trying to get
away from whoever lmd hold of the i·eins, nnd I
would say at least three people were "trying to holtl f he· horses
to keep them from running away and keep tl1em quiet. They
looked.to me like tht>~· were trying- to jump up·'on top of the
otl1er wagon.
·
.
. . .
I helped several people off the wag-on, 1 anl:l I walked froni
the wagon~ afrer J found nobody. elsP 011: the wagon J conk} ~lSsist off the wagon, I walked hack. I would' say'tlh 'th<.' ·,vhitti
. line the distance, l woulc;l say of prohably ten feet in h~ck of
my truck and· the wagon, })ere lay the ·body of this lndy in
the foad with the lower part" of .her body pointing n<;>rth and
her head,. I would say, within mnyb~ three· tnch~s, or six
incl1es, of the whit(' line.
·
·'
· ·· · ·
. I was.trying to stop a car, an{l this 11mn t)1at f ;fust spok~
to, the Deputy Sheriff, said_ to me, "'Ve bad b~tt<'l' put some
more lights on. · .Do11 't yoti have some 'flares." This body
lay in the 1:oad, and these peopl<' tha._t was a~oarcl ,he waA'Oll
was so _excited t1iat t_hey ":as ·very lt_t~le help to themselves;
to me,.. or anybody else:. The excitt>ment was so. A'1:cat. I
managed· to get the lig-hts out, :md..a Mr came f1;om the otl1e1·
direction and _so~ne on<' in the crowd flagged the enr down,
nnd the last I seen of the car. ·r understa11d · at th<' sce11e
then that the car ·1wcl picked· the l.mly·up ancl"l~roug-ht her hi
to the hospit~l or to the c).oct_or.
.
·
.
. ··
I sto11pC'd and askC'd sonwbock to notifr the
page 290 ~ State Police here or to S<'lld some 011(' out to investigate the accident. .This Mr: Esfos, Trooper
0
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Estes~ came out; J\.h~J•Oill cnme out ·and investigated 'the acci:
dent, and Mr. Gill drove the truck from the scene of the accident to this curbing out here in front· of this-I say this
building but I guess it was this building up here, and Mr.
Estes said- h'e wanted to test tl1e -brakes on the ti·uck. · The
words Mr. Estes and :Mr. Gill had between themselves, I understand, if I remember right, that· Mr. Gill said tlle brakes
on the truck were better tl1an they was on the police car.
I was taken in by Mr. Estes into the Court House, alid
·after snffieient number of names and·add1~sses was given, I
was permitted fo proceed on to put my' load off. I also came
llack after putting the load off ancl wanted to know if there
was anything that could be done, or if the laws of the StateMr. Kuykendall: I object to tlmt. That bas no relevancy

to the issues iu this case, if Your Honor please.

· The Court: I don't think it is necessary to go into that.
By l\f r. Williams:
· Q. How far were you in tl1e rear of :t11is wagon nfter you
saw it? ·
·
,
•·
. A~ .I ~QµW say within eigl1t feet, maybe ten feet. I couldn't
say positive; but it appe~req I was running right. into it before I·eV'er'seen it.:·
: i: • i •. • •
, : ••. : • ;·
•
'
Q. T11is car that was travelling east, w:hqt
page 291 } would you say its speed was 7 · ·
. .
·
A. Speed? I.couldn't judge the speed •of the
i::ar. It couldn't lmve been travelling- so fast. I would estimate maybe twenty miles a:n hour.
·
· Q. Did 'the lights from that car affect your vision in any
way?
·
·
. A. I couldn't see---from tho bright lights on the. car, I
couldn't see unm 'the car came· even along t11e sid~ of U1e cab.
I sat on the left-hand side· o·f the tr11ck.
Q. Had you made nny c]u:mge in xour speed?
A. Iliad reduced tho speed., what I. figured, fr9m the State
laws of thirtv-five ·do,,•n to twentv-five because I wa·s undecided .. _'I :aidii 'f kno,v wiwthor I ";as goinA" to be run off the
road or. wl_iat would liappen ·so I roduc·ed the speed of the veliiclc to wh.at, I woul.d sar~ was hn-mty.five miles an hour;
. Q.. 'What. ~vas tlie posih?:n of, this cm: going, east with 1·elationsl1ip to the ,vhito lme? ··
· ·
·
·
. A. Tliat, I C!)Uldn~t snr,. It looked t~.mc from wh~re ·r·was
sitting that 110 was ,vell up· o'n t11e ,Whit~ line._ He could'have
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been, from where I was sitting, probably his left front wheel
hugging the white line.
.
.
Q. How far do you estimate your trnck travelled after you
first saw this wagon Y
A. Well, there, that would b('-1 would 1·eally have to guess
.
at that, Mr. Williams, because I had to leave the
page 292 • truck go some distance to keep the tmck ~rom
turning over. I would say, maybe, twenty-five
feet.
·
Q. Do you know ,vhat is the over-all length of this truck?
A. No, sir. I have never measured the truck and never
l1ad any occasion to measure it. · I would say twenty feet.
Q. Would you,p~.willing to estimate how far east you were
of this Kincaid gate when your true.k came to a stop!
A. How far from the gate, sir 7
Q. Yes.
A. Weli the gate doesn't come up on the roadway, and I
would say ten feet that (indicating) side of the entrance
where you would go into the gate.
Q. You mea~ the other side f
A. Yes, the other side; not this side, the other side. You
could probably pull up and turn in t)iere and pl'Obably have
plenty of clearance from where the truck was to where you
turned in the gate.
·
.
Q. What would be your estimate of I1ow far the wagon
travelled after it was struck?
A. Well, I would say--I don't know what these hay wagons
would measure, but I got an idea-I would say maybe fifty
feet.
Q. l\Ir. Honeycutt, in the plaintiff's declaration, which they
filed· in this Court, they alleged that you were
page 293 ~ travelling at an excessive speed. Is that correct!
A. I couldn't say that I was; no, sir.
Q. And they also allege that you failed to stop to. avoid
hitting the rear end of the wagon. How about thaU
A. That I failed to stop?
Q. To avoid hitting the rear end of the wagon.
· A. ·well, if anybody ever did try to stop, I tllink I should
have tried it when I seen the wagon.
Q. Did you!
A. Did n Yes, sir. I positivelv dicl; yes, sir.
Q. How did you try to avoid tbis accident after you saw
.
the hay wagon?
A. I had one foot on tl1e brake and two lrnnds on the steer-
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ing wheel, trying to g·et awny from tlie reur of the wagon as
much as I could possibly clear it as fast as I ronld and not
hit it, and in the meantime, trying to keep the truck from
turning over.
Q. The Plaintiff further alleges that you fuilecl to drive
in a careful and prudent manner and that your truck was
not under proper control, and that you failed to keep a
proper lookout for traffic. 'What hanJ yon to say about that 1
A. I have always and at night, particularly, to the b<'st of
my ability, I have tried to be careful in every way and respect
any speed and any way tbat a man c:m possibly keep a truck
under his control. I have always tried to do that.
Q. Were you exercising this on the night of
page 294 ~ .June 41
A. Yes, sir.
Q. 1'Ir. Honeycutt, in the first part of November, 1944, did
you go to tlie place of this scene of the accident with this
same truck in the company of :Mr. Du Cellier 1
A. Yes, sir.
Q. ,Yhat was the atmospheric condition of that nighU
A. The atmospheric condition?
Q. Yes.
A. It was clear.
Q. ·was any moon shininµ;1
A. No, sir.
Q. ,vhat was the condition of the road 1
.A. It was drv.
Q. Did you a·ttcmpt then and there to reconstruct this aceident 1
A. I was trying to show 1\f r. Du Cellier the place where it
happen~d, yes, sir.
Q. You have seen certain photographs introduced in evidence here. Diel you lmve those photographs with you that
night?
A. No., sir, I <lid not.
Q. Do you recall looking nt (hose photographs. that night¥
A. No, sir.
Q. Did you look over the ground, fixing the
page 295 } point of contnrt, as you recall it?
A. Y ci., sir.
Q. Then what did you p1·occed to do?
A. Vile fa ken the truck bnck up the rond, ancl wc came clown
the same grndc, and wc waited to cntch a car going· east, this
way (indicating}. The t1'11ck was 1ieaclec1 t11is way. A man
stood in the road-
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!Ir. Kuykendall: If Yout· Honor pll.'ase, I object to this
witness detailing his experiment until they prove the same
conditions existed, he was confronted with the same objects,
that the same situation entirely existed there, that the car
travelling east was in the same position, that he fixed the
exact position of the wagon in the road at the time. He is
trying to demonstrate an experiment to this jury wl1ich does
not comply with the requirements of the law. You have to
have everything tlie same as it existed at that time.
l\Ir. Williams: If it mny please the Court, the only thing
which I believe this witness has testified to, the only condition that could he different, there wus not a wagon in the
,road, where this mun believed the point of the wagon was.
He will, of course, t~stify what the object was that was there.
Mr. Kuykendall: l\f r. "Williams, lie ]ms not stated where
the wagon was.
Mr. ,vmiams: I hnvr. asked him, nnd I think the record
will show.
page 296 ~ i\fr. Kuykendall: Let him testify. ·we do not
know where the wagon was with reference to this
experiment.
Mr. ,Villiams: He has testified to that.
l\fr. Kuykendall: J do not recall that he fixed a definite
spot.
Mr. "Williams: He has fixed the wagon. He certainly
would be in a better position than nnyone else to know where
lie believed the wagon was.
.
The Court: I think it is a little risky. The question of
lights, for instance. l sustain the ohjection nud you can note
an exception.
l\fr. ,vmiams: Yes, sir.
The Court: The position he was den ling with tl,ere was
immovable and not subject to clmnge. There is too much
chance of difference in opinion tllere.
Mr. Williams: 1\fny it please the Oonrt, these pictures of
the truck, whieh we have here, the photographer who took
them is out of the jurisdiction of this Court, and we are not
able to get him J1ere.
Mr. Hall: ,ve luwe no objection.

Bv Mr. Williams:
·Q. Mr. Honeycutt, will yon look nt those two pictures of the
truck; one of them has three worcls "HighwnY Express
Lines." Is that a fair representation of the truck after the
accident? ·
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A. Yes, sil'. Tliat is No. 122. Tbat is the compage 297} pany's number, and that is what we took them
out by. No. 122.

~Ir. "Williams: We wish to offer these two pictures in evidence as Defendant's Exhibit No. 8 and No. 9.
(Said photographs, so identified, were marked Defendant's
Exhibits Nos. 8 and 9, and made a part of this case.)
By Mr. "Williams:
Q. l\:lr. Honeycutt, are you working for the Highway Express Lines, Incorporated, now?
A. No, sir.
Q. For whom are you working?
A. I am working for the Washington Post newspaper.
Q. ·what is your position f
A. Mailer in the mailing room and despatcher at night of
trucks and cars.

l\Ir. Williams: All right; your witness.
CROSS EXAl\IINATION.

BY :Mr. Kuvkendall:
·Q. When· did yoll stop working for Highway Express
Lines!
A. This past ,June.
Q. Mr. Honeycutt, clicl )'OU travel on schedule when you
leave Washington, mayinA' deliveries to Loudoun County¥
A. We have no fixed S<.'hedule. I tried to and did on this
run, tried to get from one place to the other as quickly as
possible. within reason but I mean I had two
page 298 } trucks in Winchester to meet, and if I was thirtr
minutes late there, all right; if I was an liour
late, all right. If I didn't get there until four o'clock, all
rigbt. The only reason I tried to see if I could get there was
to satisfy the other drivers, the same as I would like for them
to satisfv me. Their dead line into Winchester was four .
.As long ·as I got there at four o'clock, the C'ompany's rules
and reg-ulations, that was all right.
Q. Where was yom· first stop after you left ashington?
A. Mv first stop should have heC'n at the Esso Station,
just above the theater l1ere, on the right-hand side coming up
here.

,v
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Q. Leesburg'l
A. Leesburg.
Q. On the night of June 4, 1943, did you make any stop
after leaving Washington before the accident?
A. I could have stopped to check tlie tires.
Q. Do you recall whether you did stop i
A. No, I don't recall whether I did or didn't. I could have
stopped and it slipped my mind. I don't know. I conldn 't
say for sure.
·
Q. How long were yon accustomed to remain in Leeslmrg
to deliver your order before going on 1
A. ,Vhat .was the custom~
Q. About l1ow longi
A. I had several-one or two nfo:hts a week I
page 299 ~ l1ad more stuff to put off than I did other times.
I had magazines for the drug stores, bread for
the Safeway Stores, and moving picture films and newspapers. If I had five cases of films to go in the theatre, there
was nobody to rush me to take them in, and maybe six cases
to bring out. There was nobody rushing me. If I was working for myself or anyone .else~ I took an interest in tl1e work.
Q. You do not know approximately how longT
A. I don't know; maybe twenty minutes, maybe thirty ininutes.
Q. It varied?
A. Yes. That is what I am hying to explain to you; it
varied.
Q. Where was your next stop7
A. Hamilton.
Q. How long would yon generally remain there 1
A. I would· say ten minutes or Jess.
Q. Then where was yom· next stop 1
A. In Purcellville.
.
Q. About 110w long would you stay there!
A. Less than ten minutes.
Q. 'Where was your next stop 1
A. Berryville.
Q. How long approximately did you stay there Y
A. Maybe ten minutes.
page 300 ~ Q. Then your next stop?
A. Winchester.
Q. How long would yon remain there 1
A. Anywhere from one-thirty to five-thirty or six o'clock.
Q. Did you go to any points beyond ·winchester?
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A. Yes, I used to go to Front Royal.
Q. On the night of .June 4, 1943, were you scheclnle<l to
go to Front Roya] 1
A. I couldn't answer that, sir, yes or no.
.
Q. Then you would return affor making your deliveries in
·winchester or Front Roval?
A. No, sir.
•
.
Q. After working from ,vinehester into Front Royal, I
made n turn in Front Royal to go b1wk down the other highway, not No. 7, the other one that goes to Midcl]cburg.
Q. Yon would go baek to "'asbington that way?
A. Yes.
Q. And make deliveries tbere t
A. And make deliveries there up and down.
·
Q. ·when you dicln 't go to F1·ont Royal, .nevm·theless you
would come back by l\fidclleburg7
A. There is only one morning-I think the routes was
chang-e<l sometime after or. before, I couldn't say for sure,
but I ]mve run both runs, and this particular night-I
wou1dn 't like to sav for sure.
page 301 ~
Q. Some nights )'OU wou]cl return back through
Leesburgf
A. On the night of the accident, I did.
Q. Now, do you know the a11-arouncl distance from ,vashington to make these deliveries and baek 1
A. "'elJ, according to the speedometer on the trucks and
all,-why, they will vary; one truck won't run the same mileage as the other-it varies 1111ywlwre to fifteen miles on n
frip. As near as I can judge, it is about 160 miles.
Q. ·what time were you sC'heduled to be bark in '\Yashington?
A. No particular time. As long as I came bark safe and
my load was okay, I was al1 1·i~bt.
Q. What time did you customarily plan to get back to
w·ashington?
A. I tried to i.?:Pt hack as ll(lar eight-thirty or nine o'clock
as possible.
Q. In "Tashi11gfo11?
A. Yes, sir, in ,vashington.
Q. I believe you stat,,d your recollection is you left ·washington on the eveninp: of ,June 4, 1943, at ten-thirty in the
eveniug?
A. Yes, at night.
Q. From what plac<> in ,vashington clid yon leave!
A. The ,vashington Post, in the a11ey. That is in the rear
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of the Capitol Theatre on F Street. I came out
of the alley, which th~ ,YaRliingtou Post and Capitol Theatre use, one on one side of the alley and
the "\Yashington Post, where we load our last stop, on the
other side.
e have to go up the alley to F Street and out F
Street.
Q. Do you know what distance you travelled within the
limits of the District of Columbia?
A. You mean the mileage where I would get out of the
District from where I started?
Q. Yes.
A. I would sav five miles.
Q. Do you know what time this accident occurred1 approximately tlie time?
A. i would sav around twelve-thirtv.
Q. About twel;re-thirty?
·
A. Yes.
Q. You did not look at the time?
A.. In fact, I didn't have any watcl1. I asked the time on
account of the report, and I was told it was around twclvcthirty.
Q.°You had been driving that road practically a year, five
nights a week, prior to the accident ?
A. Yes, sir, I would say one ~·enr, five ni~hts a we<:'k.
Q. You were fairly familiar with the road~
A. Yes.
Q. You were familiar with the fact at this parpage 303 ~ ticular point the road is rolling in its strncture
and nature?
A. That is right.
Q. Now, Mr. Houeyeutt, what was the actual loncl that
you recall tllat you had on the truck that uight1
A. You mean the weight?
Q. The weight.
A. That, I wouldn't say., sir. I could giw you a guess.
Q. ·what is your estimate1·
A. I would say three and a hnlf tons, hetween three and a
.half and four tons.
Q. Do y'ou know the weig}1t of tlmt vehicle?
A. That, I do not, no, sir.
Q. I believe you stated that you l1ad to ~o some distance
after striking this wagon to kot>p yom truck from turning
over?
A. Yes, sir.
pnge 302

~

,v
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Q. As a matter of fact, this truck was on two wheels part
of the time, wasn't it?
.A. ell, I couldn't say whether it was on two wheels or
not. The truck was swaying hack and forth. With a truck
load a quick jerk will sway it. It will feel as if it was rocking. I couldn't say it was on two wheels. If it had been on
two wheels, I don't believe I would have been able to
straighten it out no matter how far I went.
.
Q. The reason I asked you that, one witness
page 304 ~ stated ho saw the-truck on two wheels. Were you
conscious of that 1
A. No, sir. I don't know wh<!tl1er it was up on two wheels
or not. I do know the truck was s""-aying back and forth;
I would say it was the Epring:s giving from the quick perk.
Q. l\Ir. Honeycutt~ you are familiar with the fact that there
is a rise in the road just east of the Kincaid gatef
.A. I would say yes, sir.
Q. And that is within view of people at the Kincaid gate,
isn't iU A person standing-at the Kincaid gate can see that
rise in the hill beyond there 1
A. Beyond the point of the accident?
Q. Yes.
A.. Yes, they can ·shmcl at the intersection, but yon don't
go through the gate. You can see it.
Q. There is another hill east of that ont' that you cau also
see from the point of tlmt colli!,ion?
A. That would be the s_econd hill corning this way1
Q. Yes.
A.. That is right.
Q. Now, there is also at the point of the accident-tbere
is a hill rising to tbe west?
A. At the point of the accidcmt?
Q. Yes.
A. Coming this way?
Q. Yes.
A. That is right.
page 305 } Q. And when you come over the top 9f that
rise, then the road takes another sharp clirnh goin~ west 1 In other words, you come down the hill as you
come further west?
A. That. is rig11t.
Q. Now, wiII you, plcase,-is thf!.t map herel :Mr. Honeycutt,-

"r
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The ·witness: I can read and write, but ):On buve got something here I don't know anything about.
Mr. Kuykendall: I am not so certain I do.
The Witness: I am telling you before you start.
)Ir. Kuykendall: I am not going to ask you to read anything.
The ·witness: I can read and write, but this thing I don't
know anything about.
.
By "Mr. Kuykendall:
Q. This red line is the center of the road. These two blnP.
lines on each side of the road line represent the outside edgc8
of the hard surface, and these dotted lines represent sl1oulders.
:Ur. :Moore: They represent the fence line.
:Ur. Kuykendall: Yes .

. Q. (Continued) Now, these pencil marks where the wo1·cl,
"Kincaid" is written is a point 52 and represents the Kincaid
gate.
page 306 ~ A. Yes, sir.
Q. Now, this blue line on the map below the
road, tl1e solid blue line, indicates the r,ise and fall of thii.:;
road, the elevation. Taking the Kincaid gate as the point
from which you can estimate your distance and your position.
will you please point out·on this solid blue line representin~
the elevation, approximately the position of your truck when
you first saw this car whose lights blinded you when yon npproacbed the wagon?
A. This is down in the bottom, is that rigl1t !
Q. Yes.
A. As this bottom is quite a distance-I luwen 't measured
it, I couldn't say how many feet, quite a distm1ce from this
here gate-bere is where this bottom is. I cull it a culvert.
There is a culvert down in the bottom, some kind of a drnin
pipe going underneath here. I couldn't specify on here when~
the drain pipe is, but anyway it is clown in the bottom.
The Court: Isn't that marked!
l\Ir. Williams: The culvert is marked.
The Witness: Do you have the culvert mnrked here?
Mr. " 7 illiams: Yes, it is marked.
The ·witness: Thcl'e is a concrete culYert. This is the
center of tl1e flat part in the bottom between this hill tlrnt
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would come down here and then drop off here, and then go up
again this g·rndc here. I would say this is where
page 80i r the place leveled off. Is this supposed to be the
top where the accident occurred·?
By Mr. Kuykendall:
Q. Herc is the Kincaid gate. How far east of the gate?
A. Well, it is quite a distance even from the center of the
road, the white line, up to this gate.
·
Q. About how far would you sayt
A. You have gotme there. I would say seventy-five feet.
Q. Seventy-five feet from the eastern entrance of the gate?
A. I would judge that; I wouldn't say for sure or positive.
I am just making a guess.
Q. Wliere was your truck-approximately where was your
truck on this road at the time you first noticed these lights
of the car approaching east that blinded you?
A. Coming down tliis grade here, which would put me along
in the culvert; coming down this grade, the lights were on
dim.
Q. Whose lights were on dim 1
A. ::\fine.
Q. Where wns your truck wl1en you first noticed this car,
the lights of this car approaching east 1
A. Where was my car·!
Q. Yes.
·
·
A. I had to go over this knoll, down this hill.
page 308 r Q. A;pproximately where was it? Point out
there if you can.
A. That is what I am trying to do now. Over the top of
the knoll, which I say is the second hill past the gate. \Yould
this be it on the map!
l\fr. Kuvkendull: This would be the first hill.
The \Vitncss: This would he the first bill?
l\Ir. Kuykendall: That is the hill going up to the gnte.
. The "\Yit11cs:-: "\Yell, I know. This is the hill coming east.
I nm coming down this hill here.

B~r :Mr. Kuykendall:
Q. You are coming down the hill next to tl1e hill wlwre the
aeciclent occurred?
A. Yes.
Q. Approximately where were you on that hill 1
A. At the top.

232

Supreme Court of Appeals of Virgiuin

TYilliam B. Ho11eycutt.
Q. That is wlien you first noticed the car approaching you
o·oino·
cast?
0
0
•
d my 1·1gh ts.
A. That is where I dmuue
Q. You were on top of this hill ,.,·hen you first noticed tlll'
car going cast?
A. Yes.
Q. You dimmed your lights on the top of that hillY
A. I could have been ready to drop down.
page 309 } Q. You dimmed your lights as soon as you saw
the approaching car?
A. Yes, sir.
Q. You did not dim your lig11ts until this car blinded you t
A. I dim my lights as a courtesy.
Q. Approximately where was the car going cast when ;mu
first noticed the lights?
A. I am no architect.
Mr. Kuykendall: I am not either. You are as goocl ns l
am.
The ·witness: I am not trying to be smart.
i\Ir. Kuykendall: I understand:
The Witness: I am trying to give you a correct version.
:Mr. Kuykendall: I u~derstand you are.
The Witness: I would say west of this gate.
B~· Mr. Kuykendall:
Q. West of the Kincaid gate corning· up'l
A. Yes.
Q~ About how far west f
A. I don't know.
Q. Clearly within your vision 7
A. The lights were. I saw an approachin~ car coming.
.
Q. "\¥hen you came over the top of this hill, yon
page 310 } immediately noticed these lig·hts !
A. Yes, I had to.
Q. They blinded you as soon as you got over .t11e hill?
A. No, sir, not over the hill, these lights on this man's em·
didn't blind me.
Q. ,vi1en did they blind you Y
A. ·when I was down in the bottom of this place, I was running on dim lights. You understand what I am h·)-ing to say'!
From the top of this hill to the accident, nnd prohnhly nft'er
the accident, I was still on dim.
Q. And these lights didn't blind )'OU until you g·ot into the
bottom'l
,
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A. No, sir, I was still up here when the car came down
here, and I was getting ready to make the incline up when
the lights blinded me.
Q. The lights from the approaching car from the west
didn't blind you until you started up this hilH
(Here followed discussion off the record.)

By :Mr. Kuykendall:
Q. If I understand you correctly, your truck had started
up the incline on which this wagon was travelling at the time
these lights from the car first blinded vou?
A. I was up-the fronf end of the· truck had started up
this grade almost, I would say, to eight or ten feet of the
wagon when this car going cast passed my cab so
page 311 ~ I could get a view of the road, and there was the
wagon-as soon as those car lights passed.
Q. What I want to get clear to me-you may have made it
clear to the jury, but I don't understand it. I want you to
tell me where your truck was, about how far back of this
wagon, when tJie lights first blinded you?
A. Back of the wagon!
Q. How far back of the wagon were you when the lights
first blinded you 1
A. ,vben the lights first blinded me, how far was I back
of the wagon?
Q. Yes.
A. Ten feet.
Q. In other words, your truck had gotten started, already,
up this incline before these lights blinded you 1
A. No, sir. I can't say on this incline here that you are
talking about. I am trying to make it as clear to you as I
can. You say starting up this incline. The accident didn't.
occur up here, starting up this incline. The accident happened
half-way up the incline or better than half-way up tlrn incline.
Q. .You were at least a third of the way, or a fourth of the
way, up the incline before these lights first blinded you 1
A. I was within the distance, I would jud~e, within ten feet
of the wagon when I first saw the wagon. I don't know how
far up the incline, but as well as I remember, I
page 312 ~ was within eight or ten feet of the wa~on when
·
the car cleared my cab, and there was the wagon
in front of me.
Q. I want to know where you were when the lights first
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blinded you, not where you were when the lights cleared away
so you could see the wagon.
Mr. ·wmiams: He has answered that.
:Mr. Kuykendall: I want to be fair to him. I don't tl1ink
he has answered it.
The ,vitness: Could I ask you n question t
Mr. Kuykendall: I have no objection.
T11e Witness: You are asking me how far in here was I
when the lights blinded me?
:Mr. Kuykendall: First blinded you.
The W'itness: I am trying to state to you that I was almost
up to· wl1ere I hit the accident when the lights cleared up. I
was blinded from here up to the wagon.

By Mr. Kuykendall:
Q. Blinded from what .point?
A. Upgrade.
Q. You had started up the grade which this wagon wns
travelling before these lights first blinded you, is that right!:
The "\Vitness: I want to make it clear. Have I answered
your question 7
~Ir. Kuykendall: No, sir.
The ,vitness: I have not answered it 1
page 31:3 ~ Mr. Kuykendall: Not to my satisfaction.
The Witness : I am certainly trying to answel'
it. If I haven't answered it, I don't know.
By :Mr. Kuykendall:
Q. You can certainly tell the jury approximately where
your truck was when these. lights blinded you.
A.. I was up the hill ten feet.
Q. Up the bill ten feet?
A. Ten feet from ,vhere the tmck stnrtc<l up the liill, the
lights blinded me.
Q. And they continued to blind you up to within ten. feet
of the wagon 1
A. I had bit the wagon. From this point where I went upgrade to the point of the accident, I would say, was witl1i1i
ten feet.
.
Q. The car, as I mH.1erstpnd, passed you t11en, about even
with your cab, about eight or ten feet beyond the wagon, the
east side of the wagon. It passed you about that distance beyond the wagon 1
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A. You sav ten feet!
Q. Yes. ·
A. I would say, yes.
Q. You stated, I believe, when yon came over the top of
the hill, you were travelling what speed 1
A. Twenty-five miles an hour.
page 314 ~
Q. When did you slow np to twenty-five mifos
an hour7
A. Before I emerged to go clown.
Q. Why did you slow up 1
A. That is a bad hill.
Q. How fast were you travelling before you started slowing
up?
A. Thirty-five miles an hour.
Q. You looked at your speedometer, did you 1
A. I looked at it very often.
Q. Why did you slow up? Because the hill was a bad hill}
A. Becau~e of the load of the truck. The truck was loaded
heavy.
Q. I understood in your direct examination-you said that
you reduced your speed from thirty-five fo hventy-five be.
cause you clicln 't know whether you would be run off the road
or not. Is that correct?
~.\.. Yes. l\fy statement was that-I meant at twentv-five
miles an houi·-you have asked the speed I was travelling
coming downgrade, did you not 1
Q. l\[ r. Williams asked you if you reduced your speed, and
if I recall your answer, you said you reduced it from thirtyfive to twenty-five per hour because you didn't know whether
yon would be run off the road or not. Is that correct¥
A. I might have misunderstood the way you were putting
the question to me.
~

l\Ir. Kuykendall: l\Ir. Williams is the one wl10
asked you the question.
The ·witness: But I referred to the speed at the time of
the accident when l\f r. 1Villiams asked me.

page 815

By Mr. Kuykendn11:
Q. What did you mean w11en you stated you clidn 't know
whether you were going· to he run off the road or not 1
A. As you go up to the top of this hill, I have been run off
tlrn rond several times.
Q. You have?
A. Yes, sir
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CJ. You anticipated at this particular hill you might be run
'
off the road again?
A. Yes, sir.
Q. You didn't slow up because these ligl1ts were blinding
you, did you?
A. I don't have to slow up ut that moment for those lights
hecauso I was then n distance away from the lights where the
lights were not interfering with me.
Q. Do you know the distance from the crest of the hill at
the Kincaid gate to the point where the collision occurred?
A. No, sir.
Q. Do you know the distance from the point where the collision occurred to the top of the hill just ea~t of
page 316 ~ that point?
A. No, sir.
Q. I believe you estimated the speed of the car app1·oaching you to be approximately twenty miles an hour?
A. I would sav so.
Q. -would you care to estimate how far you were ahle to
see ahead of you.after you came over tho top of that ltill ;inst
east of the point of collision 7
A. No, sir.
Q. You ha,·e no idea'l
A. No, sir. Did you say after tlle accident?
Q. No, after you came over the crest of the hill just ens1.
of the point of the accident.
A. No, sir.
Q. ·wm you please tell tho jury in what manner your lights
were· dimmed when you wore coming down f '\V.ere they turned
on a dimmer bulb?
A. When you step on a dimmer switch, it seems to raise or
lower the light.
Q. The beam!
A. I wouldn't say the power of the light was changed one
way or the other. It is up and down.
Q. The light was just as brig-ht except it was lower and
fixed closer on tho ground 7
A. Yes, sir.
Q. As soon as you saw this wap:on in front of
page 317 } you, you turned sharply to the left, I helieYe?
A. As soon as I could possibl~· turn.
Q. Did you apply your brakes?
A. I had one foot on the brakes, ym,, sir.
Q. Applied them with eonsiderahle force, did you 'l
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William B. Honeycutt.
A. I did at first and then I had to let up.
Q. "Why?
A. I was trying to let the truck roll, keep moving and
straighten it up and not turn over.
Q. You applied them first with a great deal of force?
A. I would say I did.
Q. You didn't have much time to let them up if you weri?
within ten feet of the wagon, did you 1
A. I didn't have muc11 time.
Q. How much do you feel you slowed this vehicle up at the
time you struck the wagon 1
A. No, sir, I couldn't say how far it cut down, but I think
the jerking of the truck slowed it down quite a bit. It didn't
seem to be any trouble to stop when I finall:r got it straightened up to keep it from wobbling.
·
Q. w·ere these lights on the car that approached from the
cast dimmed at any time?
A. Approaching from the east?
Q. Going east.
A. You say were they dimmed!
page 318 } . Q. Yes. ·
·
A. I wouldn't say they were dimmed at alJ.
Q. "'ould you say positively they were not dimmed 1
A. No, sir, the ligl1ts going east that I was facing was not
dimmed.
Q. How much of a jar did you notice when you struck this
wagon 1
A. Very little bit of a jar.
Q. Mr. Honeycutt, if this wagon had had a light on it, could
you have seen it 7
A. I think that I could, sir.
Q. ,vi1at makes you think so'!
A. Well, I could see a red light. The night wasn't a dark
night.
Q. These ear liglits would not have prevented you from
seein~ it?
A. 'r don't think the car lights would have stopped me from
seeing some kind of a red light.
Q. Could you have seen a white light on the wagon?
A. I would say yes, I could have saw some kind of a white
light.
Q. There is no doubt in your mind about that?
A. \Vhat is that! The question you just asked T
Q. Yes.
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A. I would say I could have seen the wagon if'
page 319 } it had a light on it.
Q. You say you probably could. You arc not.
certain?
A. No, I am not certaiu because nobody has ever tried it.
I would say yes.
Mr. Kuykendall: I t11ink that is all.
Mr. Williams: vVe have no questions.
(Witness excused.)
The Court: Any rebuttal, gentlemen 7
:.Mr. Kuykendall: May we have a few minutes to confer?
The Court: Recess for ten minutes.
(A short recess was taken.)
Whereupon, pursuant to agreement between counsel, the>
jury was taken to the scene of the accident by the Court ancl
the Sheriff.
The Court: It is now twelve-twenty nnd the jury may be
excused for lunch until two o'clock.
,,TJiereupon, the Court considered instructions with counsel for both sides from twelve-thirty to one o'clock and from
two o'clock to three o'clock, f ollo~ing which the case was
argued, and the jury returned the verdict as follows:
"'Ye, the jury, on the issue joined, find for the Plaintiff ancl
fix his damages at $15,000. ""'
Whereupon, the hearing was adjourned.
page 320 } In the Circuit Court of Loudoun County, Virgiuin .
•Tames C. Fleming, Administrator of Margaret C. Fleming·.
Deceased,

v.

Hi~hway Express Lines, Inc.
I hereby certify that the foregoing pages 12 to 3m inclusive
is a correct transcript of the evidence taken and heard in th('
(~Note.-These two lines giving the verdict of t]1(' jury have
a line drawn through tl1em by pen in transcript-Clerk.
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case of James C. Fleming, Administrator of Margaret C.
Fleming, Deceased, v. Highway Express Lines, Inc., and contains all the evidence.
Gh·en under my band this 12th day of April, 1945.
J.R.H.ALEXANDER
J. R.H. ALEXANDER, ,Judge.
page 321

~

Virginia :

Pleas at the Courthouse of said County of Loudoun before
the Circuit Court of said County on the 27th day of February,
1945.

Be it Remembered, that heretofore, to-wit: That on the
18th day of May, 1944, James C. Fleming, administrator of
~Iargaret C. Fleming, Deceased, filed his declaration of a
Trespass on the Case, against Highway Express Lines, Incorporated, which Declaration is in the words and figures as
follows, to-wit:
SUMl\fONS.
The Commonwealth of Virginia,
To the Sergeant City of Richmond-Greeting:
·we Command you to summon Highway Express Linei::,
Inc., a corporation chartered under the laws of the State of
Delaware, which maintains an office at 1638 Third St., N. E.,
Washington, D. C., to appear at the Clerk's Office of our
Circuit Court of Loudoun County, at the rules to be holden
for the said Court on the 1st :Monday in ,June, 1944, to answer .rames C. Fleming, Administrator of :Margaret C. Fleming, Decease~l, of a trespass on the case
Damages $15,000.00.
And have then there this sun~mons. ,vitness J;J. 0. Russell,
Clerk of our said Court, at the Courthouse of said County, the
18 day of :May, 1944, and in the 168th year of the Commonwealth.

E. 0. RUSSELL, Clerk.
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SERGEANT'S RETURN.

Executed within the City of Ri(?hmond, Virginia, May 24th,
1944, by delivering in Duplicate a copy of the within Summons to C. F. Joyner, Jr., of the Division of Motor Vehicles,
Commonwealth of Virginia, for Higlnvay Express Lines, Inc.,
a corp. 1638 Third St. N. E. ·washington, D. C. The said
Commissioner befog the true and lawful attorney for the said
Highway Express Lines., Inc., a corp. Defendant, as provided
under Statutes and Acts, etc. Fee of $3.00 paid Motor Vehicles Department at time of service of this Summons.
JOHN' G. SAUNDERS,
Sergeant of Richmond, Va.
By A. C. HENDRICK,
Deputy Sergeant.
SUMMONS.
The Commonwealth of Virginia,
To the Sheriff of Loudoun County-Greeting:
1.Ve command you to summon Highway Express Lines., Inc.,
a corporation chartered under the laws of the State of Delaware, which maintains an office at 1638 Third Street, N. E.,
,~lasbington, D. C., to appear at the Clerk's Office of our
Circuit Court of Loudoun County, at the rules to be holden
for the said Court on the 1st. Monday in June, 1944, to answer James C. Fleming, administrator of Margaret C. Fleming, Deceased,_ of Trespass on the case
Damages $15,000.00.
And have then there this summons. ,vitness E. 0. Russell, Clerk of our said Court, at the Courthouse of
page 323 } said County, the 23 day of May, 1944, and in the
168th year of the Commonwealth.
E. O. RUSSELL, Clerk.
SHERIFF'S RETURN.
Noto found in my bailiwick this 31st. day of May, Hl44.

S. P. ALEXANDER,
Sheriff Loudoun Co. Va.
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SUl\:C:M:ONS.
The Commomvealth of Virginia,·
To the Sergeant City of Richmond-Greeting:
\ \7

e command you to summon Highway Express Lines, Inc.,

:a corporation chartered under the laws of the State of Dela-

ware, which maintains an office at 1638 Third Street, N. E.,
·washington, D. C., to appear at the Clerk's Office of our Circuit Court of Loudoun County, at the rules to be holden for
the said Court on the 1st. Monday in June, 1944, to answer
James C. Fleming, administrator of Margaret C. Fleming,
Deceased, of Trespass on the Case
Damages $15,000.00.
And have then there this summons. Witness E. 0. Russell, Clerk of our said Court, at the Courthouse of said County,
the 23 day of May, 1944, and in the 168th year of the Commonwealth.
E. 0. RUSSELL, Clerk.
SERGEANT'S RETURN.
Executed in the City of Richmond, Va., May 25th, 1944.
By delivering a copy of the within named summons in writ-.
ing To Earl ·w. Bergener, the Local Representapage 324 ~ tive of Highway Express Lines, Inc., a Corporation. Please of Residence and business of said
Earl W. Bergener being in said City. Principal office of said
Corporation being in said City.
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By A. C. HENDRICK,
Deputy Sergeant.
SUMMONS.
The Commonwealth of Virginia,
To the Sergeant City of Richmond-Greeting:
We command you to summon Highway Express Lines, Inc.,
a corporation chartered under the laws of the State of Dela-
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ware, which maintains an office at 1638 Third St., N. E.,
,vashington, D. C., to appear at the Clerk's Office of our Circuit Court of Loudoun County, at the rules to be holden for
the said Court on the 1st Monday in June, 1944, to answer
James C. Fleming, Administrator of l\Iargaret C. Fleming,
deceased of a trespass on the Case
Damages $15,000.00
And have then there this summons. '\Vitness E. 0. RusseU, Clerk of our said Court at the Courthouse of said County,
. the 24th day of May, 1944, and in the 168th year of the Commonwealth.

E. 0. RUSSELL, Clerk.
SERGEANT'S RETURN.
. Executed in the City of Richmond, Va., May 25, 1944, By
delivering a copy of the within named to Oscar L. Shewmaker, the statutory agent of Highway Express Lines, Inc.,
Place of Residence and business of said Oscar L. Shewmaker
being in said City. Principal office of said Corporation being in said City.
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By A. Z. WILLIAMS,
Deputy Sergeant.
page 325 ~

PROCESS.

To: Higl1way Express Lines, Inc., 1638 Third Street, :N. E.,
ashington, D. C.

"T

PLEASE TAKE NOTICE that on the 24 clay of l\Iay, Hl44,
the attached process in the case of ,James C. Fleming, Administrator of Margaret C. Fleming, deceased, Plaintiff (s), v.
Highway Express Lines, Inc., a corporation chartered under
the laws of the State of Delaware defendant(s), pending in
the Circuit Court of the County of Loudoun, Virginia, wni:.:
(left) in my office in the City of R.ichmon<l, Virginia, in accorclnnce with the provisions of section 23 of Chapter 342,
Acts of 1932, General Assembly of Virginia, and Acts amendntory tl1ereof, and that same is being forwarded to vou by
registered mail with registered delivery receipt requested ..
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Given under my hand in t11e City of Richmond, Virginia,
this the 24 day of l\Iay, 1944.

C. 'F. ,JOYXEH, JR.,
Commissioner of the Division of ?ifotor Vehicles
of the Commonwealth of Virginia.
By AG~ES L. :MULLINS.
State of Virginia,
City of Richmond, to-wit:
I, B. Kelso, a Notary Public in and for the City of Ricl1-mond, State of Virginia, do certify that Agnes L. )Iullins,
whose name is signed to the foregoing writing, has personally
'appeared before me in my city aforesaid and made oath that
the matters therein contained are true.
Given under my hand this the 24 day of :May, 1944.

B. KELSO,
Notary Public.

(Seal)
)Iy commission expires Sept. 16, 1946.
page 326 ~

A.FFIDAVIT.

I, AGNES L. )IULLINS, bein~ cognizant of the facts as
requii·ed by stntute and being designated for the purpose by

C. F. JOYNER, ,TR. COl\UIISSIONER OF THE DIVISION
OF MOTOR VEHICLES OF THE COMMON.WEALTH OF
VIRGINIA, do certify that on tho 24 day of l\fay, 1944, process in the case of James C. Fleming, Administrator of Margaret C. Flemin~, dee 'cl, plaintiff '1.'. Highway 1~xpress Lines,
Inc., a corporation chartered under the laws of the State of
Delaware, Defendant (s) pending in the Circuit Court of
Loudoun County, Virginia, was (left) in the office of the
Commissioner of' the Division of Motor Vel1ieles of the Commonwealth of' Virµ:inia, in the City of Riehmond, Virginia, together with a foe of $3.00 by the Slw~eant of the City of Richmond; Virginia, in necordanr.e with Section 23 of chapter 342,
Acts of the General Assembly of Virginia of 1932,. and Acts
mnendatoi·y thereof.
I further certify that on the 24 clay of l\lay, 1944, a copy
of said process and a notiec of the fact that such process
was (left) in said office in the City of Ricl1mond, Virginia~ on
the 24th day of' lf ny,- 1944, wc•re forwarded hy the Commissioner of the Division of :Motor vehicles of th<~ Commonwealth
of Virginia, by registered mail to Highway Express Lines,
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Inc., at 1638 Third Street, N. E., ·wushington, D. C. registered
delivery receipt(s) for same being requested.
Given under my hand this the 24 clay of May, 1944.
· AGNES L. MULLINS
State of Virginia
City of Richmond, to-wit:
I, B. Kelso, a Notary Public in and for the City of Richmond., State of Virginia, do hereby certify that
page 327 ~ AGNES L. MULLINS, whose name is sig;ned to
the foregoing affidavit bearing date on the 24th
day of ~lay, 1944, personally appearc>cl before me in my City
and State and made oath that the mutters therein contained
are true.
Given under my hand this the 24 dny of :May, 1944.
((Seal))

B. KJlJLSO, Kotary Public

My commission expires Sept. 16, 1946.
DECLARATION.
James C. Fleming, Administrator of Margaret C. Fleming,
deceased, complains of Highway Express Lines, Incorporated, a corporation chartered by and doing business under
the laws of the State of Delaware, of a plea of trespass on
the case, to this, to-wit:

Count One.
That Margaret ·c. 1!--,leming died at approximately midnight
on the 4th day of ,June, 1943, domiciled in and a resident of
the State of Virginia, and that the plaintiff, James C. Fleming, duly qualified as Administrator of the estate of Margaret
C. Fleming, deceased, before the Clerk of the Circuit Court
of Loudoun County, Virginia, on the 17th day of ,June, 1943,
and that he is now the duly qualified and acting Administrator of the estate of Margaret C. Flcmin~, decc>ascd, in the
State of Virginia. The surYiving heirs at law nnd next of
kin of the said l\forgaret C. Fleming for the benefit of whom
this action is brought are .Tames C. Fleming, her husband,
and Peggy May Fleming, lier daughter, now twekc> years of
age.
That the defendant herein, Highwa~, Express Lines, Incorporated, is a corporation organized a11d doing business under
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the laws of the State of Delaware, and that at the time of the
injuries and the loss complained of herein the said corporation was a non-resident corporation of the State of Virginia.
That on the 4th day of June, 1943, and within one
page 328 } year prior to the institution of this action, one
·wm. Brack Honeycutt was employed by said defendant corporation as its agent, servant ancl employee to
drive and operate a certain motor vehicle., commonly called a
truck, owned by said defendant corporation, over and along
Virginia State Highway No. 7, from "\Vashington D. C., to
Leesburg, Virginia, and the said vVrn. Brack Honeycutt was
the agent, servant and employee of the said defendant corporation and was acting within tlw scope of his employment
by said defendant corporation in Loudoun County, Virginia,
ut the time of the injuries and loss of which the plaintiff
liereinafter complains.
That heretofore, at about midnight on the said 4tl1 day of
June, 1943, the plaintiff's decedent, :Margaret C. Fleming~
was riding as a passenger in a certain horse-drawn wagon,
which was owned by Nan Lin Kincaid and was being driven,
operated and controlled by one .T oseph A. Kincaid over and
along that certain highway east of Leesburg, Virginia, in
Loudoun County, and known as "Virginia State Highway No.
7; that the said horse-drawn wagon, in which the plaintiff's
decedent was riding as a passenger, was being driven, operated and controlled bY the said ,J osenh A. Kincaid over and
along the north side of said highway approximately, two
miles east of Leesburg-, Virginia1 in Loudoun County, and
said horse-drawn wagon was headed in a westerly direction
along said highway; thnt at about twelve o'clock midnight,
on the said 4th day of ,June, 1943, the Highway Express
Lines, Incorporated, the defendant named herein, by its
agent, servant nncl emplo;vee, the said Wm. Brack Honeycutt,
drove and operated said truck over and along said Virginia
State Highway No. 7 in a westerly direction toward Leesburg-, Virginia, in Loudoun County; that the said
page 329 ~ Highway Express Lines, Incorporatcrl, was using
snicl truck on said hig·hway at that time in the
course of its bm,inoss and was at that titne using said truck
for the purpose of hnuling newspapers, moving picture films
and bread; thnt the said ,vm. Brack Honeycutt drove and
operated the said truck as the agent, servant and employee
of the said Highway Express Linc>s, Incorporated, on the said
4th day of .Tune, 194-3, and he then and there acted within
the scope of his employment by said corporation, as it was
then and there his duty to drive and operate said truck in
the course of the defendant's business over and along said
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Highway, for the purpose of delivering certain goods and
articles to consignees in Leesburg, Virginia, that it then and
tl1ere became the duty of the said defendant, Highway Express Lines, Incorporated, to the plaintiff's decedent and
othe1·s using said highway, by and through its agent, servan4
and employee, the said \Vm. Brack Honeycutt, who was then
and there acting within the scope of his employment, to drive
and operate said truck over and along the said Virginia State
Highway No. 7 in a cnreful and prudent manner and at a
speed not greater nor less than was reasonable and proper,
having due regard to the trnffi<', surface and width of the
highway, and of any other conditions then and at that time
existing, but at no time to exceecl a speed of thirty-five (35)
miles per hour; that as the said defendant's truck, then and
there being operated by the said Wm. Brack Honeycutt~ the
defendant's said agent, servant and employee, who was then
and there acting within the scope of his employment, was being driven and operated in a westerly direction over and
along said Virgima State Highway No. 7, and as said truck
approached the said l1orse-drawn wagon in which
page 330 ~ the plaintiff's decedcmt was riding as a passenger,
the said horse-drawn wagon was being driven
over ~nd along said highway far to the north side thereof,
the right wheels of said wagon b(>ing off on the north shoulder
of said road; that, notwithstnndiug the duty of the defendant,
acting by and through its agent, servant and employee, the
said ·wm. Brack Honeycutt, to drive and operate said truck
at a careful and prudent speed, having· due regard for the
conditions of the highway and traffie thereon then existing,
but not to exceed at any time thirty-five (35) miles per hour,
the said defendant, Higl1way Express Lines, Incorporated,
by and througl1 its agent, snrvnnt and employee, the said ·wm.
Brack Honeycutt, who was then and there acting within the
scope of his employment, did then and there, at about 12 :00
o'clock midniglit, on the said 4th day of J unc, 1943, and within
Loudoun County, Virginia, drive and operate said truck over
and along said said Virginia State Highway No. 7.. at a reckless and excessive rate of speed, in violation of its duties as
aforesaid; that the said clefcndant, by and through its agent,
servnnt and employee, t11e said ,vm. Brack Honeycutt, ·who
was then and there acting within the scope of his employment, as aforesaid, continued to operate said tmck in Loudoun County, Virginia, at a reckless and excessive rate of
speed, in violation of ih; duties as aforesaid, as it approached
the said horse-drawn wng-011 upon whicl1 plaintiff's decedent
was then and t11ere riding ns a passenger; that tlie said defendant, Highway Express Linc>s, Incorporated, by and
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through its agent, servant and employee, the said Wm. Brack
Honeycutt, who was then and there acting within the scope of
his employment, drove and operated its said truck along the
north side of Virginia Stnte High,vay No. 7 at
page 331 ~ such an unlawful and excessive rate of speed, in
violation of its duties as aforesaid, that the said
defendant, acting by and through its agc1it, servant and employee as aforesaid, was unable to bring said truck to a stop,
or to drive said truck to the Routh side of said l1ighway in
time to avoid striking said I10rse-drawn wagon upon which
plaintiff's decedent was then and there riding as a passenger;
that the said defendant, Highway Express Lines, Incorporated, by and through its agc.>nt, servant and employee, the
said ,vm. Brack Honeycutt, who was then and there acting
within the scope of l1is employment, did then and there recklessly, negligently and C'arel<'ssly drive and operate said truck
at an excessive and unlawful rate of speed into and against
the rear encl of the horse-drawn wagon, upon which plaintiff's decedent was then and there riding as a passenger, witl1
such force aud violence as to cause the plnintiff 's decedent,
the said Margaret C. Fleming, to fall from sHicl wagon on
which she was riding as a passenger, to the hard surface of
said highway where she, the said lfargaret C. Fleming., was
then ·and there struck with great force and violence by said
truck, which was then and there being operated on said highway by the said defendant, by ancl through its said agent,
servant and employee, who was then nncl there acting within
the scope of his employment as aforesaid.
That as a direct and proximate r~snlt of the said negligent, careless and unlawful operation of said truck as aforesaid, by the said defendant, Higl1way Express Lines, Incorporated, then and tbe1·e acting by and through its agent,
servant and employee, the said ,vm. Brack Honeycutt, who
was then and there acting within the SC'ope of his employment,
plaintiff's decedent, l\fargaret C. Fleming, did then and there
suffer great and serious injuries, resulting in her
page 33:2 ~ death shortly thereafter; and as a result of said
neg-ligent and cnreless operation of said truck
by tlie said Highway ExpreRs Lines, Incorporated, acting
by and through its agent, se1Tant and <.'mployee, the said Wm.
Brack Honeycutt, as aforesaid, re~mlting in the death of
plaintiff's decedent, the said ·Margaret C. Fleming, the said
plaintiff has heen damaged, as have the heirs-at-law and next
of kin of the said )Iargaret C. Fleming, deceased, in a large
sum, to-wit : the sum of Fifteen Thousand Dollars ($15,000.00); aucl other wrongs to the plaintiff's decedent, the said
:Margaret C. Fleming, the said Highway Express Lines, In-
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corporated, did then and there do to the dnmage of plaintiff's
decedent's estate and her heirs-at-law in the aggregate sum
of Fifteen Thousand Dollars ($15,000.00), and, therefore,
plaintiff brings this action.
Count Two.
That Margaret C. l!,leming died at approximately midnight
on the 4th day of .June, 1943, domiciled in and a resident of
the State of Virginia., and tltat the plaintiff, James C. Ffoming, duly -qualified as .Administrator of the estate of :Margaret C. Fleming, deceased, before the Clerk of the Circuit
Court of Loudoun County, Virginia, on the 17th day of June,
1943, and that he is now the duly qualified and acting Administrator of the estate
:Margaret C. Fleming, deceased, in
the State of Virginia. The surviving heirs-at-hlw and next
of kin of the said Margaret C. Fleming for the benefit of
whom this action is brought are Jam,1s C. Fleming, her husband, and Pagg:v May Fleming: her daughter, now twelve
years of age.
.
That the defendant herein, Highway Express Lines, Incorporated, is a corporation organized and doing
page 333 ~ business under tlie laws of Ule State of Delaware,
and that at the time of the injuries and the loss
complained of l1erein the said corporation was a non-resident
corporation of the State of Virginia. That on the 4th day
of June, 1943, and within one year prior to the institution of
this action, one ,vm. Brack Honeycutt was employed by said
defendant corporation as its agent, servant and employee to
drive and operate a certain motor vehicle, commonly callecl
a truck, owned by said defendant corporation, over and along
· Virginia State Highway No. 7 from Washin~ton, D. C., to
Leesburg, Virginia, and the said Wm. Brack Honeycutt was
the agent., servant and employee of the said defendnnt corporation and was acting within the scope of his emplo~"lllent
by said defendant corporation in Loudoun County, Vir~inia,
at the time of the injuries and loss of which the pla1ntiff
hereinafter complains.
That heretofore, at about midnight on the said 4th day of
.Tune, 1943, the plaintiff's decedent, Margaret C. Fleming,
was riding as a passenger in a certnin horse-drawn wagon,
which was owned by Nan Lin Kincaid and wns being driven,
operated and controlled by one ,Joseph A. Kinraicl o\·er and
along that certain highway east of Leesburg, Virginia in
Loudoun County, and known as Virginia State Hig;hwav 'No.
7; that the said horse-rlrawn wagon, in which tlw' plaintiff's
decedent was riding as a passenger and which was being
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driven~ operated and controlled by the said Joseph A. Kincaid over and along the north side of said highway approximately two miles east of Leesburg, Virginia, in Loudoun
County and said horse-drawn wagon was headed in a westerly
direction along said highway; that at about 12 :00 o'clock midnight, on the said 4th day of June, 1943, and withiu Loudoun
Comity, Virginia, the Highway Express Lines, Incorporated,
the defendant named herein, by its agent, servant
page 334 ~ and employee, the said Wm. Brack Honeycutt,
droYe and operated said truck over and along said
Virginia State Highway No. 7 in a westerly dil,'ection towards
Leesburg, in Loudoun County, Virginia; that the said Highway Express Lines, Incorporated, was using said truck on
said highway at that. time in the course of its business and
was at that time using said truck for the purpose of hauling newspapers, moving picture 'films and bread; that the
said Wm. Brack Honeycutt drove and operated the said truck
as the agent, servant and employee of the said Higl1way Express Lines, Incorporated, on the said 4th day of June, 1943,
and he then and there acted withing the scope of his employment by the said corporation, as it was then and there his
duty to drive and operate said truck in the course of the defendant's business over and along said highway for the purpose of delivering certain goods and articles to consignees
in Leesburg, Virginia; that it then and there became the duty
of the said defendant, Highway Express Lines, Incorporated,
to the plaintiff's decedent and oth~rs using said highway by
and through its agent., servant and employee, the said Wm.
Brack Honeycutt, who was then and there acting within the
scope of I1is employment, to drive and operate said truck
over and along said Virginia State Highway No. 7 in a careful and prudent manner, and at all times to keep said truck
under proper control and thereby avoid a collision with other
traffic on said highway, nnd particularly the horse-drawn
wagon in which plaintiff's decedent was then and there riding
as a passenger, and it likewise then and there became the duty
· of the said defendant, Highway Express Lines, Incorporated,
which was then and there driving and operating said truck
over the said highway, by and througb its agent,
page 335 ~ servant and employee, the said Wm. Brack Honeycutt, wl10 was then and there acting within the
scope of his employment, to bring said truck to a stop.. to
avoid striking the rear end of the said horse-drawn wagon
in whicb plaintiff's decedent waR then and there riding as a
passenger; that as the defendant's said truck, then and there
being operated by the said ,vm. Brack Honeycutt, who was
then and there acting within the scope of his employment,
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was being driven and operated iu a westerly direction over
and along Virginia State Highway No. 7, and as said truck
approached the said horse-drawn wagon in which plaintiff's
decedent was then and there riding as a passen~er, the said
horse-drawn wagon was being driven ovc>r and along said
highway far to the north side thereof, the right wheels of
said wagon beh1g off on the north shoulder of said road;
that, notwithstanding its duties as aforesaid, the defendant,
said Highway Express Lines, Incorporated, then and there
acting by and through its agent, ser'iant and employee, the
said Wm. Brack Honeyc.utt, who was then and there acting
within the scope of bis employment, did wholly fail to bring
its said truck to a stop and thus avoid colliding with the rear
end of the said horse-drawn wagon in which plaintiff's decedent was then and there ricling as a passenger; that the
said defendant did then and there, in violation of its duty to
stop, as aforesaid, by and through its agent, servant and employee, the said Wm. Brack Honeycutt, who was then and
t11ere acting within the· scope of his employment: continue
to drive and operate the defendant's said truck in Loudoun
County, Virginia, along the north aide of said }1ighway in a
westerly direction into and against the rear end of the said
horse-drawn wagon in which the plaintift's depage 336 ~ cedent was then ancl there riding as a passenger,
with such force and violence as to cause the plaintiff's decedent~ the said Margaret C. Fleming, to fall from
said wagon on which she was riding as a passenger, to the
bard surface of said highway, where she, the said Margaret
C. Fleming, was tl1en and there stnu:k with great force and
violence by said truck, whicl1 was then and there being operated on said highway by the said def('ndant, by and through
its said agent, servant and employee, who was then and ther<.'
acting within the scope of his employment, as aforesnid.
That as a direct and proximate result of the said negligent, careless and unlawful operation of said truck, 88 aforesaid, by the said defendant, Highway Express Lines~ Incorporated, then and there acting by and ·through its agent,
servant and employee? the .sai.d ,vm. Brack Honeycutt,· who
was then and there act.mg w1tlnn the scope of his employment,
plainti:ff 's decedent, l\fargaret 0. Fleming, did then and there
suffer great and serious injuries, resulting in her death
shortly thereafter, and as a result of said negligent and careless operation of said truck by the said Hig·hwav Express
Lines, Incorporated, acting by and through its age11t., servant
and employee, the said ·wm. Brack Honeycutt, as aforesaid,
resulting in the death of plaintiff's decedent, the said Margaret C. Fleming, the said plaintiff lias been damages, as
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have the heil's-at-law and next of kin of the said Margaret
C. Fleming, deceased, in a large sum, to-wit: the sum of Fifteen Thousond Dollars ($15,000.00); and othel' wrongs to
the plaintiff's decedent, the said :Margaret C. Fleming, the
said Highway Express Lines, Incorporat~d, did then and
there do to the damage of plaintiff's decedent's estate and
·
her heirs-at-law in the a,2;gregnte sum of Fifteen
page 337 } Thousand Dollars ($15,000.00), and, therefore,
plaintiff brings this action.

Count Three.
That Murgaret C. Fleming died at approximately midnight
on the 4th day of June, 1943, domiciled in and a resident of
the State of Virginia, and that the plaintiff, James C. Fleming, duly° qualified as Administrator of the estate of Margaret
C. Fleming·, deceased, before the Clerk of the Circuit Court
of Loudoun County, Virginia, on the 17th day of June, 1943,
and that he is now the duly qualified and acting administrator
of the estate of Margaret C. Fleming, deceased, in the State
of Virginia. The surviving heirs-at-law and next of kin of
the said l\Iargaret C. Fleming for the benefit of whom this
action is brought are ,James C. Fleming, her husband, and
Peggy i\Iay Fleming, her daughter, now twelve years of age.
That the defendant herein, Highway Express Lines, Incorporated, is a corporation organized and doing business
under the laws of the State of Delawa1·e, and that at the time
of the injuries and the loss complained of herein the said
co1·poration was a non-resident corporation of the State of
Virginia. That on the 4th day of .June, 1943, and within one
year prior to the institution of this action, one Wm. Brack
Honeycutt wus employed by said defendant corporation as its
agent, servant nnd employee to drive and operate a certain motor vehicle commonly called a truck, owned by said defendant
corporation, over and along Virginia State Highway No. 7
from "\Vashington, D. C. to Leesburg, Virginia, and t.he said
·wm. Brack Honeycutt was the agent, servant and employee
of the said defendant corporation and was acting
page 338 } within the scope of bis employment by said def cndant corporation in Loudoun County, Virginia, at the time of the injuries and loss of which the plaintiff hereinafter complains.
That heretofore, at about midnight on the said 4th day of
.Tune, 1943, the pluintiff's decP.dent, l\Iargaret C. Fleming,
was riding as a passenger in a eertuin horse-drawn wagon,
which was owned hy Nan Lin Kineaid and was being driven,
operated and controlled by one Joseph A. Kincaid over and
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along that certain highway east of Leesburg, Virginia, in
Loudoun County, and kno,vn as Virginia State Highway No.
7; t]1at the said horse-drawn wagon, in which the- plaintiff's
decedent was riding as a passenger, was being driven, operated and conh:olled by the said Joseph A. Kin<'aid over
and along the north side of said highway approximately two
miles east of Leesburg, Virginia, in Loudoun County, and said
horse-drawn wagon was headed in n westerly direction along
said highway; that at about 12 :00 o'clock midnight, on the
said 4th da)· of ,Tune, 194:3, nn<l within Loudoun County, Virginia, the Highway Express Lines, Incorporated, the defendant named herein, by its agent, servant and employee, irm.
Brack Honeycutt, drove und operated said truck over and
along said Virginia State Highway No. 7 in a westerly direction toward Leesburg, Virginia., in Loudo1in County; that
the said Highway Expre$s Lines, Incorpoi·ated, "'as using
said truck on said highway at that time in the course of its
business and was at that time using said truck for the purpose of hauling newspapers, moving picture films and bread;
that the said ,vm. Brack Honeycutt drove and operated the
said trust as the a8;cnt, servant and employee of the said
Highway Express Lines, Incorporated, on the said 4th day
of June, 1943, and be then and there acted within
page 339 ~ the scope of this ernploynv.mt by said corporation,
as it was then and there his dutv to drive and
operate said truck in the course .of the defendant's business
over and along said highway for the purpose of delivering
certain goods and artic]es to consignees in Leesburg, Virginia; that it then and there becmne the duty of the said defendant, Highway Express Lines, Incorporated, to the plaintiff's decedent and others using said highway, by and through
its agent, servant and employee, the said \Vm. Brack Honeycutt, who was then and there acting withing the scope of his
employment, to drive and operate said truck over and along
said Virginia State Highway No. 7 in a careful and pruoent
manner, and at all times to keep said truck under proper control and thereby avoid n collision with other traffic on said
highway, and particularly the lior.se-drawn wagon in which
plaintiff's decedent was then and there riding as a passenger,
and it likewise then and there became the dutv of the said
defendant, Highway Expre8S Lines, Incorporated, which was
then and there driving and operating said truck over said
highway,, by and throu~h its ngent, servant and employee,
the said ·wm. Brack HonC'ycntt, who was then and there acting within the scope of his employment, to drive to the south
side of said highway and to the left of said horse-drawn
wagon in which plaintiff's decedent was then and there riding
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as a passenger, to avoid striking the rear end of said horsedrawn wagon; that as the defendant's said truck, then and
there being opei·ated by the said Wm. Brar.k Honeycutt, who
was then and the1·e acting within the scope of his employment, was being driven and operated in a westerly direction
over and along Vfrginia State Highway No. 7, and as said
truck approached said horse-drawn wagon in
page 340 } which plaint.i.ff 's decedent was then riding as a
passenger, the said horse-drawn wagon was being driven over and along said l1ighwny far to the north side
the_reof, tl1e right wheels of said wagon being off on the north
shoulder of said road; tllat, notwithstanding its duties as
aforesaid, the defendant, said Highway Express Lines, Incorporated, then and there acting by and throug·h its agent,
servant and employee, the said ·wm. Brack Honeycutt, who
was then and there acting within the scope of his employment,
did wholly fail to drive said truck to the south side of said
l1ighway and to the left side of said horse-drawn wagon in
which plaintiff's decedent was then and there riding as a
passenger, and thus avoid colliding with the rear end of said
horse-drawn wagon; and the 1mid defendant did then and
there, in violation of its duty to drive to the south side of
said highway and to the left of said horse-drawn wagon, as
aforesaid, by and through its agent, servant and employee,
the said Wm. Brack Honeycutt, wl10 was th£>n and there aeting within the scope of his employment, continue to drive and
operate the defendant's said truek in. Loudoun County, Virginia, along the north side of said hig·hway in a westerly direction into and against the rear end of said horse-drawn
wagon in which the plaintiff's decedent was then and there
riding as a passenger., with such force and violence as to
cause the plaiutiff 's decedent, t11e said Margaret C. Fleming,
to fall from said wagon on to the hard surface of s.aid highway, where she, the said l\forgaret C. Fleming·, was then and
there struck with great force and ,·iolence by said truck,
which was then and there being driven and operated on said
highway by the said clef(.>ndant, by and through its said agent,
servant and employee, who was then and there acting within
the scope of liis employment, as aforesaid.
page 341 ~ That as a direct and proximate result of the
said negligent, careless and unlawful operation
of said truck, as aforesaid, by the said defendant, Highway
Express Lines, Incorporated, then and there acting by and
through its agent, servant and employee., tl1e snid Wm. Brack
Honeycutt, who was then and there acting within the scope
of bis employment, plaintiff's decedent, Margaret C. Fleming,
did then and there suffer great and serious injuries, resulting

254

Supreme Court of Appeals of Virginia

in her death shortly thereafter; and as a re1mlt of said negligent and careless operation of said truck by the said Highway Express Lines, Incorporated, acting by and throug·h its
agent, servant and employee, the said "\Vrn. Bmck Honeycutt,
as aforesaid, resulting in the death of plaintiff's decedent,
the said Margaret C. Fleming, the said plaintiff bas been
damaged, as have the heirs-at-law and next of kin of the said
Margaret'C. Fleming, deceased, in a large sum, to-wit: the
sum of Fifteen Thousand Dollars ($15~000.00)"; and other
wrongs to the plaintiff's decedent, the said l\Ia1·garet C. Fleming, the said Highway Express Lines, Incorporated, did then
and there do to the damage of plaintiff's decedent's estate
and her heirs-at-law in the aggregate sum of Fifteen Thousand Dollars ($15,000.00)~ and, therefore, plaintiff hriug'S
this action.
Count Pou,r.

That :Margaret C. Fleming died at approximately midnight
on the 4th day of June, 1943, domiciled in and a resident of
the State of Virginia, and that the plaintiff, James C. Fleming, duly qualified as Administrator of the estate of l\fargaret
C. Fleming, deceased, before the Clerk of t}10 Circuit Court
of Loudoun County, Virginia, on the 17th clay of June: 1943,
and tlmt he is now the duly qualified and acting
page 342 ~ administrator of the estate of :Margaret C. Fleming~ deceased, in the State· of Virginia. The surviving heirs-at-law and next of kin of the said Margaret C.
Fleming.for the benefit of whom this action is brought are
J amcs C. Fleming, her husband, and Peggy :May Fleming·,
her daughter, now twelYe years of age.
That the defendant herein, Highway Express Lines, Incorporated, is a corporation organized and doing business
under the laws of the State of Delaware, and that at the time
of the injuries and the loss complained of herein the said
corporation was a non-resident corporation of the State ,of
Virginia. That on the 4th day of June, 1943, and within oi1e
year prior to the institution of this action, one ,vm. Brack
Honeycutt was employed by said defendant corporation as
its agent, servant and employee to drive and operate a certain motor vel1icle., commonly caJled a truck~ owned by said
defendant, over and along said Virginia State Highway No.
7 from ,vasbington, D. C., to Leesburg, Virginia, nucl the
said ,vm. Brack Honeycutt was tl,e agent, serYant and employee of the said defendant corporation and was acting within tl1c scope of his employment by said defendant corpora-
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tion in Loudoun County, Virginia, at the time of the injuries
and loss of which the plaintiff hereinafter complnins.
That, heretofore, at about midnight on the said 4th day of
June, 1943, the plnintiff 's cfocedeut. ::\[argaret C. Fleming,
was riding as a passenger in a certain horse-drawn wagon,
which vms owned by Nan Lin Kincnid and was being driven,
operated and controlled by one .To:-?eph A. Kincaid over and
along that certain hig-Invay east of Leesburg, Virginia, in
Loudoun County and kno,vn as Virginia State Highway No.
7; that the said l10rse-drawn wag·on, in which the plaintiff's
decedent was riding as n passenger, wns being driven, operated und controlled by the said ,Joseph A. Kinpage 343 ~ caid over and along the north side of said highway approximately hvo miles east of Leesburg,
Virginia, in Loudoun Connty, and said horse-drawn wagon
was headed in a westerly direction along said highway; that
at about 12:00 o'clock midnight, on the said 4th clay of Juno,
1943, the Highway Express Lines, Incorporated, the defendant named herein, but its agent, servant and employee, .the
said \Vm. Brack Honeycutt, drove and operated said truck
over aud along said Virginia State Highway No. 7 in a
westerly direction toward Leesburg~ Virginia, in Loudoun
County; that the said Highway Express Lines, Incorporated,
was using said truck on said big·hway at that time in the
course of its business and was at that time using said truck
for the purpose of hauling newspapers~ moving picture films
and bread; that the said \Vm. Brack HoneyC'ntt drove and
operated the snid truck ns the agent, servant and employee
of the said Highway Express Lines, Incorporated, on the
said 4th clay of June, 194:1, and he then and there acted within
the scope of ltis employnwnt by said corporation, as it was
then and there his duty to drive and operate said truck in the
course of the defendant's business over and along said highway for the purpose of delivering certain goods and articles
to consignees in Leesburg, Virginia; that it then and there
became the duty of tho said defendant, Highway Express
Lines, Incorporatccl, to the plaintiff's clecedt'nt and others
using said highway, by nncl through its agent, servant and
employee, the said ,vm. Brack Honeycutt, who was then and
there acting within the scope of his employment, to drive and
operate said truck over mid along said Virginia State Highv;ay No. 7 in a careful and prudent manner, und at all times
to keep said truck under proper control and there~
page 344 ~ by avoid a collision with other traffic on said highwny, and particularly the llorse-drawn wagon in
which plaintiff's decedent was then and there riding- as a
passenger, and it likewise becnme the duty of the said de-
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fendant, Highway Express Lin~s, Incorporated, which was
then and there acting by and through its agent, servant and
employee, the said "rm. Brack Honeycutt, who was .then and
there acting· within the scope of his employment, at all times
to keep said truck under proper control and at all times to
keep a proper lookout for alJ traffic on and along said highway, including the said horse-drawn wagon in which plaintiff's decedent wns then and there riding as a pass1mge:r;
that as the said defendant's truck, then and there being
driven and operated by tl.ie said ,vm. Brack Honeycutt, the
defendanrs agent, servant and employee, who was then and
there acting within the scope of his employment, was being
driven and operated in n westerly direction over and along
Virginia State Highwny No. 7, and as the said truck approa,~h'cd the horse-drawn wagon in which plaintiff's decedent was riding as R passenger, said horse-drawn wagon
was being driven over and along said highway far to the
north side thereof, tlw right wheels of said wagon being off
on the north shoulder of said road; tliat notwithstanding the
duty of the said defendant, acting by and through its agent,
servant and employee, the ~aid Wm. Brack Honeycutt, to
drive and operate said truck in a careful and prudent manner and at all times to keep said truck under proper control,
and at all times to keep a proper lookout for all traffic on and
along said highway1 including- the said horse-drawn wagon
in which plaintiff's decedent was then and there riding as a
passenger, the said defendant, Hi,ghway Express Lines, Incorporatccl, by and tlll'ough its agent, servnnt and
.
page 345 ~ employee, the said ·wm. Brack Honeycutt, who
was then and there acting within the scope of his
employment, did then imd there, at about ] 2 :00 o'clock, midnight, on the said 4th day of ,June, 1943~ and within Loudoun
County, Virginia, fail to drive and operate said truck in a
careful and prudent manner and said defendan:t did then
and there, acting by nnd through its ngent, servant and employee, as aforesaid, fail to keep said truck under proper
control, and the said defen<la11t, actin~ hv and through its
ag·ent, servant and employee, the said "\Vm.' Brack Honeycutt.
did likewise fail to keep a proper lookout for all trnffic on
and along said highway, including said horse-drawn wagon in
which plaintiff's decedent was then and there riding · as a
passenger, in violation of its duty, as aforesaid; that as a
result of the defendant's failure to observe its duties, as
aforesaid, tl1e said defendant, acting hy nnd through its
agent, servant and employee,. the s~id. Wm. BraC'k Honeycutt,
who was then and there actmg ,w1thm the scope of his employment, did then and there negligently and c11l'elessly drive
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and operate said truck over and along the north side of said
l1iglnvay in a westerly direction into and against the rear end
of the said horse-drawn wago~ in which plaintiff's decedent
was then and ·there riding as a passenger, ·with such force
,and violence as to cause the plaintiff's decedent, the said Margaret C. Fleming, to fall from said horse-drawn wagon to the
hard surface of said highway where she, the said Margaret
C. Fleming, was then and there struck with great force and
violence by said truck, which was then and there being operated on said highway by the said defendant, by and through
its said agent, servant and employee, who was then and there
acting within tl1e scope of his employment as aforesaid.
That as a direct and proximate result of the
page 346 } said negligent, careless and unlawful operation
of said truck, as aforesaid, by the said defendant~
Highway Express Lines, Incorporated, then and there acting by and through its agent, servant and employee, the said
1Vm. Brack Honeycutt, wl10 was then and there acting within
the scope of his employment, plaintiff's decedent, Margaret
C. Fleming, did then and there suffer great and serious injuries, resulting in her death shortly thereafter; and as a result of said negligent and careless operation of said truck by
the said Higinyay Express Lines, Incorporated, acting by
and through its agent, servant and employee, the said Wm.
Brack Honeycutt, as aforesaid, resulting in the death of
plaintiff's decedent, the said l\fargaret C. Fleming, the said
plaintiff has been damaged, as have the heirs-at-law and next
of kin of the said :Margaret C. Fleming, deceased, in a largo
sum, to-wit: the sum of Fifteen Thousand Dollars ($154 000.00); and other wrongs· to the plaintiff's decedent., the
said Margaret C. Fleming, the said Highway Express Lines,
Incorporated, did then and there do to the damage of plaintiff's decedent's estate and her heirs-at-law in the aggregate
sum of Fifteen Thousand Dollars ($15,000.00), and therefore,
plaintiff brings this action.
JAMES C. FLEMING,
Admr. of :Ma1·garet C. Fleming, Deceased.

•T. SLOAN KUYKENDALL and
STILSON H. HALL
· Attorneys for Plaintiff.
Filed 1st. June Rules, 1944.
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MOTION.

The plaintiff, James C. Fleming, administrator of Margaret C. Fleming, deceased, moves the Court to require the
defendant to file herein within thirty days from this day de-.
fendant's written ground of defense to this action.
JAMES C. FLEMING,
Administratorof Margaret C. Fleming, Deceased.
By STILSON H. HALL,
Of Counsel for Plaintiff.

J. SLOAN KUYKENDALL and
STILSON H. HALL,
Attorneys for Plaintiff.

And afterwards, to-wit: At a Circuit Court held for tlie
County of Loudoun, at the Courthouse thereof on the 9th day
of October, 1944.
This day came the plaintiff, by his attorney, and moved the
Court to require the defendant to file herein, within thirty
days from this date, said defendant's written pleas and written grounds of defense to this action, and the said motion is
granted.
And it hereby is ordered that said defendant be and it
hereby is required to file herein within thirty clays from this
date, defendant's written grounds of defense to this action.

J. R.H. ALEXANDER, Judge.
:MOTION.

The plaintiff, James C. Fleming, administrator of :i\Iarg·arct
0. Flel)ling, deceased, pursuant to Section fi092 of the Code,
moves the Court to require the defendant to file herein, within
thirty days from this date, written statement of contributorv
negligence, if said defendant intends to rely upoi1
page 348 } the contributory negligence of said plaintiff, or
of any person whose contributory negligence will
be binding upon the plaintiff, as a defense to this acticn, which.
said statement of contributory negligence shall give tlie par-
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ticulars thereof as fully as the plaintiff is required to state
the negligence of the defendant in llis declaration.
JAMES C. FLE1IING,
Administrator of Margaret C. Fleming, Deceased.
By STILSON H. HALL,
·
Of Counsel for Plaintiff.

.J. SLOAN KUYKENDALL and
STILSON 11. HALL,
Attorneys for Plaintiff.
A.nd afterwards, to-wit: At a Circuit Court held for Lou-·
cloun County, at the Courthouse thereof, on the 9th day of
October, 1944.
This day came the plaintiff, by his attorney, and, pursuant
to Section 6092 of the Virginia Code moved the Court to require the defendant to file herein within thirty clays from this
elate defendant's written statement of contributory negligence, if said defendant intends to rely upon the contributory
negligence of said plaintiff, or of any person whose contiibutory negligence will be binding upon the plaintiff, as a defense to this action, said statement of contributory negligence
to give the pa.rticulars thereof as fully as the plaintiff is re()Uired to state the negligence of the defendant in his declaration, and the said motion is granted.
And it hereby is ordered that the defendant be and it hereby
is required to file herein, within thirty days from this date,
said defendant's written statement .of contributory negligence,
if said defendant intends to rely upon the conpage 349 ~ tributory negligence of said plaintiff, or of any
person wbose contributory negligence will be
binding upon the plaintiff, as a defense to this action, which
said statement of contributory negligence shall give the particulars thereof as fully as the plaintiff is required to state
the negligence of the defendant in bis declaration.

J. R.H. ALEXANDER, Judge.
PLEA OF NOT GUILTY.
The said defendant, Highway Express Lines, Inc., by its
attorney, comes and says: That it is not guilty of the premises in this action laid to its charge, in manner and form as
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the plaintiff hath complained. And of this the said defendant puts itself upon the Country.

HIGI-1'VAY EXPRESS LINES, INC.,
By MOORE & ·w1LLIAMS.
November 7, 1944.

MOORE & '\YILLIAl\IS, p. d.
Filed 11/7/44.

E. O. RUSSELL, c. c.
GROUNDS OF DEFENSE.
This day came the defendant by its attorneys, and filed a
statement of the particulars of its grounds of defense herein.

First Defense.
Defendant denies that it or its agent failed to observe and
act upon any of the "duty" or "duties" set forth in County
1, Count 2, Count 3 and Count 4 of Plaintiff's "Declarntion ".
Second Defense.

Defendant denies that any negligence on its·
part or on the part of its agent was the proximate cause of the damages set forth in Plaintiff's
''Declaration''.

page 350

~

Third Defense.

Defendant denies that the estate of Plaintiff's decedent and
her heirs-at-law suffered damages in the aggregate sum of
!fifteen Thousand ($15,000.00) Dollars.

Fourth Defensc.
Defendant denies that Plaintiff's decedent was a passenger on a "certain horse drawn wagon" driven by one .Joseph
A. Kincaid, and on tbe contrary avers that t]1e relationship
existing between the said Joseph A. Kincaid and Plaintiff's
decedent was such as to make the neA"ligence of the said
Joseph A. Kincaid imputable to Plaintiff's decedent.
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Fifth Defense.·
Defendant denies that its motor vehicle struck the said
· wagon with such force and violence as to cause plaintiff's decedent to fall from said wagon.
Sixth Defense.

Defendant denies that its truck struck the deceased, :Margaret C. Fleming, as is alleged in Plaintiff's "Declaration".
Seventh Defense.

The Defendant, through no fault of its own, was not able·
to see that its motor vehicle was overtaking the horse drawn
running gear and hay frames, because of the lack of any reflecting surface of the horse drawn wagon running genr with
hay frames, its position in the road, and the failure of said
wagon to carry any light.
page 351}

Eighth Defense.

The said Joseph A. Kincaid knowingly pe1111itted said horse
drawn wagon to be driven upon the highway without a lighted
lamp or lantern thereon.
Ninth Defense.

The night of ,June 4, 1943, was extremely dark, that the road
was rolling east of tlie place at which the matter and things
complained of by the Plaintiff took place, that this condition
coupled with the glare from the lights of an approaching car
prevented the said unlighted wagon from coming within the
beams of its ligl1ts until it was all but upon said wagon carrying a number of men and women, and that immediately
upon the discovery by the Defendant of the presence on the
· 1·oad of said wagon without light or lights to warn of its presence, Defendant did all that it humanly could to avoid colliding with said wagon by turning to the left and driving to
the south side of said horse drawn wagon.

Tenth Defense.
Plaintiff's decedent was guilty of contributory negligence
which was the proximate cause of the accident in that:
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(1) The said horse-drawn wagon upon which Plaintiff's decedent was riding at the time of the injuries complained of
was not equipped with a lighted lamp or lantern as required
by statute.
(2) Plaintiff's decedent had knowledge of the fact that said
wagon was not equipped with a lighted lamp or lantern, was
therefore aware of the danger and risk involved and by so
1·iding on and in said wagon assumed the risk incident thereto;
(3) Plaintiff's decedent prior to and at the time of the injuries complained of was seated upon the outside
page 352 ~ edge of the wagon in a careless and negligent manner, in that she was seated with her legs crossed
beneath her on the side rail or bo'ard of the frame of the
wagon, and
(4) At the time of the injuries complained of Plaintiff's
decedent was engaged in a joint venture or enterprise with
other occupants of tl1e wagon including the driver, Joseph
A. Kincaid, and she did exercise some control and direction
over Joseph A. Kincaid, the driver of said wagon, in its man!{gement and operation, and the corresponding right and duty
to see that the said wagon was governed and operated in a
lawful manner.

HIGHWAY EXPRESS LINJ,JS
By MOORE & ,VILL~l\IS.
November 7, 1944.

MOORE & WILLIAMS, p. d:
Filed 11/7/44.

E. 0. RUSSELL, c. c.
And afterwards, to-wit: At a Circuit Court held for the
County of Loudoun, at the Courthouse thereof on the 18th
day of December, 1944.

It is orde1·ed that this case be continued and set for trial
January 17th, 1945.
J. R.H. ALEXANDER, Judge.
And afterwards, to-wit: At a Circuit Court held for the
County of Loudoun, at the Courthouse thereof on the 17th day
of January, 1945.
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This cause came on this day to be heard and by consent of
Counsel, it is ordered continued and set for trial on February
5th, 1945.

J. R. II. ALEXANDER, Judge.
page 353

~

REPLICATION TO DEFENDANT'S PLEA OF
NOT GUILTY.

The said plaintiff, as to the plea by the said defendant in
this action pleaded, and ,. .·hereof he hath put himself on the ·
country, doth the like.

STILSON H. HALL,
J. SLOAN KUYKENDALL,
Attorneys for the Plaintiff.
Filed 2/5th, 1945.

REPLICATION TO DEFENDANT'S PLEA OF CONTRIBUTORY NEGLIGENCE, DESIGNATED
AS "TENTH DEFENSE".
The said plaintiff comes and says that plaintiff's decedent,
:Margaret C. Fleming, was not guilty in the manner and form
as the said defendant hath in its plea alleged. And this the
said plaintiff prays may be inquired of by the country.

STILSON H. HALL,
J. SLOAN KUYKENDALL,
Attorneys for the Plaintiff.
Filed 2/5/1945.

REPLICATION TO PARAGRAPH ('1) OF DEFENDANT'S PLEA OF CONTRIBUTORY NEGLIGENCE,
DESIGNATED AS "TENTH DEFENSE".
The said plaintiff comes and says that plaintiff's decedent,
l\Iargaret C. Fleming, was not engaged in a joint venture or
joint enterprise with other occupants of the wagon or with
.Joseph A. Kins11id, the drh-er of the wagon, and that she did
not exercise control and direction over the said .Joseph A.
Kincaid in the operation of said wagon, nor did the said
Margaret C. Fleming, plaintiff's decedent, exercise any control or management over the operation of said wagon upon
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which she was riding, and it was not her duty to
sec that said wagon was controlled and operated
in a lawful manancr. On the contrary the plaintiff docs now aver that in driving and operating said wagon
on the night of June 4, 1943, the said Joseph A. Kincaid was
not the agent of plaintiff's decedent, Margaret C. Fleming,
and that said :Margaret C. Fleming did not own, operate or
control said wagon, but the said Joseph A. Kincaid had exclusive control over the operation of said wagon. And this
the plaintiff prays may be inquired of by the Country.
page 354

~

JAMES C. FLEl\IING,
Administrator of the Estate of Margaret
C. Fleming, Deceased.
State of Virginia,
County of Loudoun, to-wit:
James C. l!..,leming personally appeared before the undersigned authority, a Notary Public, in and for the State and
County aforesaid, in my said County and made oath that tlll~
statements and averments contained in the foregoing replication are true.
Given under my hand this 15th day of January, 1945.
GEORGE F. WEAVER,
Notary Public.
:My commission expires July 19, 1948.
Filed 2/5/45.
And afterwards, to-wit: At a Circuit Court held for the
County of Loudoun, at the Courthouse thereof on February
5th, 1945.
·
The defendant, Highway Express Lines, Incorporated, appeared and filed its plea of contributory negligence, designated
as "Tenth Defense", to the declaration of the plaintiff, and
the defendant also filed its plea of not guilty to said declaration. Whereupon, plaintiff does not tender his replication
to said plea of contributory negligence and the said plea of
not guilty. The plaintiff does now also tender
page 355 ~.his replication to Paragraph (4) of the plea of
contributory negligence wherein it is averred that
plaintiff's decedent was engaged in a joint ventur.e or joint
enterprise with Joseph A. Kincaid and others.
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It is ordered that the plaintiff's replication to said pleas
be filed.
··

J. R.H. ALEXANDER, Judge.
And afterwards, to-wit: At a Circuit Court held for Loudoun County, at the Courthouse thereof on the 5th day of Februa1·y, 1945.
This cause came on tl1is day to be heard and issue having
been joined and of the jury heretofore summoned to appear,
to-wit: L. P. Hickman, Joshua Fletcher, B. W. 1\IcKimmey,
Dyer Gum, W. B: Curtis, S. A. Chamblin, H. R. Wortman,
Lytle J. Baker and C. Frank Riticor, the said L. P. Hickman,
one of the said jurors, having been excused by the Court because of illness, the Court issued a special venire directed to
the Sheriff of Loudoun County to summon L. Clarge Hoge
to appear as juror to try the said cause, he, the said L. Clark
Hoge together with the other eight jurors were duly sworn
on their voir dire and all of the said ~ine having qualified,
the attorney for the plaintiff struck off one and the attorney
for the defendant struck one, the two so struck being C. Frank
Riticor and L. Clark Hoge, .and the seven remaining constituted the jury, to-wit: Joshua Fletcher, B. W. McKimmey,
Dyer Gum, 1V. B. Curtis, S. A. Chamblin, H. R. Wortman and
Lytle J. Baker, who being elected, tried and sworn the truth
of and upon the premises to speak, having partly heard the
evidence and the hour of adjournment having arrived the jury
was dismissed until 10 o'clock Tuesday morning, Fe.bruarv
6th, after being instructed by the Court neither
page 356· ~ to converse with anyone concerning the present
case, nor allow anyone to discuss it in their presence.
J. R.H. ALEXANDER, Judge.
And at another day, to-wit: At a Circuit Court held for
Loudoun County, at the Courthouse thereof, on February 6,
1945.

This day, the Jury herctofore elected tried and sworn to
try this issue returned into Court in pursuance of their ad. journment, and the plaintiff having rested, and the Jury
having partly heard the defendant's evidence, and the hour
of adjournment having arrived, they were dismissed until 10
o'clock tomorrow morning with instructions from the Court
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not to converse with any one conceming the pesent case, nor
allow any one to discuss it in their presence.

J. R.H . .ALEXANDER, Judge.
And at another day, to-wit: At a Circuit Court held for
Loudoun County, at the Courthouse thereof, on February 7,
1945.
This day the jury heretofore electecl tried and sworn to
try this issue returned into Court in pursuance of their adjournment and having fu1ly heard the evidence, and having
received instructions from the Court, and after extended
argument by counsel, withdrew to their room and after sometime returned into Court and do say: ""\Ve, the jury upon
the issue joined find for the plaintiff, James C. Fleming, administrator of Margaret C. Fleming, deceased, and assess
his damages in the sum of $11,000-said sum to be paid as
follows: To James C. Fleming, the surviving husband of
:Margaret C. Fleming, $4,000.00; to. Peggy May Fleming.
daughter of Margaret C. Fleming, $7,000.00. \Vm. B. Curtis,
Foreman."
\Vhereupon the defendant moved orally to set aside the
verdict as being contrary to the law and the evidence and
without evidence to support it; for errors compage 357 ~ mitted by the Court ~n granting· certain instructions offered by the plaintiff over the objection
of the defendant and for refusing to grant certain other instructions offered by the defendant and for the refusal to
admit certain evidence offered by the defendant and the admission of certain other evidence offe1·ed by the plaintiff, it
was ordered by the Court that the defendant be given 10 days
to file bis motion in writing, and this case is continued.
J. R.H. ALEX.ANDER, Judge.
page 358 }

INSTRUCTION NO. 8-Plaintiff.

The court instructs the jury that negligence, as used in the
instructions, is want of ordinary care, and the care, which i!'.I
ordinary care, varies according to the circumstances. Thl•
care which under certain conditions is sufficient to be ordinary
care, under other conditions may not be sufficient. <;treater catition is demanded on the part of a person according· as the
circumstances demand greater caution. He is bound to use
only ordinary care, but he is bound to use sucl1 ordinary care,
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and such ordinary ca1·0 is that care which a man of ordinary
prudence would use under all the circumstances proved in
the care.
INSTRUCTION NO. 9-Plaintiff.
The court instructs the jury that if they sliould find for
the defendant then thev shall return a verdict as follows:
"We, the jury, upon ti1e issues joined, find for the defendant, the Highway gxpress Lines, Incorporated." If they
should find for the plaintiff, then they shall return a verdict
ns follows: "·we, the jury, upon the issues joined, find for
the plaintiff, James C. Fleming, Administrator of l\Iargaret
C. Fleming, deceased, and assess his damages in the sum of
$ .......... , said sum to be paid as follows: To James C.
Fleming, the surviving husband of l\Iargaret C. Fleming,
$ .......... ; to Peggy May Fleming, daugl1ter of :Margaret
.
$ .......... . " '
C• l.'1..--.1 enung,
page 359

~

INSTRUCTION NO. 13-Plaintiff.

The court instructs the jury tlrnt the burden rests upon the
defendant. to prove, by a preponderance of the evidence, that
Margaret C. Fleming· was negligent in the manner in whic11
she seated herself on the wagon, and that her said negligence
was a direct an<l contributing proximate cause ( as defined in
Instruction No. 16) of her death. Before you may believe
that she was negligent in this respect you· must find from a
preponderance of the evidence that under all of the attending circumstances Marg·aret C. Fleming could not, with safety
to herself, have seated herself on the left side of the hay
frames with hQr legs crossed beneatl1 her, as appears from
the evidence in this case.
INSTRUCTION NO. 14-Plaintiff.
The court instructs the jury that Margaret C. Fleming was
not negligent in riding upon an unlighted wagon unless she
had knowledge that said wagon was not equipped with a
lighted lamp or lantern. The burden rests upon the defendant to prove, by a preponderance of the evidence, tllat :Margaret C. Fleming rode upon said wagon with knowledge that
it was not equipped with a lighted lamp or lantern, and that
the absence of a lighted lamp or lantern upon said wagon
was a direct and contributin~ proximate cause ( as defined in
Instruction No. 16) of the collision, resulting in the death of
:Margaret C. Fleming.
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INSTRUCTION NO. 15-Plaintiff.

The court instructs the jury that it is the duty of a driver
o'f a motor vehicle to keep a proper lookout and to use such
case and caution at all times as an ordinarily
page 360 r careful and prudent person would exercise under
the circumstances. Failure of a person to so operate ·a motor vehicle and to exercise such care and caution
is negligence under the law.
Therefore, the court instructs the jury that if they believc>
from the greater weight of the evidence that the driver of
the defendant's truck failed to keep a proper lookout and
to use such care and caution as an ordinarily careful and
prudent person would have exercised uncle 1: the ci rcumstances, and that such failure on the part of the driver of the
defendant's truck to keep such a lookout and to use such cnrc
and caution was the proximate cause of the collision with the
Kincaid wagon, resulting in the death of Margaret C. Flem,
ing, then the plaintiff is entitled to recover, unless it appears
from a preponderance of the evidence that Margaret C. Fleming was guilty of negligence which was a direct and c011trihuting proximate cause of her death.
INSTRUCTION NO. 16-Plaintiff.
The court instructs the jury that by proximate cause is
meant an act which directly produced or concurred in producing the injury. An act may be negligent, but it is not the
proximate cause of the injury, unless the injury was the
natural and probable consequence of the negligent act.
INSTRUCTION NO. 17-Plainti-ff.
The court instructs tl1e jury that it was the duty of the defendant to have equipped its truck, involved in the collision,
with headlights providing an uppe1111ost distribution of light
sufficient intensity to reveal persons and object~
page 361 } at least· three hundred and fifty (350) feet aliead,
and at least one lower non-glaring distribution of'
light of sufficient intensity as to reveal persons and objects
at least one hundred (100) fe~t ahead.
Also, whenever a vehicle approaches an oncomin~ vehicle
within five lmndred (500) feet it. shall be the duty of the operator of such vehicle to use one of tlie lowermoi-t distributions of light so aimed that glaring rays are not projected
into the eyes of the oncoming driver.
·
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INSTRUCTION NO. IS-Plaintiff.
Tlw court instructs the jury that if they believe from th<'
evidence that the plaintiff's intestate, :Margaret C. Fleming,
was riding on the wagon owned by Nan Lin Kincaid and
driven and operated by Joseph A. Kincaid and that she wm:
killed as the result of negligence on the part of the defendant,
and that she wns without negligence on her part which wns a
direct and contributing proximate cause of her clent11, you
shall find n verdict for the plaintiff, even though you may
further believe from the evidence that Joseph A. Kincaid,
who wns driving the wagon at the time was with the knowledge of said decedent guilty of negligence in failing to display proper lights on the wagon, for his negligence, if any,
cannot affect the right of the plaintiff to recover damages,
for his negligence, if any, cannot be charged to !fargaret C.
},leming.
page 362 ~ INST~UCTION NO. 19---Plaintiff.
The Court instructs the jury tliat WilJiam Brack Honeycutt was required to operate the truck in wl1ich he was riding
at a speed neither less nor greater than was necessary to
enable him to. keep l1is V(>hicle under prop<'r control under all
of the circumstances and conditions then existing, and to
protect the life and property of others using the highway at
the time, but at no time to exceed a speed of thirty-five (35)
miles per hour. The care required of i;;aid Honeycutt in regulating the speed of his vehicle is such care as an ordinarily
prudent and carefµl person would have used under all the
circumstances and conditions then existing.
If you believe from a preponderance
the evidence that
said Honeycutt exceeded the speed limit of tliirty-five {35)
miles per hour or if he failed to drive his vehicle at a careful
and prudent rate of speed under nll the conditionf: and circumstances t}wn existing, and that such failure was a direct
and contributing proximate cause of the death of Margaret
C. Fleming, then you shall find a verdict for the p]aintiff,
unless you further believe from a preponderance of the evidence that Marp:aret C. Fleming was guilty of negligence
which was the direct and contributing proximate cause of her
death.

of

page 363 } INSTRUCTION NO. 20-Plaintiff.
The Court instructs the jury that if they believe from the
evidence that ,vmiam Brack Honeycutt, the driver of defend-
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ant's truck, became blinded by the lights of au approaclii-ng
car, then it was the duty of the driver of said truck to exercise such care and caution as was necessarv under all thecircumstances then attending to avoid striking or injuring
other persons using the highway.
If the jury believe from the evidence that the driver of said
truck became blinded by the lights of an approaching car,
and after becoming so blinded failed to exercise reasonable
care under the circumstances then existing, and further believe from the evidence that such failure to exercise reasonable care was a proximate cause of the death of Margaret
C. Fleming, then they should fir.d their verdict in favor of
the plaintiff against the defendant, unless they further believe from the greater weight of the evidence that the plaintiff's decedent, :Margaret C. Fleming, was guilty of negligence, which efficiently contributed to the accident.
INSTRUCTION 1-Defenclant.
The Court instructs the jury that tlte happening of the accident in this case is not in itself evidence of negligence, and
before the plaintiff can recover in this action the burden is
on the plaintiff to prove by a preponderance of the evidence
that the defendant was negligent and that the negli~ence of
the defendant was the or a proximate cause ot the accident.
page 364

~

INSTRUCTION 2-Defendant.

The Court instructs the jury if they believe William Brack
Honeycutt was operating the tru<'k in n careful and prudent
like manner and by the exercise of ordinary care could not
have seen and did not see t11e lrny wagon in time to avoid
bitting the same, then you shall find for the defendant.
INSTRUCTION 3-Defendaut.
The Court instructs the jury tJmt if they believe from the
evidence that Margaret C. Fleming knew that the vehicle in
which sl1e ,vas riding was without lightfl, then it became her
duty to warn Joseph A. Kincaid of such danger; and if
Joseph A. Kincaid after receiving such warning continued
to drive without lights and if the decedent continued to ride
on the wagon with knowledge it had no light snch neg·ligence
of driving the horse drawn vehicle without lights contributed
to or proximately contributed to the accident., then such negligence will prevent a recovery on the part of the plaintiff,
and you shall find for the defendant.
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INSTR{;CTION 5--Defendant.
The Court instructs the jury that if you believe from all the
evidence in this cause that the accident wus solely caused and
brought about by the negligence of Joseph A. Klncaid in the
operation of his horse drawn vehicle without lights at the
time and plaee in question, and if yon further believe that
\Villiam Brack Honeycutt, the driver of the truck, was proceeding in a lawful manner, and was g1.tilty of no negligence,
then you must find for the defendant.
page 365

~

INSTRUCTION 7--Defendant.

The Court instructs the jury if they believe from the evidence that the vision of William Brack Honevcutt was affected by the light of an approaching car and that before and
after his vision was affected lie exercised reasonable care under the circumstances then existing by taking such precautions as in the exercise of ordinary care would not injure
other persons lawfully using the highway, and that l1e could
not avoid tl1e collision after he saw or should have seen the
horse drawn wagon, then you shall find for the defendant.
INSTRUCTION (>-OFFERED BY DEFENDANT AND
REFUSED.
11:
.
The Court instructs the jury that if you believe :Margaret
C. Fleming had a voice in the management and direction of
the horse drmvn vehicle and if the snid horse drawn vehicle
was without lights which are required by law, then Margaret
C. Fleming was guilty of neg-ligence ns n matter of law in riding in a ,,chicle without lig·bts i and if you find that this negligence was the proximntc or a contributing cause to the accident, then you slmll find for the defendant.
page 366

~

MOTION TO S~T THE VERDICT OF THE
.JURY .ASIDE.
The defendimt, Highway Express Lines, Inc., moved the
Court to set aside the verdict of tlie jury ,vhich tried the is~
sues joined in the abowi matter and to grant to the defendant
a new trial on the grounds that the verdict reached b,• the
aforesaid jury as of Fehruary 7, 1945, is contrary to the law
nnd the evidence and without evidence to supp!)rt it for the
following reasons :
(1) In the case at bar, the form in which the questions were
directed by counsel for the plaintiff to l\fr. William B. Gibson,
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a witness of the defendant, concerning his employment by the
Maryland Casualty Company carrying liability insurance on
the truck involved in this accident was clearly offered for
the purpose of influencing the jury to the effect that tl~e insurance company and not t.be defendant would pay any Judgment which they the j1iry might render. This information
elicited from Mr. ,vnliam B. Gibson, over the protest of
counsel for the defendaut and exceptions duly noted thereon
by said counsel, was wholly irrelevant and prejudicial to the
rights of the defendant. The jury upon being informed that
the defendant carried Jiabilitv insurance tendered to render
them less careful than tl1ey ,rnnld otherwise have been, because the question of liability depended upon the fact of negligence; and not upon the motives or influences which may
have brought about tbe verdict of the jury.
(2) The admission of testimony, over the objection of connsel for the defendant, tending to prove the manner in which
the Highway Express Lines truck was being drivc>n at Goose
Creek about One (1 mi.) Mile from the place of acl'ident.
(3) The ruling of the Court which refused to
page 367 ~ allow the defendant to show: (a) that. the conditions existing at the time of an experiment of
the accident or a reconstruction of the same. conducted bv it,
acwere substantially the same as those obtaining when
cident happened, and (b) the result of the experiment.
( 4) The refusal of the Court to grant instruction No. 6
tendered by the defendant.
(5) The damages found by the jury were excessive.
(6) The evidence relied upon to sustain the verdict was
not credible evidenee, the verdiet is plainly wrong and without evidence to support it, and the verdict as rendered by the
jury is a plain deviation from right and justice.

the

Respectfully submitted

HIGHWAY EXPRESS LINES, INC.,
. By MOORE & ,vrLLIAMS.
MOORE & "WILLIAMS, p. d.
Berryville, Virginia,
February 16, 1945.
Filed Feby: 16th, 1945.

E. 0. RUSSELL c. c.
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And afterwards, to-wit: At a Circuit Court
held for the County of Loudoun, at the Court
House tllcreof on the day and year first herein aforesaid.

This matter came on to be heard upon the motion of the defendant filed in writing to set aside the verdict for $11,000.00
heretofore returned against it by the jury in this case, and
the Court after hearing agreement by counsel on the said
written motion and lmving fully considered the same and being of the opinion that. th~ said written motion should be
overruled, it is, therefore, adjudged and ordered that the
said written motion of the defendant to set aside the said
verdict be and the same hereby is overruled and denied, to
which action of the Court in overruling the said motion the
said defendant., by counsel, excepted.
It is further ordered that the plaintiff recover of the defendant the sum of $11,000.00 with interest from February
7th, 1944-said sum to be paid as follows: To ,James C.
Fleming the surviving husband of :Margaret C. Fleming
$4,000.00; to Peggy I\Iay Fleming, daughter of Margaret C.
Fleming $7,000.00, and costs in this behalf expended, being
the amount fixed by the said jury in its verdict in the behalf
of the plaintiff heretofore returned in this case, to which action of the Court in entering final judgment in the amount
aforesaid the defendant by counsel excepted.
And thereupon the defendant indicated its intention of
applying to the Supreme Court of Appeals of Virginia, for a
writ of error and snpersedeas to the said judgment and the
defendant moving the Court for a suspension of said judgment and a stay of execution thereon for a period of four
months in order to permit its petition to be filed for the purposes aforesaid.
page 369 ~ It is, therefore, adjudged and ordered that the
execution of the Paid judgment be ancl the same
is I1ereby suspended for a period of four months from the
date this order is entered, upon condition, however, that the
defendant, or some one for it, enter into bond before the
Clerk of this Court in the sum of Five Hun<lred DoJlars with
approved security, conditioned as the law directs, within fifteen days from the entry of this order, February 27, 1944,
and upon the further condition that the defendant present its
Bill of Exception within 60 days from the entry of this order.
And this order is final.

J. R.H. ALEXANDER, ,Judge.
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BOND.

KNO\V ALL l\IEN BY THESE PRESEXTS, That we,
Highway Express Lines, Inc. and )Iarylaud Casualty Co.,
by John Allen Johnston, atty. in fact are held aud firmly
bound unto the Commonwealth of Virginia in the sum of Five
Hundred ($500.()0) Dollars to the pa)~ment of which we bind
ourselves, oµr heirs and personal represPntatives, jointly and
severally, firmly by these presents. \Vitness our hands and
seals this. 9th day of March, 1945. We hereby waive our
homestead exemption as to this obligation.
THE CONDITION OF THE ABOVE OBLIGATION IS
SUCH, That whe1·eas in the Circuit Court of Loudoun County
held on the 7th day of Fe.brnary, 1945, in a certain suit pending in the said Court between .Tames Fleming, administrator
of l\Iargaret C. Fleming, plaintiff, and Highway Express
Lines, Inc., defendant, a judgment was entered for the said
Plaintiff; and, whereas, on the 27th day of Febpage 370 ~ · ruary, 1945, the said Court, in order to allow the
said defendant in said snit to apply for writ of
error, appeal and supersedeas to the Supreme Court of Appeals of Virginia, from the said judgment, made an order
in the instance of the said defendant suspending the execution of the said Hig11way Express Lines, Inc., or some one
for it enter into bond before the Clerk of this Court in the
penalty of Five Hundred ($500.00) Dollars, with surety to
be approved .bY said Clerk, and conditic;med according to. law
within fifteen days from the date of this order.
And whereas~ it is the intention of the said defendant to
present a petition for a writ of error, app('al and supersedeas
from the said judgment:
Now, therefore, if the. said Highway Express Lines, Inc.,
shall perform and satisfy tl1e said judgment, nncl pay all
damages, costs, and fees which may be awarded against oi·
incurred in the Appellate Court, in. case the judgment be affirmed in whole or in part, or the writ of error or appeal be
dismissed or in case a writ of error be refused or not petitioned for within the time prescribed by law, then this obligation to be void, otherwise to remain full force and virtue. _
•

1

'

•

'

HIGH\VAY EXPRESS LINES
By ,JAS. P. CLARK
President.

(Seal)
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Attest:
M. LAWRENCE DAILY
Secretary
( (Seal) ) ·
MARYLAND CASUALTY CO~CPANY
By JOHN ALLEN JOHNSTON
Atty. in fact (Seal}

((Seal))
page 371 ~

Executed in the presence of E. O. Russell Clerk,
in my office., as to the sufficiency of its estate as
security to the above bond this 9 day of March, 1945.
E. O. RUSSELL, Clerk.
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In the Circuit Court of Loudoun County, Virginia:

James C. Fleming, Administrator of Margaret C. Fleming·,
Deceased

v.
Highway Express Lines, Inc.
BILL OF EXCEPTION NO. L
Be it remembered that the trial of this case after the introduction of all the evidence~ th<.' testimony and other incidents
of the trial; all as shown in the stenograpltic report which
have been made a part of the record in this case, and after
the jury had been instructed and after argument of counsel,
the jury retired to their room and subsequently returned to
the Courtroom and rendered the verdict as follows:
""\Ve, the jury, upon the issue joined, find for the plaintiff,
James C. Fleming, Administrator of Margaret C. Fleming,
Deceased, and assess his damages in the sum of $11,000.00,
said sum to be paid flS follows: To James C. Fleming, the
surviving husband of :Margaret C. ],leming, $4,000.00; to
Peggy May Fleming;, daughter of l\fargaret C. Fleming,
$7.,000.00. "William B. Curtis, Foreman.''
Thereupon the defendant, Highway Express Lines, Inc.,
moved tlle Court to set aside tlrn verdict against it and to
grant to the defendant a new trial on the grounds that the
verdict reached by the jury as of February 7, 1945, is contrary to the law and the evidence and witl10ut evidence to
support it.

276

Supreme Court of Appeals of Virgima

The said motion to set aside the verdict ancl grant a new
trial was continu,:,d to the 27th day of February,
pag-e 373 ~ 1945, and the Court having heard argument on
the written motion of the defendant "Motion to
Set the Verdict of the .Tury Aside'', which is made a part of
this record and is as follows:
"The defendant, Highway Express Lines, Inc., moves the .
Court to set aside the ,·erdict of the jury which tried the issues joined in the above matter and to grant to the defendant
a new trial on the grounds that the verdict reached by the
aforesaid jury as of Fehrnary 7, 1945, is contrary to the law
and the evidence and without evidence to support it for the
following reasons :
(1) In the case at bar, the form in which the questions
were directed by counsel for the plaintiff to Mr. ·wmiam B.
Gibson, a witness of the defendant, ~oncerning his employment by the 1Iarylaud Casualty Company carryng liability
insurance on the truck involved in this accident was clcarlv
offered for the purpose of influencing; the jury to the effect
that the insurance company and not the defendant would pay
any judgment which they, the jury, might render. This information elicited from Mr. "\Yilliam B. Gibson, oYer the protests of counsel for the defendant and exceptions duly noted
thereon by said counsel, was wholly irrelevant and prejudicial
to the rights of the defeudant. The jury upon being informed ·
that the defendant carried linbilitv insurance tended to render them less careful than they ,voulcl otherwise have been,
because the question of the liability depended upon the fact
of negligence; and not upon thP, motives or influences which
may have brought about the verdict of the jury.
(2) The admission of testimony, OYer the objection of counsel for the defendant, tcmdiug to prove the manner in which
the Highway Express Lines tmck waR being driven at Goose
Creek about one (1 mi.) Mile from the place of the accident.
(3) The ruling of the Court which refused to allow the
defendant to show; (a) that the conditions existing at the
time of an experiment of the accident or a reconstruction of
the same, conducted by it, were substantially the same as ·
those obtaining when the accident l1appmed 1 and (b) the result of the experiment.
( 4) The refusal of the Court to grant Instruction No. 6
tendered by the c}efcndant .
. (5) The damages found by the jury were excessive.
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(6) The evidence relied npon to sustain the
page 374 } verdict was not credible evidenee, the verdict is
plainly wrong and without evidt'nce to support
it., and the verdict as rendered hy the jury is a plain deviation
from right and justice.''
And the Court ·did on the 27tl1 day of Februm·y, 1945, overrule the aforesaid motion and rendered final judgment in
favor of the plaintiff against the defendant, Highway Express Lines, Inc., on the verdict, to which act.ion of the Court
the defendant, Highway Express Lin('s, Inc., duly excepted;
and the defendant tenders this, its Bill of Exceptions No. 1,
and prays that the same may be signed, sealed and saved to
it, and made a part of tlle reeord in this case, which is accordingly done.
Given under my hand and seal this 12th day of April, 1945. ·

.J. R. H. ALEXANDER,· Judge (Seal)
BILL OF EXCEPTIONS NO. 2.
Be it remembered that, upon tl1e trial of the r.ase before the
jury, the witness, 1Villiam B. Gibson 1 after being duly sworn,
on his cross examination from page 275 througl1 page 281 of
the transcript of the evidence, was questioned in tl1e manner
and form as sl1own by said transcript of cvidenre as is ·herein
set forth:
"By Mr. Kuykendall:
. Q. Mr. Gibson, do you lrnve any interest in the outcome of .
this litigation Y
A. No, sir.
Q. You have none?
A. No, sir.
page 375 } Q. Are you inter<.>sted in seeing that a verdict
is returned by this jury in favor of the defendant, t11e Highway Express Lines?
A. I am only interested in seeing that a verdict is returned
in accordance with the facts of tl1e case, 1fr. Kuykendall.
Q. And you lrnve no interest at all in the outcome?
A. No, sir. It does not affect my financial status at all.
Q. May I inquire, then, why you were interviewing n11 of
these witnesses, if you have no interest in this matter?
A. I was interviewing the witnesses on behalf of tho Highway Express Lines.
.
Q. On behalf of the Highway Express Lines?
A. Yes, sir.
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Q. Are you emplored by the Highway Express Lines t
A. No, sir.

Mr. Kuykendall: Now, if your Honor please, I would like
to take this matter up with the Court, if I may, before going
any further.
The Court: Exclude the jurors.
(The following proceedings were had out of the presence
of the jury:)
Mr. Kuykendall: If your Honor please, I am fuHy conscious of the holding of our Court that it is improper, and I
do not want to get before this jury improperly tho fact that
there is an insurance company covering the loss of the de. fendant. But here is a witness that has been put on to contradict material statements made by our witnesses. He bas
stated that he has no interest in this matter, and that he was
getting this information for the Highway Express Lines. In
fact, he represents the Maryland Casualty Company, who
carry the liability and insurance for the Highway l!Jxprcss
Lines, and I tl1ink that that does prove an indicated. interest,
and I ask your Honor's judgment as to whether we should
be permitted to ask him· specifically whether be does represent
an insurance company, the company carrying this loss. It
is a p«;!cuuiary interest, and his company is directly concerned
with the outcome of this.
The Court: What do you gentlemen have to say about
iU
page 376 ~ l\Ir. Moore: His statement, if your Honor
please, was to the effect that it did not mean one
cent to him one way or the other. That was the answer he
made to the question propounded by counsel.
The Court: I don't want to get anything before this jury
that ought not get there, but I think wh<'n a witness is offered
here that the other side is entitled to know what his interest
is, and regardless of whether or not he is employed by an
insurance company it becomes material as affecting the credibilitv to be attached to his testimonv.
Now, of course, that kind of evidence has been ruled out
by the Court of Appeals, but it has been on the ground that
it was immaterial and irrelevant. But it does berome material and relevant when the insurance company offers a witness here before the jury~ so I am going to let you pursue that
subject if you can show the Court that you have evidence that
will substantiate your position.
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Mr. Moore: ·what is llis position?
The Court: His position is that this witness is an employee
of the l\Iaryland Casualty Company, who carries tho insurance on this vehicle and would have to pay a•y judgment that
might be rendered ht">re. Now, if he ·can prove that, I think
they are entitled to do it, sir.
Mr. Kuykendall: I am willing, if these gl"'ntlemen are, to
keep the question about insurance out, if be wnnts to state
that he is interested in the result, and let it stand at that. I
don't want any improper things to go into the record either,
I will be very frank to say. But I think that he is interested,
and if he wants to state he has an interest, I am willing to
let it go at that.
l\Ir. ,vmiams: May you be more definite in what you
mean?
:Mr. Kuvkendall: If he has anv financial interest.
l\fr. ·wfmams: I think Mr. i{uvkendall should be more
specific in wl1at he means.
~
·The Court: He says he is prepared to prove that this witness is an employee of the Maryland Casualty Company and
was investigating this matter for them when he secured this
testimony that was given here.
:Mr. l\foore: Of course we know that if he brings that out
it is a preju<licial error.
page 3i7 ~
The Court: He could not bring it out as an
• original proposition, but where you offer a witness to be passed upon before this jury he is entitled to know
what the interest of that witness is, and I think then it becomes material testimony.
l\Ir. Moore: ,vm vour Honor then indude that it will be
proper for l1im to ask him whether or not he had these conferences in the capacity of an adjuster for the insurance company!
The Court: Yes.
Mr. Moore: All right.
The Court: Of course I expect any argument in this case
to be limited to that point.
(Proceedings were continued in the presence of the jury,
as follows:)
By Mr. Kuykendall:
Q. M:r. Gibson, you obtained tl1ese statements, did you not,
from these witnesses, for tl1e use and benefit of your employer?
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Mr. ·wmiams: l\Iay it please the Court, the Court hns our
exceptions 1
The Court: Yes.

A. I don't know whether it was for the use and benefit of
my employer any more than it was for the Highwny Express
Lines.
Q. Did you obtain them for the use and benefit of your
employer7
A. I obtained them and sC'nt the information I obtained to
my employer, yes, sir.
Q. And you are here today representing your employer,
are you noU
The Court: I do not think that that is in line.
Q. When you obtained these statements from these witnesses, by whom were you employed I/
A. I was on a salary which was b(;:ing paid by the Maryland
Casualty Company.
Q. And were you representing that company at the time_
you obtained these statements 1
A. No., I believe, in my own personal opinion, I would say
I was representing the Highway Expres~ Lines.
page 378 ~ Q. Why were yon obtaining these statements
•
for the Highway Express Lines 7

The Court: Don't beat around thn bush, Mr. Kuykendall.
Go ahead and ask him the question, and fot's get it over
with.
Q. Were you representing the Muryland Casualty Company at the time you obtained these statements, and did you
obtain them for it?
A. I was working· for the Maryland Casualty Companv at
that time, and I forwarded the information I obtained to· my
employer.
Q. And your company has insured this loss, has it not?
A. They carry insurance.
Q. On the Highway Express Lines?
A. On the trucks owned by the Highway Express Lines.
Q. And your company is directly interested in the outcome
· of this litigation 'l
The Court: I think that is n matter on which th') jury can
·
draw its own conclusion.
Mr. Moore: I move that tliu.t question be stricken.
Mr. Kuykendall: I will withdraw the question, then.
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By Mr. Kuykendall:
Q. You do, then, no doubt, :Mr. Gibson, have an interest in
the outcome of this litigation 7
A. No, sir. It docs not affect my one way or the other so
far as my financial status is concerned, or so far as anything
out of my pocket or in any other way.
Q. You are interested in the result of this because your
company is interested in it, are you noU
A. The company I represent, l\fr. Kuykendall, is interested
in seeing that justice is done. They want the facts secured,
and only the facts, and the facts presented to them and, if
necessary, to the Court.
Q. But you are interested 7
A. To that extent.''
page 379 }

The foregoing examination was excepted to by
counsel for the defend ant as disclosed by the
transcript of the evidence in this case and tendered this Bill
of Exception No. 2, and prayed that the same may be signed,
sealed and saved to it, and made a part of the record in this
case, which is accordingly done.
Given under my hand and seal this 12th day of April, 1945.

J. R. H. ALEXANDER, Judge (Seal)
BILL OF EXCEPTION NO. 3.
Be it remembered that upon the trial of the case before the
jury, the witness, Kenneth Lambert., after being duly sworn
on direct examination commencing on page 145 through page
149 of the transcript of the evidenre was asked the following
questions by the plaintiff's counsel:

"Q. Was your attention attracted to this vehicle as it came
across the bridge 1
A. It was runningMr. ,vmiams: May it please the Court, I object to testimony he is going to give ns to the speed of this vehicle two
or three miles awav from the scene of the accident.
The Court: Half a mile, tl1e testimony was.
l\Ir. ,Yilliams: Courts have passed upon that in Butler
against Greensberg, that they cannot testify to the speed
of a car at tllat distance away from the scene of the accident.
:Mr. Kuykendall: It is not remote. It is very close to the
scene and point of the accident, and the time and place, and
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I am going to connect it up to show that the speed was not
diminished any, as far as that is concerned.
· The Court: I do not recall the citation you menpage 380 ~ tion, Mr. ,vmiams. If you want to produce that,
I suggest that you take an adjournment now, and
if you will give me a reference to it I will look it up.
l\Ir. ·wmiams: All right, sir; I have the reference.
The Court: I think we will suspend then for the day.

· The Court: :Mr. Williams, I think your objection goes more
to the weight of the testimony than to the admissibility of it,
so I will admit it and the jury can attach such weight as they
think it is entitled to.
Mr. Williams: l\fay it please the Court, may we note an
exception to it, because of intervening circumstances which I
think will be shown between the time the witness saw this
truck and the time of the accident.
The Court: That would still go to the weight of it, would
it noU
Thereupon
· KENNETH LA l\IBERT
was recalled as a witness by counsel for the Plaintiff and, having been previously sworn, was examined further and testified as follows:
DIRECT EXAMINATION (Resumed).
By l\Ir. KnykendaII:
Q. Do you remember the question 1
(The reporter read the pending question, as follows: 'Q.
,vas your attention attracted to this vehicle as it came across
the bridge 1')
The Court: The question is, 'Was your attention attracted
to this vehicle as it came across the bridge 1'
A. Yes, sir; my attention was attracted to the vehicle as it
came across the bridge.
Q. How was it attracted f
A. It was running-, I thought, at a high rate of speed.
Q. How did you determine that 7
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A. Well, when a motor runs real fast it has a
different sound to it; it hums, and it was running
fast enough to hum, sir.· .
Q. Did you ,vait until this Highway Express truck crossed
the bridge and started up the. hill before backing out to come
on back to Leesburg?
A. Yes, sir.
Q. How soon after this truck passed you did you back away
from the Tavern and start toward Leesburg?
.
A. Just as soon as it got by.
Q. Did you see the truck any more after it pulled away
from you down there at the Tavern?
A. I saw the lights as it was going up-there is an incline
all the way, and I could just see the lights as it went on up
the road.
Q. "\Vhen it went over that hill just this side of the Tavern,
did you sec the truck any more until after the collision?
A. No, sir.
·
Q. You drove back from the Tavern toward Leesburg im,
mediately ufter the truck passed, did you not 1
A. Yes, sir.
Q. At about what rate of speed did you drive?
.
A. ,vell, I guess I was driving about 35 or 40 miles au
hour.''
page 381

~

.

To the foregoing examination counsel for the defendant
excepted as disclosed by the record and tenders this its Bill
of Exceptions No. 3, and prays that tlie same may be signed,
sealed and saved to it and made a part of this record in this
case, which is accordingly done.
Given under my hand and seal this 12th day of April, 1945.
J. R. H. ALEXANDER, Judge. (Seal)
page 382

~

BILL OF EXCEPTION NO. 4.

Be it remembered thnt upon t11e trial of this case before
the jury the witness, William B. Honeycutt, after being duly
sworn, on his direct exnmination commencing on page 294
through 296 of the transcript of the evidence was asked tbe
following questions by the defendnnt 's counsel:

"Q. 1Ir. Honeycutt, in the first part of November, 1944,
did you go to tbe place of this scene of the accident with this
same truck in the company of Mr. Du Cellier?
A. Yes, sir.
.
Q. What was the atmospheric condition of that night!

.

•
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A. The atmospheric condition 1
Q. Yes.
A. It was clear.
Q. ,v as any moon shining 1
A. No, sir.
Q. What was the condition of the road 7
A. It was dry.
Q. Did you attempt then and there to reconstruct this accident i/
A. I was trying to show Mr. Du Cellic1· the place where it
happened, yes, sir. ·
Q. You have seen certain photographs introduced in evidence here. Did you have those photographs with you that
night 1
A. No, sir, I did not.
Q. Do you recall looking at those photographs that night?
A. No, sir.
·
Q. Did you look over the ground, fixing the point· of contact, as you call iU
page 383 ~ A. Yes, sir.
Q. Then wlmt did you proceed to do?
A.
e taken the truck back up the road, and we came down
the same grade, and we waited to catch a car going east, this
way (indicating). The truck was headed this way. A man
stood in the road-

,v

Mr. Kuykendall: If your Honor please, I object to this witness detailing his experiment until they prove the same con.
clitions existed, he was confronted with the same objects, that
the same situation entirely existed there, that the car travelling east was in the same positfon, that he fixed tlie exact position of the wagon in tlie road at ·the time. He is trying to
demonstrate an experiment to this jury which does not comply with the requirements of the law. You have to have
everything the same as it existed at that time.
Mr. ,villiams: If it may please the Court, the only thing
which I believe this witness has testified to, the only condition that could be different, there was not a wagon in the
road, where this man believed the point of the wagon was.
He will, of course, testify what the object was that was there.
:Mr. Kuykendall: Mr. Williams, be l1as not stated where
the wagon was.
Mr. Williams: I have asked him, and I think the record
will show.
·
Mr. Kuykendall: Let him testify. We do not know where
tl10 wagon was with reference to this experiment.
Mr. ,vmiams: He bas ttstified to that.
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Mr. Kuykendall! I do not recall that ~e fixed a definite
spot.
Mr. ,villiams: He has fixed the wagon. He certainly would
.be in a bettei· position than anyone else to know where he
believed the wagon was.
The Court: I think it is a little risky. The question of
lights for instance. I sustain the objection and you can note
an exception.
Mr. Williams: Yes, sir.
The Court: The position lie was dealing with there was
immovable and not subject to change. There is too much
chance of difference in opinion there."

page 384 }

The last foregoing question propounded to the
witness for the defendant on direct examination
by the defendant and further questioning concerning the experiment until similarity of conditions were proven upon objection by counsel for the plaintiff, was disallowed by the
Court and the defendant excepts and tenders its Bill of Exceptions No. 4, and prays tllat the same may be signed, sealed
and saved to it and made a part of the record in this case,
which is accordingly done.
Given under my hand and seal this 12th day of Apr.iJ, 1945.

J. R.H. ALEXANDER., Judge. (Seal)
BTI.JL OF EXCEPTIONS NO. 5.
Be it remembered that at tlie trial of this case and after
both sides Imel introduced all their evidence before the jury,
the defendant further to maintain tlie issue upon its part
submitted to the Court and counsel for the plaintiff, in writing, Instruction No: 6, and moved the Court to read said instruction to the jury as the Court's charge upon the law of
this case and which said Sixth instruction is in words and
figures as follows:
"The Court instructs the jury that if you believe l\Inrgaret
C. Fleming had a voice in the management and direction of
the horse drawn vehicle and if the said horse drawn vehicle
was without lights, which ar.e required by law, that Margaret C. Fleming was guilty of negligence as a matter of law
in riding in a vehicle without lights; and if you find that this
negligence was the proximate or contributing cause of the
accident, then you shall find for the defendant.''
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page 385 }

The foregoing instruction requested by the defendants was denied and the defendant excepted,
and in order to save the defendant the benefit of its exceptions to the ruling and action of ·the Court in refusing to read
said instruction to the jury, this, the defendnnt 's Highway
Express Lines, Inc., Bill of Exceptions No. 5, is signed, sealed
and saved to it and made a part of the record in this case.
Given under my hand and seal tliis 12tl1 day of April, 1945.
J.

R: H. ALEXANDER, Judge.

(Senl)

page 386 } In the Circuit Court of Loudoun County, Virginia.
James C. Fleming, Administrator of Margaret C. Fleming,
Deceased,

v.
Highway E:l\.-press Lines, Inc.
This 12th day of April, 1945, came again the parties by
their attorneys and the defendant, Highway Express Lines,
Inc., tendered the stenograpl1ic report of the testimony and
other incidents of the trial of this case with the original Exhibits Nos. l, 2, 3, 4, 5, 6, 7, 8 and 9, and each marked "Teste:
,J. R. H. Alexander, Judge," and tendered its Bills of Exceptions Nos. 1, 2, 3, 4, and 5; the Court does this 12th day
of April, 1945, order the said stenographic report of the testimony, the said exhibits and instructions given and refused
and the said Bills of Exceptions to be made a part of the
t·ecord in this case, for it has duly appeared to the Court that
the plaintiff had been given proper notice in writing of the
time and place of tendering said papers and the entry of tliis
order.
J. R.H. ALEXANDER, Judge. (Seal)
page 387

~

In the Circuit Court of Loudoun County, Virginia:

James C. Fleming, Administrator of :Margaret C. l!,leming,
Deceased

v.

Highway Express Lines, Inc.,
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JUDGE'S CERTIFICATE.
I, J .. R. H. Alexunder, Judge of the Circuit Court of Loudoun County, Virginia, who presided over the foregoing trial
of James C. Fleming, Administrator of Margaret C. Fleming,
Deceased, v. Highway Express Liiws, Inc., a corporation chartered under the laws of the State of Delaware, at Leesburg,
Virginia, from February 5th through February 7~ 1945, do
certify that the foregoing pages numb~red 12 through 371
is a true and correct copy and report of all the evidence, all
of the instructions offered, granted and refused by the Court,
and other incidents of i-aid trial of the said cause witq the
objections and exceptions of the respective parties as therein
set forth, as disclosed by the transcript of the record, all of
which are made a part of this .record.
As to the original Exhibits introduced in evidence, as shown
by the foregoing stenograp11ic report, to-wit: Exhibit No. 1
being a photograph looking west; Exhibit No. 2 being a photograph looking west; Exhibit No. 3 being a photograph closeup of the skid marks; Exhibit No. 4 beiug a photograph looking cast; 'Exhibit No. 5 being a photograph of the hay wagon;
Exhibit No. 6 being a photograph of the hay wagon; Exhibit
No. 7 being a plat identified by the witness, Walpage 388 } ker l\IcC. Bond; Exhihit No. S being a photograph
of tlie Highway Express Lines truck; and Exhibit
No. 9 being a photograph of the Highway Express Lines
truck; all of which have been authenticated by my signature
for the purpoes of identification, it is agreed by the plaintiff
and the defendnnt that thev Hhall be transmitted to tbe Supreme Court of Appeals of Virginia as part of the record in
this cause in lieu of certifying· to the said Court copies of
said Exl1ibits.
And I do certify that attornl?ys for the plaintiff, James C.
Fleming, .Administrator of l\forgar~t C. Fleming, Deceased,
had reasonable notice in writing given by the defendant,
Highway Express Lines, Inc., of the time and place when the
foregoing report of tbe testimony, exhibits, instructions, exceptions aucl other incidents of t11e trial would be tendered
and presented to the undersigned for signature and authentication.
Given under my hand tllis l 2th day of April, 1945, within
sixty (60) days after the entry of the final judg·ment in said
cause.
.T. R. H. ALEXANDER, Judge (Seal)
Circuit Court of Loudoun County,
Virginia.
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Missing.
In the Circuit Court of Loudoun County, Vir-

ginia:
James C. Fleming, Administrator of l\Iargai:et C. Fleming,
Deceased

v.

Highway Express Lines, Inc.,

CLERK'S CERTIFICATE.

I, E. 0. Russell, Clerk of the Cil'cuit Court of Lo\ldoun
County,· Virginia, do hereby certify that the foregoing report
of tllC testimony, exhibits, instruction~, exceptions and other
incidents of the trial in the case of James C. Fleming, Administrator of :Margaret C. Fleming, Deceased, v. Highway
Express Lines, Inc., together with original Exhibits tllerein
referred to, all of which have been duly authenticated by the
Judge of said Court, were lodged and filed with me as Clerk
of said Court on the 12th day of April, 1945.
E. O. RUSSELL,
Clerk of the Circuit Court of Loudoun
County, Virginia.
page 391
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In the Circuit Court of Loudoun County, Virginia:

James C. Fleming, Administrator of Margaret C. Fleming

v.

Highway Express Lines) Inc.
· To J. Sloan Kuykendall and
Stilson H. Hall,
Attorneys for Plaintiff.
Take notice that on the 11th clay of April, 1945, at the office
of J. R.H. Alexander, ,Judge of the Circuit Court of Loudoun
County, Virginia., in the Court Honse Building of the Town of
Leesburg, Virginia, heb>:reen tlle hours of 11 :00 o'clock A. l\L,
ancl 5 :00 o'clock P. M., of that date, we will present to the
said Judge for signatures certificate of exception in the case
styled James C. Fleming, Administrator of l\Inrgaret C.
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Fleming, v. Highway Express Lines, Inc., recently pending
in the Circuit Court of Loudoun County, Virginia.
HIGHWAY EXPRESS LINES, INC.3
By MOORE & "WILLIAMS,
Attorneys.
Service of the fore going notice is hereby accepted this 30th
day of Mai·ch, 1945.
STILSON H. HALL
Of Counsel for James C. Fleming,
Administrator of Margaret C. Fleming.
page 392 } In the Circuit Court of .Loudoun County, Virginia:
Jame~ C. Fleming, Administrator of Margaret C. Fleming

v.

Highway Express Lines, Inc.,
To J. Sloan Kuykendall and
Stilson H. Hall,
Attorneys for Plaintiff.
Take notice that on the 11th day of April, 1945, at the hour
of 11 :00 o'clock A. M., we will apply to the Clerk of the Circuit Court of Loudoun County, Virginia., at the Clerk's Office
of said Court in the Town of Leesburg, Virginia, for a transcript of the record in the case styled James C. Fleming, Administrator of Margaret C. Fleming v. Highway Express
Lines, Inc., pending in said Court·
And we will also apply for n certificate certifying the record
and certifying that the '.!}Otice was given to you at the time
and place of application for the transcript and certificate as
set forth in Section 6339 of the Code of Virginia.
RespectfulJy,
HIGHWAY EXPRESS LINES, INC.3
By MOORE & WILLIAMS,
Attorneys.
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Service of the foregoing notice is hereby accepted this 30th
day of March,. 1945.
STILSON H. HALL
Of Counsel for James C. Fleming,.
Administrator of l\fargaret C. Fleming·•.
page 393
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In the Circuit Court of Loudoun County, Virginia:

James C. Fleming, Administrator of Margaret C. Fleming,.
Deceased

v.

Highway Express Lines, Inc.,.
State of Virginia:
County of Loudoun:
I, E. 0. RusseU, Clerk of tl1e Circuit Court of Loudoun
County, Virginia., do certify that the foregoing is a true and
complete transcript of the record in the aforementioned case
of James C. Fleming, Administrator of l\Iargaret C. Fleming,
·
Deceased, v. Highway Express Lines, Inc.
I further certify that the notice requh·ed in the case of an
appeal was duly made by counsel for appellant to counsel for
the appellee, and also that reasonable notice of the time and
place at which Bills of Exceptions were tendered to the Court
with accompanying copies thereof, was duly given to counsel
for the appellee.
I further certify tl1at in lieu of the suspending bond required qf tlie appellant by the order entered February 27,
1945, the appellant executed, within the time presr.ribed, a
bond in the penalty of $500.00, conditioned as required for a
supersedeas in Section 6351 of the Code of Virginia.
Given under my. hand thiR 17 day of April, 1945.

E. 0. RUSSELL~
Clerk of the Circuit Court of Loudoun
County, Virginia.
Fee for this record $57.05.
A Copy--Teste:
M. B. WATTS, C. C.
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