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IN THE

Supreme Court. of Appeals of Virginia
AT RICHMOND.

Record No. 3257
COUNTY OF FAIRFAX, ET AL., Appellants,
versus
L. W. PARKER, Appellee.

ON APPLIC-!\.TION FOR APPEAL.

PETITION FOR APPEAL WITH BRIEF IN SUPPORT.

To the Honorable the Justices of the Supreme Court of Appeals:
The petition of the County of Fairfax, a body politic and
The Board of Supervisors of Fairfax County, a body corporate, respectfully shows that they are aggrieved by a final
decree of the Circuit Court of Fairfax County, Virginia, entered on the 19th day of March, 1947, dismissing the suit instituted by the petitioners against L. W. Parker to enforce
the zoning ordinance of the County, and they now seek an
appeal tQ that decree (Tr., p. 10). Accompanying this petition is a certified transcript of the record in the cause as
·w:ell as a supporting brief.
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PRELIMINARY STATEMENT.

The issue was the validity of the zoning ordinance of Fairfax County; it was tendered by demurrer to the petitioner's
bill. Generally the grounds of the demurrer were that the
ordinance offended the due process clauses of the Virginia
and Federal Constitutions and exceeded the statutory grant
of power to the Board of Supervisors.
2•
*Particularly and principally, the invalidity of the
ordinance was urged on the ground that it prohibited,
instead of regulated, the use of property, in that its provisions excluded all uses save those enumerated, thus making the exclusion too broad. The argument was that the
ordinance ·must name the proscribed uses, leaving all others
available, instead of naming the permissive uses, leaving all
others barred.
STATEMENT OF THE CASE.
As appears in the bill of complaint, the Board of Supervisors of Fairfax County, pursuant to Chapter 415 of the
Acts of the General Assembly of 1938 as well as Chapter 427
of the Acts of 1936 (Va. Code 2880mm), adopted a zoning
ordinance and zoning map, which 'together we refer to as the
ordinance, both exhibited with the bill (Tr., p. 2), and the two
original exhibits certified.
The effective date of the ordinance was March 1, 1941.
Afterwards the defendant L. W. Parker acquired a lot of
g-round situated near Tyson's Corner on the Leesburg Pike in
Fairfax County (Tr., p. 3). The divisions established by the
ordinance placed his lot within a suburban residence district
as defined in the ordinance (Tr., p. 4). The uses permitted
in a suburban residence district are prescribed by Section V
of the ordinance in the following words:
''Use Regulation: In a Suburban Residence District, no
building or structure shall be erected, altered or used, and
no land shall be used unless otherwise provided in this
ordinance except for one or more of the following uses:
''1. Any use permitted in the Rural Residence District and
subject to the same condition in each case as set forth in
Section IV, A.''
3•

*The rural residence district embraced by the refer:ence and defined in Section IV, is subject to the regulation that "no building or structure shall be erected, al-
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tered or used, and no land shall be used unless otherwise provided in this ordinance, except for one or more of the fol. lowing uses''. The enumeration then following is of general residential purposes and does not include business or
commercial uses.
·
At the time of the adoption of the ordinance the defendant's lot was used in conformity with the regulations of the
suburban residence district; therefore it was without the protection of the non-conforming clause of the ordinance (Tr.,
p. 4).
.
.
Defendant subsequently devoted his lot to the storage of
abandoned and junk automobiles, discarded and junk parts
of motor vehicles, and the like. Such uses were not within
the list of uses permissible in the district of the lot's location, that is, a suburban residence district (Tr., p. 5).
The bill soug·ht restraint of the further use of such lot
in violation of th~ provisions of "the ordinance, a mandatory
injunction requiring the removal of the objectionable storage, and a declaratory decree confirming the validity of the
ordinance. Defendant interposed a demurrer (Tr., p. 7)
which was sustained and the bill dismissed, on the ground
that the ordinance was invalid and unconstitutional (Tr., pp.
10, 12-30).

ASSIGNMENTS OF ERROR AND QUESTIONS
INVOLVED.
The following are the errors assigned and the questions
involved on this appeal :

4•

•1. The court erred in sustaining the demurrer and dismissing the bill;
2. The court erred in holding the zoning ordinance invalid;
and
.
3. The court erred in construing the ordinance as a broad
prohibition, instead of only a regulation, of the uses of land
in the County.
·

POINTS ·oF ARGUMENT.
We argue ·the case on these points :

I. The ordinance does 1wt violate either th(3 due process
-or the just compensation cla~qes of ou. r Constit-ution.s.
IL The ordinance does not exceed the statutory grant of

4
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power thr011,gh total prohibition, b·ut goverm through regulation only.

III. The z01~ing divisions and regulations are legislative
matters, antl have not here been shoitJn to be arbitrary or
without foundation,, and there/ ore ca1miot invalidate the
ordinance.
·IV. The defendant CO!fllfl,Ot be heard on the inequities now
ascribed, by him and the frial judge, to the. ordinance because
he is not affected by any of them.

V. Provision, for jiulicial review of the administration of
the ordinance is not a prerequi.site to its validity; and the
methods of adjustme'lit provided are adequate to prevent in,..
equities.
«:ARGUMENT.

I. On the first point.
No longer is the constitutionality vel non of zoning ordinances an open question. Decision of this Court has fore~
closed further attack upon such legislation, a view confirmed
by the Supreme Court of the United States. Each of the
charges of constitutional invalidity now made by the defendant!s demurrer has been denied. We consider them seriatim.
Due Process and Jiist Compensation.
West Bros. Brick Co., Inc., v. City of Alexandria (September, 1937), 169 Va. 271, 192 S. E. 881, is precedent abundant.
There Mr. Justice Holt repulsed the identical assault now
preferred by the demurrer.
He said:

'' Zoning ·ordinances have everywhere been adopted. Their
validity was once challenged but they are now generally
recognized as a proper use of the police powers.''
The Justice continued:·
"Next.it is. said that the complainant's property has been
both damaged and taken without just compensation, contrary
to the provisions of Sections 6, 11 and 58 -of the Constitution
of Virginia. Plainly this property has not been taken al-
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though it has undoubtedly been damaged, but, as we have seen,
that damage which is incidental to a lawful exercise of police
powers is not the damage contemplated by these protective
prpvisions invoked.''
The jurist then meets the Federal question :
''Finally. it is said that the statute and the ordinance as
construed and applied to this case is violative of Section 1
of the 14th Amendment to the Constitution of the United
States.
"The right of municipalities in Virginia under their police
power to enact zoning ordinances can no longer be successfully challenged. ''
'
6*

*Sim,ilarity of Ordina,nces.

Interesting is the likeness Gl,nd identity of the county ordinance in the present case with the city ordinance in the
West Bros. Brick Co. case; the latter is to be found on page
376 of Record No. 1860.
Ji'ederal Decisio1is.

The conclusions of the Court, as expressed by Justice Holt,
have the full concurrence of the Supreme Court of the United
States, as we shall see in our further discussion embra~ing
Euclid v. A1nbler Realty Co., 272 U. S. 365, 71 L. Ed. 303, and
Gorieb v. Fox, 274 U. S. 603, 71 L. Ed. 1228, on· certiorari to
145 Va. 55~, 134 S. E. 914.

II. The ordinance does not exceed the statutory grant of
power· through total prohibition, but governs through regulation only.
The nub of this case is in the charge that the ordinance
prohibits '' the use of all of the property in the county for
all purposes except those uses which are e;x:pressly excepted''
(Tr., p. 8). This is said to be an utter prohibition, not ;regu:-

lation.

The core of the objection is that the ordinance is phrased
in· the affirmative or permissive, im,tead ·of in the negative
or prohibitive, the argument running that thereby the proscription of use is unlimited, t;hat the ordinance deprives the
property owner of every use and by exception revests him
only with certain of those us·es, but thereby withholds numer-

•

6

Supreme Court of Appeals of Virginia

ous uses that are still consistent with the stipulated use (Tr.,
p. 23).
~
7'"
•From this postulate the argument is expanded to say
that the inhibitive force of the ordinance·thus goes beyond the sustaining purposes of the enabling statute-to protect health, safety, morals and general welfar~and prohibits
uses that have no relation to these ends, ergo, the breadth of
the prohillition vitiates the ordinance (Tr., pp. 23, 24).

Our Answer.

/

The ordinance, we say, cannot reasonably be construed as
an utter prohibition and then a reinvestment of only the
·enumerated rights. From .the, beginning it is only a regulation, even though worded in the affirmative. Fairly interpreted it is not an unlimited deprivation but a regulation
through a prescription of the uses permissible.
Furthermore, the enumeration normally carries with it all
uses customarily and reasonably incidental to the uses enumerated. Thus the impossibility of normal uses under the ordinance ~f land or buildings is precluded.

H ypercriticism.
In our opm10n defendant's argument is attenuated and
captious. The purpose and intent of the ordinance are clear
-to define and express the uses to which the property in the
several districts may be devoted. Whether these ends are
reached by affirmation or by negation would seem not to be
determinative of the ordinance's validity.
The statute itself (c. 415 1938 Acts of Assembly, p. 777, sec.
2880mm, Va. Code) states the proposition in the affirmative.
It says that the ordinance of the county shall fix the locas• tion of the *areas which "may be used" as places of
residence or in which other uses "may be conducted".
Thus the statute contemplates the ordina1,1ce as affirmatively
prescribing the· specific uses of the land.
A's a matter of practical statutory draftsmanship, the use
of the affirmative in a zoning ordinance leads to brevity and
condensation. An ordinance · composed of specific prohibi. tions is very likely. to omit many objectionable uses. The
most efficient, expeditious and clarifying method of expression is to follow the form and manner of the present ordinance, that is, to name the generic uses available in the territory, which of course would include uses incidental thereto,
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rather than to develop permissive uses by a process of an
elimination consisting of ·a series of negative prohibitions.
For instance~ ·admittedly a more immediate, direct and clear
meaning is conveyed by a statute saying that only horses
may be kept on a lot of ground, rather than that no rabbits,
guinea pigs, partridges, donkeys, mules, camels, lions, tigers,
elephants or hippopotami may be kept thereon.
. We cannot agree with the chancellor below when he says
that under the ordinance a tennis court or croquet green
would be not permitted in a residence district (Tr., p. 23);
we disagree because obviously such uses would not be violative, for the reason that they like many others are incidental
to a residence use, and contemplated as part of the latter.

Ordinance in Standard Form.
The record on file in the clerk's office of the United States
Supreme Court, in Euclid v. .Ambler Realty Co., 272 U..
9* S. 365, *71 L. Ed. 303, contains the ordinance there sustained. It is written in the same language as the instant
ordinance. For examples:
"Section 4. Single family house district.-In a class Ul
district, no building or premises shall be µsed, and no building shall be erected which is arranged, intended or designed
.to be used except for a class Ul use.''
Referring to class Ul uses, which is on the preceding page,
we find specific enumeration:
'' Class Ul ·uses ( single-family house).- ·
'' (1) Single family dwelling
'' (2) Public park, watertower or reservoir
"(3) Suburban or interurban electric railway passenger
station, and right of way not including railway yards
"(4) Family non-commercial gi:eenhouse, nursery, truck
gardening.''
That case went through two Federal courts. If sue~
phraseolog'Y gave the prohibition too g-reat a sweep, surely
one of the courts would have said so, but in neither was it
held objectionable upon that ground, the ordinance in its entirety being approved by the court of last resort.
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Point Was Raised a;nd Ignored.

In the reply brief for appellee (p. 4) in the Eiiclia Case it
was contended:
"The claim of the plaintiff below, as made by the bill of
·
'
complaint, are three:

''1. That municipal councils have not the power and that
state legislatures cannot give them the. power, under the
guise of the police power, to .restrict uses of private property by selecting among admittedly innocent and inoffensive
uses those which the municipal legislature prefers to have followed and prohibiting others equally inoffensive, to which
the owners of property pref er, for economic or personal reasons, to devote it.''
· That contention posed the same point now urged and it
was ignored.
10*
*Alexandria's ordinance, sustained in W.est Bros.
Brick Co. v. City of Alexandria, 169 Va. 271, 192 S. E.
881, is couched in language similar in character to the Fairfax _ordinance. As to residence zones it says :
''Unless hereinafter provided no building or premises shall
be used and no building or structure shall be hereafter erected,
altered or repaired except for one or more of the f ollo\ving
uses: (here follows a list of uses permitted.)" ·Vide, Record
1860, P~ 79.
Apparently of the same type is the ordinance approved in
Zahn v. Board of Public Works, 274 U. S. 325, 71 L. Ed. 1074,
because Justice Sutherland describes it as follows:
'' The ordinance creates five zones designated as a, b, c, d
and e, respectively, and oZassifies the kvnds of buildings, structures a;nd im,provements which may be erected in each. The
ordinance is of the now familiar comprehensive type but in
the main reg·ulates only the chara~ter of the buildings which
lawfully may be erected and does not prescribe height and
area limitations.''

Metzenbawm, The Law of Zoning (1930), p. 298, shows that
the following cities have zoning ordinances whose ,terms
specify the uses permitted, instead of ·prohibiting the objectionable uses : Buffalo, Chicago, Cleveland (in principal·
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part), Columbus, Denver, Indianapolis, Los Angeles, and
Washington, D. C. The author was counsel for the prevailing party in the Eitclid case, supra.
He discusses the .two methods of expression to. accomplish
the exclusions desired through zoning, stressing that either
is acceptable, p. 298 :
'' As the art in the construction and drafting of zoning ordinances, has been constantly enlarged and perhaps improved, and as these ordinances have grown more and more
complex, detailed and lengthy, two distinct classifications have
resulted-the so-called 'Inclusive' and the 'Exclusive' ordinance.
11""
*"Under an 'inclusive' ordinance, only those uses
which are specifically named, are permitted, and so the
burden is on the property owner to show that the use he
proposes, is one that is included or permitted.
'' On the other hand, an 'exclusive' ordinance is built and
based on the philosophy of admitting all that is not specifically
excluded, and as a result thereof, the burden of show.ing that
a use is not permitted or that it falls within the classification
that is excluded, is a burden that rests on the municipality.
'' The Cleveland, Ohio, ordinance is permissive or inclusive
down to the 'Second Industrial' section, when, at that point,
it adopted the exclusive method, because that seemed to be
the better plan when it reached that lower gradation. In the
'Second Industrial District', every use is permitted unless it
is specifically excluded. ''
Althoug·h the New York City enactment is classed by Mr.
Metzenbaum as the prohibitive form, even there the regulation of residence district uses is like ours :
'' In a residence district no building shall be erected other
than a building with its usual accessories, arranged, intended
or designed exclusively for one or more of the following specified uses:
(Here follows a limited enumeration.)
'' In a residence district no buildings or premises shall be
used for any use other th(J!n, a use above specified for which
buildings may oe erected and for the accessory uses customarily incident thereto. * * * '' ( Pp. 312, 313.)
(Besides the New York City resolutions, the' Cleveland,

rn
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Chicago and Euclid ordinances are reprinted in M etzenbaum,
pp. 309-418.)
Bond v. Cooke (1932, N. Y. ), 287 App. Div. 229, 262 N. Y.
S. 199, passed directly on the legality of affirmative phraseolog-y. Thus, McNamee, J., said:
12•

"''The permission of specified uses or specified classes
of uses, but not all, does not invalidate the ordinance.''

'' Section II of the ordinance, covering plaintiff's holding,
prohibits the use of any building or premises in the zone in
question, except for certain uses specified therein.''
Regulation Only.
To be sure, the enabling act authorizes the County only to
regulate the use of the zoneq areas. The demurrer urges that
the ordinance prohibits where it may only regulate. ''Regulation means the prohibition of something,'' said Justice
Holmes dissenting in Hammer v. Dagenhart, 247 U. S. 251,
277, 62 L. Ed. 1101. Just previously he had commented, "It
would not be argued today that the power to regulate does
not include the power to prohibit".
In the West Bros. Brick Co. case, supra, Mr. Justice Holt,
in passing upon the -Alexandria ordinance, already noted as
similar to the present, observed:
''No general use of this land is prohibited; certain uses are,
though they may be in -themselves lawful.''
The terms of the ordinance as interpreted by the Court
fully refutes the demurrant's charge of prohibition vice regulation.
Incidental U..MS Implied.
1

But, to repeat, if we concede arguendo correctness to the
defendant's construction, still the prohibition is reasonable.
If the ordinance takes away all use of the land, and then '' revests'' the owner with the right to adopt certain enumerated
uses, the l~tter include and permit. all uses o.rdinarily or customarily accompanying the mentioned use. For instance, a
residential use connotes all things pertaining to the
13• usual enjoyment of a residence. So that •the "revestment" is as full and complete as the original right.
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III. The zoning divisions and regulations are legislative
matters, and have not here bee11, shown to be a.rbitrary or
without foundation, and there! ore C{J/Jinot invalidate the ordinance.
Surely nothing in the complaint or the ordinance justifies
the argument of the demurrer that the zones established by
the ordinance are arbitrary, capricious and unpromotive of
the health, safety, order and general welfare of the county,
or that the setback regulations are arbitrary ancl unreasonable. But fortunately this point, too, has been passed upon
by the courts. The opinion in the West Bros. Brick Co. case
discloses that where the division into zones is fairly debatable, the judgment of the legislative body will be sustained, adding:
"The fact that the location of lines may be in some de-

gree arbitrary will not defeat the statute.''
Establishment of set-back lines a.s within police power was
affirmed in Gorieb v. Fox, 274 U. S. 503, 71 L. Ed. 1229, testing an ordinance of Roanoke on appeal from this Court.

Ordinance Presumed Valid.
The burden is on the defendant to establish the invalidity
of the ordinance. To do so he must overcome the presumption indulged by the courts in favor of the constitutionality
of it. .West Bros. Brick Co. v. City of .Alexandria, supra.
Surely he has not done so here.

14•

*IV. The defendant can.not be heard on the i1iequities
'flow ascribed, by him and the trial fudge, to the ordinance becQ1U,se he is 11,ot affected by any of them.
No matter how sound might be the numerous strictures
hurled by the demurrant against the language of the ordinance, still he could not prevail, or even be heard upon them,
because none is applicable to his case.
Defendant is charged with maintaining an automobile
graveyard in a residence district. As to this situation no
doubt or equivocation exists in the ordinance, whether the
formula of expression should be prohibitive or permissive-;
nor can his case be considered a ''borderline situation" under any aspect of. the ordinance.
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The court in Marblehead Lam,d. Go. v. Los .A.11,geles, 47 F.
(2d) 528, 533, said:
"The uniform rule is that persons seeking to avoid the
effect of an ordinance because it is unreasonable must show
that it is u,nreasonable as to them, and cannot predicate their
claims upon the fact that the ordinance may be unreasonable
as to others.''
To the same point is Gorieb v. Fox, 274 U. S. 603, 71 L.
Ed. 1228. Justice Sutherland said:
·
'' Whetl1er the provision of the ordinance, fixing the line
with relation to the location of 60% of the existing houses,
in its general, or in some other specific, application, is so
vague as to amount to a denial of due process, is a qiiestio11,
which cloes not concern petitioner, since, as applied to the
facts in the present case, it is definite enoug·h, and since, in
any event he has been excepted from the operation of the
provision; and it does 'l'lot appear that the alleged unconstitutional feature of which he con.iplains has injured him or
operatea to deprivei him of any right uncler the Federal constitutio1i. ''
*V. Provision for judicial review of the ad,m;inistration of the ordinance is not a prereq'ltisite to its. validity,
and the rnethods of adjustm.ent provided a.re adequate to prevent inequities.
15•

The final ground of the demurrer imputes illegality to the
ordinance because it embodies no provision for judicial review of the action of the board of supervisors or the board ·
of zoning appeals. We know of no express or implied requirement that a legislative enactment must embrace a method
for review of the steps therein proV'ided for its administration.
Throughout the decisions, including those we have cited,
is the constant assertion that zoning· derives from the police
power of the State. A police power is a legislative power.
The board of supervisors, as well as the board of zoning appeals, are exercising legislative powers when enacting or
administering zoning. The leg·islative process does not include judicial review.
As often expressed, the judicial process commences where
the legislative process ends, or litigation can begin only where
·
legislation ends.
Constitutional right implemented by general legislation

County of Fairfax, et al., v. L. W. Parker.
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opens the courts to every citizen desiring to have the legislative process reviewed.
.
Strictly speaking, there is no appeal in law from a legislative act. Prentis v. A. C. L., 211 U. S. 210, 53 L. Ed. 150;
Alexandria Water Co. v. City Cou,ncil of Alexandria, 163· Va.
512, 177 S. E ..454. But·to accomplish the purposes of such
an appeal, the courts are always available to scrutinize the
impact of legislation upon the citizen or his property.
16* If any review were expressly stipulated *by the ordinance the court would therein act as a part of the legislative process aµd not in a judicial capacity.

Provision for Adjust1nent.

To ease the rigidity unavoidably incident to this and every
other legislative regulation the ordinance authorizes application to the Board of Zoning Appeals, a body empowered to adjust the regulation to hardship cases. Full opportunity for a
hearing before that body is accorded every citizen who feels
the sanctions of the ordinance.
"
In addition, the enabling statute itself makes the actions
of the Board of Zoning Appeals reviewable by the Board of
Supervisors. (Va. Code 2880ss.. ) Procedure too is pr.ovided for an equitable revision of the zoning pattern, with a
fair hearing before the Board of Supervisors after full notice. (Va. Code 2880pp.)
Standard,s of Ju,dgment.
No criteria are stated for the judgment of the Board of
Supervisors or the Board of Zoning Appeals, complains tlie
defendant.
The. force of this assertion is immediately destroyed by the
recollection that both of those bodies act legislatively. The
entire zoning administration is as if the Board of Supervisors were hearing and acting upon each case arising under
the ordinance. Practical necessity delegates such tasks to
the administrator and the board of zoning appeals, but their
actions are nevertheless legislative. ,
Therefore the standards of judgment are only those available generally to legislative bodies, viz., facts relating to the
health, safety, and welfare of the legislated.
•coNCLUSION.
We pray the Court to grant an appeal, to reverse the de-
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cree of the circuit court, and to remand the cause with an
adjudication of the validity of the ordinance.
Respectfully submitted,
HUGH B. MARSH,
· Fairfax, Virginia,
ALBERT V. BRYAN,
Alexandria, Virginia,
Attorneys for Petitioners.
CERTIFICATE OF COUNSEL.
I, Albert V. Bryan, an attorney duly qualified to practiee
' in the Supreme Court of Appeals of Virginia, and whose address is . 220 King Street, Alexandria, Virginia, do hereby
state that in my opinion the decree complained of ought to
be reviewed.
ALBERT V. BRYAN.
*MEMO.:
This petition will be filed with the Clerk of the Supreme
Court of Appeals of Richmond, Virginia. Counsel desires
to state orally the reasons for reviewing the decree complained of.
The petitioners will adopt this petition for appeal as their
opening brief.
A copy of this petition was delivered to Charles Pickett,
Esquire, opposing counsel, on th~ 3rd day of April, 1947.
HUGH B. MARSH,
ALBERT V. BRYAN,
Attorneys for Petitioners.
A copy of the foregoing petition for. appeal with supporting brief was received by me on the 3rd day of April, 1947.
CHARLES PICKETT,
Attorney for the Appellee.
Received April 4, 1947.

M. B. WATTS, Clerk.
April 17, 1947. · Appeal awarded by the Court. No bond
required.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the Honorable Leon M. Bazile, Acting Judge
of the Circuit Court of Fairfax County, Virginia, designated as such be the Supreme Court of Appeals, at a Circuit Court held for said County, at the Court House thereof,
on Wednesday, the 19th day of M-arch, 1947.
County of Fairfax,, a body politic, and The Board of ·Supervisors of Fairfax County, a body corporate, Complainants,
versus
L. W. Parker, Defendant.
Be it remembered, that heretofore, to-wit, on the 3rd day
of April, 1946, came the Complainants, by its Attorneys, and
filed in the Clerk's Office of said Court its Bill of Compiaint
in the above styled cause, the same being in the words and
figures following, to-wit:
~

And on the 3rd day of April, 1946., a Bill of Com. plaint, was entered in the Clerk's Office of the Court
in the words and fig'Ures following, to-wit:
page 2

County of Fa~rfax, a body politic, and The Board of Supervisors of Fairfax County a body corporate

v.

L. W. Parker
· BILL OF COMPLAINT.
To the Hon. Paul E. Brown, Judge of the Circuit Court of
Fairfax County:
The bill of the County of Fairfax, a body politic, and The
Board of Supervisors of Fairfax County, a body corporate,
under the laws of the State of virginia, respectfully shows
unto your honor as follows :
1. That on the 5th day of February, 1941, the Board of
Supervisors of Fairfax County, Virginia., which is the governing body of- said county, pursuant to the authority vested
in them by Chapter 415 of the Acts of the General Assembly
of Virginia of 1938 and Chapter 427 of the Acts of the said
Gene/al Assembly of 1936, duly passed and adopted a zoning
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ordinance entitled '' An Ordinance: To provide 'for the zoning of Fairfax County into districts; to provide for the obtaining of a permit for the erection, alteration or repair of
residential, business, and industrial properties; to reg·ulate
the erection of buildings thereon, to regulate the use and
size of yards and other open spaces, and to provide penalties
for the failure to comply with the Ordinance"; that
page 3 ~ the said ordinance became effective March 1, 1941,
at 12 :01 o'clock A. M. and is now, and has continuously since then bee11, in full force and effect in said
county; that by the terms of the said ordinance the area of
said county in the unincorporated portions thereof was divided into several districts as shown on the zoning map made
a part of said ordinance; that the said ordinance regulates ·
the use of lands and of buildings and other structures in said
districts, and provide the locations of those areas in the said
county which may be used as places of residence or in which
agriculture, forestry,, trade, industry or other specific uses,
may be conducted, and reg·ulates in such areas the height,
bulk and size of buildings or other structure, the percentage
of land area which may be occupied, and the minimum sizes of
yards, courts or other open spaces; and that a copy of the
said ordinance, with all the amendm~nts thereto and with said
map, is filed herewith and made a part hereof as Exhibit A.
2. That the defendant L. W. Parker is the owner of a lot
of gTound situated on the northerly side of the Leesburg Pike,
just west of Tyson's Corner, in Providence District, in the
said County of Fairfax, and more particularly described as
follows:
·
BEGINNING at A, said point being in the ori~inal boundary line of the tract of land and the north boundary line of
the Leesburg-Alexandria Highway, and the point A being an
iron marker ; thence., departing from the said highway and
with a new division line across the tract of land N. 51 ° 32'
E. 200.3 feet to Ba, an iron marker (all of these bearings are
calculated from points A to B, as a base line, with Vernier
readings) ; thence S. 38 ° 28' E. 100 feet to C., an iron marker;
thence S. 51 ° 32' W. 200.6 feet to D, an iron marker~ said point
intersecting the south boundary line of the original
page 4· ~ tract of land and the north boundary line of the
.
Lessburg-A.lexandria Highway; thence with the
same N. 38° 16' W. 160 feet to the place of beginning and containing .736 of an acre of land.
that the said lot of ground is located within a Suburban Residence District as such D~strict is prescribed and defthed in
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the said ordinance; that the said lot of ground .is unimproved
and was acquired by the defendant after the adoption of the
said ordinance; that the use of land located in Suburban Residence District is regulated by the provisions of Section V. of
the said_ ordinance (p. 7) in the following words:
''Use Regulation: In a Suburban Residence District, no
building or structure shall be erected, altered or used, and no ·
land shall be used unless otherwise provided in this ordinance
except for one or more of the following uses :
'' 1. Any use permitted in the Rural Residence District and
subject to the same condition in each case as set forth in
_ Section IV, A.'''

That, as will appear in said ordinance (p. 5 ), the said Section IV A provides that "no h1;tilding or structure shall be
erected, altered or used, and no land shall be used unless
otherwise provided in this Ordinance, except for one or more
of the following· uses:'' and the uses then enumerated are of
general residential purposes, not including a business or commercial use, and particularly, not including a use of the character and nature to which the said def endalit has -devoted his
said lot of ground as hereinafter set forth.
3. That at the time of the adoption of the said ordinance
the said lot of ground was not in use for a purpose different
from that permitted by the provisions of the said Section V.·
of said ordinance; that since ~he first day of January, 1946,
and continuously thereafter, the said defendant has
page 5· ~ used, and is now· using, the said lot of ground for
purposes and uses not permitted by the said ordinance, and in direct violation of the terms thereof, particularly of the said Section V. of the said ordinance, in that, the
defendant is using the said lot of ground for business, for
commercial storage and for a dumping ground and junk yard;
that during the said entire period the defendant has used, and
is now using, the said lot of ground for the parking, storing
and dumping of motor vehicles, motor vehicle parts and accessories, and junk generally of motor vehicles, and the said
lot of ground has been during all of tl1e said period, and is
now, what is known as an automobile graveyard; and that
notwithstanding the admonition and protest of the proper
authorities of the said County to the defendant against such
use of said lot of ground, the defendant continues in such use
thereof in violation of the terms of the said ordinance.
In consideration whereof and forasmuch as your complain-
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ants are without remedy save in a court of equity where matters of this kind are only and properly cognizable, your complainants pray:
( a) That the said L. ,v. Parker be made party defendant
to this bill and required to answer the same, but not under
oath, answer under oath being hereby expressly waived;
(b) That the Court forthwith enjoin and restrain the defendant against the further use of the said lot of ground· in
violation of the provisions of the said ordinance, and that
the Court also grant a mandatory injunction requiring the
defendant to remove from the said lot of ground the said
motor vehicles, motor vehicle parts and accessories,
page 6 ~ and junk,, and for bidding· and enjoining the further
parking, storage and dumping on said lot of such
motor vehicles, motor vehicle parts and accessories and junk,
and the further use of the said lot of ground for business,
commercial storage, junk yard, automobile graveyard, and
other uses contrary to the provisions of the said ordinance;
(c) That the Court enter a declaratory decree adjudicating and confirming th~ validity in law and equity of the said
ordinance;
(d) And for such other relief, both general and special, as
to equity may seem .meet and the nature of the case may require.
And your complainants will ever pray, etc.
COUNTY OF FAIRFAX AND THE
BOARD OF FAIRFAX COUNTY
By: (Signed) HUGH.B. MARSH
Attorney for the Commonwealth of
said County
(Signed) HUGH B. MARSH
(Signed) ALBERT V. BRYAN
Attorneys for the complainants
page 7

~

And on the 8th day of May, 1946, a Demurrer, was
entered in the Olerk 's Office of the Court in the
words and :figures following, to-wit:
The demurrer of L. W. 1.?arker to the· bill of complaint of
the County of Fairfax, a body politic, and The Board of Supervisors of Fairfax County, a body corporate, exhibited
against him in tbe Circuit Court of Fairfax County, Virginia.
The defendant says that the said bill is not sufficient in law
and assigns the following grounds of demurrer thereto: ·
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1. It appears from the bill of complaint and the exhibits
therewith filed, namely, a copy of the pretended zoning· ordinance of Fairfax County and the so-called zoning map, that
the action of the Board of Supervisors of Fairfax County in
attempting to enact the said pretended zoning ordinance was
unconstitutional and void and in direct violation of Sections
11 and 58 of the Constitution of Virginia and of Article I of
the 14th Amendment of the Constitution of the United States
of America.
2. The bill of complaint and accompanying exhibits show
that this respondent, as well as all other land owners in the
County of Fairfax, has been by said pretended zoning ordinance and map deprived of their property without due process
of law and that the private property of this respondent and
all other land owners in the County of Fairfax have been
taken and confiscated by the Board of Supervisors and dar-,
aged for public use without just compensation.
3. The said bill of complaint and the accompanying exhibit~
show that legislative, administrative and juclidal
page 8 ~ .powers have been delegated to the Board of Zonini
Appeals and reserved by the Board of Supervisots
to be exercised by said respective Boards, subject to no stanllfi
ards or rules prescribed by law.
"
4. Said bill of complaint and the accompanying exhibits
show that the action of the Board of Supervisors in enacting
said pretended zoning ordinance and prohibiting the use of
all of the property in the county for all purposes except those
uses which are expressly· excepted, has no relation to the
police power, and exceeds the power granted by Chapter 415
of. the Acts of 1938 of the General Assembly_ of Virginia, which
Act merely conferred upon the Boards of Supervisors of the
several counties in the state the power to regulate but not. to
prohibit the use of certain areas for certain purposes for the
purpose of promoting health., safety, order, prosperity, the
conservation of natural resources, and the g·eneral welfare.
5. The bill and accompanying exhibits show that the manner
in which the Board of Supervisors undertook to divide the
County into zones is arbitrary, capricious, and instead of promoting the health, safety, order, prosperity and general welfare of the citizens and property owners of the County, will
achieve an exactly opposite result. The bill and the accom- ..
panying exhibits show that the provisions of the pretended
ordinance with respect to eet-back reg'lllations and signs are
arbitrary and unreasonable.
.
6. The said bill of complaint and the accompanying exhibits
show that a land owner may be deprived of the right to use his
property in a reasonable manner by the imprope~ exercise of
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the powers pretended to be vested in the Board of
Supervisors and the Board of Zoning Appeals without any rig·ht on the part of the land owner to a
judicial review of the action of said B~ards, all of which is in
violation of the Constitution of Virginia and the Constitution
of the United States of America.
Wherefore,:a11d for divers other errors and imperfections,
· this defendant demands the judgment of this Court whether
he shall be compelled to make any further or other answer to
the said bill, or any of the matters and things therein contained; and prays hence to be dismissed with his reasonable
costs in this behalf expended.
(Signed) L. W. PARKER
By Counsel
(Signed) CHAR~ES PICKETT
Solicitor for defendant
page 10 ~ And on the 19th day of March, 1947, a final De.
cree was entered in the Clerk's Office of the Court
in the words and :figures following., to-wit:
This cause having been heard on the bill and the demurrer
thereto in which the plaintiffs joined, and having been argued
by counsel and the Court having taken time to consider its
decision thereon, and being now advised, this cause. came on
this day to be decided.
On consideration whereof, and for reasons in writing, this
day ·filed herein, and hereby made a part of the record in this
cause, it is adjudged, ordered and decreed that the demurr.er
is well taken and that the formula used in s:ection A-III; IV;
V; VI; VII; and VIII of the Zoning Ordinance of this County
effective 1 March, 1941, with amendments to date of 1 June,
1945, is void and invalid for the reason that said formula iu
each instance exceeds the power granted to the Boards of
. Supervisors by the General Assembly of Virginia, and for
the further reason that such formula for the reasons set forth
in the opinion of the Court, filed herein, violates both the
State and Federal Constitutions.
It is therefore, further adjudged, ordered and decreed that
the demurrer to the plaintiff's bill be and is sustainerl, and
the plaintiffs' bill dismissed.
To which action of the Court the plaintiffs, by counsel,
excepted, a,nd as their grounds of exception the complainants
stated the following:
'
page 9

~

page 11

~

1. That the ordinanc.e, including the map made
a ·part thereof, pleaded in said cause is a valid,
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just and reasonable exercise of the zoning powers conferred
upon the Board of Supervisors of Fairfax County by the General Assei;nbly of Virg·inia.
2. That the said ordinance does not utterly prohibit but
only regulates, and therefore is a valid and. proper zoning
. ordinance.
·
3. That the districts created by the ordinance and the uses
prescribed therein ar.e fair, just and reasonable, and nothing
·
to the contrary appears in the cause.
4. That the method of expression, statement., or phraseology used in the ordinance is expressive, legal and p:roper.,
in that it clearly and fairly discloses the uses to which the
land in the several districts may be devoted and is restricted,
and the adoption of affirmative or permissive language in
prescribing th~ uses in the several districts in nowise invalidates the ordinance.
'
5. That it is not necessary in law for the ordinance to provide a means of review of the actions of the board of zoning
appeals or the board of supervisors.
6. That the ordinance does not violate either the Federal
or State Constitution, and do~s not have the effect of taking
or damaging property without due process of law or without
compensation.
And this decree is final.
Enter
(Signed) LEON M. BAZILE, Judge
19 March, 1947.
page 12 } In the Circuit Court of Fairfax County.
County of Fairfax, et al.
1).

L. W. Parker
Hugh B. Marsh and Albert V. Bryan for the plaintiffs.
Charles Pickett for the defendant.
OPINION OF THE COURT.
This is a suit in equity which involves the validity of certain provisions of the Zoning Ordinance adopted by the Board
of Supervisors of Fairfax County, effective 1 March, 1941, as
amended through 1 J nne, 1945.
·
In the autumn of 1945, the author of this opinion, sitting
for the judge of this Court., who was ill at that time, passed
upon the validity of certain provisions of this ordinance in a
criminal prosecution brought against L. W. Parker for a
violation of the same. In that opinion dated 12 October, 1945,

t
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it was held that the formula adopted in the ordinance violated
the terms of the enabling act under which it was passed and
also was in violation of the Constitution of Virginia. The
result was that the accused was discharged. This being a
criminal prosecution no appeal was available.
Thereafter the County of Fairfax and its Board of Super:visors filed this suit against said Parker, the object of which
is to have the Court by a decree enjoin and restrain the defendant against the further use of a tract of land containing
.736 of -an acre situated on 'the north side of the Leesburg
Pike, Jh:Fairfax County for storing motor vehicles thereon
· in violation· of the Fairfax Zoning Ordinance and
page 13 ~ for a mandatory injunction requiring him to remove all motor vehicles junk, etc., stored on said
lot, etc.
·
The bill alleges the due adoption of the Fairfax County
Zoning Ordinance which it alleges was passed pursuant to
Chapter 415 Acts of 1938 and Chapter 427 of 'the Acts of 1936;
that it became effective 1 March, 1941, and has been in full
force in Fairfax County since that date; that by said ordinance Fairfax County was divided into a number of zones,
designated as Agricultural Rural Residence, Suburban Residence, Urban Residence, Rural Business, General Business.,
and Industrial Districts. To effect this purpose a voluminous
zoning ordinance consisting of twenty-two pages closely
printed in small type was adopted by the Board of Supervisors of Fairfax County, and is filed as an exhibit with the
hlll.
'
The bill after describing the defendants lot by metes and
bonds, then alleges that it is located within a Suburban Residence District as such district is prescribed and defined in
the Ordinance; that the lot is unimproved and was acquired
by the defendant after the adoption of the ordinance. The
bill then refers to the pertinent provisions of the ordinance ·
alleged to be applicable to said lot, hereinafter considered at
length; and then alleges that the defendant in violation of
the same is using said lot as an automobile graveyard and
prays for the injunction aforesaid.
The defendant has demurred to the bill assigning six
specific grounds in support thereof.
.
First it is said that the bill and its accompanying exllibits
shows that the Zoning Ordinance is in direct violation. of Sections 11 and 58 of the Constitution of Virginia and ·
page 14 ~ of Article I of the Fourteenth Amendment to the
Constitution of the United States.
Second, that it appears from the same that defendant has
been deprived of bis property without due process of law
and bis property taken, confiscated and damaged for public
use without just compensation therefor.
·

L
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Third, that it appears from the same that the Board of
Supervisors has delegated to the Board of Zoning Appeals
and reserved. ~o itself legislative, administrative, and judicial
powers which are subject to no standards or rules prescribed
by law.
·
Fourth, that the ordinance in confiscating the use of all
property in the County for all purposes except those expressly returned by the ordinance to the landowner has no.
relation to the police power and exceeds the power granted
to the several counties by the Acts.of 1936 and 1938.
Fifth, that it appears from the bill and the exhibits filed
therewith that in sub-dividing the County into Zones · the
Board of Supervisors did so in an arbitrarv and capricious
manner, not promotive of the health,, safety, order,prosperity
and general welfare of the citizens and property owners of
the county.
The Court deeming it unnecessary to consider the sixth
greund of demurrer, this will not be stated here.
.
The Honorable Judge of the Sixteenth Judicial Circuit having entered an order disqualifying himself from sitting in
this case, the Judge ,of the· Fifteenth Judicial Circuit was
designated by the Supreme Court of Appeals to hear and
decide this case.
The Ordinance in Section V, relating to suburban residence
districts, in which the property in question is lopage 15 ~ ca ted, provides as follows :
'' A Use Regulations. In a suburban Residence District no
building or structure shall be erected, altered or used, and
no land shall be 'ltsed unless otherwise provided in this Ordinance except for one or more of the following uses:
'' 1. Any use permitted in the Rural Residence District and
subject to the same condition in each case as set forth in
Section IV A." * • *. (Italics sup.plied.)
Section IV A of the Ordinance except for the words '' Rural
Residence ])istrict'' is in the identical words of Section V A
quoted above.
This section after having- confiscated the use of the property for all purposes then grants back to the landowner four~en permitted uses and authorizes the Board of Zoning Appeals in its discretion to grant to the landowner the right to
use his land for ten additional specified uses.
The uses permitted by tpe ordinance are as follow:
"1. Single family detached dwelling.
.
2. The office of a resident member of a recognized profes~
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sion other than aµ undertaker or mortician, when situated in
the same building used by such practitioner as his or her
private dwelling, provided that no name plat~ shall be displayed exceeding one (1) sq. ft. in area, containing the name
and occupation of the resident on the premises.
3. Customary home occupations provided that such occupation shall be engaged in only by residents on the premises,
provided there shall be no display that will indipag~ .16 ~ cate from the exterior that the building is being
· · :
utilized in whole or in part for any purposes other
than a dwelling, other than as permitted in paragraph 14 of
this section.
4. Tourist homes for the accommodation of the tourist public and operated in a dwelling by the occupant, provided that ·
such operation shall be subject to the approval of the Fairfax
County Health Unit.
5. Churches and other places of worship~ including parish
houses and Sundays Schools.
6. · Public and Parochial Schools, public libraries, public
museums, public art galleries.
7. Private garage which shall not be used to house more
than two vehicles in excess of those used by the residents of
th.e premises on which the garage is locatel
8. Private stable which shall be used to house only sueh
vehicles as are permitted in paragraph 7 of this Section and
to house not more than two (2) horses in excess of those
used by the residents of the premises on which the stable is
located.
9. Private summer cottages, or cabins and recreational
camp grounds to be occup~ed for a portion of the year, but not
including tourist camps or cabins.
10. Public and private parks, recreational ar.eas and resorts, including· golf courses, s·wimming pools, and boating
facilities, tog·ethcr with structures accessory thereto.
11. Riding stables and related · uses, provided
page 17 ~ that no structure shall be located less than one
hundred (100) feet from any street, lot or property line.
. .
12. Truck gardens, nurseries and greenhouses, including an
office.
13. Farming., dairy farming·, livestock and poultry raising,
· provided that any structure or p'remises devoted to such use
on a commercial scale, shall be located not less than one hundred feet from any street, lot or property line.
14. A sign not more than ten (1.0) sq. ft. in area appertaining to the sale or lease of the premises upon which it is located, or. advertising only services or accommodations available on the premises, or agricultural, or farm products which
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have been produced in· the immediate vicinity, provided that
such sign shall be displayed not less than fifty (50) feet from
·
the center line of ~ny street or road.''
- The additional uses authorized, not as a matter of right,
but in the discretion of the Board of Zoning Appeals reads
as follows:
'''15 .. Any of the following uses, permitted by the Boa~d of
.Appeals as provided in Section XII..
a. Cemeteries.
b. Private schools and colleges.
c. Clubs and grounds for games or sports, provided any
such use is not primarily for gain.
.
d. Municipal recreation buildings, playgrounds, parks, and
athletic fields.
.·
page 18 ~ e. Community buildings.
f. Hospitals or sanitariums, not treating contagious -diseases and not for the care of epileptic or drug or
liquor patients, charitable institutions whiGh are not of a
correctional nature and which are not intended for the cure
of insane or feeble minded patients; provided that any building so used shall be set back not less than one hundred (100)
·
feet from any lot line or street line.
g. Buildings and facilities which are used exclusively by
the Federal, or State or County Government for public purposes, except penal, correctional institutions, incinerators,
sewage disposal plants or similar objectionable buildings or
· facilities. ·
h. Railroad, trolley, bus, or boat passenger stations, and
airports or landing fields, but not including car barns or
garages. Railroad rights of way and tracks, but not including railroad yards and shops other than for passenger purposes.
.
i. Static transformer stations, transmission lines and
towers, and telephone exchanges, but not including service
· and storage yards.
j. Tea rooms and Restaurants."

It is contended by the defendant that the above quoted section of the Ordinance is arbitrary and capricious in· that it deprives him of many lawful and harmless uses of his lot., which
uses are not inconsistent with its use as a suburban residence
lot, and is therefore unconstitutional as depriving
page 19 ~ llim of his property without due process of law.
A careful examination of the authorities on the
subject fails to show where this identical issue has been be-
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fore any court until it arose in the· criminal prosecution
against the defendant here, and the opinion of the Court in
that case is the only discussion of this issue which the Court
and the distinguished attorneys for the parties have been able
to find. Except for that opinion, which is not binding in this
Commonwealth, the question appears to be one of first impression, n·ot only in Virginia but elsewhere in the United
States..
Zoning ordinances have been recognizzed by our .highest
Court as being a leg·itimate exercise of the police power.
Gorieb v_.'F.ox, et al., 145 Va. _554, 134 S. E. 914 (1926) affirmed
274 U. -8. 603, 47 S. Ct. 675, 71 L. Ed. 1228, 53 A. L. R. 1210
(1927) j N1tsb(J;ztni v. Norfolk, 151 Va. 801, 145 S. E. 257
(1928); West Bros. Brick Co. v. Alexandria, 169 Va. 271., 192
S. E. 881 (1937); Che·rrydale Cement Block Co. v. County
Board, 180 Va. 443, 23 S. E. 2nd 158 (1942) and Eubank v.
The City of Richmond, 110 Va. 749, 67 S. E. 376, 19 Ann. Oas.
186 (1910), reversed 226 U. S. 137, 33 S. Ct. 76, 57 L. Ed. 156,
42 L. R. A. ( U. S.) 1123, Ann. Cas. 1914-B 192 ( 1912).
It does not follow, however, tha,t because the principle of
zoning is within the limits of the police power that every provision incorporated in such ordinances or every formula of
draughtmanship is nec.essarily valid. E1tclid v. Ambler
Realty Co., 272 U. S. 395., 71 L. Ed. 314, 47 S. Ct. 114, 54
A. L. R. 1016 (1926).
In Washington ex rel Beattle T. <t T. Co. v. Robe·rge, 278
U. Si. 116, 120-1, 73 L. Ed. 210, 213, 49 S. Ct. 50 (1928), the
Court said: '' Zoning measures must find their
page 20 ~ justification in the police power exerted in· the foterest of the public. Euclid v. Ambler Realty Co.
(272 U. S. 387). The governmental power to interfere by
zoning regulation_s with the general rights of the landowner
by restricting the character of his use, is not unlimited and.
other questions aside, such restrictions cannot be imposed if
it does not bear a substantial relation tq the public health,
safety, morals, or general welfare N ectow v. Cambridge (72
L.' Ed. 844, 48 S. Ct. 477). Legislatures may not, under the
guise of the police power, impose restrictions that are un-'
necessary and unreasonable upon the use of private property
or the pursuit of useful activities. * • *

.

''The right of the trustee to devote his land. to any legitimate use is property within the protection of tl1e Constitution • • •."
In Nashville C. <t St. L. Ry. v. ·walters, 294, U. S. 405, 79
L. Ed. 949, 55 S. Ct. 486, ·488 (1934), it is said : • • • '' The
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police power is subject to the constitutional limitation that it
may not be exerted abitrarily or unreasonably * • *. ''
. In Panhandle Eastern P. Line Co. v. State Highway Commissioner, 2.94 U. S. 613, 619, 79 L. Ed. 1090, 55 S. Ct. 563,
566 (1934)., Mr. Justice J\foReynolds, who was the abliest and.
most profound stuclent and expounder of Constitutional law
to sit on the Supreme Court since John ·Marshall, said: '' A
claim that action is being taken under the police power of the
State, cannot justify disregard of constitutional inhibitions.
Schlesi'liger v. Tiflinconsin, 270 U. S. 230, 240, 46 S. Ct. 260, 70
L. Ed. 557, 43 A. L. R. 1224; Georgia Power Co. v. Decatur.,
281 U. S. 505, 508, 50 S. Ct. 369, 74 L. Ed. 999;
page 21 ~ Southern Ry. Co. v. Virginia, supra, page 196 of
290 U. S. 54 S. Ct. 148. ''
·,'Zoning ordinances which infringe upon the rights incident
to the ownership of property can be justified and upheld
sol~ly on the theory that they are a legitimate exercise of the
police power.
.
·
''This is clearly seen from the language of Chapter 41.5 of
the Acts of 19·38 authorizing boards of supervisors to adopt
Zoning· Ordinances for their respective counties. Section one
of that act provides: 'For the pitrpose of promoting health,
safety, order, p,Aosperity, the conservation of na.tural ·.re~
sources and the general welfare, the board of supervisors
• • * of any county is hereby empowered to regulate, by ordinance, in the unincorporated portion of the county, the locations of those areas which may be used as places of residence
or in which agriculture, fore sty, trade, industry, or other .
specific uses may be conducted, the height, bulk and size of
buildings or other structures, the percentage of land area
which may be occupied. and the minimum sizes of yards,
courts or open spaces. h (Italics supplied.)
"This is the authority, and., the only authority., under which
the ~oard of Supervisors acted in adopting the zoning ordinance in question, since chapter 427 of the Acts of 1936, which
provides for a county planning commission, conveys no such
authority:
.
"A board of supervisors bas no inherent right to exercise
the police power. Such board can exercise such power only
when delegated to it by tlle General Assembly and strictly in
accordance with the terms and limitations of such grant.
Dam,ville v. Hatch.er, 101 Va. 523, 530, 44 · S. E. 723 (1903);
Richmond, etc., R. Co. v. Richmond, 145 Va. 225,
page 22 ~ 133 S. E. 800 (1926) ; Richmond, etc., R. Co. v.
Richmond, 26 Gratt. 83., 99 (1875); Virgiwin-Western Power Co. v. Clifton For,qe, 125 Va. 469, 99 S. E. 723
(1919) certiorari denied in 251 U. S. 557, 40 S. Ct. 179, 64 L.
· Ed. 413 (1919); Kirkpatrick v. Board, 146 Va. 113, ·136 S. E.
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186 (1926) and Gorieb v. Fox, 145 Va. 554,134 S. E. 914 (1926).
''The General Assembly having the authority to delegate
the police power to a political sub-division which has no such
inherent power, such political sub-division must, of necessity,
. exercise the police power granted in strict accordance with
the terms of the grant made to it. If this were not true, the
creature would be greater than its creator, which can never
be the case.
"While . Chapter 415 of the Acts of 1938 unquestionably
deleg:ates to the board of supervisors the police power of the
Commonwealth to adopt zoning ordinances, it is to be observed that the General Assembly did not grant to such boards
the unlimited exercise of the police power, but the limited
power to adopt such ordinances in conformity to the terms of
the gTant.
"Now, when the Act is examined, it will be seen that the
terms of the grant are that the board of supervisors may ex,..
ercise the police power granted to reoulate by· ordinance the
locations of those areas which may be ·used as places of residence or in which agriculture, foresty, trade, industry or other
specific uses may be conducted, and the height, bulk, and si~e
of buildings, or other structures and the percentage of land
area which may be occupied, and the minimum sizes of yards,
courts or other open spaces. The dominant purpose of the
·
grant is the right to re,qulate in the particulars
page 23 ~ enumerated, not to totally prohibit the use of one's
land and then grant back certain specific uses less.
than all of the uses which may be compatible with its use as
residence property.
"In construing the words "regulate and restrict" the Supreme Judicial Court of Massachusetts in Opinion of the
Justices 232 Mass. 605, 610., 124 N. E. 319, 321 (1919) said:
'The words regulate and restricted do not confer power to
prohibit utterly and without bound, but only to establish reasonable limitations.'
'' Speaking of the fore going opinion, the Court said iu
West Bros. Brick Company v. .Alexandria, 169 Va. 271, 285:
'These principles are well recognized in Virg·inia.'
''Instead of undertaking to regulate in its Zoning Ordinance the use of suburban residence property, the board of
supervisors has totally prohibited the use· of such property
for all purposes and then attempted to grant back to the
owner certain enumerated nses which are something less than
all of the uses to which the owner is entitled to use his property without endangering the public health, safety, order or
general welfare.
.
'' For example, no one could properly contend, that the use
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of such lot for a tennis court, or a croquet gTeen would be
inconsistent with its use as residenc~ property. Nor would
such use in any manner conflict with any recognized prohibition of the police power. Nevertheless, under the terms of
the zoning ordinance in question, such use would constitute a
·
criminal violation of the ordinance.
''Under ·the terms of the ordinance, a suburban residence
lot may be used for a private stable in which may be housed
'not more than two horses in excess of those used
page 24 ~ · by the residents of the premises on which th~
stable is located". Permitted Use No. 8; or it may
be used for riding stables, Permitted Use No. 9. Again such
lot may be used for raising poultry even on a commercial
scale., Permitted Use No. 13.
But under the terms of the general prohibition, it would be
unlawful for one to raise rabbits, guinea pigs or partridges
on such lot, none of which uses would create the odor of flies
that would result from a stable or chicken house.
These examples only serve to show the vice in the draught- ·
manship of the ordinance in question. It not only ignores
the basic theories as to the rights resulting from the ownership of real estate, but it also disregards the terms under
which the General Assembly delegated the rights to exercise
the police power for the purpose of. establishing zoning dis-·
tricts.
,
The proper way to. draw laws creating crimes is to prohibit
specific acts; not to make all acts except certain enumerated
acts criminal.
For the power to regulate property granted to it by Sec. 1
of Chapter 415 of the Acts of 1938, the Board of Supervisors
here has substituted coiµiscation of property or the right to
use the same.
· As was pointed ·out by the Supreme Court in IWashington
ex rel. Sea.ttle T. db T. Co. v. Roberge, supra (278 U. S. 121),
the right of the landowner to devote· his "land to any legitimate use is property within the protection of the Constitution.'' ·
·
When he has been deprived of the right to use his property
for any legitimate purpose in no wise designed to promote the
public health, public safety, the public morals or the general
welfare then he has been deprived of rights which are g'Uaranteed to him by the Constitution and of which he
page 25 ~ cannot be lawfully deprived.
That the object of the Act was to delegate to the
Boards of Supervisors the right to regulate the use of property zoned in accordance therewith by lawful prohibitions and
not by confiscation and a grant back of less than all of the
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legitimate purposes for which property could be used beyond
the reach of the police power is illustrated and shown by the
provisions of section· 5 of Chapter 415 of the Acts of 1938,
which. provides as follows: "·Such ordinance or ordinances
shall not prohibit the continuance of the use of any land, building or structure for the purpose for which such land, building
or structure are used at the time such ordinance or ordinances
take effect, but the alteration of, or addition to, any existing
building;. or structure for the purpose of carrying· on any
prohibited· use within the district may be prohibited * • *.''
Here· is a clear indication that the General As~embly in
delegating to the Boards of Supervisors the power to regulate
the use of property by zoning ordinances intended that such
regulation was to be. by prohibiting unlawful uses as good
statutory draughtmanship demands, not by the cumbersome
formula adopted in this ordinance which confiscates every use
and then attempts to grant back to the land owner something
less than all the uses he is permitted to make of his land beyond the reach of the police power.
· It is evident that ·this zoning· ordinance was not drawn in
all its parts by the same draughtsman, since in Section IX
which provides for the Industrial District the formula used
is entiretly different from that employed in the sections relating to other Districts. It is as follows, and is in tbe opinion
. of the Court, a perfectly lawful formula: '' In any
page 26 ~ Industrial District, buildin~:s or land may be used
for any purpose not otherwise prohibited bY. Ordinance within Fairfax Countv. * • * ''
Why could not this form11la have been followed throughout
the ordinance 7
It is the opinion of the Court that the Ordinance in question by the formula adopted thereiI{has exceeded the power
granted to the Board of Supervisors in Chapter 415 of the
Acts of 1938. Indeed it has exceeded any power vested in the
State under the police power since not even the State has the
power under the guise of regulation to confiscate innocent
and harmless uses of property beyond the reach of the police
power.
This brings us to a consideration of the Constitutional protection of property rights.
.
In N ectow v. Cambridge., 277 U. S. 183, 188~ 72 L. Ed. 842,
844, 48 S. Ct. 447 (1927), a zoning case, the Court said: "The
governmental power to interfere by zoning regulations with
the general rights of the land owner by restrictin.Q the character of his use., is not unlimited and other questions. aside,
such restriction cannot he imposed Jf it does not hear a substantial relation to the public health, safetv, morals, or the
general welfare. • • *" (Italics supplied.) .,
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It may be observed at this point that ·restricting the use
of property is vastly different from confiscating the use of
property, whether the confiscation be of a single use beyond
the reach of the police power or of all of the uses to which
such prC?perty could be put; since the deprivation of a single
constitutional rig·ht is just as invalid as the deprivation of
more than one such right. When we deal with inpage 27 } herent rights guaranteed and proteeted by the Constitution the degTee of the violation of -such right
is not material. The doctrine De JJ1inimis lex no c.urat. has no
application to the violation of an inherent right guaranteed
and protected by the Constitution.
~
This is not to suggest; however, that the rights of which
the defendant is aeprived by this ordinance are insignificant
rights. In the opinion of tl1e Court this ordinance except as
to the chapter on Industrial Property deprives the landowners of this county of real and substantial rights in their
prope;rty which rights a re beyond the reach of the police
power, and unquestionably beyond the power deleg·ated to the
Board of Supervisors by the General Assembly of Virginia
in Chapter 415 of the Acts of 1938, which is their only authority for the adoption of the ordinance in question.
Section 1 of the Declaration of Rights which is Section 1
, of our Constitution declares in these immortal words: '' That
all men are by nature equally free and independent and have
certain inherent rights, of which when they enter into a state
of society, they cannot by any compact deprive or divest their
posterity, namely, the enjoyment of life and liberty, with the
i;neans of acquiring and possessing property, and pursuing
and obtaining happiness and safety."
.
In R. F. <P: P. Co. v. Richmond, 145 Va. 225, 238, 133 S. E.
800 (1926), the Court said: "Man as an individual possesses
certain rights which are called inherent rights, inborn and
inbred, the gift of bis Maker, and essential to his existence
and well being, such as the rights of life, liberty and pursuit
of happiness, which are not surrendered by entering into organized society.. They existed before society was organized
and are not surrendered by entering into the organization. • * «-"
page 28 ~ '' The means of acquiring and possessing property'' is classed by Section 1 of the Declaration
of Rights with life, Hberty, and the pursuit of happiness and
safety as of the inherent rights of man. It is a _right guaranteed by the Constitution, which may be regulated but which
cannot be confiscated.
The acquisition and possession of property would be of
slight value if under the guise of exercising the police power,
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a political subdivision could confiscate the use of ptoperty

for all purposes and then grant back to the owner its use
for. certain purposes less than all the uses which did not conflict with the recognized exercise of the police power. The
system of draughtsmanship employed here is repugnant to
our system of Government and is not to be tolerated when
challeng;ed in the Courts. Y ou,ng v. Comm,onwealth, 101 Va.
853, 45 S. E. 327 (1903). As pointed out above, the Supreme
Court.has declared in fVashi1·igton, ex rel. Seattle T. & T .. Co.
v. Roberge, supra., that "Legislatures may not, under the
guise· of the police power impose restrictions that are unnecessary and unreasonable upon the use of private property
or the· pursuit of useful activities''. If such may not be done
under the Constitution, then far less justification exists for
what has been attempted to be done by the ordinance in question. Nothing could be more arbitrary and unreasonable
than what bas been attempted to be done under this ordinance. If such an ordinance could be sustained then property rights which are classed among the inherent rights of
man by the first seetion of our Constitution would be of small
value indeed, since it would follow that if the formula adopte<l
by this ordinance could be sustained, then at any time in the
future any one or more or all of the permitted use!-;
page 29 } could be taken away until nothin.g but the confiscation remained.
As was well said by Mr. Chief Justice Holt in Fugate v.
Weston, 156 Va. 107, 110, 157 S. E. 736 (1931), "When we
come to weigh a statute the question is not what has actually
been done under it, but what might have been done. Violett
v. Alexandria, 92 Va. 561, 23 S. E. 909, 31 L. R. A. 382, 5S
A. S. R. 835''.
For the· foregoing reasons the Court is of the opinion that
the zoning ordinance in question is invalid in so far as it at:.
tempts to prohibit the use of the defendant's land for all
purposes except the enumerated uses permitted, thereby depriving him of many lawful uses of his lot as residence property which are not prohibited by any recognized extension of
the police power; that said Ordinance exceeds and is in violation of the grant made to the Board of Supervisors for
the exercise of the police power by Chapter 415 of the ActF;
of 1938, and is in violation of the Constitution of Virginia
and of the United States wherever therein the formula employed in .section V of· the Ordinance is used. The ordi~
nance in the foregoing particulars being invalid, the praye1·
of the plaintiffs' bill will be denied, and their bill dismissed.

LEON M. BAZILE, Judge.

County of Fairfax, et al., v. L. W. Parker.
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And on the 19th day of March, 1947, a Notice of
• Presentation of Certificate of Exhibits was en-tere·d in the Clerk's Offioe· of the Court in the words and figures following, to-wit:
To Charles Pickett, Esquire,
Attorney for the Defendant:
Please take notice that at 12 o'clock noon, on the 19th day
of March, 1947, the complainants in the above entitled cause
will by their attorneys present to the Hon. Leon M. Bazile,
the J udg·e holding the said Court in the hearing of the said
cause, at the office of the regular judge of the Circuit Court
·of said county at the courthouse thereof at Fairfax, Virginia,.
a certificate of the exhibits in said cause for his signature and
execution.
·
Given_ under our hands this· 19th day of March, 194~,.
(Signed) HU.GR B. MARSH,
(Signed) ALBERT V. BRYAN,
Attorneys for the. Complainante,.
Legal and timely service of the foregoing -notice is hereby
accepted.
(Signed)

CHARLES PICKETT,
Attorney for Defendant.
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And on the 19th day of March, 1947, a Notice of
Application for Transcript of the Record was entered in the Clerk's Offi.Ge of the Court in the words and :figures following, to-wit:
To Charles Pickett, .Esquire,
Attorney for the Defendant:
Please 'take notice that the complainants will by their attorneys apply to the clerk of the said court at his office at
· Fairfax, Virginia, at ten o'clock A. M. on t1:i-e 31st day of
March, 1947, for a transcript of the entire record in the aboveentitled cause for purposes of applying to the Supreme Court
of Appeals of Virginia for an appeal to the final 'decree entered in said cause, and for the hearing of the said appeal
if the same is granted, the said record to -consist only of the
following:

,. .
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1. Bill of c.omplaint with the exhibits filed therewith and
bearing the certificate of the Judge holding the saia court in
said cause.
.
·
2. The demurrer of the defendant.
3. The opinion of. the Judge.
4. The final decree.
5. Notice of presentation of certificate of exhibits ..
6. This notice of application for said transcript.

Given under our hands this 19th day of March, 1947.
(Signed) HUGH B. MARSH,
(Signed) .ALBERT V. BRYAN,
Attorneys for Complainants.
Legal and timely service of the fore going notice is hereby
accepted.
(Signed)
page 32
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.

CHARLES PICKETT,
Attorney for Defendant.

~

I, Thomas P. Chapman, Jr., Cle.rk of the Circuit
Court of Fairfax County, Virginia, do hereby certify that the foregoing and hereto annexed papers constitute
a tn1e, correct transcript of the Record in the case of County
of Fairfax, a body politic, and The Board of Supervisors of
Fairfax County, a body corporate, Complainants, versus L.
W. Parker, Defendant, in Chancery No. 6579, in conformity
with Sections 6339 and/or Section 6342 of the Code of Virginia; and I also certify that before said transcript was made
out and delivered due notice in writing was given by the complainants to the defendant in said cause of their intention to
apply for and procure said transcript.
I further certify that ·the originals of all the exhibits have
been certified by the Court, and have been sent to the Clerk
of the Supreme Court of Appeals by me, and that the foregoing· transcript together with the exhibits listed in the index of exhibits hereto annexed constitutes the complete and
entire record of· said cause.
Given under my hand and official seal this 31st day of
March, 1947.

(Seal)

THOS. P. CHAPMAN, JR., Clerk.

A Copy-Teste :
M. B. WATTS, C. C.
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Zoning Ordinance of Fairfax County, Va.
An Ordinance: To provide for the zoning of Fairfax County into
districts; to provide for the obtaining oi a permit for the erection, alteration or repair of residemial, business, and industrial
properties; to regulate the erection of buildings thereon, to regulate the use and size of yards and other open spaces, and to provide penalties for the failure to comply with the Ordinance.
WHEREAS, by Acts of the General Assembly of Virginia, Approved March 30, 1936 (Chap. 427, Acts of 1936), and April 1, 1938
(Chap. 415, Acts of 1938), that for the purpose of promoting the
HEALTH, SAFETY, MORALS, and GENERAL WELFARE OF
THE COMMUNITY, it is provided that THE BOARD OF SUPERVISORS in any County may divide the area of such county in the unincorporated portions thereof into one or more districts; may by ordinance
regulate the use of lands and of buildings and other structures; may provide the locations of those areas which may be used as places of residence .
or in which agriculture, forestry, trade, industry or other specific uses,
may be conducted; may regulate the height, bulk and size of buildings
or other structures, the percentage of land area which may be occupied,
the minimum sizes of yards, courts, or other open spaces; and may provide for amendments and cha11ges therein; THEREFORE
Be it ord;lined by the Board of Supervisors of Fairfax County that:

SECTION I
DEFINITIONS
For the purpose of this Ordinance certain terms and words are
herewith defined as follows:
"'vVords used in the present tense include the future, words in the
singular number include the plural number, and words in the plural
number include the singular number; the world "shall" is mandatory
and not directory; the word "building" includes the word "structure,"
and the word "Section" refers to Sections of this Ordinance.
1. Accessory Building: A subordinate building on the same lot
with a main building, the use of which is incidental to that of the main
building, such as a garage or stable.
2. Alley: A public way not less than twenty (20) feet in width
located within the interior of a block and intended for rear access and
service to abutting property.
3. Apartment House: A building used or intended to be used
as a residence for three or more families living independently of each
other.
· 4. · Building: A structure having a roof supported by columns or
walls and intended for the shelter, support, or enclosure of persons,
animals or chattels. When separated by division walls from the ground
up without openings, each portion of such building shall be deemed a
separate building.

5. Building Set-back Line: A line beyond which a building or
structure shall not extend.
6. Dwelling: Single Family: A dwelling constructed to accommodate only one family, and containing only pne housekeeping unit.
7, Dwelling, Duplex: A dwelling constructed to accommodate
two families, one above the other with no communication between said
accommodations except as may be provided by a common entrance.
8. Dwelling: A building, single family or duplex as defined
above, occupied as an abode by one or more persons, either permanently or transiently, excluding hotels, apartment houses and tourist
cabins.
9. Garage, Public or Private: A building used for the housing
or storing of motor driven vehicles, in which no commercial rep~ir
work is done.
10. Guest House: A dwelling used exclusively ( other than for
residence by the Occupant) to provide three or more rooms for rental
to travellers or transients.
11. Height of Building: The vertical distance measured from
the mean level of the established curb or street grade in front of the
building to the level of the highest point. of said building. Where no
road or street grade has bce11 established within twenty-five (25) feet
of the front of the building, the established grade shall be construed
as the natural grade twenty-five (25) feet in front of such building.
12. Hotel: A building containing six or more sleeping rooms
offered singly or in suite for hire as temporary lodging, with or without. meals, and containing no provisions for the preparation of meals
except that a public dining room with kitchen facilities may be provided.
13. Lot: A piece or parcel of land abutting on a street, whose
area, in addition to the parts thereof occupied or which may hereafter
be occupied by a building and buildings accessory thereto, is sufficient
to furnish the yards, and minimum area required for comoijance with
this ordinance. The word lot shall include building site.
14. Side Line: The side line of a road or street is the right of
way line or property line.
15. Street: A highway, or road or other public way, either accepted by public authority or used by the public or dedicated on approved plats.
16. Structural Alterations: Any change in the supporting members of a building, such as bearing walls, co1umns, beams or girders,
excepting such alterations as may be required for the safety of the
building.
17. Tourist Camp. An area within which is located one or more
cabins for rental to transients.
18. Tourist House: See "Guest House."
19. Trailer Camp: Any land upon which habitually or frequent1j·
one or more trailers are harbored and remuneration is received in
2

connection therewith, and shall include any building, structure, tent,
vehicle or enclosure used or intended for use as a part of the equipment of such trailer camp.
20. Wayside Stand: An enclosed or unenclosed structure, with
or without a roof, which is designed and used for the display and sale
or farm products produced in the immediate vicinity ·Of the premises
upon which it is located. The term Wayside Stand shall not include
movable tables without a roof.
21. Yard, Side: An unoccupied space extending for the full length
of a building between the building and the side lot line.
22. Yard, Rear: A space unoccupied, except by a building of
a(,':cessory use as herein permitted, extending for the full width of the
lot between the extreme rear line of the building and the rear lot line.

SECTION II
ESTABLISHMENT OF DISTRICTS
A. For the purpose of this Ordinance, Fairfax County is hereby
divided into the following classes of districts:
Agricultural Districts
Rural Residence Districts
Suburban Residence Districts
Urban Residence Districts
Rural Business Districts
General Business Districts
Industrial Districts
B. Location and Boundaries of Districts: The location and
boundaries of the districts are hereby established as shown on the Zoning Map dated 1941 which accompanies this Ordinance and is hereby
declared to be a part thereof. Those district boundary lines are, unless otherwise shown on the Zonin·g Map or herein described, either
the center lines of streets or roads or railroads, or lines parallel or
perpendicular thereto as noted on said Map. The said Zoning Map
and all notations, dimensions,· and designations shown thereon shall
be as much a part of this Ordinance as if the same were fully described herein.
C. Lots in Two Districts: \Vherc a district boundary line divides
a lot in a single or joint ownership of record at the time ~uch line
is adopted, the regulations for the less restricted portion of such lQt
shall extend not more than thirty (30) feet into the more restricted
portion, provided the lot has frontage on a street in the less restricted
district.
D. Whenever a portion of any Business District is indicated on
the Zoning Map as a strip parallel to an opened or unopened street,
·the depth of such strip, unless otherwise shown on said map, shall be
h~o hundred (200) feet in the Rural Business District and two hundred
(200) feet in the General Business District measured at right angles
from the side lines of the street to which such strip is parallel and
2djacent.
3

SECTION III
AGRICULTURAL DISTRICT
A. Use Regulations: In any Agricultural District no building or
structure shall be erected, altered, or used, ar.d no land shall be used,
unless otherwise provided in this Ordinance, except for one or more of
the following uses:
1. Farming, dairy farming, livestock and poultry raising, lumber
and sawmilling, and all uses commonly classed as agriculture and
forestry, and uses which are customarily appurtenant thereto, and
which are in harmony with the character of the neighborhood with no
restrictions as to the operation of such vehicles or machinery as are
incident to such uses and with no restrictions as to the sale or marketing of products raised on the premises, provided that no building or
structure for the raising, housing or sale of poultry, livestock or other
animals on a commercial scale, or sawmill, shall be located less than
one hundred (100) feet from any street, lot or property line.
2. Any use permitted in the Rural Residence District, and subject to the same conditions in each case as set forth in Section IV, A.
3. Any of the following uses subject to the provisions of Section

XII.
a. Tourist camps and cabins.
b. Signs, billboards and other advertising devices.
c. Hotels. tea rooms and restaurants.
d. Au.tomobile filling stations and repair shops in connection therewith as permitted in the Rural Business District.
.
e. Wayside stands for the sale of products produced in the immediate vicinity, except the set back required sha)J be twentyfive (25) feet from the nearest side line of the street or road
or fifty (50) feet from the center tin~ whichever is the greater
distance.
f. Mines (including utilization of any natural resources), quarries and gravel pits.
B. Height Regulations: No height regulations shall apply in the
Agricultural Distdct.
-C. Area Regulations: The minimum size of yards and other open
spaces including the minimum lot area per dwelling shall be as follows, except as provided in Section XI.
1. Lot Area Per Structure: No structure shall be erected or
placed on a lot or building site containing an area of less than onehalf (%) acre, provided a larger area is not required by the Fairfax
County Health Unit. The lot shall have width of not less than one
hundred (100) feet, measured at the building set back line.
2. Building Set-Back Line: There shall be a building set;.back
line of not less than seventy-five (75) feet from the center line or fifty
(50) feet from the .side line of the abutting street, whichever is the
greater distance.
4

3. Side Yards: There shall be on each side of every building a
side yard having a minimum width of twenty-five (25) feet.
4. Rear Yards: No part of a building shall be erected within
twenty-five (25) feet of the rear lot line.
5. Corner lots and corner clearance shall conform to provisions
prescribed in Section XI.

SECTION IV
RURAL RESIDENCE DISTRICT
A. Use Regulations: In a Rural Residence District no building
or structure shall be erected, altered, or used, and no land shall be used
unless otherwise provided in this Ordinance, except for one or more of
the following uses:
1. Single family detached dwelling.
2. The office of a resident member of a recognized profession
other than an undertaker or mortician, when situated in the
same building used by such practitioner as his or her private
dwelling, provi<led that no name plate shall be displayed exceeding one (1) sq. ft. in area, containing the name and
occupation of the resident on the premises.
3. Customary home occupations provicied that such occupation
shall be engaged in only by residents on the premises, provided there shall he no display that will indicate· from the exterior that the building is being utilized in whole or in part for
any purposes other than a dwelling, other than as permitted
in paragraph 14 of this section.
4. Tourist homes for the accommodation of the tourist public
and operated in a dwelling by the occt!pant, provided that such
operation shall be subject to the approval of the Fairfax County
Health Unit.
5. Churches and other places of worship, including parish houses
and Sunday Schools.
6. Pubiic and Parochial Schools, public libraries, public museums,
public art galleries.
7. Private garage which shall not be used to house more than
two vehicles in excess <;lf those used by the residents of the
premises on which the garage is located.
8. Private stable which shall be used to house only such vehicles
as are permitted in paragraph 7 of this• Section and to house
not more than two -(2) horses in excess of those used by the
residents of the premises on which the stable is located.
9. Private summer cottages, or cabins and recreational camp
grounds to be occupied for a portion of the year, but not including tourist camps or cabins.
10. Public and private parks, recreational areas and resorts, including golf courses, swimming pools, and boating facilities,
together with structures accessory thereto.
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11.

Riding stables and related uses, provided that no structure
shall be located less than one hundred (100) feet from any
street, lot or property line.
12. Truck gardens, nurseries and green houses, including an office.
13. Farming, dairy farming, livestock aJJd poultry raising, provided that any structure or premises devoted to such use on a
commercial scale, shall be located not less than one hundred
feet from any street, lot or property line.
14. A sign not more than ten (10) sq. ft. in area appertaining to
the sale or lease of the premises upo11 which it is located, or
advertising only services or accommodations available on the
premises, or agricultural, or farm products which have been
produced in the immediate vicinity, provided that such sign
shall be displayed not less that'\ fifty (50) feet from the center
line or any street or road.
15. Any of the following uses, permitted by the Board of Appeals
as provided in Section XII.
a. Cemeteries.
b. Private schools and colleges.
c. Clubs and grounds for games or sports, provided any such
use is not primarily for gain.
d. Municipal recreation buildings, playgrounds, parks, and athletic fields.
e. Community buildings.
f. Hospitals or sanitariums, not treating contagious diseases and
not for the care of epileptic. or drug or liquor. patients, charitable institutions which are not of a correctional nature and
which are not intended for the cure of insane or feeble minded
patients; provided that any building so used shall be set back
not less than one hundred (100) feet from any lot line or
street line.
g. Buildings and facilities which are used exclusively by the Federa!, or State or County Government for public purposes, except penal, correctional institutions, incinerators, sewage disposal plants or similar objectionable buildings or facilities.
h. Railroad, trolley, bus, or boat passenger stations, and airports
or landing fields, but not including car barns or garages. Railroad rights of way and tracks, but not including railroad yards
and shops other than for passenger purposes.
i. Static transformer stations, transmission lines and towers, and
telephone exchanges, but not including service and storage
yards.
j. Tea rooms- and restaurants.
B. Height Regulations: No building hereafter erected or structurally altered shall exceed three (3) stories or forty ( 40) feet, except
as provided in Section XII.
C. Area Regulations: The minimum size of yards and other
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open spaces incJuding the mm1mum lot area per dwelling shall be as
follows, except as provided in Section XI.
1. Lot Area Per Structure: No structure shall be erected or placed
on a lot or building site containing an area of less than onehalf (~) acre, provided a larger ared. is not required by the
Fairfax County Health Unit. The lot shall have a width of
not less than one hundred feet measured at the building setback line.
2. Building Set-back Line: There shall be a building set-back
line of not less than seventy-five (75) feet from the center line
or fifty (50) feet from the side line of the abutting street,
whichever is the greater.
·
3. Side Yards: There shall be on each side of every building a
side yard having a minimum width of twenty-five (25) feet.
4. Rear Yards: No part of a building shall be erected within
:
twenty-five (25) feet of the rear lot line.
5. Comer lots and Comer Clearance regulations shall conform to
provisions prescribed in Section XI.

SECTION V
SUBUR;BAN RESIDENCE DISTRICT
A. Use Regulations: In a Suburban ·Residence District no building or structure shall be erected, altered, or used, and no land shall
be used unless otherwise provided in this Ordinance except for one or
more of the fellowing uses:
J. Any use permitted in the Rural Residence District and subject to the same condition in each ~ase as set forth in Section

IV,A.
B. Height Regulaticns:

No building in a Suburban Residence
District hereafter erected or structurally altered shall exceed three
(3) stories or forty (40) feet, except as provided in Section XI.
C. Area Regulations: The minimum size yards, and other open
spaces including the minimum lot area per dwelling shall be as follows,
except as provided in Section XI.
1. Lot area per structure: No structure shall be erected or
placed on a lot or building site containing an area of less than
ten thousand (10,000) sq. ft., provided a larger area is not
re<1uired by the Fairfax County Health Unit. The lot shall
have a width of not less than sixty-five (65) feet, measured
at the building set-back line. '
2. Building set-back line: There shall be a building set-back tine
of not less than forty (40) feet from the nearest side line or
sixty (60) feet from the center line of the abutting street,
whichever is the greater distance.
3. Side Yards: There shall be on each side of every building a
side yard having a minimum width of fifteen (15) feet.
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4.

5.

Rear Yards: No part of a building shall be erected within
twenty-five (25) feet of a rear line.
Comer Lots and Comer Clearance regulations shall conform to
provisions prescribed in Section XI.

SECTION VI
URBAN RESIDENCE DISTRICT
A. Use Regulations: In an Urban Residence District no buildmg
or structure shall be erected, altered, or used, and no land shall be
used unless otherwise provided in this Ordinance except for one or more
of the following uses:
1. Any use permitted in the Rural Residence District and subject
to the same condition in each case as set forth in Section
IV, A..
B. Height Regulations: No building hereafter erected or structurally
altered shall exceed three (3) stories or forty ( 40) feet, except a3
provided in Section XI.
C. Area Regulations: The minimum size of yards and other open
spaces, including the minimum lot area per dwellinp:, shall he as follows,
except as provided in Section XI:
1. Lot Area Per Structure: No structure shall be erected or
placed on a lot or building site containing an area of less than
seventy-two hundred (7,200) square fret, provided a larger area
is not required by the Fairfax CQunty Health Unit. The lot
shall have a width of not less than !;ixty (60) feet, measured
at the building set-back line.
2. Building Set-Back Line: There shall be a building set-back
line of not ]('ss than thirty (30) feet from the nearest side line,
or sixty (60) feet from the center lir.e of the abutting street,
whichever is the greater distance.
3. Side Yards: There shall be on each side of every building a
side yard equal to not less than one-half the height of the
building, provided, however, that no side yard shall be less
than ten (10) feet.
4. Rear Yards: There shall be a rear yard of not less than
twenty-five (25) feet.
5. Comer lots and Corner Clearance regulations shall conform to
provisions prescribed in Section XI, Paragraph 10.

SECTION VII
RURAL BUSINE'.SS DISTRICT
A. Use Regulations: In a Rural Business District no building or
structure shall be erected, altered or used, and no land shall be used
unless otherwise provided in this Ordinance, except for one or more of
the following uses:
1. Any use permitted in the Rural Residence District and subject
to the same condition in each case as set forth in Section IV, A.
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2. Tea rooms, restatfrants, tourist camps and cabins.
3. Any retail trade or service, provided that no industry or manufacturing shall be permitted except the making of articles to
be sold exclusively at retail on the premises.
No building or land shall be used for the following:
Carpet, rug or bag clea~ing.
Dyeing and cleaning works employing more than five persons
in the process.
c. Any use prohibited in the General Business and Industrial
Districts.
a.
b.

4.

A private or public gara·ge for the housing of motor vehicles.

5. A private stable which shall be used to house only such vehicles as are permitted in paragraph 4 of this Section and only
such horses and horsedrawn vehicles as are used by residents
0f the premises, or used in connection with a business conducted on the premises on which the stable is located.
6. Automobile filling stations, automobile repair shops in connection with a filling station or garage for minor repairs, and
not equipped with motive power .in excess of ten horse power,
and provided further that no storage of wrecked cars, or a
wrecking of cars shall be permitted c,n the premises.
B. Height Regulations: No building hereafter erected or structurally
altered shall exceed three (3) stories or forty (40) feet, except as
provided in Section XI.
C. Area Regulations: Except for a building occupied in whole or in
part for residential use, the minimum size of yards and other open
spaces· shall be as follows except as provided in Section XI.

1. Building Set-Back Lines shall conform to those established in
the Rural Residence District.
2. Side and Rear Yards: Side yards shall not be required and
rear yards sha11 not be less than ten (10) feet in depth unless
an alley is provided, in which case one-half (~) of the width
of such alley shall he counted as· part of the rear yard; provided, however, that no building in the Rural Business District
shall be located a lesser distance from any lot or property line
Jying in a Residence District than the side yard width required in such Residence District and that such yard requirements in the Rural Business District shall, in the case of automobile filling stations, repair shops and public garages, be increased by not less than twenty-five (25) feet.
3. Comer Lots and Comer Clearance regulations shall conform
to the provisions prescribed in Section XI.
All buildings containing residential units shall conform to the area
regulations in the Residential or Agricultural District surrounding it.
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SECTION VIII
GENERAL BUSINESS DISTRICT
A. Use Regulatons: In a General Business District no building or
structure shall be erected, altered or used and no land shall be used
unless otherwise provided in this Ordinance, except for one or more
of the following uses:
1. Any use permitted in the Rural Business District, ~nd subject
to the same condition in each case as set forth in Section VII, A.
2. Hotels and Apartment Houses.
3. Theaters, assembly halls and similar places of public entertainment.
4. Banks or offices.
5. Any wholesale trade or service, provided that no industry or
manufacturing shall be permitted except the making of articles
to be sold on the premises.
No building shall be used for the following:
a. Carpet, rug or bag cleaning.
b. Dyeing and cleaning works employing more than five persons in the process.
c. Any use prohibited in the Industrial District.
B. Height Regulations: No building hereafter erected or structurally altered shall exceed three (3) stories or forty (40) feet, except as
provided in Section XI.
1. Building Set-back Lines shall conform to those established in
the Urban Residence District.
2. Side and Rear Yards: Side Yards shall not be required, and
rear yards shall not be less than ten (10) feet in depth unless
. an alley is provided, in which case one-half (~) of the width
of such alley shall be counted as part of the rear yard; provided however, that no building in the General Business District shall be located a lesser distance from any lot or property
line lying in a Residence District than the side yard width required for such Residence District, ~net that such yard requirements in the General Business District shall, in the case of
automobile filling stations, repair shops, and public garages,
be incl"eased by not less than twenty-five (25) feet.
3. Comer Lots and Comer Clearance regulations -shall conform
to the provisions prescribed in Section XI.
All buildings containing residential units ~hall conform to the provisions prescribed for area in the Urban Residence District.

SECTION IX
INDUSfl'RIAL DISTRICT
A. Use Regulations: In any lnc(ustrial District, buildings or land
may be used for any purpose not otherwise prohibited by Ordinance
within Fairfax County, provided, however, that when any of the following uses are not controlled by existing county ordinances, such
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uses shall require the approval of the Board of Supervisors of Fairfax County and the prior submission of a report and recommendations to said Board by the Fairfax County Planning Commission, provided further, that no such use shall be estabfo;hed within two thousand
(2,000) feet of any Residence District or within five hundred (500)
feet of any Business District.
1. Abattoir.
2. Ammonia, bleaching powder, or chlorine manufacture.
3. Bag-cleaning establishment.
4. Blast furnace.
5. Boiler works.
6. Distillation of coal, wood, bones.
7. Distillation of turpentine or varnish.
8. Emery-cloth manufacture.
9. Fertilizer manufacture.
10. Fireworks or explosives manufacture or storage.
11. Fish canning, curing, grinding or smoking.
12. Garbage incineration other than in municipal plants or incidental to the operation of hotels, restaurants, apartment houses
and dwellings,
13. Gluc, size, or gelatin manufacture.
14 Grinding, cooking, boiling, rendering, or storing of slaughterhouse refuse, ·or animal refuse or rancid fats, or refuse of
dead animals.
15'. Iron, steel, or copper works or foundries.
16. Lime, cement, gypsum or plaster of paris manufacture.
17. Manufacture of concrete or mortar.
ts: Petroleum or asphalt refining or manufacture.
19. Pyroxylin or ceUuloid manufacture.
20. Pulverizing of charcoal or coal.
21. Sewage disposal plant.
22. Smelting of iron.
23. Soap manufacture.
24. Stockyards.
25. Sulphuric, nitric or hydrochloric acid manufacture.
26. Tanning, curing or storage of raw hides or skins.
27. Tetra-ethyl lead precipitate or liquid manufacture.
28. Vinegar manufacture.
29. Wool pulling and scouring.
30. Yeast plants.
~1. Any other similar use which in the op1mon of the Board of
Supervisors might he injurious or noxious by reason of odor,
fumes, dust, smoke,• vibration, noise or other cause.
B. Height Regulations: No building hereafter erected or structurally altered shall exceed three ( 3) stories or forty ( 40) feet in height,
except as provided in Section XI.
C. Area Regulations: Except for buildings occupied in whole or in
part for residential use, the minimum size of yards and other space~
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shall be as follows, unless otherw:ise provided in Section XI.
1. Building Set-Back Lines: Building set-back lines shall con·
form to those established in the General Business District.
2. Side and Rear Yard: Side yards shall not be required and
rear yards shall not be less than ten (10) feet in depth, unless
an alley is provided in which case one-half (~) of the width
of .such alley may be counted as part of the rear yard; provided, however, that no building in the Industrial District shall
be located less than one hundred (100) feet from any lot or
property line lying in a Residence District and not less than
fifty (50) feet from any such line lying in a Business District
unless permitted by the Board of Zoning Appeals as provided
in Section XII.
3. Comer Lots and Comer Clearance regulations shall conform to
the provisions prescribed in Section XI.
All buildings containing residential units shall conform to the area
regulations in the Urban Residence District.

SECTION X
NON-CONFOR1VIING USES
A. Continuation of Non-Conforming Uses:
If at the time of enactment of this ordinance, any building, struc·
ture or -land is being used in a character or manner or for a purpose
or is in a location which does not conform to the provisions o'f this
ordinance and which is not prohibited by some other ordinance, such
character or manner of use or purpose or location as then existing may
be continued, and no change of title or possession shall be construed
to prevent the non-conforming use of such building, structure or land
as h~reinbefore provided.
B. Termination of Non-Conforming Uses:
No building, structure or land in which a non-conforming use is
abandoned for a period exceeding one hundred eighty (180) days, or is
superseded by a permitted use subsequent t<' the enactment of. this
Ordinance, shall again be devoted to any prohibited use.
C. Restoration After Damage:
Any non.-conforming building, structure, or land which is hereafter
damaged to an extent exceeding fifty (50) per cent of its then reproduction value, exclusive of foundation, by fire, flood, explosion, earthquake, war, riot, storm, or so-called Act of God, may not be restored,
reconstructed, or used for any other purpose than a purpose permitted
under the provisions of this ordinance governing the district in which
the building, structure or land is located, except where the floors and/or
foundation walls of agricultural buildings are concrete or other masonry
and not practical to move, or if the non-conforming location is necessary to meet the requirements of the other existing regulations of the
County or of the District of Columbia Health Department.
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D. Nothing in this Ordinance shall prevent such structural alterations as may be necessary to restore to a safr or lawful condition any
part of a building or structure declared unsafe or ·unlawiul by any
duly authorized County Official.

SECTION XI
GENERAL REGULATIONS ANl) EXCEPTIONS
Height and area requirements shall be subject to the following
regulations and exceptions:
1. Barns, silos, chimneys, elevators, tanks, spires, and towers not
used for human habitation may extend above the height limitation
herein fixed. Parapet walls and other similar unused projections may
so extend not to exceed five (5) feet.
2. Building heights as prescribed in this Ordinance may be increased provided that a building shall, in addition to its yard requirements, set back from any street or lot line one foot for each foot of
excess height over forty (40) feet, provided that no dwelling shall exceed forty-five ( 45) feet or three and one-half (3~) stories in height
and no building not a dwelling shall exceed seventy-five (75) feet in
height.
3. Except as specified in this Section, set-backs and yards required by this Ordinance shall be open and unobstructed to the sky.
4. Cornices and eaves may project not to exceed three (3) feet
over any minimum· required yard, provided that any such projection
shall not be less than two feet from any lot line.
5. Sills, leaders, belt courses and similar ornamental features may
project twelve inches over any minimum yard. An open fire balcony,
fire escape or fire tower may project five feet over any yard.
6. A bay window, oriel or balcony which is not more than ten
(10) feet wide may project not more than three (3) feet into any front
yarcl or side yard, provided it does not come nearer to the side lot line
than seven (7) fret and not more than ten (10) feet into any rear yard,
provided it docs not come nearer to the rear lot line than fifteen (15)
feet.
7. Any building shall be required to set back from a street beyond the required set-back line the same distance as the set-back line
rrbserved by that one, of two existing buildings on the immediate adjoining lots on either side, which is nearer the street centerline, provided, however, that no building shall be requi.-ecl to set back more than
twenty (20) feet from the set-back line prescribed in the District in
which such building is located. A building may be permitted to set
back from the street k~s than the required set-back to conform to the
set-back established by adjacent c::dsting buildings located on that side
of the street within the same block, or if not subdivided into blocks
then by existing buildings located within 600 feet of either side of said
proposed building on the same side of the street.
8. Set-back and yard requirements shall not apply to any necessary retaining wall or to any fence or wall which is less than five (5)
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feet high, except as provided in paragraph 10, provided nothing herein
shall prevent the construction of a rear line fence or wall to a height
not e..'tceeding seven feet.
9. Terraces, steps, uncovered porches or covered but not enclosed
porches, may be permitted provided they shall be located not less than
ten feet from any lot or property line and shall not extend into any
prohibited area more than t~n feet.
10. For the purpose of safety or travel on streets and highways,
buildings on corner lots shall observe the set-back restrictions on the
respective streets on which the building is located, provided that within
the area formed by the centerline of the interesting streets and a line
joining points on sttrh centerlines at distances from their intersection
as prescribed below, there sha11 be no structure more than three and
one-half (3~) feet, or other obstruction to vision between three and
one-half (3~) feet, and ten (10) feet above the curb or established
road grade:
a. Two hundred (200) feet in the Agric·ultural, Rural Residence
and, Rural Business Districts.
b. One hundred fifty (150) feet in the Suburban Residence District.
c. One hundred (100) feet in the Urban Residence, General
rlusmess and Industrial District:,.
A reduction of the hereinabove described set-back restrictions may
be permitted by the Zoning Administrator for lots of record prior to the
adoption of this ordinance, providing the Zoning AcJ.ministrator deems
that safety of travel on adjacent intersecting streets and highways will
not be jeopardized.
11. No yard or other open space provided about any building for
the purpose of complying with the provisions of this ordinance shall
be so reduced as to be less than herein required, or shall be considered
as providing any part of a yard or open space for any other building,
except for lots of record at the time of the a,Joption of this ordinance.
A reduction in side and rear yard requirements may be permitted for
lots of record at the time of the adoption of this ordinance, which are
less than the required minimum, provided that no building shall be
situated less than ten (10) feet from any lut or property line. The
side yard requirement may be· further reduced to not less than seven
feet, provided that the side walls of any building so located are of fire
resistant construction.
12. Accessory buildings permitted by this Ordinance shall be
placed in side and rear yards only, and shall not exceed twenty-five
(25) feet in height except as otherwise provided in paragraph 1 above.
The aggregate ground area covered by acces·mry buildirtgs in Residence
Districts, including the ground area covered by any projection or encroachment hereinbcfore permitted, shall not exceed thirty (30) per
cent of the respective yard area upon which the accessory buildings
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are built. Such buildings shall be located at c;1 distance from any abutting street not less than double the required set back from that street,
and no part of any such accessory building shall be situated less than
ten (10) feet from any lot or property line, except as provided in the Urban
residence district, provided, however, that in cases where the lot in question is smaller in size than the minimum required by the provisions of
this ordinance, and is a lot of record prior to the adoption of this ordinance, as defined in Section XI, iParagraph 15, the Zoning Administrator may in his discretion permit such accessory building or buildings,
provided they shall be situated not less than ten feet from any lot or
property line and in the rear of the minimum set-back line for the
district in which such building is situated.
13. In any District, any dwelling, including apartment houses
an<l hotels, shall provide on the premises g:irage or parking space to
accommodate not less than one motor vehicle for each family unit contained thereon, together with means of ingr('ss and egress to a street
or alley, so loC'ated that dangerous traffic or otherwise objectionable
condition will not be created. In any Business or Industrial District
where a lot is used in whole or in part for business. or industrial purposes, parking space for motor vehicles whil~ being served or while
parked in connection with the conduct of a business or industry shall
be provided on the premises together with safe and satisfact<Jry means
of ingress and egress to a street or alley as provided above.
14. In any district the lot coverage of a hotel, apartment house,
tourist home or any other multiple dwelling unit, shall not exceed
twenty-five (25) per cent of the total area.
15. No provision of this ordinance resptcting the size and shape
of lots shall affect in any way "the size and shape of lots of record
prior to April 1. 1943.
For the purposes of this ordinance, a lot of record prior to April
1, 1943, shall include:
a. Lots either in plats and subdivisions of record prior to that
date.
b. Lots embraced in deeds executed but not of record prior to
that date.
c. Lots sold under contract, on which no deeds have been executed and recorded prior to that date, irrespective of whether
or not the plat of the subdivision it~ which any such lot is
situated, or the plat and survey of the land of which any such
lot is a part, has been placed on record prior to that date.
The provisions of this paragraph (Paragraph 15) shall not be
deemed to give a legal status to any lots which were illegally subdivided with less area or frontage than was required by the zoning
ordinance between March 1, 1941, and April 1, 1943.
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SECTION XII
BOARD OF ZONING APPEALS
A. Establishment: A Board of Zoning Appeals is hereby established.
The word "Board" when used in this Section shall mean the Board
of Zoning Appeals.
B. Membership: The Board shall consist of five (5) members appointed by the Board of Supervisors of Fairfax County; whose compensation shall be fixed by the Board of Supel'visors, and shall contain
one (1) member of the County Planning Commission, and four (4)
members other than paid County officials, who are residents of Fairfax County. The term of office of the members of the Board shall be
for five (5) years, except that the five (5) members first appointed
shall serve, respectively, for terms of: one for one year, one for two
years, one for three years, one for four years, and one for five years,
and thereafter members shall be appointed for terms of five (5) years
each. Two members so appointed shall at the first meeting in January of each year of said Board be elected as Chairman and Vice
Chairman, respectively, by a majority vote of the entire membership
of the Board. The Board shall appoint a Clerk whose compensation
shall be fixed by the Board of Supervisors.
C. Appeals: Appeals to the Bqard may be taken by any person
or person aggrieved, or their agents or by any officer or agency of
Fairfax County affected by any decision of the Zoning Administrator.
D. General Powers and Duties:
1. Hearings: Whenever appeal is made to the Board, said Board
shall, within thirty days, publish a notice of the time and place of a
public hearing on such appeal, in a local newspaper of general circulation in Fairfax ·County, not less than ten (10) days before such hearing. Additional notice of such hearing shall be given to interested
persons and organizations as the Board shall deem practicable. The
Board shalt hear all parties interested or affected.
2. No order of the Board approving the erection, alteration, or
use of a building shall be valid for a period longer than six months,
unless:
a. A building permit for such erection or alteration is obtained
within said period and such erection or alteration is started
and proceeds to completion in accordance with such permit, or
b. Such use is established within said period, provided, however,
that where use permitted is dependent upon the. erection or
alteration of a building, ~uch order shalt continue in force
if a building permit for said erection or alteration is obtained
and such erection or alteration is started and proceeds to completion as provided above.
3. Upon appeals, the Board shall determine the exact location of
a District boundary line as defined in this ordinance, where there is a
dispute.
4. Upon appeals, the Board shall interpret the words of this or~
dinance where there is a dispute as to meaning.
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5. The Board shall not have the power to amend any provision
of this ordinance or map.
6. The Board shall make a record of all its proceedings setting forth the full reasons for its decisions and the vote of each member participating therein. Such record shall be placed on file and shall
be cpen to public inspection.
E. Powers Relative to Decision of Administrative Officer: The Board
shall hear and decide appeals where it is alleged by the appellant tha! there is !!rror in any order, requirement, decision, determination, or refusal made by the Zoning Administrator or other administrative official or body in carrying out or enforcement of any provision of this Ordinance.
F. Powers Relative to Special Exceptions or Other Special Questions:
Upon appeals, the Board is hereby empowered to grant requests
for the following special exceptions when in the judgment of the Board
such exception shall be found to be in harmony with the general pur.:
pose and intent of the zoning regulations and map and will not tend
to affect adversely the use of neighboring property in accordance with
the zoning regulations and map.
1. Permit in tire Agricultural District one or more of the uses
set forth in Section III, A-3, provided that when such use is
located within 1,000 feet of- the centerline of any Federal or
State Highway or other street it shall be subject to the following standards and conditions to promote the safety of travel,
eliminate or lessen traffic hazards and conserve the investment in said highways and streets.
a. That any building for such uses shall have an additional setback of forty ( 40) feet more than the set-back for other building not involving service to the traveling public, said additional set-back to be for the purpose of providing necessary
driveways, approaches, parking space, etc.
h. That means of ingress and egress to the highway shall be so
focated that dangerous or otherwise objectionable conditions
will not be created.
c. That automobile filling stations an4 repair shops shall be so
far as possible located in compact groups so as to prevent the
undue scattering of such uses along the highway with consequent hazard to the traveling public and impairment of the
natural assets of roadside areas and their future use for residential purposes.
d. That no commercial advertising sign, billboard, or other such
device shall be located less than five hundred (500) feet from
the centerline of the abutting highway, or street.
e. Permit in any Agricultural District mines, quarries and gravel
pits, provided that the Board of Appeals shall find that the
location of such use will not tend to prejudice the ultimate development of the property in accordance with the zoning map,
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and that the ground surface so used shall be left in a safe
condition, properly drained either upon termination of permit
or of operations, provided further that no such permit shall
be required for any such enterprise when the products thereof
are to be used exclusively on the premises by the owner or
occupant.
f. Before granting any appeal under P,•.ragraph F-1 of this Section except those relating to signs, billboards and other advertising devices, the Board shall refer the same to the County
Planning Commission for study as to whether a new Rural
Business District or the extension of a present Rural Business
District is advisable and needed, including the site and vicinity
of the proposed roadside used and the need for accommodating
other business uses primarily serving the agricultural population. The Planning Commission shall thereupon make a
report to the Board of Supervisors who shall then consider the
question of amending the map by the creation of a new or
extended Rural Business District if and as recommended by the
Planning Commission.
2. Permit in any Residence District any of the uses listed in Section IV, A-15, provided the Board shall find that the location
of such will not tend to retard or impair the present use or
future development of the district for residence.
3. Permit, if no structural alterations nre made, a non-conforming use of a part of a building to he extended throughout the
building, provided the Board finds that such extension will
not adversely affect the use or development of neighboring
property in accordance with the zoning regulations and map.
4. Permit in an Industrial District, a building ~loser than one
hundred (100) feet from any lot or property line lying· in a
Res.idence District, or closer than fifty (50) feet from such tine
lying in a Business District if the building is to be used for
purposes which will not tend to impair or detract from the use
of neighboring property in accordanc<: with the zoning regulations and maps.
5. The Board of Zoning Appeals is hereby empowered and authorized to grant requests and permit as special exceptions the
erection of multiple housing projects in any district, subject to
the restrictions hereinafter set forth, provided that such use
shall be found by said Board to be in harmony with the general
purpose and intent of the zoning regulations and map, and
will not tend to affect adversely the US<' of neighboring property,
in accordance with the zoning regulations and map.
a. A multiple housing project shall be considered to be a group
of two or more multiple dwellings occupying a parcel of land in one
ownership, having any yard or court in common.
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b. A multiple dwelling s11all be considered to be any building or
portion thereof used or designed for use as a residence for three or
mere families living independently of each other and doing their own
cooking in said building, including apartment houses, apartment hotels
and flats, but not including tourist camps.
c. The maximum number of dwelling units per acre of land in the
proposed project shall not exceed the ratio of twelve dwelling units per
acre, gross.
d. No multiple housing project shall contain less than twenty-four
dwelling units.
e. No building in any multiple housing project shall exceed three
stories, or forty feet, in height.
f. No building in any such project shall be located less than seventyfive feet from the side line of an abutting street, or fifty feet from any
lot or property line.
g. A final plot plan of the proposed project, drawn to scale and
showing all dimensions, including all roads and easements, means of
ingress and egre~s to the highway, parking facilities, the height and
location of every building, the proposed recreational facilities, and all
other facts pertinent to the proposed development, and any other facts
which might be requested by the Board, shall be presented with the application, which data shall be the sole basis for the granting of the exception, and which plot plan may be deviated from only upon permission from the Board of Zoning Appeals.
h. Complete plans of the water supply, sanitation system and
garbage disposal, approved by the Health Department of Fairfax County,
must be submitted with said application.
G. Powers Relative to Variances: Where, by reason of exc~ptional
narrowness, shallowness, shape or area of a specific piece of property at
the time of the enactment of this ordinance or by reason of exceptional
topographic conditions or other extraordinary and exceptional situation
or condition of such piece of property, the strict application of any regulation in this ordinance would result in pecutia!" and exceptional practical
difficulties to or exceptional and undue hardship upon the owner of
such property, the Board shatl have power, in passing on appeals, to
grant a variance from such strict application so as to relieve such difficulties or hardships, provided such relief may be granted without substantial detriment to the public good and without substantially impairing
the intent and purpose of the zoning map and zoning ordinance:
PROVIDED, however, that no provisions of this ordinance respecting the size and shape of lots shalt affect in ilnY way the size and shape
of lots either in plats and subdivisions of record prior to the date of
adcption of said ordinance, or the size and ~hape of lots embraced in
deeds executed but not of record as of the date of the adoption of this
ordinance, or the size and shape of lots hcr~tofore sold tinder contract,
on which no deeds have been executed and recorded as of the date of
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the adoption of this ordinance, irrespective of whether or not the plat of
the proposed subdivision in which any such lot is situated or the plat
and survey of the land of which any such lot is a part has been placed
on record.
H. Rules of Procedure:
1. Meetings: The Board shall hold at least one meeting each
month in the Fairfax County Court House. Three members of the
Board shall constitute a quorum of the Board but a lesser number may
meet and adjourn. All meetings shall be public and all records andminutes of the proceedings shall be kept in writing by the Clerk.
2. Cases Before the Board: Each appeal to the Board shall be
made on the appropriate form provided by the Board, and all information called for by such form shall be furnished by the appellant. Any
fee required by the Board of Supervisors for an appeal shall be paid
to the County Treasurer, who shall issue rectipts in duplicate therefor,
one copy of said receipt to be filed with the Board at the time the appeal is filed.
3. Priority of Appeals: Appeals shall be heard in the order in
which they are filed, except that an appeal may be advanced for hearing by order of the Board for good cause shown. A calendar of cases
to be heard shall be kept by the Clerk in their proper priority.
4. Action of the Board_: The Board shall act by resolution in
which a majority of the members present shall concur, provided the
members present constitute a quorum. Such resolution shall contain
a full statement of the reasons for the decision and other action of the
Board, and said resolution, including said statement of the reasons,
shall appear in the minutes of the Board.
5. Conduct of Hearings: At a hearing the order of procedure shalt
be as follows:
a. Appellant's side of the case. The appellant may be represented
by an attorney or agent. In the absence of either the appellant or his representative, notice having been given, the Boarcl
may, in its discretion, proceed to dispose of the case before it.
b. Zoning Administrator's or other County official's side of the
case.
c. Interested property owner's or other interested person's side
of the case.
d. Appellant's rebuttal.
6; Rehearings: A rehearing on any resolution of the Board may
be had only upon the affirmative vote of not less than three (3) members of the Board, provided a motion for rehearing is made not later
than forty-five days following the date of such resolution. No motion
for rehearing shall be entertained unless new evidence is. submitted
which could not reasonably have been presented at the original hearing.
Any appellant whose appeal is denied may institute a new appeal
not less than six months from the date upon which the Board took action upon the previous appeal.
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SECTION XIII
ENFORCEMENT AND ADMINISTRATION
1. No building shall hereafter be constructed, erected or structurally altered until an application shall have been filed with ·and approved by the Zoning Administrator permitting the construction, erection or alteration. If the building to be ccnstructed, erected or structurally altered is one that requires a building permit therefor, the
building permit shall not be issued by such officer as may be designated by the Board of Supervisors for that purpose until after the application therefor shall have first been approved by the Zoning Administrator.

2. This ordinance shall be enforced by an officer to be known as
the Zoning Administrator, who shall be appointed by the Board of
Supervisors prior to the taking effect of this ordinance, and who, as
well as his successors in office, shall serve at the pleasure of the. Board
of Supervisors,.and whose compensation as such shall be fixed by resolution of the Board of Supervisors.
All applications filed with the Zoning Administrator as required
by Paragraph 1 of this section shall be accompanied by a plot plan in
duplicate, drawn to scale, showing the actual shape and dimensions of
the lot to be built upon, the '3hapes, sizes and locations o'f the building
and accessory buildings then existing, and the lines within which the
proposed building or structure shall be erected or altered, the existing
and intended use of each building or part of ~ building, the number of
families or housekeeping units the building i~ designed to accommodate, and such information with regard to the lot and adjoining lots
as may be necessary to determine and provide for the enforcement of
this ordinance. One copy of such plot plan shall be returned to the
owner when such plot plan has been approved by the Zoning Administrator, and the other copy thereof shall remain on file in the office of
the Zoning Administrator. The said Zoning Administrator shall in no
case approve any such application for the construction .or alteration of
any building if the building as proposed to be constructed or altered
would be in violation of any provision of this ordinance.
No such plot plans shall be required, however, if the building proposed to be constructed, erected or altered is to be located more than
one hundred (100) feet from any lot or property line or from the edge
of the right of way of any street or road.
3. It is the intention of this· ordinance that all questions arising
in connection with its enforcement shall be presented first to the Zoning Administrator, and that such questions .shall be presented to the
Board of Zoning Appeals only on appeal from the said Zoning Administrator, and that recourse shall be had from the Board of Zoning Appeals as provided by law.
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4. Certificate of Use and Occupancy: No building now or hereafter erected or altered shall be occupied, used or changed in use, and
no land shall be occupied, used or reduced in size for any non-agricultural or non-residential purposes until a Certificate of Use and Occupancy shall have been issued by the Zon?ng Administrator of Fairfax County, to the effect that the building or Ian~ complies with all
building and health laws and ordinances applicable to such building or
land, and complies with the provisions of this ordinance.
•
5. Violations and Penalties: Any person, firm or corporation
violating any of the provisions of this ordinauce shall, upon conviction
thereof, be punished by a fine of not more than $50.00, or by imprisonment in the County jail not exceeding thirty days, or by both such fine
and confinement in said jail in the discretion of the justice, court or
jury trying the case, and each day upon which the said violation shall
ccntinue shall constitute a separate offense.
6. Amendments: The Board of Supervisors may from time to
time on its own motion or on petition amend any provision of this
Ordinance or Map( but any such amendmept shall not be made or shall
not become effective unless the same be first submitted by the Board
of Supervisors to the County Planning Commission for its· recommendations, the report of the Planning Commission to be made within
thirty (30) days after such submission.
The provisions of Sections 3 and 4, of Chapter 415, of the Acts of
the General Assembly of 1938, relative to public hearings, shall apply
to all such amendments.
7. Interpretation and Purposes: In their interpretation and application, the provisions of this Ordinance shall be held to be minimum
requirements adopted for the promotion of health, safety, morals, comfort, prosperity and general welfare of the public. It is not intended
by this Ordinance to repeal, abrogate, annul· or in any way to impair
or interfere with any existing provisions of law or Ordinance or any
rules, regulations or permits previously adopted or issued or which
shall be adopted or issued pursuant to law relating to the use or construction of buildings or premises; provided, however that where this
Ordinance imposes a greater restriction upon the use of building or
premises, or requires larger yards, or other open spaces than are imposed or required by such existing provisions of law or ordinance or
by such rules, regulations or permits, the provisions of this Ordinance
shall control.
8. Validity: Should any section or- provision of this ordinance
be decided by the courts to be unconstitutional or invalid, such decision
shall not affect the validity of the Ordinance as a whole or any part
thereof other than the part so decided to be unconstitutional or invalid.
9. When Effective: This ordinance shall become effective on the
Firs.t day of March, 1941, at 12:01 o'clock, A. M., and shall continue in
force until repealed.
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