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IN THE
Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 3615

W. M. BOTT, Plaintiff in Error,
versus

HAMPTON ROADS SANITATION DISTRICT COMMIS-
SION, A CORPORATION DULY CHARTERED,
ORGANIZED AND EXISTING UNDER THE LAWS
OF THE STATE OF VIRGINIA, Defendant in Error.

PETITION FOR WRIT OF ERROR
AND SUPERSEDEAS

To the Honorable Justices of the Supreme Court of Appeals
of Virginia:

INTRODUCTORY

The petition of W. M. Bott, herein designated as plaintiff,
respectfully represents unto the Court that he is aggrieved
by a judgment of the Circuit Court of the City of Norfolk
against him rendered on the 8th day of April, in the year 1949.
By that judgment it was held that Hampton Roads Sanitation
Distriet Commission, herein known as defendant, is entitled
to collect its charges for sewage disposal emanating from
Princess Anne Apartments, 826 West Princess Anne Road,
Armistead Bridge Court Apartments, 800 West Princess
Anne Road, Westover Terrace Apartments, 825 Westover
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Avenue, and Earle Court *Apartments, 3421 Granby
2* Street, all in the City of Norfolk, Virginia, from the

plaintiff, W. M, Bott, as the owner of all of said apart-
ments, so long as such plaintiff uses or occupies the real estate
consisting of said apartment buildings and the same are con-
nected with the defendant’s sewage disposal system, and so
long as sewage or industrial waste continues to enter the sew-
age disposal system of the defendant. It was further adjudged
that the plaintiff, W. M. Bott, is not entitled to any relief in
this cause, but that the defendant is entitled to consequential
relief under its cross claim for the amount of such charges im-
posed against the plaintiff by the defendant which have ac-
crued and become past due and payable; and for which the
said defendant was awarded a judgment against the plaintiff
in the principal sum of Six Hundred Eighty-two and 73/100
Dollars ($682.73), with interest thereon from the entry of said
judgment until paid at six per cent (6% ) per annum, and the
costs in the above entitled proceeding, to which action of the
Court, the plaintiff then and there excepted. The transcript
of the record is herewith presented.

THE FACTS

This was a proceeding instituted by notice of motion for a
declaratory judgment under Virginia Code, Sections 6140A,
et seq., to construe Chapter 65A of the Virginia Code of 1942
and particularly Secection 1560nn thereof aud also the provi-
sions contained in Acts of the Virginia Assembly of 1946,
Chapter 206, page 7 and Chapter 65A of the Virginia Code of
1942, particularly Section 1560iii7 1948 Supplement).

#*Upon the return of this notice of motion for declara-

3* tory judgment, the defendant filed tts answer and cross
claim in which it denied the allegation contained in the
notice of motion for declaratory judgment that the plaintiff
had not contracted for the use and services of the defendant’s
sewage disposal system and claimed that, on the contrary, the
plaintiff, by availing himself of the usc and services of the
defendant’s sewage disposal system, had contracted for suclhe
use and undertaken to pay its charges. It further by way of
cross claim asked that the Court, as consequential relief,
award the defendant judgment against the plaintiff for such
charges and additional charges which might have accrued and
become past due and payable, and also demied that its actiow
and undertakings had in any way deprived plaintiff of his
property without due process of law, alleging that no constitu-
tional question, State or Federal, was presented in the cause.
_The facts leading to the controversy in question are as fol-
lows: The plaintiff is the owner in his own right of the four
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certain apartment buildings all in the City of Norfolk, Vir-
ginia; the Princess Anne Apartment contains forty (40) in-
dividual apartment units; the Armistead Bridge Court Apart-
ment contains twentv-fom (24) individual apartment units;
the Westover Terrace Apartment contains twenty-four (24)
individual apartment units; and the Earle Court Apartment
contains forty (40) individual apartment units, each of said
apartment units being rented to separate tenants and none of
said apartment units being used or occupied by the plaintiff.
The said tenants or occupants have the sole, exclusive ocecu-

pancy, possession *and use of all of the said individual
4* apartment units, and the plaintiff, even though the legal

owner, has no right or authority to enter in or upon or to
use, occupy or possess the same, which are subject entirely to
the sole, exclusive use, occupancy and possession of the re-
spective tenants therein, nor has said plaintiff contracted for
or undertaken to pay said fees, rents or other charges in con-
nection with the said apartments for the use and services of
the defendant’s sewage disposal system.

In view of the aforesaid state of facts, the plaintiff filed
its notice of motion for a declaratory judgment in which it
moved the Court to construe the provisions of the V1r0'1n1a
statutes as set out above.

Section 1560iii7 (1948 Supplement) referred to above reads
in part as follows:

“Such fees, rents and charges may be charged to and col-
lected from any person contracting for the same or from the
owner, lessee or tenant, or some or all of them, who uses or
occupies any real estate which dir ectly or indir ectly is or has
been connected with the sewage disposal system.”’

The defendant, relying upon the statutory provisions re-
ferred to, and especmlly Scetion 1560iii7 su pra, undertook and
attempted to charge and colleet from the plaintiff the fees,
rents and charges lmposed by it in the nature of use or serv-
ice charges which it claimed were authorized by the above
quoted statutory provision, bills for such charges covering
the period from August 27, 1948 to December 29, 1948, being
as follows: :

Princess Anne Apartment $152.20
Armistead Bridge Court Apartment - 86.57
Westover Terrace Apartment 93.67
Earle. Court Apartment 120.14

Total $452.58
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5% *Bills representing these charges are filed herewith as

plaintiff’s Exhibit 1, from which it will be seen that these
bills are made out in the name of the apartment building and
not in the name of the plaintiff or any other person, a total
charge being made for each apartment building as a whole.
. This situation confronting him, the plaintiff filed his notice
of motion for a declaratory judgment, in which proceedings
the judgment complained of was entered on April 8, 1949, and
to which a writ of error and supersedeas are requested.

ASSIGNMENTS OF ERROR.

1. The Court erred under the conceded facts of this case
in holding that the plaintiff, W. M. Bott, as the owner of said
apartment buildings, was using or occupying the same as con-
templated by Section 1560ii17 (1948 Supplement).

2. The action of the Sanitation Commission, in charging
its sewage bills to the plaintiff as owner of these properties
was contrary to the provisions of Section 1560iii7(b), and is
therefore void.

3. The Court erred in holding the plaintiff liable for, and
the defendant authorized and empowered to charge and col-
lect from the plaintiff, fees, rents and other charges for the
use and services of the disposal system connected with the
apartment buildings hereinabove mentioned, and in holding
that the imposition upon and collecting from said plaintiff
said fees, rents and other charges was not violative of the
Fourteenth Amendment of the Constitution of the United

States and of Scetion 11 of the Constitution of Virginia,
6* in that it deprives *such owner of his property without
due process of law.

4. The Court erred in entering judgment in favor of the
defendant against the plaintiff for said fees, rents and other
charges.

ARGUMENT.
Assignment of Error No. 1.

The Court Erred Under the Conceded Facts of This Case in
Holding That the Plawmtiff, W. M. Bott, as the Qwner of
Said Apartment Buildings, Was Using or Occupying the
Same as Contcmplated by Section 15601147 (1948 Supple-
ment).

It is respectfully suggested that counsel for the defendant,
as well as the trial court, has fallen into error in their inter-
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pretation of the word ‘‘use’’ as found in the statute in ques-
tion. The defendant in its answer and in the oral argument
before the Court urged that the plaintiff was using each and
cvery one of said apartment buildings to obtain revenues or
profits therefrom; and the trial court, in its judgment ren-
dered on April 8, 1949, indulges in the same erroneous inter-
pretation by holding the plaintiff liable for the defendant’s
charges for sewage disposal emanating from the four apart-
ment buildings in question so long as such plaintiff ‘‘uses or
occupies the real estate consisting of said apartment build-
ings’’.

It will be seen from the foregoing that, according to the de-
fendant’s and the court’s interpretation, ‘‘ownership’’ and
“‘use’” connote one and the same thing. This is an illogical
conclusion which is readily demonstrated by a reference to
the pertinent language of Section 1560iii7. The fees, rents
and charges which the defendant is authorized to collect are
to be collected from any person contracting for the same,

which is not applicable in the instant case, or “from the
7* *owner or lessee or tenant, or some or all of them, who

uses or occupies any real estate which directly or indi-
rectly has been connected with the sewage disposal system’’.
It will thus be seen that the person liable for such charges is
one who ‘‘uses or occupies’’ said real estate. This use or
occupancy may be cither by the owner or by his lessee or
tenant. It would be a strange distortion of language to say
that an owner leasing premises, to which premises during the
term of the lease he has no right of possession, is ‘‘using”’
such premises in the same sense that the actual physical oc-
cupant thereof is using them, and yet if we follow the conten-
tion of the defendant affirmed by the trial court, we have the
term ‘‘use’” applied to two separate, distinet and mutually
conflicting relationships. There can be no question but that
the physical occupant of the premises is using the same, and
still the defendant’s contention is that at the same time the
same premises are being used by the owner who has no access
thereto, who has parted with the use, and for a consideration
has transferred the same to another who thereafter is in sole
physical possession thereof. This statute doubtless had a
capable author and to eonviet him of such an illogical result,
it would be necessary to totally disregard the correct applica-
tion of a word whose meaning is well recognized and defined.

It has been generally recognized that the charges which the
defendant is authorized to impose are upon those persons ac-
tually using and receiving the benefits of the facilities in ques-
tion. Bearing this in mind, what is the true interpretation of
the statute? It proceeds upon the natural assumption that
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the premises involved could be occupied and used by the
8% owner, in which event the fees, rents *and charges for the

use and services of the sewage dispesal system should be
paid by him, the owner. Im the event of occupancy by a lessee:
or tenant, these fees, rents and charges should be collected
from said lessee or tenant. Otherwise, if the defendant*s con-
tention is correct, the defendant ir its arbitrary and caprici-
ous discretion, without regard to the true situation, could
make the collection from either the owner or the lessee or
tenant, regardless of his relation in fact to the control of and
use of the facilities. Such an inequitable result, we confi-
" dently assert, was mever cantemplated by the draftsmen of the
statute or by the legislative body which adopted the same.
It is further suggested that even had that been intended, it
eould hardly withstand the result of judicial serutiny.

STATUTORY CONSTRUCTION.

- As set forth aboée, the sole clause in the Sanitatiom Act
which is before the Court for interpretation is found in Sec-
tion 1560iii7 ¢1948 Supplement) :

“Such fees, rents and charges may be charged to and col-
Iected from any person contracting for the same or from the
owner, lessee or tenant, or some or all of them, who nses or
occupies any real estate which directly or indirectly is or has:
been connected witli the sewage disposal systemr.””

In the case at bar the Sanitation Commission has attempted
to assess its charges solely against the owner of these four
apartment properties. Since he has not ‘“contracted’” to pay
such charges, the Commission must obviously rest ifs case
on the theory that he is the one who ‘‘uses or occupies’” the
real estate in question. And since he is certainly not ‘‘oe-
eupying’” the premises, the portion of the above-quoted Code

Section upon which the Commission s relving may be
9* *narrowed fo read as follows:

““Such * * * charges may be charged to and collected frony
* # # the owner, lessee or tenant * # * who uses * * * any reak
estate * * * connected with the sewage disposal systenr.””

This brings info bold relief the fact that this case presents
one issue and one issuc only, namely, what is the frue mean-
ing of the word ‘‘uses’’ as it is employed in this section of
the Sanitation Act? TIs it synonomous with ¢‘‘occupies’’,
which connotes a physical possession and enjoyment of the
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premises, or is it synonomous with the much broader term
‘““owns’’? The Commission takes the latter view—and there-
in, it is submitted, lies the error of the trial court’s ruling on
the matter. :

Counsel for the petitioner earnestly submit that the Legis-
lature, in employing the phrase ‘‘Such charges * * * may be
charged against the owner * * * who uses any real estate”,
was deliberately avoiding the imposition of charges against
an owner of real estate merely because he ‘“owns’’ that real
estate, but was placing such liability on him only when he
is “‘using”’ the premiscs. The following arguments are ad-
vanced in support of this construction of the Act:

1. If the Legislature had intended to hold the owner liable
for these sewage charges, it most certainly would have drawn
the Act to read: ‘‘Such charges * * * may he charged against
the person * * * who owns or occupies any real estate.”” Or
the wording would have been: ¢‘Such charges may he charged
against the owmncr of, or against a tenant who uses or oec-
cupies, any real estate.”” In either case, the responsibility
of the owner would have heen established beyond all shadow

of a doubt. Yet, instead of making ownership the
10* *Dbasis of liability, the Legislature chose to make use
(noun) the eriterion.

2. The following sub-paragraph of this same Code Section
bears out the above interpretation of the Act by re-emphasiz-
ing that ‘‘Such * * * charges being in the nelure of use or
service charges, shall * * * ete.”” This statement can only
mean that the charges are to be imposed upon the owner,
lessee or tenant who is physically using the real estate. In
some instances this might be the owner and the tenant jointly,
as for example where the owner himself occupies one unit of
a multiple dwelling building and the tenant or tenants ocenpy
the remainder. :

3. The Legislature, when it first passed this Sanitation
Act, expressly made the sewage charges a liability against
the owner of property as such, rather than against the user
of property, by making the same a lien on the premises. See
1938 Acts of Assembly, Chapter 335, page 51U, which reads in
part as follows (page 525): '

“Section 19. Lien for charges. (a) There shall be a lien
upon real estate for the amount of anv fees, rents or other
charges charged by a commission to the owner or lessee or
tenant of such real estate for the use and services of the
sewage disposal system by or in connection with such real
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estate. * * * Such lien shall be superior to the interest of any
owner, lessee or tenant of such real estate.”’

Because of the widespread opposition which this provision
of the Act encountered, the next session of the General As-
sembly omitted this objectionable feature of the Aet and re-
stricted the Sanitation Commission to the collection of its
charges from the ‘‘owner, lessee or tenant or contracting
party as set forth in Seection 1560nn * * *’’) namely, from
the owner who ‘‘uses or occupies the real estate”’. See 1940
A2(2;s of Assembly, Chapter 350, page 619, which reads (page
624) :

11* #¢¢Section 19. Collection of service charges. The

commission shall have the right to recover the amount
of any fees, rents or other charges charged by the commis-
sion to the owner or lessee or tenant or contracting party, as
set forth in Section seven of this act, for the use and services
of the sewage disposal system by or in connection with such
real estate and of the interest which may acerue thereon, by
any action, suit or proceeding permitted by law or in equity.”’

This section of the 1940 Act is incorporated verhatim into
the Sanitation Act of 1946 (Chapter 206, par. 19), and is found
in Seec. 1560iii19 (1948 Supplement to the Virginia Code). It
is submitted that this review of the legislative background
of the Sanitation Act clearly shows that the General As-
sembly, in view of the above change, did not intend for the
owner to be liable for sewage charges unless he was also one
of the persons who actually used the premises—as sole or
joint occupant. If this interpretation of the Aect is not foi-
lowed, the owner is still heing saddled with those charges just
as effectively and just as inescapably as though the same were
made a lien on his property.

4. The argument set forth in the preceding paragraph is
buttressed by the language used in Seetion 1560iii20 of the
Act (1948 Supplement). The Legislature once again repeats
its admonition that real estate as such (which is but another
way of saying the owners of real estate) shall not be burdened
with these charges. That section reads in part as follows:

¢ex % % o tax shall be levied on real estate for such obliga-
tion’’—i. e., sewage charges.

If the owner can, as now claimed by the Commission, he
" charged with sewage bills merely because he is the owner of
real estate, there can be no denying the fact that he is being



*

W. M. Bott v. Hampton Roads Sanitation Dist. Comm. 9

‘‘taxed’’ for such ownership, whether the liability be called

a ‘“‘tax’’ or a ‘‘sewage charge’’. ,
12* *5. One of the fundamental principles of statutory

construction is that words of a statute are to be given
their ordinary or popular meaning, unless it plainly appears
that they were used in some other sense. (See cases collected
in Michie’s Digest, Vol. 9, page 51.) Using this principle as
a guide, there should be no difficulty in understanding what
the Legislature meant when it referred to an ‘‘owner * * *
who uses * * * any real estate””. Is he ‘‘using”’ his real es-
tate when he himself is not physically possessing or enjoying
the premises? A simple question will show that he is not—-
at least so far'as the popular understanding and employment
of the word ‘‘use’’ is concerned. For example, if A. owns a
cottage at the beach and is asked: ‘‘Are you using your
cottage this summer?”’, his answer, if he had rented out the
cottage, would unhesitatingly be: ¢No, I'm not using it this
vear, I have rented it out.”” In other words, he would be
distingunishing between personal use by himself and indirect
dominion over his property as represented by the azt of rent-
ing the actual use of the same to others.

6. The decided cases in Virginia and from other jurisdic-
tions support this distinetion between the right fo use, as im-
plied by ownership, and the actual use, as implied from physi-
cal possession or occupancy.

See Billings v. United States, 232 U. S. 261. There, the
Court was required to construe a Federal statute which im-
posed a tax ‘‘upon the use of every foreign built vacht * * *
owned * * * by any citizen * * * of the United States.”” In
holding that this was a tax on “‘actual use’’ as distinguished
from ‘‘ownership’’, the Court said (page 280):

13* *¢Tt is to be obscrved that the provision deals with

ownership and distinguishes between ownership and use,
sinee it bases the tax not upon the former but upon the latter.
From this it follows that it is not ownership but the election
during the taxing period of the owner to take advantage of
- one of the elements which are involved in ownership, the right
to use which is the subjeet upon which the statute places the
excise duty. In this view the fact of use, not its extent or
its frequency, becomes the test, as distinguished from mere
ownership, for that in the statutory sense could exist without
use having taken place. The words of the statute under this
construction were used in an everv-day sense and not in a
technical one: in other words but convey the distinction with-
out reference to nice analysis of the nature of things which is
commonly conceived to exist between ownership and use. Let
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it be conceded that the ownership of property includes the
right to use, plainly we think, as use and ownership are dis-
tinguished one from the other in the provision, the word ‘use”
as there employed means more than the mere privilege of’
using which the owner enjoys, and relates to its primary
signification, as defined by Webster ‘The act of employing:
anything or of applying it to one’s service; the state of being
so employed or applied.” If the use which arises from the
fact of ownership without more was what the statute pro-
posed, then it is 1nconce1vable why the difference between use:
and ownership was marked in the provision and made the
basis of the tax which it imposed. While this construction:
in this case leads to the same conclusion as does that which
the court below affixed to the statute, that is, that it taxed the
privilege of use, or, in other words the potentiality of using
involved in ownership, inherently there is the fundamental
difference between the interpretation we give and that which:
the lower court adopted, since the privilege of use is purelv
passive (or subjective), a right which necessarily pertains to:
ownership and must exist where there is ownership, as one:
may not obtain ownership without acquiring the privileges:
of mse which ownership gives. The other, on the contrary,
that is, use in the statufory sense, althouvh it arises fronx
ewnership, is active (obgectlve), that is, it is the outward and’
distinet exercise of a right which owner %I]l]’) confers but whicl:
would not necessarilv be exerted by the mere fact of owmer-
ship.””

* See also Southern Ry. Co. v. City of Richmond, 175 Va. 30%.

In that case the Court was called upon to construe a Constitu-

tional provision which gave to mumicipalities the right to im-

pose a tax c“for elther tlie construefion, or for the use of

sewers.”” Under this authority, the C’ltv of Richmond pur-
ported to levy a tax ‘“for the mlvﬂeve of using *(a)

14* sewer.”” The Court, in-declaring this City ordinance tos
Le unconstitntional, said (pages 315 316) -

¢ Tuﬂ"e Holt, speaking for the court in Quesinberry v. Hull,
159 Va. 970 160 S. E. 82, and quoting fromr Black on Inter-
pretation of Laws, page 25, said: ‘It is a general rule that
the words of a Constitution are to be understood in the sense
in which they are popularly employed, unless the comtext or
the very nature of the subject indicates otherwise.’””

“«“Webster’s International Dictionary gives ten definitions:
of the word ‘nse” as a noun. The first, primary and popular:
definition is ‘act of employing anvthmv or state of bheing em-
ployed; application; employment ; as, “the use of a pen; his
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machines are in use’. The primary definition given in the
Standard Dictionary is ‘the act of using, employment, as of
means or material for a purpose, application to an end, par-
ticularly a good or useful end, as use for steam and naviga-
tion’’ ‘Privilege of use’ is a right to use. ‘Use’ is the exer-
cise of the privilege.”’

¢«# * * The rule of constitutional and statutory construe-
tion, the popular meaning of the term ‘for the use of sewers,’
and the context of this language in the Constitution, compel
the conclusion that the language means ‘use in fact’ or ‘actunal
use’ as contradistinguished from ‘privilege of using’ or ‘avail-
able for use’.”’

The case which, on its facts, is submitted to be practically
on all fours with the one at bar is McCoy v. City of Sisters-
ville (W. Va., 1938), 199 S. E. 260. In that case the City of
Sistersville passed an ordinance imposing charges for cer-
tain ‘‘special service’ rendered to its citizens in the way
of 1) fire protection, 2) street lighting, 3) sanitary sewer-
age, 4) garbage collection, and 5) street cleaning. The or-
dinance was predicated upon a state statute which gave the
City the authority to impose such charges ‘“upon the users
of such special service(s)’’. The Court found that the or-
dinance assessed these charges against the owners of prop-
erty, and that ‘‘no attempt (was) made to impose any hurden
on the users of such services as a class, except, of course,

as to that class of users who are both owners of prop-
15% erty and *users of the services.”” The Court then points
out (page 262): '

““The City is therefore driven to rest its claim on the basis
that the charges imposed are special assessments under the
act, and that act provides that assessments may he imposed
upon the users of the services intended to be provided for,
and impliedly negatives the idea that thev be imposed on
property alonc or upon a class of people owning property.
Proceeding under the act, the city is bound by its terms.”’

After holding that charges for fire protection may be prop-
erly charged to the owners of buildines. on the theory that
such owners are actually ‘‘users’ of the services of the fire
department, the Court concludes that the owner because of
his ownership alone, cannot be held liable for charges for
street lighting, sanitary sewerage. garhage collection, or
street cleaning. The reasons given for this distinction are as
follows (page 263) : ) '
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“‘There are other considerations which strengthen our view
that the ordinance as to street lighting cannot be upheld. It
may be true that a system of street lighting confers a special
benefit on a particular individual who happens to own real
estate on an important highway, particularly in the business
section of the city; yet the furnishing of street lights is a
governmental respongibility and the owner of such a build-
ing has, presumably, on account of its location and value,
paid his fair share of the expense of the entire street light-
ing system of the city, including the section in which his prop-
erty is located. Under these circumstances, it is difficult to
accept a theory that the owner of such building must be as-
sessed with the entire cost of lighting the street, to the ex-
clusion of a tenant who may have a stock of merchandise in
the building cqual to or in excess of the value of the building,
and to the exclusion of those who use the street, either as
pedestrians or by the various means of transportation used
in carrying on traffic over the streets so lighted. What seems
to us the inherent injustice of imposing such a burden on a
particular class of individuals does not encourage us to give
a strained construction to the statute in question. With all
the admitted difficulty in working out a formula under which
the provisions of the statute may be carried out, we are un-
able to accept as sound the arguments advanced that the word
users be given a meaning under which a special class of prop-
erty owners are laid under a_burden which, in all fairness,

should be borne by all alike, in proportion to property
16* valuation *under general taxation; but if this cannot be

provided for under our levy hmltatlon, a more equitable
plan than that proposed should be adopted. This court can-
not set itself up as an arbiter of what is fair. That is a legis-
lative function. But the Legislature having imposed the bur-
den of these services on the users thereof, we are not dis-
posed to give its enactment a meaning not fairly to be drawn
from the language used, nor compatlble with what we believe
to be a just distr ibution of the burden of the services pro-
vided for in the act in question.”’

Applying this same reasoning to the charge made by the
ity against properly owners for sanitary sewerage services,
the Court says (page 264):

““What we have said with respect to street lighting more
strongly applics to the other services provided f01 other than
fire protection, and it is not considered necessary to discuss
them in detail. If the assessment for street hfrhtuw cannot



‘W. M. Bott v. Hamnpton Roads Sanitation Dist. Comm. 13

gg s’ustained, the assessments for such other services cannot
b

““We have given it (the Act) a liberal interpretation. * * *
However, we are unable to extend that liberality to the point
where we can uphold a plain assessment against property,
and the owners of property, to the practical exclusion of every
other class of people living in a municipality, where the act
itself imposes the cost of the special services provided for
upon the users thereof.”’

7. The Sanitation Act was not adopted by the citizens of
the Hampton Roads District until it was first submitted to a
vote of the qualified voters of the District. -In giving ap-
proval to the Act, the voters must have intended to impose
upon themselves as individual users and beneficiaries of the
sanitation sewerage services the responsibility to pay for
such serviees. They were casting their ballots as individual
citizens and not as owners or temants. The West Virginia
court in the McCoy case called attention to that very signifi-
cant consideration (page 262):

‘‘Bearing upon what we may reasonably conclude the Leg-
islature had in mind in enaecting this law, and the per-
17% sons *sought to be affected thereby, attention is called
to the fact that an ordinance of this character is re-
quired to be published once a week for two successive weeks
in two local newspapers, and if 10 per cent of the registered
voters, by written petition, protest against the same, it shall
not become effective until it has been ratified by a majority
of the votes cast by the duly qualified voters of such munici-
pality at an election duly and regularly held as provided by
the laws and ordinances thereof. This provision, it seems
to us, necessarily implies that the charges imposed must, in
theory at least, apply to all users of the services provided for,
living within the municipality.”’

Assignment of Error No. 2.

The Action of the Sanitation Commission, in Charging its
Sewage Bills to the Plaintiff as Owner of These Proper-
ties, Was Contrary to the Provisions of Section
156017 (b), and Is Therefore Void.

As has becen pointed out in the foregoing argument under
the first Assignment of Error, Section 1560iii7(a) provides
that the charges of the Sanitation Commission
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- % ¥ *may be charged to and collected from * * * the owner,
lessee or tenant * * * who uses * * * any real estate * * *
connected with the sewage disposal system.’’

The following paragraph of the same section, however, ex-
pressly stipulates that such charges shall be uniform for the
same type, class and amount of use or service of the sewage
disposal system. The pertinent portion of that paragrapl
reads as follows:

““Such fees, rents and charges being in the nature of use
or service charges, shall as nearly as the Commission shall
deem practicable and equitable, be uniform throughout the
district for the same type, class and amount of use or service
of the sewage disposal system, and may be based or computed
gither on the consumption of water, ete.”” (Italics inserted.)

It is thus seen that the Commission is, by the very terms of
the statute,. required to make its charges ‘‘uniform * * * for-
the same type (and) class * * * of use or service’’. If
18* this means anyvthing it *certainly means that the Com-
mission must impose its charges uniformly upen all per-
sons ‘‘(of) the same type (and) class’’ who use the sewage
disposal system. Has the Commission followed that legisla-
tive mandate by billing the plaintiff, W. M. Bott, in this
case?
The answer fo that quesfion necessitates a brief review of’
the method followed by the Commission im assessing its
charges.

1. The individual sewage bills involved in this case are
- made out in the name of the particular apartment property
involved, for example, ‘“Westover Terrace Apartments, 825
Westover Avenue’’, and are not made out to W. M. Bott or
to any other person, firm or corporation. (See plaintiff’s
Exhibit No. 1.)

2. The plaintiff testified that these bills, when tendered to
him, were in this form. See record, page 19:

Q. I notice that these bills are made out not in individual
names but in the name of the Westover Terrace Apartments,
Earle Court Apartments, Princess Anne Apartments and
Armistead Bridge Court Apaltments?

““A. That 1 1s rlohf

“Q. That is the condition in which those bills were origi-
nally rendered you?

«“A_ Yes, sir.””



W. M. Bott v. Hampton Roads Sanitation Dist. Comm. 15 °

3. When the Sanitation Commission first set up its books,
and began to send ouf bills for the use of the sewage system,
it made no attempt whatever to determine the persons who
were ‘‘using or occupying’’ any of the premises connected
with the system but instead followed without change the ad-
dressing system used by the Norfolk City Water Department
for sending out water bills. See the testimony of J. W. Mor-
ris, Jr., acting manager of the Commission, on this point
(Record, pages 36, 37) :

19*% *¢Your books are set up, then, I take it, from an
examination of this ledger sheet, to show the premises
in question, where water is consumed is that correct?

“A. Well, our records have to parallel those of the Water
Department because—in other words, our original records
were set up from the Water Department’s records and that
is the way that heading appears on that plate. Now, in addi-
tion to that, we found out the responsibility for the water bill
was in the name of W. M. Bott and Company and we also had
that record certified by the City that those bills were sent to
that—

“@Q. Does that appear on there anywhere, that you have a
certification that W. M. Bott, individually, is liable for any
water on the premises?

“A. We have W. M. Bott as a notation.

- ¢“Q. But W. M. Bott and Company is not W. M. Bott in-
dividually ?
- ¢“A. Well, no ,sir, it is not.

¢“Mr. Ashburn: It was testified that he purchased the
water.

““A. (Continuing) This is the mailing address, Mr. Fere-
bee.

“By Mr. Ferebee:

“Q@. Mr. Morris, has your commission ever investigated to
find out who is the legal owner of the Westover Terrace
Apartments?

““A. No, sir.

“Q. Mr. Morris, I was asking vou questions along this
line: In setting up your records of the Commission, did the
Commission make any attempt to ascertain the legal owner of
any premises on which water was consumed ?
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“A. No, sir.
“Q. It likewise made no such investigation as to these four
apartments that we are concerned about here today?
20* *¢¢A. That is correct.
“Q. Did vou make any investigation as to the persons
actually occupying the premises?

“A. We did not.

“Q. I believe you said that your records were taken over,
or, rather, copies werc made from the records of the Divi-
sion of Water Supply of the City of Norfolk?

¢“A. That is correct.”’

From this it will be seen that the Commission has never
at any time attempted or even professed to make its charges
conform to the type or class of use made of its facilities by
the plaintiff or by any other person in the district. Instead,
it has elected to disregard any and all distinction between
types and classes of use, and has imposed its charges againa?
the property itself! Its bills are made out nof to the owner
of premises—on the theory that he may or may not be using
the same—or to the tenant, where the actual use or occupancy
of the premises has been transferred from the owner to him—
but are addressed to an apartment house (if the property has
a name) or to a strect number!

This method of billing, aside from being a completely blind
operation, is contrary to the very requirement of the Sanita-
tion Act, which says that such charges ‘‘may be charged to
* ¥ * any person contracting for the same or from the owner
or lessee or tenant * * * who uses or occupies any real es-
tate. * * *”’ In other words, the Commission has the duty
to ascertain the user of its services, and to impose its charges
upon such user. It cannot discharge that duty by sending
its bills to a street number, which is neither a ‘“‘user’’ nor a

legal entity.
21* *In addition to being violative of the Act as above

mentioned, this method of billing flies in the very teeth
of the restriction that charges of the Commission ‘‘shall * * *
be uniform * * * for the same type (and) class of use or
service.”” Granting for the purpose of argument that the
sending of a bhill to the ‘““Westover Terrace Apartments’’ is
the same thing as sending it to W. M. Bott, such a bill cannot
be rendered to him merely because he happens to be listed on
the records of the Norfolk City Water Department as the per-
son to whom its water bills are delivered! He may receive
those bills and then immediately turn them over to a tenant
for payment, in accordance with the terms of his lease. Or
if, as often happens, he has sold the property in question
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without requiring the purchaser to sign a new contract with .
the Water Department, he would turn the bill over to the
new owner for payment. In either case, the listed addressee
on the records of the Water Department would not be either
the user of the water or the one legally responsible for the
cost of the same. Yet the Sanitation Commission sends its
bills to the same addressee as listed by the Water Depart-
ment—showing unmistakably that it is imposing its charges
not upon the same type or class of use, but upon the wholly
fortuitous circumstance as ta the mailing addresses used by
the Norfolk City Water Department!

A few examples will serve to illustrate the lack of uni-
formity which results from such a praectice:

1. A. owns a private home which he lives in himself. The
water bill for the premises comes to him, as the result of a
contract with the Water Department. The Sanitation Com-

mission bill, for sewage disposal, likewise comes to him
22* —and properly so, for he is *both ‘‘using’’ and ‘‘occu-
pying’’ the premises.

2. A. owns a similar private dwelling next door, which he
rents out to B. Under the terms of the lease, water is fur-
nished at the expense of the owner. The water bill and
sewage bills both are mailed to him. He pays the water bill,
but refuses to pay the sewage bill because he is neither ‘‘us-
ing’’ nor ‘‘occupying’’ the premises.

3. A. owns a similar private dwelling which he rents out
to C. Under the terms of the lease, water is to be paid for
by the tenant, but the meter is left in the name of the owner.
The water bill and sewage bill are mailed to A., who passes
them on to the tenant for payment. The tenant pays the
water bill pursuant to the terms of his lease, and pays the
sewage bill because he is ‘“‘using’’ and ‘‘occupying’’ the prem-
ises.

4. Same facts as in (3) above, except that the water meter
for the house is transferred to the name of the tenant. Water
gnld sewage bills both go to the tenant. The tenant pays hoth

ills.

From these illustrations it will be seen that the Sanitation
C'ommission makes no attempt whatever to assess its charges
against the person who ‘‘uses or occupies’’ the premises. In
Example No. 2, the owner is being billed for the sewage
charges not because he is ‘‘using’’ the premises, but because
the water bill happens to be rendered to him. In example
No. 4, although the owner stands in exactly the same relation-
ship to the property (i. e., has rented out the exclusive use
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and occupancy but retains the income from such rental), the
"€ommission would bill the fenant solely because the water
bill happened to be addressed to hin.
Surely the Legislature, in adopting the Samitatiom
23" Act, did *not intend for sewage charges to be borne only
by those whose names unfortunately happened to ap-
pear on the mailing list of the Water Department! And, it
is submitted, the ‘‘uniformity’’ required in the imposition of
sewage charges cannat be allowed to rest upon any such ir-
relevant a happenstance. The Commission should no more
be allowed to follow this method of assessment than if should
be permitted to charge the owner of premises an ane side of’
a street, and the fewants of premises on the other side—when:
in both 1nstances the question of who is ‘“using’” or ‘‘oceupy-
ing'’ the property (as between the owners and t tenants) would
be the same in each case.
It is respectfully submitted that the principles suggested
above compel a finding that the plaintiff in the case at bar
has been improperly assessed with these sewage charges.

Assignment of Error No. 3.

The Court Erred in Holding the Plamtiff Liable for, and the
Defendant Authorized and Ewmpowered to Charge and
Callect from the Plawntiff, Fees, Rents and Other Charges
for the Use and Services of the Disposal System Con-
nected With the Apartment Buildings Hereinabove Men-
tioned, and in Holding That the Impasition Upon and
Collecting from Said Plawmtiff Said Fees, Rents and Other
Charges Was Not Violative of the Fourteenth An.end-
ment of the Constitutiow of the United Stafes and of Sec-
tion 11 of the Constitution of Virginia, in That 1t De-
prives Such Owner of His Property Without Due Process
of Law.

In the motice of miotion for a declardtory judgment the dis-

. finet allegation is made that Section 1560iii7 of the Code of
Virginia as construed by the trial court would be repugnant to
the Fourteenth Amendment of the Constitution of the United
States and to Section 11 of the Constifution of Virginia

24* in that it would deprive the owner of *his property with-
out due process of Iaw. This assertiorr is herewith re-
newed and relied upon as requiring a reversal of the judg-
ment rendered by the trial court. As a preliminary to a dis-
cussion of what we believe to be the applicable Virginia law,
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reference will be made in passing to a few cases from other
states evincing the judicial consensus generally upon this
question. .

In Waldron v. International Water Company (Vt.), 112
A. 219, 13 A. L. R. 340, it was held that a regulation of a
water company requiring a property owner to pay for water
furnished his tenant is unenforeible.

In Burke v. City of Water Valley, 87 Miss. 732, 40 South.
820, 112 Am. St. Rep. 468, it was held that a regulation of a
water company that charges for water should be to the owner
of the property and not to the tenant, and that if the water
charge is not paid, the water should be cut off and not con-
nected again until the delinquent charge is paid, and which
prevents a new tenant on tendering water charges, from get-
ting necessary water unless he pavs a delinquent charge
against the property, is void as being unreasonable. In the
course of its opinion there is cited the following language
with approval, ‘It may be desirable that a water company
or a gas company should have an easy way of collecting its
debts; but we see no reason why it should be enabled by the
Court to collect a debt from one who is not a party to the
contract, when it sells its commodity on credit.’’

Numerous additions to the above might be made which
would only prove repetitions. The most careful attention of

the Court is now invited to the principles enunciated in
25* Etheredge v. City of Norfolk, *148 Va. 795, which we

believe applicable in confirming our contention that the
statute in question as construed by the trial court is wholly
unconstitutional and consequently void.

The City of Norfolk was authorized by its Charter to pro-
vide an ‘‘adequate water supply for said City’’ and ‘“to estab-
lish, impose and enforce water rates’. Section 156 of the
Norfolk City Code, 1920, reads as follows:

“‘Section 156. Both owner and occupant responsible for
supply of water to premises connected with city sewer.

““The owner of any premises which are required by the city
ordinances to be connected with the city sewer shall see that
water from the waterworks of the citv is connected with said
sewerage on said premises, and not cut off therefrom at any
time, except for necessary repairs, while said premises are
occupicd, and such owner shall canse the water rent for the
use of water on said premises to le paid.the division of water
supply when due.”’
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By an ordinance subsequently adopted, it was further pro-
vided as follows:

‘“Whenever any hill for service or water shall remain un-
paid thirty days after the first of the month in which the
same 1s due the bureaun of water shall cut off the water from
said premises and shall not turn the same on again until all
delinquent charges therefor have been paid in full.”

Claiming its right so to do by virtue of the provisions of
the above ordinances, the water bureau of the City pursued
the method of charging and billing all water rents to the
premises supplied with water instead of to the owner or oc-
cupant of the premises. If the bill so rendered, was not paid,
no attempt was made to colleet it from the occupant or con-
sumer, as such, but the owner of the premises alone was held
responsible and, upon his refusal to pay, the water would be
shut off until the delinquent bill was paid.

Etheredge, the plaintiff in error, bought the property
26* in *question in January, 1914, and continued to own the

same thereafter. He mnever occupied the premises;

never consumed any water therein; never made any contract
with the City for water to be consumed therein and never
paid for any water so consumed. The tenant entered the
premises under a written lease from Etheredge in which she
covenanted to pay ‘‘all water rents levied, or to be levied,
thereon during the term.”” At the expiration of the term the
tenant moved out leaving unpaid a bill for water consumed
by her during her {erm. Etheredge knew nothing about the
unpaid water bill until the delinquent tenant moved out and
when a new tenant was secured, who, upon going to the water
department to arrange for atm was there advised of the
unpaid bill and told that unless it was paid water would be
cut off. This threat was not carried into execution, but in-
stead an action was instituted by the City against Etheredge
for the sum represented by the delinquent water bill in ques-
tion.

After a detailed recital in the opinion of the pertinent facts,
the Court proceeds:

“The city’s right to recover in this case being based solely
upon the provisions of section 156 of the Norfolk City Clode,
the specific question presented for decision is whether that
ordinance, insofar as it seeks to make the owner of premises
personally liable, irrespective of contract, for water consumed
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upon such owner’s premises by a lessee thereof, is repugnant
to the fourteenth amendment of the Constitution of the United
States and to section 11 of the Constitution of Virginia, in
that it deprives such owner of his property without due
process of law.

““The authorities are also practically unanimous that the
regulation of a water company or ordinance of a munici:
pality which requires the property owner to pay a delinquent
bill for water furnished the tenant of the premises, which
the owner has not contracted to pay, is unreasonable and void,

unless a lien is given on the premises by statute, or there
27% ™5 at least some statutory authority therefor by virtue
of the charter, or otherwise.

® ¥* & * 2

“The right of a municipal corporation or water company
to compel a property owner to pay for water furnished to a
former occupant seems to depend on the existence of a lien
against the property. 27 R. C. L., page 1455.

““Neither the charter of the city of Norfolk nor any other
statute provides a lien on property for water rents; nor is
there any statutory authority, so far as we are advised, for
the ordinance in question. This being so, said ordinance, in-
sofar as it attempts to hold a property owner personally re-
sponsible for the payment of arrearages for water consumed
by the tenant on the premises, is unreasonable and void; un-
less, as contended by counsel for the city, that provision of
the ordinance is necessary for the protection of the public
health, and, for that rcason, a valid exercise of the police
power of the city.

* * 3 £ #

“In Bowman v: Virgimia State Entomologist, 128 Va. 351,
105 S. E. 141, 12 A. L. R. 1121, the court quotes from 1 Lewis
on Eminent Domain, scction 249, as follows:

“ «The Supreme Court of the United States, which is the
final arbiter upon these questions, says: ‘The validity of
a police regulation, whether established directly by the State

-
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or by some public body acting under its sanction, must de-
pend upon the circumstances of each case and the character
of the regulation, whether arbitrary or reasonable, and
whether really designed to accomplish & legitimate public
purpose. * * * If the means employed have no Teal substantiak
relation to the public objects which government may legally
accomplish, if thev are arbitrary and unreasonably beyond
the necessities of the case, the judiciary will disregard mere
forms and intefere for the protection of rights injuriously
affected by such illegal action.” ”

* *® 8 * k3

“It is not claimed, and no attempt was made to show, that
the building belonging to Etheredge is not connected with the
city sewer, or that the connections are not censtrueted accord-
ing to the building regulations. Nor is it claimed that it
would be injurious to the public health to shut off water fron
an unoccupied building. The whole contention, then, resolves

itself into this: That it would be unhealthful to live in
28* a house from which the water had been *cuf off, and for-

that reason the property owner should be required teo
pay the water rent in order to conserve the health of his
tenants. We think it would be just as unreasonable as =
police regulation to require him to do this as it would be to
require hlm, in the absence of confract, to furnish his tenant
with any other necessity which would conduce to the preser-
vation of the tenant’s health. The regulation is also mmrea-
sonable in its effects, because it requires the property owner
—as in this case—to vay the delinquent water bill of a former
tenant, which he is under no oblization to pay, in order to
secure another tenant and keep his premises occupied; and
denies the incoming tenant the use of the water to which he is
entitled when he occupies the premises and offers to comply
with the regulations required of consumers. The Ianguage of
the court in Waldron v. Infernational Water Company, 95 Vt.
135, 112 Atl. 219, 13 A. L. R. 340, is pertinent here:

€ ¢A regulation of a water company unauthorized by stat-
ute, requiring a landlord to pay for water is unenforceable.
* * * Brass v. Rathbone, 153 N. Y. 435, 47 N. B, 905; Stein v.
McArdle, 24 Ala. 344, Neither can he be held liable for a bill
of a tenant. McCarihy v. Humphrey, 105 Towa, 535, 75 N. W.
314. Nor can his premises be subjected to a lien for such
charges. Turner v. Revere Water Company, 171 Mass. 329,
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50 N. E. 634, 40 L. R. A. 657, 68 Am. St. Rep. 432. * * #* A rule
that the water company will deal only with the owners of
property occupied by tenants, if valid, would enlarge the ob-
ligation of the landlord to the tenant to the extent of requir-
ing the former to furnish water and pay the water assessment
in order that the premises may be occupied, and, in case the
landlord was in arrears, would deny the tenant the right of
water service to which he was entitled unless he paid the land-
lord’s debt.’

“Nor do we see any necessity for such a provision. Tt is
important, of course, to the financial interests of the eity that
it should collect its water charges and derive sufficient revenue
therefrom to maintain its waterworks; and it is true that the
plan it has adopted, of charging such bills to the premises
and holding the landowner responsible under any and all cir-
cumstances, under the penalty of making his house unin-
habitable by cutting off the water, furnishes a simple and easy
way of collecting its water rents. But, as said by the court
in Turner v. Revere Water Company, supra: It may be de-
sirable that a water company or a gas company shall have
an easy way of collecting its debts, but we see no reason why
it should be enabled by the court to collect a debt from one
who is not a party to the contraet, when it sells its commodity
on credit.’

29* *¢Reading the two ordinances herecinbefore referred
to together, it is obvious that the provision of section
156 of the Norfolk City Code which is now under considera-
tion was designed to enforce the collection of water rents and
not as a health regulation. It has at the most only a remote
connection with the public health—a connection by far too
remote to justify us in sustaining it as a police regulation on
that ground. We therefore conclude that said ordinance, in-
sofar as it requires a property owner, in the absence of con-
tract, to pay rent due the city of Norfolk for water consumeil
on the premises by the tenant, is not only unreasonable and
unnecessary but foreign to the purpose alleged, and same is
therefore unconstitutional and void. In this case it consti-
tutes an arbitrary infringement upon the rights of Mr.
Etheredge. - .
“ ¢When a health law is challenged by the courts as un-
constitutional on the ground that it arbitrarily interferes with
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personal liberty and private property without due process
of law, the courts must be able to show that it has at least in
fact some relation to the public health, and that the public
health is the end actually aimed at, and that it is appropriate
and adapted to that end.” In re Jacobs, 98 N. Y. 98, 50 Am.
Rep. 636.

‘A law which assumes to be a police regulation but de-
prives the citizen of the use of his property under the pre-
tense of preserving the public health, the public safety, com-
fort or welfare, when it is manifest that such is not the real
purpose of the regulation, will be set aside as a clear and
direct invasion of the right of property without any compen-
satory damages. Cooley’s Const. Lim. 248, Spann v. City
of Dallas, 111 Tex. 350, 235 S. W. 513, 19 A. L. R. 1387.

t¢ ¢The well settled rule is that if a statute purporting to
have been cenacted to protect the public health, the publie
morals or the public safety has no real substantial relation
to those objects, or is a palpable invasion of rights secured
by the fundamental law, it is the duty of the courts to so ad-
judge and thereby give effect to the Constitution.” Henning-
tom v. State of Georgia, 163 U. S. 299, 16 S. Ct. 1086, 41 L. Ed.
166.”

In the light of the foregoing it may be concluded that, in
the absence of a statutory provision imposing a lien upon
property for services furnished thereon to the tenant in the
absence of a contract with the owner, the latter cannot per-

sonally be chargeable for the services so furnished.
30* . *It 1s interesting to note that, as has previously been

pointed out, there is no provision for such a lien in the
pertinent legislation and, when the history of the movement
looking to the enactment of the statutory provisions in ques-
tion is borne in mind, it will at once be concluded that the
omission of such a provision was not due to inadvertence.
Intense public discussion followed the suggestion of the pro-
posed legislation and the main contention centered around the
question of whether or not the enactment should carry a pro-
vision for a lien on the premises in default of payment for
services supplied thereon. This was followed by a referen-
dum in which the guestion was clearly defined, the result of
which was an overwhelming majority in favor of the elimina-
tion of a lien provision. It would thus follow that, in the
absence of such a lien, which according to the authorities is
a prercquisite to the collection from the owner of delinquent
charges incurred by the tenant, an effort to so imnose snch
charges, as was attempted unsuccessfully in the Ktheredge
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case, should here meet with a like result. It is submitted that
the authorities above relied upon definitely preclude the col-
lection of the charges in question from the non-occupant owner
of the premises.

In the remote contingency that any doubt on the question
should remain as to whether or not the statute in terms at-
tempts to impose this liability, in the first of which events,
the statute would be unconstitutional and in the latter, con-
stitutional and enforceable, and that the statute was suscep-
tible of these two constructions, the duty of the court, in the
face of such doubt, is clearly defined.

28 Am. and Eng. Enc. of Law (2d Ed.) 640—‘There is a
presumption in favor of the constitutionality of a statute,
and in accordance therewith, when a statute is suscep-
31* tible *of two constructions, one of which supports the
act and gives it cffect and the other renders it uncon-
stitutional and void, the former will be adopted, even though
the latter may be the more natural interpretation of the lan-
guage used.”’

Martin v. South Salem Land Co., 97 Va. 353—*‘Nothing is
better settled than if two constructions may be given a stat-
ute, one of which is clearly within, and the other withont, the
legislative power, the courts will hold that it intended to do
that which it had the right to do, and not that which was
beyond its power.”’

We therefore submit, for the reasons above given, that the
attempt to impose and enforce the collection of charges for
sewage disposal upon the plaintiff in error, in the absence of
contract, when he has not personally occupied the premises in
question, is a flagrant violation of his rights under the cited
sections of the Constitution of the United States and of the
State of Virginia.

It will perhaps be strongly urged that such a method is a
convenient one from the standpoint of the defendant. We
are unaware that constitutional rights should be subordinated
to personal convenience. It may be true, as previously stated
by this Court in the Etheredge. case approving the decision
in Turwer v. Revere Water Company, that it might be de-
sirable that a water company or a gas company, in which
category we would also include the defendant in error, should
have an easy way of collecting its debts, but that is no rea-
son why it should be enabled by the Court to collect a debt
from one who is not a party to the contract, when it seils
its commodity on credit.
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Applying this principle to the case at bar, the defendant
would not be precluded from effective methods in collecting
the charges which should rightfully be imposed on the tenant
In this connection the following observations may be perti-
nent:

While it appears from the evidence that the water
32* wused in *connection with sewage deposal in each of the
constituent units of the apartment building is furnished
through a common meter, there is no unsur mountable obstacle
Whereby the charges nnposed by the Commission upon the
individual tenants cannot be enforced. It will be observed
by reference to Section 1560iii7(b) that there are various
ways of basing or computing these charges which may be
““gither on the consumptmn of water on or in connection witlr
the real estate, making due allowance for commercial use ot
water, or on the mumber and kind of water outlets on or in
connection with the real estate or on the number and kind of
plumbing or sewage fixtures or facilities on or in connection
with the real estate, or on the number or average number of
persons residing or working on or otherwise connected or
identified with the real estate or on any other factors deter-
mining the type, class and amount of use or service of the
sewage disposal system, or on any combination of such fac-
tors. 7

It will thus be scen that taking the total water consumption
on the premises, the apportionment of this charge among the
respective occupants thexreof can easily be arrived at by the
application of one or the other, or a combination of the fac-
tors above set out. It might he observed that these various
methods were doubtless provided with a view to meeting the
sitnation here presented.

Under Section 1560iii5 the Commission is authorized to sue
and be sued.

Under Section 15601ii7 ( dy, it is provided that the delinquent
against whom the charge is made shall, as a result of lis de-
tault cease to dispose of sewage or industrial waste or iginal-

ing from or on such real e%tate by discharge thereof di-
33* 1ectlv or indirectly into the "sewage dlspoeal systenn,

and to make this prowsmn effective, the C‘ommlsqmn
may enter upon the premises. Section 1560iii28 provides that
any person violating any provisions of the Chapter shall he
guilty of a misdemeanor and upon convietion shall he punished
accordingly.



‘W. M. Bott v. Hampton Roads Sanitation Dist. Comm. 27
’ Assignment of Error No. 4. V

The Court Erred in Entering Judgment in Favor of the De-
fendant Against the Plaintiff for Said Fees, Rents
And Other Charges.

For the reasons hereinabove given, it is respectfully urged
that error was committed by the trial Court in entering judg-
ment for the defendant against the plaintiff for the fees, rents
and charges in question. If the foregoing arguments are ac-
cepted by the Court, it follows that the pecuniary judgment
against the plaintiff is improper and should be set aside.

CONCLUSION.

For the foregoing reasons and upon the authorities cited,
it is respectfully submitted that a writ of error and super-
sedeas to the judgment aforesaid should be granted herein,
and that the Court should review and reverse said judgment
and render final judgment in favor of this petitioner.

The original of this petition, together with a transeript of
the record and exhibits in the cause, is forwarded to M. B.
Watts, Esq., Clerk of the Supreme Court of Appeals of Vir-
ginia, Richmond, Virginia, on the 12th day of July, 1949, and
on the same date a copy has been delivered to opposing coun-
sel.

If a writ of error is awarded, petitioner will adopt
34* this *petition as its opening brief.

Opportunity for oral presentation of this application
is requested.

Respectfully submitted,

W. M. BOTT,
By EDWARD S. FEREBEE,
TAZEWELL TAYLOR,
His Counsel.

EDWARD S. FEREBEE,
713 National Bank of Commerce Bldg.,
Norfolk, Virginia,

TAZEWELL TAYLOR,
509 Citizens Bank Building,
Norfolk, Virginia,

Attorneys for the petitioner.
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35* *We, Edward S. Ferebee and Tazewell Taylor, attor-

neys at law, practicing in the Supreme Court of Ap-
peals of Virginia, do certify that in our opinion it is proper
that the judgment and decision complained of in the fore-
going petition should be reviewed by said court.

EDWARD S. FEREBEE,
713 National Bank of Commerce Bldg.,
Norfolk, Virginia, .

TAZEWELL TAYLOR,
509 Citizens Bank Building,
Norfolk, Virginia.

Norfolk, Virginia, July 12, 1949.
Received July 13, 1949,
M. B. WATTS, Clerk.

'

Writ of error and supersedeas awarded. Bond $1,000.
Aug. 3, 1949.
JOHN W, EGGLESTON.

Received August 4, 1949.
M.B.W.

RECORD
VIRGINIA :

Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thercof, on the 8th day of April, in the year,
1949.

Be It Remembered, That heretofore, to-wit: In the Civeuit
Court aforesaid, on the 14th day of February, in the year,
1949, came the Plaintiff, W. M. Bott, and docketed his Notice
of Motion for Judgment against the Defendant, Hampton
Roads Sanitation Distriect Commission, ete., in the following
words and figures, to-wit:
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Virginia:
In the Circuit Court of the City of Norfolk.

'W. M. Bott, Plaintiff,
v.
Hampton Roads Sanitation District Commission, a corpora-
tion duly chartered, organized and existing under the laws
of the State of Virginia, Defendant.

TO: Hampton Roads Sanitation District Comm1ss10n,
The above named defendant.

You are hereby notified that on the 14th day of February,
1949, at 10:00 A. M. o’clock of that day or as soon thereafter
as counsel may be heard, the undersigned plaintiff will move
the Cireuit Court of the City of Norfolk at its Courthouse
in said City, for a declaratory judgment under Virginia Code,

Scetion 6140a, et seq., construing Chapter 65A, of
page 2 } the Virginia Code of 1942, and partlculaxly Section

1560nn thergof, and also 'the provisions contained
in Aects of the Virginia Assembly of 1946, Chapter 206, page 7,
and Chapter 65A of the Virginia Code of 1942, 1)articularly
Section 1560iii7 (1948 Supplement). Section 1560nn, referred
to above, reads in part as follows:

(a) Every commission is hereby authorized and empowered
to charge and collect fees, rents, or other charges for the
use and servieces of the sewage disposal system. Such fees,
rents and charges may be charged to and collected from any
person contracting for the same or from the owner or lessee
or tenant, or some or all of them, who uses or occupies any
real estate which directly or indirectly is or has been connected
with the sewage disposal system, or from or on which origi-
nates or has originated sewage or industrial wastes, or cither,
which directly or indirectly have entered or will enter the
sewage disposal system, and the owner or lessee or tenant of
any such real estate shall pay such fees, rents and charges to
the commission at the time when and place where such fees,
rents and charges are due and payable.

(b) Such fees, rents and charges being in the nature of
use or service charges, shall as nearly as the commission
shall deem practicable and equitable, be uniform throughout

the distriet for the same type, class and amount of
page 3 } use or service of the sewage disposal system, and
may be based or computed either on the consump-
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tion of water on or in connection with the real estate, making
due allowance for commercial use of water, or on the num-
ber and kind of water outlets on or in connection with the
real estate or on the number and kind of plumbing or sewage
fixtures or facilities on or in connection with the real estate,
or on the number or average number of persons residing
or working on or otherwise connected or identified with the
real estate or on any other factors determining the type,
class and amount of use or service of the sewage disposal
system, or on any combination of such factors.

An actual antagonistic assertion and denial of the plain-
tiff’s rights by said defendant under the above quoted statu-
tory provisions obtain, and it is desired to have a clarification
and adjudication of such rights and the authority of said
defendant under the statutory provisions above quoted.*

The facts leading to the contraversy in question are as fol-
lows:

The plaintiff is the owner in his own right of certain apart-
ment buildings known as the Princess Anne Apartments, 826
West Princess Anne Road, Armistead Bridge Court Apart-
ments, 800 West Princess Anne Road, Westover Terrace
Apartments, 825 Westover Avenue, and Earle Court Apart-

nients, 3421 Granby Street, alt in the City of Nor-
page 4} folk, State of Virginia. The said Princess Anne

Apartment contains forty (40) individual apart-
ments units, the Armistead Bridge Apartment contains
twenty-four (24) individual apartment units, the Westover
Terrace Apartment contains twenty-four (24) individual
apartment units, and the Karle Court Apartment contains:
forty (40) individual apartments units, each of said units being
rented to separate tenants and no portion of said buildings or
any of the apartments therein being used or occupied by
the plaintiff. The said tenants or occupants have the sole, ex-
elusive occupancy, possession and use of all of the said in-
dividual apartment units, and the plaintiff, even though the
legal owner, has no right or authority to enter in or upon or
to use, oceupy or possess the same, which are subject entirely
to the sole exclusive use, occupancy and possession of the
respective femants therein, nor has said plaintiff contracted
for or undertaken to pay said fees, rents or other charges for-
the use and service of the defendant’s sewage dxsposaI SyS-
tem.

The said defendant, relying upon the statutory provisions:
above quoted, has undertaken and attempted to charge and
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collect from the plaintiff the fees, rents and charges imposed
by said defendant in the nature of use or scrvice charges au-
thorized by the above-quoted statutory provisions. Bills for
such charges, covering the period from August 27, 1948, to
December 29, 1948, are as follows:

Princess Anne Apartment - $152.20
Armistead Bridge Court Apt. 86.57
Westover Terrace Apartment 93.67
Earle Court Apartment 120.14

$452.58

page 5} No portion of the said amount of $452.58 has been

paid by the plaintiff, although the defendant asserts
and claims that the same is due and payable at the present
time. The defendant has indicated that future bills will be
presented to the plaintiff for charges :similar to the above,
and that payment will be demanded for the same. Such
charges and claims on the part of the defendant against the
plaintiff are denied by the plaintiff, and give rise to an actual
existing controversy which can only be resolved by an ad-
Juchcailon of the ‘rights and obligations hetween the said
parties.

As a direct result of the right asserted by the defendant
to collect from the plaintiff the charges referved to above, the
value of the plaintiff’s interest and title in and to the afore-
said apartment properties has been reduced by an amount
equal at least to the capitalization of such charges on an
annual basis, namely:

Annual Charge Capitalized

. (estimated) at 6%
Prineess Anne Apartment $ 456.60 $ 7,610.00
Armistead Bridge Court Apt. 259.71 4,328.50
Westover Terrace Apartment 281.01 4,683.5G
arle Court Apartment 360.42 6,007.00
Total reduction of value’ $ 22,629.00

The plaintiff further avers that the above quoted statute,
insofar as the Commission sceks thereby to make the owner or
premises personally liable for the fees, rents and other charges
(which are in the nature of use or service charges) for the use’
and services of the sewage disposal system, irrespective of
contraet, or the nse of said sewage disp(»snl system by said
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' ~ owner, is and would be repugnant to the Fourteenth

page 6 | Amendment of the Constitution of the United States

and to Seetion 11 of the Constitution of Virginia in

that it does and would deprive such owner of his property
without due process of law.

The plaintiff therefore asks, in view of the premises, that
this Court take jurisdiction of the matter in controversy and
interpret the scope and extent of the statutés above set out,
and determine whether or not, under the faets and relatmnshlp
of the parties, therc is any hablhty on said plaintiff for said
fees, rents and other charges, which said defendant claims
the right to impose upon and collect from this plaintiff, it
heing the contention of said plaintiff that the fair and correct
interpretation of said statutory provisions imposes no liability

pon him for the payment of said fees, rents and other
Larges and that the Court further make binding adjudi-
cations of the rights of the respective parties hereto, and
grant all such further relief as the plaintiff may be entitled
t6. And he will evet pray.

(s) W. M. BOTT.

W. M. Bott, the plamtxﬁ" named in the foregmnw bill, being
first duly sworn, says that the facts and allegations contained
in the said bill which he makes of his gwn knowledge are

,ttue, and that all other- matters therein stated he believes to
e _true.
leen under my hand this 4th day of February, 1949.

(s) MARY W. CROCKER,
Notary Publie.

My commission cxpir’es July 17, 1951.

TAZEWELL TAYLOR and
EDWARD S. FLREBEE, p. q.

page 7+  And on the same day, to-wit: In the Cireunit Coult
: 4 aforesaid, on the 14th dav of February, in the year,
1949

Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And ther eupon came
the partlcs, by counsel, and said defendant pleaded the gen-
¢ral issue to which Sald plaintitf Jephed generally and issue is
joined; and the further hearing is contumed
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And on another day, to-wit: In the Circuit Court aforesaid,
on the day and year first hereinabove written, viz, on the
8th way of April, in the year, 1949:

This day came the parties by their attorneys, aiid this pto-
ceeding was heard in open court on the written motion of the
plaintiff and the answer and cross-claim of the defendant,
this cay filed by leave of Court, and the cause was argued by
counsel for the respective parties. ,

On consideration whereof, it is the judgment of the Court
that the defendant Hampton Roads Sanitation Distriet Com-
mission is entitled to collect its charges for sewsdge disposal
cmanating: from Princess Anne Apartments, 826 West Prin-
cess Anne Road, Armistead Bridge Court Apartments, 800
West Princess Anne Road, Westover Terrace Apartments,
825 Westover Avenue, and Earle Court Apartments, 3421

Granby Street, all in the City of Norfolk, Virginia,
page 8 } from the plaintiff W. M. Bott as the owner of all

of said apartments, so long as such plaintiff uses or
occupies the real estate consisting of said apuartment buildings
and the same are connected with the defendant’s sewage dis-
posal system, and so long as sewage or industrial waste con-
tinues to enter the sewage disposal system of the defendant,
and the Court doth so declarve; :

And it appearing to the Court from the conclusion which it
has reached, and which is set forth and declared in this order,
that the plaintiff is not entitled to any relief in this eause, but
that the defendant is entitled to consequential relief under its
cross-claim for the amount.of such charges imposed against
the plaintiff by the defendant which have accrued and become
past due and payable, accordingly, the said deféndant is
awarded a judgment agsinst the plaintiff in the prinéipal sum
of Six Hundred eighty-two and 73/100 Dollars, with interest
thereon from the entry of this judgment until paid at Six
(6%) per cent per aniium and the costs of this proceeding.

And the said plaintiff having evidenced an intention to
apply to the Supreme Court of Appeals of Virginia for a
writ of error to the terms of this judgment, the operation here-
of is suspended for a period of sixty (60) days upon the said
plaintiff, or someone for him, entering into bond before the
Clerk of this Court in the penalty of Three Hundred Dol-
lars, with good and sufficient securily conditioned dceording

to law.
page 9}  The following is the Answer and Cross Claim filed
by leave of the foregoing order: '
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For answer to the complaint exhibited against it in the
above captioned matter, or so much thereof as this defendant
is advised should be answered, defendant says:

1. Defendant admits that plaintiff is the owner in his own:
right of Princess Anne Apartments, Armistead Bridge Court
Apartments, Westover Terrace Apartments and Earle Court
Apartments as set forth in his complaint. Defendant denies
that no portion: of said buildings or any of the apartments.
therein are used or oceupied by the plaintiff, but avers that
on the confrary, on information and belief, the plaintiff is
using all, each and every one of said apartment buildings to.
obtain revenues or profits therefrom; that he is using the
water lines in said buildings to distribute water which he pur-
chases to the several parts of each of said buildings, and that
he uses the sewerage lines in each of said buildings to dis-
charge the same water plus other waste materials inte the
disposal system of the defendant Commission. Defendant
denies the allegation that plaintiff has not contraeted for the
use and services of the defendant’s sewerage disposal sys-
tem, and says that on the contrary the plaintiff, by availing;
himself of the use and scrvices of the defendant’s sewerage:
disposal system, has contracted for such use and undertaken
to pay its charges.

2. Defendant admits that it has imposed the charges set

forth in the complaint and attempted te collect
page 10 { same, and says that it is legally entitled to collect

same from the plaintiff. Defendant prays that this
answer will be treated as a cross claim and that the Court
will adjudicate in this eause that if is entitled to collect such
charges and additional charges which have accrued and be-
eonic due and payable since the imstitution of this suit, and
that the Court will by way of consequential relief award the:
defendant judgment against the plaintiff in this cauwse for so
much as may have accrued and become past due and pay-
able.
" 3. Defendant demies that ifs actions and undertakings have
in any way deprived plaintiff of his property without due
process of law, and sayvs that no constitutional question, State
or Federal, is presented inm this eause. That the charges
made by defendant against this plaintiff are not a tax, nor
an assessment, nor an imposition Dy public authority to whiclr
plaintiff is required to submit; but on the contrary plaintifi’s
liability for such charges depends entirely upon his voluntary-
determination to use ov not to use the facilities of this de-
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fendant. That plaintiff has elected to usc such facilities by
using them.

4. Defendant admits the existence of an actual controversy
and the jurisdiction of ‘this Court, and ‘asserts that while the
plaintiff is entitled to no relief.in this cause the defendant is
cntitled to consequential relief in the form of a judgment
against the plaintiff for the charges against him which are
delinquent and unpaid aceruing from his use of the facilities
of this defendant. :

page 11 }  HAMPTON ROADS SANITATION DISTRICT
COMMISSION,

By: (s) JAMES M. MORRIS Jr., - h

Acting Manager. i

RICHARD B. KELLAN and , ““- .
W. R. ASHBURN, 4
Counsel for Defendant.

State of Virginia,
City of Norfolk, To-wit:

I, Richard B. Kellam, a Notary Public of and for the City
aforesaid in the State of Virginia, whose notarial commission
expires on the 7th day of November, 1949, do certify that
James M. Morris, Jr.,, whose name as Acting Manager of
Hampton Roads Sanitation District Commission is. signed to
the foregoing answer, personally appeared before me and
being first duly sworn made oath that he has read the fore-
going answer, knows the contents thercof and believes the
same to be true. o

Given under my hand this 14th day of March, 1949.

" (s) RICIIARD B. KELLAM, -
Notary Publie.

The fo]lbwing is the Certificate of Exceptions in the above
styled case:

page 12 } In the Cireuit Court of the City of Norfolk, !
Virginia. '

W. M. Bott, Plaintiff,
v. . : .
ITampton Roads Sanitation Distriet -Connission, a corpora-
tion duly chartered, organized and existing under the laws
of the State of Virginia, Defendant.
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NOTICE OF APPEAL.

To; Messrs. Ashburn, Agelasto & Sellers (Mr. Willard R.
" Ashburn) and Messrs. Kellam & Kellam (Mr. Rlchald B.
Kellam), attorneys for the defendant:

'PLEASE TAKE NOTICE, That on the 12th day of May,
1949, the undersigned will present to the Honorable Clyde H.
J aeob, Judge of the Circuit Court of the City of Norfolk, Vir-
ginia, at the courthouse of said city, the stenographie report
of 'the testimony and other proceedings of the trial of the
above-entitled case for certification by said Judge, and will,
on the same date, make application to the Clerk of said court
for a transeript of the record in said case, for the purpose
of presenting the same to the Supreme Court of Appeals of
Virginia with a petition for a writ of error and supersedeas
to the final judgment of the trial court in said case.

‘W. M. BOTT,
By: TAZEWELL TAYLOR and
EDWARD S. FEREBEE,
his attorneys.
By EDWARD S. FEREBEE,
Of Counsel.

Legal service of the above notice is hereby accepted, this
9th day of*May, 1949.

RICHARD B. KELLAM.

page 13 ¢ In the Circuit Court of the City of Norfolk,
Virginia.

W. M. Bott, Plaintift,
. ‘ - :
IHampton Roads Sanitation District Commission, a corpora-
tion duly chartered, organized and existing under the laws
of the State of Virginia, Defendant..

TRANSCRIPT OF TESTIMONY.

Stenographic trauscript of the testimony introduced and
procecedings had upon the trial of the above-entitled case, in
said court, on the 17th day of March, 1949, before the Honor-
able Clyvde H. Jacob, Judge of said court.
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‘ Walter M. Bott,

Appearances: Messrs. Tazewell Taylor and Edward S.
Ferebee, counsel for the plaintiff.

Messrs. Ashburn, Agelasto & Sellers (By Mr. Willard R.
Ashburn) and Messrs. Kellam & Kellam (by Mr. Richard B.
Kellam) counsel for the defendant.

page 14}  (The witnesses were sworn, opening statements
were made by counsel, and the following evidence
was introduced:) ' ‘

WALTER M. BOTT,
the complainant, having been first duly sworn, testified as
follows:

Jixamined by Mr. Taylor:

Q. Mr. Bott, will you state your name and residence?

A. Walter M. Bott; 940 Jamestown Crescent, Norfelk, Vir-
ginia.

Q. And what is your business?

A. Real estate, insurance, hotel, and some other.

Q. You are the plaintiff in this proceeding, are you not?

A. T am.

Q. And in there, you have alleged that you are the owner
of four separate and distinet apartment buildings of the
city?

A. T am. '

Mr. Taylor: For the purpose of the record, I will read
them, Your Honor.

The Court: Very well, sir.

Mr. Taylor: Princess Anne Apartments, 826 West Prin-
cess Anne Road; Armistead Bridge Court Apartments, 800
West Princess Anne Road; Westover Terrace Apartments,

825 Westover Avenue; and Earle Court Apart-
page 15 } ments, 3241 Granby Street; all in the City of Nor-
folk, Virginia.

By Mr. Taylor:

Q. That is true, is it not?

A Ttis. .

Q. Can you state the number of individual apartment units
in the Princess Aune Apartments?

A. I can. Tt is 40.

Q). And in the Armistead Bridge Apartments?
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Walter M. Bott. ]

A. 24.

Q. And in the Westover Terrace Apartments?

A. 24,

Q. And in the Earle Court Apartments?

A. 40.

Q. Now, will you explain generally to the Court just the
layout of those apartments, whether they are scparate and
distinet units.‘or just what their character is?

A. They are.separate and distinet units that ave rented to
tenarts who have exelusive use of the apartments so long as.
the lease is im effeet.

Q. And they open on a common hall, do they?

A. They do.

Q. Under the terms of your lease, as applied to each and
every one of these apartments, what rights have you so far
as possession or the right to enter upon any one of the units?

Mr. Ashburr: Objection, if Yourr Honor pleasc,
page 16 } on the ground that the lease instrument between
the landlord and the tenant is the: best evidence.

The Court: The objection is snstamed-

By Mr. Taylor:

Q. €an you produce a sample lease of cacls one of those
apaltments“{

A. Yés. I think they are—

Q. Will you do. that during, the progress of this case?

A. T will.

Mr. Taylor: Without delaying' the hearing;, Your Honor;
we would like to have the oppor tumty-
The Court: All vight, sir; you may.

By Mr. Taylor:

Q. And the lease defines the relation between you and eacly
one of your tenants?

A. Tt dees.

Qt”{ ‘What use have you of these apartmen{s whicl are under
ren :

Mr. Ashburrer Objected to as calling for a Iegal concIllslcm
Your Honor.

The Court: That calls for a construction of the lease, what
rights he has in the premises.
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- Mr. Taylor: Well, sir, we will await that.

page 17 } By Mr. Tay101

Q. On the guestion involved in this case of the
matter of fees, rents and other charges made by the defen-
dant Hampton Roads Sanitation District Commission, state
whether or not you have contracted for any such charges?

A. I have not.

Q. State whether or not you have agreed to pay any such
charges?

A. T have not.

Q. State whether or not you have used directly or indirect-
ly this sewerage system that is operated by the Hampton
Roads Samtatmn District Commlssmn?

A. The only use I have had of it is some facilifies in the
basements of the various apartments that the caretaker will
use, such as a sink and commode. And I would certainly say
. that the water used by the caretaker will not exceed the water
used by any tenant in that building, or in that particular
building.

Q. State whether or not you stand ready, able and willing
to pay your proportionate part, based upon just what you
have said as to use of the facility ?

A. T do.

Mr. Ashburn: Objected to, Your Honor please, because

any question as to the reasonableness or propriety of the

amount of the charge against Mr. Bott can be de-

page 18 } termined only in the manner prescribed by the

statute, by application to the State Corporation
Commission.

The Court: The Court will decide the principle that the
individual payment will be proper. Whether he is willing to
pay or unwilling to pay, he has to pay if the Court holds that
cach user would have to pay. He admitted that he is one of
the users.

Mr. Taylor: As to that particular instrumentality.

The Court: Whether he says he is willing to pay or not,
if the Court should so hold that the users individually should
pay, he comes in that category on his testimony already in.

Mr. Ashburn: But our point is that Your Honor can not
decide in this cause whether the tenant or the landlord should
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pay. You can only determine whether there is a right on the
part of the Commission to make a charge to the fee simple
owner of these properties.

Now, illustrating, if the charge made is $100 and the fee
simple owner says it ought to be $1.00, then his exclusive
means of relief is preseribed by statute and it is by applica-
tion to the State Corporation Commission.

By Mr. Taylor:

Q. I hand you certain bills rendered by the Hampton Roads
Sanitation District Commission and ask you whether you
received those bills?

, A. Yes, sir, I did.
page 19} Q. And are those the bills that are referred to in
your notice of motion for judgment in this case?

A. They are.

Q. I notice that these bills are made out not in individual
names but in the name of the Westover Terrace Apartments,
Tarle Court Apartments, Princess Anne Apartments and Ar-
mistead Bridge Court Apartments?

A. That is right.

Q. That is the condition in which those bills were originally
rendered you?

A. Yes, sir.

Mr. Taylor: I would like to file those as an exhibit.
(The bills referred to were marked Plaintiff’s Exhibit 1.)

By Mr. Taylor:

Q. And you have deelined to pay those bills, for the reasons
you have indicated?

A. That is right.

Q. As a matter of fact, do you, or not, go on the premises
representing the individual units leased by you to various
tenants?

Mr. Ashburn: You mean whether he personally walked
into the apartments?
Mr. Taylor: No, I am asking him first as to
page 20  himself. T will then come to his agent.

A. T do not unless by special permission of the tenant.
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By Mr. Taylor:

Q. I will now ask you the same question with reference to
Yyour agents or duly authorized representatives. Do they go
upon those premises?

A. They do not. They have express, explicit instructions
from me not to enter an apartment that is under lease.

Q. And will you get a typical lease for each one of these
apartments during the course of the hearing?

A. T will

CROSS-EXAMINATION

By Mr, Ashburn:

Q. Mr. Bott, let’s devote our attention first to the Princess
Anne Apar tments. You have already said that that is a build-
ing containing 40 dwelling units?

A, Yes, sir.

Q. I suppose that as of the present time each one of those
40 dwelling units are rented to tenants?

A. They are.

Q. Now, approximately how many stories do the buildings
comprise?

A. Four stories.

. And these apaltments or dwelling units are
page 21 } on each of the four storics to the buﬂdmo
A. Yes.

Q. Some on each story?

A. They are,

Q. I would assume that the lease to each tenant entitles
that tenant to dwell in the apartment designated by number
or some other description?

A. It does.

Q. Well, now, what public space is there in the entire apart-
ment bu11dmg ; that is, space not let to the possession of any
individual tenant?

A. Public hall and the basement,

Q. Well, then, is the public hall on cach of the four floors?

A. Yes, sir.

Q. And there is a basement below the four floors?

A. Yes, sir.

Q. Do you have a manager or a custodian or an employee
representative living on the premises?

A. So far as I know the Princess Anne, the Armistead
Bridge Court, the Westover Terrace has no such occupancy.
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The Earle Court does have a janitor that stays en the prems-
ises part time.

Q. Well, now— ‘

' A. The basement, in one basement room.

page 22} Q. Dealing still with the Princess Amme Apart-
‘ ments, how are the spaces in the entire building:
not given under lease to the possession of tenants, cleaned or-
otherwise caréd for?

A. The tenants clean their own apartments, the ones they
eccupy.

Q. What bappens. to. the halls? -

A. The janitor cleans that.

€. What happens to the basement?

A. The janitor cleans it.

Q. Are there any lavatories, sinks or basements in any part
of the building exclusive of the dwelling units Teased to ten-
ants?

A. Yes. A sink in the basement and a commode in the base-
ment of the apartment buildings.

Q. One or more than one?

A. Tt’s probably two in the Armistead Bridge Court and
one in the Princess Ammne; two in the Earle Court; one in the
Westaver Terrace.

Q. Well, now, Mr_ Bott, still devoting our attention to the
Princess Anne, state whether or not you have a central heat-
ing system for the building?

A. I do.

Q. So that heat is furnished by you as owner to all of your

dwelling tenants on the premises?
page 23} A. Itis
€. And what sort ef heating system is that?

A. Steam heat.

@. And does. that involve the use of water i the heating
system?

A. Tt does, but the system is so constructed that it probably
would not use over 100 gallons per year, because the same:
water heats over and aver again.

Q. Is such water as is used i the heating systemr dis-
charged into the sewerage disposal lines?

A. No. When they drair the water systen, it is drained
out by a spigot on. the side of the boiler; and that is done
probably once a year unless we have trouble with the boiler;
which is not often. Now, they might take a bucketful of
water, pour it in the sink and let it drain that way..

Q. That is the only place they can pour it?
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- A. As far as I know.

Q. What? :

A. Theyv could. They could probably pour it in the com-
mode. I have seen them do that sometime.

Q. Well, at any 1ate, it goes thrmwh the sewerage dlsposal
system? : :

A. Iimagine so. I don’t know where it goes after it leaves

thele
page 24 } Q. All right, sir. Now, concerning the use of
water on the premises by anyone in possession of
any part of the premises, is that from the water distribution
system of the City of Norfolk?" : .

A. Would you ask me that question again, please,

Q. Any water used on the premises, does it come from the
water distribution system of the City of Norfolk?

A. Yes, supposed to. We are—piped into the building.

g D% you purchase the water from the City of Norfolk?

I do.

Q. And pay the City of Norfolk its chalges for the water.
consumed on said premises?

A. I do.

Q. And is it not the fact that every commode in the entire
building—when I say ‘‘commode,’’ I mean ‘‘toilet’’—is oper-
ated by means of water coming from the water system of the
City of Norfolk?

A. 1t is a fact.

Q. And the same answer would apply to every bathtub,
shower and basin?

A. That is right.

Q. Is it not also the fact that every bit of that water when
it has been used, goes off as waste matter through the sewer-

age disposal system?
page 25 } A. I would not know, Mr. Ashbuin.

Q. Certainly, all passing through the showers,
tubs, toilets and basins goes off through the sewerage dis-
posal system?

A. I would not know whether it is even conneeted up or not.

Q. Where else would it discharge, Mr. Bott? How else
could it discharge?

A. T would not know, I say. I am not familiar with that

system.

Q. Do you know Whethcr or not it goes into the city sewer-
age?

A. No, sir,

Q. You don’t know where it goes?
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A. No, sir. It is supposed to go in the sewers bit I donn’t
krow that it does.

. Q. Mi: Botty you aré individually the owner of these four
buildings?
: A; I 'a]ﬂg 3’05; Sil‘; )

Q. Well, now, concerning. the subjects that we have just
lgeii inquirlilg: on, thie saie ansiers 4s you have givén abobut
the Princess Annc Apartments apply as well o the other
three; withi the sitigls exception that in the Barlé Court Apart-
€rits;, your pald repitsefitative lives on tlie piemises?

‘ A. Yes. That is imy undeistanding. He has a
page 26 } room therc and I imagine he spends most of liis
~ tlide at night in that fobin. o .

Q. The piirchase atd distiibution of water, the distéibution
of waste mitteir and dll other aiFangemieiits are thé sams so
far *asY you kiow foi the four buildings?

. Yaés:

Q. Yoii buy the water in every instance from thé ¢ity and
it 18 dsed in the watef lities ahd sewerdge lifids in ydui build-
ings? A

A. So far as I know. I buy the water from the city.

§. Well, nioiv, Mr. Bott, as the individual owner of these
fotit biiildings; you aié using them for profit; dire you not?

A. T afhi thyitg to et some profit out of them: yos, sir.

Q. And—

M#. Taglor: We will agree with that.

By Mr. Ashburn: ‘
. If as a result of the rental of space in those buildings
a profit Fesults; then you are using the buildings for profit?

Mr. Taylor: 1 objéct to that.
~ Phig Court: That calls for a conclusion. He can state the
faet that lie did make a profit.

Mr. Ashburn: It does not make any difference, Your Honor,

. &o long as hé is trying to make a profit. That is

page 27 } the criterion.

o Mr. Ferebee: It makes a differencé to him.

The Court: Apartmients are not run for charitable pur-
poses, grdinarily.

By Mr. Ashburn:

Q. Mr. Bott, the ownership and rental of apartment dwell-
ing units is a business with you?
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A: Yes, I would say so-

Q. Now, each, all and every oiie of these buildifigs is con-
nected with the sewerage disposal systéin; whosé ultimate dis-
position is through the facilities of the Hanipton Roads Sani-
tation Distriet Commission; is it not?

Mr. Taylor: He said he did not know:

A. I don’t know, Mr. Ashburii. I received & bill from the
Sanitation Commission on my home. I paid that and I un-
derstand now that has not even been hooked up to the sewer-
dge. So the samie thing mighit apply to theseé other apart-
ments.

By Mr. Ashburn: »'

Q: You actually don’t know?

A. No, sir.

Q. Did you not have somie conferentes with répresenta-
tives of the Commission in order to find out, or in which
that subject was discusséd?

A. I have talked to Reid Digges on a few oceasions but

tliv iformation I received was not authentie, I
page 28 } don’t thiiik: He could not tell mé himself at that
time.

Q. You refer to Digges; he was the former manager for
the Distriet Commission? N

A. Yes. I don’t think I discussed it with Diggés within the
past seven or eight months. ,

Q. Mr. Bott, you did pay sonmé of the bills subinitted by
the Commission for charges on these apartment buildings?

A. Tdid, yes, sir.

Mr. Taylot: Paid iinder protest.

By Mr. Ashburn:

Q. Arnd tliev weré prior in date to those that are in con-
troversy?

A. Yes, sir. They weré paid under protest.

Q. Mr. Bott, as to eich of these apartment buildings, is it
the fact that there is only one main line for the transmission
of water coming into the premises to edch building?

A. I really could not tell you. I imagine thit is a fact.
I have not investigated. As long as I received water—I pur-
chased thiem set up, and so long as I receive the proper water,
I am not interested further.
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Q. So far as you know, there is only one water meter at
cach premises, each building?
A. So far as I know.
Q. And so far as you knew, is there only one
page 29 | discharge line from each building out of which goes
the waste water and sewage?
A. So far as I know.

RE-DIRECT EXAMINATION.

By Mr. Taylor:

Q. As I understand, Mr. Bott, you paid a former bill under
protest? ,

A. 1did; yes, sir.

Q. Will you state whether or mot each individual apart-
ment canr be disconnected from: the general sewerage sys-
tem?

A. T am sure it can, but if it cannot at this time, it can be:
so fixed that it can be.

Q. And that is not a major operation, is it?

A. No, sir.

Q. Did you, or not, have sewerage disposal for these four
apartments of yours prior to the inauguration of the service-
of the defendant Hampton Roads. Sanitation Distriet Commis-
sion?

A. Sewerage disposal?

Q. Yes, sir. '

A. Yes, sir; I did. :

Q. State whether or not ir yeur opinier the value of your
property has been enhanced?

Mr. Ashburn: Objected to, if Your Homor please. There is:
no question of value here, none whatever.
page 30} Mr. Taylor: There is a question of special bene-
fit. That is one phase of this matter.
Mr. Ashburn: There is no question of special benefit.
The Court: The entire situation developed by the establish-
ment of this quasi eorpeoration, public service corporation,
the Sanitation Commission—whether or not people as a whole
have been henefited—is immaterial. Whether or not he has
henefifed or whether or not someone else would be benefited
is a general question, does not scem to be properly applicable:
to this case.
Mr. Ashburn: That is purely a matter of legislative con-
ecern, as we contend.
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" The Court: If you ean show that he is in a class by him-
self, that he has been harmed and everyone else has been
henefited, still he would have to suffer in a public matter of
this kind. , )

Mr. Taylor: We withdraw that question, Your Honor. I
don’t think it is material.

That is all.

Mr. Ashburn: If he will say they are similar, we will
not require him to produce all of his leases, just a representa-
tive one.

The Court: All are alike, I suppose; just one
page 31 } lease.
Mr. Ferebee: One lease for each building.
Mr. Taylor: That is all, Your Honor.

LITTLETON W. TAZEWELL,
called as a witness on behalf of the respondent, and having
been first duly sworn, testified as follows:

Examined by Mr. Kellam:

Q. Will you tell the court your name, please, sir?

A. Littleton W. Tazewell.

Q. What is our. occupation?

A. Design engineer for the Hampton Roads Sanitation Dis-
trict Commission.

Q. How long have you been engaged in the engineering
business?

A. T hate to admit it. T graduated 38 years ago.

Q. Are you familiar with the sewer lines of the City of
Norfolk and of the Hampton Roads Sanitation Distriet Com-
mission?

A. I am.

Q. Will you tell the Court whether or not the apartment
house known as the Princess Anne Apartments is connected
with the sewer lines of the Hampton Roads Sanitation District
Commission?

A. Tt is connected.
page 32 } Q. Are the sewer lines of the apartment known
as the Armistead Bridge Apartments connected?

A. Yes.

"Q. And the Westover Apartments?
A. Yes.

Q. And the Earle Court Apartments?
A. Yes.
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Q. Is the waste material from those apartments discharged
through the facilities of the Hampton Roads Sanitation Dis-
trict Commission? '

A. Tt is.

Q. And is that waste material treated in the treatment
plants of the Commission?

A. Tt is.

Q. You don’t know anything about the bills or the amount
of the charges?

A. No, I do not.

Q. Mr. Tazewell, has that condition existed for a period of
more than six months; have those connections been made for
a period of more than six months?

A. Have the connections to the treatment plant been?

Q. That is right.

A. More than six months? Yes.

page 33} JAMES W. MORRIS, JR,,
called as a witness on behalf of the respondent, and
having been first duly sworn, testified as follows:

Examined by Mr. Kellam:

Q. You are Mr. James W. Morris, Jr.? |

A. That is right. .

Q. And you are the acting manager for the Hampton Roads
Sanitation District Commission?

A. That is correct.

Q. Mr. Morris, you are also in charge of the billing and
accounts of the Commission?

A. That is corrcet.

Q. Now, will you tell the Court, please, what sum is now
due and owing by the Princess Anne Apartments or by Mr.
W. M. Bott as the owner of that apartment.

Mr. Taylor: That is a legal question. He can testify to
any fact.
The Court: He can say what his books sho:.

By Mr. Kellam:

Q. Show what your books reflect as to the account charged
to the Princess Anne Apartments or Mr. W. M. Bott as the
owner of that apartment, as of this date?

A. Well, unfortunately, T have not got these months added
up, Mr. Kellam.
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Q. Give it to us for the various months.
page 34} A, Yes, sir. The bill for the month ending Sep-
tember 27 was $39.10. For October 25—

Q. That is 1948, September, 19487

A. That is correct, sir. October 25, 1948, $34.97. November
29, 1948, $36.23. December 27, 1948, $41.90. January 26, 1949,
$37.42. February 24, $34.76.

Q. Now give us those figures with reference to the Arm-
istead Bridge Court Apartments?

A. For the month ending September 27, 1948, $23.00. No-
vember 25, 1948, $24.87. That is October 25; I beg your pardon.
November 29, $19.08. December 27, $19.62. January 26, 1949,
$28.25. February 24, 1949, $17.64.

Q. Now, give us the figures with reference to the Westover
Terrace Apartments?

A. Westover?

Q. Yes, sir.

A. September 27, 1948, $25.04. October 25, 1948, $21.04
November 29, $18.15. December 27, $29.44. January 26, $21.89.
February 24, $21.63.

Q. Earle Court is the next one.

The Court: Have you totaled those amounts?
The Witness: I have not, unfortunately.
A. September 28, $31.33. October 26, $28.53. November 26,
$30.14. December 29, $30.14. January 27, $28.18. Fecbruary
25, $29.09.
page 35} Mr. Kellam: That is all.

CROSS EXAMINATION.

By Mr. Ferebee:

Q. Mr. Morris, do you have the ledger sheets in your hand?
Is that what vou are reading from?

A. That is right.

Q. May I see them, please.

A. This is the actual ledger on which the credits are made,
which is the other end of the bill. This is the consumption
record sheet on which the original bill is also computed.

Q. You arc referring in your latter statement to the vellow
sheet entitled ‘“Westover Terrace Apartments’’?

A. That is corrcet; with W. M. Bott and Company. This
is the notation that they, according to the City Water De- .
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partment, are respensible for the water bill and to whom our
bill is to be sent. ,

Q. Now, I notice, Mr. Morris, that this yellow sheet whiclx
I hold in my hand, which presymably is taken from your
ledger, bearing at the top the notation ¢ Hamptorr Roads Sani-
tation District Commission Monthly Consumption Record’’,
has under the deseription of the property in the upper right-
hand corner the name ‘‘Westover Terrace Apartments, 825
Westover Avenue, Norfolk 7, Virginia; 24 apartments’’?

A. Yes, sir.
page 36} Q. Your books are set up, them I take it, from
an examination of this ledger sheet, to show the
premises in question, where water is consumed; is that cor-
rect?

A. Well, our records have to parallel those of the Water
Department because—in other words, our original records:
were set up from the Water Department’s records and that
is the way that heading appears omn that plate.

Now, in addition to that, we found out the responsibility
for the water bill was in the name of W. M. Bott and Company
and we also had that recerd certified by the City that those:
bills were sent to that—

Q. Does that appear on there anywhere, that you have
a certification that W. M. Bott, individually, is Tiable for any
water on the premises?

A. We have W. M. Bott as a notation.

@. But W. M. Bott and Company is not W. M. Bott indi-
vidually?

A. Well, no, sir, it is mot.

My, Ashburr: Tt was testified that he purchased the water.
A, (Continuing) This is the mailing address, My Ferebee-

By Mr. Fercbee -
Q. Mr. Morris, has your Commission ever investigated to
find out who is the legal owner of the Westover
page 37 § Terrace Apartments?
A. No, sir.
Q- Docs it ever make such an investigation before setting
up one of these ledger sheets as to the econsumption of water
on any premises?

Mv. Ashburn: Objected to as immaterial.
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" The Court: The Notice of Motion sets up the ownership,
I take it. Did you set up in the Notice of Motion owner-
ship of the property? What are you going to accomplish
by 1t?

yMr. Ferebee: To show that the ledger sheets and the billing
by the Commission are made to the property and not to an in-
dividual. The statute does not permit a charge to the prop-
erty but only to the individual.

Mr. Ashburn: It makes no legal difference. That is not
charged to the property. We are charging Mr. Bott by the
answer in this suit. o
- The Court: Continue the examination.

By Mr. Ferebee:

Q. Mr. Morris, I was asking you questions along this line:
In setting up your records of the Commission, did the Com-
mission make any attempt to ascertain the legal owner of any
premises on which water was consumed ?

A. No, sir. :
Q. It likewise made no such investigation as to
page 38 } these four apartments that we are concerned about

here today?

A. That is correct.

Q. Did you make any.investigation as to the persons
actually occupying the premises?

A. We did not. ‘

Q. I believe you said that your records were taken ovel,
or, rather, copies were made from the reeords of the Division
of Water Supply of the City of Norfolk?

A. That is correct.

Q. So that your billing in no sense represents an investi-
gation on the part of the Commission as to the person or per-
sons actually using the water that goes into those premises?

A. I would say yes, but I would like to add something. Is
that possible?

The Court: Answer it in your own way.

A. (Continuing) The records were taken from the City
Water Department’s records and, naturally, we assumed that
in view of the fact that they had bcen blllmo these particular,
individuals involved, such as, for iust.an(-e, those accounts
are set up under the name of W. M. Bott and Company as a’
point to which those bills would be mailed. There was no
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uestion, for instance, about the first two bills that were sent
{o each of these apartments. They were paid by W. M. Bott

and Company. We did not feel that any further
page 39 } investigation in that connection would be neces-

sary. I\ow, if there had been some question about
ownelshlp or question about who would be responsible for
the bill, why, we then do investigate. We do have some
cases of that kind and we have a special man who does make
such an investigation.

By Mr. Ferebee:

Q. Mr. Morris, vou admit, do you not, that the first bill or
the first two bills paid by Mr. Bott on any of these four bill-
ings were paid under protest?

A. Oh, that is correct.

Q. You know that?

A. Yes, sir.

Q. So you were put on notice that there was some question
about the liability as to these four buildings, were you not?

A. Well, now, as I recall the letter that we got, it was not a
question of protesting or from that particular standpoint,
but it was protesting as to his individual responsibility. And
that was c'early brought out, of course, in several conferences
we have had on the subject before us.

Q. Mr. Morris, on this ledger sheet which I hold in my hand
of the Westover Terrace Apartments, I find pencil notations
down in the lower left-hand corner, from which I think you
vead as to the amount of water consumed on the premises?

A. Well, I read the amount in dollars and cents.
page 40 } T did not read the consumption figures, but they
are—

Q. T also see that those pencil figures apparently show the
amount of water consumed on the premises during each of
the months in question?

A. That is correet, sir.

Q. How is the charge made by the Commission computed?

A. Well, that is computed on a rate chart, which is estab-
lished from our official rates. In other words, if vou notice-—
I have not got that sheet, of course, in front of me—Step
Rate 3. We have our rates translated into a formula which
cnables us simply {o multiply the amount of consumption
‘by the necessary formula figure and arrive at this particular
result. You will find that that is based on our rate schedules,
a minimum of $1.50 for the first 1,300 cubic feet on a quar-
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terly basis, and so on. That goes straight through our rate
steps. There is no question in your mind about the computa-
tion, is it?

Q. That figures out to approximately what percentage of
the water bill? That is, the charges of the Commission figure
out to—

A. Well, it is not based in any way on the water rates. It
is not a particularly—that percentage varies as the various
rate classifications vary. In other words, for example, our

rate schedule is a step rate plan. The City has
page 41 } a somewhat similar plan. Now, they may drop off

very much more sharply than we do in certain rate
brackets, and therefore, the percentage in those rate brackets
might be higher. We have scen percentages that have run
anywhere from about 35 per cent up to, in some rate brackets,
as high as 50 per cent. '

Q. As to all of these four apartments that we are concerned
about here where the consumption is approximately the same
since the apartment units are approximately the same size,
vour scale, your bracket, would be approximately the same
as the City of Norfolk, would it not?

A. Well, I don’t understand exactly what you mean by
that, Mr. Ferebee. Our—as far as our rates are concerned,
they are entirely separate. They are based on entirely dif-
ferent amounts of consumption of water and it is—and, as
a matter of fact, they have no particular relation in so far
as rates are concerned at all.

Q. You say, based on an entirely different consumption of
water?

A. No. What I mean is, for instance, the City of Norfolk
has a minimum service charge of $2.50. This is an example.
It will go throughout the rate steps; has a minimum charge
of $2.50 per quarter. That allows the user 500 cubic feet of
water. Over that, they begin to then pay on the basis of so
much per 100 cubic feet.

Now, on the other hand, we have a minimum rate

page 42 } of $1.50 a quarter, but we allow for that $1.50 up

to 1,300 cubic feet, and we don’t begin charging

the next rate bracket at 10 cents until it does go over 1,300

cubic feet. Then vou are charged on a basis of 10 ecents per

100 cubic feet. In other words, what I am trying to point out

is that we have an entirely different base. We have an en-

tirely different schedule of rates. I don’t see that it has any
bearing on the matter.
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Q. But it runs, roughly, between 35 and 50 per cent of the
actual water charge?

A. Tt has done that; yes, sir. It does not necessarily mean
that that is so. It depends entirely on the rate bracket in
which they fall. '

Q. Mr. Morris, how long have vou been with the Commis-
sion?

" A. Two—approximately two years.

Q. You were under Mr. Reid Digges when he was general
manager of the Commission?

A. That is correct, sir.

Q. And you succeeded him as acting manager upon his
resignation?

A. That is cerrect.

Q- I believe you were present at a conference held in Mr.
Tazewell’s office, between Mr. Taylor, Mr. Digges, yourself
and myself, were you not, in connection with this matter?

A. And also Mr. Kellam. Yes, sir.

Q. At that time, a decision was had, was it not,
page 43 } as to the manner in which bills were being charged
to the owners of multiple-family huildings such as

these four involved in this suit?

Mr. Ashburn: If Your Honor please, we object to that or
any discussion on the subject. The evidence makes plain how
they are charged in this instance. We contend that is proper
and legal and that is the only question.

The Court: There is no objection to the question he just
asked. I imagine you object fo the one he might follow with.
He was just asking was there a conference.

Mr. Ashburn: Well, but I took it that he wanted the wit-
ness to state what was said in the conference.

The: Court: He bas not asked that yet.

A. There was such a conference, yes.

By Mr. Fercbee: .

Q. That conference has fo do with the apportionment of
charges for use of water in multiple-family dwellings, did it
not?

A. Tt was a conference that was in connection with the pos-
sibility of being able to do that.

Q. Mr. Digges, as manager of the Commiission at that time
and in your presence, did he not. made a statement to the
effect that-—
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page 44 } Mr. Ashburn: Objected to.
Mr. Ferebee: Just a minute.

By Mr. Ferebee:

Q. (Continuing)—made a statement to the effect that the
proper apportionment of these charges would require the
billing of the water used by each of the tenants, and that the
only reason that that method was not followed was because
there was no individual water meter for each of the apart-
ments?

Mr. Ashburn: Objected to, if Your Honor please. Don’t
answer it (addressing witness) until the Court rules.

Mr. Ferebee: The reason for asking that question is this:
The statute says that the method used hy the Commission
in assessing its charges must be uniform, as far as practicable
in the community, to the ones who use the water. I think
that any statement made by the Commission is binding on the
Commission if it has any bearing in the determination as to
whether or not the method used is, as far as practicable, the
best method of apportioning those charges.

Mr. Ashburn: Your Honor—

The Court: That would be an individual expression or
construction of the meaning of the law.

Mr. Ferebee: No, sir, not that.

The Court: That would be the result of it. For
page 45 } that reason, it would not be admissible. The ob-
jection is sustained.

Mr. Ferebee:. I note an exception, if Your Honor please.

No further questions.

RE-DIRECT EXAMINATION.

By Mr. Ashburn:

Q. As a matter of practice, Mr. Morris, the Commission
bases its charges on the amount of water consumed?

A. That is correct, sir.

Q. And makes its charges to the person who has contracted
for that water? '

A. That is correct, sir.

Mr. Ashburn: We rest, Your Honon
WALTER M. BOTT.
recalled, testified further as follows:

Examined by Mr. Taylor:
Q. Mr. Bott, when you were on the stand before, you were
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requested to get a typical lease applying to each one of the
four apartments.
A. T was. '
page 46 } Q. And to bring them back and introduce them
in evidence?
A. Yes, sir.
Q. Have you done so?
A. Yes, sir.
Q. Have you the othe1 three here?
A. T have the three.
Q. I hand you four leases and ask you if those are the
leases referred to in your examination.

The Court: You may answer it. You have just had them.
A. Yes, sir. They are.

By Mr. Taylor:

Q. And those leases are all uniform, are they not, in their
essentials?

A. Yes, sir.
- Q. With the exception—

A. With the exception of the typewritten portion.

Q. The typewritten portion, with the name of the lessee,
description of the premises, date and amount of rental?

A. Yes, sir.

Q. In all other particulars, they are uniform?

A. Yes, sir.

Q. And those leases outline the entire relation-
page 47 } ship so far as your contract may apply as between
you and your respective tenants?
A. It does.

Q. Mr. Taylor: We would like to offer these in evidence,
appropriately marked.

(The leases referred to were marked Plaintiff’s Exhibits
.2, 3, 4 and 5; and the ledger sheets of the Hampton Roads
Sanitation Distriet (‘ommlssmn Monthly Consumption Rec-
ord, were marked Plaintiff’s Exhibits 6, 7 and 8.)

Mr. Taylor: We would like to reserve the privilege of
w1thdraw1ng these leases upon substitution of compared
copies.

(The case was then argued by counsel, after which the
following occurred:)
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The Court: Gentlemen, I do not believe that this case
would be here at all ‘but for the fact that we have a rent
control act. The thirty-day lease which Mr. Bott has with
the various tenants would expire and he would inerease the
rent to a sum to include the average seweragé charge; and
this case would not be here at all. It is here, however

The service performed by the Commission is purely a

health measure and it inures to the benefit of every
page 48 } living soul in this community. The rich man can’t

occupy more space in the Lafayette River than the
poor little colored boy who wants to avail himself of a swim
in the river which this plan seeks to purify..

The burden of the operation should be borne by everyone
equally according to the use he makes of it as an individual,
and not placed on any special class of land owners or apart-
ment house owners or rich people. And that was the Court’s
view before the act was read just having read the newspaper
account of this case, not having read the pleadings.

But the Legislature seems ‘to have, by its act, used suf-
ficient words to place liabilitv on Mr. Bott or other apart-
ment house owners under like circumstances; and the Court
will enter judgment for the amount set out in the answer.

Mr. Taylor: We wish to save the point and ask the ysunal
suspension of execution.

page 49 } JUDGE’S CERTIFICATE.

I, Clyde H. Jacob, Judge of the Circuit Court of the City
of N01folk Virginia, do herebw7 certify that the foregoing is
a true and correct transer ipt of the testimony and proceed-
ings of the case of W. M. Bott, plaintiff, ». Hampton Roads
Samtatlon District Commlsslon, defendant, tried in said
court on the 17th day of March, 1949, and includes all the
testimony offered, the motions and objectmns of the partles,
the rulings of the Court and the exceptions of the parties,
and all other proceedings of said trial.

I further certify that the exhibits offered in evidence, as
described by the foregoing record, and designated as Plain- -
tiff’s Exhibits 1 to 8, mcluswe, are all of the exhibits offered

- npon said trial, and the originals thereof have been initialed
by me for the purpose of identification.

I further certifv that the said transeript was presented to
me for certification and signed within sixty days after the
final order in said cause, and that the attorneys for the de-
fendant had recasonable notice in wr iting of the time and place
at which the same would be tendered for certification.
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Given under my hand this 12th day of May, 1949.

CLYDE H. JACOB,
, Judge.
, A copy, teste:

CLYDE H. JACOB,
Judge.

page 50 } CLERK’S CERTIFICATE.

I, W. Robertson Hanckel, Clerk of the Circuit Court of the
Clty of Norfolk, :Virginia, do hereby certify that the fore-
going transcrrp’c of testimony and other ploceedmos of the
trial of the case of W. M. Bott, plaintiff, v. Hampton Roads.
Sanitation District Commission, defendant, duly certified by
the Judge of said court, together with the original exhihits in-
troduced upon the trial of said case, identified by the initials
of said judge, were filed in my office on the 12th day of May,
1949.

W. ROBERTSON HANCKEL,
(Clerk.
By T. A. W.GRAY, Deputy Clerk.

page 51 { Virginia: -

In the Clerk’s Office of the Circuit Court of the City of
Norfolk, ou the 24th dav of May, in the year, 1949,

I, W. R. Hanckel, Clerk of the Circuit Comrt of the City of
Norfolk, do hereby certify that the foregoing is & true tram-
seript of the record in the case of W. M. Bott v. Hampton
Roads Sanitation District Commission, ete., lately pending in:
said Court.

I further certify that the sanre was not made up and com-
pleted and delivered until the defendant had received due
notice in writing thereof, and of the intention of the plaintifi’
to apply to the Suprente Court of Appeals of Virginia for a
writ of ervor and supersedeas to the judgment therein.

Teste =
W. R. HANCKEL,
Clerk of the Cireuit Court of the

City of Norfolk,
By T. A. W. GRAY, Deputy Clerk.

Fee for this transeript $19.75.
A Copy—Teste:

M. B. WATTS, C. C.
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