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IN THE

Supreme Court of Appeals Of Virginia
AT RICHMOND

Record No. 4295
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals held
at the -Supreme Court of Appeals Building in the City of Richmond on Monday the 12th day of April, 1954.
JOSIAH P. GAYLE,

Plaintiff in Error,

against

VERNELL HAZEL,voon, AN INFANT WHO SUES BY
JOHN HAZELWOOD, HIS FATHER AND NEXT
FRIEND,
Defendant in Error.

From the Circuit Court of the City of Newport News.

Upon the pc.tit ion of Josiah P. Gayle a writ of error and
su,persedea-s is awarded him by one of the Justices of the Su-

preme Court of Appeals on April 12, 1954, to a judgment rendered by the Circuit Court of the City of Newport News on the
29th day of October, 1953, in a certain motion for judgment
then therein depending wherein Vernell Hazelwood, an infant
who sues by John Hazelwood, his father and next friend, was
plaintiff and the petitioner was defendant; and it appearing
from the certificate of the clerk of the said circuit court that
a supersedeas bond in the penalty of eighteen thousand dollars, conditioned according to law has heretofore been given
in accordance with the provisions of sections 8-465 and 8-477
of the Code of Virginia of 1950, no additional bond is required.

.2

Supreme ~onrt of Appeals ~f Virginia

RECORD

•

•

•

Filed June 24, 1953.

F. B. BARHAM, Clerk.
l\IOTION FOR JUDGMENT.
This day com~s the plaintiff, V ~rnell Hazelwood, an infant
who sues by John Hazelwood, his father and next friend, and
moves the Court for a judgment against the defendant, ,Josiah
P. Gayle, in the sum of THREE HUNDRED THOUSAND
DOLLARS ($300,000.00), which Rum is due and owing to the
said plaintiff for the damages, wrongs, injuries and loss sn!Stained, as result of. the negligence of the defendant, tTosiah P.
Gayle, as will hereinafter be ~et forth, to-wit:
1. That heretofore on or about the 4th day of Becember,
1952, at approximately 1 :25 p. m., the said plaintiff was in a

second floor apartment at 328-B 27 Street, in the City of Newport News, Virginia, and was in such premises as an invitee,
licensee and at the invitation of the said defendant.
2. That at the above stated time the said premises were
owned, operated and under the control of the said defendant
and at that time the said defendant did, by and through his
efforts and/or the efforts of his said employees, under hi.s
direction, place in said apartment a wood water jacket laundry stove which said stove was placed in the said apartment
for the purpose of heating subject apartment and was not
hooked to any hot water heater or hot water-pipes and as a
matter of fact the outlets from the hot water jacket were
plugged up by the said defendant and/or his agents, which
said agents were acting by and through the said depage 2 ~ fendant 's direction.
3. That a fire was built in subject stove by the said
defendant, acting through bis agents, who were under his direction and control, and at that time the said defendant knew
or in the exercise of reasonable care should have known that
to attempt to use such a stove for heating purposes with the
hot water pipes plug·ged was dang·erous and would result in an
explosion and injury to your said plaintiff.
4. That in spite of the above stated facts the said defendant did build a; fire in said stove and as an immediate a.nd
direct and proximate result thereof the said stove did ex-
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plode and cause a fire all of which was a direct and proximate result of the negligence of the said defendant, acting by
:and through his agents.
5. That as result of the said explosion the said plaintiff was
·struck in and about the face and body with flying pieces of
metal and was ·severely and seriously burned, resulting in
:second degree burns to his entire face and neck and resulting
in loss of pigment in his skin and further resulting in permanent loss of seventy-five percent (75%) of his vision.
6. As result of said negligence on the part of the said defendant all of whicl1 directly and '}Ji·oximately resulted in the
1njuries aforesaid, the said plaintiff has sustained damages
in the amount· of THREE I-IU:!\TDRED THOUSAND DOLLARS· ($300,000.00).
Wherefore, judgment will be asked at the hands of this
Court in the :aforesaid amount.
VERNELL HAZELWOOD, ·an infant
who sues by John Hazelwood, his
father and next friend,
By HERBERT V. KELLY, of counsel
;.JONES, BLECHMAN, WOLTZ and KELLY, p. q.
page 3}

PROOF OF SERVICE.

Virginia:
In the Circuit Court for the City of Newport News

•

•

•

•

Returns shall be made hereon, showing service Qf Notice
issued June 24th, 1953, with copy of Motion for Judgment
filed June 24th, 1953, attached:
Executed on the 26th, day of June, 1953, in the City of Newport News, Virginia, by delivering a true copy .of the above
mentioned papers attached to each other, to Josiah P. Gayle,
in person.

.J. ·E. GARDNER,
Sergeant, City of Newport News, Va.
By ......... ~ ......... , Deputy Sergeant.

_ _1
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(Use the space below if a different form of return is necessary)
Sgt. Fee 75c..
Returned and :filed the- 27th day of June,. 195:3'.

F. B. BARHAM,. Clerk,.
J .. HUGH NELSON, Deputy Clerk..
page 4 ~·

Filed July 15, 1953..

F". B. BARHAM,. Clerk~
ANSWER OF THE DEFENDANT~
The defendant, J osialr P. Gay le, in answer to the: motion for
judgment :filed against him, answers and says us follows,.
~~:

.

1.. The· deiendant is not advised as to the· truth or falsity of
paragraph one in said motion for judgment and calls for stric»·t
proof thereof, but the defendant denies that the plaintiff was:
either· an invitee, or a licensee of the defendant.
2. The defendant denies the allegations set forth in paragraph two of the said motion for judgment..
3. The defendant. denies the allegations set forth in paragraph three of said motion for judgment.
4. The defendant denies the allegations contained in paragraph four of said motion for judgment~
·
5. The defendant denies- the allegations contained irr paragraph five of said motion for judgment a:s to the extent of injuries of the plaintiff and calls for strict proof· of the cause·
·of any injury: to the plaintiff and the· extent thereof.
6. The defendant denies· that he owes the plaintiff anything·
as is claimed in paragraph six of said motion :for judgment.
The def end ant prays that he be dismisse·d from this action
at the cost of the plaintiff..
'

JOSIAH.P. GAYLE
_By LEE FORD, His Attorney

•

•
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page 5 ~ Virginia :
In the Circuirt Court for the City of Newport News, the
..9 9th day of October, .A. D., 1953.

•
This day came the parties, by their attorneys, and the
defendant, having filed hi~ answer on Julv 15, 1953, and both
the plaintiff and the defendant put themselves upon the country and issue is joined upon the pleading·s filed herein. rrhereupon, came a jury of seven persons, to-wit: Gordan farker,
L. C. Cain, Andrew O 'Laisen, Charles C. Jett, Frank M.
B~llentine, A. _I. Neihouse and :Matthew H. Mahoney, who
bemg elected tried and sworn the truth to speak upon the issue
joined, after having heard the evidence of the plaintiff, the
defendant, by counsel, moved the Court to strike out the evidence of the plaintiff on the grounds t]1at the plainiiff has
failed to show agency of anyone in the installation of the stove
involved herein that would bind the defendant, that the plaintiff has failed to show that Geneva Brown was a tenant of the
defendant and that there lias been no evidence that the defendant, J. P. Gayle, owned the stove involved herein, which said
motion being fully arg'U(~d the Com't doth overrule the samo
and to which action of the Court in overruling· the said motion,
the defendant, by coun_se 1, excepted. And the evidence of the
defendant being fully heard the defendant, by counsel, moved
the Court to strike out all of the evidence upon the grounds
that the plaintiff bas not established a case as set forth in
motion made by the defendant at the conclusion of the plaiutiff 's evidence, which said motion the Court cloth overrule and
to which action of the Court in overruling the said motion the
defendant, by counse], excepted. And the argument~ of counsel being fully heard the jurors retired to their room to consider of their verdict nnd after some time returned into Court
having found the following verdict, to-wit: ,,,,re the· lury
find for the Plaintiff in the amount of $15,000.00 (Signed) },.
M. Ballentine, Foreman.'' Thereupon, the defendant, by
counsel, moved the Court to set aside the verdict of the
jury on the grounds that the same is contrary to the law and
the evidence mul for admissibilitv of evidence which
page 6 ~ was inadmissible ancl for misdire-ction of the jury by
the Court and for the failure of the Court to admit
evidence for the defendant that should have been admitted,
which said motion the Court doth overrule and to which action of the Court in overruling the said motion, the defendant~
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by counsel, excepted. The ref ore, it is considered bv the Court
that the plaintiff recover against the defendant the sum of
$15,000.00, with interest thereon to be computed after the rate
of six percentum per annum from the 29th day of October,
1953, until payment and his costs by him about his suit herein
expended. And the said defendant in mercy, etc.

•
page 7

~

•
ORDER.
This day came the defendant by counsel and made known to
the Court that the defendant intends to apply to the Supreme
Court of Appeals of Virginia for a Vv rit of Error upon the
judgment against the defendant heretofore rendered in this
case and the defendant, by counsel, moved the Court. to
suspend execution upon the judgment against the defendant
for a sufficient time to allow him to make application for said
writ of error.
It is hereby ORDERED, ADJUDGED and DECREED that
execution upon said judg1nent against the defendant be and
the same is hereby suspended for a period of 120 days from
final judgment to allow the defendant to file his application
in the Supreme Court of Appeals of Virginia for said writ of
error. The suspension of execution shall not become effective,
however, until the defendant gives bond before the Clerk of
this Court in the amount of $18,000.00 with surety thereon
satisfactorv to the Clerk of the Court which said bond shall
be conditioned as required by Section 8-477 of the Code of Virginia.
Enter 12/1/53.

F. A. K., Judge
page 8
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INSTHUCTION No. 2.

The Court instructs the jury that an employee or servant
is one who has been selected by the master to serve him and
over whose actions he has the power of conh'ol and whom he
has the power to discharge, and their relationship exists
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whether the servant was appointed directly by the master or
~y .an ~gent authorized by him to appoint such servants.
G..

Ex.
.·F..A.K.
page 9}

INSTRUCTION No. "3..

The Court instructs the jury·that the defendant is liable for
:an injury brought about by the negligence or misconduct of his
.agents and employees while acting within the sc-0pe .(l)f their
-employment and an employee or agent is acting within the
:Scope of his employment while doing that which is fairly and
naturally incident to the business and if it be d0n.e while £be
servant was engaged upon his master·s business and be done,
:although mistakenly or ill-advisedly with a vie_w to further the
masters interests, or from some impulse or emoti.ron which
naturally grew out of or was inc.ident to the attempt tq per~
form the masters business, and did not arise wholly from some
;external, independent and personal motive on the part of the
·servant to do the act upon his own account, then it is in the
:scope of his employment

G.

Ex.
F. A .. K.
page 10}

INSTRUCTION No. 5.

The Court instructs the jury that should your verdict be.
for the plaintiff then in determining his damages you may take
into consideration the expenses involved, his bodily and mental
suffering arising from the injuries, and proper compensation
for the damage to his sight, and· for being deprived by said
injuries, after coming of age, from followinO' such business
or calling for which he might have been qualified but for such
injuries, and you may also take into consideration all the
disadvantages under which he will labor for the balance of his
life, by reason of said injury, but your verdict shall not exceed
the amount sued for.

G.

Ex.

F. A. K.
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INS.TRUCTION No. 6..

The Coo.rt instructs tire jury that though one employer may
employ and pay the wages of a:n employee the services. of such!
employee may be transferred to another employer and upon
such transfer the new employer is liable to third parties for·
injuries caused by the acts of the servant within the scope of
his employment ..

G.

Ex..
F-.A .. ·K..
page 12
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INSTRUCTION No. 1-A.

The Courtinstructs the jury that should yon believe from a
:preponderanc·e of the evide:µ_ce that Charles ·wha.rton was the·
agent of the defendant, Gayle·,.. and while ac,ting in the Hcope of
his employment, attempted to install the. stove and :failed to
exercise· ordinary care in so doing,. then the defendant,. Gayle,.
is liable· for injuries which resulted the:refrom; and the Court
further instructs the jury tha:t ordin~ry care- is such care and
caution as a reasonable prudent man would have exercised
under similar circumstances,. and the care, which is ordinary
care, varies ac.cording to the circumstances~
G..

Ex..
F. A.K ..
page· 13
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INSTRUCTION No. 4-A~

The Court -instructs the jury that should you believe from
the evidence that the- infant plaintiff, Vernell Hazelwood,.
was on the premises at 328 B 27th Street in the City of New-·
port N ~ws· on: December 4, 1952, and that prior to or during the
time he· was there, Chales "Wharton was the agent of the de:fendant, Gayle, and if you should further believe- from the
evidence he was acting within the scope of his employment,
and undertook to install a laundry stove for Iieating pnrposeS'
and that the outlets on such stove were plug·ged and should
you further- believe that the installation of such stove created
a dangerous condition, and the defendant, Gayle or his agent,.
knew or in the exercise· of reasonable care should have known
that it c1·eated such a dangerous condition,. and as result of
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such dangerous condition there was an explosion and the
plaintiff was injured, then vour verdict should be for the plaintiff.
.
144 Va 473

G.
Ex.
F. A. K.
page 14
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INSTRUCTION A.

The Court instructs the jury that the burden of proving
_negligence is upon the plaintiff. Negligence is never presumed but must be established by a preponderance of tbe
evidence. If you believe, the refore, that the plaintiff has
failed to establish negligence of every material part of the
case then you shall ~nd for the defendant.

G.
F. A. K.
pag·e 15

~

INSTRUCTION B.

The Court instructs the jury that it is not permitted to
find a verdict against the defendant based upon sympathy for
the plaintiff or upon epeculation. You are further instructed
that the burden of proof is upon the plaintiff to prove by
preponderating evidence that the defendant is guilty of negligence as alleged in the plendings in this case.
G. .

Ex.
F.A..K.

page 16 ~

IXSTRUCTION C.

The Court instructs the jury that before Charles "Wharton
could be regarded as an agent of the defendant it must be
established by a preponderance of the evidence that Wharton
was acting under the direction of the defendant and within the
scope of his employment. The fact that Chades ,,7harton was
employed by a corporation in which the defendant was the
principal stockholder does not, of itself, establish any rela-
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tionship of principal and agent between the defenda~t and
Charles Wharton.
The Court further instructs the jury that it cannot infer
agency between the defendant and Charles Wharton but the
relationship of principal and agent between the defendant
and Charles Wharton must be proved by preponderating evidence.

G.
Ex.
F . .lt. K.
page 17 ~

INSTRUCTION D.

The Court instructs the jury that the burden of proof rests
upon the plaintiff to prove by a preponderance of evidence
that at the time Charles Wharton placed a stove in the apartment where the plaintiff was injured
was acting as the
agent of the defendant. If the plaintiff fails to prove such
agency your verdict must be for the defendant.

he

G.
F.A. K.
page 18 ~

INSTRUCTION lii.

The Court instructs the jury if you believe from the evidence
that the stove in question was installed by Charles Wharton
on his own initiative or at the request of Geneva Brown and
not in the furtherance of the business of the defendant, then
you shall find for the defendant.

G.

Ex.
F. A. K.
page 19 ~

INSTRUCTION No. 1.

The Court instructs the jury that should you believe that
the defendant, Gayle, ( an,d through his servant or employee
or his agents or employees) while acting in the scope of his
employment, attempted to install a stove and failed to exercise
ordinary care in so doing, then· he is liable for injuries which
resulted therefrom; and the Court further instructs the jury
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that ordinary care is such care and caution as a reasonable
prudent man would have exercised under similar circum:stances, and the care, which is ordinary care., varies according
to the circumstances.

R. Ex.

F.. A. K.
page 20}

IN8TRUCTION No. 4..

The Court instructs the jury that should you helieve from
tl1e evidence that the infant plaintiff,, Vernen Hazelwood, was
·on the premises at 328 B-27th Street in the City .of N:ewpoil't
News on December 4, 1952, and that prior to or -during the
time he was there Charles Wharton, was the agent of def'endant Gayle and if you should further believe be was acting
within the scope of his employment, undertook to install a
laundry stove for heating purposes and that the outlets on
:such stove were plugged and should you further helieve that
the installation of such stove created a dangerous condition,
:and the defendant, G,ayle or his agent knew or in th~ exerciser
,of reasonable care should have known that it created such a
idang-erous condition, and as a result of such dangerous condition there was an explosion and the plaintiff was injured,,
then your verdict .should be for the plaintiff.

R.
Ex.
F.. A.. K.
page 21}

IN8TRUCTI0N F.

The Court instructs the jury that a landlord is not an. in·surer. His duty is only to exercise ordinary care in affording
:a tenant a place to live.
The Court further instructs the jury that if. you believe from
the evidence that Geneva Brown had the stove in the apartment for four days or sufficient length of time to discover the
presence of any apparent danger and failed to do so and that
without having made a reasonable ~nspection she nevertheless requested a fire to be built in said stove, then the proximate cause of the plaintiffs injuries was the. negligence of
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Geneva Brown and not that of the defendant and you shalJl
find for the defendant.

R.

Ex..
F .. .A.. K ..

page 22

f

F. B. BARHAM:1 Clerk..
NOTICE OF APPEAL AND ASSIGNJHENT OF ERRORS..
To: F. B. Barham, Clerk of the Circuit Court of the City
of Newport News,. Virginia.
Notice of appeal from the decision and order of the Circuit
Court of the City of Newport News,. Virginia, entered on the
29th day of October,.1953 in the action of Vernell Hazelwood,
an infant who sues by John Hazelwood, his father and next
friend, v·. Josiah P. Gayle is hereby given.
The following constitute the assignment of errors which
occurred in the trial of the said case.
1. The Court ened in_ permitting the witness, Dr. G. G..
Hankins, to state to the jury, at whose instance· he, the witness,.
made an examination of Vernell Hazelwood (page 38 of tlie·
Transcript} and reasons stated (pa:ge 33 through 36' of the·
·Transcript).
2. The Court erred in permitting the hypothetical question
beginning on page 52 of the Transcript and the answers of
the witness, Garland A. Powers, contained on pages 55 and 56
for reasons stated on pages 53 through 56 of the Transcript..
3. The Court erred in refusing to strike the hypothetical
questions and answers ( See pag·e 56 of the Transcript).
4. The Court erred in permitting the question put to tha
witness, John Ellis Hazelwood, as to whether or not Vernell
Hazelwood had any trouble with his eyes, and the answers of
the said witness. ( See page 81 of the- Trammript.)
page 23 ~ 5. The Court erred in refusing to strike the evidence offered on behalf of the plaintiff, V erneU
Hazelwood, for the reasons stated to support the motion to
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strike said evidence. ( See page 83 through page 88 of the
Transcript.)
6. Tbe Court erred in refusing· to grant the motion of the
defendant to strike all of the evidence for the reasom~ given on
page 104. of the Transcript.
7. The Court erred in refusing_ the motion by counsel for
the defendant to strike from the evidence the hypothetical
question and answer thereto put to the witness, Garland
Powers. ( See bottom of page 104 and continuing on page
105 of the -Transcript.)
- 8. The Court erred in granting plaintiff's instruction Number 2 for reasons stated on page 109 of the Transcript.
9. The Court erred in granting plaintiff's instruction Number 3 for reasons stated on pages 109 through 111 of the
·Transcript.
10. The Court erred in granting plaintiff's instruction Number 6 for reasons stated on pages 113, 114, 115, .116 of the
Transcript.
11. The Court erred in granting plaintiff's instruction Num_
ber 1-A for the reasoni:; stated on pages 116 through 119 of the
Transcript.
12. The Court erred in granting plaintiff's instruction Number 4-A for ·reasons stated on pages 119 through 121. of the
Transcript.
13. The Court erred in amending the defendant's instruction B by taking out the word "convincing" for reasons stated
on page 122 of the record.
14. The ·Court erred in amending defendant's instruction
C by taking out the w·orcl "convincing'' (See page 22 of the
Transcript).
.
15. The Court erred in refusing the defendant's instruction
contained on page 123 of the Transcript as follows:
page 24 ~

'' The Court instructs the jury that if you believe
from the evidence that Charles "\Vharten built the
fire in the stove and at that time he was either acting on hi~
own accord or as a.gent for Gen_eva Brown and not as the
agent of the defendant, then your verdict should be for the
defendant.''

for the reasons stated on page 123 and 124 of the Transcript.
16. The Court erred in refusing defendant's instruction P
for the reasons stated on pages 125 through 127 of the Transcript.
17. The verdict for the plaintiff in the amount of $15,000.00
was excessive.
18. The Court erred in refusing to set aside the verdict of
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the jury for the reasons stated on pages 130 and 131 of t.he
Transcript.
·
Dated this 24th day of December, 1953.
JOSIAH P. GAYLE
By LEE FORD,
His Attorney
A copy of the foregoing notice of appeal and as~dg·nment
of errors has been this day mailed to Herbert V. Kelly, Att<?r~ey for the plaintiff Melson Building, Newport News, Virg'lma.
Dated this 24th day of December, 1953.
LEE FORD

•

•

•

•

TRANSCRIPT OF EVIDENCE.
Stenographic report of all the testimony, together with the
motions, objections, and exceptions on the part of tl1e respective parties, the action of the Court in respect thereto, and all
other incidents of the trial of the case of Vernell Hazelwood,
an infant who sues by ,Tohn Hazelwood, his father and next
friend v. Josiah P. Gayle, tried in the Circuit Court of the
City of Newport News, Virginia on October 29, 1953~ before
the Hon. Frank A. Kearney, Judge-of said Court, and jury.
Present: Mr. Herbert V. Kc11y, Attorney for the Plaintiff.
Mr. Lee Ford, Attomey for the Defendant.

•
page 2 }

Court: The case on the docket for trial this
morning is tha.t of Vernell Hazelwood, an infant
who sues by John Ha.zelwood, his father and next friend
against Josiah P. Gale. Is the plaintiff readyt
Mr. Kelly: Yes, sir, if the witnesses are all here and I
think they are.
Court: Is the defendant re adv!
Mr. Ford: Yes, sir.
"
Court: All right, call up 13 jurors.
The jury was then called and sworn on th«:'ir -voir dire as foL
lows:
Court: Lady and gentlemen of the jury, the case we 're
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:trying this morning· is that -of Vernell Hazelwood, an infant
who sues by J olm Hazelwood, his father and next friend
,against Josiah P. Gale. My first inquiry is whether any of
the members of the jury are related to or connected in any way
with either the plaintiff~ Vernell Hazelwood or his father and
next friend, J olm Hazelwood or with the defendant, Josiah
P .. Gayle. This is .an action brought by the plaintiff against
the defendant asking damages in the sum of $300,000.00 for in-juries alleged to have been sustained by the infant plaintiff,
Vernell Hazelwood, on tJ1e fourth day of December:, 1952 when
±he plaintiff was on the second floor apartment ·at 328 "B"
27th Street in the City of Newport News and a stove blew up in
-the apartment a11d alleged to have oc.curred due to the negligence of the defendant, Josiah P. Gayle and in,
:page 3} which the infant plaintiff sustained.i~juries. Do :any
of the members of the jury know anything about
this case at alU Do you know any reason whatever why you
{~a~ 't hear the evidence in this case and give both the plain.
iiff and the defendant a fair and impartial trial on the law
and the evidence. Is there any question that either side de:sires to ask T
Mr. Ford: No sir.
Court : Of the jury f
::M:r. Kellv: No sir.
Court: All right, strike off.
l\fr. Kelly: I wonder if the Court would indulge me and poll
the juryf
Court : Yes, sir. As your names are called, the member ·
,of the jury will raise your right hand.
At this time, the jury was polled.
The attorneys then struck off a total of six jurors and the remaining seven jurors were sworn to try the issues in the case.
The Court Reporter was then duly sworn.
Court: Let's call up all the- 'ltJ·itncss for the plaintiff and
lia ve them sworn.
The Witnesses for the plaintiff were called and duly sworn.
Court: You gentlemen desire the witnesses to be separated?
Mr. Kelly: .Yes, sir.
page 4 } Court: All right, take the witnesses out. The
witnesses will all go with the Sergeant.
The witness for the plaintiff were then excluded from the
Courtroom.
Court: Let's call up the witnesses for the defendant.

16
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J ohu W. Goad.
J'osiah P. Gayle was called and duly sworn a:s: a witness ill!
his own behalf and resumed his. seat next to his. counsel.
Court: All right.. The jury is ready..
Counsel: for both sides then presented their orai statements:
to the ju~y..
JOHN W. GOAD1
called as a witness by the .plaintiff, being duly sworn 1 testified
as follows::
DIRECT EXAMINATION..

By Mr. Kelly-:
Q.. Would you state your name please sir T
.A. Goad, Jo·bn W.
Q.. ·where do you live, Mr: Goad.t
A. 1039-24th Street.
Q. How loog have you lived in. N e-,vport N ffws, :Mr. Goad T.
. A. 34, somewhere in that neigliborliood. ·
Q. Wliat is your present occupation,. Mr~ Goad 6!. ·
A. Hardware clerk.
Q. What was your· occupation prior to that'!
A. Assistant Chief of the Newport News Fire Department~
Q.. You were· Assistant Chief of the Newport
page 5 ~ News Fire Departmentf
A. Yes, sir.
Q. How long did yon remain-were you with the Newport
News Fire· Uepartment l
A.. 30 years. Around 30 years.
Q. Around 30 years t
A. Yes, sir. .
Q. v\Then did you leave the Fire ·Dcpartmentr
A. August the first, 1953.
·
Q. Under what circumstances did you leave!
A. 30 year retirement.
Q. You retired after 30 years from the Fire Department!
A. Yes.
Q. On December 4, 1952, what wag your position with the,
Newport News Fire Department f
A. Assistant Chief.
Q. Ou that day, did you have· occasion to investigate a :fire·
at 828 ''B" 27th Street in the City of Newport News·1
A. Yes, sir.
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John W. Goad.
Q. In what capacity did you investigate that :fire?
A. Assistant Chief, sir.
Q. "\Vould you tell these gentlemen, starting from when you
received the call, what you discovered, what you did and what
you discovered?
A.. w· ell, we received a call at 1 :23 p. m. on that
page 6 ~ date. On arriving we found the fire was confined
approximfltely to the front room on the second floor.
After the extinguishrnent of the fire we made an investigation
to determine the cause and we found this laundry heater with ·
a hot water jacket which was practically demolished and had
1blown all of the fire out of the stove, over the ·beds and all
the clothing and everything· in the room and the bed and the
clothing, any combustible material in the room was burning
when we arrived but the laundry heater was completely demolished. I think the legs maybe were standing in the floor
at the time.
Q. ·what did this laundry heater look like? Are you familiar-could vou tell from what vou saw what the laundry heater
would look .. like 1 In other words, can you describe it 1
A. It's just a regular laundry heater.
Mr. Ford: Objection, if the Court please, what the laundry
heater looked like before he found it in the condition. If he
didn't see it, I don't think he can describe it what he believes
what it looked like.
Court: I think you are correct.

Q. Withdraw the question. Could yon tell from looking at
the stove whether it was a standard laundry type heater?
A. From all appearance it looked like a standard type.
Mr. Ford : vV e object to that answer and question.
Court: I '11 let t]w answer stand. If he doesn't know, he
ought not to undertake to describe it. '
page 7 ~ Q. Are you familiar with the type of heater that it
appeared to be, l\fr. Goad?
A. Yes, sir.
Q.
ell, ean you describe for us what that type of heater
looks like?
A. It's a-it's a cast iron heater which the fire pot itself
is casted into one piece with a water jacket attached to it and
sits on four legs approximately about 24 inches high and
mavbe a little hig-her I think. with two ''eves'' on the back.
Q. By ''eyes'' you mean it has two holes in it?

"r
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A.
Q.
A.
Q.
A.

Yes, sir.
Does it have a plate or is it rectangular or circularNo, on top. On top. (Indicating J.
And it has four legs?
Has four legs.

Mr. Ford: The witness is undertaking to describe something he did not see and says he did not see when he was
there.
Mr. Kelly: It was a standard type heater. He can describe
it.
Court: I thought I made it plain to the witness, if be knows
the type of beater that it was he can testify to it.. If he doesn't
know, then he shouldn't.

Q. Do you know the type of heater that it was?
A. I don't know the standard-the trade name of
page 8 ~ the heater, no, sir. I eouldn 't tell you that, no, sir.
Q. But do you lmow the type?
A. The laundry heater is pretty well a common sized
heater. Practically all of them is standard size what I have
seen.
Court: Was there sufficient part of the heater there for
you to determine that it was a laundry heater and the size
and type of the l1eater it wast
A. Exactly the dimensions of it, no, sir, I couldn't tell you
that.
Court: I don't mean exactly the dimensions of it. I don't.
imagine if it was sitting here now out in the hallA. No, sir, I couldn't. I couldn't.
Court: Or in front of you, you couldn't tell the exact dimensions of it. ·what we want to know is whether there was
sufficient amount of this stove left there for you to determine
what it was like before the explosion took place. That's all
we want.
A. Yes, sir, it gave me a pretty good idea what the stove
was like.
Court: I'll let you testify.
Mr. For~: Pretty good idea and letting him testify as to
what the stov-e was, two entire different propositions.
Court: All right, sir.
Mr. Ford: If this witness knows and if he says he
page 9 ~ actually knows, then I'd have no objection to this
line of questioning at all, sir, but if he doesn't know,
I don't believe he's allowed to speculate.
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Court : I tried to make that plain to him.
.Mr. Ford: Yes, sir. I know that, sir.
Q. Where do you put whatever you put in the stove, coal or
1.vood in from, Mr. Goad?
.A,. From the top.
Q. From the top. From the top through the two holes t
A. Yes, sir.
Q. I understood you to say the fire pot, that'.s where the
fire is built, is that rig·ht, is a cast iron solid piece?
.l\_. Ye.s, sir.
Q. Where is the water jacket with relation to the fire poU
A. That's with relation-it's cast in one piece the fire pot
:and water jacket, all cast in one piece..
Q. Is that on the outside or inside of the fire pot f
A. That's right, it's -011 the outside of the fire pot..
Q. '\Vell, what is this type of stove created¥ What is the
function of such a stove for¥ ·what is it constructed!
A. vVell, as a rule when they use it for a hot water unit
they hook it into a hot water tank or storage ta~k forQ. Is that what t11e welded one piece unit is for, to heat
water!
page 10 } A. Yes, sir.
Q. How does it heat wated
A. From the fire that's in the pot.
Q. "'Vhere does the water come from V
A. That's hooked on your water main which in turn sup:})lies it through circulates through this water jacket..
Q. How many holes do you have in the jacket in order to
let the water in and out 1
A. You have two holes.
Q. And what are those holes for?
_,._!\_. One for your inlet and one for your outlet.
Q. As I understand it, one of these holes cuts-hooks on to
the water pipe that's coming in and the other goes into the
hot water tank or ,vhatever you are storing in there?
A. That's right.
Q. vVas there any hot water tank in this room~
·
A. If it was, I didn't see it. I don't recall seeing a hot
water tank.
Q. What did you determine as Assistant Fire Chief to be
the cause of the fire, Mr. Goad?

Mr. Ford: Objection, sir.
Court: Objection sustained.
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Mr. Kelly: 'If the Court please, I thought I qualified him as
an expert. He was Assistant Chief and on there for 30 years ..
·
He certainly is an expert witness and the only man
page 11 ~ we have except his Chief to investigate and determine the cause of fires. He's an expert for all-Court: I think you got the cart before the horse. I think
you ought to, if he knows, he· ought to state on what he bases:
it and then he can state on what facts he bases his opinion onMr. Kelly:. I have no objection to approaching it from that
direction.

. Q. Did you make a determination as to what caused the·
fire, }fr., Goad 1
A. Yes, sir.
Q. On what facts that you discovered did yon base your
determination t
A. On wh~t fa~ts did I baseQ. How did you go about deciding what caused the fire 1
A. Well, the demolished hot water heater and the bot coals
laying around..

Mr. Ford: I didn't hear you. We 're in competition with
the C&O loudspeaker.
The answer was read to the Court and attorneys.

Q. AH right, you were continuing, Mr. Goad. Continue.
A. Which the hot coals· was· laying on the bed, on clothing
in the corner and into a closet which came of, the only place I
know it could come from would be out of the laundry heater.
page 12

~

Mr. Ford: vVe move to strike that last state·ment, sir.
Court: I '11 let it stand. Overrule· the objection.
Mr. Ford :· Exception.

Q. ,vith relation to the stove wliicl1 you discovered, did you
find anything which supported your conclusions in the physical parts of the stove which were there?
A. I don't quite catch you there.
Q. I can't lead you, Mr. Goad. What I'm asking you is dicT
vou find enongh of the stove to determine in your own mind
that is was improperly set up?
..
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1:Ir. Ford: ,\Te object to that, sir, because the question assumes that it was improperly set up, sir.
Court: I sustain the objection.. Strike out the answer.
The jury will disregard it.
Q. lVIr. Goad, did you find any parts·of the stpve which had
anything to do with the inlet and outlet pipes to the hot water
tank?
A. Yes, sir.
Q. And what did you find to be the condition of those parts 7
A. I found the part of the water jacket that the inlet and
outlet in with two three-quarter plugs-three quarter plugs
in the outlet.
·
·
Q. Where did you find this part of the jacket?
A. It was over in the corner of the room under
page 13 ~ some of the rubbish that we had pulled off which
had blown over there on top of it.
.
Q. Did you do anything with this particular part 1
A. Yes, ~ir, I carried it to the station and kept it there. '\Ve
use it in a training program, all that material we pick up like
that around the fire.
Q. vVhat kind of training program?
A. Safety.
·
Q. Do you have that part with you this morning?
A. Yes, sir.
Q. Do you have it up there 1
A. Yes, sir.
Q. Could I see it please sir Y
At this time, pieces of cast·iron were handed to Mr. Kelly.
Mr. Kelly: For identification purposes, Pd like to mark
this Plaintiff's Exhibit Number 1.
Court: AH right, sir.
The cast iron pieces were marked Plaintiff's Exhibit
Number l, for Identification.
Q. l\fr. Goad, is this the part of the stove which yon found
in the room 1
· A. Yes, sir.
Mr. Kelly: Having i<lenti:fied it, I'd like to introduce it as
Plaintiff's Exhibit Number 1.
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page 14

~

Mr. Ford: We have no objection except the
manner in which Mr. Kellv undertook to introduce
it. He says he introduces it as a part of the stove and there
has been no evidence here yet that's part of the stove.
Court: All right, sir. I '11 admit this as an exhibit for the
plaintiff. All right.
Mr. Ford: What about the qualification of that 1
Court: vVell, he '11 have to, of course, prove where it came
from and what it was.
The cast iron piece were received in evidence and marked
Plaintiff's Exhibit No. 1.
Mr. Kelly : Any of you all (referring to the jury) want to
see it, I'll be glad to hand it to you. It's a little bit dirty
though.
Q. -All right, it's my understanding, l\Ir. Goad, that you
found this in the corner of the room 1
A. Yes, sir.
Q. v;;r as it of the same consistency and material as of the
parts of the stove which were there standing, that were madeY
A. It appeared to me no,v that it was. I wouldn't be an
authodty on that.
Q. Did it appear to be of like material to the other pieces
of metal which were around the room 1

Mr. Ford: Objection as leading.
Court: The question is a little bit leading.
page· 15 ~ Mr. Kelly: You 're just holding it up.
Mr. Ford: I1mve to make a record and I have to
.
save my points as I go around.
Court: I say there's no question it was leading. I sustained the objection.
Mr. Ford: Yes, sir.
Mr. Kelly: I agreed that it was leading. I'm just trying
to get the facts out.
Q. In investigating the explosion and the fire, Mr. Goad,
did you find any pieces of metal besides that piece 1

- A. "Y"es, sir.

Q. And what type of metal were they, do you know!
A. It appears to be cast iron to me, sir. Pieces of the stove.
Q. And what color were they?
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A. Hmm, well, it '\.Vas-the pieces I don't know what is the
,color of that one. Similar to that one (indicating Plaintiff's
Exhibit 1)..
:Q. I must say that was the answer I wanted. Mr. Goad,
has in your experience as .Assistant Chief and on the Fire Department of the City of Newport News, have you ever had
any experience with explosions in laundry stovesf
A. Yes, sir.
Q. And I understand JOU to say that you conduct schools
,on Fire Prevention with regard to all type of fire prevention?
A. Yes, sir, Safety.
page 16 } Q. Do you ever consider the question of :explosion of stoves in such schools 1
A. Beg pa.rdon?
Q. Do you ever consider the questions of explosions of
la undry-:stoves in teaching these schools 1
A. Oh yes.
·
Q. Vi ould you or would you not say whether these plugs
which are found in the water pipes plugged into .a laundry
stove would they have any effect on its operation or not?
Mr. Ford: Objection. It's leading, sir.
Court: I think the question is all right. Overrule the objection and note your exception .

.A.. How was that again, Mr. Kelly f
Court: Let tlie stenographer read it back.
'The question was read to the witness.
A. You mean on the stove?
·Q. Yes.
A.. Operation of the stove Y
Q. Yes, sir.
A. Yes, sir.
Q. What effect would it have on it?
A. ·with the plugs in the wa..ter jacket?
Q. Yes.
Q. Well, it would create a pressure in there when
page 17 } you put the heat in the stove and would cause an
explosion, expansion.
Q. Would it cause it to explode on every occasion or just
some time?
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.A.. Unless ii was a slight leak in one of them o:r· the wa t~r
jacket had a leak in it.
Q. Unless it had a leak it ,vould explode on every occasion t
A. Yesr sir.
.
Q. What causes this explosion T I understood you to say
something about the expansion of the air~
A. It's the heat. I don't know exactly. It would take an
expert on that to give you an opinion on that. The heat expansion in the space of the hot water-jacket..
Q. And from your experience you would say it would
cause it to explode every time. Is that what I understood
you to say!
A. Yes, sir..
Q. Now, this space where the water goes is immediately
adjacent to the Jr-re pot,. is that correct f
A. Yes, sir, it's all cast iron ~n one piece..
Q. So that the air which you speak.of expanding would that
be immediate'ly adjacent to the wall of the fire pot!
A. Yes·, sir.
Q. Would the fire· pot get any red hot state, so to speald
A. That's right.
·
page 18 ~ Q. Did you find any evidence of any othe-r stove
in this room wl1ich had exploded?
.A. No, sir, I don't recall seeing any other stove in there.
Q. Now I understood you to say you took this: thing back
to use in your safety program!
A. Yes, sir.
Q. For what purpose do yon use it in your safety program:!
Mr. Ford: I object .. I don't think that's material here, sir,
as to wl1at he does after he takes it away som~where else.
I don't know what that bas to do with this case..
Court: All rigI1t, sir. I'll overrule the objection~

Q. For wbat purpose do you use it in yourMr. Ford: E·xceptiorr..
A. Training purposes and lectures on safety.
Q. ·what do you use it, as a visual object to lecture on °l ·
.A.. Yes, sir.
Q. vV11at-for wliat purpose·!

Mr. Ford: "\Ve object to that question.
Mr. Kelly: If the Court please, the defendant is required
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to exercise that care which an ordinarily reasonable man
would exercise. Ordinary reasonable care is that care which
anyone exercises, normal man and if the policepage 19 ~ the Fire Department teaches the not using of this
instrument because of its dangerous capacity, then
au ordinary man is charged with a certain amount of knowledge as a result. I think it is germane to the issue.
Mr. Ford: Now if the Court please, lVIr. Goad is undoubtedly a qualified person and has qualified himself here, sir,
ha11ing had 30 years experience with the Fire D.epartment of
the City of Newport News. He's testified and the Court has
permittetl him to testify what he saw there and he even drew
deductions as to what the appearance of the stove was. The
Court permitted the jury to hear Mr. Goad on that, sir. He
has testified as to what in l1is opinion caused that fire in this
room. The Court has permitted the jury to rer.eive that evidence. Now it seems that it goes far afield that to permit the
jury to hear Mr. Goad or anyone else say whatkind of courses
of instruction are given at any training school for firemen at
a time either before or subsequent 11nless of course Mr. Goad
had not yet qualified himself as an expert and he was using
the instruction or telling the jury what kind of instruction he
received in order to qualify himself as an expert. I think that
the Court could go on and on as to what went on down in that
school and it would do nothing here to help this case that this
jury is called upon to consider.
Mr. Kelly: I dicln 't understand him to say training school
for firemen.
page 20 ~ Mr. Ford: ·wherever it is.
Court: I don't know what it's for. ·what he
would tell them in the school of course wouldn't help us~ He
testified he took it down there and he used it for lecturing purposes and demonstrations. I think that's as far as we can go ..
Mr. Kelly: All right, sir. That's all. Answer Mr. Ford's
· questions.
Court : Cross examine.
CROSS EXAMINATION:

By :Mr. Ford:
·
Q. Mr. Goad, you spoke of some coals that you saw around
in the room. Do you know what kind of coals they were?
A. They appeared to be coal, Mr. Forcl.
Q. WhaU
A. Coal, cinders from coal.
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Q. Cinders :from coal 1
A. Hot cinders.
Q. And not from wood?
A. Now it might have been but I wouldn't say for sure but
it appear,ed to me to be coal.
Q. Appeared to be coaU
A. Yes.
Q. Now :M:r. Goad, those stoves are small.you testified, have
you not?
A. Yes. .
Q. And in the starting of them it requires very
pag·e 21 ~ little wood, isn't that true T
..
A. ·well, some people don't use wood at all.
Q. Some don't use wood at alU
A. That's right.
Q. But if wood is used it docsn 't hold but a few sticks, does
it not?
·A. Very few.
Q. Very few. Nm·v, would you say, Mr. Goad, that a fire
put in there just started ,vith a very few little sticks of wood,
would cause that stove to explode in your opinion?
A. It depends on the amount of heat that them few little
sticks would put up, Mr. Ford.
Q. Over what period of time, Mr. Goad?
A. Well, that depends on how fast the fire is burning too.
Q. Now, in your opinion what caused this explosion was the
coal that had been added after that fire had started, isn't
that correct, sir?
A. No, sir. If I said that I didn't mean that. What caused
the explosion was from the heat of the fire that was in the
fire pot.
Q. And coal was what you saw?
A. It was-it appeared.
Q. Rather than wood Y
A. It appeared to me to be coal, yes.
page 22 ~ Q. It did not appear to you to be wood Y
A. No. Of course the ashes I couldn't tell what
the ashes.
Q. I'm speaking ab.out the coal now.
A. Yes, sir.
Q. That you said you saw strewn around.
A. Yes, sir.
Q. Isn't it a fact that these stoves are not ordinarily in
clanger in the use of small pieces of wood at the starting of
the fire, Mr. Goad T
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.A. I don't quite follow you, Mr. Ford, on that one.
Mr. Ford: Let Mr. Schneider read the question back, sir.
'The question was read to the witness.

Q. You don't tell this jury that the few pieces of wood used

to start this fire would cause these thing·s to explpde, do you,

Mr. Goad Y
A. I didn't ·say a few pieces of wood because I d:on't know
how much wood was in there.
Q. You don't think that a few pieces of wood would cause
this either, do you? .
A._ It depends how much heat the wood would put out to
,cause it.
Q. And over what length of time the wood was fed to this
fire Y
page 23 } A. I clon 't know that either.
Q. That would be one consideration,
A. You can take one stick of wood and put enough draft
behind it and it generates quite a bit of heat, wouldn,'t it?
Q. I meanA. I. mean it would. You asking me a question.- I can't
answer it.
Q. You cannot answer?
A. I can't tell you how many sticks of wood was in the
·stove, no, sir.
Q. You can't _answer whether it was the starting wood or
,,rhetber it was the coal that it appeared to you to be that
,caused the explosion?.
A. All I can say it was the heat that caused the explosion.
Q. I see. Thank you, sir.
Court : Anythh)g further from this witness?
Mr. Kelly: No, sir.
- Court: All right, sir. You may step down.
Mr. Kelly: If the Court please, since the doctors have arrived, I think I'll interrupt and put the doctors ou so they
·won't have to stay here too long.
Court: All right.
Mr. Kelly: Call Doctor Phillips.
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DR. J. W. PHILLIPS,.
called as a witness by the: plaintiff, being duly
sworn, testified as follows :
page 24 }

DIRECT EXAMINATION ..
By Mr. Kelly:
Q. State your name please sirl
A. J. W. Phillips.
Q. Where do you live, Doctor Phillips f
A. 21 Stratford Road, Warwick County,. City..
Q. What is your occupation?
A. Eye· physician.
.
Q. How long have you been-occupied as: a physician?.'
A. Since . '33~ 1933.
Q. Do you practice any particular specialty, Doctor!
A. Eye.
Q. You are an eye specialist!·
A. Eye sp~cialist
Q. What is: your training, Doctor °l
.A.. Well, I graduated medicine in '33, residence in eye surg:...
ery in '34 five and six.
·
Q. And you qualified to practice medicine under the laws
of the State of Virginia?
A. Yes, sir·.
Q. And how long have you been practicing· this particular
specialtyi
A. About 17 years·.
Q. And where do you practice medicine-, Doctor?.'
page 25 t A. In Newport News, Masonic Building-.
Q. As such, have you ever had occasion to examine and treat an infant by tlle name of Vernell Hazelwood'?.'
A. Ye-s~
Q. And when did you commence your treatment and under
what circumstances, Doctor·?
A. Doctor W ooclson asked me to see the child in Riverside·
Hospital on Decembei: 4 of 1952.
Q. And did you see him at that time·l
A. I saw him at that time.
Q. And what did you discover·with relation to his condition'f'
A. vVell, when I saw him, there were first and second degree burns of the face, neck and eye-lids with considerable
swelling of the lids and there was a perforation of the right
eye ball and with a tattooing of all the tissues of the eye by
soot or coal dust, the black particles that were all imbeddccl
in the tissue and-you want me -to continuef
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Q. Yes. If you '11 go ahead and say what you discovered
and what you did, Doctor.
A. Well, the little fellow was quite difficult to cooperate
with us. Vv e eventually had to give him a general anesthetic
to really do a proper examination and we had some infection.
He had some lung complications that ran about a week or so.
He was running a temperature of pretty close to
page ·26 ~ 104 and he quieted down. We went in and under
general anesthesia and did a debridement by
curetting all the superficial tissue of the eye ball and trying
to get all the soot out.
Q. What is curetting and other things that you are speaking of in language I can understand 1
A.
e took a sharp blade, knife and scraped all of the outside tissues of the eye to try to get as much of the soot. and
small parts of coal, it looked like to me particles of coal
it looked like to me. -By that time his perforation was-had
some scar and it was beginning to heal and it could. support
pressure on it as it was necessary to do that.
Q. By perforation you mean he had a hole in his eye?
A. He had a hole in his eye.
Q. ·which eye f
A. In his right eye.
Q. How big would. you say that hole was ·1
A. It was ·probably a little larger than half the diameter
of a pencil.
Q. Half the diameter of a pencil. Excuse me for interrupting you, if you will continue please .
.l1.. During this· time, we could see that he was going to develop a cataract in bis eye, the one that was perforated and
when it matured we operated on that.
Q. Now I'll interrupt you again. ,Vhat is a cataract?
A. A cataract is an eve disease or death of the
page 27 ~ cells in the lens of your· eye anci" I think the blast
from this accident probably injured the lens so that
it deteriorated and· formed a cataract and a child you have to
go in.

,v

:Mr. Ford: I object. Did I understand tl1e witness to say
he believes this thing· wns probably caused by this accident 1
Then that's true, then I object to the statement going further.
Court: All right, sir.
Mr. Ford: Unless he knows.
Court: I overrule the objection.
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Mr. Ford: Unless he knows, sir. If he knows why he
knows but I don't believe he's permitted·to speculate.
Court: Here's a man, a medical expert. He's entitled to
give his opinion.
·
Mr.· Ford: I dou 't object to Doctor Phillips testifying as
an expert but even au expert cannot speculate, if the Court
please.
Court: That's true.
Mr. Ford: If he knows, let him say so but I don't believe
he can say that probably it was. caused by this and maybe it
was caused by that. That's the pa1:t I object to.
Court: I think his statement was J1e believed, '' I believe.''
I overrule the objection. Go ahead.

Q. You will continue, if you please, Doctor.
A.. So when his cataract had matured to a point where we
thought surgery was indicated we operafed on it
page 28 ~ and-on tl1e eye and quite often in a cataract in
a youngster there '11 be a little membrane that will
regrow; call it a secondary cataract and at a later date ,ve
operated on that and eventually gave him a clear pupil so he
could have some protective vision and this is an eye that has
some vision but it is an eye that the cataract has been removed and he is not able to coordinate that eye with the other
eye so he has some vision which he can't use except for just
protective vision from the side. In the event something
should happen to the other eye, by putting a cataract glass on
the eye that we operated on he would have some useful vision
but as it stands now he has an eye, partial eye but he can't
coordinate it or use it with the other eye.
Q. Now, you say he has a partial eye but he can't coordinate
it. Does that mean he has no use of it¥ Could he refract it
with glasses for instance and use it with the other eye?
A.. By putting a strong cataract glass on it you can make
him see some but if you put that glass on him and made him
see, he would see different with that eye than the other eye so
he probably see double.
Q. Get a double image T
A. Get a double image.
Q. Then if he got a double image would the functions of the
body do anything with the bad eye?
A. He would eventually end up not using that
page 29 ~ eye so the practical thing we don't put anything
on that eye.
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·Q. So I understand he has some sight but he., for practical
purposes he can't use it 1
A. Yes.
Q. Is there .any damage to his eye, that's his right eye.
A. Yes, .sir.
·Q. Did he have any damage to the left eye!
A. He had hundreds of places where soot had been blown
into his eye .and most of them that.Mr. Ford : I didn't m1derstand you.

A. He had multiple small particles of soot, coal dust it ap}Jeared to me, shot clown into his eye and we were able to
take out most of those, those that were on the outside surfaee.
.Some were down pretty deep and it would traumatize, injure
.the eye so badly getting to those that would-literally hun.dreds like it looked to me, we didn't go do"111 deep. It would
·do more damage than good. vVe got what we could get out
with safety.
(~. As a result, does he have complete use of the left eye 1
A. That's a very good eye. I would estimate about eightyfive or 90% eye.
Q. Is his use of it effected in any particular way or is it a
general thing f
.A. 1\Tell, it's an eye tha.t may give him trouble
page 30 } later but there's a pretty good chance that his eye
will remain quiet and get along pretty well. It is
possible that doing small extricate things it might give him
a little trouble. It might bother him some with his school
later, possibly reading or something of that sort.
Q. Now, you said that you first scraped the eye and that
you subsequently went in and did a cataract operation. What
is this cataract operation consist on How do you do that?
A. In a child the cataract is usually soft and by going in
and making incisions into the cataract it will slowly absolve
and then down to a point where it will be just a little membrane which eventually you'll make another opening in that
to give him a pupil to look out. In an adult you go in and
take the whole thing out.
Q. "Which portion do you take out?
A. Just the lens. In a child vou make incisions into the
cataract and it will slowly absolve.
Q. Do I understand the lens is the center part which I call
the pupil of the eye?
A.. The. lens is right behind the pupil.
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Phillips:.

Q. You said subsequent to: the cataract operation you went
in and removed some membranes. Over what period of time
did you do all these things, Doctor¥
A. Well,. we saw him in December the 4th,. '52 and ,ve did
our last· operation in June of '53.
page 31

~

Mr. Ford: When: sirf'
. Mr. Kelly: J nne '53 ..
Mr. Ford:. June of '53 ..

A. June of '53, yes sir~
Q. Do you by any chance, Doctor; know what your bill for
services :rendered to date is t
A. I have a record of it.
Q. Would you tell us -please 1
A. "\V"e dit! the three operations· and saw him some 25 or
30 times. and our final bill was $303.00..
Q. Has that been pai.d i
A. I don't believe so ..
Mr.. Kelly: All right,. sir. .Answer lvir. Ford's questions
please, Doctor.
CROSS EXAMINATION..
By Mr. Ford:Q. You are speculating as to wI1ether· or not you said that
this child may have some trouble with the left eye·. He may
not have it to·o, isn't that true1
A. That's true. vVith a little luck he might slide by and'.
not have too much trouble.
Q. Y 011 say in your opinion it 1s a very good eye.
.A. Fairly good eye. I say about 85 to 90%.
Q. And also yon said that in the right eye which has lost a
portion of its vision it still has what you call a pTOtective·
vision?
page 32 ~ A. Yes·.
Q. So as to discern objects coming· toward him 5?'
A. ThaPs true.
Q. From the side, sir f
A. That's correct.
Q. And I believe you also said if by cliance he ever lost the·
use of his vision of his left eye, that there would be vision
in his right eye with cataract lens to correct it, is that correct?'
A. Yes, sir, I think you could get enough vision to keep,
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him from being invalided and maybe end up with 40 or 50%
eye.
Q. I see. In other words, there can be improvement in this
child's right eye even, isn't that true f
·
A. It's kind of like having money in the bank but you can't
get it out right now but he could call on it if he should lose his
left eye. That's the thing.

Mr. Ford: Thank you, sir ..
RE-DIRECT EXAMINATION.

Bv Mr. Kellv:
., Q. The right eye can't be used so long as he has his left
eyef
A. As long as he has his good left eye he couldn't use his
right eye with the cataract eye because he would see double
and- be confused vision.
Mr. Kelly: All right. That's all.
Court: Anything further from this witness?
Mr. Ford: No, sir.
·Court: Anv reason whv he can't be excused Y
Mr. Kelly: · No, sir.
"'
Mr. Ford: One other thing. Your fee is $303.00. That's
just your fee. That is your expense?

page. 33

~

A. Yes, sir.
Mr. Ford: vVe_ have something to take up with the Court.
Court: I'll ask you gentlemen to retire.
At this time, the jury ~eft the Court-room.
:Mr. Ford: If the Court please, I suggested to !fr. Kelly,
he having called Doctor Hankins, that I did not think it would
be permissible for Mr. Kelly to indicate before_ the jury that
in undertaking to arrive at a settlement of this matter, if
possible, that we had referred the child to Doctor Hankins.
We did not summons Dr. Hankins by summons. l\fr. Kelly
summonsed him. I don't believe that l1ow Doc.tor Hankins
was called upon is material and I think it would highly prejudice the defendant before this jury. I suggested that to
Mr. Kelly and Mr. Kelly seemed to want to bring that out
before the jury and if he does then I thought the Court ought
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to know about it and I object to any line of questioning of
that kiD;d as to how Doctor Hankins eame to examine the
child.
Mr. Kelly: If the Court please, the examination was in the
nature of that ordered by the Court. As the Court very well
realizes we agreed to allow our clients to be expage 34 r amined subject to having made available to usCourt: Wait just a mome11t. In the nature that
I authorized it?
Mr. Kelly: No, sir; it is in the practical solution.
Court: I was going to say I have no recollection of knowing anything about this case until today.
Mr. Kelly: No, sir, you didn't. I agreed to it. I think it
is perfectly within my rights to ask him who employed him
to examine the boy. If the Court rules otherwise, I don't want
to belabor the point.
Court: I think it's permissible to show that this child was
examined by Doctor Hanldns at the instance of Mr. Ford.
Mr. Kelly: I intended to ask him at whose request he examined the child and that 1Nas it but Mr. Ford questioned me
and I didn't want to do anythingCourt: I think he's got a right to show that.
Mr. Ford: ·we object to that, sir, and we further show that
it was done with the consent of Mr. Kelly and that Mr. Kelly
requested a report of Doctor Hankins' findings and it was furnished to him, sir, so I believe that under those circumstances
that Doctor Hankins was Mr. Kelly's physician even though
the suggestion came from me, sir.
Court: All right, sir. I think you got a right to show that
and nothing more.
page 35 r Mr. Kelly: Yes, .sir.
Court: V\T e 're not concerned with the effort of
the parties to try to effect a settlement. Of course that cannot be shown and should not be mentioned bv the witness or
anybody else.
··
Mr. Kelly: It was my intention to merely ask him at whose
request he examined the child.
Mr. Ford: I think, sir, as I have stated in this record the
only purpose that we requested that was because Mr. Kelly
and I were then undertaking to arrive at some settlement of
the case.
Court: I understand that thoroughly.
Mr: Ford: And I don't believe under those circumstances·
that it could be prejudicial to either one of these parties. Mr.
Kelly called this witness and it's his witness and furthermore
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it was the agreement between us was that upon Doctor Hankins' findings that h~, Mr. Kelly, should have-receive a copy
·.of the report and it was furnished to him, sir, so under those
circumstances we say that this witness, Doctor Hankins, is
this man's physician just as much as ours because the two of
us were then undertaking to make settlement of this case and
I don't see how the defendant should be prejudiced by something that was done pursuant to attempts to negotiate the
:settlement of liis case. And when it comes to the point where
we could not reach a settlement, the physician used-suggested by me, acquiesced in by Mr. Kelly, with a
page 36 } request by Mr. Kelly for a physi'cia-n 's report
which we got, and now to say that this·-that this
witness, Doctor Hankins-that the jury under those circum·stances is to infer from it that I waA the one alone that ·employed Doctor Hankins and I didn't call him a11d wouldn't
call him becaus.e he would be adverse to me is highly preJ?dicial to the interests of this defendant and we except to it,
:sir.

Court: All right, sir.
Mr. Ford: I think that this-he's a Doctor. Everybody
lmows Doctor Hankins. He's called by Mr. Kelly. What
more would Mr. Kelly want than that, sir, except to prejudice
the jury in his favor.
Court: I think that the plaintiff has got a right to show
when this examination was made, it was made some time after
the accident, why it was made at that time and I think you
got a right to show w·hat the Doctor found. He· can call him or
you can call him and the fact he calls him ahead of you isn't
prejudicial to you or to him at all but the fact tl1e ·examination was made at your suggestion or your instance, that is a
fact that can go to the jury just like any other fact.
Mr. Ford: vVe except to it for the reasons stated in the
'
record.
Court: All right. Bring the jury in, sir.
At this time, the jury returned to the Courtroom -and resumed their seats in the jury box .

.

page 37 }

Court: All right, the jury is present.
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DR. G G. HANKINS,
called as. a witness by the plaintiff, being duly swon1,, testified!
as follows.:.
DIRECT EXAMINATION.

By Mr~ Kelly :
Q. W onid you state your name please sir t'
A. G. G. Hankins.
Q. ·where do you live, sirf
A. 106 Cherry Avenue, Hampton.
Q. -what is your occupation, sir!
.A.. Physician.
Q. Physician. How long have you been a physician, Doctor
HankinsY
A. Since 1911.
Q. And do you specialize in any particular branch of medicine?·
A. I do.
Q.. Sirt
.A.. I do..
Q. What branch is thatf
A. Eye, ear, nose and throat.
Q. And how long have you specialized in that particular
branch?
·
A. Since 1923'.

Mr. Ford: The defendant agrees that Doctor Hankins is.
competent to testify as we would have done with Doctor
Phillips.
page 38 ~ Court: .A.II right, sir.
Q. And where do you practice medicine, Doctor f
A. In Newport News, :Medical Arts Building in office 202·.
Q. As an eye specialist, Doctor, have you ever had occasion
to ·examine an infant, Vernell Hazelwood?
A. I have.
Q. At wI10se instance wa..s this examination made, Doctor!
Mr. Ford': Objection, s.ir.
· Court: All right, sir. Overrule the objection_
Mr. Ford: Exception..
A. l\fr. Ford.
Q. AH right, sir. When did you examine Vernell HazeIwood, Doctorl

J. P. Gayle v. Vernell Hazelwood, an infant, etc.

Dr. G.

37

a. Hankins.

A. He came to the office first on August 28. I attempted to
examine the child and he was very non-cooperative; had to
have him come back again on September 2, '53 at which time
I completed my examination.
Q. Well, what did you-what did you conclude from your .
investigation as to the condition of his eyes, Doctor?
A. That he had had the lens removed from his right eye;
had what was known as an aphakik eye. One eye from which
the lens had been removed and a scar on the left cornea just
below the pupil which may be permanent or may not be permanent. I don't know how long the scar will last there.
Q. Well, the aphakik eye is the eye from which·
· page 39 ~ the pupil had been removed, is that correct f
A. That's right, yes, sir.
Q. ,vhat did you conclude as to the use, his ability to use
this particular eye 1
A. I concluded that the vision in the aphakik eye uncorrected
was less than 22-one hundredths, probably I couldn't estimate
how much less; maybe 24-hundred~hs.
Q. Would you say he has the use of this eye!
A. Not as long as he has vision in the left eye.
Q. And why is that, Doctor~/
A. Because an aphakik eye will not coordinate with a normal eye or eye-aphakik eye, one in which-still retains the
lens. The area of refraction is so great between the two
eyes that tho corrective lens will not work on those cases.
Q. Well, without a lens and with his eyes open, he has an
eye there, how does he get rid of this inability of the two to
coordinate f
A. There'·s no way to get rid of that unless something
happens to the good eye at which time the lens would have to
be removed possibly, cataract, or some injury to the left eye,
if the cataract of the lens were removed he .would then have
coordination of the hvo eyes. Just how much vision he wquld
have in the two I don't know but they would coordinate by
being· refracted. They both would take the same lens possibly.
Q. Would you say he had double vision now f
page 40 ~ A. Not without correction I wouldn't say-he
wouldn't have double vision. ..With correction he
wouldn't have double vision.
Q. ·without correction he wouldn't have double vision?
A. He may be able to see objects on the right eye, laterally.
Any person who is aphakik they see shadows, certain movements on the periphery.
Q. That wouldn't be a clear vision?
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Dr. G. -G. Hankins.
Mr. Ford: Objection. I think the question is leading.
Court : Yes, sir.
Mr. Kelly: I think the question is leading.
Mr. Ford: Been leading right much.

Q. ·which eye did I understand you to say was the aphakik
eyei
A. The right eye.
Q. Now, I understood you to say that there was some difficulty with the left eye. ,vhat is that difficulty1
A. I noticed a small scar on the lower cornea of the left eye
· which I assumed was to the injury, I don't know. However
the scar was there. How long the scar will last, I don't know.
Some times the scar will absolve and some times they are not.
Some times they absolve to the point where they don't interfere with vision.
Q. ·with the scar there, how is his vision in the
page 41 left eye effected?
A. Only around the periphery this way down below (indicating.) He might not be able to see an object
coming up until he gets opposite the pupil, I mean to see it
very distinctly; just as if you had the scar on the off-side of
the periphery of the cornea.
Q. "What ordinary human activities would that effect t
A. ,ven, being below the pupil, I doubt very much that
it would effect one's vision a great deal as much as it would
be if it were on the side. InteferinlJ with lateral vision because looking down your eye still tilts down. You still pick
up rays through the pupil but is is conceiva hle it might interfere with downward vision to some extent.
Q. Interfere with vision of this type (indicating)?
A.
ell, it's possible.
·

r

,v

Mr. Ford: We object-we object to the indication by counsel at the counsel table as to the effect of the injury if any
upon this child's eye by the presentation of his arms in front
of him.
Court: That's true. This witness is your witness, sir,
and you have to examine him in the proper way.
Mr. Kelly: Yes, sir.

Q. Doctor, if you know, would you say would this trouble
with the left eye effect or would it not effect such activities as
reading and writing?
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Dr~ G. G. Hankins.
Mr. Ford: Objection, sir. The Doctor has already testified as to how it would effect this per:son, if it may -effect him at all in the future. The question is
leading and is repetitive.
Court: All right, sir. I overrufo the objection. You may
:answ·er the question, sir•
})age 42 }

.A.. Beg your pardon f 'The question:The question was read to the witness.
A. It would not inhibit the patient reading and writing for
the reason he could put his head over this way and still see
through bis pupil but if he were to depend on looking down
:slightly and not moving his head (indicating) it might be
·conceivable that it might interfere but a person naturally
ducks his head when he reads and looks through his pupil but
if he a ttempte.d to try to ·see by holding his head in :an erect
vosition it might iuterfere conceivably..
Mr. KeUy: Answer Mr. Ford's questions pleast~

CROSS EXAMINATION..
Bv Mr. Ford:
·Q. In your experience, Doctor Hankins, the manner in
which people do read and write is to slightly bend their head
foward the book or the writing paper Y
A. Correct, sir.
Q. And tl1e only way that there would be any effectation
at all upon this child would be as if he held his head up straight
:and undertook to look down this way, is it not sir (indicating·)?
page 43 ~ A.. I believe that's my impressim1.
Q. Couldn't very well see a grease stain up here
:around on his ,shirt by his collar, could he?
A. I couldn't see that anyway, sir.
Q. I see. This child is only about three or four years old,
is that correct, sir?
A. Five years old I believe his father told me.
Q. Something of that kind. And you say that oft-times the
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Dr. W. H. Woodson.
scar such as this. child has may dissolve and go away altogetheFY
A. I did not intend to make the impression that it would
go away altogether but it thins out so it doesn't cause too,
much defect :;1.t times. At times it thins out and other times;
it does not. I cannot tell what this scar is going to do.
Q. With his. extreme youth, would that assist in that process, Doctor?
A. I would think so.
Mr. Ford: Thank y~m,. sir.
Court : Anything further from tiie Doctor i·
Mr. Kelly: That's all
,Court: Any reason why he can't be excused if he car-es
to go?
Dr~ Hankins: Thank you Judge..

DR. W~ H. WOODSON,
called as a witness by the plaintiff, being duly sworn, testified'.
as follows~
page 44

f

DIRECT EXAMINATION..

By Mr·. Kelly:Q. State your name please sir.
A. V{. H. Woodson, M. D.
Q. "\Vb.ere do you live Y
A. 314-65th Street, Warwick.
Q. Where do you practice medicine f
A. 3015 "\Vest A venue,. Newport News, Virginia.
Mr. Kelly: You agree, Mr. F·ord, he is quali:fi-edY.
Mr. Ford:. Yes, sir. I know the Doctor well.
Mr. Kelly: Let the record show it is agreed by counsel tlrn.t
he is a qualified physician.

Q. Doctor Woodson in your professional eapacity have you
ever had occasion to examine or treat an infant by the 11ame of
Vernell Hazelwood!
A. Yes.
Q. Under what circumstances and wl1en, Doctor1
A. We first saw him in the Riverside Hospital on the fourth
of December, 1952 ..
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Q. What did you discover when you saw him there 7
A. He was suffering with deep second degree burns involving most of his face and most of the anterior portion of the
neck.
Q. And what was----=-what did you do as a result of your examination t
·
A. I might add a little bit to what I just said. fl(~
page 45 ~ was also found to be having extensive burns involving the eye lids so we treated his burns about
his fact and neck with the usual medication, vaseline gauze
pressure dressings and asked Doctor J. "\Y. Phillips to take
over on the treatment of the boy's eyes.
Q. Wnat did youA. HeQ. Excuse me. G,o ahead.
A. I'm completed.
Q. What treatment did you make for his burned conditi9n
other than his eyes 1
A. What treatmenU
Q. Yes, sir.
A. ·we treated the burns on his face and neck.
Q. And what-when was the last time you treated him,
Doctor¥
A. We transferred him from our service to the service of
Doctor Phillips on the 16th of December and I haven't; sem1
the chi Id since then.
Q. ""What was your decision as to whether he yµade a complete reco,~ery from the injuries which he had received, excepting as to his eyes Y
A. I can give you the way he was on December 16, 1952.
Q. All right, what was that f
page 46 ~ A. His face and neck had healed satisfactorily
but he had a loss of pigment to the skin and the
areas of the burns.
Q. What caused the loss of pigment, Doctor?
A. ·The burn.
Q. Is this loss of pigment a permanent thing or is it not?
A. That will be permanent.
Mr. Kelly: All right, sir. Answer 1\fr. Ford's questions.
Mr. Ford: I have no question, sir.
Mr. Kelly: That's all, Doctor.
Conrt: You may be excused, sir.
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GARLAND A. POWERS,
called as a witness by the plaintiff, being dulv sworn, testi· ·
·
fied as follows :
DIRECT EXAMINATION.

By Mr. Kelly:
Q. State your name please.
A. Garland A. Powers.
Q. What is your occupation Mr. Powers?
A. Chief of Fire Department,. Newport News Fire Department.
Q. How long have you held that position T
A. Since October 12, 1937.
Q. And how long have you been in the Newport News :B,ire
Department?
A. Well, in my 32nd year-it's 31 years tl1e first
·
page 47 ~ of July.
Q. In your capacity as Fireman and Chief, bav,3
you had occasion to investigate fires in the City of Newport
News?
A. Yes, sir.
Q. Have you as such studied the cause of fires and determined their causes 1
A. Yes, sir.
Q. In your capacity as Chief, is it one of your duties to determine the cause of those fires which you attend and attempt
to put out?
A. Yes, 1?ir.
Q. Within your career as fireman and Chief, have yon had
occasion to consider and determine the causes of fires which
may be caused by explosions from boilers, stoves and things of
that nature?
A. Yes, sir.
Q. Have you had occasion to consider individual types of
stoves as to their use and the possibility of their being a
dangerous instrument Y
A. Yes, sir.
Mr. Ford: Objection, sir.
Mr. Kelly: Perfectly general question.
Mr. Ford: The question assumes here the stove is a dang·erous instrument. That's the part we object to.
Court: I '11 overrule the objection and let the question and
answer stand.
page 48 ~ Mr. Ford: Note an exception.
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· Q. .As such, sir, have you had occasion and are you familiar
with the type of stove ,vhich is used to heat water known as a
laundry stove?
.A. Laundry heater, there are several types, yes sir.
Q• .Assuming, if you please, Chief, that we have a cast iron ·
:stove with a water jacket which is-consists of a solid caat
iron piece composing the fire pot and the wate·r jacket, can
that type of stove be used for .any purpose other than heating
w.ater?
A. Yes, sir..
Mr. Ford! What was that.ans~r, sid
A. Yes, sir.

·Q • .And for what purpose can it be used, Chiefi
A. For heating.
Q. .All right, sir. Are there any limitations in your experiience and your knowledge of the stoves in the us-e of such
:stoves?
A. Well, if the stove, I think I'm correct in stating, in answering your question this way. There are stoves, cooking
:stoves what they call a hot water back 01· jacket. That's connected to a hot water tank, to a tank you know with a cold
water inlet in this hot water jacket g·oing into the bottom of
the jacket and·the outlet after the water is heated going from
the top of the jacket into the tanks. Now that stove
page 49 } is for that purpose. ~ow, if the stove is used other
than that purpose, see, for heating or cooking or
anything of that nature without the hot water, the use of the
hot water back to heat the hot water tank for hot water, if
that's disconnected, of course then there's things to be done
to this stove to prevent the danger of it.
Q. What can be done to the stove to prevent the dangerY
A. Leave an opening in the inlets or in the outlets.
Q. By the inlets and outlets what do you mean? What goes
in and out of these inlets and outlets?
A. The inlet and outlet is for a pipe connection. If the pipe
is not put in there and they 're going to use the stove for other
purposes then rather than to heat the water with, these inlets
and outlets have to be left open to release the pressure that
would build up in the tank.
Q. What effect, if any, is there in not leaving open these
outlets!
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- A. We~ if they 're sealed off and the pressure of the heat
builds up in there, see the oxygen is gone, burnt out and of
course the pressure builds up so it has to go somewhere so
when it builds up to a certain degree which will vary in degrees for explosion, it all depends on the thickness of the·
casing or the jacket or whatever it may be, see. That will
bound to give way somewhere, see, and it will shatter from explosion just the same as a gun or shrapnel.
page 50 } Q. There would be an explosion t
A. Yes, sir..
· Q. Now is this or is this not this result of the explosion a
usual, occasional or a thing which occurs every time wbeu:
these pipes are plugged up 1
Mr. Ford: I think the questfon is rather confusing and I
object to it, sir. He's an expert. Let him testify as to what
happens. I don't believeMr. Kelly-: _All right, sir. I withdraw the question.
Mr~ Ford: I don't believe that kind of question is proper..
Court: All right.

Q. Would yon say on every occasion with a pipe plugged up,.
a stove in that nature would explode?
A. If they have enough fire for· any length of time they
would explode.
Q. On every occasion!
A. If they have enough fire or heated up to the temperaturP,t
or ignition point they would build a pressure.
Q. Have you at one time or another examined this piece of
metal (referring to Plaintiff's Exhibit 1).
A. Yes, sir.
Q. Assuming for assumption purposes that this is a part of'
the laundry stove of the j·acket for heating water and these>
are the outlets, with those plugs in the· outlets;·
page 51 f assuming also that tllere is no other hole in the
jacket in the stove. What would be the reS11lt of
building a fire in the stove f
Mr. Ford: Objection, sir. I'd like to have the jury go out..
Court: All rig·ht, sir. . I 'Il ask you gentlemen to retire·
~~a
.
At this time, the jury left the Courtroom.
Mr. Ford: Now if the Court please, we make no obj'ection to,
Mr. Powers as an expert. I suppose he's examined him of
these matters. Our objecti?n, however, is to the fact that

J.P. Gayle v. Vernell Hazelwood, an infant, etc.

45

Garland A. Powers.
there are so many assumptions which are not in this evidence
and even if in the evidence there has been no basis laid for
this witness that he knows anything about, that would give him
the rig·ht to speculate, based· upon the assumptions in the
questi9n. Now I believe this witness can testify that the
ordinary type stove, that would explode under certain circumstances.
Court: He alreadv testified to that.
Mr. Ford: That's~ ri.g·ht and we didn't object to it. Now
Mr. Kelly is coming along and assuming all these thing·s he
asked in that question and I do not believe unless he qualifies
Mr. Powers as a man who further can testify concerning the
strength of that metal, the condition of this exact stove, the
kind of fire that was put in it, how long it was in it and all
of those things, that he could answer that question. The question is entirely full of assumptions and we object to
page 52 ~ it, sir, for that reason.
Court: Read the question back, Mr. Schneider.
The question was read to the Court.
Court: I sustain the objection. I don't think the statement
-the question is 'complete to permit this witness to answer.
l\fr. Kelly:. In what manner if the Court please. He's an
expert.
Court: He's an expert but you haven't said anything in
there about the extent of the fire. He's qualified every statement he made, if there was sufficient fire in there. That's one
of theID:. I'm not going to point them all out to you. That's
your job to ask the questions, not for me to tell you how to
ask them.
Mr. Kelly: I'll agree tilmt 's true, J nclge.
Court: Bring the jury in.
At this time, the jury returned to the Courtroom and resumed their seats in the jury box.
Mr. Ford: Does the record show that the objection was
sustained, sir f
Court: Yes, sir.

Q. Chief, if you please, I would like to put to you a hypothetical question and assume certain facts nnd ask you to assume that this piece of metal is part of a stove; tliat it is part
of the jacket on a laundry stove which has a jacket
page 53 } for the holding and heating of wnter. That under
the particular circumstances which we are assuming, there is no connection to water pipes from this stove.
That there is no water in the jacket. Assume also, if you
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please, that these two holes are the holes which connect to the
water pipes when the stove is used for heating water. Assume
also, if you please, that these plugs are in the holes and that
there is no other hole in the jacket which would allow the
escape of air. Assume also, if you please, that a fire wa_s built
in the stove of sufficient size and intensity to cause the expansion of air in the water jacket. Assuming all those things, sir,
what would you say would be the result of building such a
fire in the· stove?
·
Mr. Ford: Objection sir, because the que~tion assumes
many, many things that have not yet been put into this record,
sir.
Court: All.right, sir. I'll overrule the objection and permit the witness to answer.
Mr. Ford: Then may I suggest: if the Court please, that
it's incumbent upon the plaintiff to prove the various assumptions which he has made in this question. He can't go beyond
at the time that a hypothetical question is put to a witness,
as my understanding· of it is that there must be evidence in
the record at that time before the hypothetical question is
asked. If certain things which are assumed are not in the
record, have not been put in the evidence, it's our
pag·e 54 r contention sir, that at that time at least such a question cannot be properly asked nor answered.
Court: All right, sir. Overrule the objection.
Mr. Kelly: Will you answer·
Mr. Ford: Just a minute, Mr. Kelly. May I then request
· th~ Court to instruct counsel for the plaintiff that before this
case is over that l1e would have to supply all of the alleged
assumptions as properly introducible evidence in this case.
Otherwise, I would move that the question then be stricken
from the record.
Mr. Kelly: If the Court please, it is not up to me to prove
all those things. It is for the jury to conclude from the evidenceCourt: It's up to you to produce the facts on which you
propound a hypothetical question, sir.
Mr. Kelly: All right, sir.
Court : And I rule that the answer-the question can be
asked at this time and if the facts on whfoh the question is
based are not presented to the jury, then I'll have to entertain
a motion to strike at that time.
Mr. Ford: May I nsk the Court Reporter to mark his record
and furnish me a copy of the question as propounded?
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'Court: .All right. Read the question to the witness, Mr.
Schneider, in order that he mightAt this time, the question was read to the witness.
page 55} Mr. Ford: vYe again object, sir.
Court: All right, .sir. Answer the question.
Mr. Ford·: Note an exception.
A. Well, first let me explain to you. I'm not a steam
,engineer. Now, I've learnt mine through study of determining
,origins of fires. Now-this is not the only case of .explosions
we have had. You will recall here just two or three years ago
where an explosion of a furnace at 29th Street where Brook's
Shoe Store is. That was actually .the same thing resulting
from that, causing that explosion as was for this. Now in that
,case they let the water from this furance-

::M:r. :B,ord: If the Court please, we object to all this..
Court: We 're getting far afield, sir. I think if you .just
.answer the question, I think we '11 get along better..

-

A. Well, the question to me l1ere what would be the results
,of this, in this particular case in this type of stove.
Court: Under the facts that were assumed and related to
you in the question.
A. Well, as I said, if the outlets were-inlets and outlets for '
steam pipes or water pipes to go in the hot water jack-et to be
heated by the fire box in the stove-before explosion can occur
it had to happen, an item had to happen to prevent the escape
cQf the water or the air. Now if there was no water in there,
the same thing· would result. If there was no water runing into
it, the same thing-but the explosion would be more
pag·e 56 } violent. Most apt would be the hot water tank
would be first the water was gone.
Mr. Ford: We object to that as not being responsive.
Court : I '11 let him go ahead.

Q. Go ahead.
A. In this case, or a case similar to this or case like this-Court: He's asking you for your opinion in rep;ard to the
facts related to you in the question. Let's confine it to that.
A. Well, this bot water back, this hot water jacket and the
inlets are closed off, no other outlet for the escape of built up
pressure to the amount of fire was in there, would cause an explosion.
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Gar.land A. Powers.
Mr. Kelly: All right,. sir. Answer Mr. Ford's question if
you will, sir.
.
. Mr. Ford: We move to strike the question and the answer»
sir.
Court : Motion is overruled.
CROSS EXAMINATIONa

By Mr. Ford:·
Q. You don't know what happened to this stove- do yon i·
A. No1 sir~
Q. You don't know anything about it except what someone
told you?
·
page 57 ~ A. Just from the files of the record.
Q. You never seen the stove before or since'!
A. No, sir.
Q. Is that correct t
A. Yes, sir.
Q. You don't know what fire was in it, if anyt
A.. No, because I wasn't there.
Q. Of your own knowledge.
A. Of my own know ledge, no, sir.
Q. You don't know who put it in there f
A. No, sir.
Q. And at whose request?
A. No, sir.
Q. If any was put iu there f
A. No 1 sir.
Q. Is that correct!
A. Yes, sir.
Q. And you don't know where it was, the stove was at tlle
time either except by hearsayt
A. That's right, after the Assistant Chief reported it to me
after he returned from the fire.
Q. You don't even know that this piece of metal that was:
demonstrated to you r.ver came out of any stove· that's in ques-tion here, do you Chief i
.l!... Only by the Assistant bringingit for the-for
page 58 f tlle Department of· Safety.
Mr. Ford: That's all you know about it..
l\Ir. Kelly: Let him finish the answer ..

Q. That's all you know about iU
A. Yes, sir.
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Q. You don't know whether plugs were m this stove or
were not in the stove, do you f
A. No, other than that piece of jacket that was brought
there.
Q. That's all you know?
A. Yes, sir.
·
Q. You don't know if plugs were there, who put them there
or anything else, do you?
A. No, sir.
Mr. ~.,ord: All right. .
Court: Do you have anything else from the Chief?
Mr. Kelly: No, sir.
Court: Any reason why he can't go if he cares tot You
may be excused if you care to. Next witness.

GENEVA BRO,VN,
called as witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Kelly:
Q. State your name please?
A. Geneva Brown.
Q. You can sit down. Sit down and answer the
page 59 ~ question so everybody can hear you.
Court: Talk out loud so the jury and these gentlemen at
tbe table can hear you.

Q. N o,v, are you any relation, Geneva, to the plaintiff in
this case, Vernell Hazelwood?
A. Yes, I am.
Q. "7hat is your relation to him?
A. His Aunt.
Q. You his Aunt?
A. rrhat 's right.
·
Q. Are you his mother's sister or bis father's sister¥
A. His motheP 's sister.
Q. ·where do you live nowt.
A. I live out near Langley Field, Hobb 's Court.
Q. Where did you live on December 4, 1952 !
A. I lived at 328-27th Sfreet "B'' on the third floor.

50

Supreme Court of Appeals of Virginia

Geneva Brown.
Q.
your
A.
·Q.

On the 4th of December, did anything unusual happen in
apartment Y
Yes, it did.
What was that thing that happened 1
A. The stove exploded.
Q. Do you know at what hour this occurred, Geneva Y
A. Well, I would say about 1 :15.
Q. That was in the day time Y
page 60} A. That's right.
Q. Now where was this stove that you say exploded?
.
A. It was in the front room, near my bed; near the fire
place. That's where it was put up there.
Q. How m·any stoves did you have in the apartment operating at that time 1
A. When I first moved in the apartment it had one in there
but it wasn't any good so I didn't report. it until it begin to
get cold. When it got cold I reported I needed a heater and
he told· me he would send me one out.
Q. Well now, I ask you how many stoves you had in there
when the explosion occurred f
A. One.
Q. But you had had one previously, according to your answer?
A. That's right.
Q. Now you said you had a stove in there previously Y
A. I did.
Q. And you said it was in there when you moved inf
A. That's right.
Q. When did you move in?
A. I moved in there in April.
Q. .A.nd what wa.s the condition of this stove T
A. It was broken.
Q. In what way was it broken¥
page 61 }

Mr. Ford: You speaking about the stove that
was supposed to have exploded or some other

stovef
Mr. Kelly: You heard her, Mr. Ford.
Mr. Ford: I'm objecting what the condition was some
stove that was in there seven or eight months before this occurrence.
Comt: Overrule it, sir.
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Geneva Browti.
Q. Answer tl1e question, Geneva. I asked you what was the
rcondition of this stovet
A. It was broken right below tl1e door where you start the

ftra

·

Q.. Could you use it in that condition?
No, I couldn't.
All right. Now was this your stove 7
No.
Who did the stove belong to 1
A. Mr. Gayle's.
Q. How .do you .lmow that!
A. I~ was in his apartment anyway.. I rented an apartment
from .hm1 anyway.
Q. You rented this apartment from Mr. Gayle1
A. That ''S right.
Q. Is that the gentleman sitting over there (indicating)!
A. That's right.
Q. And I believe you stated you rented some
page 62 } time in the Spring of '52 7
.
.A. That's right, April.
Q. How did you pay your rent, how often 7
A. I paid it every week and if I got behind I paid it every
two weeks.
Q. Where did you pay iU
A. I paid it at the store.
Q. To whom did you pay iU
A. Some times it would be him and then again it would be
his son.
Q. How far was the store from your apartment 7
A. Not so far. Right around the corner.
Q. Now, what did you do about this first stove being in an
inoperative condition t
A. I reported it to him.
Q. And when did you report it to him, if you rememberY
A. I reported it to him when it begin to get cold. I don't
know exactly what month but when it begin to get cold for a
fire, I reported to him because I needed a fire for th-e baby.
Q. When you say you reported it t.o him, .what did you tell
him?
A. I told him I needed a heater. I asked him would he give
me one please. I told him the one in the apartment wasn't
any good and he told me he would.
page 63 } Q. He told you he would Y
A. That's right.
Q. Well, did he give you a stove Y

A.
:Q.
A..
·Q.
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A. Three ciavs later.
Q. Nowr die(yon see him again prior to your asking for a
stove!
A. I went np Friday. I went up Friday to pay my rent and
I asked him one for it. He said he would send one as soon as.
one come in:. He clidn 't have one· in but he would send one in
as soon as it came inr
Q. vVhen you say he, you referring· to Mr. Gayle or some
other person f
A. Mr.. G,ayle.
Q. When was the next time you heard anything about a
stovef
A. The next week I don't know exactly what day it w:;is, but
he Rent the man down with the heater and the man.
Q. Do yon imow whetller he sent the man clown with the
I1eaterf
A. If he didn't send him,. the man come anyway ..
Q. ,vho was tI1is man,
Ar They called him Charley. I don't know.
Q. Yon say he came in with a heated
A. He did.
Q. And what did he do f
A. He taken the old heater clown and carried it
pag·c- 64 ~ back and he put-left the other one sitting over
there and he told me he would be back the next
morning and put it up.
Q. Did he say anything with regard to why he came when
he came with the stove f
A. He told me he come to put my beater up and take the one
down that was up.
Q. Now did you know this Charley before¥
A. vV ell, I had seen him but I don't know him, period. AH
I know he's been in my apartment and put in window panes:
and they called him Charley.
Q. He previously bad been in your apartment and put in
window panes f
A. Yes, be had and be brought my rug in too.
Q. He brought. your rug· in?
A. Yes, he brought me linoleum.
Q. Did you buy the linoleum f
A. No, I didn't. Mr. Gayle furnished them.
Q. vVas it your understanding under your renting, your
contract of contr.acting the apartment that you were furnishing the stove or·not 1
A. No, he furnished it.
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Geneva Brown.
Q. He furnished the stove t
A. That's rig·ht, furnished rooms.
Q. Did he furnish the other furniture in the
page 65 ~ apartment?
A. Yes, he did. He did.
Q. These were rented as furnished apartments t
A. That's right.
·
Q. Now on the day that the boy came with the stove, you
say did he remove the old stove t
A. He did.
Q. Did he :put up the new stove?
A. He put 1t up the next moi·ning.
Q. The next morning¥
A. That's right.
Q. He came backf
A. That's right.
Q. About what time did you come-did he come, if you
knowt
A. I don't know so that I can't give because I wouldn't know
what time it was. All I know it was in the morning. It was
late in the morning.
Q. What did he do in connecting up the stove?
A. All I know he put the beater up and fixed it and everything and he asked me and he said, '' you start the fire. You
got a good heater." I said, 'no, you do it" and so he did. He
made the fire and after be made the fire he stood back f'or a
few minutes and he said, "well, you'll-l1ave good heat'' and
so by the time he walked downstairs and walked to my brotherin-law, had time to get to my brother-in-law's
page 66 ~ apartment I heard the child screaming and I heard
something going ''Boom'' and I had gone in there
and it had knocked both the children out the chair and the
boy was laying in the fire, smoke.
Q. Now I understand he came up that morning· and put up
the stove!
A. He did.
Q. Did he connect any pipes to the stove Y
A. Yes, be did.
Q. What pipe did he connect to the stove'?
A. The one that goes in the flue. He put a new one.
Q. Into the chimney 1
A. That's right.
Q. Did you have any hot water tanks in this apartmenU
A. No, I didn't.
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(Jen~va
Brow~.
. .
Q. Was the. st9ye hooked up t<;> any water pipes. or.not if you.
know?
·· · ·
· -- · · ·· ·· ·
A. Not as I know. I don't know. That I don '.t know. All
I seen him, I s.e~n· h1m put it up aD:d he told m6. I W.QUld have.
1
•
good heat.
·· '
Q. Did ·y~-µ have ~ny water f3:cilitie.s m this. p~r~icular.
room?
A. No, I didn't.
Q. Where_ w~s the water facilities_?
A. In the bathroom and in the kitchen.
~' Q. Now, WB;S. this~h:ow· ~any r9o~s. in this
page 67 ~ ap~rtmenU
· A. Three.
'
Q. And w~.re. they fo a lh~e or. adj~cent to each otber. qr how?
A. They ~re two. bedroo~s i~ a line_ and the. kitche.11: sit off.
facing the hall.
·
·
· Q. And'y~u say ther~ was :i;io w~ter in this room. where the.
stove wasY
A. No; there wasn '.t.
Q. At th~. time lie put i:Q the_ stoye, was the:re. a.ny dis_cussion.
as to wh~t type of stov_e it was?:
·
· A. No.
Q. Now_ yq_u say he put up the stqve and m_ade some remark.
as to its ~~e. What did you sa.y h~ said wi.th regards to its
use?
··
To -.;i._s~? A~ter he. p:nt the. he~te_r up be tqld ~e ~ would
have good 3:teat and I-and he first }1e a.sked me, '' you start
the fire.',, I said, '' no, you do ~t'' and so wh~n he started the
fire he s_a.i<;I, "yo_u will have gp9.d l1ea.ter. He. said' "it's a
nice good lieater'' and I said, '' e.verything- a~l right? And
he sav "ves."
Q.
did you tell him to st3:rt the fire?
A. Because I didn't want to. I wanted to be sure the heater
was in go_od condition and I aske:cl him and he said it was andi
I wanted to be sure so it must not have been.
.
· .. Q. AU ~igl;lt. Now_.wpat did. h~ u_se. to_ sta.rt this.
page 68. ~ fire with Y
·
. · A. He. used paper ai)d kindling wo.ocl.
Q. Wh~~~ <;lid he g·et th~t f rol_ll,?
A. It w~s a bundle of wood I h~d bought
Q. In tbe room there?.

A:

Why_

A. ~h~t'~. r~ght.

Q. H~ us~ any coal Y.

·

A. And~ !ew coals, that's rig·h_t.
~- Where did he get the coaJ frp~ ?_
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Gen~va Brow';··
A. I bought the coal I ha.d it there in the room.
. Q. Di4 he ·~se any~hing other ~a~ the things' 'you have me:q:
t10ned-Y · ·
.. ·
·
· ·
·
· ··
..
· A. No, he didn't.
Q. Did
pour .any type of e~plosive liquid m·aterial on to
the sto-ver
.. ·
· ·- ' ·. · , · ·- .,...
··
· A. ~9, he did:p 't.
\Q: And he'put into th~ st~ve paper, woQd and co:µ Y
1\.. ~hat's right. · ' ·
·
·. · : · ·
'Q. Now, after h~ had ~tarted the fire in the stoy~1 what happened f · ·
·· : · · ·
'
·
' · · · ·: · ·· · · ·
1
A. The explosion.
Q. How· Jong afte-r h~ started th{} fire did that happen 1
A. He stayed there I doi1 't kno.w about how long but h~
wasn't an hour and he ~~id, ''I'm going·. You· have good he~t.
Th~ h~at is in g.Qod condition. Tha.t~s··all' right.'!
pag·e 69} He had just ab~~t tun~ to g~ dow1f!h~ ~t~ps *lnd
g~t down to th~ ground where ·my ·s1slet. hv~ and
then I heard the boom.
.. ·
·
· Q. H·e stayed th~:r~ not an hqm:, is that wh3:t YQU s~yY
A. No, it wasn't an hour.
Q. Did he stay there long enough for the fir~ to b.e burning
good f ·
· ··
·
.· · '·
'
· · ··
·
A. He stayed tb~re just about fiv:e or. ten mJnuteE! I s~y..
Q. And th~n h~ lefU
·· · ·
·
·
····
A. Th~t's. right.
Q. You liv:ed o~ which floort
A. I lived on the third flo~or.
Q. On the third ·floor. an,d you stat~d that he ~ad tim~ to get
down to' where your brotbe:r-in-law lived?
..
A. Th~t'~ right.
· ·
· ·

he

1

Mr. Ford : I think, sir., that ~s b~en ~ske~ ~b~~~ ~re~ or.
four tii;n~.~ now, sir..
Q. Whe.r~ did your~
Mr. Ford: Objection sir.
Court: I '11 let the question and answer st~nd.

AI~ right.

Q. Where did your. br.other-in-law live. with relat~ql\ to y~ur.
apartment?.
.. · · · · ···· ··
·
: .A. Where my brothe~-in~law liv~ f
Q. Yes.
·
. page 70 ~ A. He lived o.n a Hat.
1
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Q. On a wheref
A.. He lived on the ground, in the flat under me..
Q. He was in the first floor and you were in the thirdt·
A. That's; right.
Q. Had you ever seen the man who: brought this stove doing any work except that which you have mentioned of putting
in the panes in your apartment!
A. Yes, sir,. I have.
Q. Wbat was be doing?'
A. I seen bim carry-seen him carry another heater to the·
next door right from where I live and I seen him there- at Mr ..
Gayle's· store place right there from his grocery store right
in that place there working there too and I seen him drive th~ ·
truck too.
·Q .. -Whose truck? ·
A. Mr. Gayle's truck..
Mr~ Kelly~ Answer- Mr~ Ford '"s questions·.
· CROSS EXAMINATION.

By Mr. Ford:Q Have you see11 tlie certificate of' title to the trnck tba:t you
saw this man drive?
A. No, I didn't.
Q. Do you know who owns the truck T
A. All I I1car him say l\fr. Gayle's.
Q. Do you kncnv wI10 owns the truck y·
page 71 f A. No, I don't.
Q. Do you know who owns that business on the·
corner, the store you speak on
A. That I don't' know.
Q. Do you know who this man actually is employed and paid
byf

A.
Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.

That I don't know.
What is your namef
Ge11eva Brown.
How long have you been known as Geneva Brown 1·
Ever since I been married.
Towhomt
To Jake Brown.
Where is Jake Brown f'
I-fo's dead.
Have you acquired any other name 1·
No, myself has never been no· other name but Brown_
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Q. Who is the man by the name of Patterson Y
.A.. My step-brother rented the house, John Patterson.
Mr. Kelly: I'm going· to object to this line of questioning,
if the Court please.
A. He rented it.
Mr. Kelly: I don't think it's germane to the issue whether
this witness has been married two or three times.
Court : I don't know the purpose of his examipage 72 ~ nation at this time but I'll let him pursue it subject
of course to showing that it has some materiality
as far as the issues in this case.
Mr. Ford: That's correct, sir.
Court (Continuing) : Are concerned. .A.11 right.

Q. You did not even rent this apartment from Mr. Gayle,
did you!
A. John Patterson rented the apartment and I paid the
rent.
Q. Where is John Patterson now!
.A.. I don't know. He's not in town any more. I don't know.
Q. ·who lived in the apartment 1
A. :Myself and my three kids.
Q. Where was John Patterson?
A. That I don't know.
Q. Where was he when you were living around there on
27th StreeU
A. That I don't know.
Q. Isn't.it a fact that he lived there in that apartment?
A. No, he didn't.
Q. And that was his apartment?
A. No, I paid the rent. He rented it for me because I didn't
understand that a woman could rent an apartpage 73 ~ ment, a widow woman.
Q. But he's gone now?
A. He's beeri gone.
Q. How long have you been knowing· ,Jolm Patterson?
A. I have been knowing him a long time. He's my stepbrother. I have a right to know him.
Q. He's no blood kin to you 1
A. He's my stepbrother. That's kin.
Q. And you don't know where he is now?
.A.. No. That I'm not trying to find out. ·
Q. ·when did he leave f
.A.. I don't know.
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Lily-Mae Brown.
Q. Yon say you 're not trying to find out Y
A. No, I'm not.
Q. Well, you mean you 're not on good terms with him any
more?
A. He's my step-brother. Why do you think I want to find
hii:n out again 7 I don't need to find him. He '11 write me if he
wants me. I don't need him. I work every day.
Q. And you say this child is your nephewY
A. Nephew, that's rig·ht.
Mr. Ford: I think that's all.

Mr. Kelly: I ask the entire proceedings attacking thisproceeding attacking this woman's character be stricken from
the record. Absolutely improper and has no con·
page 74 ~ nection with this case at all.
Court: All right. I overrule your motion.
LILY-1\£.A:m BRo,vN,
called as a witness by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By l\Ir. Kelly:
Q. State your name please f
A. What?
Q. What is your name?
A. Lily-May Brown.
Court: Talk out loud enough so those gentlemen in the jury
box can hear you and these attorneys over here at the two
tables can hear you. I don't think they heard you.
Q. What relation is Geneva1 Brown to you, Lily Mae?

A!
Q.
A.
Q.
A.
Q.
A.

My mother.
And Vernell Hazelwood is your cousin?
Yes.
..Where were you living on December 4, 1952?
328-'' C'' 27th Street.
Who did you live with f
My mother.
Q. In the apartment with your mother, is that righU
A. Yes.
Q. Were you present in the apartment on December 4, 1952
when an unusual circumstance occurred?
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page 75}

A. Yes.
Q. What occurred on that day?
.A.. Well, there was a man came to put up a

heater..
Court: Can you gentlemen hear her over there Y Go ahead.

A.. And when be came up to put up the heater my mother
:asked him would he make a fire in the heater and he did and
xight after he left the stove exploded.
Q. He came to put up the heater you say?
A. Yes, he did.
Q. Was the heater already there?
A. Yes, it was.
·Q. How long had it been there Y
A. I guessed it had been there about three or four days.
Q. Three or four days. How did it get there, il you know!
A. That I don't know.
Q. You don't know how it g-ot there?
A. No.
Q. Now you say a man came up, came in and put up the
heater?
A. Yes.
Q. Had you ever seen that man before?
A. No.
Q. Did you know him at all?·
page 76} A. No.
Q. When-what room in the apartment were you
in with relation to the stove when he put it up or the heater!
A. I was in the room where the heater was at.
Q. Who else was in the room T
A. :M:y daug·hter, my baby and my two first cousins.
Q. By your two first cousins do .you mean Vernell Hazelwood and his sister?
A. Yes.
Q. And who built the fire in the· stove Y
Mr. Ford: He's already asked that, sir. Its already been
answered.
Court: I think so. Sustain the objection.
Mr. Kelly: I think she gave that statement without being
asked. She said it; I think I got a right to ask the witness in
my own manner.
Court: All right, sir. Sustain the objection.
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Lily-Ma@ Brown.
Q. What was used by this man you said put the-started
the fire in the stove, Lily ::M:ae Y
A. Coal, paper and wood.
Q. Coal, paper and wood, is that what you said t
A. Coal, pa per and wood.
Q. Did he use anything else Y
A. No.
Q. Did you see him when he I1ooked the· stove up!'
.
.
page 77 f A. No.
Q. Was there any water facilities in this room,.
Lily M:aef
A. I don't know.
Q. You don't know?
A. No.
Q. How long after he set the stove up and started a fire did
the explosion occur Y
A. He had built the fire and got downstairs just a little past
my Uncle's house and the stove exploded.
Q.. Were you in the room at that time when it exploded Y
A. Yes, I was.
Q. Did yo.u see it explode f
A. No, i heard him.
Q. And what did vou see then, if anything?
A. Well, I seen pieces or parts of the stove coming to pieces.
Q. And what damage did they do to the room, if any?
A. Well, it was aside dresser that was in there. It burned
that and it burned the two children as you know. I don't know
what else it done.
Q. How far were the children from the stove if you know
when it exploded Y
A. I don't know.
Q. vVere they, closer to the stove than you were f
page 78 ~ A. No, I was the closest.
Q. When you looked around, you say there was
some fire? Where was the major portion of tl1e fire, if you
know?
'
A. In the middle where the beater was at.
Mr. Kelly: AH right, answer ::M:r. Ford's questions.
Mr. Ford: I have no questions.
Court: You may have a seat back in the Courtroom. Next
witness.
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JOHN ELLIS HAZELWOOD,
called as a witness by the plaintiff, being· duly sworn, testified
as follows:
DIRECT EXAMINATION.

By Mr. Kelly:
Q. State your name please?
A. John Ellis Hazelwood.
Q. John, what relation are you to Vernell Hazelwood?
A. His daddy.
Q. Where do you live now, John f
A. 1555 Ivy Avenue.
Q. Where do you work?
A. 25th Street and Parish Avenue, Tidewater Hardware
Store.
Q. How long have you lived in Newport News?
A. Ever since 1941.
Q. "\Vhen was this-the boy, Vernell Hazcwood born, John 1
A. I don't know exactly the <late. He was born
page 79 ~ 1948, July the 20th I believe.
Q. July 20, 1948?
A. Yes.
Q. Where did you live on December 4, 1952?
A. 328 ''A'' 27th Street.
Q. Where is 328 with relation to the apartment known as
328 "B" in which your sister livecH
A. That's the first floor. You go by" A", "B", ''C" and

"D".
Q. Did she live .in 328 '' B '' or '' C''?

A. "C".
Q. Did anything unusual occur at the apartments there on
December 4, '521
A. "\Vell, the explosion.
Q. Were you in that vicinity at that time f
A. I just had came home, eaten dinner. I was there.
Q. "\Vhere were you when the explosion occurred ·1
A. Out the back cutting some wood.
Q. And where were your children, if you know?
A. They went upstairs because I just had came home and
they asked me could thev go out-doors and play. I told them
no, go up Jenny's bo1ise and they went up there and been up
there about three minutes, three or four minutes when it happened.
Q. ·when did you first know there bad been an explosion¥
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John Ellis Hazelwood.
A. Because I was out the back cutting wood and
broke the window pane and everything· and sounded
so loud and shooting everything and I heard the
boy scream and I went up the front store and I went to the
front store. I didn't see the boy. .She was standing· at the
front door with the girl and I grabbed her. She had dungarees
and I pulled up her legs and her leg was bleeding-

page 80

~

Mr. Ford: I object to that.
C~urt: Objection sustained. You g·entlemen of the jury
wiff disregard any condition of the daughter. The only thing
you gentlemen are interested in is in this case of the boy,
Vernell.
Q. So after yQu saw your daughter, what did you do, John?
A. Grabbed him and run and got in the truck and I took him
to the hospital.
Q. Where was he when you grabbed him?
A. She brought him to the door. He was screaming back in
the smoke.
Q. She brought him where, to the apartment Y
A. Yes, to the apartment.
Q. You say there was smoke there Y
A. Yes, plenty of smoke.
Q. Was there any :fire?
A. I couldn't see no fire because I didn't get no further than
the head of the steps.
page 81 ~ Q. What did you do with the children then Y
A. I ran and put them in the truck and took them
to the hospital.
Q. Previous to this date, had Vernell had any trouble with
his eyes?
A. No, sir.

Mr. Ford: I hardly think this witness is yet qualified as
competent to testify as to the eye sight of the child and I object to it.
Court: Objection is overruled.
Mr. Ford: I think he can testify concerning his observation
of the child but I don't believe this witness can testify that the
child has eye trouble or didn't have eye trouble.
Court: All right, sir.
Q. You took-you took Vernell to the hospital yourself?
A. Yes, sir.
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Q. What was his condition that you could abserve at that
time?
·
A.· Well., I couldn't tell exactly how his face was because his
face was full of smoke and he was having a fit with his eyes.
The eyes were full of coal dust.
.
.Q. You couldn't tell?
A. No, ·sir, I couldn~t tell.
Q. Did he stay in the hospital for any peri8d of
11age 82 ~ time ?
A. Yes, he stayed there around three weeks.
.At this time, Mr. KeMy banded Mr. For.d some. bills.

Mr. F0rd:

,ve have no objection.

Q. Vernell, other than Doctor Phillips who has testified.,
bave you incurred any bills for treatment of the boy!
A. Yes, sir.
Q. Is that the bill of Doctor Townsend, the Anesthesiofogist f
·
.A. Yes, sir.
Q. How much is it?
A. $50.00.
Q. Is this the bill of the Riverside Ho·spital and how much
is iU
A. That's $40.75.
Q. And is this the bill of Doctor Woodson and how much
is it?
A. $57.00, yes, sir.
Q. And is this the bill of Doctor Phillips?
A. Yes, sir.
Mr. Kelly: I'd like to introduce them in evidence.
Court: All right, sir. No objection? Admitted in evidence
for the plaintiff.
:Mr. Ford: No objection.
Tlie bills were received and marked Plaintiff's Exhibit No.
'.2.

Mr. Kelly: Answer Mr. Ford's questions, if
page 83 } you will, John.
Mr. Ford: We have no questions.
Court: ·All right, you may have a seat back by your attorney. Next witness.
Mr. Kelly: That's the plaintiff's case,
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Court : .All right,. the plaintiff rests-.
Mr. Ford: ,ve have a motion, sir.
Court:· All right, you gentlemen may retire to your jury
room while I take the matter up out of your presence-.
.At this time, the jury retire·d to the jury room.
Mr. Ford: If the Court please, we move to strike- the evidence because the plaintiff has failed to show the agency of
anyone in the installation of this stove that would bind this·.
defendant. He has failed to show that Geneva Brown was
ever a tenant in the place owned by J. P. Gayle. He has·.
even failed to show whether or not J.P. Gayle actually owned
this property where this thing occurred. There is no evidence·
here at all at the present time that the defendant was the·
owner of the hoJ.1se in which this thing occurred, none whatsoever. There is no evidence as ,to the ownership of that
stove'.. There is no evidence that Geneva Brown was ever a
tenant of J. P. Gayle anywhere. Not one bit of evidence ..
There's no evidenceCourt: How about her evidence that her brother-in-law
Patterson went there and rented the property for her and
that she paid the rent each week to Mr. Gayle or to his son
who was in the place of business.
page 8'4 ~ Mr. Ford: That's not ~-vidence of her tenancy,.
sir. That-merely makes her an agent of Patterson ..
That doesn't bind this man. I can go and pay rent every
day for somebody and not be a tenant to the-of the person
to whom I pay the rent. Not the slig'htest. Geneva Brown
has not established her right in these apartments other than
she was there, so she says. She herself, so far as the record
shows could have well been a trespasser.
Court: Her testimony was that she was a. tenant therefrom April until the time of this explosion took place on
December 4.
Mr. Ford: Her testimony is, sir, tllat she was there from
April until this thing took place but wl1ether or not she was
a tenant in tlie law as to bind tllis man is an entirely different
proposition.
Court: On a motion to strike, I've got to take not only the
evidence to be true but any inferences that can proper}y be
drawn from it.
Mr. Ford: There hasn ,·t been any evidence here that Joe P.
Gayle was the owner of this property, of the house, of thestove; no evidence at all of it, sir, and I think it's incumbenthe has to prove every material thing in this case. He hasn't
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shown that J. P. Ga\rle either owned or leased or otherwise
had any connection whatsoever with this house on
page 85 ~ 28th Street-on 27th Street, none in this world in
this record, sir, and this ,Com:t nor this jury can
assume those things. As far as this record is concerned as it
stands today, I may have been the owner of that property
or any other person could have been the owner of that property and this man has got to show that J. P. Gayle is the
owner of that property nnd he hasn't done it and if he hasn't
shown that J.P. Gayle was the owner and the right of the possession of that property, then he necessarily couldn't show
that Geneva Brown was the tenant of anybody. She doesn't
know. She said that she didn't know. I asked her, "do
you know whose property it wasf No. Do you know whose
store it was f No. You know whose truck it was you saw
this man inf No. You know who this man worked for?
No.'' So as this record stands, the plaintiff has not yet
shown that the defendant was the owner of the property in
whic.h this injury was alleged to have occurred and necessarily not showing that he could not show that Geneva Brown
was the tenant of this defendant. There has been no evidence
of ownership of this stove, none in this world and there's no
evidence in this case that at this time that anybody ever directed that colored man to go there at that time and put that
stove in that place. Now we are in a. place of pure speculation.
No o,vnership shown of the stove, no ownership shown of the
building, an admission that Patterson was the tenant and not
Geneva Brown; no evi<lence here that she even occupied it by
the permission or the acquiescense of the man who rented the
property from whomever he may have rented it.
page 86 ~ None of that is shown. This evide~ce here, if the
Court please, merely shows- that children were at
a certain place on a certain time and got hurt. That's all it
shows and we ask, sir, that ·the plaintiff has rested and he
has rested v.rithout connecting the defendant to this case, sir,
and we ask that the evidence be stricken as to him, sir.
Mr. Kelly: If the Court please, there '8 nothing under the
law that required Mr. Gayle to own this property to be liable
in this instance. The law is that if he is the landlord, if he
rents it and he undertakes to do something in the apartment
then he must exercise that caution that everybody has to
exercise. Now the testimony is that he rented the apartment
to this lady and she paid the rent to him on her testimony.
She rents from him and he is the landlord. If he undertakes
to do something, it's up to the jury to determine whether be
didn't do it pro'pcrly or not and creates a dangerous condition
then he's responsible. If the Court would like to see law on
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that I'll be glad to show it to him. He could be leasing the
property from one of his corporations or some other corporations. If he's rent~ng to this lady and undertakes to do an
act and someone is injm1ed and it's a result of his negligence
then he's liable.
Mr. Ford: In the first 'place, that is not the evidence here.
The evidence of his witness was that Patterson rented this
·
apartment and that she went to a store, to a place,
page 87 ~ she didn't know who owned it and paid rent. I
assume that she undertook to pay it on behalf of
Patterson but there's no evidence here that she ever rented
anything from· Mr. Gayle as the defendant named in this
motion and we can't speculate as to whether it was the property of J. P. Gayle or J. P. Gayle Supply Company or the
son or the daughter or the wife of Joe P. Gayle Its got to
be shown.
Mr. Kelly: She said it was rented from Mr. Gayle. You
have to take that to be true on the motion to strike.
Mr. Ford: She said she didu 't know who she rented it from.
Court: The evidence before me is this woman has been
occupying this particular flat or apartment since April of
1952 and she was an occupant of it on December 4, 1952 and
that she paid her rent to Mr. Gayle or when he wasn't in there
to his son. That she complained to him when the cold weather
set in that the stove that ,vas in the place wasn't working or
in working order and he said he would send another one up.
It wasn't sent up so she went back and made a second complaint. He said he didn't have one and as soon as he got
one he would send it up and in a few days the man she said
she had seen him driving a truck that she understood belonged
to ]\fr. Gayle, the title of which she .never inspected and the
man who put in a stove in another apartment and the man
who puts in the window glass· when tlw window glass was
broken out, that that man cam~ up there and
page 88 ~ brought the stove, came back later, either the next
day or a day or two later and set the stove up,
made the fire in it. Now, that's certainly established her as
a tenant in the property and establishes ~fr. Gayle as the
man who stood in the position of landlord. Motion to strike
is overruled, den.ied.
Mr.· Ford: ·Note an exception.
Court: All right, bring your jury in. Who clo you ,vant as
a witness?
At this time, the jury returned to the Courtroom and resumed their seats in the jury box.
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Mr. Ford: Charles· Wharten.
CHARLES WHA.RTEN,
,called ~s :a ·witness by the defendant~ being duly .sworn, testi:.fied .as follows :
·

DIRECT EXAMINATION..
.By Mr. :E'ord~

·Q. You are Charles Wb.arten..
A. Yes, sir.
Q. l\fr. KelJ.y summonsed you in tbis case, didii'.t he,, these
EOtber people!
. .
A. I ,didn't receive a summons.
Mr. Kelly: You ~y you .didn '.t receive a summons.?
A. N'O, ·siT.

Q. Charles, were you work1ng for the J. P. Gay.le Supply
Company!

Mr. Kelly: If the Court please, I object to th~ leading
question.
page 89} Mr. Ford: On December 4, 195·27
Mr. Kelly: I think he'.s under a duty lo ·ask him.
who he was working for.
Court-: I tbink the question is leading. Sustain the ob_jection.
Q. Were you ·employed on December 4, 19·52:, :this last
December 7 Were you wol'king 7
A. Yes, sir.
Q. Where were you working t
A. J. P Gayle Supply Company.
~1 --Q. Wbat were your duties Y
A. Sell automobile parts, a-ccessories, tires.
Q. What else?
A. Tha.t's all.
Q. Did you cut any glass T
A. Yes, that came under my head of work too, cutting glass,
-all glass that was used in the job or whatever wa:s ·s-old I had
to cut it.
Q. And where were your duties performed for the most
part?
A. In the shop and in the stock-room behind the -shop.
Q. Had you worked for other pfaces in similar capacity! .
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Charles Whar.ten ..
A. Oh yes, yes,. sir.
Q. WheTe had you-over what period of time· had you:
worked as a stockman and tireman t
page- 90 ~
A. v.\7hen I worked approximately 12 years in
tire work and selling automobile tires and accessories anrl parts right there·.
Q. How long have you lived in this neighborhood; Charles t
A. Since 1942.
Q. How· old are your
A. 39.
Q. Where do you live y·
.
A. 1131-42nd Street. That's in Warwick.
Q. Do you rent or you buying or what y·
A. I rent.
.
Q. You rent. Did you take a stove to a house· on the 300:
block of 27th _Street last DecembeT !
A. Yes, sir. .
Q. Where dia you get tllat stove 1:
A. From I131-42nd Street.
Q. Is that where· you live °l
A. Yes, sir.
Q. Who requested yon to take any· stove to this place· where·
you took itf
A. The lady that was living in the place she asked me on
several occasions passing the shop there, she kept asking me,
why I didn't bring her a stove. She needed a stove. I told
her the first cI1ance I got, tlie first stove I saw I bring one to
her. I went orrt to this piace and I saw tI1is other·
page 91 f stove out there.
Q. Who else if' anyone requested you to take- a:
stove to this lady's house Y
A. Not anyone.
Q. Did Mr. Gay Te ever direct yon fo take any stove to tha f
placef·
A. No·, sir~
Q. Did any of Mr. Gayle's sons who may have been working·
there in the same place you were ever direct you to take· any
stove to this woman's liouse y·
A. No, sir:
Q. Now I wis1i. you wouTd state fo the fury in wlmt manner·
you found out about tllat stove and wliy you took that stove
. to this woman'·s I1ouse¥
A. As· I said before, my job is at the place to cut glass ancl
to sell automobile parts and a:ccessories: and things like. that
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Charles Wharten,
so on the day, a few days before this happened, I had to cut
some glass to go in the apartment down there which is 228whatever the number is down there. Anyway the same as it
is down the place. I go down and get the measurements for
the glass and cut the glass for her. She showed me the condition of the heater; the bowl in her heater was busted and
scared to make a fire in it and asked me to take-make a fire
and I said the first time I saw one I would get lier. She
made a friend of me. Several times, and asked me
page 92 ~ several times passing by when I get a heater. I
told her I hadn 'f got one yet. This day this happened, 1131 I found this heater. I rent a place from Mr. Gayle
myself, 1131 ·and I went out.
Q. Rent<?d ont from whom?
A. Well, not l\fr. Gayle. From !frs. Rhodes. I rented
the place from Mrs. Rhodes. The place belo~g~d to Mrs.
Rhodes.
Q The place you got the heater from belonged to Mrs.
Rhodes1
A. Yes, sir. And I went out there because the people had
moved out of the place and there wasn't any furniture and I
knew they moved out and they tear the furniture. She said
all the furnitme in there belonged to them and I went out to
see what furniture was I needed before I could move in. I
made a list of the things I needed and I look out in the back
and saw the stove and I knew I didn't need it and I had my
own heater and I brought the stove back to heat her place.
Didn't go by the place, and I left the stove up there and I
told her I found the stove for her. She asked me to make a
·
fire and I made the fire and left.
Q. "\Vhat <lid you use 1
A. A little wood and pa.per.
Q. Diel you use anything else in that stove?
A. No, sir, except a match to light it.
Q. Did yon ever inform Mr. Gayle that you were
page 93 r going to get a stove and put in that place f
A. No, sir, because getting the stove to put in
her place wasn't my job. Some times it happens the chance
if I wasn't too busy around and other men were pushed up,
we were sl1ort 9f labor and I would get out and help them on
the outside.
Q. When did 1\fr. Gayle ever know, to your knowledge, that
you had ever brought any stove and put in that woman's
housef
A. After the explosion because I told him it hadn't-after'
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it happened I told him then, "I haven't long ago put a stove
in that house there."
Q. You told him that on that same day?
A. Yes, sir.
Q. That was afterwards?
A. Yes, sir.
Q. You say?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Kelly:
Q. Charles, you weren't summonsed down here because you
wouldn't let anybody catch up with you to try to summons
you?
A. I never tried to serve a summons.
Q. Why did you run from me 1
A. I thought you were a bill collector.
Q. Why did you run directly across the street
page 94 ~ and talk to Mr. Gayle then 1
Mr. Ford: I shall-I object. I don't think-see that it has
anything to do with the evidence he1·e.
Court : I don't think so.
Mr. Kelly: Counsel brought it up and asked him if I
summonsedMr. Ford: I'll tell you now in the presence of the jury,
sirCourt: You asked him-wait a minute. You asked him the
question whether he had been summonsed and he said he
didn't receive any summons. Now, I imagine if the summons
had been issued at the proper time it would have been served.
If you wait ~mtil eight o'clock this morning and summons a
man here for ten o'clock, the fact he doesn't get it is nobody'sMr. Kelly: The Court isn't cognizant of ·whether we attempted to serve it before 9r not.
· Court: I know I'm not. You are undertaking to examine
this man about his failure to talk with you and that's no part
of this case. All ri~ht, I'll let what's in· stand.
Mr. Ford: I might say right here, sir, as long as that has
been said that counsel for the plaintiff knows that when he
acquainted me with his inability to obtain a summons on this
man that 1 got ahold of this man myself and called his office
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Charles JVhruten.
on yesterday and promised him that I would have this man
here available this morning and he lmew it.
}Jage 95 } · Court : Tba t man .is here.
·
Mr. Kelly: If we 're going to argu:e in front of
the jury, I think I'm entitled-I received, written by my secre.tary, a memorandum of Mr. Ford that had on the end, "if
possible."
.
·
Court: All right, let's let it stop right there.
Q. Now Charles, you ·say you work for J. P. Gayle· 'Supply
Company, is that right?
A. Yes, -sir.
Q. When the work is slack some times you go out and work
outside?
A. I give th~m a hand outside some times.
Q. What kind of work do you do when you go out and give
them a hru1d Y
A. Mostly I put in window panes because I cut most of the
·glass myself and lot of men that work on the job can't get
the right measurements and ruin a lot of glass. Most things
I do, go out on the job is put in glass.
Q. Did you go and put glass and window panes in the
brick row on 27th Street?
A. Yes, I put some on a few amounts down there.
Q. Have you ever on any oecasion put a stove in any other
:apartments?
A. I helped put tl1e stove in.. Large stove I had to help carry
the second floor of the apartment I think about two or three
doors below there. I helped a man putting up the stove,
there.
page 96 r Q. Who told you to do that?
A. No one.
Q. You did it on your own?
A. Yes, sir.
Q. WI10 told you to put in the panes of glass that you put
in?
A. No one.
Q. You took that upon yourself!
A. Yes, sir.
Q. How did you know the apartments needed panes?
A. We had work slips stacked on the desk for the men on
the job. No one gives them a direct order. They {lick up a
work slip and something has to be done and they do it.
Q. Who makes out the work slips Y
·
A. Various ones. Some times I make out one myself.
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Person comes iq, something n~ds to be done, I make out tlieslip myself and lay it on th~ desk. Anyone down employed
would do that.
Q. Now these slips are all in on~ pile Y
A. Yes, sir~
Q. Well,. suppose that work was to be done on the building
in which Mr. Gayle has his store, would that slip be put on
that pile!
A. If work had to be done there t
page 97 f Q. Yes.
A. Yes, sir, wonld be on that pile.
Q. If work was to be done on the brick row, would that
slip be put on the pile toot
A.. Yes·, sir.
Q. If work was to be done on the property O"wned by one
of the boys, oue of the SQns of :M:r. Gayle would that be put
on the pile?
A. I don't know. I don't know how nmcb property they
o,vn.. I'm talking about the property right around the store.
I don't go off on my own job. :My work calls me to be confined
close to the store at all times·. ·
Q. The slips would be put there whether it was owned by
Mr. Gayle or his company, wouldn't iU
A. I suppose it wonld.
Q. And on occasion people would come by and ten you of
work that needed to be done and yon would put the slip on
the pile yourself?
4. Somo times I would, yes, sir.
Q. And some times tlley come by and see M:r. Gayle and
he'd put a slip on the pile, is that right 0l
A. I imagine l1e would if they gave him an orcle.r, tell him
work ha<l to be done.
Q. And some times people came by and told one of bis sons:
and he put the slip on the pile, ,vould he notf
page 98

f

Mr. Ford: Tliis line of questioning, unless this:
man knows of his own knowledge, is highly objec;..
tionable Iiearsay.
Court: All right, sir. Overrule the objection. Go ahead..

Q. "'Wbat was your answer? If one of 1J.is sons would be
given an order would he put it on the pile Y
A. I don't know if he would. :ije might put it on the pile·..
I am not sure that be would or wonldn 'L
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Q. Was it normal course of business for the people who
took the orders to just put the slip back on the pile?
A. They would keep it and give it to some workman or
put it on the pile.
Q. Did this lady come by and talk to you and cl-id you put
a slip on the pile f
A. No, I didn't. I was down her place and told me-measuring some window glasses.
Q. You didn't have a slip available. You didn't have a
pile?
·
A. No, sir.
Q. If she told you at the store you would' probably put a
slip on the pile f
lt. Knowing like I did hei: like a friend, I went ahead and
did it for her.
Q. You knew you were going to do it for her. You say you
got this stove from 1131-42nd Street? ·
pag·e 99 ~ A. Yes, sir.
Q. vVho do you pay the rent to on that house?
A. Mrs. Rhodes.
Q. Wl1ere do you pay it 1
A. At the place down there.
Q. At J. P. Gayle?
A. Yes, sir.
Q. Mr. Gayle collects that rent from you?
A. No, sir, Mrs. Rhodes collects from me.
Q. She work in there!
.A... Yes, sir, she's secretary down there.
Q. She any relation to :Mr. Gayle?
.A... I wouldn't' know.
Mr. Ford: Yes, she's a daughter. vVe'll let the record
show it.
,,
Mr. Kelly: She's a daughter of l\fr. Gayle?
l\fr. Ford: Yes, sir, she's the daughter of :M:r. Gayle.

Q. You found this stove out in back of· this house, is that
right?
· A. Yes, sir.
Q. Picked it up in your truck. Who does the truck belong
to, Mr. Wharton?
,
A. I couldn't sa.y for sure who it belonged to.
Q. \Vho tells you where to drive it?
A. N.o, sir, I just drive it.
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~

Q. Who is your boss Y
A. Well, the way I work there I don't have a
boss to work under.
Q. Who do you look to pay you Y
A. I get my pay from J. P. Gayle Supply Company.
Q. Mr. Gayle ever give you any orders T
A. Yes, Mr. Gayle give me orders. Anybody from the corporation give me orders.
Q. Mr. Gayle told you you were fired, do you think you
were firedY
A. Yes, but it wouldn't be necessary to me to tell me be
fired. If anyone told me I was fired, I still believe I was fired.
He wouldn't necessarily have to tell me himself.
Q. Mr. Gayle told you to go down and put a stove in this
apartment you would have gone down and put it in, would you
not?
A. Sure I would.
Q. You say you took this stove up to the apartment on this
particular day and there was an explosion a little while after.
That you told Mr. Gayle that you had put, recently put a
stove in there?
A. That's right, yes, sir.
Q. Now when you took the stqve up there, where did you
hook it up to?
A. One.
page 101 ~- Q. Did you put a flue pipeA. One joiner pipe and elbow and half a joiner
pipe.
Q. That's a flue pipe in the chimney 1
A. Yes, sir.
Q. What kind of stove was it?
A. Ordinary laundry stove.
Q. Did you examine it to see whether there was any water
in the jacket or not?
A. No, sir, I simply examined the grate; the main part I
looked at the body.
·
Q. You examined the grate 1
A. Yes, sir.
Q. Did you examine the holes which the water would go in
and out of the jacket through Y
A. No, sir, I didn't pay any attention to that at all.
Q. Do you know whether they were plugged up or not?
A. I couldn't say definitely ~hether they were or not. After
the explosion they said they were plugged up. I couldn't say
definitely whether they were or not.
page 100
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Charles WJ1rarten..

<Q. You didn't look to .see!
.A. No, sir.
Q. Now when you built this fire,

an you used was paper
and wood?
A. That's all.
;Q. You know whether you used any coal or not J
.A. No, sir, I didn't use any ooal at :all. I just
page 102 } .started the :fire.
·
Q. ·would the :fir.e st-8:rt in there when you
:started it?
A. It was beginning to burn when I left.
Q. Why did you make the fire¥
A. She was laying across the bed and asked me to make it
for her.
.
Q. Do you know who the people who lived in those apartments paid the :rent tot
· ··
Mr. Ford: Objection.
A. No, sir., I don't know. That's not under my heading of
work.
Mr. Ford: Objection, sir.
Court:. I think he can testify if he knows but he said he
didn't know. I overrule the objection and let the ansmr stand.

·Q. Do you know who rents the apartments 1
A. No, sir.
·Q. Don't have any idea?
A. I have an idea but I don't know.
Q. If you didn't know who owned the apartments, John
why would you go down there and do work in them?
Mr. ],ord: Objection, sir. This man testified under his own
interrogation that he worked for the J. P. Gayle Supply Company and if Mr. Gayle told hi!ll to go down there he would.
Now what is he trymg to do, argue the man out of
page 103 } saying that he doesn't go down that?
Court: All right, sir. I overrule the objection.
Read the question back to the witness.
The question was read to the witness.

·

A. Because when I said I didn't know who owned the apartment, I didn't know who owned it; whether J.P. Gayle Supply
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Charles Wharten.
Company or J. P. Gayle himself or his son but I know is part
of the property. Who it belonged to, that's why I said I
couldn't say who owned the property.
Q. You know it belonged to the Gayles·t
A Yes,. sir.
Q. Do you know how long this lady, you say you knew lived
in the apartment, had been living there, John?
A. She was living there when I started working for Gayle-~
I don't know how long she worked there.
Q. She rented that apartment!
A. I don't know whether she rented it or not.
lVIr. Kelly: All right, that's all.
Mr. F()ro: Tlmt's all.
.
Court: Yon mav have a seat back in the Courtroom. ·we
have reached tlle time to adjourn. We 'II adjourn now to come
back at 2 :30. Gentlemen of the jury, we '11 adjourn to come
back at 2 :30. While you have this case under consideration
don't discuss it or permit anyone to discuss it with you. Yon 're
excused until 2 :30.
The Court then recessed at one and reconvened
page 104 ~ at 2 :30 p. m.
Mr. Ford: If the Court please, the defendant
rests and I would like to make a motion.
Court: All rig·ht, sir. Take the jury out.
TJ1e jury then retired to the jury room.
Mr. Ford: If the Court please, I would like to again move
the Court to set-to strike tlle evidence-all of the evidence on
the grounds that the plaintiff has not established tI1e case as
set forth in my original motion at the conclusion of the plaintiff's evidence. There has been no establishment sufficient to
hold this <lefendant liable in my opinion, sir.
Mr. Kelly: If the Court please, the only testimony heforca
the Court a.s to the relationship-as to the relationship between lVIrs. Brown who rented the apartment was tbat it was
tented for her from Mr. G.avle and that he rented to her ancl
8he paid the rent to him and that she requested of him the
repairs tliat were to be clone and I reiterate there's no requirement on the part of tbe plaintiff to prove ownership. All
they have to prove is that Mr. Gayle, as landlord undertook to
do something and he did it and the manner in which he did
it was negligent, he or his agents, and that being the fact in
this {)ase, why there's sufficient evidence, undenied evidence
that the apartment was rented to Mr. Gayle has been presented
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Geneva Brown.
and it appears to me that the motion should not be sustained.
Court: All right, sir. I overrule the motion.
l\fr. Ford: Note an exception. Now, if the
page 105 ~ Court please, returning now to the hypothetical
question put to Chief Garland Powers of the Fire
Department, I again renew my motion to exclude that evidence of that question and that answer on the grounds that
the plaintiff has not established many of the assumptions mad~
in the question; totally failed to put them in this evidence and
therefore I do not believe that the jury should be permitted
to consider the question or the answer. It's an assumption of
facts which have not been proven.
Court: All right, sir. Head that question back to me, will
you Mr. Schneider. The one that we had the controversy, the
hypothetical question.
The question beginning on Page 52, Line 22 and ending _on
Page 53, Line 12 an.d the answer on Page 55, Line 4 through
Line 11, inclusive, were read to the Court.
Court: Tl1e motion to strike that question and answer from
the record and from the consideration of the jury is denied.
Mr. Ford: Note an exception, sir.
Court: Do you gentlemen have any instructions T
Mr. Kelly: I have some rebuttal evidence, if the Court
plea3~.
Court: Rebuttal evidencef
Mr. Kelly: Yes, sir.
Court: All right, sir. Bring the jury in.
The jury returned to the Courtroom and resumed their
sea ts in the jury box.
page 106

~

GENEVA BROWN,
recalled in rebuttal as a witness for the plaintiff,
being duly sworn, testified as follows:

DIRECT EXAMINATION.
Ry Mr. Kelly:
.
.
Q. You are Geneva Brown. You previously testified here,
did vou not 7
A: Ye~, sir.
Q. On the. day of the explosion, do you or do you not know
how the stove was brought to the building in which your apartment is located¥
A. Yes, sir-
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Geneva Brown.
Mr. Ford: Just a minute. That's already been testified.
She already said it.
Mr. Kelly: It has not been testified.
Court: I hold that it is proper rebuttal and I overrule the
objection, sir.

Q. How was it brought there?
. A. It was brought on a wheel barrow.

Q. In a wheel barrow?
A. Yes, sir, it was.
Q. And did this person who brought it-who brought the
wheel barrow?
A. They called the man, ''Charley".
Mr. Kelly: All right, that's all. Answer Mr. Ford's questions.
CROSS EXA1\UNATI0N.
Bv Mr. Ford:
~Q. Where were you Y
A. I was at home.
Q. Upstairs 7
A. Yes, I was.
Q. Did you go downstairs 7
A. No, I didn't, not until the explosion and I went down to
get the child down to her father.
Q. Well, they didn't bring the wheel barrow upstairs?
A. He brought the wheel barrow downstairs and I could
·
seen him by looking out of my window.
Q. You saw .him coming with the wheel barrow?
A. Yes, sir, I seen him coming with the heater.
Q. You seen him coming with the wheel barrow, rolling
down the street with the wheel barrow?
A. Yes, sir, I did.

page 107 ~

Mr. Kelly: That's all.
Court: Now gentlemen, there's another matter I must take
up out of your presence and I imagine it will be some little
while so you may retire to your room again.
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INSTRUCTIONS.

Plaintiif '.s Instruction No. 1 (Refused):
Mr. Ford: Our objection to .it is there _isn't any evidence
here that ties the defendant, Gayle, in with what was done.
The other objection is that I see no reason for the last part
of the-the last sentence of the instruction in this ease.
Mr. Kelly: There certainly is evidence h€rt~ that it was
done by someone who was working for him and who did that
work and on the testimony of his own witness and he said
it was his usual job and he did in tbe natural courseCourt-: What evidence is there that Gayle-read the instruction.
Mr. Kelly: That Gayle or his a.gents or employees.·
Court: Why can't we have an instruction that covers the
facts in this case instead of shooting out a spreader shot when
there isn't any evidence, isn't any evidence Gayle was· ever
there in the apartment or in the building.
Mr. Kelly: I have no objection .to changing if you want to
sayCourt: I'm not going to write it or change it either. I'm
pointing out to you the objection to the instruction. His
objection is the evidence in the case doesn't warrant it and
I'm satisfied that there's no evidence in the case that Gayle
had anything to do with it.
page 109 } Mr. Kelly: If that's the Court's ruling., I ask
to amend it.
Court: I refuse the instruction and give you an opportunity
to amend it.
·
Mr. Kelly: All rig·ht, sir.
Court : Note your exception to the refusal of it.

Plaintilf 's Instruction No.

2 ( Granted)

:

Mr. Ford: We object to that, sir, because the.re isn't any
cevidence here to show anything other than that this man was
employed by and paid by a corporation and not by the defendant: nor is there any evidence here that the corporation whq
emploved Charles Wharten, the man alleged to have installed
the stove, ever acted as an agent for J.P. Gayle in either employing or appointing Charles Wharten in the employment of
J. P. Gayle-to the employment of J. P. Gayle. There's no
evidence here that J. P. G,ayle Supply Company, Incorporated
ever acted as an agent for J .. P. Gayle.
Court: All right, sir. I grant the instruction and note
your exception.
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Plaintiff's bistruction No. 3 ( Granted) :
Mr. Ford: Now we object to that, sfr, because we do not believe that to be the law of master and servant. Master and
servant relationship under this instruction, all that would beall that would have to happen under this instruction,. if the
Court please, is for the master to hire the man and
page 110 ~ then after that the man can go along and say well,.
under this impulse or that and I believe it to bein furtherance of the master's business. and without any instructions from the m~sterCourt: I don't read it that way.
The Court then read the instruction to the attornevs.
Court: Of course, I think that instruction comes ot-it of the
Tri-State Coach case where the operator of the bus got off and
hit the motorist in the nose when they had an argument thereabout who was going to get around the corner first.
Mr. Kelly: The instruction has been subsequently approved.
Court : WellMr. Ford: I certainly have never known a relationship of
principal and agent or master and servant to be so hroad,
particularly master and servant that the servant could go out
on his own impulse or his own emotion and do something
which he believed to be in performance of the master's business.
Court: Didn't that Tri-State Coach case-;-he got out ancl
hit the fellow, as I say, in the nose I believe and they held that
was in furtherance of the master's business.
Mr. Ford: I just can't understand that. If the Court
please, I may say that perhaps the Court in the Tri-State case,
was largely influenced, no doubt was influenced by a line of
cases.
·
Court: I thought you were going to say they
page 111 ~ were influenced by the smallness of the verdicL
They said that practically. The jury g·ave a verdict for $400.00 and after the bus driver had hit tl1e operator
.of the motor vehicle in the nose he lost control of 11i.s car and
ran into a sidewalk and did some $300.00 worth of damnges to
his automobile. They said they didn't think the jury were
misled by tl1e instructions because they didn't nllow but
$400.00 and the damages to the automobile amounted to three
Imnd 1·ed some.
Mr. Ford: Does the Court recall tl10se case·s f I recall onecase in Virginia, I believe it was Virginia. I'm quite surethP.re was a relationship of carrier and passenger and where,
tl1e brake.man I. believe it was hit the passenger in the nose·
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and the Court said that inasmuch as the carrier owed ·him
a very high degree of care that when the brakeman hit the man
in the nose. wby that was a violation of the company's duty
but I don't think, sir, that agency goes so far as to just give
an unbridled discretion in the servant to act upon his own
impulse or his own emotion and without instruction. I think
there must be some relationship here that this man had definite
duties assigned to him by the defendant. This would just
leave the jury to just wander all around anywhere and leaves
the servant to go do as he pleases and binds the master.
Court: All right, sir. I grant the instruction. I'm not too
keen about the language in there but I think it's clear.
Granted and note your exception.
pag·e 112

~

Plaintiff's Instruction No. 4 (Refused):

Mr. Ford: vVe make the same objection as we did to Instruction Number 1, sir, concerning the evidence that no evidence here that l\Ir. Gayle went do,vn there and did anything.
And secondly, there isn't any evidence here that the mere installation of the stoYe creates a dangerous condition. The
instruction is totaUy lacking in conformity with the evidence.
I can install stoves all day long and if that's all that happens,
I haven't created any dangerous condition.
Court: In the first instance, there's no evidence here that
Gayle-that Gayle personally undertook to put the stove in
and that part of it is wrong. Then we get down here to about
six lines from the bottom," and should you further believe that
the installation' '-up above that, '' undertook to install a
laundry stove for heating purposes and that the water pipes
on such stove were plugged". That isn't the evidence.
Mr. Kelly: Probably should read "outlets". I'd ask to
amend it to read "outlets".
Court: I struck out "water pipes" and put in "outlets."
. Mr. Ford: We say the mere installation of a stove of that
kind is not as a matter of law creating a dangerous condition.
Court: Well, I'm g·oing to refuse the instructions for the
reason that it ought to be amended to provide just
page 113 ~ to this man. I '11 give you an opportunity to:
amend it and re-off er it. So we '11 pass on to
five. Refused.
Plaintiff's Instrnct·ion No. 5 (Granted):

Mr. Ford: No objection.
Court : Granted.
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Pla·intijf Instruction No.

6

(Granted):

Mr. Ford: We object to that, sir. There hasn't been any
evidence in this record that there was ever any transfer of
employment.
Mr. Kelly : He testifiedMr. Ford: There is a bare statement here with nothing
else to hook it up, no evidence to support it, sir.
Mr. Kelly: He testified, if the Court please, that he was
employed by J. P. Gayle Supply Company or some corporation, the name of which I'm not sure about, but he also testified that he did work, was under Mr. Gayle's instructions ancl
did work for Mr. Gayle and that he did work down on these
particular apartments from which the evidence shows M:1~s.
Brown rented from Mr. Gayle. Therefore, it would appear
that he is claiming that he wasn't paid by Mr. Gayle but by
someone else but was in someone else's employ. I think the
plaintiff is entitled to an instruction which says though he is
paid by someone else and though he may be in someone else's
-under contract of employment with someone else, if his
work is i::;hifted to another employer .then that employer is
liable. I think there is sufficient law to support
page 114 ~ that.
Court: What evidence have you got here that
he was transferred from one employer to another.
Mr. Kelly: Only his own statement that he worked for J.
P. Gayle Supply Company.
Court: Well, his testimony is that he was employed by the
J.P. Gayle Supply Company and that he took orders .from all
these people and Mrs. Rhodes and Mr. Gayle's son and Mr.
Gayle and that he worked on all the property in that vicinity
belonging to the Gayles and he didn't know who it belonged
to but-the point here, this instruction is all right if the man is
working· for me and I transfer him over to somebody else; I
say to him, because I see Noland Company sign out there,
''you go out there and help out Noland Company today."
That's a11 right. He's over there helping Noland and he does
something in the course or scope of his employment, then
Noland is liable. We don't have the facts in this case there
was any transfer. I think you've got the situation covered
here when vou tell them that in three that the Court instructs
the jury tl1at the defendant is liable for an injury brought
about by the negligence or misconduct of bis agent or employee
while acting within the scope of their employment. The burden
is on you to show that he was an employee and the burden is
on yon to show that he was acting within the scope of his employment.

-J.P. Gayle v. Vernell Hazelwood, an infant, etc.

133

Mr. Kelly: That is true.
Court : At the time this negligence or alleged
neglig·ent act was committed.
Mr. Ke1lv: That's true.
·court: And if you can show he was transferred, if there's
any evidence in here that he was transferred from one employer to another, this instruction is a proper statement of
}he law put I don't think there's any evidence to ·support this
mstruchon.
].\fr. Kelly: The evidence is that he put up., some of the evidence says the stove was-that she requested of Mr. Gayle.
to put up the stove. The man she employed-th-e man she
rented from; and the stove was lJrought down there by this
man to be put in. On that very version of the evidence, then
lie was acting as agent of Mr. Gayle. However, he has testified that he wasn't employed by Mr. Gayle and the reason for
the instruction is to show it is not necessary that he be paid by
Mr. Gayle to act as his agent.
Court: You 're right about that.
Mr. Ford: I think he can argue that. He's got all the
instructions, all the elements, all the elements; every element.
Of course I'd have the right under the same instruction to
:argue that the evidence showed to the contrary but I don't
think that he can single out one phase of it and there isn't any
•evidence there was any transfer. Who did the transferring?
No evidence of that.
pag·e 116 } Court: I think-I think that under the evidence
he might be entitled to this instruction. I am
going to grant it and note your exception.

page 115 }

Plaintiff's lnstructio-n No. 1-A (Gra1ited):

Mr. Kelly: If it please the Court, I'd like to submit this
:amendment to Instruction 1 reading as follows: "The Court
instructs the jury that should you believe that Charles
""\Vharten while acting as agent of the defendant, acting in
ihe scope of his employment, attempted to install the stove
and failed to- ex,ercise ordinary care in so doing then the defendant, Gayle is liable." That would be the same from then
'<>ll out.
Mr. Ford: We object to that because it assumes that he
was the agent in there. Says "while acting'' and if you believe that he was doing so while acting. I think it could well be
,changed so that if you believe that Charles Wbarten was the
agent of the d?fendant, Gayle and did thu.s and so.
Court: I think maybe that ought to be m there.
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Mr. Kelly : Well, all right, "Should you believe that
Charles Wharten' '.
Court :. I think the last sentence ought to come out of there_
'' Care which under certain conditions is sufficient, under other
conditions may not be sufficient; greater caution is demanded
as the circumstances require."
l\fr. Kelly : The instruction has been allowed,,
page 117 ~ if the Court please Y
Court : That might be true; in certain cases, I
would ~ive it but I don't think this is one of them.
Mr. itelly: Yes, sir. Note my exception please ..
Court: Let's hear that.
Mr. Kelly: "The Court instn1cts the jury that should you
believe that Charles Wha.rten was the agent of the defendant
and while acting in the scope of his employment attempted to
install the stove and failed to exercise ordinary care in so
doing then'' in plac~ of "he" "the defendant, Gayle".
Court: Have you any objection to that t
Mr. Ford: Yes, sir, I'm still objecting because the installation of tlu~· stove is not neg·ligen~e. Just the mere installation
of it.. I thi.n=1{ I have a right to argue before this jury that
when this man acted at the request of this woman that he was
not the agent of J.P. Gayle.
Court: I think that's one of the very pertinent issues in
the case.
.
Mr. Ford: Yes, sir, and this ins.tructionCourt : He acted-he acted on his own act as a friend of
her's, he said that he was, and he did it of his own volition
and not in the furtherance of the defendant's business, then of'
course there's no responsibility upon the defendant. I think
that's clear.
·
J\fr. Ford: That's right, but this instruction-no instruc-tion in he-re takes care of that.
page 118 ~ Court: Yes, sir, I think it does.
Mr. Kelly: Is that all right Y I 'II have it typed
up.
Mr~ Ford: I mean by that just the mere· installation is no•t
sufficient, sir. All stoves don't explode merely because .they're
installed.
Court: "Then he is liable for the injury which resulted
.therefrom".
Mr. Ford: From what, from the installation of the stove f
Court : From the defective installation.
. Mr. Ford: Yes, sir. The installation of the stove didn't
hurt this child.
Mr. Kelly: It says he failed to exercise ordinary care in so
doing. That's the whole question ..
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Mr. Ford: In so doing what?
:M:r. K~lly: Attempted to install the stove and failed to exerciseCourt: I struck out the bottom part.
Mr. Kelly: ''The care which under certain conditions''Court: Let's have it typed.
At this time, the instruction was retyped and handed to the
Court.
Mr: Ford: V\7e note the same objection to 1-A in that we
hold-we believe that the mere installation of that
page 119 ~ stove is not negligence.
Court: Now, I've added after ''believe" "fioru
a preponderance of the evidence.'' '' The Court instructs the
jury that should you believe from a preponderance of the evidence that Charles vVharten".
'J:he Court then read the entire instruction aloud.
Court: All right, sir. I gTant it and note your exception.
Plaintiff's Instmcf.ion No. 4-A (Granted):

Mr. Kelly: '' Prior to or during the time he was there"
changing to "Wharton as agent for the defendant, Gayle,
acting within the scope of his employment.''
:Mr. Ford: I think, sir, that you have to make the sameCourt: '' The Court instructs the jury that should you believe from the evidence that the infant plaintiff, Verm~ll Hazelwood was on the premises at 328 B-27th Street in the City of
Newport News on December 4, 1952 and that prior to or during the time that he was there"1fr. Kelly: "Charles Wharten as agent'' I have got here.·
Mr. ],ord: That assumes he was.
Mr. Kelly: '' Should you believe'' is the instruction. That
he was there as agent for Gayle. They got to believe that he
was the agent.
page 120 ~ Mr. Ford: I believe the instruction should
point out like the other one was that they first
must believe that he was the agent. That kind of languag·e
tells the Jury in there that he was, just by being there he was.
Mr. Kelly: Should you believe that Charles vVharten as
ag-cnt .
:Mr. :B,ord: I know that.
Court: Now, let's see. "The Court instructs the jury that
should you believe from the evidence that the infant plaintiff,
Verneli Hazelwood was on the premises at 328 B-27th Street
in the City of Newport News on December 4, 1952 and that
prior to or during the time he was there Charles Wharten was
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the agent of the defendant, Gayle, and if you should further
believe he acted within the scope of his employment, undertook to install the laundry stove for heating purposes and that
the outlets on such stove were plugged and you should further
believe that the installation of such stove ere a ted a dangerous
condition. that the defendant, Gayle or.his agent knew or in the
exercise of reasonable care· should have known that it created
a dangerous condition, and as a result of such dangerous condition there was an explosion and the plaintiff was injured,
then your verdict should be for the plaintiff.''
Mr. Ford: If the Court please, in the light of the factOourt: Let's have these typed up.
page 121 r At this time, the instruction was retyped and
handed to the Court.
The Court read the instruction aloud to the attorneys.
Mr. Ford: We make the same objections to instruction 4-A
as we did to instruction 4 heretofore offered and we make the
further objection that this instruction should be-there should
be incorporated in this instruction or another one a duty upon
Geneva Brown who had the stove in her place, according to
her own evidence for as much as four days, that she had a duty
to see about that stove before she authorized the putting of a
fire in it. t don't believe that the duty is wholly that of the
landlord.
Court: .All right, sir.
Mr. Ford: Where there was an opportunity given her to
inspect. The landlord is not an insurer.
Court: All right, I grant it and note your exception.
Mr. Ford: Then will the Court entertain a separate instruction to that effect?
Court : Yes, sir, after you finish-after we finish these.

Defendant's Instruction" A"-( Granted):
Mr. Kelly: I have no objection.
Court : Granted.

I

-;

r:

Defendant's Instru,ction "B"-(Granted):
page 122

Mr. Kelly: I object to the ·word "convincing"
the Court please. All I'm supposed to do if?
preponderate. I think counsel over-emphasized

r if
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:my duty .by putting in convincing, and preponderating the
.evidence.
Mr. Ford: It has heen used time without number and I
,tbink preponderating the evidence means convincing evidence.
Court= I think the burden is by a preponderance. I struck
,out the "convincing" and leave "you are further instructed
that the burden of proof is upon the plaintiff to prove .by prej)onderating -evide~ce '' and note your exception.
l\fr. Ford: Exception..
Defendant~s Instruction" O''-.(Granted):

Court : I struck out ''convincing'' to be consistent.
.
Mr. Kelly: If the Court please, I object to the provisinn.
IQf line four that Wharten was acting under the direction of
the defendant within the scope of his employment. AU its
:got to do is within the scope of his employment. ""Under
direction'' is only one of the qualities acting with _an employer
:agent relationship. .An employee could be in a position where
he was subject to very little besides being hired and fired and
yet be an agent. Direction would indicate that ·be'd have to
,direct him.where to put it and how to p"qt it.
Mr. Ford: That can be argued but I think as a matter of
lawCourt: I'm going to grant ~he instruction if that's the only
exception. Granted· and note your exception.
page 123} Mr. Kelly: All right, sir.
JJefendant's Instruction

u

D"-{ Granted)!

Court: Granted. ·
Mr. Ford: May I say at this time, in the light of the instruction granted about the installation of the stove, that I
believe that we 're entitled to an instruction along these lines.
May I read it, if the Court please 7
Court: All right, what have you got, Mr. Ford?
Mr. Ford: The Court instructs the jury that if you believe
from the evidence that Charles Whar'ten built the fire in the
-stove and at that time he was either acting on his own accord·
or as agent for Geneva Brown and not as the agent of the
defendant, then your verdict should .be for the defendant.
Mr. Kelly: I object to that. I don't think the building of
the fire is what the negligence is. It is putting in the stove in
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such a condition that it would explode was the negligence..
Suppose they put in the stove and he had gone off and Geneva
Brown built the fire and this child was injured 1 vVasn 't the
negligence the direct and proximate result of putting in the
stove with the plugged up outlet!
Mr. Ford: Some duty on GeneYa Brown.,
Mr. Kelly: This isn't Geneva Brown here. This is an
infant.
Court: I don't think it makes any difference who lit thefire. I think if Geneva Brown had lit the firepage 124} Mr. Ford: After she had an opportunity to,
inspect it, sir.
Court:. Yes, sir.
Mr. Ford: In her home as it was stated by her own witness
for three or four days. before its installation.
Coud :. Yes, sir. . .
Mr. Ford: · That's what her own witness said, her own
daughter~
. ··
Court: That's· tme. I refuse that instruction.
Mr~ Ford : Nate an exception.
Court: I'm willing to give you an instruction, if you arewilling-to give you the instruction that if the jury believes.
from the evidence that this stove was installed by this man
on his own accord, or at the instance of Brown and- not at the·
instance of the defendant1 Gayle, then they should find for
theMr. Ford: Yes, sir, I'll be glad to offer one of that kindr
Court: All right, sir, because his testimony is that certainly
it would indicate it was a personal transaction between him
and her and if it was that and it wasn't done at the instance or
furtherance of his employer's- busines then the employer is not
liable for it~
Defe'llrla1nt'rs Instruction "E,.,,-(Granted') :-

page 125

~

C'ourt: I think that's. all right. Any objection
to that, sir Y
Mr. Kelly:- No, sir.

At thls time, the instruction was retyped and handed to the·
Court.
The Court then read the instruction to botlI counseI.
Mr. Kelly: I object to that, if the Court please, in the recording of it. Fundamentally that's good law .but all three:
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of these things can be true and the defendant be liable. He
could have installed it with his own initiative and at her request and if that was in the scope of his employment then the
defendant would be liable and I don't think it properly sets
forth that fact. If his duty is to do just what he did, then
is to do work when requested by the tenants a~d then he
would do just what he said here and the defendant ,v-ould be
liable.
Court: All right, sir. I grant it and note your exception.

Defendant's Instruction" }"'-(Refused):
Mr. Ford: I would like, sir, in the absence of an addition
to Instruction- 4-A, I would like to offer an instruction to the
effect that if the jury Lelieve that this stove was in this apartment for as much as four days that it then became the duty
of this woman to inspect that stove and she became liable if
she put a fire in there or authorized one to be put in there
without having done so becauseCourt: I don't think that would be-I think
page 126 ~ that would be just confusing the issue but if you
want to get the record in shape, if you want it, I
refuse such a suggestion for such an instruction; but I don't
think your asking me if I would· entertain that and saying I
wouldn't, I don't. think that puts you where you may want to
be so if you. want to write out an instnrntion and tender it
and let me pass o.n it, I'll do that, sir.
At this time, the instruction was typed and handed to the
Court.
Mr. Kelly: I object to that, if the Court please. "\Ve argued
this once I believe. As I understand the instruction he is
passing any negligence which he feels Geneva Brown ought
to have done on to a four year old infant. He says it's possible that Geneva was contributorily negligent so we charge
that to the plaintiff in this cause. I don't see the relationship
at all. The negligent, dangerous act claimed, on the part of
the defendant, was the putting of the stove in there and if he
put it in there and this child was injured, the direct proximate cause is the negligence of putting it in there in that condition.
Mr. Ford: If the Court please, that just makes the landlord
an insurer and he is not an insurer. There is a duty on the
tenant to her invitees. If this was an apparent danger such
as these plugs in this stove, that's what they said and she
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had the stove in her place and under her control,
according to her own daughter for a period of four
years-days, then we say in this instruction that
it became her duty to discover any danger before she used it
and if she did not discover it and should have done so, and
then she caused the fire to be built in there under those circumstances, ~ven though the defendant may have been negligent to begin with, the proximate cause of the injury was the
failure of the tenant to perform her duties to her invitees.
Court: All right, sir. I refuse the instruction and note
your exception.
Mr. Ford: Note an exception.
page 127

~

The jury then returned to the Courtroom· and resumed
their seats in the jury box.
Court: Now gentlemen of the jury, we have reached the
place in the trial of this .case where it's my duty to instruct
you gentlemen with respect to the verdict and with respect
to the law that shall govern you in consideration of this case.
First, in respect to your verdict, you will write your verdict
on a sheet of paper that the Clerk will give you for that
purpose. If after consideration of the evidence in this case
you are satisfied from the instructions of the Court and by
a preponderance of the evidence that the plaintiff is entitled
to recover, then your verdict would be for the ·plaintiff and
the form of your verdict would be, "vVe, the jury, find for the
·
plaintiff" and when you do that you shall go
page 128 ~ further and assess his damages in the amount you
feel is fair and just under the evidence in this
case and one of you gentlemen sign it as foreman. So in the
event you find for the plaintiff you must go further and fix
the amount of damages you feel the plaintiff is entitled
to recover. In the event you find for the plaintiff, your verdict will be, ''We, the jury find for the plaintiff and assess
his damages" and one of you gentlemen sign it as foreman.
If, on the other hand you are not satisfied from a preponderance of the evidence and the instructions given by the Coui:t
in this case, and that the plaintiff is not entitled to recover
then .in that event you will find for the defendant and your
verdict shall be, "We, the jury, find for the defern;lant" and
one of you gentlemen sign as foreman. The following is the
la,,T that shall govern you gentlemen in the consideration of
this case.
The Court then read the instructions to the jury.
Mr. Kelly then presented his opening argument to the jury.
Mr. Ford then presented his argument to the jury.
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Mr. Kelly then presented his closing argument to the jury
which included the following:
.

. Mr. Kelly:· How long would she have to live in there and
J>ay him rent before she got to. be his tenant. Would he admit in '20 years -of paying rent ta him tha:t she was the tenaD:tT
Has nothing to do with it, gentlemen. No question here who
owns it. vVhat hepag.e 129} Mr. F-ord·: I cannot answer-there isn't any
evidence here of ownership and he can ~t argue
±bat he owned it.
·
Mr. Kelly: I'm not arguing he owned it.
Mr. Ford: You said no question about the fact 'that he
,owned it. That's what you said.
Mr. Kelly: If I said that I'm sorry. I did not mean to
:say that.
Court: All right, sir.
Mr. Ford: No evidence and the contrary to what you say,
sir. T11ere's no evidence here that thisMr. Ifelly: I'll ask the Court to in~truct l\fr. Fll>rd he .already argued.
Court: All right. Go ahead.
Mr. Kellv: I don't think I said he owned it.. I said to
you it doesn't make a bit of difference whether he owned it or
not.
Mr. Kelly then continued his argument which included the
following:
Mr. Kelly: So long· as it is undenied, gentlemen, you '11 have
io take it for being the facts in this case ; as Mr. Ford says,
uncontradicted. It certainly has not been contradicted by
l1im.
Mr. Ford: If the Court please, I must interrupt, sir. I
,cannotMr. Kelly: I object of course.
page 130 } Court : All right.
Mr. Ford: I-have no reply but Mr. Kelly is
telling the jury that Geneva Brown testified she rented this
property when she also~when she actually testified a man by
the name of Patterson, her half brother rented this property.
Court : The jury heard the evidence and they are the determiners of the facts in the case. What is facts are entirely up to them. All right, sir. The argument is proper.
Go ahead.
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Mr. Kelly then completed his closing argument to the jury..

Court : All right, take the jury out and you gentlemen retire and consider your verdict.
The jury retired to consider its verdict and returned with
the· f ollowi.ng verdict :
'' We, the jury, find for the plaintiff in the amount of $15,000.00 ..
(S) F. M. BALLENTINE,
Foreman.''"

Court:: All right, gentlemen, your verdict is in proper
shape. You ge:n,tlemen are e..xcuscd until Tuesday,. November
third rl ten o ~clock.
At this time, the jury left the Courtroom.
Mr: Ford : Now, if the Court pleas-e we move to set aside·
the veTdict of' the jury as being contrary to the law and the·
evidence, for the admissibility of evidence which was inadmissible, and for· the misdirection of evidencepage 131 ~ misdirection of the jury. Strike out evidence.
And for- the failure to admit evidence on behalf of
the defendant which sI1ould have been admitted.
Court: All rigI1t, s-ir. I think I'm as prepa1?ed to pass on
that now as I would be later OJI so I 'II-I think that the issuein tlie case was submitted to the jury. It was a question of
fact and they passed on it and I overrule tile motion and direct
that judgment be entered up in accordance with the ve-rdict
of the jury and note your exception.
Mr. Ford: Note an exception.
The Court then adjourned at 6" :00 p. m.

Have seen~
HERBERT·v. KELLY, Atty for Vernen
Hazelwood, and infant, etc.
Dec. 24, 1953.

LEE FORD, Atty for Josiah P~ Gayle'..
Dec. 241 19"53.
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JUDGE'S CERTIFICATE.

I, Frank A. Kearney, Judge of the 'Circuit Court of the
City of Newport News, Virginia, who presided over the foregoing trial in the case of .Vernell Hazelwood, an infant who
sues by J olm Hazelwood, his father and next friend v. Josiah
P. Gayle, tried in said Court in Newport News, Virginia, on
October 29, 1953, do certify that the foregoing is a true and
correct report of all the evidence, together with all motions,
objections, and exceptions on the part of the respective parties, the action of the Court in respect thereto, all exhibits
and all other incidents and exceptions of the respective parties
as herein 'set forth. .
·
I do further ·certify that the attorney for the plaintiff had
reasonable notice, in writing, given by counsel for the defendant, of the time and place when the foregoing report of the
testhnony, instructions and exceptions of the trial would be
tendered and presented to the undersigned for signature and
authentication, and that the said report was presented to me
on the 24th day of December, 1953, within less than sixty
days after the entry o~ final judgment in said cause.
Given under my hand this 31st clay of December, 1953.
FRANK A. KEARNEY,
Judge of the Circuit Court of
the City of Newport News, Va .
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•

A Copy-Teste :
I
.._____._.

H. G. TURNER, Clerk.
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