IN THE

:. Supreme Court of Appeals of Virginia

.!

AT RICHMOND

Record No. 4891
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 23rd day of April, 1958.

.

T. E. RITTER CORPORATION,

Plaintiff in Error,

against

LIVY H. ROSE, ET AL.,

Defendan~~~ Error.

From the Circuit Court of the City of Portsmouth

Upon the petition of T. E. Ritter Corporation a writ of
error and sitpersedeas is awarded it to a judgment rendered
by the Circuit Court of the City of Portsmouth on the 14th
day of November, 1957, in a c,ertain motion for judgment
then therein depending wherein Livy H. Rose was plaintiff
and the petitioner and others were defendants; upon the
petitioner, or some one for it, entering into bond with sufficient security before the clerk of the said Circuit Court in
the penalty of seventeen thousand dollars, with condition as
the law directs.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4892

VIRGINIA:
In the Supreme Court of Appeals held at the ,Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 23rd day of April, 1958.
SEABOARD AIR LINE RAILROAD,

Plaintiff in Error,

again.st

LIVY H. ROSE, ET AL.,

Defendants in Error.

From the Circuit Court of the City of Portsmouth

Upon the petition of Seaboard Air Line Railroad, a corporation, a ·writ of error and supe-rsedeas is awarded it to a
judgment rendered by the Circuit Court of the City of Portsmouth on the 14th day of November, 1957, in a ce.rtain motion
for judgment then therein dep~nding wherein Livy H. Rose
was plaintiff and T. E. Ritter Corporation, the petitioner and
another were defendants; upon the petitioner, or some one
for it, entering into bond with sufficient security before the
clerk of the said Circuit Court in the penalty of seventeen
thousand dollars, with condition as the law directs.
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MOTION FOR JUDGMENT.
Livy H. Rose, plaintiff, hereby moves the Court for judgment against T. E. Ritter Corporation, Clint H. Lawson, Inc.,
and the Seaboard Airline Railroad, a Virginia Corporation,
in the amount of Fifteen Thousand $15,000.00 Dollars due the
undersigned from the said defendants for this, to-wit:
1. That on or about the 28th of April, 19~6 the undersigned, an express messenger of the Railway Express Company, was travelling in a Railway Express Agency car which
was being drawn by the locomotive and as a part of a train
being operated ·by the Sea,board Airline Railroad, a Virginia
Corporation, on and along the right of way of the Seaboard
Airline Railroad in an easterly direction at or near the intersection of Route 17A, otherwise known as the
page 2 } Hamilton Avenue Bypass, and the said railroad
.
tracks; that at the same time and place the said
T. E·. Ritter Corporation and Clint H. Lawson, Inc., owned,
operated and controlled a certain piece of heavy :equipment
known as an Euclid model S-12, used as an earth moving
machine;
2. As· a result of the negligence of each and all of the
abov.e-mentioned defendants, the locomotive pulling the train
of the defendant, Seaboard Airline Railroad, was caused to
collide with the earth moving machine of the aforesaid defendants;
3. That as a result of the negligence of the defendants
aforesaid, your plaintiff was caused to suff,er serious, painful and permanent injuries to his person, which injuries
caused, and will in the future cause, the :expenditure of large
sums of money for hospital, physicians and· other medical
care and treatment; and did ·cause the undersigned to lose,
and will in the future cause the loss of, time from his gainful
employment; and did cause the undersigned to suffer great
pain and suffering and will in the future cause same.

LIVY H. ROSE,
By JAMES N. GARRETT, p. q.
Filed in the Clerk's Office the 11th day of Feb., 1957.
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Teste:
K. A. BAIN, JR., Clerk
DORIS V. MAYAR, D. C.

•
page 33 ~
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INSTRUCTION P-9.

The court instructs the jury that if you believe from a
preponderance of the evidence that the accident was proximately caused by the concurring negligence of all of the
defendants, then you should find a ver~ct in favor of the
plaintiff, even though you may believe that some of the defendants were more negligent than the others.

G. 6-18-57.
F. E. K.

E-x. noted by R.
page 34}

IN·STRUCTION P-10.

The Court instructs the jury that if you believe from a
preponderance of the evidence that the defendant, T. E.
Ritter Company, Inc., assumed the duty and obligation of
seeing to it that the Railroad right of way was protected by a
flagman during the movement of heavy equipment, and if you
further believe that the said T. E. Ritter Company, J:nc.,
failed to perform said duty or obligation, and that such
failure was a proximate cause of the accident in the instant
case, then you should find a verdict in favor of the plaintiff
against the said T. E. Ritter Company, Inc.

G. 6-18-57.
F. E. K.

Ex. noted by R.

•
page 39}
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INSTRUCTION R-3.

The Court instructs the Jury that if you beilieve from the
evidence that the defendant, T. E. Ritter Corporation neither
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owned, operated, nor co.ntrolled the earth scraper involved
in the accident, then the negligence, if any, of the operator
of the earth scraper can not be imputed to the T. E. Ritter
Corporation and they can not be legally liable for such
negligence.

R. 6-18-57.
F. E. K.

Ex. noted.
page 40}

INSTRUCTION R-4.

The Court instructs the jury that if you believe from the
evidence that the letters of December 19, 1955 and January
19, 1956, from T. E. Ritter Corporation to the Seaboard
Airline Railroad notifying the railroad that the crossing
would be used beginning March 1, 1956, put the railroad on
notice that heavy equipment would be moving over the crossing, then there is no negligence on the part of T. E·. Ritter
Corporation in regard to notice.

R. 6-18-57.
F.E.K.
Ex. noted by R.

•

•

•

•

•

•

•

•

•

•

page 49}

ORDER AND JUDGMENT.
THIS DAY came the plaintiff and the defendants by their
respective attorneys, and the Court having maturely considered the motions heretofore submitted by each of the
respective defendants to set aside the jury''s verdict and
enter final judgment for each defendant or in the alternative
award each defendant a new trial, is now of the opinion that
each motion should be overruled;
.~
WHEREFORE, it is considered by the Court that each
motion to set aside the jury's verdict be, and each is hereby

T. E. Ritter Corporation v. Livy H. Rose, et al.

5

overruled, an.d that the plaintiff, Liv·ey H. Rose recover of
the defendants, T. E. Ritter Corporation, C. H. Lawson, In;.
corporated, and Seaboard Air Line Railroad Company the
sum of Fifteen Thousand ($15,000.00) Dollars in accordance
with the jury's verdict, with interest thereon from the 18th
day of June, 1957, the date said verdict was rendered, ·as
well as his costs in this behalf exp.ended; to which action of
the Court, the defendants T. E. Ritter Corporation, C. H.
Lawson, Incorporated, and Seaboard Air Line Railroad Company by their respective counsel duly objected and excepted,
and on motion of each defendant execution of said judgment
is suspended for sixty days from this day, provided that each
def.endant shall enter into a suspending bond in the penalty
of Seventeen Thousand ($17,000.00) Dollars, with good security to be approved by the Clerk of this Court and conditioned according to law.
Enter 11-14-57.
F.E.K.
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page 51 ~

NOTICE OF APPEAL.
The defendant, T. E. Ritte1~ Corporation, here.by gives notice of its intention to apply to The Supreme Court of Appeals of Virginia for a writ of error and supersedeas to a
judgment heretofore- entered by the Court in favor of the
plaintiff.
·
ASSIGNMENTS OF ERROR.
1. The Court erred in overruling this defendant's motion
to strike the plaintiff's evidence as to the defendant T. E.
"' Ritter Corporation at the conclusion of the plaintiff's evi·
dence.
2. The Court erred in overruling this defendant's motion
to strike the plaintiff's evidence as to the defendant T. E.
Ritter Corporation a.t the· conclusion of all the evidence.
3. The Court erred in granting instruction P9 on behalf
of the plaintiff.
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4. The Court erred in granting instruction PlO on behalf
of the plaintiff.
.
5. The Court erred in refusing instruction R3 o:ffered by
the defendant T. E. Ritter Corporation.
6. The Court erred in refusing instruction R4
page 52 ~ as originally offered by the defendant T. E. Ritter Corporation.
7. The Court erred in permitting improper argument to
the jury by the attorney for the defendant, C. H. Lawson,
Incorporated, in his closing argument to the jury.
8. The Court erred in overruling this defendant's motion
to set aside the jury verdict and enter final judgment for
T. E. Ritter Corporation.
9. The Court erred in overruling this defendant's motion
to set aside the jury v~rdict and award a new trial to T. E.
Ritter Corporation.
10. The Court erred in entering judgment for the plaintiff
against the defendant T. E. Ritter Corporation.
T. E. RITTER CORPO:RATION
By SPENCER GILL
Of Counsel.
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page 56 ~

NOTICE OF APPEAL.
The defendant, C. H. Lawson, Incorporated, hereby gives
notice of its intention to apply to The Supreme Court of
Appeals of Virginia for a writ· of error and supersedeas
to a judgment heretofore entered by the Court in favor of
the plaintiff and against this ·defendant.
ASSIGNMENTS OF ERROR.
1. The Court erred in overruling this defendant's motion
to strike the plaintiff's evidence as to this defendant at the
conclusion of the plaintiff's evidence.
2. The Court erred in overruling this defendant's motion
to strike the plaintiff's evidence as to this defendant at the
conclusion ,of all the evidence.
3. The Court erred in overruling this defendant's motion

T. E. Ritter Corporation v. Livy H. Rose, et al.

7

to set aside the jury verdict and enter final judgment for this
defendant.
4. The· Court erred in overruling this defendant's motion
to set aside the jury verdict and award a new trial to this
defendant.
5. The Court erred in entering judgment for the plaintiff
against this defendant.
C.H. LAWSON, INCORPORATED
By E. L. RYAN, JR.
Of Counsel.

page 60

•

•

•

•

•

•

•

•

•

•

~

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To: Kenneth A. Bain, Jr., Clerk of Said Court James N.
Garrett, Attorney for Livy H. Rose, E. L. Ryan, Jr., Attorney for Clint H. Lawson, Incorporated, and Spencer H.
Gill, Attorney for T. E. Ritter Corporation.
NOTICE is hereby given that the undersigned will apply
to the Supreme Court of Appeals of Virginia for a writ of
error with s1ipersedeas to the final judgment entered herein
by the court on November 14, 1957, in favor of Livy H.
Rose and against T. E. Ritter Corporation, Clint H. Lawson,
Incorporated and the undersigned, Seaboard Air Line Railroad, and further, the undersigned, Seaboard Air Line Railroad, gives the following as the assignments of error that
will be relied upon by it on appeal:
1. The trial court erred in overruling defendant's, Seaboard Air Line Railroad's, motion to strike the plaintiff's
evidence at the conclusion of Railroad's evidence.
2. The trial court erred in overruling defendant's, Seaboard Air Line Railroad, to strike the plaintiff's evidence
at the conclusion of all the testimony.
3. The trial court erred in overruling defendant's motion
to set aside the verdict for the plaintiff and enter final judgment for the defendant, Seaboard Air Line Railroad.
4. The trial court ,erred in overruling defendant's, Seaboard Air Line Railroad, motion to set aside the jury verdict
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Levy H. Rose.
and to award a new trial to Seaboard Air Line
Railroad.
5. The trial court erred in ent~ring final judgment for the plaintiff on the jury v,erdict against Seaboard
Air Line Railroad.
page 61

~

•.

SEABOARD AIR LINE RAILROAD
By JOHN A. MacKENZIE
Of Counsel.
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page 15 ~

•

LEVY H. ROSE,
the plaintiff, having been first duly sworn, testified as
follows:

page 22

•
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CROSS EXAMINATION.
By Mr. Ryan:
Q. Mr. Rose, where did you say the train made up T At
Norlina?
A. Yes. We have part of the equipment come in on the
train from the South. That is the terminal for this particular train is Norlina.
Q. Had you made that train a number of times before?
A. Yes.
Q. It was a regular run of yours?
A. Regular run for me.
Q. Mr. Rose, isn't it a fact that that train was due in the
Portsmouth station at 8 :30 in the morning? Wasn't iU
A. I think it was at that time. It is different now.
Q. And the accident happened, you say, about 9 :15 or
9 :30. That train was running 45 minutes to a.n hour . late,
wasn't itt

T. E. Ritter Corporation v. Livy H. Rose, et al.
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Harry F. Kelly.
A. Somewhere around there.
Q. Around 45 minutes to an hour, running late,
and before the accident occurred as you were
coming in did you hear. the diesel exhaust on the engine
pulling hard 1
A. I didn't pay any attention to it. .
Q. Like it had its speed up I Could you see out of the
windows of the baggage car?
A. Oh, if I tried but I wasn't looking out.
Q. You have ridden trains for many, many years, haven't
you?
A. About forty some.
Q. Forty some yea.rs. And could you give us any idea,
just prior to the accident or say back where you hit the city
limits, did you have any feeling of what the speed of that
train was there?
A. Pardon me. I don't believe-page 23 ~

Mr. MacKenzie: Now, Your HonorMr. Ryan·: Let me cl1ange it this way.
By Mr. Ryan :
Q. Do you have anything that you can base a reasonable
estimate on as to what you thought the train was traveling,
about that point?
A. I don't think that would be worth anything to you.
I don't know the speed.
Q. You do not. I sec. But she was almost an hour late,
running late?
page 24 ~ A. We were late getting there.

•

•

•

•

•

HARRY F. KELLY,
called by the plaintiff as an advers-e witness, and having been
first duly sworn, testified as follows :
Examined by Mr. Garrett:
Q. Mr. Kelly, would you please state your name?
A. Harry Frank Kelly.
Q. ,,There do you reside T
A. Where do I live Y
Q. Yes, sir.
A. Norlina, North Carolina.
Q. Are you employed by the Seaboard Airline Railroad 7
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A. Yes, sir.
Q. In what capacity were you so employed on
page 25 ~ April 28, 1956 Y
A. Engineer, locomotive engineer.
Q. Were you engineer of the locomotive that was involved
in the accident on the 28th of April with this dirt moving
machine?
A. Yes, sir.
Q. Was there anybody in the cab with you at the time,
Mr. Kelly?
A. Mr. Brown, fireman.
Q. Will you please state what speed y;ou were traveling
as you approached the scene of this accident immediately
prior to the accident Y
A. Between 45; I had just reduced speed, applied the
brakes going in to the Belt Line, which is a 20-mile limit;
leaving a 45 and going into 20-mile down at the Belt Line.
Q. Well, how fast would you estimate you were traveling
before you applied your brakes, just before the impact T
. A. About 45, right in theN.
Q. Is there a speedometer in the locomotiveA. Yes, sir. ·
Q. --to indicate your speed. Now, as you approached
the scene of this accident, looking from the scene west, the
direction from which you were coming, is that a straightaway
or a curve?
A. Streight.
Q. Could you give us some estimate of about
page 26 ~ how far it is a straightaway west from the point
of the accident Y
A. About a mile.
Q. Was the weather clear?
A. Yes, sir.
Q. As you approached the scene of this accident, did you
see some work going on in that neighborhood?
A. No, sir.
Q. Well, had you not passed there previous to this time,
when the work was going on T
A. No, sir, I hadn't been there.
Q. That had been your first trip in, since the construction started T
A. No, sir. I don't know when the construction started but
that was barricaded. There wasn't any work being done
there that I knew of.
Q. Well, had you passed there the _preceding day-
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Harry F. Kelly .

.A. Yes, sir.
Q. -or day before T
A.. Yes, sir.
Q. Now, as you approached the scene of this accident, will
you tell us when you first saw this dirt mover?
.A. Two or three hundred feet before I got there he drove
right up on it.
Q. Which side of the track did he come up on, from your
left or right f
page 27 ~ A. From my left going to the right.
Q. Did you see it make any passes before that
time, come up and come back or did it just drive up on the
track?
A. Drove up on the track.
Q. Was it near the track any length of time before it
actually moved up on the track¥ Could you see it? Was it
in clear view of you?
A. I-between that oil company and the track I reckon
·it is ten or fifteen feet of space there; but when I saw him,
he just was driving right up on it. Already, I already had
the brakes on for reducing speed and-just drove right up
on it; nothing I could do. I just shot it and hit him.
Q·. When you struck thet tractor or the dirt mover, what
happened to the locomotive?
A. It went down there, the ladder track there, storage track
down the lead or what you call a ladder track; broke loose
from the train, went on down the track.
Q. Did the locomotive stay upright or did it turn 7
A. Well, when it went in the pass track it knocked me off
the seat, I reckon, like that; I couldn't see any more until
it stopped.
Q. Did the locomotive move, turn over?
A. No, sir.
Q. Did not Y Remained upright 1
A. Remained upright.
page 28 ~ Q. Did you give any sounds, any whistle or
signal of any kind?
A. Yes, sir. I always, I turn the whistle on about the 5
milepost because it is a bad crossing up there, kind of a
blind crossing and I never turned it off any more until I got
to the station and I blow for for every crossing there is in
there.
Q. Approximately how far would you say the locomotive
trave11ed after it struck this dirt machine f ·
A. I reckon three or four hundred feet.
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Harry F. Kelly.
Q. And you applied your brakes three or four hundred
feet before vou struck it?
A. No. "
Q. About when did you get your brames on?
A. 150, 200 feet.
Q. You were 200 feet when you applied your brakes?
A. That is when I saw him and I (witness demonstrating
with hands) applied the brakes, hit him practically near
about the same time. There wouldn't be much difference.
Q. You say you saw him at 200 feet and you applied your
brakes and hit him at the same time?
A. No. You wouldn't hardly hit him at the same time.
It wouldn't be but a few seconds.
Q. Did you lock your brakes? Were your wheels skidding?
A. I don't know. I put them in emergency.
page 29 ~ That is all I know. Whether it skid or not I
don't know. It knocked me off the seat when it
went in the ladder track. It is a storage track up there.
Q. Did you see Mr. Rose after the accident there, anywhere?
A. Not to know who he was. I saw a gentleman laying on
the stretcher there when I left, got from the engine, came
back up, and it was such a crowd around there I didn't try to
ge.t near to him, didn't know who it was, didn't have any
idea.
Mr. Garrett: Gentlem~n, you may inquire.

CROSS EXAMINATION.
By Mr. Gill:
Q. Now, Mr. Kelly, as I understand it, you have a speedometer in the engineA. Yes, sir.
Q. -cab?
A. Yes, sir.
Q. And you were going from a 45-mile zone to a 20-mile
zone, you said?
A. A warning sign for the 20-mile over the Belt Line
which was about three-quarters of a mile or half a mile or
something like that.
Q. The warning sign to which you iiefer would be west
of the point of this accident, is that correct? You were head-
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Harry F. Kelly.
ing east towards Portsmouth Y
A. Well, we call it north ,and south.
Q. Call it north and south Y
A. Yes, north and south.
Q. This warning sign I expect would have the figure
20 on it, is that it?
A. ·we were-I can't hear very good. If I don't understand you-

page 30 ~

l\fr.
Mr.
Mr.
Mr.

MacKenzie: Talk a little louder, please.
Gill : Better tl1an that, I will move over here.
Garrett: Sit here if you want to.
Gill: That is all right; I can stand here.

By Mr. Gill:
Q'. This sign to which you are referring is a diamondshaped sign with the figure 20 on it Y
A. Yes, sir.
Q. And you had come to that and were applying your
brakes to slow down to 20 miles an hour?
A. Yes, sir.
Q. That is what you were doing Y
A. Yes, sir.
Q. And you were going at that time approximately 45
miles per hour?
A. Right.
Q. I see. And you were on a straight track with a clear
view down to the scene of this accident?
page 31 ~ A. Yes, sir.
Q. And you did not see the dirt mover until you
wer.e 200 or 300 feet away?
A. Something like that.
Q. All right, sir. That is all I have.

By 1\fr. R.van:
·Q. Mr. i<:elly, this diamond-shaped sign was on your righthand side as you were going into Portsmouth Y
A. Yes, sir.
Q. And that is located about 400 or 500 feet west of the
crossing where the accident happened, isn't it Y
A. Yes, sir.
Q. You had the warning about 500 feet before you got
clown to Hamilton Avenue where the accident happened Y
A. Yes, sir.
Q. You knerw, of course, that the Highway Department
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Harry F. Kelly.

had been working on the Hamilton Avenue overpass for
several weeks or months, haem 't they Y
A. No, sir, I didn't lmow anything about it.
Q. You had never made this run before T
A. Made it eviery day from the 21st up until then.
Q. Every day from the 21st of April up to the accident Y
A. Yes, sir.
Q. You came in every morning on that 8 :30 train or the
one due in at 8 :30 Y
page 32 ~ A. Yes, sir.
Q. Did you s·ee that the barricades had been removed for a whole week?
.A. Hadn't been moved that I noticed.
Q. You didn't notice or you don't know or you say they
hadn't been removed?
.A. They hadn't been moved as I know; not when I passed
there.
Q. Did you look for the barricades every time you passed Y
A. Don't look for, but you naturally see them because
you know they are there. They have been there all the
time.
Q. Here is my point. If it should be shown that the barricades had been removed for over a week, would you be in
a position to contradict that Y
.A. If they had been I would have seen them, yes, sir.
Q. You don't remember whether you saw them or not?
A. I know it wasn't the day before, I know.
Q. Now, Mr. Kelly, when this accident happened were any
of the cars, the passenger cars or the baggage cars, turned
over?
A. Yes, sir. I think the baggage-the express car was
turned almost over and the baggage and mail car was sideways. I don't know whether they we:rie turned all the way
over. They were (indicating).
page 33 ~ Q. Were they both turned at right angles to the
track?
.A. Some of them was turned that way and some of them
just turned-all practically went down the way the locomotive did, a little bit.
Q. When the accident was over, I take it you got out of the
engine, didn't you T
A. Yes, sir.
Q. And what had happened to the road roller that you had
struck? What happened to that, to the road scraper?
What happened to the road scraper?
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Harry F. Kelly.
A. Well, it was on the other side. I didn't go around
there to look at it. He was on my right side but it tore it in
two because I saw it the next day.
Q. What was it loaded with, if anything, the scraper?
.A.. Dirt.
Q. Loaded down with dirt f
A. Yes, sir.
Q. And did you notice that that dirt was thrown and
sprayed for a hundred or t,vo hundred yards over on the
J e:ffry Wilson Homes by the impact?
A. I didn't notice that; but the deck was full, the deck
of the locomotive that came through the cab, came up in the
cab.
Q. Yon didn't notice how far the dirt or mud that was
being carried on the scraper was flung aside or
page 34 ~ forward Y
A. No, sir.
Q. You didn't no.tice that, did you f Now, Mr. KieHy, you
were 45 minutes late, weren't you, sir?
A. Running 45 minutes late, yes, sir.
Q. Running 45 minutes late and you said you had a speedometer but that engine is sunposed to carry a speed tape
recorder whieh would prove definitelv here in court toda.y
what your speed was at the time of the accident?
A. I don't think so. No, sir.
Q. Don't they usually carry them?
A. I don't know anything about that.
Q. Don't they usually have tape recorders?
A. Whether there is one in there or not I don't know.
Q. Was there one in this train at the time of the accident?
A. No, sir, not as I know of. That is all sealed if it
is.
Q. It can't be tampered with, can iU
A. No, not by us. We are not supposed to.
Q. So if you had a tape recorder here today that had
been on that train, you could show absolutely what your speed
was at the time of the accidenU

Mr. MacKe.nzie: We object to that. There isn't any law
requiring any tape rec.order. The question is improper and
irrelevant.
page 35 ~ The Court : He has testified that he has no
knowledge of it, anyway. You might inquire of
somebody else.
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Harry F. Kelly.

Mr. Ryan: He said there was none on there.
By Mr. Ryan:
Q. Is it customary t-0 have records on engines T
A. I don't know.
Q. You don't know?
A. No, sir.
Q. Haven't you ever seen one?
A. ,ve have a speedometer. We go by the speedometer.
Whether they have got a recorder in it I wouldn't know.
Q. You wouldn't know?
A. No, sir.
Q. ,vas there one on this train? You wouldn't know!
A. I wouldn't know.
Q. At the time of the accident you 1md reached the yard
limit, hadn't you?
A. Yes, sir.
· Q. And you were in the yard ·Ih11it and you were a half
to thre,e-quarters of a mile away from the 20:..mile per hour
zone, is that right?
A.. Two or three hundred feet awav.
Q. From the 20-mile per hour zone·?
A. Yes; where the warning sign is for the Helt Line.
There is no crossing in there.
page 36 ~ Q. But there was construction going on down
there at Hamilton Avenue, wasn't there? ·
A. It must 11av:e been, but it hadn't been and I hadn't seen
it the day before, and the day before that I hadn't seen
any barricades up. They were all up, stobs were there.
Q. Day before, all the barricades and stobs ,vere up?
A. Up.
]\fr. Ryan: That is all.
Bv M:r. MacKenzie:
·Q. Mr. Kelly, you testified that you were running 45

minutes late on this particular morning?
A. Yes, sir.
Q. Now, Mr. Kelly, as a matter of fact hadn't the train
been late when it left Norlina on this particular day?
A. Yes, sir.
Mr. Ryan: This is his witness. He can't cross examine
bis own witness. He was called as adverse but it is still
his client, the engineer. He can't lead him.
The Court : Don't lead him.
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Harry F. Kelly.
Mr. MacKenzie: I withdraw the question. I will ask it in
another way.
By Mr. MacKenzie:
Q. On the particular day, Mr. Kelly, had you left Norlina
on time,?
A. No, sir.
page 37 ~ · Q. How late ·were you when leaving Norlina in
the first instance?
A. I think we left there 55 minutes late.
Q. When you leave a station coming on a run, are you
given orders on how to make the run, Mr. Kelly?
A. Yes, sir.
Q. Were you given orders on this particular morning
on how to make this run, sir?
A. Yes, sir.
Q. And what were your orde·rs in connection with this
run 7
A. 55 minutes late to Newsoms and-and 40, 50 minutes
late to Carrsville, and 45 minutes late Carrsville to Portsmouth.
Q. Were you operating on that schedule at the time this
accident 'happened?
A. Yes, sir.
Q. Now, Mr. Kelly, whereabouts in the cab of the locomotive is the speedometer located, sir?
A. Practically in the front; just the least to my left.
Q. ·was it so located on this locomotive, l\fr. Kelly?
A. Yes, sir.
Q. Approaching Portsmouth, Mr. Kelly, what speed limit,
if a.ny, do you observe from Bowers Hill and ,out
page 38 ~ in that a:rea, coming· on into town Y
A. "\Vell, from Bovi1>ers Hill it is 59 miles an
hour; and when you get to Victory Boulevard, just north of
Victory Boulevard, 45 miles an hour.
Q. How far does the 45-mile zone carry you?
A. Goes down to the Belt Line; the Belt Line.
Q. vVhat is the speed limit at the Belt Line?
A. 20 miles an hour; from th.ere to Godwin Street IQ. And from Godwin Street in, what is the speed?
A. 12 miles an hour.
Q. Had you reached the Belt Line on this particular day?
A. No, sir.
Q. Where in the cab of the locomotive is your operating
seat, which side, right or left, sir?
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A. The what?
Q. The seat from which you operate the locomotive.
A. Right-hand side.
Q. Were you at your station at the time this accident
occurred!
A. Yes, sir.
Q. What if anything is in front of you, Mr. Kelly; is there
anything to obstruct your view from the cab of the locomotive?
page 39 ~ A. Nothing at all; clear windshield.
Q. On this occasion were you looking ahead or
what were you doing at the time of this impact Y
A. Looking ahead.
Q. Who else was located in the cab of the locomotive with
you, sirY
A. Fir.eman, Mr. Brown.
Q. What was his name Y
A. Mr. Brown.
Q. Where was he situated in the cab f
A. On the left-hand side.
Q. Mr. Kelly, just prior to the accident what speed were
you making, sir!
A. 45 miles an hour.
Q. Did you look at your speedometer anytime before the
accident?
A. Ye-s, sir.
Q. How long prior to the accident had you seen it Y
A. Well, when I hit that 45-mile diamond board, I slowed
down and until it got to 45.
Q. Had you observed the 45 on the speedometerA. Yes, si'r.
Q. -in the cab, sir. Now, with what signal apparatus
is this locomotive equipped, Mr. Kelly?
A. Bell and the whistle.
page 40 ~ Q. Is there any other apparatus on it, signaling
apparatus?
.A. Light, headlight.
Q. Is that a steady headlight or the flickering type of
headA. Both.
Q. On this particular occasion, Mr. Kelly, had you sounded
your whistle as you came down the straightaway prior to
the time of this accident Y
.A. At every crossing, all over it.
Q. Do you Im.ow whether or not the bell was ringing Y
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A. Yes, sir.
Q. Where had you turned the bell on if it were operating,
sir?
A. About the 5 milepost.
Q. Is this a bell that you ring manually or an automatic
piece of equipment 7
A. Automatic.
Q. The headlight, do you know whether or not the blinking headlight was on?
A. I turned them both on leaving Norlina and they were
blinking and burning when it got day. We never turn them
off; we run them in the day and night.
Q. So far as you know, it was on, then, at this time 7
A. Yes, sir.
. page 41

~

Mr. MacKenzie: Your Honor, because of the
crowded nature he·re I have the Seaboard's re,presentative---( counsel indicating gentleman sitting in the courtroom.)
The Court : That is all right. I am sorry it is crowded.

By Mr. MacKenzie :
Q. Mr. Kelly, I will ask you whether or not in your duties
as engineer you are not required to make tests along the
time of a run that you are engaged upon, with the brakes
and other equipment. Is that right o'r wrong, sir Y
A. Right.
Q. Did you make any tests of the brake equipment attached to this locomotive and train on the day of this accident?
A. Leaving; I make them leaving Norlina and every station you stop there is another test.
Q. Did you make those tests on this particular occasion Y
A. Yes, sir.
Q. Was the equipment operating all right T
A. Perfect as I know of.
Q. Is there any other equipment on a locomotive; a:re you
required to test anything besides the brakes, Mr. Kelly,
that you can recall, sir?
A. Nothing I know of. The bell and the whistle,
page 42 ~ you don't test that. Y:ou turn them on and you
hear them, that is all.
Q. Now, Mr. Kelly, you used the expression, you said that
when you saw the earth mover, you "shot it." What do
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you mean? I don't believe this jury knows what a railroad
means by '' shot it.''
A. Put it in emergency. That is all you can do is shoot
them, put them in emergency, put the brakes in emergency.
Mr. MacKenzie: That is all, sir, at the pre.sent time.
RE-DIRECT EXAMINATION.
By Mr. Garrett:
Q. Mr. Kelly, how many coaches were you pulling¥
A. I think it was seven.
Q. Seven, and you had a single unit diesel?
A. Yes, sir.
Q. What damage was inflicted ·On that diesel as a result
of that impact?
A. I don't Jmow anything about the damage.
Q. Well now, you could see on the left side the·re was
a gash down there, looked like a can opener had been on it,
wasn't it?
A. Wen, when I got off it was gashes on it, I
page 43 ~ reckon; bent in places. I don't know. We-such
excitement I never-after I shut the motor downthe motor was still running; shut the motor down, pulled
the switch, got off, came on back up there where the train
was, where the wreck.
Q. I am asking you, I am not stating this. 1\Tasn 't
there a tr:emendous gash in the left side of that diesel, down
the side· of it?
A. I don't know.
Q. Didn't you see it afte·rwards? .
A. I haven't-I haven't seen, no, I d1dn 't see; no, no more
than up there in the yard, I haven't w·.ent up there.
Q. You never had enough interest to go up there, look at it
after the accident?· '
A. No. They took it away in a few days, I reckon.
Q. It sat over there in the yard for how long, right there
where you pass eve'ryday t
.
A. I don't know.
Q. It did sit over there?
A. I reckon it did. I don't know when they carried it
away.
Q. In any event, this tractor, dirt mover object that you
struck was crossing the track?
A. Yes, sir.

T. E. Ritter Corporation v. Livy H. Rose, et al.

21

Harry F. Kelly.
Q. And any forward momentum, any momentum in the
matteir was occasioned by your hitting that, not it
page 44 ~ coming into you 1 In other words, it wasn't running at any speed towards you 7
A. N-0. I hit him right broadside.
RE-CROSS EXAMINATION.
By Mr. Gill:
Q. Mr. Kelly, traveling at the speed you were traveling
when you saw this earth scraper, can you tell us what distance
it would take you to stop that train that you were driving
that morningf
A. The road foreman of engines told me that driving 60
miles an hourMr. Garrett: I object to what somebody told him.
The Court: If you know of your own knowledge, you may
testify to it.
The Witness: No, sir.
The Court: Otherwise you can't testify.
The ·witness: No, sir.
By Mr. Gill:
Q. So you were driving the locomotive at 45 miles an hour
and you don't know how long it would take you to stop that
locomotive and trainA. No, sir.
Q. -at that speed Y
A. No, sir.
By Mr. Ryan:
Q. Mr. Kelly, wa.s there any sign or o,ther indipage 45 ~ cation put up by the railroad to let you know
when you hit the city limits .of Portsmouth?
A. Nothing but that diamond-no, sir, not as I know of.
·
The diamond board up there.
Q. Nothing to give you any notice on the railroad right
of way as to when you crone within the city limits of the
City of Portsmouth Y
A. It is no yard limits. I mean yard limit board.
Q. Well, did you know of your own knowledge where the
city limits begin?
A. No, sir. But I know where the 45-mile begin because
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they have got a diamond board there to slow down to 45 miles
an hour.
Q. Now, you said that when you hit the diamond-shaped
sign with the 20 marlwr on it, that is when you started
reducing speed to 45 miles per hourT
A. Yes, sir.
Q. What was your speed just before you hit_ the diamond
marker that you had to reduce it1
A. 59.
Q. You were going 59 miles an hour?
A. That is the speed-that is the speed limit. I don't
say I was driving that fast; might have been driving 57 or
58; :approximately 60, might not have been over
page 46 ~ that.
Q. Might not have been over 60 but it might
have been over 60?
A. Not-not over it.
Q. But you know you were going 59, don't you?
A. No, I won't say that. I say between 55 and 60.
Q. Between 55 .and 60, and this sign, as you said, is
about four or five hundred feet from the crossing where the
accident happened?
A. I reckon it is.
Q. You reckon it is. Now, your brakes were in good shape,
we·ren 't they?
A. Yes, sir.
Q. All of your equipment was in good shape?
A. Yes.
Q. So there was no danger in your hitting up the speed a
little bit, was there?
A. I had reduced speed. I bad reduced it down.
By Mr. MacKenzie:
Q. I want to clear it up. Mr. Kelly, coming into Portsmouth on this line of the Seaboard, where is the first diamond
board located T
A. Just north of Victory Boulevard.
Q. At what point did you slow your train down to 45 miles
per hour?
A. Immediately after I got to the 45-mile terripage 47 ~ tory.
Q. Well now, you don't mean to say that you
didn't slow down until you got to the 20-mile diamond ·board Y
A. No, sir.
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Mr. Ryan: He is trying to change his own witness's testimony.
Mr. MacKenzie: Just trying to straighten it out.
Mr. Ryan: You a:re not supposed to testify, to straighten
up your own witness.
.
The Court : I will sustain the objection. Don't lead.
By Mr. MacKenzie:
Q. How many diamond boards are there on the railroad
between the city limits and the Belt Line Railroad, Mr.
Kelly?
A. Two
Q. Where is the first of the diamond boards located coming
into town?
A. Just north of Victory Bouleva:rd.
Q. Where is the second diamond board located?
A. Just south of the impact ther.e.
Q. When you are coming into town through the country
out in the Bowers Hill area, what speed do you drive the
train at that point, sir?
A. 55.
Q. On this particular morning, at what point did you slow
down to 45 miles p~r hour?
page 48 ~ A. I slowed down passing the Victory Boulevard.
Q. At what speed were you going at the point of impact,
sirY
A. I reckon between 35 and 40.
Mr. MacKenzie:

That is all.

By Mr. Ryan:
Q. Mr. Kelly, did you know that the City ordinances require railroads not to operate over 45 miles per hour when
they hit the city limits and not to wait until you get to any
diamond sign? Did you know that?
A. No. There is nothing I can tell you about the city
limit, the diamond boards, that I know of.
Q. Did anyone tell you t.h~t the city ordinances required
reduction of speed to 45 rmles per hour as soon as you
crossed into the city, across the city limits f
A. Exactly what I did. When I got into city limits of
the diamond boa:rd I reduced to 45.
Q. Your idea is that the diamond sign is the city limits f
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A. I don't know about the city limits. That is where it
says 45 miles an hour.
Q. Don't you know that the city limits are located several
hundred yards or possibly half a mile west of the scene of
this accident and that the speed limit in that entire area is
45 miles per hour T
A. I don't know where the city limits.
page 49 ~ Q. No one ever told you that?
A. I go by the diamond board. I r.educe speed
acco'rdingly.
Q. You never reduce until you hit the diamond sign?
A. Yes. I reduce speed, Victory Boulevard put on the
brake.
Q. At the time of this accident was the~e. any flagman
down there flagging the crossing?
A .. No, sir.
By l\fr. Gill:
Q. Mr. Kelly, did anybody from the railroad tell you that
the contrac.tO'rs would be working and crossing that railroad
track there at 17-A from the 1st of MarchA. No, sir.
Q. -until the time this accident occurred?
A. No, sir.
Q. You were neveir notified of that by your superiors T
A. Never notified.
Q. Not in your o·rders T
A. Hadn't been anybody working there. I work it ev,ery
month end and I haven't seen anybody and anything on

it.

Q. But you had received no notice from your superiors in
the Seaboard Airline Railroad that the contractors would be
working the're?
A. Not that day, no, sir.
.
page ;50 ~ Q.· In March, April, through to July?
A. Not on the _g8th, anyway. I don't know anything. I don't remember getting any before, but it wasn't
on that particular day, I know.
Q. You received no notice that they would be working between March and July?
A. I-no, sir. I don't know about that.
Q. You don't know about it?
A. If-wheneverQ. You don't say they did notify you, you don't say they
didn't, is that it?
=
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A. They didn't because hadn't been anybody working the·re
that I know of.
Q. They did not notify you?
.A. No, sir.
Q. The Seaboard Airline did not notify you, is that correct?
A. That is right.
Q. All right.
A. They have got some since then.
page 51 ~

OFFICER J. B. ROSE,
called as a witness on behalf of the plaintiff, and
having been first duly sworn, te,stified as follows:
Examined by Mr. Garrett:
Q. Will you please state your name?
.
A. J runes B. Rose, patrolman, Portsmouth City Police.
Q. Have you ever discussed this accident with me?
A. No, sir.
Q. I would like to ,establish one other point. Are you related to Mr. Rose, the plaintiff T
A. No, sir.
Q. You are a city police officer?
A. Yes, sir.
Q. Portsmouth. And how long have you been on the
force?
A. Three years.
Q. Did you have occasion to be in the vicinity of this accident of April 28, 1956 T
A. Yes, sir. I was employed by the Lawson Construction
Company to flag Air Line Turnpike for the graders going
over.
Q. You say flag Air Line Turnpike. Was that the vehicular
traffic?
A. Yes, sir, vehicular traffic.
Q. Or the. railroad f
A. V ehicula:r traffic.
Q. Then I take it you were at the scene at the
page 52 ~ time of this accident?
A. I wasn't on the scene, I was situated where I
could s,ee the accident. I was on Air Line Turnpike· headed
toward the-they have a drug store about I would say about
200 yards from the intersection where I was entering and
they have an outside phone booth and I was headed towards
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the phone booth to make a telephone call when the accident
occurred.
Q. In that direction that you were headed, would you
be looking towards the scene of the accident or away from
it?
A. I would be looking in the direction the train was
coming. He would be over on my left side; but I was looking
when the accident occurred.
Q. Did you see the railroad locomotive approach the scene
of the accident?
A. Yes, sir.
Q. Approximately how far up the tracks was it when you
first saw it?
A. Well, I couldn't look down the track. I could only see
him when he cleared the Taylor Oil Company-possibly 200
feet I would say, a rough estimate, before the impact.
Q. Could you give the jury any estimate of the speed the
locomotive was traveling when you saw it f
A. I would say approximately 50 miles an hour.
page 53 ~ Q. Have you ever had any railroad experience f
A. Yes, sir. I flagged on the Southern Railroad
and b'roke on it for three years. I am still holding seniority
on the Southern Railroad now.
Q. Well now, did you see this dirt mover prior to the accident?
A. Yes, sir. I had just flagged him across the turnpike
and had started to the drug store.
Q. Did you see him when it went on the tracksT
A. Yes, sir.
Q. Well, was there anything to keep the driver of the
dirt moving machine from seeing ~ loc.omotive approaching?
A. Well, nothing obstructs his view on the dirt mover.
The only thing is the oil company, like I said. The engineer
said, the oil company is only about 15, 20 feet possibly over
from the right of way.
Q. Was anybody on the railroad right of way watching out
for this equipment Y
A. No, sir.
Q. After the impact, did you estimate how far the locomotive traveled 7
A. To tell you the truth, I didn't know the train was
wrecked until I ran to the scene and I saw the locomotive
back in the grass back there and he h~ gone all the way down
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that ladder and gone back in a field a little ways.
page 54 ~ I guess he was, I estimate approximately 800 to
900 feet from the point of impact.
Q. Was he on the tracks or off the tracks Y
A. Well, he had been on the tracks but the tracks down
there were just twisted up like spaghetti. He was out in
the-he was sitting on the ground when he stopped.
Q. About how far was he traveling on the ground, as you
call it, before he cmne to a stop Y In ,other words, from the
point he stopped, looking back, how much of that was torn
up, the trackf
A. Well, it was-the coaches were off the track that he
was pulling, but a few of the forwa'rd coaches-I believe the
rear coaches were still on the track. I am not sure on that.
But I couldn't say how far he travelled on the ground because the track was twisted so bad. I don't know whether
he tore it up or the overturned coaches tore it up in there
where they were.
Q. How many coaches were turnedA. Let's see. The baggage ear and the mail car I know
were turned over. Whatever was in front of the dining car
was turned over. The dining car was the first upright car;
from there back they were upright. But some of them were
off the track. The dining car was off the track.
Q. Did you hear any whistle blown before the accident Y
A. Yes, sir.
page 55 ~ Q. Did you observe the front side of the diesel
as to the nature of the damage inflicted on iU
A. Yes, sir. I taken 34, 35 pictures of the whole train
wreck.
Q. You don't happen to have any with you, do you?
A. No, sir. I could get them in about ten minutes.
Q. Well, what was the nature of the damage to the
diesel?
A. Well, they have-I used to ride this particular type except the type that I rode had a single engine in it. This
type diesel had double diesels. He has a big heavy door
in the front of them. That was caved in and the door between
the cab and the forward compartment down the front where
you keep your flagging equipment, extra knuckles, air hoses
and so forth, where what we used to keep down there, that
was eaved in also. And the dirt was in the cab. The left
left side of the engine was-had a very bad gash in it; and
the right side had some damage to it, also, from the-when
he hit the Euclid-I couldn't see this, now.
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Q. You can't tell if you didn't see it.
A. Well, the damage to the right side was from the Euclid
tractor when it swung around into the side of the engine.
Q. This Euclid tractor, what sort of equipment
pa.ge 56 ~ was that?
A. I believe they refer to it as a Euclid scraper.
It loads itself and unloads itself.
Q. You know its capacity?
A. I think it is a.bout twelve vards.
Q. If you don't know we can"'inquire from somebody else.
All right, sir. That is all. You may examine.
CROSS EXAMINATION.

By Mr. Gill:
Q. Mr. Rose, do I understand you to say that the impact
broke in the front of the locomotive, the doors in the front
of the locomotive?
A. The door w·as open and I am sure he wasn't running
with it open.
Q. And forced the dirt from inside the metal pan in that
scraper up into the body of the locomotive?
A. No. The dirt was that deep in the cab of the locomotive
(indicating).
Q. How deep is that f
A. I would say ten inches, twelve inches.
Q. How fa.r back?
A. "\Vell, it went up against tl1e-you see, the engineer sits
on the right side lifoe I am sitting here; and immediately
behind him he has his wall. Before you go into the engine
room you have a door that goes into the engine
page 57 ~ room. The opening comes between him and the
fireman. And the dirt had came in the engine
and hit the wall behind him and even dented that. The dirt
was all wadded up on the wall and the-where you could
see where it hit the wall and it dented the wall, even. They
had damage to the ·wall behind the engineer. And the dirt
then had stopped and fell down into the engine.
Q. Well now, that dirt came when the locomotive burst
the: earth scraper open, is that it T
A. Yes, sir.
Q. The pan that contained the earth on the earth scraper,
was that steel, do you know?
.
A. Yes, sir. Very-it was heavy stuff.
Q. Heavy steel?
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A. Well now, seie, it is open in the top. The whole top
is open; and he hit him almost exactly in the middle o.f the
side of the pan, the main part that ca.rries your dirt.
Q. What did it do to the scraper?
A. Well, it knocked one of the wheels off and it tore it half
in two.
Q. Broke it half in two?
A. Yes, sir. Like I said, I got pictures of all of it.
Q. Took it on each side of the train?
A. No, sir.
page 58 ~ Q. Carried it on down the track!
A. The pan was thrown dff\vn to the switch, just
about at the switch; and the tracto'r part was just twisted o.ff
of it, looked like it turned around and stayied almost on the
-just to the right of the crossing.
Q. How farA. Both of it was on the right-hand side of the engine.
Q. How far would you say that switch ,·vas from the point
of the impact?
A. I w·ould say 75 or 100 feet.

By Mr. Ryan:
Q. Mr. Rose, this train was thrown into full remergency,
wasn't iU
A. Yes, sir. I hea'rd that myself.
Q. Is that when the emergency whistle went on, too?
A. Well, it is no emergency whistle.
Q. I mean was that when the whistle suddenly started
being blown?
A. No, sir. I heard him sound the whistle for Rodman
A venue. That is several blocks away.
Q. You heard one v{bistle back there. "'\Vben was the next
time?
A. You blow two-long-sl10rt and long for your crossings, and your long extends over yoU'r crossings,
page 59 ~ supposed to.
Q. I get you.
A. I heard him blow Rodman Avenue. The train was
coming in.
Q. How far is Rodma.n from Hamilton?
A. I would say four, about four city blocks.
Q. Then ,·vhen did you hear a whistle blown again?
A. Well, he blew this crossing. }:Ie had the whistle on
when the impact taken place, yes, sir.
Q. Did you hea.r any bell?
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A. Well, I was-I couldn't hear the bell over the whistle,
I am afraid. I was I guess 150, 200 yards away, standing
on Arr Line Turnpike.
Q. Mr. Rose, how far west of the accident are the city
limits of Portsmouth Y If you know of your own knowledge,
how far west from where this accident occurred are the city
limits of Portsmouth located Y
A. Well, he crosses Gosport Road and I know Gospo·rt
Road is in the city. I am not familiar with the board on the
railroad but I know when he hits Gosport Road he is in the
city.
Q. How far west of the scene of the accident is Gosport
Road?
A. I would say a miLe. and a half, possibly two miles.
Q. Did you notice when you got down to where the accident
was that this dirt or mud in the road scraper had been thrown
all the way over to the Jeffry Wilson Homes Y
page 60 ~ A. It was on top of the Jeffry Wilson Homes.
They are two stories high.
Q. Two-story buildings Y
A. Yes, sir.
Q. How far away from where this impact occurred is the
two-story building located f
A. The first building, the closest building is about I would
say 100 feet. That is the closest one. The dirt was strewn
all ove·r that roof, I know.
Q. Was it strewn over any further away from there?
A. I wouldn't say.
Q. Do you recall that any windows and doors were damaged?
A. Only from what the people said '' My windows are
broken" and you can-milling in the crowd, say "It broke
the windows right in my house.''
Q. Isn't it true that three road scrapers or road roHers
have been used there for approximately one week and that
the barricades were ta.roen down about one week before this
accident happened? Do you recall that?
A. The road scrapers had been working for at least a week
I would say. We had been flagging I guess a little lon~er
th.an a week, because we had been flagging ever since they
sta:rted using those Euclid scrapers.
Q. They couldn't go over the track until the
page 61 ~ barricade was taken down Y
A. No, sir.
.
Q. The barricade had been about a week down 7
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A. It wasn't any barricade there when the train was hit,
I know, and they couldn't get over it with the barricade
up.

Q.
A.
· Q.
A.

But you do know they had been working there a week f
Or more, yes, sir.
Three pieces of equipment Y
Three; the same, practically the same type.

By Mr. MacKenzie :
Q. Mr. Rose, this Euclid earth mover is diesel-powered
equipment, isn't it f
A. Yes, sir.
Q. And I will ask you if it didn't make a tremendous
amount of noise in its operation Y
A. Yes, sir.
Q. On this morning that you observed the earth mover
move onto the tracks in front of the locomotive, did you see
the driver of the earth mover give any indication of recognizing that the train was there?
A. No, sir. ·
Q. Did he make any hesitation at the crossing to stop or
look or anything of that so·rt Y
A. Well, he was only moving-if he was...:_he
page 62 ~ couldn't pull that hill more than second gear because I drove it myself and in second giear on
that earth mover she has got five gears ahead and the top
speed is about 30, 32 miles an hour in the fifth gear. I would
say he wasn't running more than th~ee or four miles an hour
when he appnoached the track.
Q. Did you see any indication on the part of the driver· to
look towards the direction from which the train was coming
or anything?
A. Well, I never noticed whether he had turned his head
towards the train or not.
Q. Was there any momentary slowing down of the equipment o·r anything of that sort? Did it run steadily right up
on the tracks 1
A. I didn't notice. I mean IQ. As I understand it, your position with the Lawson Company was down on the Air Line Turnpike there near the
school property, flagging these things back and forth across
the Suffolk Road, is that it Y
A. Yes, sir, the turnpike.
Q. So they could move across there. That is probably a
couple of hundred yards from where this occurred Y
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A.. Yes, it is.
Q. As I unde.rstand it, you had .flagged this particular
earth mover across the road and then were walking towards a
~
public phone booth f
page 63 ~ A. Yes, sir.
Q. Some distance away; and you observed the
train 200 yards away as it passed the Taylor Oil Company
just before the accident?
A. Yes, sir.
: Q... I will ask you if the Taylor Oil Company lot isn't about
200 feet square or 300 feet square at the outside f
A. Just about.
Q.. And your observation of the train prior to the accident
was in this couple of hundred feet t11at was there available
to you?
A. Yes, sir.
Q. You say you have estimated the speed at 50 miles per
hour. Is that a guess on your part, too, Mr. Rose?
A. Well, it would have to be. I mean I couldn't see his
speedometer.

By Mr. Gill:
Q. Mr. Rose, you actually saw the locomotive as it appeared from behind the Taylor Oil Company tanks?
.A.. Yes, sir.
Q. .And you had it in your observation until the impact
occurred?
A. Yes, sir. I saw the whole train passing as it went on
by.
Q. You base your estimate of the speed on what
page 64 ~ you actually saw during t11ose 200 feet or yards,
,vbatever it was that you had that locomotive in
your view?
A. Yes, sir. "\Vhen he hit the road scraper it didn't hardly
faze him. He went right ,on through it.
Q. He went right on through it. How fast ·was he going
when he hit it?
A. I said approximately 50. He had his brakes in emergency.
Q. He hit it going 50?
A. That is what I said, approximately. I mean beQ. Just broke it right in two 1
A. Yes, si'r. .
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].\fr. Garrett: I would like to call Mr. Harold Ritter. I am
calling him as an adverse witness.

HAROLD RITTER,
called by the plaintiff as an adverse witness, and having
been first duly sworn, testified as follows :
Examined by Mr. Garrett:
Q. Will yr0u please state your name?
A. Ha:rold E. Ritter.
Q. .And, Mr. Ritter, are you connected with any of the
deifendants in this action?
page 65 ~ A. Yes, sir; vice president of T. E. Ritter
Corporation.
Q. Were you at the scene of the accident that occurred on
April 28, 1956?
A. No, sir.
·Q. Were you in charge of the ;operations the·re?
A. I was superintendent of the job, yes.
Q. vVell, as superintendent of the job, were you on the job
or were you directing it from your office?
A. I was not on the job. I was only in contact with it by
telephone from Hampton where we were actively engaged
with our own equipment at the time.
Q. You are the gene'ral contractor for the job?
A. That is correct.
Q. Was this work going on under your supervision?
Mr. Gill: ·which work are you referring to, Mr. Garrett?
Garrett: The work of preparing the bypass there at
the intersection of the railroad on April 28, 1956.
Mr. Gill: You mean the grading being done f
Mr. Garrett: Well, I don't know. I am trying to find out
from him. )fa.ybe we can find out if you will just let me
examine him .

Mx.

.A.. When you say supervision, I think of supervision as actively controlling the operation and
the men and the equipment. In that sense I was
not supervising.

page 66

~

By M·r. Garrett:
Q. Well, let's see if we understand each other. You and I
haven't discussed this case a.tall?
A. No, sir.
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Q. So therefore what I get out of you will be new material as far as I am concerned. What part did you play
in this operation that was going on, your companyY
A. At the time of the acc.j.dent we were only acting as the
liaison between the contractors on the job and the Highway
Depa:rtment, and it was our responsibility to coordinate the
various contractors and see that they complied with the specifications of the Highway Department.
Q. Well, was it a part of your. contract there to take any
precautions or give any notices in reference to the operation of that heavy equipment across the right of way of the
railroad?
A. We were required by the specifications to enter into
agreement with the railroad for use of a private crossing.
Q. And your company arranged with the railroad for the
use of that crossing for backing equipment back and forth Y
A. Yes, sir. We made that arrangement to have use for
it ours·elves.
Q. Was it written or verbal Y
page 67 ~ A. It was written.
Q. Do you have a copy of it?
A. Yes, sir. Mr. Gill has a copy.
Mr. Gill: I am going to interpose. Wie have the notices
hm9e but I am going to interpose objection to the admissibility of these as they apply to the T. E. Ritter Corporation.
Read them over, see what they are but I am going to object.
Mr. Garrett: Before I introduce anything I am trying to
find out what the obligations and rights of the respective
parties were in refe·rence to the project. Let's leave this
for a moment. Let me ask him a few more questions.
The Court: Go ahead.
By Mr. Garrett:
Q. This equipment that was being used out there, you Imew
that this style and type of equipment would be used, didn't
you?
A. No, sir. I did not know-the fact of the matter, I did
not know that it was on the project at the time of the accident.
Q. Well, I am not referring specifically to this precise
piece, but equipment of a like nature would be employed on
the project y
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A. Yes, sir.
Q. And whether it was this particular piece or
one like it, you knew that equipment of that type
would be used Y
A. I knew that it would be used at some time, yes, sir.
Q. You knew it would be necessary to cross over that right
of way back and forth Y
A. Yes, sir.
Q. Now, having knowledge of that as the general contractor, that gave you some concern, did it noU
A. It did so far as my own personal equipment was concerned.
Q. Well, were you operating other equipment than this
particular piece Y
A. I was not operating this particular piece.
Q. I said other than this pa;rticular piece Y
A. Not at that time, no, sir.
Q. Did you place any flagman or any guard at the railroad
there to warn the operators of equipment at the approach
of a trainY
page 68}

Mr. Gill: I am going to object to that on the ground that
no duty has been shown on the T. E. Ritter Corpo·ration to
supply the flagmen described by Mr. Garrett.
Mr. Garrett: Strike that and let me ask this question.
The Court: I sustain the objection.
page 69 } By Mr. Garrett:
Q. Did you undertake, in your obligation, or
agree to furnish a watchman at that crossingf
Mr. Gill: If Your Honor please, I am going to object to
this, too, on the pleadings themselves in this case. I expect we had better have a conference.
The Court: All right. I think it is time, anyway, for the
jury to have a short recess. Members of the jury, step out in
front there.
(The following occurred in the absence of the jury:)
Mr. Gill: Does Your Honor have the papers of the case T
Would you mind referring to the motion for judgment,
pleasie.
The Cou·rt: Yes. All right, sir.
Mr. Gill: If Your Honor please, in paragraph one of the
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motion for judgment there is the allegation that the liability
is upon the T E. Ritter Corporation, on the ground that it
owned, operated and controlled a certain piece of heavy
equipment and it describes it, and that is the basis of bis
suit against the Ritter Corporation. I may tell you now-I
suppose Your Honor has already got the drift of it-we have
filed an affidavit denying that we owned, operated or controlled this piece of equipment. Our positi'on is that unless
it is shown that we did own, operate or control it,
page 70} then there can be no liability, and other matters,
as far as the Ritter Corporation are concerned,
are immaterial. I would suggest to Mr. Garrett that he
migtht make inquiry of Mr. Harold Ritter or the president
himself, Mr. T. E. Ritter, who has come in, concerning that
and then we will find out where we stand.
Mr. Garrett: If Your Honor please, I am admittedly fishing. I have put him on as an adverse witness and I have no
lmowledge. Unless I inquire as to these matters, a moti'On
to strike would be sustained as to this defendant, though
the other defendants might have information that would
hold him in. And I state frankly that I put him on the
stand really as meat for them; but I felt that it was my
duty to inquire whether there was any obligation on the part
of this corporation to furnish a. flagman there. I am informed that it was such. I don't know it and I am merely
asking. If it was, that oviousbly would be a part of the
control of the instrumentality. If somebody there had any
duty to supply a flagman, they would have some control over
the movements of tl1e vehicle, certainly as to the focal point
where the impact took place. He is an adverse witness and I
am trying to elicit from him, if I can, something helpful.
The Court: Mr. Gill, are you sayin~ that you object to his
examining this man as to the facts in the· case?
page 71 ~ Mr. Gill: No, sir, I do not. I am sorry I gave
Your Honor any such impression.
·The Court: I don't say you did, I am just asking. What
is iU
Mr. Gill: I object to the materiality of these letters from
the Ritter Corporation advisin$?T.hei Court: He hasn't used the letter.
, l\fr. Gill: · That is the first. Then t.he other thing is,
instead of going· through here and finding out when t.his
corporat:ron owned it, operated or controlled it, you are starting in on certain obligations which call for a conclusion as
to the law applied, from Mr. Ritter who as far as law is

•
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concerned is a layman. He is an engineer, not a lawyer.
The Court: As far as ·tl1e ag'l'eement is concerned, he
hasn't offered that. The agreement is not being offered by
anyone at this time. He is .not examining him, as I· understand it, as to the agreement.
Mr. Garrett: No.
The Court: I think he has the right to cross examine the
man, examine him as to what he kno,,rs about this matter.
Mr. Gill: I think he does, too, within certain limits. Don't
call for any conclusion of law from him. Look at
page 72 ~ the facts. ·r think Your Honor hit it on t.he head
when you said he can ask him about the facts.
The Court: Yes, tlmt is all, too, for the moment. If you
want to lJe heard, I will hear you. You examine him as to
certain fa ~ts.
·
·
Mr. Gan·ett: No, I wm1t to know· what c>onnection he had
with it. If they assumed an obligation of nroviding a flagman, I want t.o know it. If thev did provide one or if they
agreed to and didn't p1·ovide one, whvThe Court: "What is wrong- with his asking those questions? There is nothing wron~ with that.
l\fr. Gill: He can go ahead, introduce the letters.
l\fr. Garrett: I thought ·yon said you didn't want the letters to come in.
·
Mr. Gill: I said thev are not mate·rial as to the Ritter Corporation. They may be material as to the others.
The Court: I haven't seen t.he letters. Unless I know
more about the lette1·s, I will sustain it a.s to the letters.
l\Ir. Garrett: I haven't sought to introduce them. '.My
friend objected.
l\Ir. Gill: Here thev are f indic1tin!!).
The Court : If he <loesn 't offer them, I won't
pa.ge 73 ~ go into it.
l\fr. Garrett: The point is, Your Honor, I don't
know what the facts were. I am trying to see if I can determine.
The Court: You may examine him as to the facts.
(The following occurred in the presence of the jury:)
By Mr. Garrett:
·Q. Mr. Ritter, did the T. E. Ritter Corporation, to your
knowledge, have any watchmen or flagmen at this crossing?
A. No,~~
.

•
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Q. Did that company, to your knowledge, agree or undertake to provide one for the Lawson Company?
A. No, sir.
Q. Did not?
A. No, si:r.
Q. This equipment was not your equipment
A. No, sir.
Q. Do you know who the driver of the equipment was T
A. No, sir.
CROSS EXAMINATION.
By Mr. Ryan:
Q. Mr. Ritter, you all were the prime contractor, the contractor of origin on this job?
A. Yes, sir.
page 74 ~ Q. You had the drrect prime contract with the
State Highway Department Y
A. Yes, sir.
·
Q. And you all were the top bosses on the operation,
weren't you T
A. It depends on what extent, what manner you mean.
Q. Subject, of course, to the approval and the supervision
of the State Highway Department inspectors, but insofar as
your codrol of the operation and the subcontracto·rs, you all
were the top boss on the job, weren't you?
A. We ,exercised, as general ir.ontractor, virtually no control over a subcontractor, as to how he goes about or performs his work providing it meets the specification of the
owner.
Q. So long as he is doing it properly?
A. That is correct.
Q. And if he is doing it improperly, you will call it to
his attention, make him correct it, won't you?
A. Yes, sir.
.
Q. So you were the boss then, weren't you T
A. In that respect, yes, sir.
Q. That is what I am getting at. When you made your
contract with the Highway Department, isn't it true that
their regulations and specifications, particularly the one
· promulgated April 1, 1954, ·required you to compage 75 ~ ply with any of the regulations or requests of the
Seaboard Ai'r Line Railway, didn't itT
A. Yes,. sir.
Q. Now, when you ·entered into this contract, this general
I
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contract with the Seaboard Air Line Railway on the 31st
of August 1955, was not provision made in that contract that
your corporation would notify the railroad when it expects to
move heavy equipment over the crossing, and the railroad
will at your expense provide a flagman at the crossing during
such periods, and you will reimburse the railroad for the expense thus incurred f
A. That is correct.
Q. That is in your contract, wasn't itY
A. Yes, sir.
Q. That contract was renewed on January 1, 1956, wasn't
iU
A. Some time during the winter, yes, sir.
Q. Incorporating all of the past features. Now in December of 1955, approximately four to five months before
this accident occurred, the Seaboard Air Line madie some
complaint to you, T. E. Ritter Corporation, complaining of
dirt being allowed to collect on the track, didn't it?
Q. There was-I am not sure of the date but there was
such a letter and it was either in that same letter or a
different letter mention that steel track equipment
page 76 ~ had been pe·nnitted to cross the rail without protection to the rail.
Q. Then you, in turn, or your corporation wrote the railroad and said you expected to be shut down until March and
you wouldn't allow any further dirt to cocllect on the track,
didn't you?
A. We-words to that effect, yes, sir.
Q. Then you were at law a licensee of the railroad, weren't
you? You were granted a license or permission to cross
their tracks, which constituted your corporation a licensee,
isn't that right?
A. Y.es, sir.
.
Q. And as such licensee they called upon you at one time
specifically in January of 1956, just about four months before
the accident happened, inquiring of you or your corporation
as to how long the crossing would be used, isn't that so Y
A. Yes, sir.
Q. And your corporation replied that the crossing would
be in use from approximately March 1 to July 15, didn't
you?
A. Yes, sir.
Q. And this accident, to pinpoint it, happened on April 28,
1956, didn't it?
A. That is correct.
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Q. Did you ever notify the ·railroad and ask them to-I
will put it another way. You did not ever notify
page 77 r the railroad that you wanted a flagman put there
at your expense, did you t
A. No, sir.
Mr. Gill: If Your Honor please, there has been no showing
that there was any such requirement.
Mr. Ryan: We just cited a contract. He admits there is
a contract making such provision, Your Honor.
Mr. Gill: The contract was that when they notified the
railroad that the work was being done, the railroad would
supply the .flagman.
Mr. Ryan: At his expense.
Mr. Gill: Bill him for it later. But all that he was required to do was to file a notice, notice that they were
going to work.
The Court: I haven't seen any contracts, gentlemen. No
contract has been introduced. ·what ·he is attempting to do
is to examine him. If you want the contracts, I will call for
them, if anybody wants them.
l\fr. Ryan: Your Honor, I am going to call for them
sho·rtly. I asked for a. subpoena duces tecum from both Ritter and the Sea.board Air Line Railroad, to produce them
and I presume they have produced them in conformance with
the order of the court.
Mr. Gill: Here they are.
Mr. Ryan: I would like to have them intropage 78 r duced eventually. No need-because he has admitted ·eve·rything, that he had a contract with
that language, and so, forth.
The Witness: I might like to correct one statement I
made or the way it would sound to me now. When I told
them that we would be working on the project after March
1st, I didn't realize that any further notice would be required
of me, inasmuch as the tracks were in constant use and near
their yards where they could see it.
By l\fr. Ryan:
Q. Rather than notifying them, you were going to depend
on the railroad to find out for thems·elves, is that it?
A. Well, I mentioned in one letter that we expected to reuse the crossing starting March 1, '56.
Q. The railroad asked you for a letter saying you would
pay for the watchman, didn't they, and you replied to them
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agreeing to put the watchman on and pay the expenses of
his wages or salary, didn't you?
A. That was in the original agreement.
Q. Now, did you ever, when this equipment began operating
over the railroad track about a week before this accident
occurred, did you notify the railroad that that was being
done or going to be done and request from them a flagman T
A. I did not lrnow that the equipment was working there
at the time. I had tried to get Mr. Lawson to
page 79 ~ begin his operations on the first of April, and
weekly I was in contact with the inspector o·r went
by the project on week ends on the way home from Hampton
and I have not seen any signs of work going on prior to the
accident, and if they came during the. ""eek I would have
had no way of knowing it. And the first time that I knew
that they were there was when I read of the accident in the
newspaper.
Q. Now, under your contract, your original, prime contract with the railroad, it was your duty to notify the railroad and not pass the buck to somebody else T It was your
duty to go out and ascertain when you, as licensee, were
going to run heavy equipment across tl1e railroad tracks,
isn't that right?
A. I feel that under the contract I had with Mr. Lawson
he should have made his ·own agreement with the railroad.
Q. Well, you know he didn't. How about your agreement?
A. I didn't know he hadn't. I didn't know that he was
even on the project and I didn't know that he had removed
the barricade.
.
Q. You mean that your excuse for not notifying the railroad is that you thought Lawson ought to have done something about it f
Mr. Gill: He hasn't said he didn't notify the
railroad. He has said continuously that he notified
them that they would begin their work there on
March 1st. I don't think there is any evidence to the contrary. I object to any such assumption.
The Court: Yes.
page 80

~

By Mr. Ryan:
·
Q. I will ask him the question rather than you. Do you
mean that you meant the entire g,ene'ral ope·ration on your
part, and you weren't pinpointing any particular person, or
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that you were just talking about your own corporation was
going to work on the job there 7
A. I would have to, in the course of the part of the work
that I was going to do, use the railroad crossing. It was
anticipated when I first entered into the agreement with
the railroad that cement would be available to me the first
of April, '55, and that the grading and the drainage would be
progressed to such an extent that I would be able to perform
some work in 1955. Due to various reasons, we were unable
to do any work in '55 and we were unable to go on the project
ourselves the 1st of March when it would be the beginning
of the norm.al paving season.
Q. There is no ambiguity, nothing hard to understand as
to what the language means; "When it expects to move
heavy equipment over the crossing, railroad crossing, the
railroad will at your expense,'' and so forth, propage 81 ~ vide a flagman upon your giving them notice.
There isn't any confusion about that? That is
clear, simple English, isn't itT
A. That is right.
Q. When the heavy equipment was going across the railroad tracks, you were to notify them and have a flagman
put on there a.nd you were to pay his wages Y
A. If I were there with my equipment, they would have
been notified.
Q. Aren't you responsible, as prime and general contractor,
for the subcontractors f You are the top boss of the whole
operation. Wihien you get the p·rime contract, you are supposed to do all the work yourself except that which you want
to subcontract, but the Highway Department looks to you
and -the railroad looks to you as the prime contractor,
doesn't it?
A. That is why I say I served in the ooapacity of liaison
between the Highway Department and the various contractors on the job.
Q. But everybody looks to you and not the subcontractors
for the work to be done properly, in conformity with your
original agreement between the railroad and the Ritter Corporation, don't they?
A. Well, so far, the contract that exists between C. H.
Lawson and T. E. Ritter Corporation has not been presented.
There is a paragraph in there whereby they aspage 82 ~ sumed responsibilities, any responsibilities that I
assume in the specifications or plans, they also
assume those responsibilities and-
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Q. But that doesn't let you out, though, does it?
A. If it let me out, I wouldn't be here today, sir.
Q. That is right.
A. It-from my point of view, Mr. Lawson could nm his
job the way he saw fit and it was his responsibility to see
that the specifications were met in all respects, not just
part of them.
Q. Under this contract, whose duty was it to notify the
railroad that the crossing was going to be used! It was
yours, wasn't it Y
A. That is correct. ·when my equipment started across
there, I should have notified them.
Q. Anybody's equipment, isn't that soY
A. No, sir. I didn't feel that way.
Q. You didn't feel that way so you just didn't notify them,
is that right?
A. Frankly, I stated before that I didn't know he was on
the p·roj ect at the time of the accident.
Q. Did you make any effort to find out when he would
be .on the crossing?
A. I was in contact with him by phone during the month
of March and during the early part of April and I was continually promised that he would be there, and havpage 83 ~ ing chec.l~ed with the inspector and visited the
project, that he was not there with his equipment,
and he came in and started work during the week o·r early
in the week, during which time a period of five or six days,
I had not been in contact with the job. And he had not told
me he was going to be there.
Q. But it was vital that you get him on the job as soon
as possible, wasn't it?
A. Yes, sir.
Q. Yet for a period of fiv:e or six weeksA. No, five or six days.
Q. For a period of five or six days, just when he did go on
the job, that is when you gave up calling or trying to find
out whether anything was going on on the job and would
be crossing the crossing, right?
A. I didn't mean to give the impression I called him every
day or called him twice a day.
Q. How long have you and T. E. Ritter been in this type
of construction work T
A. Personally, I have been in if since I started working
in the summers in 1936.
Q. That is 21 years you have been in iU
1
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A. That is ·right.
Q. How long has Mr. T. E. Ritter been in iU
A. He has . ,been in it, similar work, since -after World
War I.
page 84 ~ Q. How long have there been in existence or in
use Euclid scrapers or road rollers or whatever
you call them? You have seen that equipment ten or fifteen
years, haven't you 7
A. Yes, sir.
Q. Easily?
A. Yes, sir.
Q. You see it on all highway projects, don't we?
A. Most of them.
Q. And what is the horsepower of those diesel engines?
Do you lmow?
A. I don't know the horsepower of that model. I would
say ove'r 200 horsepower.
Q. They are tremendous engines, aren't they?
A. Yes, sir.
Q. And they have a great, noisy exhaust on them, don't
they?
A. Yes, sir.
Q. And you can hardly hear yourself think when you
are standing near one or operating one, they make so much
noise, ·don't they?
A. You can't talk to the operator without him throttling
down.
Q. He can't understand you; if he is pulling up a grade,
he can't hear a thing, can he?
page 85 ~ A. Well, I have never operated one so I couldn't
sav what he could hear from them.
Q. It would be kind of difficult to hear anything, wouldn't
it?
A. I know that I can't converse with an operator on one
of them with the engines running hard.
Q. Do you lmow of your own knowledge whether there
was any flagman there on the day of the accident?
A. No, sir, I don't.
By M'r. MacKenzie:
Q. Mr. Ritter, as I understand it, you say that if this had
been your equipment you would have notified the Seaboard,
but since it wasn't your equipment you didn't feel like it
was necessary f Is that your statement to this· jury T
A. I feel that in my letter when I notified the railroad
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we would be using the crossing on or about March 1st, that
that was some notification. Had I gotten ready to haul
across that crossing with my own trucks or move my own
paver across it, I would have made some further notice to
the railroad.
Q. Then, as I understand it, you wouldn't have relied on
anything you did the 1st of March as to your own equipment, that when you started to move that across there you
would have given them some additional notice, is that righU
A. Yes, sir, that is right.
·
page 86 ~ Q. And you gavie them no additional notice in
this pa:rticula.r occasion?
A. No, sir.
Q. You say the reason you didn't is because you didn't
know the equipment was being moved across there?
A. 'rhat is correct.
Q. You had ,seen the, crossing on the week end prior to this,
had vou not?
A."'Yes, sir.
Q. There wasn't anything being moved across there then,
was there?
A. No, sir.
Q. As a matter of fact, on the scene, itself was there not a
barricade erected across this pathway that had beenA. That is correct. The railroad ties were close enough
together that an automobile couldn't have gotten between
them.
Q. And I will ask you if the railroad bad not put that
there?
A. That is correct.
Q. And what was the nature of t11e construction of this
barricade, l\Ir. Ritter?
A. Railroad ties sitting vertfoally in the ground.
Q. Did you go to the scene of the accident on the date that
it occurred, sir?
page 87 ~ A. No, sir, I didn't.
Q. Did you go there shortly afterwards?
A. By the time I got there, the trains had been removed
and the tractor was backing.
Q. vVas the 1barricade there when you were there, Mr. Ritter?
A. No.
Q. Do you know who removed it?
A. Not by firsthand knowledge.
Q. Did you?
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A. I did not remove it.
Q. Did y-0u talk to Mr. Lawson or any of his people about
that barricade!
A. No, ·sir.
Q. Have you talked to them about it sinceY
A. Yes, sir.
Q. And what did they say about the barricade, sir 7
A. They said they thought the crossing was there for their
use, and I can't say that I recall him telling me that he
took it down. I don't know that.
Mr. Ryan: Then I object.
By Mr. MacKenzie:
Q. You say you can't recall that he said he took it dorwn
but you recall him saying that the crossing was tl1e·re for his
useY
page 88 ~ A. Yies, sir.
Q. He couldn't use the crossing with a barricade there, could he, sir Y
A. No, sir.
Q. Did you talk to anybody who had a hand in removing
the barricade 7
A. I have never found out personally what person actually
took it down.
Q. Well now, did you talk to Mr. Clint, Lawson himself
about this?
A. Yies, sir.
Q. Did you determine from ·him that the barricade had
been taken down Y
A. No, sir.
Q. Did you talk to his foreman on the job?
A. I didn't personally.
Q. Mr. Ritter, the construction in this matter had started
in the fall of '55 Y
A. Yes, sir.
Q. The Hamilton A v.einue bypass; and in the course of
the winter of 1956 you shut down all operation there and
that was when the barricade was put up?
A. Yes, sir.
Q. A question arose between you and the Seapage 89 ~ board with reference to the moving of equipment
that had other than pneumatic tires over the
crossing, that is right, isn't it Y
A. Yes, sir.

/
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Q. And they directed a letter to you with reference to the
use of pneumatic tire equipment onlv, is that right, sir?
A. Yes, sir.
.,
Q. And they also inquired of you something about the
use of the railroad, and your letter to them saying that you
expected to make use of the c;rossing sometime after March
15th was in answer to that correspondence about the use of
equipment?
A. Yes, sir.
Q. Actually, nothing was used the1~e until nearly the 21st
of April?
A. Approximately that time.

By Mr. Ryan:
Q. As a matter of fact, the inspector for the State Highway Department ordered the removal of the barriers, didn't
he?
A. Not to my knowledge.
Q. You don't know that Y
A. I doubt seriously that he did.
Q. You didn't make any inquiry on that Y
A. No, sir.
Q. Now, Mr. Ritter, you would have been willpage 90 ~ ing to pay for a watchman from March 1st or a
·
flagman from March 1, 1956, to July 15, 1956,
four and a half months, would you Y
Mr. Gill: I object to that. That has nothing to doThe Court: I am going to sustain it. I will hear you.
Mr. Ryan: Your Honor, he said that be thought all he
had to do was give him this notice that from March 1, 1956,
.to July 15, 1956, the crossing would probably be us,ed.
The Court : Used byMr. Ryan: Be used for heavy equipment going over
the track. Then he said he thought that is all the notice
he had to give. But. "there is a further duty, upon getting
notice, to provide a flagman. I am asking him would he,
thinking that notice was enough, have been willing to pay
for a flagman's daily salary for four and a half months
under that a:rran!?;ement. He submits it as being compliance
with the contract, so I want to know if he would.
The Court: I will hear you.
Mr. Gill: The question is not what might have happened, it is what actually did happen after he gave the notice, and I. see no materiality to the question, would you
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have paid, for this, that or the other. For that
reason I object to the question.
The Court: Is there anything else you want
to say about it?
Mr. Rvan: Ha.s Your Honor ruled f
The Court: I sustain the objection.
Mr. Ryan: You sustain the objection. I will try to get
it this way, see if this is proper, Your Honor.
page 91

~

By Mr. Rya.n:
Q. You notified the railroad by letter that March 1, 1956,
there would probably be some crossing of the roadway, right?
A. Yes, sir.
Q. Of the railroad tracks. Now, the railroad under iti;
contract could then have called upon you to provide a flagman
the next day, March 2nd, couldn't iU
A. Yes, sir.
Mr. Ryan: That is all. Your Honor, the only t.hing I
have left now is to ca.ll fo·r the documents which, under court
order, were ordered to be produced and we have been talking about them today. I think Your Honor should have
them.
The Court : All right.
Mr. Gill: I have a letter sent to Ritter Corporation by the
ra ilroacl here, along with their office copies of their notices
to the railroad.
page 92 ~ Mr. Ryan: l\fr. MacKenzie has a complete set.
Mr. MacKenzie·: Here (indicating) is the first
co.nb·act you asked for. That is the original. There is a
supplemental contract datedMr. Ryan: You don't mind this going in evidencef
Mr. MacKenzie: No indeed; prepared for that purpose.
Mr. Ryan: Because this is a photostat copy.
Mr. MacKenzie: Here is a copy of the contract dated
the 1st ofMr. Ryan: This is the one merely reaffinning it, isn't
it?
Mr. MacKenzie: That is all. Copy to Harold Ritter December 13; reply, his letter Decembe·r 19 or whatever it say
on it. What elseY
Mr. Ryan: Letter ,January 17.
Mr. MacKenzie: And copy of letter of January 17.
Mr. Ryan: Letter ,J anua:ry 19 from Ritter to you. Your
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Honor, the defendant Lawson Corporation would like to introduce these in ,evidence as that defendant's exhibit.
The Court: I will mark it Lawson Exhibit 1.
Mr. Ryan: Staple them all together.
The Court: I will mark it Law·son Exhibit 1 and I will
staple them all together.
Mr. Gill: Which is No. 1? The agreement?
page 93 ~
Mr. Ryan : "'\Vould be the o·riginal agreement.
The supplementary agreement affirms the first
one; the letters of December 13, 19, January 17, January 19.
The Court: Gentlemen, I will staple them together later.
·They will be marked Lawson Exhibit 1.
Mr. Gill: The whole batch of papers was Exhibit l?
The Court: The whole batch, Exhibit 1.
J\1f'r. Ryan: With the understanding it will be stapled
together so it will constitute one exhibit.
The Court : All right.
Mr. Ryan: Your Honor ,it seems to me I am making a
mistake. I believe the Court of Appeals has ruled in the
last year or two that eac.h exhibit should be individually
marroed, that putting· a whole lot of exhibits in one envelope
and marking it Exhibit 1 is not sufficient.
The Court: All right. I will let you just take them and as
you offer them I will mark them.
M'r. Ryan: All right.
Mr. Garrett: I thinkThe Court: I don't agree with you but it is all right.
Mr. Garrett: If he identifies them in the flec<>rd.
The Court: They can be all identified. You handle it in
any way you w'ish.
page 94 ~
Mr. Garrett: Just identify them in the record,
ask that they be marked as a single exhibit.
Mr. Ryan: Yes, sir. I don't lmow which to do, Your
Honor. I will take a chance on Exhibit 1. 1Ne will mechanically staple it together.
The Court: All rig·ht. There doesn't appear to be any
objection from anybody.
Mr. Rya'l1: No, there doesn't.
].\fr. Gill: I would lilm to have Exhibit 1 if I may.
The Court: You mean Lawson Exhibit 1?
].\fr. Gill: Lawson Exhibit 1, yes, sir.
By Mr. Gill:
Q. l\fr. Ritter, I am handing you the first photostatic sheet
of La w·son Exhibit 1, which is an agreement of the 31st of
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August 1955 between the Seaboard Air Line Railroad and
T. E. Ritter Corporation. Now, would you be kind enough
to look on Page 2, the second pa:ragraph, and read that to
these gentlemen of the jury so they will lmow what this
agreement was f
A. (Reading)
'' Licensee will use over the crossing only pneumatic tired
equipment so as to prevent damage to the railroad's right
of way and track. Licensee will notify railroad when it expects to move heavy equipment ov-er the crossing
page 95 ~ and railroad will, at licensee's expense, provide
a flagman at the crossing during such periods.
The licensee will reimburse the railroad for the expense
thus incurred.''
Q. Would you read that second sentence over again slowly T
First of all, tell the· jury who the licensee is. That is T. E.
RitterY
A. T. E. Ritter Corporation, that is right.
Q. Read that second sentence over so there can't be any
misunderstanding about this. Read it slowly.
A. (Reading).
'' Licensee will notify the railroad when it expects to
move heavy equipment over the crossing and the railroad
will, at licensee's expense, provide a flagman at the crossing
during such pe·riods and licensee will reimburse the railroad
for the expense thus incurred.''
Q. All right, sir. Now, Mr. Ritter, I am handing you that
portion of Lawson Exhibit 1 which is the letter of December
13, 1955, from the Seaboard Air Line Divisi001 Engineer
to your corporation. Would you be kind enough to read that
to the juryY
Mr. Ryan: What is the date?
Mr. Gill: December 13, 1955.
Mr. Ryan: Excuse me.
A. (Reading)
~

''It has been noted that rather large quantities
of dirt are being left on our track on the temporary road crossing you a:re using for your grading ,equip-

page 96
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ment in the construction of Hamilton A.venue. "It would
be greatly appreciated if you would see that the track is
kept clean at all times, and you should also see that the flang.e
ways between the rail and the crossing timbers are kept clean.
'' It was also noted that a large part of the moviement across
our track is with tractors having lugs and cleats. You will
find that the agreement was for you to use pneumatic-tired
equipment only so as to prevent damage to the Railroad's
right of way and tracks. I must request that you adhere
to the agreement and use the pneumatic-tired equipment as
agreed upon.''

Q. Now, I am handing you that portion of Lawson Exhibit
1, a letter of Decmber 19 from T. E. Ritter Corporation.
A. (Reading)
'' In reference to your letter of December 13th in regards
to dirt being left on your track on the temporary crossing
and the equipment used on our Proj,ect Hamilton Avenue,
Portsmouth. Virginia. '' This work was done by our subcontractor and we have notified him in regards to this
page 97 ~ matter. This work is being shut down until the
first of March and at that time we will see that
this does not happen again.''
Mr. Gill: All right. Will you gentlemen look at those.
(Passing letters to the jury)
By Mr. Gill:
Q. All right, sir. Now I will hand you that portion of
Lawson Exhibit 1, a letter of January 17, 1956, from the
Division Engineer of tbe Seaboard Air Line Railroad. Would
you read that to the jury, please?
A. (Reading).
''Won't you please advise me how long you will need the
tempo·rary road crossing to complete your work on Hamilton
Avenue after you begin operation again around the first of
March.
"I need this information so that a supplemental agreement may be prepared to cover the crossing.''
(Mr. Gill handed the letter to the jury.)
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By Mr. Gill:
Q. And, lastly, I will hand you a letter of J am.ua:ry 19,
T. E. Ritter to the railroad Division Engineer. ·would you
riead that, please, ·sir?
A. (Reading)
'' In reference to your letter dated January 17th in regards
to temporary road crossing on our work on Hamilpage 98 ~ ton 1\.venue.
"We do not expect to use the crossing until
March 1st and should finish the job and use of the crossing by July 15th 1956.
'' Trusting this is the information you desire,''
(Mr. Gill handed the letter to the jury.)
By Mr. Gill:
Q. Now, Mr. Ritter, are you familiar with the contract
between T. E. Ritter Corporation and C. H. Lawson, Incorporated?
A. Reasonably so, yes, sir.
Mr. Gill: Do you hav.e· a copy of that Y
Mr. Ryan: I don't thlnk I have.
Mr. Gill: We asked for a portion of that.
Mr. Ryan: Yes, I know what you mean.
Mr. Gill: I think we had better take this up with the Court,
the contract in its entirety.
The Court: We will just step overMr. Gill: I will show you just what it is in her,e.
Mr. Ryan: I am familiar now.
Mr. MacKenzie: I haven't seen it.
(Mr. Gill handed a document to the Court.)
The Court: I would prefer talcing this up with counsel
out of the pres·ence of the jury. Suppose we step in this
room. Members of the jury, just keep your seats.
page 99

~

(The following occurred in the judge's chambers, in the absence of the jury:)

Mr. Ryan: I tame it you have something in the first
paragraph.
The Court: It is the second paragraph. Here it is.
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Mr. Garrett: I saw it. If nobody else objects to it, _I
don't.
Mr. Gill: I don't object to it. I would like the others-I
don't want any errors in this case.
.
.
The Court: Unless you a.gre1e on it, I will rule on it after
hearing froID. you.
Mr. Garrett: The effect of it is to indicate that Lawson
has insurance.
Mr. Gill: That is right.
]\fr. Ryan: You have a solitary point that you want to
make. I lmow you don't want to get the insuramce in. Let's
see if we can stipulate, either eliminate or read into the
record what he wants to use.
l\fr. Gill: I can take it out of that copy.
The Court: Take it out of that copy, everything except
the insurance.
Mr. Gill: Let me take the copy, then, and mark it.
Mr. MacKenzie: You want this copy1
Mr. Gill: I want to mark out the portions which I see
some of them find objectionable.
pa.g,e 100 ~ l\fr. Ryan: Black them out.
The Court: No objection from anybody.
Mr. Garrett: Are you objectingf
Mr. Ryan: I don't lmow what he is trying to get in.
The Court: Why don't you tell him what you want to
get in?
Mr. Gill: I want Paragraph 2 to go in and 3. I want
everything to go in except that portion about the insurance,
and if he doesn't caDe about that I will let that go in, but I
don't want to point outMr. Ryan: No. 2 you want?
Mr. Gill: I want No. 3 to come out, if you object to

it.

Mr. Ryan: You want No. 2 to come in. We do object to
No. 3. That is the insurance thing. You want No. 2 to go

in?

Mr. Gill: Yes.
Mr. Garrett: None of this bothers me. You can't do away
with your liability. It might affect the liability of more
people; it can't affect their liability to me.
Mr. Gill: The general law applies to the plaintiff in this.
And side agreements I think in regard to, or so forth.
The Court: What is it you want to offer, that you object
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to!
Mr. Ryan: I will tell you what I am objecting to, Your Honor. Paragraph 3 we all agl'lee
should be eliminated and stricken out with heavy black pencil. That is that clause dealing with insurance. We are all
in agreement on that. Now, this is a letter which constitutes
a contract between C. H. Lawson and Ritter for the subcontract, the grading. In the second paragraph it said:
(Reading)

page 101

~

"It is understood that you, Lawson, have read the prime
contract, the specifications and all related documents; that
you have examined the she and the plans for the work to be
performed; that you are thoroughly familiar with same; and
that unless herein otherwise provided, you, Lawson, assume
the same relative standing with us"-that is, with Ritter''in any and all respects that we have with the owner on those
items which you a:re to perform."

First of all, we object to that, Your Honor, because this
is something that patently has to do with how the work is
done, whether the cement is thick enough, or to take out
enough dirt and so forth. But the word "owner'' is the key
thing here. The owner in this instance was the State Highway Department, the department having the work done. The
railroad wasn't having any work done for them
page 102 ~ whatsoever.
The Court: Do you have a copy of it? I ought
to have it to follow along as you talk. Give me a minute
here. (The Court perusing document) Yes, I follow exactly
what you are talking about.
Mr. Ryan: I see Mr. Gill's point. His is "Mr. Lawson,
if you assume the same relative standing I do, if I had to
get a flagman, you, too, had to get a flagman." Isn't that
your point?
Mr. Gill: No.
Mr. Ryan: Yes it is.
Mr. Gill: My point is simply thisThe Court: If it isn't, then you are not in trouble
yeifr. Gill: My point is this, that this Lawson Corporation
was to do certain things in accordance with the contract in
regard to the grading. They were to do it for a certain
price in accordance with the plans and specifications, and
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that the Ritter Corporation had no control over how they
did that.
The Court: That is correct. I agree with that.
Mr. Gill: We can stipulate to that if that is agreeable
with all counsel.
Mr. Ryan: It seems to me if this goes in, it wipes out his
affidavit of nonoperation and control; t•ends to
page 103 ~ prove for Mr. Garrett that both Ritter and Lawson we·re controlling the equipment, flags and
everything else.
· The Court: That is a question to be determined here
from the facts.
Mr. Ryan: I say it is immaterial, any agreement here between Ritter and Lawson that Ritter may have had with
the owner or the State Highway Department, because we are
now talking about the licenso·r, which is the railroad that
granted Ritter a license to go across the tracks. They
couldn't go across until they got the license, as we all know.
To talk about a.ny agreement that Ritter and Lawson will do
~ertain things for the ovmer or State Highway Department,
that has no application insofar as the liability of the railroad
is conce·rned, the mere licensor.
Mr. Garrett: I say that the purpose of this is to show
that the affidvait is correct, that the Ritter Corporation had
no control over the operation of this earth scraper, that
is aThe Court: Well, all right.
Mr. Gill: If I can make such a statement with the consent
of counsel I won't have to introduce this.
Mr. Ryan: This clause, then, means that Lawson, the subcontractor, has got to do as good a job for the owner as
Ritter, the general contractor, has to do.
The Court: I will tell you what it means. It
page 104 ~ means that Lawson is charged with the same
conditions of the contract that Ritter was charged
with.
Mr. Ryan: Insofar as the State Highway controls.
The Court: So far as the a~reement between the parties.
Mr. Ryan: Has nothing to do with the Seaboard Air Line
Railroad, the licensor.
The Court: What do you say to that?
Mr. Gill: I say we are not interested in his client, we are
~imply interested in the question of the control of this earth
scraper.
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The Court: All right. Why don't you put a stipulation
that that is what you both agree on.
Mr. Gill: Let me attempt to dictate a stipulation, then,
that wouldMr. Ryan: Your Honor, I am sorry, I can't agree on
it.
The Court: Then we shall have to pass on it as we go
along.
Mr. Ryan: It seems to me it is utterly immaterial.
Mr. Gill: It is material under the pleadings in the case.
The Court: You are not interested in the railroad, as far
as that notice to the railroad, are you? All you
page 105 ~ a·re trying to say is that Lawson was chargeable
with everything that you are chargeable with in
the contract as between the Highway Department and as
between Ritter and Lawson?
Mr. Gill: No, sir. He has picked on that portion of it,
my point is this, that the Lawson Corporation contracted
to do the grading work in accordance with the plans and
specifications of the Highway Depa:rtment for a price and
that they were to exercise all supervision on that phas·e
of the work; and that T. E. Ritter Corporation was to have
no ~ontrol over that phase of the work. That is what the
contract says.
.
The Court: Let me ask you, that wouldn't relieve Ritter
as far as the plaintiff ·was conce·rned, would it?
Mr. Gill: Yes, sir, I think it would. It would be an independent contractor situation.
The Court: What do you say to that? If he is an independent contractor, you '~'ould be i,elieved.
l\fr. Gill: I think that is implicit from this contract.
There are the things they are supposed to do. They do it,
get paid a price for it and is it. That is all the contact we
had with this accident.
Mr. Garrett: What do you have to say Y
Mr. Ryan : I think the Judge hit the nail on the head a
few moments ago. He recognized that this is the
page 106 ~ State Highway Department, Ritter and Lawson
talking about how this work is going to be done.
We know the prime contractor has to do it right and Ritter
is saying to Lawson, "Brother, you had -better do it right
because if the Highway Department comes hack on me and
says this general contract is done improperly and you, Mr.
Lawson, are the one that has caused all this trouble, you are
going to assume the same direct responsibility to the High-
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way Department to do it right. If the specifications call for
six inches of concrete a:nd you didn't put but four, that
makes me, the general contractor, responsible because I am
the prime man. If I s,e.lect a subcontractor and he does it
improperly, I have to answer to the Highway Department.
They will look to me, not to the subcontractor, who will run
ten dozen ways.'' '' I will give it to you, the prime contractor
because ,ve wm1t to look to you'' says General Anderson.
Ritter assumes that duty. He can't get the contract unless
he does. Then Ritter turns to Lawson, says "Look, l\fr.
Lawson, if anything goes wrong you have to stand in my
shoes with me to answer to the Highway Department." It
hasn't anything to do with this accident.
The Court: If you leave out the railroad, as between
Ritter and Lawson it seems to me if you were the sub-1contractor and you agreed, you would be first liabl,e. I am
not saying that turns Ritter out of it.
page 107 ~ Mr. Ryan: The Highway Department ordinarily could ignore the subcontractor, just look
to the general contractor.
The Court: I understand but as between Ritter and Lawson, it seems to me, forgetting the Highway DepartmentMr. Ryan: They are talking about the owners under the
Highway Department specifications. This makes no reference to the railroad's license granted.
The, Court: As far as the railroad now, it seems to me
for the moment that is out of it, isn't iU
Mr. Gill: We are going at it in this fashion: The. pleadings allege that the Ritter Corporation owned, operated and
controlled this earth scraper. That is the basis of the allegation in the motion for judgment.
The Court: Let me tell you. He alleges that both of
them were the owners and operators of it. I notice in the
second paragraph he alleges both of you. He doesn't allege
just Ritter.
Mr. Gill : There has been no proof and there will be none
as far as I am advised that Ritter owned or operated, in the
answers to the interrogatories.
The Court: No, you probably won't.
Mr. Gill: The interrogatories are in showing that Layman,
an employee of Lawson Corporation, was actually
page 108 ~ the ope·rator. And we come down here to the
control proposition which Your Honor mentioned
very early in the case and I want to show by this contract
or by stipulation that the Ritter Corporation did not control
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the operation of this earth scraper, that the Lawson Corporation is an independent contractor.
The Court: You may ask them. I am going to let you
ask them some questions. You may ask those questions.
I am going to let you ask him who was operating it and so
forth and so on.
Mr. Gill: I will take it that way, then.
The Court : A question of fact.
Mr. Garrett: I am going to put Layman on presently, anyway; maybe you can do it from him.
Mr. Gill: I had better take it from Mr. Ritter.
The Court: It seems to me I would leave that contract out
for the time being.
( The following occurred in the courtroom, in the presence
of the jury:)
By Mr. Gill:
Q. :Mr. Ritter, will you tell the jury whether or not the
T. E. Ritter Corporation owned this Euclid earth scraper
that was involved in this accident?
A. We did not own it.
Q. Can you tell them whether or not the T. E.
page 109 ~ Ritter Corporation operatedA. We did not operate it.
Q. Can you tell them whether or not they controlled the
operation of this?
A. ·we did not control the operation.
Mr. MacKenzie: Now, Your Honor, I object to that question. The question of control of it is a matter for the jury.
The Court: That is a question of law.
Mr. Gill: That is a question of law, is it?
The Court : I think it is.
:J\fr. Ryan: Not only that but it is a conclusion on the part
of this witness.
The Court: Yes, that is true. You may bring out any
facts for the jury.
The Witness: What? A conclusion?
The Court: You may ask any facts.
Mr. Gill: I will take it step by step.
By Mr. Gill:
·Q. Can you tell the jury what portionMr. MacKenzie:

Before you ask that question, I would
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like to know if the last question was struck. I want the
question and answer stricken from the record with reference to the use of the word control.
The Court: As to the word ''control·:'' Do
page 110 ~ you want to be heard on iU
Mr. Gill: Yes, sir. I think that he can state
whether they did or did not control it. He is basing that
on the background that he is the general superintendent for
the Ritter Corporation and can tell whether or not they had
any control .over the man operating the machine, whether
he could tell him where to go or how to do it, or fire him
or hire him or do anything else.
The Court: The word ''control'' goes furthe·r than that.
I am going to sustain the obj1ection.
Mr. Gill : Note an exception.
The Court : .As to the word ''control,'' I think that is
to be determined from all the facts and circumstances of
the case.

By Mr. Gill:
Q. Now, Mr. Ritter, what portion of this work was bei·ng
done by C. H. Lawson, Incorporated 1
A. They weoo going to do the grading, placement of clay,
gravel, the two major items they were to do. They had some
minor items such as allaying dust.
Q. Now, did the corpora.tion have a contract with the
Lawson Corporation in regard to this work Y
A. Yes, we have a contraiet.
Q. And in that contract that you had with the Lawson
Corporation, can you tell us how the Lawson Corpage 111 ~ poration was to determine what work was to be
clone¥
A. Well, in the contract we set forth various items of
work which we wanted them to do and agreed to pay them
to do.
Q. And you agreed to pay them a fixed price, did you or,
noU
A. A unit price.
Q. A unit price 7
A. Yes, sir.
Q. For the work. Did the Ritter Corporation retain the
right to tell the Lawson Corporation the exact methods they
should use in meeting those specifications?
A. No, sir. They were free to. use anything that in their
judgment which would enable them to do the work in proper-
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Q. Did the Ritter Corporation retain the right to fire or
hire the employees of Lawson Corporation 1
A. No, sir.
Q. I take it that the Ritter Corporation looked to the
result only, is that correct?
A. That is correct.
Mr. Ryan: Your Honor, Mr. Gill certainly is leading his
witness. In fact, he is testifying.
The Court: He might be leading bis witness.
l\f r. Gill : All right.
l\fr. Ryan: I didn't want to interpose but he
page 112 ~ is giving him the answer.

By l\Ir. Gill :
Q. Did or not the Ritter Corporation look only to the result of the work from the1\Ir. Gill: That is not leading.
Mr. Ryan: Don't answer until I have a chance to object. Finish your question.
By l\Ir. Gill:
Q. Did or not the Ritter Corporation look only to the result to be obtained from the Lawson Corporation?
Mr. Ryan: Your Honor using the expression '' did or
not'' no less makes it a leading question. But he is also
asking for a legal conclusion from this witness. It is for the
Court to a.nswier as a matter of law.
The Court: Read the question.
(The last question was read by the reporter.)
Mr. Ryan: It is a purely legal conclusion and a leading
question.
The Court: I am going· to overrule your objection, to which
yon except.
l\fr. Ryan: All right. We will have to except.
Mr. Garrett: I don't want to be caught between at the
ping-pong table here.
The Court : You are likely to be caught between them.
Mr. Garrett: I am trying to correct that. I
page 113 ~ suggest that counsel read from the contract the
pa·rticular paragraph which does what he says,
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and that will eliminate any question.
The Court: All right. That is a good suggestion. I appreciate it.
By Mr. Gill:
Q. Now, ].\fr. Ritter, I am reading from the contract between the Ritter Corporation and the Lawson Corporation
dated December 20, 1955. I ask you if this is co1·rect: (Reading)
"It is understood "-th.is is from Ritter to Lawson-"It is
understood that you"-and I am interposing here; ''you"
means Lawson-'' a.re to furnish all supervision, labor and
materials, including equipment and incidentals, to do property the items listed on Page 2 at the designated unit prices
and in acco·rdance with contract plans, specifications, special
provisions and directions of the engineer or other representative of the owner whieh is in charge of the proj,ect. ''

Is that the contract you have with Lawson?
A. That is a portion of it, yes, sir.

Mr. Gill: That answers it.
The Court: Yes, that is all right.
l\Ir. Gill: Now, I would like to ask him that question again.
I think the language speaks for itself.
page 114 ~ Mr. Ryan: That is the reason why he shouldn't
ask the question, because the written contract
speaks for itself.
The Court: Who is going to construe the contract?
Will you gentlemen tell me?
Mr. Rya:n: Your Honor, it is a question of law.
The Court: If I havie to construe it, don't I have to pass
on it1 That. is the thing I am confronted with right here
this morning. I am asking you all now. You haYe what the
facts are. Somebody has to construe it. I will hear anybody. Does anybody have anything he wants to say about
iU
Mr. Garrett: If Your Honor ple.ase, for the sake of moving
on, it s•eems to me t1rnt Mr. Gill has accomplished his objective.
The Court: I somewhat agree with you.
l\Ir. Garrett: He has gotten in the record what the contra.ct says. Everybody has heard it. Your Honor has heard
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it. It is in the record. When it comes to instructions later
on as to the law, Your Honor will then pass on it. I don't
see any need to interpret it at this moment. They ought to
introduce the factual matters at the moment.
Thie Court: Yes.
Mr. Ryan: Yes, sir.
page 115 ~ The Court: Do youMr. Gill: I agree that it is in there and that
is it.
The Court: Now you are going to ask him with reference
toMr. Gill: To be on the safe side, to make sure that I
havie covered it, I think that I should ask him that again
but if you all think it is not necessary, I will waive it.
Mr. Ryan: I object to it. I don't pass on the necessity;
I object to it.
Mr. Garrett: I think the precise language is the best monument of what was meant.
Mr. Ryan: Right.
The Court: All right. That will relieve the Court from
passing on it at the moment.
Mr. Gill: All right. That is all I have to ask.
By Mr. Ryan:
Q. I have one question.
read to you by Mr. Gill in
Lawson Corporation, that is
in any subcontract you enter
it?

Mr. Ritter, this language just
the contract between you and
just the usual language placed
into with a ~ubcontractor, isn't

Mr. Gill: If Your Honor pleaseThe Court: I sustain the objection. That cerpage 116 ~ ta.inly c.alls for an opinion, doesn't iU
Mr. Ryan: Perhaps so. I waive the question,
Your Honor.
By Mr. Ryan:
Q. This contract-from which the language was read-between your company and Mr. Lawson, that is between you
all. But now the contract between vou and the railroad in
which you, as the prime contractor," were granted a license
to use the crossing: Mr. Lawson's corporation or the Lawson Corporation is not a party to that contract or agreement
between you and the railroad, is iU
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Mr. Gill: That calls for a conclusion, also.
The Court: I want to hear you if you want to be heard.
Isn't that asking for a conclusion Y
Mr. Ryan: I just want it clear.
The Court: A conclusion that the jury woul~ have to
draw.
Mr. Ryan: They are talking about a contract between
Lawson and Ritter. Now, the main issue in the case is this
license granted by the railroad to go over the crossing.
I just wanted it clearly understood for the record and by
everybody concerned that Lawson Corporation was not a
party to that contract.
Mr. Garrett: The contract speaks for itself.
The Court: Yes, the contract speaks for itself.
page 117 ~ Mr~ Ryan: That is all I have.
By Mr. MacKenzie:
Q. There isn't any question in your mind that Mr. Lawson
was your subcontractor,. is there, Mr. Ritter?
.A... No,· sir.
Q. As a matter of ·fact, in your .letter to the Seaboard
of December 19 you. say '' This work was done · by our. subcontractor"; you were speaking of Mr. Lawsori, weren't
you?
A. Yes, sir.
Q. Mr. Lawson was your subcontractor on April 28,.. w~s
he not?
A. Yes, sir.
Mr. MacKenzie : That is alL ·
By Mr. Gill:
Q. Mr. Ritter, I take it you are not vouching for the legal
definition of "subcontractor" T
Mr. MacKenzie: He is testifying, Your Honor,· what he
thought his relationship was. Counsel can't help him by
sugg,esting anything.
The Court: No, he can't.
Mr. Garrett : Is everybody through?
The Court: The contract speaks for itself.
Mr. Gill: I think it does.
The Court: Is everybody through with this. witness Y That
is all, Mr. Ritter.
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page 118

~

Mr. Garrett: Does Your Honor care to consider a brief adjournment?
The Court : Yes, I think so.

(At this point there was an off-the-record discussion, after
which the following occurred:)
The Court: We will adjourn until 2 :00 o'clock.
Mr. Ryan: To clarify the record, the Court has entered
Lawson Exhibit 1, agreement of August 31, 1955. The next
contract, dated January 1, 1956, you have Lawson Exhibit
1-A, which I will get your Honor to initial. The next is
letter dated December 19, Lawson Exhibit 1-B; the next,
Lawson Exhibit 1-C, December 13, 1955; Lawson Exhibit
1-D, January 17, 1956; and Lawson Exhibit 1-E, January 19,
1956.
The Court : All of these exhibits were originally marked
. Lawson Exhibit 1.
(The documents referred to were marked Lawson Exhibit
1, Laws on Exhibit 1-A, Lawson Exhibit 1-B, Lawson Exhibit
1-C, Lawson Exhibit 1-D and Lawson Exhibit 1-E.)
(Thereupon, Court adjourned for lunch.)
page 119 ~

•

•

•

•

•

OFFICER J. B. ROSE,
recalled, testified further as follows:
Examined by Mr. Garrett:
Q. Mr. Rose, this morning in my examination of you, you
mentioned the fact that you had taken some photograpbsA. Yes, sir.
Q. -out there at the scene. I suggested the desirability
of having them if you w·ould bring them, and you brought
them back, did you?
A. Yes, sir.
Q. I hand you what appears to be an album sheet on which
are attached nine photographs on one side and six on the
other and ask you, can you identify these!
A. Yes, sir. They are my pictures. I taken them.
Q. When did you take those pictures?
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A. The day of the train wreck.
Q. On the page disclosing the nine photographs, what objects are in those pictures?
A. It shows the rear car of the train, the last
page 120 ~ coach. On all nine of these pictures the background is the last coach of the train. And it
shows the forward section of the Euclid-pan-the tractor,
and it also shows the pan. And in-one, two, three (witness counting )-of them it shows the bulldozer moving the
pan. The bulldozer was no part of the wreck. That was
only clearing the wreck up. The pictures were taken possibly three or four hours after the accident.
Q. WellA. This has never been moved.
Q. When you say ''this'' you are pointingA. The tractor.
Q. You are pointing to the tractor involved in the accidenU
A. It hadn't been moved when this pictur.e· was taken.
Q. It is perfectly ·obvious to see what had been hit and
what hadn't been, in this picture 1
A. Yes, sir.
Q. Now, reversing this, on the side that there aoo six
photographs, what do those pictures in general disclose Y
A. Two of them show theMr. Ryan: The back page is falling off.
The Witness: Thank you. ·
A. (Continuing) Two of these show the close-up of the
tractor that was damaged, and the other two here
page 121 ~ show the-the other three show the pan as it was
sitting in that position. It hadn't been moved
at that time. They were, as you can see here, just hooking
the cables to it. This picture has nothing to do with the
accident, though (indicating).
Q. The bottom left-hand corner appears to be a pictU'reA. Chief of Police.
Q. Just some picture that hasn't anything to do with the
accident?
A. No, sir. That was in myMr. Garrett: If there is no objection, I will pull it off.
It ha·s 'nothing to do with the accident. I would like to offer
it (indicating pictures on page of album.)
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The Court: Plaintiff's Exhibit 3.
Mr. MacKenzie: I would like to see it.
Mr. Garrett : I think some of those pictures are cumulative but they are all on the sheet so we will just put them
all in. ·
(The pictures referred to were marked Plaintiff's Exhibit
3.)

By Mr. Garrett:
Q. Now, I hand you a second page of what appears to
have been prepared for an album, on one side of which are
six photographs; and I ask you if you can identify these.
A. This photograph is theQ. First of all, can you identify them Y
page 122 ~ A. Yes, sir.
Q. As photographs that you .fook Y
A. Yes, sir, I taken them.
Q. On the day of the ac.cident?
A. Yes, sir.
Q. Suppose you describe them, starting in the left-hand
corner.
A. This photograph is the forward end, the forward end
being the front of the train-towards the front of the train
-of the dining car. That was the first car to riemain standing; from there back, the rest of the cars stayed on the
track. This was the car that divided the standing cars
from the cars that were laying down. The-I believe it is
the baggage car that was next to the dining car.
Q. That appears to be on its side T
A. Or the express car. I could be corrected on that. I
don't-it is the first ca:r that wa~ laying on its side-from
the train, not from the engine; It was the second car from the
engilll0.
Mr. Ryan: You identifyMr. Garrett: I said, the picture in the top left-hand corner.
I believe the record will disclose it. They will speak for
themselves.
By M'r. Garrett:
Q. Suppose you take the one next to it, on the
page 123 ~ top right.
A.· This is the mail car, because the colored
boy or man that was in the mail car was laying right under
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here (indicating) when they picked him up. And this is the
Jeffry Wilson Homes fence. That is the car that was laid
across the fence. That is the end of it, right there (indicating)
Q. All right, sir. Now, take the next one; in the first
column down, the second one.
A. That just shows one of the-the hopper car that is
knocked off the track and a couple of the men standing
there . It doesn't show any of the passenger train.
Q. vYas that in the train?
A. That was hit by the train. You can see where the
end of it is damaged, see where it is bent in. That was on
the siding now, in the train.
Q. On the siding. Take the next one, which is the one on
the rig-ht in the middle.
A. That is the drawhead or knuckle and a section of wheels.
I wouldn't say which car that is in. That is justQ. All right.
A. This showsQ. Now, take the bottom left.
A. This qndicating) is the same car that this (indicating)
IS.

page 124

~

Q. The same car .as the top left?
A. The opposite end of it.
Q. All right, sir.
A. And this (indicating) shows the dining car.
Q. You are now indicating the right bottom?
A. The dining car looking towards the end :of the train.
That is all of the cars that remained standing. I mean you
can-you have to look ve·ry car.eful to see the last car way
down at the end of the line.
Mr. Garrett: I will offer it.
The Court: Plaintiff's Exhibit 4.
(The pictures referred to were marked Plaintiff's Exhibit
4.)

By Mr. Garrett:
Q. Now, I hand you a third sheet of what purports to be a
page from an .album, on which there are six pictures on one
side, six photographs, two photographs and a newspaper
clipping on. the other side, and ask if you can identify these.
First of all, the newspaper photograph; were you present
when that was taken?
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A. I was present when the car was placed back on the
track. I did not see the man tame the picture.
Q. Did you see the car Y
A. Yes, sir.
Q. Is that a faithful reproduction of the conpage 125 ~ dition of the carY
A. Yes, sir.
Q. Do you know which car of the train that was Y
A. Yes, sir. That is the same e-~r that I have in the two
lower photographs. That is the ca.r that the-Mr. Rose
here was riding in.
Q. The railway car!
A. Yes, sir.
Q. Now, that is the newspaper. And then on the bottom
pictures-you say the car that is shown there is the same
car as the one at the top Y
A. Yies, si'r.
Q. What is that sticking into it, the side of it?
A. That is the hop.per car that was in the siding or the
track, the ladder track as the engineer referred to it.
Q. Let's turn this over to the side that the six photographs are on. First look at the top left-hand photograph
and what is that a picture of Y
A. It is the front of the engine.
Q. You mean the diesel locomotive?.
A. Yes, sir.
Q. Now, the one next to it on the right?
A. That is a side view of the engine, showing where it
came to rest, where it stopped.
Q. Now, the second picture, in the left-hand
page 126 ~ column, down.
A. That is another photograph of the front of
the engine, just from a little different angle.
Q. When you say engine, you mean diesel locomotive Y
A. Yes, sir, diesel locomotive.
Q. The picture on the second column down on the right.
A. That is the left side of the engine where the-it struck
the cars in the siding. That is the only thing it could have
hit. The grader was never on the left side of the train.
Q. Now, the bottom left picture.
A. That shows damage to the right side of the engine
that the tractor did to the-Euclid tractor, when it wrapped
around it.
Q. Now, the right bottom picture.
A. That is the same picture as this, only a little closer.
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Q. The same picture as "this"; you are referring to the
middle picture on the right f
A. The middle picture on the right.
Q. That is whatT
A. The left side of the engine; shows the hole in it where
it struck the cars in the siding.
The Court: Plaintiff's Exhibit 5.
page 127

~

(The pictures referred to were marked Plaintiff's Exhibit 5.)

The Witness : Incidentally, the enlargement is the same
as the one on Picture 5 as he just marked. It is nothing
hut an enlargement of one of the same photographs. If you
want to compare it with one of them on there, you will notice that. It ,vill save a little time.
By Mr. Garrett :
Q. You say there is already a picture of this 1
A. Yes, sir. I will show it to you if you need to.
Q. We won't need to duplicate it. (Handing exhibits to
jury) Mr. Rose, I now direct your attention to a further pag,e
that appears to have been taken from an album, on one
side of which are contained four photographs, and one photograph apparently appearing in a newspaper. Can you identify thesre ?
A. Yes, sir. I taken the four. I did not take the newspaper
picture.
Q. What is disclosed in the newspaper picture there?
A. Picture of the pan of the scraper.
Q. That discloses the condition of the scraper?
A. Yes, sir.
Q. Does that diselosc the accurate condition of it as you
observed itf
A. Yes, sir. I have observed it from that position.
Q. Xow, in the photograph starting at the top
page 128 ~ and coming· down; briefly, what do they disclose f
A. The top photograph on the right shows the tractor of
the Euclid scraper lwside the last car in the train. The
second photograph shows the pan of the Euclid scraper,
also beside the same car, up furt1ier, close to the head of it.
The bottom photograph ,shows the picture of the tractor and
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of- the scraper-of the pan, ra~he_r-together m one picture.
Q. What about the bottom left?
A. The bottom left shows a pie.ture of the pan as it remained-as it was hit. Now, this picture I should correct.
The pan has been turned over by the tractor. You will notice it is in a different position.
Q. You are referring to the right-hand third pictureT.
A. The third one down on the right side. The pan has
been moved when that picture was taken.
Q. But the bottom left-handA. That is how it was when the condition occurred.
Q. In the position immediately after the accident Y
A. Yes, sir.
Mr. Garrett: Plaintiff's Exhibit 6.
(The pictures referr:ed to were marked Plaintiff's Exhibit 6.)
Mr. Garrett: I would like to call Mr. Richard E. Layman
as an adverse witness.
page 129

~

RICHARD E. LAYMAN,
called by the plaintiff as an adverse witness,
and having been first duly sworn, testified as follows:

Examined by Mr. Garr:ett :
Q. Will you please state your name?
A. Richard E. Layman.
Q. And, Mr. Layman, by whom were you employed on
April 28, 1956 Y
A. C. H. Lawson.
Q. ,Vhat was your oc.cupation in their employment Y
A. I was the heavy equipment ope·rator.
Q. Had you had previous experience in operating heavy
equipment prior to that time?
A. Yes, sir.
Q. How long had you been operating heavy equipment?
A. About ten years.
Q. What was the particular piece of equipment that you
had under your control that dayY
A. A Euclid scraper.
Q. w·hat is the weight of that scraper before any material
is placed in it?
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A. 45,000 pounds.
Q. W'hat is its capacity when it is loaded Y
A. Twelve to fifteen yards.
Q. ·what is that in weight, estimated?
.
page 130 ~ A. About 19 ton I think, something like that.
Q. 19 tons of material?
A. Yes, sir.
Q. Plus the 45,000 pounds?
A. Yes, sir.
Q. vVell now, how long had you been working on this particular jobY
A. About a week.
Q. Had that been a week constantly or was it off and
onf
A. No. I had been there about a week.
Q. Every day for approximately a week f
A. Yes, sir.
Q. And how long had you been working in this particula:r
area where the railroad crosses the proposed road that was
being constructed f
A. That was my second day to be crossing the railroad
track. I had been working on the lower end of it.
Q. Well, you were aware of the fact, were you not, that
that was a railroad right of way there f
A. I knew it was a railroad but I didn't know it was-we
was always in the impression it was a railroad siding.
Q. You thought it was a siding?
A. Yes, sir.
Q. Well, how many trains did you see come
page 131 ~ through that siding the few days you were there?
A. Just that one.
Q. Only one train?
A. Yes, sir.
Q. You mean in the two days f
A. Yes, sir.
Q. Well, was that this particular train or one other besides
this?
A. No, sir, thatQ. This one¥
A. Yes, sir.
Q. In the hYo days that you worked there in the vicinity
of that crossing, you saw no trains pass there ,except the one
that struck you?
A. That is right, sir.
Q. Which did·n 't completely pass. Did you have any-·
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body on the equipment with you to assist you in any wayT
A. No, sir.
Q. A single-seated job and you handled all the controls f
A. Yes, sir.
Q. And how many times would you say you passed over
that crossing that particular morning!
A. About ten times.
Q. You passed across it about ten times!
A. Yes, sir.
page 132 ~ Q. Did you look when you went up on the
railroad track to see if anything was coming Y
A. Yes, sir.
Q. Which way did you lookT
A. To the right and to the left.
Q. Well, if you looked toward the west, which is in the
Suffolk direction, how far ·could you see down the track 7
A. It was always a bunch of railroad coal hoppers. sitting
on the right. After you get right up on the track you could
see ·right a good ways down. I wouldn't say how far it was.
You could see a good ways, though.
Q. Could you see half a mile 7
A. Yes, sir.
Q. Did your employer hav·e anybody there to help you
look out for any train that was comingA. No, sir.
Q. -might be coming¥
A. No, sir.
Q. Did you g-et any instructions from your employer to
exercise any care as you went on that ·right of way?
A. No, sir.
Q. Well, do you live in this section T
A. No, sir.
Q. So you were not familiar with the operation of the
trains other than what you observed while workpage 133 ~ ing T
A. No, sir.
Q. Does this equipment run both backwards and forwards?
· A. Yes, sir.
Q. ·well, did you back on the crossing or did you go on
there straight ahead?
A. Straight ahead, sir.
Q. Did you look in the direction of Suffolk Y
A. I looked both ways down the track.
Q. How close were you to the track when you did the looking!
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A. Oh, I looked right after I passed them gas things out
there, storage. That is aboutQ. Approximately howA. That is about I would say, just guessing, 25 feet-between the tracks.
Q. In other words, when the front of your equipment was
25 feet from the tracks, you looked to the right or, rather,
you looked to the left, you could see a. half mile and you didn't
see any train coming t
.A. No, sir.
Q. Do you know what kept you from seeing it t
A. No, sir.
Q. Did you look?
A. Yes, sir.
Q. Well, when is the first information you repage 134 ~ ceived that there was a locomotive in your vicinity?
A. Pardon me T
Q. When did you first determine or learn that there was a
locomotive in your vicinity?
A. When he was about 50 feet from me.
Q. You got off the track?
A. Yes, I got off the track, yes, sir.
Q. Are you in a position to give us any estimate of the
speed of the locomotive f
A. Just guessing, I would say he was goingMr. MacKenzie: vVie object.
The Court: I sustain it. You can't guess.
Mr. Garrett: Sometimes a witness doesn't know the difference between ''guess'' and ''estimate.''
The Court: I will let you estimate.
By Mr. Garrett:
Q. Do you drive a motor vehicle T
A. Yes, sir.
Q. Have you observed trains passing or have you ever
ridden in trains T
A. Yes, sir.
Q. Do you have enough knowledge of that from observation to expr-ess an opinion as to speed?
A. 60 to 65 miles an hour.
Mr. MacKenzie: We object again, Your
page 135 ~ Honor, for the record.
The Court: I will overrule your motion.
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By the Court:
Q. That is your best judgment, or are you guessing!- What
are you doing?
·
A. My best judgment, sir.
Mr. MacKenzie: We still object.
The Court : All right. I overrule it.
Mr. MacKenzie: We note an exception.
By Mr. Garrett:
Q. ,vhen this locomotive struck the equipment you were
on, what happened to it!
A. When I seen the train I got up in the seat and jumped
and I don't remember nothing after that. When I come
to, the officer, Rose, was there· at me.
Q. Were you struck in any way?
A. No, sir, not to my knowledge I wasn't.
Q. ,vhat speed would you estimate you were traveling
when you went on that right of way?
A. Three to four miles an hour.
Q. Were you taking the dirt across the right of way Y
A. Yes, sir.
· Q. To be dumped on the other side?
A. Yes, sir.
·
Q. Did you hear the locomotive whistle!
page 136 ~ A. No, sir.
Q. Could you hear it when you we·re operating
one of those bulldozers Y
A. No, sir.
Q. You could not Y
A. No, sir.
Mr. Garrett: You gentlemen may inquire.
CROSS EXAMINATION.

By Mr. Ryam:
·
Q. Mr. Layman, just a few questions, following what Mr.
Garrett asked you. He asked you, do you live in this ariea.
Where do you live?
A. My home is o·riginally in Roanoke, Virginia, but I
live in Providence Forge right now.
Q. Up above, north of Williamsburg?
A. Yes, sir.
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Q. Mr. Garrett asked you how you got off the road scraper.
You said you didn't remember anything after that. Were
you hurt or injured in any way Y
A. 1Yes, sir, broke my leg.
Q. Did Y?U get any other injuries Y
A. No, sir.
Q. Were you unconscious Y ·
A. Well, I guess I was unc.onscious but I just didn'tQ. You were hurt Y
page ~37 ~ A. Yes.
Q. Mr. Ganett asked you about receiving any
information about any trains or schedules. Did Mr. Ritter's
organization give you any information Y
A. No, sir.
Q. Did they have a flagman posted there?
A. No, sir.
Q. To go over the tracks-the barricade was down, wasn't
it?
A. Yes, sir.
Q. And how long had that barricade been down Y
A. Well, I don't know when the barricade was taken down
but I had been hauling across there, like I say, that ,vas my
second or third day to haul across t'here · and it was down
' ·
then.
Q. And how long had crossings been made, before you
started making·
A. ·wen, they started there· on Tuesday, I believe it was,
on that job, wo·rking hauling backwards and forwards up to
there.
Q. About one week before the accident happened f
A. Yes, sir.
.
Q. Were the barricades up the day before the accident, as
the engineer said Y
A. I couldn't tell you.
page 138 ~ Q. Wnat?
A. I couldn't tell you.
Q. Were you operating across the crossing the day before
·
the accident f
A. Yes, sir.
Q. And the barricades weren't up then, were they?
A. No.
Mr. Ryan: That is all.
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By Mr. MacKenzie:
Q. Mr. Layman, how old are you, sirY
A. I am 27.
Q. And you have had ten years' experience operating heavy
equipment you say, sir?
A. (The witness nodded).
Q. There is nothing wrong with your eyes, is there Y
A. No.
Q. Nothing wrong with your ears Y
A. No.
Q. This particular piece of equipment, this Euclid earth
mover, is diesel-powered I believe, is that righU
A. Yes sir.
Q. And, as a matter of fact, makes a whole lot of racket
when it is operating Y
A. Yes, sir.
Q. Is that a fair statement?
page 139 ~ A. Yes, sir.
Q. On this particular occasion you wel'lei hauling dirt from where to where, Mr. Layman, if you recall¥
A. All-I don't lmow nothing about the country over here
but we was hauling below the colored school, hauling to the
City Dump.
·
Q. And that is, of course, a distance of how far T Half
a mile or so?
A. I would say it was a mile or mO'r.e.
Q. Was yours the only piece of equipment being operated
there, sir?
A. No, sir.
Q. How many other Euclid movers Y
A. Three, I believe we had ove.r there at the job.
Q. This particular piece of equipment, is the driver's
seat ahead of the pan or behind the pan, in the direction in
which you were going T
A. It is ahead of the pan.
Q. Ahead of the pan?
A. ( The witness nodded).
Q. Were you, in effect, then, dragging the pan behind you,
if I might use that expression 7
A. Yes, sir.
Q. As you approached this intersection, Mr. Layman, on
your right is the oil company that is known as the
page 140 ~ Taylor Oil Company; you recall where that is?
A. Yes, sir.
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Q. I believe they have a building there and some tanks
also, a:ren 't there T
A. (The witness nodded).
Q. Were you familiar with that on this morning that this
occurred? I mean you were familiar with the layout there
at the Taylor Oil Company Y
A. I-yes, I had seen it.
Q. This was about what time in the morning, Mr. Layman?
A. Nine-about nine-fifteen.
Q. Was it a bright sunny day or-it was a bright sunny
day, was it not?
A. Y,es.
Q. There wasn't anything between you and the engine
to your right that would have obstructed your view as you
got up to the tracks, was there, Mr. Layman Y
A. After you get up on the track, you know, about ten
feet-see, the tractor, you sit on it. I sit back about four
feet from where the engine, the. front part of the engine.
Q. There is about four feet of engine and then you, and
then a pan; like that?
A. That is right.
Q. Is that the way this equipment was lined
page 141 ~ up?
A. Yes, si'r.
Q. Now, the eoal cars that you talk about being along there
on the right of way, are to your left, are they not Y
A. Right.
Q. And that was not the direction from which the train
was comingf
A. No.
Q. The train was coming from your righU
A. Right.
Q. There was nothing on any track or any side tracks
to obstruct your view to the right, was there, Mr. Layman?
A. No.
Q. Now, you say that you were traveling three or four
miles per hour?
A. Yes, sir.
Q. And that when you we·re within 25 feet of the track
you first saw the train?
A. No.
Q. How close were you Y
A. I say when I first seen the train he was about 50
feet from me.
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Q. How close were you to the tracks Y
A. I was on the track when I seen him.
Q. Well now, you were on the track and looked to the
right and you say the first time you saw the locopage 142 ~ motive it was about 50 feet away?
A. Yes, sir.
Q. And you could not tell from the noise of your own
equipment whether the whistle was blowing or not?
.A. That is right.
Q. And so you do not deny, do you, M.r. Layman, that
the whistle was blowing in the manner that the others have
testified?
A. I couldn't say whether it was blowing or not.
Q. You are not saying it wasn't blown?
.A. I wouldn't say it wasn't, I wouldn't say it was.
Q. Did you notice the headlight of the locomotive at that
distance?
A. No, I didn't.
Q. There wasn't anything between you and the locomotive
to obstruct your view of the light, was there Y
A. I guess it wasn't but I didn't notice no light.
Q. Do you know whether or not it was lighted-the headlight?
A. No.
Q. Do you deny that it was Y
A. No.
Q. It has been testified to, Mr. Layman, that there was a
bell on the locomotive that was being sounded. Did you
hear such a bell?
page 143 ~ A. No.
Q. Can you deny that such a bell was sounded Y
A. No.
Q. Now, Mr. Layman, as you pulled up on the track
and first saw the train when you were on the track and
the train was 50 feet from you, had you ·seen it at any
time before, sir?
A. No, sir.
Q. And do you mean to tell this jury that you looked and
couldn't see it?
A. I looked both· waj s.
Q. Now, Mr. Layman, it has been testified here· by the
engineer, at least, that the right of way stretching off to· the
right towards the direction of Suffolk is at least a mile
straigllt. Have you· noticed it since that time, sir 7
A. No, didn't pay much attention to it.
1

I

.i
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Richard E. Layman.
Q. Did you prior to this accident Y Are you prepared
to say that that is true that it stretches off for more than a
mile up to your right, sir f
A. I couldn't say. I don't know.
Q. Now, you observed the train, you say, when it w~s
about 50 feet away. What was the first thing that you did,
sir!
A. Jumped up in the seat and jumped in front
page 144 ~ of the machine.
Q. ,lumped up in the seat a.nd jumped in front
of the machine and did you do this as soon as you saw the
locomotive?
A. Yes, sir.
Q. And your observation of the train was only just a fleeting second, is that right, sir?
A. Yes.
Q. I mean to say that you have based your estimate of
this speed on just tl11.t fleeting· glance that you got of the
train in the second before you jumped, is that it, sir?
A. (The witness nodded).
Q. I suppose that train looked big as a house there whe.n
it was only 50 feet from you, didn't it?
A. Yes, big.
Q. Have you at any time been told by M'r. Lawson or any
of his employees-had there been anyone stationed there
by them to warn you operators over that railroad track?
A. No, sir.
Q. vVas there anybody there from the Ritter Company to
indicate theA. No, sir.
Q. To guide you over the track?
A. No, sir.
Q. The barricade that has been spoken of, did you see the
remnants of that barricade there on the days that you had
operated before this day?
page 145 ~ A. No, sir.
Q. I will. ask you if there were, even on the day
of the accident, two or three of the upright ·railroad ties
still on, upright on the side of the road but the center had
been cleared away. Do you recall that?
A. I don't remember.
Q. You say that from your knowledge crossings had been
made over this from the Tuesday prior to the accident?
A. Y.es, sir.
Q. That would have been Tuesday, Wednesday, Thursday,
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Richard E. Layman.
Friday; because it ·was early Saturday morning that this accident occurred, is that right?
A. Yes, sir.
Q. Mr. Layman, are you aware of the fact, sir, that an
object going- 60 miles an hour is traveling 88 feet per second Y
Have you ever looked at any of these advertising cards for
motor vehicles or anything of that sort 1 Have you ever
noticed that particular bit o:f information?
A. No.
Q. Assuming for a few seconds that that is true, that a
train going 60 miles an hour is going 88 feet per second,
doesn't that mean, sir, that if you had seen this train 50 feet
away, that in a little over a half a second it would have been
from where you saw it to w'11ere it hit you? That is right,
isn't it, sid
page 146 ~ A. I guess it would if you figured right.
Q. You say your estimate of this train 's speed
was made in less than that half a second! I take that
question back, If it was 50 feet away and it traveled to you
in half a second or a little more, in the course of that time
you got out of the seat and over the front, out into safety, of
course with a broken leg but away from the front of the
train, did you not, sir?
A. ·wben I had jumped over the windshield, the train hit.
( The witness demonstrated by smacking his hands together.)
Q. In the course of the time in which you obs·erved the
train, you not only saw it but you moved from your position
over the front and flying through the air to the ground
on the other side?
A. Yes.
]\fr. MacKenzie: That is all, sir.

By Mr. Ryan:
Q. Mr. Layman, using Mr. MacKenzie's example, at 60 miles
per hour a train goes 88 feet a second; it took you ten seconds
to get up on the track; when you looked to your right that
train .was 880 feet clown the track, wasn't it?
A. Yes, sir.

Mr. Ryan: That is all, Your Honor.

T. E. Ritter Corporation v. Livy H. Rose, et al.

81

Richard E. Layman.
By Mr. MacKenzie:
Q. Well now, let's go into this. You say when
page 147 ~ you looked to your right-as I understood it,
when you looked to your right and saw the train,
you were on the track? That is right, isn't it?
A. -what is that againf
Q. ,Vhen you saw the train, you were on the track and the
train was 50 feet away and that was t'he first time you had
seen iU
A. The first time I had seen it.
Mr. MacKenzie:

That is all.

By Mr. Ryan:
Q. You say you first looked to your right to see if anything was coming?
A. Yes, sir.
Q. You weren't up on the track then?
A. No, sir.
Q. You were 20 or 25 feet from the track?
A. Yes.
Mr. MacKenzie : Don't lead the witness.

By Mr. Ryan:
Q. 20 or 25 feet from the track when you first looked to the
right, saw nothing coming i
A. Yes.

•

•

•

•

•

Mr. Garrett: If Your Honor please, I would
page 148 ~ like to insert in evidence Chapter 22, Section 22-1
of the City Code of Portsmouth relating to speed
of railroad cars.
The Court: You want to read it in the record?
Mr. Garrett: I suppose that would be the best way.
The Court: Read it in there.
Mr. Garrett: All ·right. Section 22-1, '' Speed Limits.''
(Reading)
''No engine, car or other vehicle shall be drawn or propelled upon"-it says "and railroad" but I suppose it means
"any railroad "-it is actually typed "and'' in the Code'' and railroad, in or across any street lying within the area
of the following districts at a greater rate of speed than
that hereafter stated for that particular district, namely:
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(one) In District 1, described as all that portion of the city
lying between Godwin Street on the west, Lincoln Street
on the south and the Elizabeth River on the north and east,
12 miles per hour; (2) In District 2, described as that portion
of the city lying between Douglas Avenue on the west, Godwin Street on the east, and the Elizabeth River on the
north and south, 20 miles per hour; (3) In District 3, described as tha.t portion of the city lying west of Douglas Avenue, 45 miles per hour." The plaintiff rests.
page 149 ~

•

•

•

•

•

(The following occurred in the absence of the jury:)
Mr. MacKenzie: I move the Court to strike the evidence
insofar as the Seaboard Air Line Railroad is concerned, the
defendant I represent; and in order to move along I am going
to state it as succinctly and as quickly as I can. '
In the fi:rst place, the only quest.ion of negligence that has
yet been assessed against the railroad is one of speed. I
submit to the Court that the speed ordinance that has been
introduced here does not apply in this -particular instance
because if Your Honor will read the ordinance you will notice that it says "no engine, car," and so forth '' shall be
moved across any street lying within the area" except at
the speeds that are indicated in the ordinance. I respectfully submit to you, sir, that this was in ·no sense a street.
It was not a public crossing. And the speed of the train
at this particular place not crossing a street is not at all
governed by the ordinance that has been presented to you
by the plaintiff. The simple language ''No engine shall be
d'rawn or propelled upon' '-and I am bowing to
page 150 ~ Mr. Garrett's interpretation of "and railroad"
-''in or across any street lying within the area
of the following districts at a greater rate of speed • • •"
And so the speed ordinance that was submitted to your
Honor controls only speeds across streets, of which this was
not one.
Now, the second point I would make to you, sir, is that
the only two people who have indicated anything about the
railroad speed were, one, the police officer, who said that
it was a guess on his part that the train was being operated
about 50 miles per hour. He observed this from more
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than two hundred yards, in the fleeting time that it took the
train to move across the property owned by the Taylor Oil
Company. Your Honor will recall a case in whfoh you presided, in Isle of Wight County, Darden against Butler aJYul,
others, the Seaboard Air Line having been one of the defendants in that suit, and the Court of Appeals said that
the estimate of speed made by someone in that case, the
driver of the truck-in this case, the police officer-would
not serve to contradict the judgment of the employees, operators of the railroad-in that case, the engineer and in this
case, the engineer, when Mr. Kelly testified that he had
observed his own speedometer and was going 45 miles per
hour. And so the testimony of 1\fr. Rose, from the language
of Darden against Butler, I submit to you, is overcome
by the testimony of Mr. Kelly. And in view of
page 151 ~ the fact that there is no speed limit as set forth
in this ordinance, that no one has said that that
speed at the time was excessive or that the speed that the
train "\\1as being operated at constitutes negligence, on that
principle the evidenee should be struck as to the Seaboard.
Now, the only other conceivable thing that I can think
of that someone mi~ht argue that the Seaboard be kept in as
a defendant is on the basis of whether- or not this letter written by Mr. Ritter in January of 1956, stating that the contractor expected to move heavy equipment over this crossing
sometime from March to July of that year, was not notice
as contemplated in this agTeement that the Seaboard had
with Mr. Ritter and, in fact, 1\fr. Ritter said himself he
didn't conceive of it to be notice because he said had he
been moving bis own equipment over there, he w·ould .not
have considered that sufficient notice. And you will recall
I asked him twice that same question; if he had be.en moving
his own ecmipment, the notice would not have been sufficient,
he said. Then bow can he claim that the notice that he
gave was sufficient if someone else was moving some other
equipment over there Y

•

•

•

•

•

•

•

•

•

•

page 153 ~

1\fr. Gill: Now, if Your Honor please, I would like to make
a motion to strike the evidence on behalf of the defendant
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Harold Ritter.
T. E. Ritter Corporation. If you will recall the allegations
here in this motion for judgment, the liability of the Ritter
Corporation is based upon the ownership, operation and
control of this earth scraper. It is denied by affidavit. It is
denied in the testimony before the Court and it is not contradicted that there is no ownership, operation or control
by the Ritter Corporation. For that reason, I submit that
under the pleadings in this case, the plaintiff has failed to
prove a case against the Ritter Corporation and the evidence
should be struck as to the Ritter Corporation.
(After argument by counsel, the following occurred:}
The Court: You may be correct but I am going to overrule your motion now.
Mr. Gill: All right, sir. I note an exception to
page 154 ~ the Court's action in overruling the motion.
Mr. Ryan: I make a motion for the record to
strike the evidence as to the C. H. Lawson corporation. The
negligence, if any, of Clint H. Lawson, Incorporated, was
remote and not a proximate cause of the accident.
The Court: Overruled.

•

•

•

•

•

HAROLD RITTER,
recalled, testified further as follows :
Examined by Mr. Gill:
Q. Mr. Ritter, when you were testifying previously, I read
a portion of the contract between the T. E. Ritter Corporaiton and C. H. Lawson, Incorporated, of December 20, 1955.
I want you to read to the jury another portion of that contract.
Mr. Ryan: May we see it first, please? Thank you, sir.
(Examining it) You'r Honor, this is the point on which we
argued some portions, back in your chambers early in the
morning and Your Honor didn't rule on its admissibility, as
I recall.
The Court: I thought you all agreed, the reason I didn't
rule on it. If you all want to be heardM'r. Ryan: No, we didn't agree on it.
page 155 ~ The Court: You want to be heard?
Mr. Ryan: Yes, sir.
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Harold Ritter.
(The following occurred in the Judge's chambers, in the
absence of the jury:)
Mr. MacKenzie: "You assume the same relative standing
with us in any and all respects that we have with the owner."
The ownerThe Court: It means everybody. I will hear you all,
then I will pass on it.
Mr. Garrett: Bring me up to date. What is this from?
The contract between Ritter andMr. Gill: Yes.
(At this point there was an off-the-record discussion, after
which the following occurred : )
Mr. Ryan: I withdraw my objection.
The Court: I will let it in, then.
(Back in the courtroom, in the presence of the jury, Mr.
Gill handed the witness a document.)
The Court: I might say there are no objections in the
record as to the question now in discussion. Go ahead.
Mr. Gill: What was the last question Y
(The last question was read by the reporter.)
A. (Reading)
"It is understood that you have read the prime
contract specifications and all related documents,
that you have ,examined the site and plans for the
work to be performed, that you are thoroughly familiar with
the same and that unless herein othe·rwise provided, you
assume the same relative standing with us in any and all
respects that we have with the o,vner on these items which
you are to perform.''

page 156

~

By Mr. Gill:
Q. And the ''you" referred to in that portion of the contract is who?
A. That would be C. H. Lawson, Incorporated.
Q. And was this contract accepted by them Y
A. Yes, sir, it was.
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Harold Ritter.
. ·Mr. Gill: I would like to introduce this portion here as
Ritter Exhibit 1, if Your Honor please.
The Court: All right. I will let it in, Ritter Exhibit 1.
(The portion of the document referred to was marked
Ritter Exhibit 1.)
Mr. Gill:

Answer fhese gentlemen.
CROSS EXAMINATION.

By Mr. Ryan:
Q. That clause that was just quoted in essence says that
you are asking the C. H. La,vson Corporation to assume the
same responsibility that you may have?
page 157 ~ A. That is correct.

•

•

•

•

Mr. Gill: We rest, if Your Honor please.
Mr. Ryan: Your Honor, the C. H. Lawson Corporation
has one piece of evidence and that is the trains that passed
this place where the accident happened, in the week prior
to the accident, April 21 to April 2R Apparently 24 trains
passed ther,e. No, si'r, I am wrong, it appears that 52
trains passed there. This (indicating) gives the times they
would have ordinarily passed, either A. M. or P. l\f. Some
of them passed in the nighttime and some in the daytime and
some during the time the work was going on, but there were
48 trains. We would like to introduce this.
The. Court: If there is no objection.
IV.rr. MacKenzie: No. I think the record -ought to show
that this information was requested of the railroad and
that the railroad furnished it in compliance with the request,
and that the leaving and arriving times that are indicated
on the scheudle are those times that these trains would leave
·
or arrive at the Portsmouth station, because it
page 158 ~ would be impossible for us to detern1ine what
time a train passed there ; and the jury,. the refore, will consider the times as downtown times. That is
all.

•

•

•

•

•
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J. WESTON LAWLER,
called as a witness on behalf of the defendant Seaboard Air
Line Railroad, and having been first duly sworn, testified as
follows:
Examined by Mr. :MacKenzie:
Q. Please state your name, sir. A. J.
eston Lawler.
Q. Mr. Lawler, are you the operator of what has been
referred to as the Taylor Oil Company lot on the intersection
of whirh is now 17-A and the Seaboard Railroad Y
A. That is correct.
Q. And wel'e you located there, sir, on the 28th of May and
the time just prior to that, in 1956 Y
page 159 ~ A. Tba t is right.
Q. I said 28th of May. Correct that, Mr.A. April.
Q. It was the 28th of April and just prior thereto Y
A. That is right.
Q. ,vere you so located?
A. That is right.
Q. Mr. Lawler, are you familiar with the construction work
that wa.s going on around your place at that time f
A. Yes.
Q. Are you familiar with the fact that there was being
operated something called a Euclid earth mover Y
A. That is right.
Q. ,vhat sort of nois~ did you find this earth mover making
ther·e in the area, Mr. Lawler1
A. I found it ·ratl1er annoying. It made so much noise
that it. was obnoxious to me· in the office.
Q. The place that was being used to cross the tracks of the
Seaboard, it Jrns been testified that a barrier had been erected
there. Arc you familiar with that, sir?
A. There was a barrier there, yes.
Q. How far would that be from your place of business,
Mr. Lawled
A. Oh, I would say between-about 75 to 100 feet.
Q. What sort of barrier was it, sir Y
page 160 ~ A. It was railroad ties had been placed at intervals, just how far I don't know, on ,either side
of the track.
Q. Was this barrier removed prior to the accident, sir?
A. Yes, it was.
Q. And by whom was it re~oved, _if you lmow~ sir?

,v
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J. Weston Lawler.
A. It was removed by one of the-either bulldozers or
caterpillars that were working on this road job. The company-they were .painted yellow. Now, I don't know what
company they belonged to.
Q. Were there some being used on the job, sir?
A. That is right, yes.
Q. How was the barricade removed 7
A. Well, I think I observed them taking a couple of the
ties up. They put a chain around it or a cable and pulled
them out.
Q. Do you know when this was with refer~mce to the accident, Mr. Lawler?
A. No, I don't. It was just sometime shortly prior to
the oocident.
Q. Now, on the morning of the accident itself, Mr. Lawler,
where were you?
A. I was in my office.
Q. Does your office building have any windows that look
out onto the tracks, sir!
page 161 ~ A. Yes, but they are high.
Q. Did you actually observe the accident itself?
A. No, I did not.
Q. Did you hear the train approach on this particular day,
sir?
A. I did.
Q. Were there any signals being sounded by the railroad 7
A. The diesel blew three times, twice just prior to the
crossing and once just before it got to the crossing.
Q. Could you hear any of the other signalsA. No.
Q. -notice any other signals?
A. (The witness shook his bead).
Mr. MacKenzie : I believe that is all.
gentlemen.
Mr. Gill: I have no questions.

Answer these

CROSS EXAMINATION.
By Mr. Ryan:
Q. Mr. Lawler, this whistle being blown was not the old
steam whistle, it was the air horn that they have?
A. The one that the diesels have. When you are out the·re
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H. L. Brown.
like I am, you are familiar with it, you kind of listen for
it.
Q. Yes, sir, but it wasn't the powerful steam
page 162 ~ whistle, it was the air horn? .
A. It was I would say rather-it wasn't steam
but it was rather powerful.

•

•

•

•

•

H. L. BR.O"\iVN,
called as a witness on behalf of the defendant Seaboard Air
Line Railroad Company, and having been first duly sworn,
testified as follows :
Examined by Mr. MacKenzie:·
Q. Please state your name.
A. H. L. Brown.
Q. Mr. Brown, you are an employee of the Seaboard Air
Line Railroad?
A. Yes, sir.
Q. In what capacity are you employed, sir?
A. Fireman.
Q. Were you the fireman on this train on the date of this
accident, sir T
A. Yes, sir.
Q. And how long had you been employed by the Seaboard
at the time this accident occurred?
page 163 ~ A. 15 years.
Q. How long had you been a fireman, sir? Had
all of that employment been as a fireman?
A. Yes, sir.
Q. M'r. Brown, are you familiar with the run from Norlina into Portsmouth that this train was taking?
A. Yes, sir.
Q. On the particular day, on the date of this particular
accident, where were you situated so far as being physically
in the cab, sir, or in the train?
A. I was sitting on the left side of the cab.
Q. 1Vas there anything ahead of you to obstruct you·r view
or anything of that sorU
A. No, sir.
Q. Were vou looking ahead at the time of the accident 1
A. Y.es, sir.
Q. Coming into the City of Portsmouth, Mr. Brown, what
speed regulations are posted along the tracks?

\
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H. L. Brown.
A. The speed entering Portsmouth city limits, 45 miles an
hoU'r.
Q. Let me back up a minute. The speedometer in the locomotive, is it located on the engineer's side orA. On the engineer's side.
Q. Did you have any speedometer that you could actually
observe from your position.!
page 164 ~ A. No, sir.
Q. Coming into the City of Portsmouth, what
if anything was done by the engineer in connection with the
operation of that train Y
A. He turned on the bell ringer and blew the crossing with
the whistle and slowed the train down, the automatic brakes.
Q. How was the train slowed down 1
A. With the automatic brakes.
Q. With the automatic brakes. At the time of the accident, from your knowledge of trains and riding as a fireman,
hat do you estimate the speed of the locomotive to have
been?
A. Around 45 miles an hour.
Q. From your position on the right-hand side, which way
did the Lawson earth mover come¥ From your side or from
the engineer's side Y
A. It came from my side.
Q. At what point on the track did you observe this earth
mover, Mr. Brown?
A. I didn't observe him until he was right on the track.
Q. How far ahead of you was he when you first noticed
him on the track?
A. Two or three hundred feet.
page 165 ~ Q. What if anything was done by you or by the
eng,ineer at that time when the vehicle was discovered?
A. The engineer put the train brakes in emergency.
Q. Can you tell the Court whether or not you felt the
application of any such brakes?
A. Yes, sir and heard them, too.
Q. Heard them. What sort of noise?
A. You get an exhaust in the cab from the brake.
Q. Mr. Brown, do the brakes from the locomotive-are
they applied just to the locomotive 'Or to all the cars or whatY
I don't know.
A. The automatic brake applies brakes to the train and
the locomotive.
Q. How about the emergency brake?
, ,1

T. E. Ritter Corporation v. Livy H. Rose, et al.

91

H. L. Brown.
A. Does the same thing.
Q. Is there a continuous pressure on the brake line all
the way back through the train to the rear car Y
A. Yes, sir.
Q. Would the application of brakes in the cab of the locomotive-assuming that someone in the rear of the train felt
that they could feel the application ·of the brakes-would it
be instantaneous in the rear of the train as well as the
front of the train, sir?
A.. Almost.
Q. From the time you first observed the Lawpage 166 ~ son earth mover and felt and heard the application of the eme·rgency brakes, what did you do
then, sir? What happened to you Y Just tell what happened.
A.. I didn't do anything because when they hit the earth
mover, the door came in and I couldn't get out of the seat;
came on top of me.
Q. Now, what equipment is located in the locomotive with
reference to signals, giving of signals, Mr. Brown?
A. Giving of signals Y
Q. Yes, sir. What equipment is there in the locomotive or
on the locomotive with reference to giving of signals f.
A. Crossing signals?
Q. Well, just what other equipment is there? What do
you make a crossing signal with?
A. You-we have a horn.
Q. Was the horn on this locomotive being sounded on the
morning of this accident?
A. Yes, sir.
Q. What other devices emitting noise are on the train 7
A. Bell.
Q. Was that being sounded on this particular occasion 7
A. Yes, sir.
Q. Now, could you tell or do you know whether or not the
headlight, the flickering headlight that is on these locomotives, was on at the time of this accident?
page 167 ~ A. No. It had been on before daylight.
Q. And this was in the daylight that this happened, is that
iU
A. Yes, sir.
Q. Now, Mr. Brown, how often do you operate on that
train as fireman coming into the Portsmouth station Y
A. I had been on there since the 21st of that month.
Q. Since the 21st of April Y
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H. L. Brown.
A. That is right.
Q. Had you observed the construction work going on there
in your trips into town!
A. No, sir.
Mr. Gill: I have no questions.
CROSS EXAMINATION.

By Mr. Ryan:
Q. Mr. Brown, I quote you. You said the speed was
''around'' ; the speed of the train was '' around 45 miles
per hour." Not having a speedometer in front of you, do I
take it you mean by "around 45 miles an hour," you mean
by that more or less?
A.My estimation.
Mr. MacKenzie: Speak a little bit louder. I can't hear.
A Juror: I can't.
The Court: Talk a little louder if you don't
page 168 ~ mind. I have been having trouble.
By Mr. Ryan:
Q. Does that mea.n more or less than 45 miles per hour!
A. Just my estimation, it is about 45 miles an hour.
Q. "\Vben you used the expression '' around 45, '' you are
not testifying it was? That it could have beenA. No.
Q. It could have been more or less f
A. No, I didn't.
By Mr. Garrett:
Q. Mr. Brown, you were riding on the left side of the
cab and you had a clear and unobstructed view of the potential scene of this accident for as much as a mile down the
road, didn't you?
A. Yes, sir.
Q. You had a glass window thereA. Yes, sir.
Q. -that you look out off
A. Windshield.
Q. Now, as you approached the scene, I believe you said
you were about two to three hundred feet when you saw this
dirt mover, is that correct?
A. Correct.
Q. "\Vhere was it when you saw it!
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H. L. Brown.
page 169

~

A. On the track.
Q. You mean it was on the track!

A. The nose of the earth mover had pulled
on the track.
Q. Now, is it a part of your duty on the train to assist
the engineer in keeping an adequate lookout?
A. Yes, sir.
Q. And you were assisting him at that time 1
A. I was looking out.
Q. Well, why did you have to get two or three hundred feet
away before you saw this gigantic earth mover on the tracks¥
vVhy didn't you see it when yon were a quarter of a mile
away?
A. The site of the right of way was obstructed by the
Taylor Oil Company.
Q. How far does that obstruction extend over to the right
of way?
A. 25 or 30 feet.
Q. Then you got at least 25 or 30 feet between the right
of way and the oil company?
A. Something like that.
Q. Did you see it in that space?
A. No, sir.
Q. What kept you from seeing it if you were looking?
A. I didn't see him until he pulled right on the track.
Q. vVell, you were looking right straight down
page 170 ~ the railroad tracks¥
A. That is right.
Q. And you were at your post for the purpose of observing any equipment or object that came on the track, is that
correct?
A. That is right.
Q. This was not on the side that the engineer was on¥ He
was on the right-hand side of the cab, isn't that correct 7
A. That is right.
Q. And you were designated the duty of looking from the
left so that you could not only see in front of you but you
had vision to some extent to your left, on the left side, isn't
that true?
A. True.
Q. And you tell us that you were looking all that time, you
were looking during that period and yet something as big as
this earth mover, you have got to get 200 feet from it before
you see iU
· A. That is when it came in view up on the track.
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Q. It didn't come in view on the tracks, you said it was
25 or 30 feet away from the tracld

A. I didn't see him until he pulled right up on the track.
Q. Then if you didn't see him, you weren't looking because
there is a space of 30 feet between the building
page 171 ~ and the track right of way-wasn't itf
A. At a distance of 200 feet from there it narrows that view down.
Q. Well, you mean-but you have good eyes, don't you 1
A. Yes, sir.
Q. I mean that is one of the requisites of having a lookout
on a speeding locomotive-not a speeding but a fast traveling
object that you are in, to look down the track and insure
that there won't be somebody on there. I mean that is one
of the purposes that you were there for, wasn't it?
A. That is right.
Q. You never saw this tractor move from behind the Taylor Oil Company and the only time you saw it was when it
was on the track?
A. That is right.
Q. Then you don't know how it got from behind the Taylor Oil Company, which way it came from or whether it was
sitting on the track all the time Y
A. I knew it wasn't on the track all the time.
Q. Why did.A. Because I could see down the track.
Q. But you never saw this come on there, when you saw
it it was on the track, isn't that true?
A. True.
Q. And if you had been looking, you are bound
page 172 ~ to see it approach the track, aren't you Y
A. No, sir.
Q. What would keep you from seeing it approaching the
track if you were looking?
A. The building beside the track.
Q. But there is a space between the building and the
right of way, is there not Y
A. Yes, sir.
Q. Well, were you looking until just before the crash T
A. Down the track?
Q. Yes, sir.
A. Yes, sir, I was looking.
Q. You were looking but you never saw it until it was
right on the track?
A. That is right.
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Q. How big an object was this thing, this dirt pusher T
Was it a small thing or a big thing?
A. Large thing.
Q. Was it painted any distinctive color that you remember?
A. I don't remember.
Q. You don't remember whether it was a bright yellow or
some visible color Y
A. No, sir.
Q. Now, did you look at the brakes on that train after the
accident?
page 173 ~ A. No, sir.
Q. It has been stated, as I recall, by Mr. MacKenzie in his opening statement-and if I am in error, he
can correct me-that the brakes were applied with such
pressure that they welded themselves to the wheels. Did you
look at the wheels? Did you look at that to see that was tlle
situation?
·A. No, sir.
Q. But you do know this much, that when the brake is applied it is applied all the way down the line on all the cars
of the train, including the locomotive?
A. Yes, sir.
Q. When these brakes were thrown on, about how far
would you say you were from the dirt mover then?
A. I reckon around 200 feet. He put them on as soon as
his reaction. He applied the brakes as soon as we saw
the earth mover.
Q. Well, do you sav it was 200 or 200 to 300 feet?
A. Between 200 and 300.
Q. Of course, three hundred it would be half again as
much, wouldn't iU
A. Yes.
Q. Were you 300 feet or 200 feet away?
A. It is just mv estimation of the distance.
Q. Well, what is your estimation T
A. Between 200 and 300.
page 174 ~ Q. When he put those brakes on, the forward
motion of that train didn't perceptibly diminish
did it?
A. It did some.
Q. It did some but you went right ahead, smack into
this thing and how far did you go after you bit it?
A. Around 300 feet.
Q. You think it was about 300 feet T
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A. Somewhere around there.
Q. So you skidded then with locked brakes for from 50 to
60 feet?
A. Yes, sir.
Q. And a part of that you were off the rail road track,
weren't you, on the ties 1
A. Yes, sir.
Q. How much of tha.t?
A. I don't know.
Q. In addition to that, you struck this thing a rather heavy
blow, didn't you?
A. Struck what? Oh, yes, the earth mover.
Q. "'What else did the train strike before it came to a
standstill besides this heavy dirt mover?
A. The side of the diesel unit struck a g·ondola I reckon
it was, in one of those tracks.
Q. A steel gondola was also struck by the train before it
came to a stop?
page 175 ~ A. Yes, sir, as a sideswipe.
Mr. Garrett: I believe that is all.
By Mr. Ryan :
Q. I have one question. This heavily loaded equipment
had to come up a sort of grade to get up on the tracks, didn't
it?
A. Yes, but I don't know how much.
Q. But it was some grade there it was coming along. My
question is, this heavily loaded equipment-it has been testified here about 83,000 pounds counting equipment and load
-that vehicle was moving mighty slowly, wasn't it, when
you first saw it?
A. I couldn't tell.
Q. It looked like it wasn't speeding, did it?
A. I couldn't tell how fast.
Q. Did it appear to be going very, very slowly or you
just can't tell us?
A. I couldn't tell how fast.
Mr. MacKenzie : He just can't tell you.

By Mr. Gill:
Q. I don't recall hearing this answer. Your duties as
fireman are to observe the roadway and to check the signals
with the engineer, are they noU
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A. Yes, sir.
page .176

~

Q. You are to double-check him in looking outA. Yes, sir.
Q. -ahead?

A.
Q.
A.
Q.
A.
Q.
over

Yes, sir.
And that is your duty?
Part of it.
That is part of your duty?
Yes.
That is what you were doing when you were sitting
on the left side of the locomotive Y
A. Yes, sir.
Q. And it was the duty of the engineer to look ahead and
see ""here be was going?
A. Yes, sir.

By Mr. Garrett:
Q. You spoke about the Taylor Oil Company being located near the right of way. How many tracks are there at
that point on the right of way?
A. One track.
Q. Just one track. Do you know the width of the right
of way?
A. No, sir, I don't.
Q. Do you know the approximate width of the right of
way?
A. No, sir.
Q. "\Vell, how about the part that is apparently
page 177 ~ se·rvicing the train, about how wide is that part?
You see that every day, don't you Y
A. The roadbed?
Q. ·Yes; the rocks and the actual roadbed that is there.
A. That is around 12 feet wide.
Q. Around 12 feet wide. Well, there must have been
another track in that vicinity, wasn't there Y This train is
supposed to have hit another car. ·where was that?
A. That was in the yard track.
Q. That was further down?
A. Beyond where the accident occurred.

C. C. DRIVER,
called as a witness on behalf of the defendant Seaboard Air
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Line Railroad, and having been first duly sworn, testified as
follows:
Examined by Mr. MacKenzie:
Q. Please state your name, sir.
A. C. C. Driver.
Q. Mr. Driver, how long have you been connected with
the Seaboard T
A. 38 years.
Q. What was your position on April 28, 1956 Y
A. Conductor No. 18.
Q. No. 18, is that the morning train in from
page 178 ~ Norlina?
A. Yes, sir.
Q. Mr. Driver, in the operation of the train from Norlina
to Portsmouth, do you receive orders in connection with the
manner in which it is to be handled and what noU
A. Yes, sir.
Q. This particular train, No. 18, on this day did it leave
Norlina on time T
A. No, sir. We left I think an hour and five minutes late.
Q. And what were your orders in connection with your
transport into Portsmouth?
A. If my memory is right, it was 55 minutes late to
Littleton. I mean an hour and five minutes late to Littleton;
55 minutes late, Littleton to Newsoms, and I think 50 minutes
late Carrsville, and 45, Carrsville to Portsmouth.
Q. Were you operating on this schedule when you came
in on this particular morning 7
A. We were a few minutes off of it at Suffolk.
Q. When you say a few minutes off it, were you early or
late?
A. Late.
Q. Late¥
A. Yes, sir.
Q. On the 28th where were you located, that is physically
located in the train at the time of the accidentY
page 179 ~ A. I had just gotten out of a bedroom of the
rear sleeper.
Q. When you say '' just gotten up out of a bedroom''A. A sofa. The flagman and the pullman conductor and
myself were riding in that bedroom.
Q. You don't mean you were asleep back there?
A. No, sir. I was going to say, flagman and the pullman
conductor and myself were sitting on a sofa.
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Q. Was that the last car on the train Y
A. Yes, sir.
Q. Coming into Portsmouth on that particular morning,
Mr. Driver, did you observe or know anything about the
handling of the train prior to the time of the accident f
.A. Well, when he made. a service application of his brakes
~rossing Victory Boulevard, this four-lane highway out
there with the signal bells.
Q. What do you mean by service application of the brakesY
A. It is an applic.ation to reduce the speed of the train.
It is spoken of as service application.
Q. .As a result of that application, service application, did
the train slow down T
A. Yes, sir.
Q. Now, prior to the accident did you have any indication
that an accident was going to occur? I mean that anything
untoward was going to occur, Mr. Driver? And
page 180 ~ just tell us about that, if any.
A. No, sir. You want me to tell up to the accident?
Q. Yes.
A. vVell, I got up and started forward and was in the door
when the second application of the brake was made.
Q. How did that assert itself to you, Mr. Driver? How
could you tell the second application Y
A. Well, you feel the brakes go on when you are riding
in a coach, you feel them go on and you hear them released.
Q. All right. Go ahead from there.
A. And I started forward to unload my passengers at
Portsmouth from the coaches and just at the door-the door
was open and just as I was in the door, we got an exhaust we
call it-they call it-that is what :M:r. Kelly was speaking
about-'' shooting the brake.'' There is an exhaust that you
get when the brakes are going in emergency and it is just
that quick. And when the brakes ·went in emergency, I
just spoke to the .flagman, the pullman conductor, I says
'' Look out," and I braced my arm up against the door and
my knee against the sofa. And the train came to a stop
and then it made a second lunge, a small, slight lunge-and
I looked a.t mv watch and I said "It is 9 :07." And the
flagman said ,·'There is a man out there." And I sawlooked out the window of the bedroom and I saw
page 181 ~ a man laying on-next to thi~ grading machine,
and when I got on the ground I looked up both
sides of the train and I saw the diesel had gone to the Belt
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Line connection, and the baggage car was overturned. And
I could see that the diner was derailed, too. So I told the
:flagman he had just as well go on back.
Q. Who was this flagman, Mr. Driver Y
A. J. A. Tucker.
Q. You sent him back to flag oncoming traffic, if any Y
A. Yes, sir.
Q. Now, from the time that you say you felt this exhaust
indicating emergency application of the brake, how long
after that was the crash indicated to you Y I suppose that
must have s11aken the train, didn't iU
A. Yes, it shook the train. But that exhaust that you get
is-you get it just about the same time the brakes go in
emergency.
Q. I see. And was it very long after that that the accident
took place from the time you felt this application of the
brakes?
A. I imagine that is when the accident took place, when the
brakes went in emergency.
Q. Now, Mr. Driver, based upon your years of experience
riding trains, can you estimate the speed of trains as they
are traveling through the countryside, sir?
page 182 ~ A. I ca.n riding on one more so t11an I can
standing out looking at one.
Q. Well, on this particular train-you were riding on this
one, were you, sir Y
A. Yes, sir.
Q. Can you give me an estimate of the speed just prior
to the time of the accident or at the time of the accident?
A. I imagine around 45 but I don't-I am positive-I
don't think we were exceeding 45 miles an hour.
Mr. MacKenzie: Answer these gentlemen.
Mr. Gill: No questions.
Mr. Ryan: No questions.

CROSS EXAMINATION.
By Mr. Garrett:
Q. "'Wbo was the man you saw lying out by the grading
machine?
A. I learned later it was the man that was running the bulldozer but I saw that he was-I couldn't be of no assistance
to him and I immediately went to Mr. Lawler's office to call
for assistance. I saw him moving his leg like that.

\
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Q. Yon say at the time of this impact you estimate the
speed to be 45 miles an hour?
A. Thereabouts, yes, sir.
~

J. A. TUCKER,
called as a witness on behalf of the defendant
Seaboard Air Line Railroad, and having been first duly
sworn, testified as follows :
page 183

Examined by Mr. MacKenzie:
Q. Please state your name, sir.
A. J. A. Tucker.
Q. Mr. Tucker, what was your official position with the
Seaboard at the time of this accident¥
A. Flagman.
Q. Were you t11e flagman on Train 18 from Norlina to
Portsmouth?
A. Yes, sir.
Q. And were you that on the date of April 28, 1956?
A. Yes, sir.
Q. Just prior to the accident wl1ere in the train were you
located, l\fr. Tucker 1
A. I was riding in the rear bedroom, in the rear car.
Q. Were you in company with Mr. Driver?
A. Yes, sir.
Q. as there any indication to you of anything being done
about the control of the train as tl1e train came into Portsmouth on that partic.ular day?
A. Arriving or passing, going over Victory Boulevard I
noticed the same service application of the brakes like Mr.
Driver noticed.
page 184 ~ Q. Did the train slow· down as a result of that
application of the brakes, sir?
A. Yes, sir.
Q. Do you know whether or not or can you state with certainty whether or not any signals were sounded by the train
on this particular morning, Mr. Tucker?
A. No, sir.
Q. Can you estimate, sir, the speed of the train at the time
of the impact f
A. Well, after he made his service application going over
Victory Boulevard, I would estimate his speed at 45 miles
an hour and I felt the-heard the emergency application of

,v
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brakes about the same time I felt the impact, I presume
just about the same.
CROSS EXAMINATION.

By Mr. Ryan:
Q. Where were you and Mr. Brown-or what is the gentleman's name?
A. Driver.
Q. Why were you both in the bedroom car at the same
time? Performing any particular duties?
A. Well, my duties require me to be at the rear of the
train.
Q. I mean what was Mr. Driver doing back there! ·why
were you both back there a.t the same time?
page 185 ~ A. I don't know. Mr. Driver could-was in
charge of the train and his duties are all over
the train.
Q. Were you performing any duties with him at the same
time?
A. Not at that particular time, no, sir.
Q. What were you all talking about?
A. I really don't remember.
Q. You were talking, though, weren't you?
A. Yes, sir.
Q. You weren't paying much attention to the speed of the
train?
A. Well, sir, I would say we were because a man couldn't
put his brake on without a man used to running one noticing
it.
Q. You were listening to Mr. Driver, Mr. Driver listening
to you, as you all were talking to each other, weren't you?
A. I am sure we were if we were talking.
Q. Sure you were. That is all.
By Mr. Garrett :
·Q. How fast were you going before you put those brakes
on, the service brakes ?
A. Close to 60; approximately 60 miles an hour, yes, sir.
Q. v\Tell.
·
A. Close.
page 186 ~ Q. You mean you slowed down 15, you could
tell you slowed down 15 miles an hour from the 60 that you
were goingt
A. Approximately, yes, sir.
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· Q. Well, you don't have anything to do with operating the
train, the speed or anything of that sort, do you?
A. I don't have anything to do with the speed of the train,
no, sir.
Q. You were sitting in there talking to somebody and a
train moving along, you weren't checking it to see whether
it wa.s being operated excessively or anything of tha.t sort?
A. If it was being operated excessively, sir, I think I
would have noticed it, yes, sir.
Q. Were you checking it for that purpose?
A. Well, no, sir.
Q. Now, you say it was doing about 60 miles an hour before the brakes were put on?
A. Yes.
Q. How far was it from the point where the brakes were
put on the first time, to the point of the accident?
A. Approximately a mile.
Q. A mile?
A. Three-quarters of a mile.
Q. Three-quarters of a mile?
A. Approximately.
Q. Well I mean would you say half a mile?
pa~e 187 ~ A. I would say approximately three-quarters
of a mile.
Q. Three-quarters?
A. (The witness nodded).
Q. Well, vou weren't cataloguing the movement of the
. train mentally, were you, as to whether he slowed and when
he speeded during the whole trip, were you f
A. Yes, sir.
Q. You mean you just sat there and it ran through your
mind "Well, ·we are doing- about 60 now"; and then you
feel t.11e brake, ""Well, Kelly's got it going 45 now"? You
mean yon were saying that in your mind at each place that
vou put the brakes on, and so on Y
~ A. "\Vell, sir, it is my job to protect the re.ar of the train.
When the brakes go on, that is-if I don't know the reason
,,rhv, I make arrang-ements for the proper protection.
Q. I am not talking about the brakes. You had no idea
an accident was going to occur?
. A. No, sir.
· Q. And coming down that road for a distance of 100 or
75 mile:S he put those brakes on a lot of times, didn't he?
A. Yes, sir.
Q. And there wasn't anything significant to you about the
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service brake that was put on prior to this accident, because
you didn't expect any accident 7
page 188 } A. Sir Y
Q. You weren't expecting any accident just
after the last service brake was put on Y
A. No, sir.
Q. And that service brake was applied how many times in,
say, 35 miles out of Portsmouth? How many times did he
put that service brake on?
A. About four times, sir.
Q. About four times¥
A. Right.
Q. Did ypu take note on each occasion, ''Well, he is doing
about 60 now and he has put the service brake on now, he is
doing 47," anything like thaU
A. We have-you have an idea of what it slowed down
to or the speed of the train.
Q. In other words, you made a mental note on each occasion that be put the service brake on, "Well now, he has
moved from 55 to 46, from 60 to 37,'' and so on, each time 7
Is that what you are saying?
A. Not that specifically, no, sir.
Q. Well, you had no more reason to expect any significance about that one than you did aoout the others, did you,
because you didn't know any accident was going to happen?
A. Well, he does that every day.
page 189 } Q. That is what I am talking about, does it
every day and does it every so often, isn't that
righU
A. Yes, sir.
Q. You don't make any mental note of speed each time
he puts the service brake on, do you?
A. As a rule, yes, sir.
Q. You do each time?
A. Yes, sir. ·
Q. But you were a little backward in your efforts this time
because you were carrying on a conversation with somebody
else in the car, weren't you 7
A. I don't know whether I was talking or listening.
Q. Whether you were talking or listening, either one, you
would be performing two services at one time, wouldn't
you?
A. Yes, sir, probably would.
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Q. So you can talk, listen to somebody and co1npute the
speed right along with it?
A. With-fairly accurate, yes, sir.
Q. You said about 45; could that be 50?
A. No, I don't think it would be over two or three miles
one way or the other.
Q. You wouldn't allow over 48 miles?
A. Well, that isQ. That would be the top speed you would allow?
.A.. (The witness nodded).
page 190 ~ Q. You know 45 is regulation?
A. That is right.
Mr. MacKenzie: We rest, sir.
The Court: Anything in rebuttal?
Mr. Garrett: No, sir. I think we have put on everything
that is available.
(Thereupon, the jury were warned not to discuss the case
and excused until 10 :30 A. M. of the following day, after
which the following occurred in the absence of the jury:)
Mr. Gill: If it please the Court, at this time I would like
to renew my motion to strike the evidence in regard to the
defendant T. E. Ritter Corporation, on the grounds previously stated to the Court, namely, that there has been no
showing of any ownership, operation or control; or if the
Court feels that any notice was required by the Ritter Corporation, the uncontradicted ·e·vidence is that the notfoe to
the railroad was given in writing by the Ritter Corporation
and, the refore, there was no negligence on the part of the
Ritter Corporation.
The Court: I overrule your motion.
Mr. Gill: Note my exception, if Your Honor please.
Mr. MacKenzie: For the record, we want to
page 191 ~ renew our motion to strike the evidence, on the
grounds previously stated.
The Court: Overruled.
Mr. Ryan: The defendant Lawson like,, ise renews the
motion.
The Court: Overruled.
Mr. Ryan: Exception.
1

•

•

•

•

•
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page 192 ~

•

•

•

•

•

:Mr. Gill: The defendant T. E. Ritter ·Corporation objects
and excepts to the action of the Court in granting Instruction P-10 on behalf of the plaintiff as it is contrary to the
law and the evidence. The action brought by the plaintiff
was based entirely on negligence and not on any contract
between the defendant T. E. Ritter Corporation
page 193 ~ and any other parties or any other persons. There
is no evidence of any negligence of the def end ant
T. E. Ritter Corporation in regard to the placing of a fla~man at the crossing. The instruction tells the jury that the
T. E. Ritter Corporation "assumed the duty and obligation
of seeing to it that the railroad right of way was protected
by a flagman during the movement of heavy equipment,''
and there is no duty in law upon the Ritter Corporation to
do this, nor is there any obfomtion under the terms of the
serond pa1·ag-raph of Section 5 of the agreement dated Aup:ust 31, 1955. between Fitter and the railroad making it the
duty and obligation of Ritter to see that the railroad right
of wav was protected bv a flagman. On the contrary, the
duty is expressly upon the railroad to supply and control a
flagman and to call upon Ritter for reimbursement. It is
again submitted that such a contract cannot be the basis of
liability in an action of negligence by the plaintiff under
the -pleadings in this case.
The instruction is erroneous as the ·sole evidence is that
the T. E. Ritter Col'poration notified the railroad of the use
of the erossing a.ncl there is no evidence . to support the
instruction alleging failure to give notice.
The defendant T. E. Ritter Corporation objects and excepts to the action of the Court in granting Inpage 194 ~ struction P-9 on behalf of the plaintiff as it is
contrary to the law and to the evidence in this
case. There is no evidence of any negligence on the part of
the T. E. Ritter Corporation which could concur with the
neglig-ence of the other defendants to create liability upon
the T. E. Ritter Corporation. The sole evidence in the case
is that the accident was caused by the negligence of either
0. H. Lawson, Incorporated, or the Seaboard Air Line Railroad Company, or both. The instruction permits the jury
to speculate upon some negligence of the defendant T. E.
Ritter Corporation which is not in the evidence in this case
and is not covered under the pleadings filed by the plaintiff.
The defendant T. E. Ritter Corporation objects and ex-
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cepts to the action of the Court in refusing Instruction R-3
requested by the defendant T. E. Ritter Corporation, on the
grounds that the· instruction correctly states the law and
is supported by the evidence in this case. The evidence in
this case is that C. H. Lawson, Incorporated, was an independent contractor of the defendant T. E. Ritter Corporation
and was to perform the grading on this general contract using
its own methods, not subject to the control of the def.endant
T. E. Ritter Corporation, which was to look only to the
results obtained by C. H. Lawson, Incorporated.
page 195 ~ The sole evidence is that the defendant Ritter
Corporation had no right to direct the work
or to hire or fire the employees of C. H. Lawson, Incorporated.
The defendant T. E. Ritter Corporation objects and excepts
to the action of the Court in refusing Instruction R-4 as offered by the defendant T. E. Ritter Corporation, as it correctly states t11e law. The instruction covers the question
of notice and is correct, as there is no question of fact but
what this notice was given, and it te-lls the jury that if this
put the railroad on notice that heavy equipment would be
moving over the crossing, there is no negligence on the part
of T. E. Ritter Corporation in regard to notice .

•

•

•

•

•

Mr. Ryan: But let's just briefly view this man who was
driving the road scraper. We know he was a young fellow
from a rural area. He was brought down here and put on the
job under or should have been under the direction and control of the prime contractor, T. E. Ritter. Now, you remember that I asked him the question-it is a simple question-" Mr. Ritter, weren't you the top boss on this jobY"
That was a simple question but it took a score or
page 196 ~ more of quest.ions to finally get him to admit
''Yes, I guess I was the top boss.'' I had to ask
him 15 or 20 questions to get it out of him. Now, I am not
criticizing him but I ean see why he would be evasive because
'' top boss'' means top responsibility. You are not a boss
unless you assume the responsibility. Now, his responsibility, we say, in the beginning was to have a flagman at the
crossing. Mr. Gill says that notice was enough, but that
wasn't his duty under the contract. It was a double-barreled
duty: give notice, and do something; give notice and pay
for an experienced flagman there at the scene of the accident. So giving not.ice, if it were notice-and I will get into
that in a minute-giving notice wasn't enough. He is sup-
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posed to do something about it. It is like saying "I will
let you know when it is necessary to unload the gun, and
will unload it,'' and then just rest on giving notice that the
gun is going to be unloaded but not unloading it. Now, this
man if he did give notice-Ritter-he didn't do the second
thing that he was supposed to do and the more important
thing·. Notice wasn't half as important as providing and
paying for an experienced flagman at that crossing. He
failedJ\Ir. Gill: Pardon the interruption, Your Honor, but I
am objecting to a misquotation, as I understand it, of the
duty of the Ritter Corporation. Once again they
page 197 ~ are attempting to assume that the Ritter Corporation was to provide the watchman or flagman, and there is nothing in the evidence here that the Ritter Corporation was to provideThe Court: GentlemenMr. Gill: There is no question of that. Read the contract.
Mr. Ryan: Let's see. I am going to read the contract.
Gentlemen, whenever you pay for anything, provide the
money for a thing or a service, you are providing it if you
are paying for it, and that is what this contract says, that
the licensee will notify the railroad when it expects to move
heavy equipment over the crossing and the railroad, now,
will furnish an experienced flagman, make him available ·but
that the licensee, Ritter, will reimburs·e the railroad for the
expense thus incurred. So if you pay for a service, you are
providing it and we submit under this contract that they
had a double duty to notify and to provide.
Mr. Gill: If Your Honor pleaseThe Court: Gentlemen, let me just say, you go ahead,
put your objection in, say what you want to.
Mr. Gill: I move the Court to instruct the jury to disregard that statement about providing, placing a watchman
out there. Actually, the railroad wouldn't ev,en
page 198 ~ let the Ritter Corporation provide a flagman, and
I ask that the jury be instructed to disregard the
statement of counsel.
The Court: I am going to overrule your motion and say
to the juryMr. Gill: I will noteThe Court: To which you except. kid say to the jury
that you will have the contract before you, and you have
heard the evidence and you are to determine it from the
contract and the evidence.
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Mr. Ryan: If your Honor please, if I am wrong the jury is
going to disregard me, anyhow.
Mr. Gill: Furthermore, I move for a mistrial on a misstatement in argument by counsel.
The Court : I overrule your motion.
Mr. Gill: I note my exception to that.
Mr. Ryan: May I go ahead, Your Honor f
The Court: Go ahead.
Mr. Ryan: Gentlemen, I just finished reading the contract. Let's get back to the driv.er of the road scraper.
Here we have Ritter, who was supposed to have an experienced flagman at the crossing, and the railroad insisted
that it be one of their employees because he was experienced. They both recognized the hazard, the
page 199 ~ railroad and Ritter both recognized the potential
hazard there and they didn't want just any
watchman or any flagman, they wanted a railroad employee
who knew the railroad schedules, most likely knew when to
expect the train and knew how to flag them down or keep
traffic off the road. So, many months ahead of time, in August of 1955-you will recall that this accident was in Aprilin August of 1955 the parties sat down and drew this contract, the Seaboard Air Line Railroad and the T. E. Ritter
Corporation, in w'hich they, in effect, said-just interpreting the contract loosely, Ritter said "I want a license to
cross your track.'' The railroad said '' All right. We will
give you a license. "re will cooperate with you and the
State Highway Department but right now, in August of 1955,
we want it understood and agreed that if heavy equipment
is to cross that crossing, we are going to hav.e a hazard up
there; because of the hazard, Mr. Ritter, we want a flagman
at the crossing.'' Ritter said, in effect '' I agree with you
that that is necessary. I will pay for a flagman at the crossing because I agree there will be a hazard there with this
earth moving equipment and hundreds of people traveling
the railroad line." So they said "But that is not all. We
want you to notify us when you get ready to move the heavy
equipment over.'' And Ritter, who finally adpage 200 ~ mitted he was the prime boss with the prime responsibility on the job, gives some loose notice
which Mr. Gill says is all the notice that is necessary. They
said '' The work is being shut down until the 1st of Marc.h. ''
But then they say-this is in January-'' "re do not expect to
use the crossing until March 1st and should finish the job by"
-July something. Now, that is not much notice. That
is a mere suggestion that they may, sometime around the
1st of March-they don't expect to use it until about March
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1st, which we submit is a suggestion that tl1ey may begin
work at that time. But what happened 1 They went a month
and 21 days later, to April 21 before the equipment was
moved across the track or started being moved across the
track. And this loose notice we submit is no notice at all ..
It is a mere suggestion and nothing else. But they didn't
do the second and the most important thing. They didn't see
to it that the flagman was there. What does Ritter say?
Ritter says that.
Mr. Gill: If Your Honor please, the same objection.
The Court: Let me say to the 1nembers of the juryMr. Gill: You understand that my objection goes continually and that the same motionThe Court: In other words, if 11e misquotes anything.
Mr. Gill: I don't want to interrupt.
The Court: That is all right. If there is any
page 201 ~ misquotation, I want you to. But might I say to
the jury, you heard an· the witnesses and you
have the instructions; you have the contracts. Now·, gentlemen, you are to determine the case upon the law and the evidence tl1at you heard here.
If there is anything else that you want to say at any
time, I am glad to hear you.
Mr. Gill : All right.
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H. G. TURNER, Clerk.
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