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page 1 }
Filed in Circuit Court Clerk’s Office Aug. 17, 1962.
THOMAS P. CHAPMAN, JR.

BILL OF COMPLAINT
To: The Honorable Judges of said Court.
Your Complainant respectfully represents:

1. It is a Virginia corporation, duly organized under the
statutes of the Commonwealth of Virginia.

2. By lease dated June 9, 1956, and recorded among the
land records of Fairfax County, Virginia, in Deed Book 1450,
at Page 320, the Defendants leased the basement floor and
the main floor of a building owned by them at the intersection
of Maple Avenue and Mill Street in the Town of Vienna, Vir-
.ginia, to William H. Hunt for the purpose of sale, storage and
display of-goods, wares and merchandise or services, or any
other legitimate business. A copy of said lease is filed with
this Bill of Complaint, identified as Exhibit ¢‘A.”’

3. Said lease contained a provision that the Defendants
approved of ‘“the proposed transfer or assignment’’ of the
‘‘lease to Wright & Hunt, Inc.”” Upon execution of the lease
William H, Hunt 1mmed1ately transferred and assigned all
lInns right, title and interest in the said lease to Wright & Hunt,

c.

4. Following the execution and assignment of the said lease
the Complainant began the operation of a retail business in
the-premises using all of the main floor and all of the basement
floor for the sale, storage or display of goods, wares and
merchandise:: Customers of the Complainant moved between

the two floors by means of an interior stairway
page 2 } wluch at the time of the lease, was open, per-
tted customers on either floor to see that mer-

eagy movementgﬁggm one floor to the other.
5. The Defendants in said lease agreement covenanted and
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represented that the premises with the improvements thereon
and appurtances thereto were all ‘‘in conformity with law
and in a safe, dry, clean and tenantable condition and in good
order and repair’’ on the first day of the term. The Defend-
ants, in said lease agreement further covenanted that they
would, at their own cost and expense, maintain and make all
necessary repairs to the demised premises and the building in
which the same are located and keep the same in good and
tenantable condition and repair. The Defendants in said lease
further covenanted and agreed that the Complainant ‘‘shall -
peaceably and quietly have, hold and enjoy the demised prem-
ises and all appurtances during the full term of the lease or
any extension or renewal thereof.”’

6. Thereafter, on or about August 1, 1958, the State Fire
Marshal caused an inspection of the premises to be made.
Following said inspection the State Fire Marshal notified the
Defendants of certain violations of the Virginia Fire Hazards
Law and of the Virginia Fire Safety Regulations in the prem-
ises and required that certain steps be taken to bring the
premises into compliance with said law and regulations. Said
action by the Fire Marshal was not the result of any fault,
negligence, or action by the Complainant. The Defendants
were given alternative methods of bringing the premises into
compliance:

(a) The construction of certain exits from the basement
and various other changes, including the enclosure of the
interior stairway leading from the basement to the first floor.

(b) The installation of an approved automatic sprinkle
system. :

An information copy of this letter was sent to Mr. W. H. Hunt
of Wright & Hunt, Inc. A copy of said notice is filed herewith,
identified as Exhibit ¢“B.”’
page 3 ] 7. By letter of August 11, 1958, sent to Mr. L.
E. Wright by registered mail and received by
him, the Complainant advised the Defendants that the en-
closure of the interior stairway would destroy the usefulness
of the downstairs area for the purpose for which it was
leased. A copy of said letter is filed herewith, identified as
Exhibit «“C.”’ :

8. No action had been taken by the Defendants to bring
the premises into compliance with the Virginia Fire Hazards
Law and the Virginia Fire Safety Regulations by February
6, 1961, on which date the Virginia State Fire Marshal agai
wrote to Mr. L. E. Wright advising him that unless the viola-
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tions noted in Exhibit ¢‘B’’ were corrected by March 15, 1961,
legal action would be instituted to enforce compliance. In said
letter the State Fire Marshal again strongly recommended
that the building be equipped with an approved automatic
sprinkler system. A copy of said letter is attached to this
Bill of Complaint, identified as Exhibit ¢‘D.”’

9. By March 20, 1961, no action had been taken by the De-
fendants to correct the violations noted by the State Fire
Marshal. On that date Wright & Hunt, Inc.,, wrote a letter
to the Defendants, by registered mail with return receipt re-
quested, advising them of the position of Wright & Hunt,
Inc., with reference to the violations, its belief that the De-
fendants were responsible for bringing the premises into
compliance with the requirements of the Virginia Fire Haz-
ards Law and the Virginia State Fire Regulations, its claim
that enclosing the interior stairway would destroy the use-
fulness of the downstairs store for the purpose for which it
was leased, and further advising the Defendants that the
Complainant would hold them responsible for any damage
and inconvenience suffered by it through a failure to perform
the work required by the State Fire Marshal, and for any

action which prevented the use of the premises in
page 4 1 the manner and to the extent contemplated by the

lease. A copy of this letter is attached to this
Bill of Complaint, identified as Exhibit ‘*‘E.”’

10. By letter of April 29, 1961, Mrs. Lois H. Miller, acting
"as attorney for the Defendants, wrote to Mr. R. J. Lillard,
acting as attorney for the Complainant, advising that the
Defendants had a contractor ready to perform the work re-
quired by the State Fire Marshal, including the enclosure of
the interior stairway, and invited suggestions as to the method
by which the interior stairway could be enclosed which were
satisfactory to the Complainant. A copy of said letter is at-
tached hereto, identified as Exhibit *‘F.”’

11. By letter of May 1, 1961, Mrs. Miller was advised that
the Complainant could not agree to the enclosure of the interi-
or stairway by any method and that while the Complainant
was willing to confer with the Defendants, and/or their rep-
resentatives, relative to a plan which would meet the re-
quirements of the State Fire Marshal, the Complainant be-
lieved that a conference to consider alternative methods of
enclosing the interior stairway could serve no purpose because
the Complainant could not agree to any method of enclosure.
‘1} (;ug)y of said letter is filed herewith, identified as Exhibit

12. Defendants have never fully complied with either alter-
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native required by the State Fire Marshal as set forth in
paragraph 6 above. As a result the said Fire Marshal has
ordered the Complainant to cease using the basement area
for retail sales and has forbidden the Complainant to take
customers into said area for any purpose.

13. The Defendants have enclosed the said interior stair-
way in a manner which greatly interferes with the use of the
main floor as a retail selling area, interferes with customer
traffic, prevents effective display of goods for sale, and de-
creases the general attractiveness of the premises for the

purpose for which they were leased.
page 5 }] 14. The Defendants enclosed the said interior

stairway over Complainant’s strong protest and
with full knowledge that they were destroying the use of the
basement area for the purpose of retail sales and display and
that they were greatly interfering with the use of the main
floor for such purposes. The Defendants have subsequently
refused to expend any additional sums to correct or alleviate
the damage to Complainant’s business caused by their arbi-
trary actions.

15. The Complainant believes, and therefore avers, that the
wilful, wanton and reckless breach of the covenants of the
lease with full knowledge of the harmful effects to the Com-
plainant which would necessarilv flow from such breach
amounted in law to actual or constructive malice.

16. As a direet and proximate result of the aforesaid ac-
tions of the Defendants breaching the covenants of the afore-
said lease agreement, the Complainant has suffered the fol-
lowing damages:

(a) Expenses of moving goods and fixtures from the base-
ment to the main floor for purposes of sale and display;

(b) Loss of the entire basement area as a sales and display
area;

(¢) Loss of a large portion of the value of the main floor
as a sales and display area;

(d) Loss of gross sales and the consequential and severe
loss of profits, loss of capital to use in Complainant’s busi-
ness, loss of credit, loss' of discounts on purchases, and the
necessity to mark down prices in order to move goods from
inventory;

(e) Complainant has lost many customers and will have -
to expend sums to regain their trade;

(f) The fair rental value of the premises has been greatly
reduced.
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And the Complainant will continue to suffer the damages
., enumerated in paragraphs b - f ahove, which damages are
irreparable.
page 6 ] 17. The Complainant has made demand upon
the Defendants to correct the situation, to settle
for the damage already caused, and to restore the premises
to the degree of usefulness contemplated by the lease. A copy
of said demand letter is filed with this Bill of Complaint,
identified as Exhibit ‘‘H.”” No reply has been received to
this demand letter and no effort has been made by the De-
fendants to compensate the Complainant for the loss sustained
and to restore the premises to a condition which would permit
use thereof to ‘the extent and in the manner contemplated at
the time the lease was executed.

WHEREFORE, the Complainant prays:

1. (A) That the Defendants be required to remove the en-
closure installed by them around the interior stairway and
to take such other steps as may be required to permit use of
the premises by the tenant in the manner and to the extent
provided by the lease; or, in the alternative,

(B) That the said lease agreement be reformed and the
rent that the Complainant be required to pay be reduced by
the sum of $3,500.00 per year; or, in the alternative,

(C) That the Complainant be awarded judgment of and
from the Defendants, jointly and severally, in the sum of
$10,000.00, which sum is required to remove the said enclosure
and to restore the premises to such condition as will permit
{heir use in the manner and to the extent contemplated by the
ease. ‘

2. That the Complainant be awarded judgment in the sum
of $50,000.00 of and from the Defendants, jointly and several-
ly, for damages suffered by the Complainant for the items
enumerated in paragraph 16 of this Bill of Complaint.

3. That the Complainant be awarded punitive damages of
and from the Defendants, jointly and severally, in the sum

of $100,000.00.
page 7 ] 4. And for general relief.

Respectfully submitted,

WRIGHT & HUNT, INC.
By R. J. LILLARD
Counsel
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page 10 }
Filed Sep. 10, 1962.

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court
of Fairfax County, Va.

» * ] * *

ANSWER

Comes now the Defendant, Lloyd E. Wright, and for an-
swer to the Bill of Complaint filed herein against him states
as follows:

1. Neither admits nor denies the allegations contained in
Paragraph No. 1 of said Bill;

2. Admits the allegations contained in Paragraph No. 2;

3. Admits the allegation contained in the first sentence of
Paragraph No. 3 of said Bill, but neither admits nor denies
the allegations contained in the balance of said paragraph
and calls for strict proof thereof;

4. Neither admits nor denies the allegations contained in
Paragraph No. 4 of said Bill and calls for strict proof thereof;

5. Believes that no response to Paragraph No. 5 of said
Bill is required since the subject lease sets forth the covenants
and representations of the parties thereto;

6. Neither admits nor denies the allegations contained in
the first sentence of Paragraph No. 6; admits the allegations
contained in the second sentence of Paragraph No. 6 to the
effect that he was notified of certain violations; denies em-
phatically the allegations contained in the third sentence of
Paragraph No. 6; and admits that he was given alternative
methods of protecting the building; neither admits nor denies
that an information copy of a letter was sent as alleged in the
fifth sentence of Paragraph No. 6.

7. Neither admits nor denies the allegations contained in

Paragraph No. 7 of said Bill.
page 11 } 8. Denies the allegations contained in Para-
graph No. 8 of said Bill to the effect that no ac-
tion had been taken to comply with safety regulations by
February 6, 1961; neither admits nor denies the allegations
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concerned with a letter dated February 6, 1961 and calls for
strict proof thereof;

9. Denies the allegations contained in the first sentence of
Paragraph No. 9 of said Bill; neither admits nor denies the
other allegations of said paragraph and calls for striet proof
thereof ;

10. Admits the allegations contained in Paragraph No. 10
of said Bill;

11. Neither admits nor denies the allegations contained in
Paragraph No. 11 and calls for strict proof thereof;

12. Denies the allegations contained in the first sentence
of Paragraph No. 12; neither admits nor denies the allegations
contained in the balance of the paragraph and calls for striet
proof thereof;

13. Denies the allegations contained in Paragraph No. 13
of said Bill;

14. Denies the allegations contained in Paragraph No. 14
of said Bill;

15. Denies the allegations contained in Paragraph No. 15
of said Bill;

16. Denies the allegations contained in Paragraph No. 16
of said Bill;

17. Admits the allegations contained in Paragraph No. 17
of said Bill to the effect a letter was received by him from
the Complainant and that he has not replied to said letter.

18. By way of further defense to the Bill filed herein, the
Defendant avers that if the Complainant has in fact suffered
losses such as are set forth in said Bill, such losses were oc-

casioned by the actions of the Complainant and
page 12 1 other factors over which the Defendant had no

control, and were not the result of any act or
failure to act on the part of the Defendant.

And now having fully answered, the Defendant prays that
the Bill of Complaint be dismissed and that he may have his
costs herein expended.

LLOYD E. WRIGHT
Defendant

STATE OF VIRGINIA
COUNTY OF FAIRFAX, to-wit:

On the 10th day of September, 1962, Lloyd E. Wright ap-
peared before the undersigned Notary Public for the County
of Fairfax, Virginia, in said County, and made oath that he
is one of the Defendants herein, and that the facts stated
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{)nl’ghtfa foregoing Answer are to the best of his knowledge and
elief.

ELIZABETH F. SIMPSON
Notary Public
My commission expires Jan. 5, 1963.

Miller & Kerr

Wright Building
Vienna, Virginia
Counsel for Defendant

By Lois H. Miller

page 13 ]
Filed Sep. 10, 1962.

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court
of Fairfax County, Va.

* * * * *

ANSWER

Comes now the Defendant, E. Louisa Wright, and for an-
swer to the Bill of Complaint filed herein against her states
as follows:

1. Neither admits nor denies the allegations contained in
Paragraph No. 1 of said Bill;

2. Admits the allegations contained in Paragraph No. 2;

3. Admits the allegation contained in the first sentence of
Paragraph No. 3 of said Bill, but neither admits nor denies
the allegations contained in the balance of said paragraph
and calls for strict proof thereof;

4. Neither admits nor denies the allegations contained in
Paragraph No. 4 of said Bill and calls for strict proof thereof;

5. Believes that no response to Paragraph No. 5 of said
Bill is required since the subject lease sets forth the covenants
and representations of the parties thereto;

6. Neither admits nor denies the allegations contained in
the first sentence of Paragraph No. 6; admits the allegations
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contained in the second sentence of Paragraph No. 6 to the
effect that she was notified of certain violations; denies the
allegations contained in the third sentence of Paragraph No.
6; and admits that she was given alternative methods of pro-
tecting the building; neither admits nor denies that an in-
formation copy of a letter was sent as alleged in the fifth
sentence of Paragraph No. 6.
7. Neither admits nor denies the allegations contained in
Paragraph No. 7 of said Bill.
page 14 } 8. Denies the allegations contained in Para-
graph No. 8 of said Bill to the effect that no ac-
tion had been taken to comply with safety regulations by
February 6, 1961; neither admits nor denies the allegations
concerned with a letter dated February 6, 1961 and ecalls for
strict proof thereof;

9. Denies the allegations contained in the first sentence of
Paragraph No. 9 of said Bill; neither admits nor denies the
other allegations of said paragraph and calls for strict proof
thereof ;

10. Admits the allegations contained in Paragraph No. 10
of said Bill;

11. Neither admits nor denies the allegations contained in
Paragraph No. 11 and calls for strict proof thereof;

12. Denies the allegations contained in the first sentence of
Paragraph No. 12; neither admits nor denies the allegations
contained in the balance of the paragraph and calls for strict
proof thereof;

13. Denies the allegations contained in Paragraph No. 13
of said Bill;

14. Denies the allegations contained in Paragraph No. 14
of said Bill;

15. Denies the allegations contained in Paragraph No. 15
of said Bill;

16. Denies the allegations contained in Paragraph No. 16
of said Bill;

17. Admits the allegations contained in Paragraph No. 17
of said Bill to the effect a letter was received by her from the
Complainant and that she has not replied to said letter.

18. By way of further defense to the Bill filed herein, the
Defendant avers that if the Complainant has in fact suffered
losses such as are set forth in said Bill, such losses were occa-

sioned by the actions of the Complainant and other
page 15 ]} factors over which the Defendant had no control,

and were not the result of any act or failure to
act on the part of the Defendant.

And now having fully answered, the Defendant prays that
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the Bill of Complaint be dismissed and that she may have her
costs herein expended.

E. LOUISA WRIGHT
Defendant

STATE OF VIRGINIA
COUNTY OF FAIRFAX, to-wit:

On the 10th day of September, 1962, E. Louisa Wright ap- -
peared before the undersigned Notary Public for the County
of Fairfax, Virginia, in said County, and made oath that she
is one of the Defendants herein, and that the facts stated in

the foregoing Answer are to the best of her knowledge and
belief.

ELIZABETH F. SIMPSON
Notary Publie

My commission expires Jan. 5, 1963

Miller & Kerr
Wright Building
Vienna, Virginia
Counsel for Defendant

By Lois H. Miller

page 52 }

FINAL DECREE

This cause came on to be heard on the 4th, 5th and 6th days
of February, 1963, upon the Bill of Complaint of Wright &
Hunt, Inec., a Virginia corporation, upon the Answers of the
Defendants Lloyd E. Wright and E. Louisa Wright, upon the
testimony of witnesses taken ore temus, upon the evidence
presented, including the exhibits introduced by the parties
and stipulations of counsel; and was argued by counsel.

Upon consideration whereof, the Court was of opinion
that the Complainant, Wright & Hunt, Inc., was not entitled to
any part of the relief sought in the Bill of Complaint; the Bill
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of Complaint should be dismissed ; the sums of money paid to
the Clerk of this Court pursuant to an injunetion order entered
herein on the 2d day of November, 1962, should be paid to the
Defendants which shall constitute full compliance by the
tenant with tenant’s obligation to pay rent, as required by a
lease filed herein, through the month of February, 1963; Law
Action No. 11248, based on an alleged non-payment of rent
at the time said action was filed, having now become moot
the injunction against further proceedings therein should be
made permanent; and Wright & Hunt, Inc., principal, and its
sureties should be relieved and discharged of liability upon
their bond in the penalty of $2,500.00.

WHEREFORE, IT IS ADJUDGED, ORDERED AND
DECREED: _

(1) The Bill of Complaint filed herein by the

page 53 ] Complainant is hereby dismissed, with prejudice,

to which action of the Court the Complainant, by

Counsel, duly excepted on the ground that the decision of the
Court is contrary to law and unsupported by the evidence.

(2) The sum of money now held by the Clerk of this Court
pursuant to the terms of an injunction order entered herein
on the 2d day of November, 1962, should be paid to the De-
fendants, Lloyd E. Wright and E. Louisa Wright. The Clerk
is hereby directed to pay over said sum of money to the said
Lloyd E. Wright and E. Louisa Wright, the payment so made
to constitute full compliance by Wright & Hunt, Inc., Tenant,
with its obligation to pay rent, as required by the lease filed
herein, to March 1, 1963.

(3) The Defendants, Lloyd E. Wright and E. Louisa
Wright, their attorneys, agents and employees, are permanent-
ly enjoined from proceeding further with Law Action No.
11248, a Motion for Judgment filed in this Court by them as
Plaintiffs against Wright & Hunt, Inc., and William H. Hunt,
Defendants. The Clerk of this Court is hereby directed to file
an 2a;,gtested copy of this order in the file for Law Action No.
11248.

(4) The principal, Wright & Hunt, Inc., and its sureties,
are relieved and discharged from liability upon a bond entered
helxl'ein in the penalty of $2,500.00 and said bond is hereby can-
celled.

AND THIS DECREE IS FINAL.

Entered this 26th day of February, 1963.

ARTHUR W. SINCLAIR
’ J ndge
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L] LJ L ] » -

page 56 1
Filed Apr. 24, 1963

THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court
of Fairfax County, Va.

NOTICE OF APPEAL & ASSIGNMENTS OF ERROR

The Complainant in the above-entitled suit, aggrieved by
the final order entered herein on February 26, 1963, files this
Nlotice of Appeal and assigns error in the following partic-
ulars:

(1) The Court erred in ruling that the Complainant is not
entitled to any relief.

(2) The Court erred in denying the prayer of the Bill of
Complaint for reduction in rent during the remaining term of
the lease.

(3) The Court erred in refusing to award Complainant, as
damages, a sum equal to the reduction in rental value of the
premises from the date said reduction oceurred to the date
of trial, and the proven expenses to Complainant in moving
goods and fixtures from the basement to the main floor for
purposes of sale and display.

The uncontradicated evidence proved that Defendants en-
closed the main stairway from the basement sales area to the
main floor sales area in order to bring the leased premises into
compliance with law. The uncontradicted evidence proved that
the basement thereby was rendered unusable as a sales area,
the rental value of the premises thereby was decreased, and the
tenant (Complainant) thereby was required to expend sums of
money in rearranging the goods and fixtures. Insofar as the

final order denies relief to Complainant for the
page 57 ]} reduced rental value of the premises and the said

out-of-pocket expenses, the same is not supported
by the law and is contrary to the uncontradicted evidence.

WRIGHT & HUNT, INC.
By Counsel
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McCANDLISH, LILLARD & MARSH
102 South Payne Street _
Fairfax, Virginia

By Randolph W. Churech, Jr.
Counsel for Complainant

page 59 }
* * * * *

ADDITIONAL STATEMENT OF FACTS AND
INCIDENTS OF TRIAL

A portion of the direct testimony of William H. Hunt having
been lost by the reporter in this cause, the Complainant
tem}ers this additional statement of facts and incidents of
trial.

(1) The following exhibits were introduced into evidence
during the testimony of William H. Hunt which is not shown
in the transcript:

Complainant’s Exhibit #12 — Lease between Lloyd E.
Wright. and E. Louisa Wright and William H. Hunt dated
June 9, 1956.

Complainant’s Exhibit #13 — Letter of August 11, 1958
sent by Complainant to Mr. L. E. Wright.

Complainant’s Exhibit #14 — Letter of March 20, 1961 sent
by Complainant to the Defendants.

Complainant’s Exhibit #15 (A-H) — eight photographs of
the basement stairwell, the basement, and the home goods side
prior to the enclosure of the stairwell in the Wright & Hunt
store.

Complainant’s Exhibit #16 (A-M) — 13 photographs of
the same areas covered in Complainant’s Exhibit #15 after
the enclosure of the stairwell in the Wright & Hunt store.

Complainant’s Exhibit #17 — 1 photograph of the present

home goods side of the Wright & Hunt store. -
page 60 } Complainant’s Exhibit #18 — 1 photograph
of present department store side.

Complainant’s Exhibit #19 (A-F) — financial statements’
of Wright & Hunt, Inc. covering the following fiscal years:

(a) 1956-57, (b) 1957-58, (c¢) 1958-59, (d) 1959-60, (e) 1960-
61, (f) 1961-62.
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(2) Mr. Hunt testified that the basement store was used as
a sales and display area until the stairwell was enclosed. He
testified that it was not used as a display area after the en-
closure was installed but that from time to time people were
taken down to make a sale until December 1961, after which
no sales at all were made in the basement store as the result
of Mr. Hunt’s interpretation of a letter received from the
fire marshall. He testified that displays were moved upstairs
immediately after the stairwell was enciosed where rearrange-
ments were made to accommodate them at a cost to Wright
& Hunt, Inc. of ‘“at least $1,500.00.”’

WRIGHT & HUNT, INC.
By Counsel

McCANDLISH, LILLARD & MARSH
102 South Payne Street
Fairfax, Virginia

By Randolph W. Chureh, Jr.,
Counsel for Complainant.

Tendered to me April 29, 1963, and signed by me May 7,
1968, ARTHUR W. SINCLAIR, Judge

Received and filed this 7th day of May 1963.
.................. ,» Deputy Clerk

page 2 ]

L J L] * * ]

Mr. Lillard: In order to have the record complete, I tender
an order reflecting the decision of last Friday. Now in the
bill of complaint we alleged the sending of certain letters to
the defendant, some of which were neither admitted nor
‘denied, and the answer which Mrs. Miller has since advised
me she would stipulate.

The first one is that one referred to in paragraph 8, which
is a letter from the Virginia State Fire Marshal to Mr. L. E.
Wright, dated February 6, 1961, and the one referred to
in paragraph 10, which is a letter from Mrs. Miller to me,
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James C. Shipley

dated April 29, 1961, the one in paragraph 11,
page 3 1 which is a letter to Mrs. Miller, dated May 1.
1961, and the letter referred to in paragraph 17
of the bill of complaint.
The Judge: Are those letters themselves to be stipulated in
evidence?
Mr. Lillard: That is my understanding.
Mrs. Miller: That is correct, Your Honor.

JAMES C. SHIPLEY,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Lillard :

Q. Would you state your name, please?

A. James C. Shipley.

Q. Where do you live?

A. Ilive in Alexandria.

Q. What is your occupation?

A. Distriet engineer for the Fire Marshal’s Office.

Q. Are you the representative in this area of the Virginia

State Fire Marshal?
page 4 } A. I am, sir.
Q. How long have you occupied that position?

A. Since May, 1955.

Q. In the course of your duties, have you had occasion to
inspect the Wright Building in Vienna, Virginia?

A. T did, sir.

Q. When did you first inspect that building?

A. July 24, 1958.

Q. I have here two charts and I ask you if those charts —

Mrs. Miller (interrupting): Just a minute, Mr. Lillard. By
whom were those made?

Mr. Lillard: I am not real sure. I am going to ask this
witness if they correctly reflect the part of the building, not
by dimension but the layout of the building.

Mrs. Miller: I would object to that unless they are drawn
to scale. If there is a true representation of the area utilized
for certain purposes, ete., I don’t believe I could — I object
to their use.



Wright and Hunt, Inc. v. Lloyd E. Wright 17
James C. Shipley

Mr. Lillard: I would like to ask this witness whether or not
these diagrams reflect the layout of the basement floor and
main store of that building. I am not asking you to identify
any area as it is identified here, but I ask if that reflects the
physical conditions there with respect to the two floors.

The Judge: When you say you are not asking
page 5 ] about any particular area, do you mean he is to
take out the part that shows the bottom, the Speed

Wash, etc.?

Mr. Lillard: I am not asking him to identify the chart but
such area as is in the building.

The Judge: Do you mean that that is the floor plan of the
building ?

Mr. Lillard: Yes, sir.

The Judge: I think that is all right.

Mrs. Miller: Please note my objection on the ground that,
if the true dimensions are not shown, we would object to
entering it.

The Judge: All right.

A. From what I remember, the basement seems to be, as I
remember, the building. However, the two interior stairways
and stockroom on the upper right of the basement do not show
on the floor.

Q. Do you mean where the stairways open into the floor
plan?

A. Yes, otherwise it looks like it generally.

Q. When you inspected the building, did you find any con-
dition to which you took exeception as the representative of
the Virginia Fire Marshal?

Mrs. Miller: I object on the ground that that is a leading
question.

The Judge: What did you find on your inspection and what

did you do as a result of your inspection?
page 6 } A. As a result of my inspection, a report was
issued to the owner, listing some deficiencies of
the minimum requirements of ‘State law. I have a copy of
the report.

Q. I have a copy. I would like him to identify the one that
is here. I ask you to examine these four sheets here, marked
Exhibit B, and state whether or not that is the report to which
you referred.

A. This is a copy of the report, sir.
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Q. We offer that in evidence, if the Court please, as Com-
plainant’s Exhibit 5. What actions did you require as a result
of this inspection?

Mrs. Miller: Your Honor, the report speaks for itself. It
is the best evidence there is.

Q. He can state the actions as set forth in the report.

A. It seems to comply with the minimum standards in con-
formity of the work that would have to be reported as viola-
tions in the report.

Q. The work listed in the report?

A. Yes, sir.

Q. When did you next see this building?

A. I would have to refer to my files.

Q. You may.

A. The next time I visited the building was February 2,
1961, according to the file.

Q. What did you find at that time?
page 7 } A. Some work had been accomplished. How-
ever, there were three violations of the inspection
report which remained to be corrected.

Q. Which were they?

A. 2,3 and 5.

Q. What action did you take at that time?

A. I wrote Mr. Wright a letter advising him to bring these

deficiencies into conformity or we would have to institute
action to enforce compliance.

Q. I show you this copy of a letter dated February 6, 1961,
identified as Exhibit C with the bill of complaint, and ask you
if that is a copy of the letter to which you refer?

A. 1t is.

Q. We offer that in evidence, Your Honor, as Complainant’s
Exhibit 6.

. The Judge: All right. That will be Complainant’s Exhibit

A. I might want to add at this point there had to be at
least one or two other visits to the bmldmg when the fire
escape was put on, but nothing was written about it because
all the work was not done, so there was no use writing about
one part when the whole was not accomplished.
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Q. When was your next visit or did you visit the building
subsequently? :
A. There was a meeting in there with Mr.
page 8 1 Wright and the contractor (I couldn’t establish

the exact date I was there, but I do recall meeting
with his contractor in the building.) .

Q. What was the purpose of that trip?

A. To go over ways to enclose the interior stairway.

Q. All right, and when did you next visit the building?

A. T can recall stopping by one time at the request of the
contractor to check on the progress of his work, which was
proceeding satisfactorily. Then on March 8, 1962, there was
a letter written as a result of an inspection when sufficient
work had been accomplished to bring the building into con-
formity with the standards required on the basis that the
basement, which was not being used for sales purposes, was
conditioned as of that time. .

Q. In the condition of the building that you found at that
time, could the basement be used for sales purposes?

A. Yes, it could have, provided the tenant straightened up
a certain area, locked a certain door, and things like that, but
it was so arranged so it could be used, but there was nothing
that Mr. Wright could have done. He had completed what
he could at that time.

Q. You have mentioned these exits remotely located from
the interior stairway. Is that available?

A. There is one in the right rear of the basement in the

stockroom, which is indicated on the plan.
page 9 } Q. Do those doors open to the outside or the
inside?

A. At this time I don’t recall which way they opened.

Q. Would there be a requirement on that?

A. Depending on how many people would be in the base-
ment.

Q. Assuming it was to be used for regular sale of merchan-
dise and customers regularly were there.

A. When there is over 50 people there, then the door would
have to swing out. Under 50 personms, it could swing either
way.

Q. What specifically would have had to be done to make
that useable?

A. A clear corridor in the back.

Mrs. Miller: Excuse me. Useable for what?
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Mr. Millard: As an exitway.

Mrs. Miller: He has just testified —

The Judge (interrupting): He has just testified if there
were more than 50 people there the door would have to swing
out, if less than 50 persons it could swing either way.

Q. But he also testified to certain changes in the building.

A, T believe there were obstructions in the stockroom area
due to the way the tenant had it arranged, that is, if the
corridor was not 44 inches wide in all aspects, he would have

to rearrange some of his stock to make it acceptable.
page 10 ] Q. Are vou saying part of an unimpeded cor-
ridor 44 inches wide would have to be provided?

A. Yes, sir.

Q. Now in your first report, which has been placed in evi-
dence and identified as Complainant’s Exhibit 5, you made
a recommendation which I read to you, ‘‘Because of the height,
construction and occupancy of this building, it is strongly reec-
ommended it be equipped with an approved automatic sprink-
ler system, in order that reasonable safety to life in case of
fire may be assured.” Had the sprinkler system been in-
stalled. Would any other of the changes you required have
been necessary? .

Mrs. Miller: I would object to any questioning about the
sprinkler system since Mr. Shipley has not testified to the
fact of what his requirements were, and we feel any recom-
mendations are irrelevant to the issue here. Testimony to
this point has been that inspection was made, that there were
certain requirements, and we feel any recommendations are
just not relevant to the issue as to whether there has been
compliance with the requirements, and that is where the legal
duty of Mr. and Mrs. Wright rests.

h;l‘he Judge: I see no objection to Mr. Lillard asking about
that.

Mrs. Miller: Please note my exception.
page 11 } Q. Would you answer the question?

A. The question was, did I make such a recom-
mendation?

Q. Had the sprinkler system been installed, as you strongly
recommended, would any other changes in the building have
been required?

A. T think, because of the sprinkler system, access there,
or even a partial sprinkler system for the basément only,
certain portions of the work would not have been required to
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have been accomplished, namely, the access stairs would not
have to be enclosed. The exit stairs would still have to be
enclosed.

Q. And by access stairs, you are referring to which stairs
shown on this diagram?

A. The access stairs are those stairs which are not desig-
nated and marked for use as exit stairs. They are generally
referred to as service stairs or a conveyance stair.

Q. Would this be one?

A. As the building is now arranged or if the owner decided
to comply, that is one of the exit stairs.

Q. But had the sprinkler system been put in the basement,
would that stair have had to be enclosed?

A. Yes, sir.

Q. If the basement was sprinklered, that would have to be

enclosed ? '
page 12 } A. As an exit stair, that would have to be
enclosed.

Q. Would it have been possible to provide other exists and
leéave that stair open?

A. Yes, sir.

Mrs. Miller: I want to object again. This whole case has
been based on enclosure of a certain stairway and whether in
that compliance Mr. and Mrs. Wright have done anything that
has caused these people damage.

The Judge: I don’t think the landlord had to go beyond
the conditions required by the State fire law. As I understand,
it was either to be sprinklered or this area enclosed, and 1
understand, if the sprinkler was installed in the basement,
that would still have to be enclosed.

Q. I am asking if, with the automatic sprinkler system in
the basement, if the owner could have complied without en-
closing that stair, and if so, how?

A. The only other way to accomplish it, I think the west
side of the building is rather remote next to the Speed-Wash
end, so on the east side of the building, the area usually would
have had to be provided, in bther words, an outside stair
provided that went directly to the outside from the basement.

Q. Had that been installed, would it have been necessary
to enclose the stairway to which we just referred?

A. If that had been accomplished with the base-
page 13 ] ment sprinkler system, then that stair could have
been designated as the outside stair and would not
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need to be enclosed. With the sprinkler system, that stairway
would have had to be enclosed at the top or the bottom, or the
head or the foot.
Q. But with an exitway and automatic sprinkler system, it
would not have had to be enclosed?
A. There is a condition under which it could have remained
open.
Q. When you referred to this exitway, I take it you are re-
ferring to the one in this area?
A, 1t would have been in the front.
Q. Up in here (indicating)?
A. Up in here.
b Q. What would the requirements for that exitway have
eenf

Mrs. Miller: I object again. This is just speculative.

The Judge: He hasn’t required that.

Mrs. Miller: He hasn’t required that, so why is it necessary
to do anything about it?

Mr. Lillard: He talks about the exitway in this report, so
I am asking if there was any way the landlord could have
complied with the requirements without enclosing that stair-
way.

The Judge: You tell me if there is any legal duty on the

part of the landlord to do that. If there is any
page 14 ] suggestion, I will hear it, but I think we are
wasting time.

Mr, Lillard: The legal duty arises from the lease in evi-
dence and which has been admitted, under which there prem-
ises were leased to this tenant for particular use throughout
the term of the lease, which use included the use of the base-
ment area here or at least a part of it, for retail sales and the

" display of goods. The landlord was advised time and again
during the course of this investigation as the record will show,
that the closing of this stair would render the downstairs area
unuseable for the purpose for which it was leased, and every
effort was made to allow the landlord full use of the premises
for which it was leased. We maintain that the landlord did
not take advantage of that, but instead, chose a procedure
which would diminish the use to the tenant, which is valid in
the lease. '

The Judge: If that is what the case is based on, you can
go ahead.

Q. What are the dimensions or other specifications of this
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exitway to which you refer, remotely located from this interior
stairway?
A. The stairway would have had to be 44 inches in width
with retainers and handrails, ete., to conform to the applica-
ble section. Usually they are made of concrete,
page 15 1 they build a retaining wall around it and the real
touchy part would be the drainage of it, which
sometimes can run into excessive expense.
Q. But from your point of view, the dimensions you have
stated would have been satisfactory?
A. It was one of several options which could have been
available to the landlord.
Q. Did you discuss the sprinklering of this building with the
landlord?
A. T did.
Q. Did you advise him of the options to which you have
testified here today?

Mrs. Miller: Your Honor, there is no evidence here that
there was any option given as to closing of the stairway or
the sprinkler system. The testimony, and the letters too, is
the requirement that the landlord do certain things. Then
there is a recommendation, but not a requirement, and I object
to Mr. Lillard referring to this as an option.

The Judge: Didn’t the landlord have the option as to what
should be done, whether a sprinkler system should be in-
stalled or the stairway enclosed?

A. I think I can qualify it.

The Judge: Suppose you go ahead, because I don’t under-
stand it.
page 16 } A. Mr. Wright did make an effort to put in a
sprinkler system and when he investigated into
the situation, he discovered that the water system or water
supply, I think the nearest available main to him in the town
of Vienna was substandard for sprinklery work and he would
have to lay a water main which would run up into thousands
of dollars. I think that put the stop on it right then. He was
very concerned about it. He called the man and I think he
acted in good faith, but I think this water main stopped it
right then as far as he was concerned.
Q. But he did know the available main was substandard?
A. T believe he would have sprinklered the building, but the
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water main was such an expense that it would have prohibited
it for him.
Q. The cost of the sprinkler system and the cost of the water
main was prohibitive?
A. That, all added in together, I think was prohibitive.
Q. When you inspected this building just prior to making
your first report which is in evidence here and you found
certain conditions prevailing, I ask you if the conditions pre-
vailing June 9, 1956, would they at that time have been in
violation of the regulation you are charged to enforce?
A. The Virginia fire safety regulations were in effect in
1956 and had we inspected the building in 1956
page 17 ] under the same conditions as we found it in 1958,
the same report would have applied.
Q. I believe that is all.

By Mrs. Miller:

Q. Mr. Shipley, will you tell us again, if there was another
access stairway, where it would have to be placed?

A. It would have to be placed in the parking lot on the east
side of the building. ,

Q. Would there have been any particular area where it
would have to be placed?

A. I would say in the vicinity of the area where it says
€92 feet.”’

Q. Right in here (indicating)?

A. Yes, ma’am.

Q. How wide do you say the finished stairwell would have
been?

A. 44 inches.

Q. Would that have included the gutter and —

A. (Interrupting): Retaining wall?

. Yes.

A. No. Clear, it would be 44 inches.

Q. That would have been extraneous to the 44 inches?

A. Yes, ma’am.

Q. Are you aware of whether or not Mr. and Mrs. Wright

owned the land on that side of the parking area?
page 18 ] A. T am not.
Q. If I told you they did not own that width of

land, where else could the access stairs be placed?

A. Without involving a vertical opening, I see no other
place, because the west side of the building goes right along
the sidewalk. Otherwise, you would have to come through the
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floor someplace, which involves a vertical opening.

Q. In other words, you are saying, for this stairway to have
come out, you would have to put it outside here about in this
area (indicating)?

A. T would say anyplace from there to the front of the
building.

Q. Anyplace from there to the front of the building?

A. Yes, ma’am.

Q. And if it were proved that the Wrights do not own the
real estate there, is there any other place?

A. Without coming through the floor, there is no other place
in the building.

Q. How about in the back?

Ak. The exit in the front would have to be remote from the
back.

Q. So you wouldn’t put it there?

A. You wouldn’t put it there. A

Q. And over here is the side of the building?
page 19 } A. Yes, ma’am.
Q. This is Mill Street?

A. Yes, ma’am.

Q. I believe you said, when you made the inspection on
March 9, 1962, that everything was all right with the exception
of certain places that the tenant had to straighten up?

A. The tenant would have had to rearrange the stock to
provide an access to the rear exit.

Q. Where is the rear exit?

A. There is a door right there (indicating).

Q. This is the place, you say?

A. There would have had to be an exit corridor provided
through there (indicating).

Q. Is that anything you can do in the building or any way
you can arrange stock or what?

A. It has been a long time, but I think there was stock in
there that would have had to be changed.

Q. That is something the tenant would have to change?

A. In my opinion, it would have been the tenant —

Q. (Interrupting) Responsibility?

A. Yes, ma’am.

Q. Did you have any independent discussion at any time
with anyone in the town hall, the Vienna town authorities,

about the water supply?
page 20 } A. I believe I did go up there to check and was
informed there was a 4 inch main, and the mini-
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mum main you need for a standard sprinkler system is a 6
inch main. A 4 inch main won’t give you the supply or the
pressure.

Q. Do you know where that main came from? Did they tell
you where that main came from?

A. I seem to recall a Mr. Price informing me they had con-
tracted to install a 6 inch main and the actual main that was
installed was only 4 inches, so the town at some previous date
had been shortchanged on what they had paid for.

Q. What was actually installed, is that right?

A. Yes, ma’am.

Q. That is all.

By Mr. Lillard:

Q. Is it possible the basement could have been sprinklered
with a 4 inch main?

A. T would think probably you would have to run a survey.

Q. Is it possible?

A. You would have to run a survey. I don’t know what the
water system is. I don’t know, with a basement of that size,
as many heads as you would need, whether a 4 inch main would
have supplied it. It is possible.

Q. It is possible?

A. Tt is possible that it could.
page 21 } Q. Have you ever read the lease between these
parties?

A. No, sir.

Q. Did you ever point out to Mr. Hunt where that exitway
would go along the east wall of this building?

A. 1 believe I met with Mr. Hunt sometime previous to the
9th of March, 1962, as a result of an inquiry from him, and we
went over what could have happened, what could have pos-
sibly have been accomplished.

Q. Did you tell him it could have gone in this area here
(indicating) ?

A. As I remember that portion of the basement, the stock-
room is a sort of an unfinished partition. The Maple Avenue
side is the main part. There is an open area, then there is
sort of a divided off area. That would have to be in the open
area.

Q. By open area you mean the area that runs across from
here (mdxcatmg)‘l

A. It is further forward. I would say the partition would
fall about where the ‘s’ is in stock.
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Q. Is this where you think the exitway should have been
put?

A. It is somewhere along there. .

Q. From here forward? Is that your testimony?

A. T would have to go back to the building to be exact. 1
can’t pinpoint the exact footage. I know there is a big room

and some partitions in the stock area, but it would
page 22 1 have had to be in the big room.
Q. That is all.

Mrs. Miller: Your Honor, in an effort to conserve time and
properly clarify this, would it be possible for us to have a view
of the premises, particularly in view of the Court permitting
the questions asked as to what could have been done, and we
have here a diagram that does not really portray dimen-
sional-wise the store premises. I wonder if Mr. Shipley could
not point out — it would be a help to all of us to know exactly
what area he is talking about. It means a great deal to Mr.
and Mrs. Wright, as there is a certain area there they don’t
own.

The Judge: I have no objection.

Mr. Lillard: I would like to join in this request. I think
it would be an excellent thing to do.

The Judge: I would assume then that we will discharge the
balance of the witnesses and collect at 11:15 and we will go
down there. Mr. Shipley, don’t you go away. We will want
you to go to Vienna with us.

Mr. Shipley: You want me to stay?

The Judge: Yes.

Mr. Lillard: I would like to suggest that the defendants
be there.

The Judge: How long do you think this view
page 23 1 would take, half an hour or so?
Mrs. Miller: Half an hour or so.

The Judge: Suppose we say at least quarter of two. That
gives leeway for the witnesses to have lunch. Will you notify
the witnesses that Court and counsel are going to take a view
and they are released until quarter of two. For Mr. Shipley’s
benefit, will he be needed as a witness after we hear whatever
testimony may be enlisted from him down in Vienna?

Mrs. Miller: I don’t think so.
Mr. Lillard: I would like to hold him.
The Judge: Mr. Shipley, Mr. Lillard says he may want you
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back in Court. Suppose you ride along with Mr. Mason and
me.

(The Court, counsel, parties and witness adjourned to the
basement of the Wright Building in Vienna, Virginia.)

(Mr. Shipley stepped off 35 feet in the front of the building
next to the parking lot.)

Mr. Shipley: That would have been the maximum. That
option could only be used to make this an exitway and only if
it is equipped with an approved automatic sprinkler system.

(The group moved back to the rear of the other side of the
building.)

Mrs. Miller: Do I understand this cannot be used at this
time for sales purposes?
page 24 1  Mr. Shipley: It could be used provided the
- other exit is in the rear.
Mr. Lillard: This door would have to swing to the outside?
Is there any alternative available to Mr. Hunt?

Mr. Shipley: Not without going to considerable expense.

Mr. Lillard: Is there another way considered and discussed
with Mr. Hunt?

Mr. Shipley: This would have been used for an areaway
in the basement. Otherwise, if the enclosed stairway is used,
the exit on the other side would be used and this would not be
used. This would have been an alternative with the sprinkler
system and the areaway.

Mrs. Miller: What has to be done, all we need now is a 44
inch aisle through here? The only thing to be done is re-
arrangement of the house and swinging of the door?

Mr. Shipley: As long as there is under 50 people in here,
which I can’t visualize there being 50 people in this basement.
This is the other stair.

Mrs. Miller: And there is a fire door there?

Mr. Shipley: There is a fire door there.

Mr. Lillard: This is the route that you feel could be used
now? ‘

Mr. Shipley: Yes, sir.
Mr. Lillard: With no sprinkler?
Mr. Shipley: Yes, sir.
page 25 } Mr. Lillard: If it were sprinklered, then this
exit over here would have to be built and that one?
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Mr. Shipley: And the other one.

Mrs. Miller: The route of the steps was changed, Mr.
Shipley?

Mr. Lillard: This was the route of the stairway. Then the
steps came out into this room.

(The Court reconvened at 1:45 o’clock p.m.)
WHEREUPON,

JAMES C. SHIPLEY,
returned to the stand and further testified as follows:

By Mrs, Miller:

Q. Is there any reason that the lower store, that is, the
basement store, cannot be used for sales at this time?

A. No, ma’am.

Q. Did you at any time tell either the landlord or the tenant
that store could not be used for a sales area?

A. T might have said it could not be used until the approved
exits are provided, but that would have been all, but I at no
time made a statement it could not be used (period).

Q. Did you tell either the landlord or the tenant during the
time work was in progress on the stairway that the lower
store could not be used for sales?

A. No, ma’am.
page 26 1 Q. Now, was it your testimony that, even with
a sprinkler system, that the interior stairway
would have to be enclosed?

A. T think with a sprinkler system in the basement and
another approved exit in lieu of that one, then that stairway
would not have to be enclosed.

Q. Now let’s say there is no other outside exit. Then would
that stairway have to be enclosed even with a sprinkler sys-
tem?

A. Yes, ma’am.

Q. All right. Now I believe that you pointed out there was
about 35 feet along this wall. That would be the wall next to
the large parking lot, is that correct?

A. Yes, ma’am.

Q. It would not be the entrance wall nor the wall on Mill
Street nor the rear wall?

A. No, ma’am.

Q. It would have to be this wall next to the parking lot and
would not be greater than 35 feet?
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A. That is right.

Q. That would be the maximum?

A. Yes, ma’am.

Q. That would be from the front of the building, down 35
feet?

A. I would measure from the inside of the
page 27 1 building, not outside but inside.

Q. And that would not include the portion here
(indicating) 1

A. You could not put a stairway there because there is an-
other floor that comes down, plus the exit.

Q. So it would have to be in this area (indicating) no greater
than 35 feet from the corner?

A. Yes, inside.

Q. From the inside measurement, is that correct?

A. Yes, ma’am.

Q. And as the lower store is at the present time, it is your
testimony it could be used for sales purposes?

A. Yes, provided the other exit was up to par, which it
wouldn’t be much trouble to do.

Q. What should be done to make the change?

A. No obstructions, 44 inches wide, and marked and lighted
properly, and further, if there are more than 50 people down
there, for the exit door to swing out.

Q. That is all.

By Mr. Lillard:

Q. Did you write Mr. Lloyd E. Wright a letter dated Decem-
ber 15, 1961, relative to the use of this building in its then
condition?

A. Let’s see.
Q. December 15, 1961.
A. Yes, I did.

page 28 } Q. I show you this and ask if that is a copy of
the letter?
A. Tt is.

Q. I would like to ask this letter be placed into evidence as
Complainant’s Exhibit 7.

The Judge: All right. It will be marked Complainant’s
Exhibit 7.

Q. I invite the Court’s attention to the contents of this
letter. Do you recall being in the store at any time and telling
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an employee of Wright and Hunt, Incorporated that, if the
basement was closed, you would close the entire store?

A. Not in those words.

Q. Do you recall discussing the subject with an employee of
that store?

A. It seems to me, as I recall, there was an occasion, I
believe Mr. Hunt was in the store when an inspection was
made and the person in charge of the store accompanied me
at the time of the inspection, but I do not recall any conversa-
tion pertaining to that part of the basement at that time.

Q. Did you say you did not tell an employee of Wright and
Hunt, Incorporated that they were not to use that basement
for sales purposes?

A. If the matter was discussed, it would have been concern-

ing the rear exit. In other words, the rear exit
page 29 1 would have had to be brought up to par to use
the basement.

Q. And regardless of whose responsibility it was to do it,
there was work that had to be done to make those exits ac-
ceptable to you, is that true?

A. The rear exit that would have been used in conjunction
with the enclosed stairway, to bring it up to par, the small
amount of work that would have to be done would fall upon
the tenant.

Q. Regardless of whose responsibility it was to do it?

A. A very minor amount of arranging of the stock to make
sure the aisle was clear.

Q. And reversing the doors if more than 50 people were
down there, is that true?

A. T was left under the impression they did not plan to
have more than 50 people in there.

Q. But if they did have more than 50 people in there, then
the doors would have to be reversed, is that correct?

A. If there were more than 50 people in there, yes.

Q. I have no further questions.

Mrs. Miller: That is all.

The Judge: All right. Mr. Lillard, did you say you would
like to have Mr, Shipley remain?

Mr. Lillard: For a little while if he will. I would like to
call Mr. Irvin.



32 Supreme Court of Appeals of Virginia
Henry 8. Irvin

page 30 } HENRY S. IRVIN,
a witness of lawful age, being first duly sworn,
testified as follows:

By Mr. Lillard:

Q. Would you state your name, please?

A. Henry S. Irvin.

Q. Where do you live?

A. 1live just out of Vienna, at 714 Irving Street.

Q. What is your occupation?

A. Superintendent of Public Utilities for the town of Vien-
na.

Q. Were you in that position in October and November,
19611

A. At that time I was Maintenance Superintendent for the
town, including roads, sewer, water, everything.

Q. I show you this letter and ask if you recognize it, with
a drawing attached to it?

A. Yes, sir.

Q. Did you write this letter, sign it, and dispatch it?

A. Yes, of course, I wrote the script and had it typed. I
signed the letter, yes.

Q. At that time was there an 8 inch water main running
along Maple Avenue across the street from Wright and Hunt’s
store?- '

A. Yes.

page 31 } Mrs. Miller: I am going to object to any ques-
tioning about the water system or water supply

of the store. I don’t think that is the issue here. It seems to
me the testimony of Mr. Shipley that he has made inspections
and there have been certain violations and that the violations
have been corrected have been complied with, the regulations
have been complied with. I can see no reason why there should
be any further discussion about a water supply or a sprinkler
system. It is certainly conceded that there is a recommenda-
tion. .

The Judge: It bears on the issue of compulsion on the part
of the landlord. I will admit it.

Mrs. Miller: Note my exception.

The Judge: I am not ruling.

Mrs. Miller: I will withdraw the exception.

Q. At that time I believe you said there was an 8 inch water
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main running along — I believe it would be north side?

A. No, it would be the south side.

Q. By this letter you, I believe, indicated that a tap could
be made and a 6 inch water main brought across Maple Avenue
if the water line was Class 150 enamel-lined?

A. Yes, sir.

Q. And the fee for tapping the water main was $250, is that
correct?

A. That was the surcharge for a 6 inch tap. It
page 32 1} didn’t include any materials or any labor.

Q. And there was a permanent charge of $6
for cutting and boring the street?

A. Approximately $6.

Q. And you estimate there was approximately 167 feet of
line to be installed?

A. Yes, sir.

Q. Would that connect it then with the water line in exist-
ence on Mill Street?

A. Yes, sir.

Q. I offer this in evidence as Complainant’s Exhibit 8.

The Judge: All right.
Q. I have no further questions.

By Mrs. Miller:

Q. The figures that were quoted in the letter, were they
based upon their being an existing water supply to the prem-
ises?

A. No, the figures I gave on the tapping charges would be
anywhere you would tap.

Q. Anywhere?

A. Anywhere you brought it out, if you brought it out with
the present line or another line.

Q. At the time the letter was written, was there water avail-
able for the sprinkler system to the store?

A. There was only this 4 inch line that comes
page 33 1 up Church Street -~ I mean Mill Street — to the
store.

Q. Would that have supported this sprinkler system?

A. That I don’t know. I don’t know what size sprinkler
system they had designed for it.

Q. Would Mr. and Mrs. Wright have had to have extended
that line then from Mill Street?
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A. That is my understanding. If they couldn’t use the 4
inch line there, they would have to have it extended from
somewhere.

Q. Where would it have to be extended from?

A. My best guess would be the Maple Avenue line.

Q. The Maple Avenue line?

A. That is on the other side of the store.

Q. At the time the letter was written that has the sketch
attached, was the Maple Avenue maintenance under the
jurisdiction of the town of Vienna?

A. T believe it was. I bhelieve we’d taken the records in
July 1960

Q. Of 19601

A. Yes, ma’am. This letter T wrote was in 1961.

Q. Were vou present at any of the meetings between Mr.
Wright and Captain Price in 19612

A. No, I was not.

Q. And if Mr. Wright had been told in 1961 that the Maple

Avenue line was under the jurisdiction of the
page 34 1 State, would that have been incorrect in vour
opinion?

A. That would have been incorrect in my opinion, if I am
correct on the July that we’d taken over the records, which
I am sure it was July of 1960.

Q. So if Mr. Wright had been told that, then the town of-
ficial that told him that was incorrect?

A. T would say so.

Q. How did you happen to write that letter?

A. Mr. Hunt had me to just give him the location of where
the water mains were and what was there surrounding the
store and I wrote the letter for him with a sketch showing
where the 8 inch main was on Maple Avenue, which in my
opinion would be the cheapest way to get to it.

Q. Going across Maple Avenue?

A. Yes, ma’am.

Q. In your work, do you know or have some idea of what
laying the pipe would cost? :

A. T am not familiar with that. I don’t make any estimates.

Q. So you don’t know what the cost of laying 167 feet would
amount to?

A. No, ma’am.

Q. How would that have been accomplished, the laying of
the pipe under Maple Avenue?

A. There are several ways it could be accomplished. I
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talked to different ones over the years. Some
page 35 ] choose boring under the road, some choose boring
part of it and keeping track of it.

Q. Do you know what the cost of that would be by either
method?

A. T have no idea what the cost would be.

Q. So although you worked in that, you still don’t know
what the cost of boring pipe or laying pipe under the street -
would be? Is that your testimony?

A. Yes, ma’am.

Q. Who would know that?

A. 1 don’t think anyone in the town of Vienna would know
that. They wouldn’t know because there is no profit. It isn’t
like a contractor.

Q. Did the town of Vienna offer to lay that line so there
would be water available to the property?

A. Not to my knowledge.

Q. Would they be willing, as far as vou know, to lay the pipe
and pay for it?

A. Would you repeat that?

Q. Would the town at this time be willing to lay the pipe
and pay for it?

A. That I don’t know.

Q. Is water available to the property right now that was
not available in 1960, or is it just the same?

A. The same thing.
page 36 } Q. The same thing?
A. Yes, ma’am.

Q. That is all.
Mr. Lillard: That is all I have.
[ ] L ] [ ] ® [ J

CLARENCE NANCE,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Lillard:
Q. Would you state your name, please?
A. Clarence Nance.
Q. What is your cccupation?
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A. Sewer and water.
Q. Are you connected with a company or corporation?
A. A corporation.
Q. What is the name of the company?
A. Nance Construction Company, Incorporated.
Q. The Clarence L. Nance Construction Company, Incor-
porated?
A. Tt is Nance Construction Company, Incorporated.
Q. Have you had occasion to make a proposal
page 37 ] concerning the construction of a water line across
Maple Avenue to the Wright and Hunt Depart-
ment Store in Vienna, Virginia?
A. Yes, sir.
Q. I show you this paper and ask you if you can identify
it?
A. I made it up. It is my signature.
Q. All right, sir. (The paper was shown to Mrs. Miller.)

Mrs. Miller: I would object to this on the grounds it does
not show if it was made during the time or in the vicinity of
the time the work was being proposed. The date is February
4, 1963.

The Judge: I think that is subject to cross-examination.

Mrs. Miller: All right.

Q. What did you propose to do there and what did you pro-
pose to charge for it?

A. $4,400 for it.

Q. What did vou propose to do?

A. That is 170 linear feet of 6 inch cast iron pipe. You have
to put it under pressure on the main line. You have to cross
Maple Avenue. You have to tie it in with Mill Road and tie
those two lines in by a T and come across to the property line
of the building.

Q. Would you be able to state whether that job would have
cost more or less money in 1961¢

A. That road has been in about 5 years, so I don’t believe

it would be more. Maybe in the summer it would
page 38 1 be higher than it is now. I know my price would

be higher. In the wintertime, you need your work
more than in the summer.

Q. I offer this into evidence as Complainant’s Exhibit 9.



‘Wright and Hunt, Ine. v. Lloyd E. Wright - 37
Edgar R. Payne
The Judge: Received as Complainant’s Exhibit 9.
Q. That is all.

By Mrs. Miller:
19% ?Did you have occasion actually to make this estimate in
A. No, I didn’t have occasion to.
Q. Or in 19621
A. No, ma’am.
Q. That is all.

EDGAR R. PAYNE,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Lillard:

Q. Would you state your name, please?

A. Edgar R. Payne.

Q. Where do you reside!?

A. Richmond, Virginia

Q. What is your occupation?
page 39 } A. Sales manager of the Virginia Sprinkler
Company.

Q. In that capacity, have you had occasion to make a pro-
posal regarding installation of a sprinkler system in the base-
ment %f the Wright Building in Vienna, Virginia?

A. Yes.

Q. Thand you this letter and ask you if you can identify that.

A. Yes, sir, that is my proposal.

Q. What do you propose to do and what do you propose to
charge for it?

A. Our price is $4,108, and we are to install a sprinkler
system throughout the basement only of the building at 148
Maple Avenue. We are to connect, add a 6 inch connection
at the property line and extend it into the building, this sys-
tem to be completed and upon completion, to meet the require-
ments and approval of the State Fire Marshal.

Q. Would you know whether or not this job would have been
more or less expensive in October 1961?

A. Yes, it would have been less.

Q. Less expensive at that time?
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A. Approximately $200 less.
Q. I wish to offer this into evidence as Complainant’s Ex-
hibit 10,

The Judge: Complainant’s Exhibit 10.

page 40 } Q. I have no further questions.

By Mrs. Miller:

Q. Mr. Payne, the date of that is what, of your report,
January 31, 1963

A. T believe so.

Q. When did you make this inspection?

A. T made it Tuesday of last week.

Q. And you based your estimate on this inspection?

A. This new estimate, ves. The other estimate was made
back in October, 1961. I refer to it there in that letter.

Q. At whose request did you make the inspection?

A. T don’t know. At the request of the president of my
company. I am Sales Manager. He told me I was to come to
Vienna and check over a file we already had in our possession.
When I reached there, I met Mr. Hunt at the store. ,

Q. Were you under the impression he was the owner when
vou referred to it as his store building?

A. Yes, ma’am. '

Q. That is all.
* » [ ] * L ]
page 41 }
[ ] . [ 4 L J L

LOUIS R. FLETCHER,

a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Lillard:
Q. Will you state your name, please?
A. Louis R. Fletcher.
Q. And your occupation?
A. Remodeling contractor.
Q. Have you had occasion to make a proposal regarding



‘Wright and Hunt, Inc. v. Lloyd E. Wright 39
Louis R. Fletcher

building an exit door and areaway and stairway at the Wright
Building in Vienna?

A. Idid.

Q. Is this the proposal that you made?

A. Yes, sir.

(The proposal was shown to Mrs. Miller.)

Q. Would you state what you proposed to do there and what
vou proposed to charge for it?

A. The estimate is for time and material to build an outside
entrance to the basement at the above address according to
the specifications of the State Fiire Marshal. The door would
be 44 inches wide, opening 7 feet high, a stairway 44 inches
wide, that is, in the finished width, that is the width, guardrail

on both sides, that is, going down the steps.
page 42 ] This is what was to be done, excavate for stair,

lay steel reinforcements for steps, dig footings,
build cinderblock wall, and build forms for 14 steps and one
landing, cut opening in wall for door to be installed, install
two ailments over door, set up frame, hang door, install an
iron gate inside the door for the purpose of locking on the
inside, install door at top of stairway, estimate $991.98.

Q. I offer this in evidence as Complainant’s Exhibit 11.

The Judge: Received as Complainant’s Exhibit 11.
Q. I have no further questions.

By Mrs. Miller:
Q. With respect to the drawing here of the building, where
were you to place this (indicating)
. It is about centerway of the building.
‘Where would it be?
. It is about centerway.
On which side?
. On the side towards the railroad track.
That would be this side (indicating)?
. That is right. i
. So you say it was going to be about centerways?
. About centerways of the building.
. Do you see dimensions here of 92 feet, is that correct?
A. I didn’t measure the building.
page 43 } Q. You were going to put it about halfway?

OPOPOPOPOP
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A. About halfway, yes.

Q. Did you make any sort of arrangements, any estimate, as
far as drainage goes?

A. 1t would be to go down in the ground about 2 feet deeper
than the original depth of the landing, fill it with gravel, re-
place drain and tile already there, so the water would go back
into those and go out.

Q. Was that included in your estimate?

A. No, I didn’t get that in there. It was supposed to be
in there.

Q. That would all be for the same price?

A. Yes, ma’am.

Q. And you provided for hauling away debris, that is, on
the excavation? That is what you are referring to?

A. That is right.

Q. Did you check with either the building inspector or the
fire inspector before you made this estimate?

A. No, Ididn’t check with them. All I had was specifications
the Fire Marshal had given Mr. Hunt.

Q. When did you make that estimate?

A. I don’t know.

Q. The same day that is on here?

A. Yes, ma’am.

Q. Did you make the inspection the same day?
page 4 ] A. The day before.
Q. The night before you gave this estimate?

A. Yes, ma’am.

Q. Have you ever made a stairway similar to this one?

A. I have, in several places.

Q. Where were they?

A. There is one in the Falls Church area, off Arlington
Boulevard. I cut a door in there, but it is a smaller door, the
same, anyway.

Q. No further questions.

WIILIAM H. HUNT,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. Lillard:
Q. Would you state your name, please?
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A. William H. Hunt.
Q. Where do you live?
page 45 } A. 709 Park Street, Vienna, Virginia.
Q. ‘What is your occupation?

A. Merchant, manager of Wright and Hunt store.

Q. Are you connected with Wright and Hunt, Incorporated?

A. Yes, sir.

Q. Is that a Virginia corporation?

A. Yes, sir.

Q. Have you paid the registration fee and franchise tax
for that corporation each year since it was formed?

A. Yes, sir.

Q. What is your experience as a merchant?

A. T have been in the mercantile business at least 30 years.
I was connected for another —

Q. (Interrupting) During those 30 years, what have you
done in the mercantile field? .

A. 1 bave been connected with, working with stores as to
location, as to remodeling, and as to merchandising of the
stores.

Q. Were you in business for yourself throughout that
period?

A. No, I worked for a large corporation.

Q. In your work with this corporation, did you work with
other merchants?

A. Yes, sir.

Q. In what way did you work with them?

A. Three ways, I would say. At times, going in
page 46 ] there, remodeling the store regarding merchan-
dising, at other times finding a proper location

for a store.

Q. Did you have occasion to evaluate buildings for mercan-
tile uses?

A. Yes, I did that the greater part of the time I was in this
field.

Q. Did you have occasion to suggest changes in buildings
that would improve their use for mercantile purposes?

A. Yes, sir. .

Q. Did you have occasion to reject buildings as being un-
suited for mercantile purposes?

A. Yes, sir.

Q. Did you work with buildings with which basement sales
areas were involved?

A. Very frequently.
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Q. Would you state what you consider the prime requisites
of basement sales area are?

A. We would never open a basement store, and I have
opened quite a number in my experience, we would never in
my experience permit one to be opened unless it had a wide
open stairway to the basement.

Q. What was the reason for that?

A. Ezxperience proved that customers would not go down
to the basement to shop unless it was that way. We would
never permit customers to go to the basement unless it was

that way.
page 47 } Q. When did you come to this area?
A. About 17 years ago.

Q. Did you go into business by yourself?

A. No, I became a partner with Mr. Wright.

Q. Is that the Mr. Wright that is defendant in this case?

A. Yes, sir.

Q. Where did you do business as a partner of Mr. Wright?

A. At 148 Maple Avenue, the same location, in the smaller
store when I first started there.

Q. Will you look at the chart on the easel to your left and
state whether or not that accurately reflects the layout of the
main or street level floor of the present building at the loca-
tion?

A. Yes, sir.

Q. Can you say whether or not these dimensions are cor-
rect?

A. Yes, sir.

Q. Can you state whether or not this chart accurately re-
flects the basement level of that building?

A. Yes, it does. There is one thing omitted on the first
floor, the stairway showing to the rear.

Q. Do you mean the stairway shown here as going up from
the basement level is not shown on the main floor where it
opens into the main floor?

A. That is correct. It is omitted on the sketch.

Q. But that would be directly below where it
page 48 1 is shown here on the stairway?
A. Yes, sir.

Q. How much of the building is available for use?

A. The lower section of the building, the 42 foot building,
was available when I came there.

Q. Do you mean the building from here (indicating)?

A. That is correct.
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Q. Would that be the area shown here as Home Goods and
Speed Wash?

A. That is correct.

Q. Was this partition in at that time?

A. No, sir.

Q. What part of that building did you use when you first got
a business there?

A. Just the first floor.

Q. The basement was not in use?

A. No, sir.

Q. Did you subsequently or anyone subsequently prepare
the basement for use as a sales area?

A. Yes, Mr. Wright did.

Q. Was it done for use by the partnership?

A. Yes, sir.

Q. Who prepared the plans?

A. 1 prepared the general plans.

Q. Did Mr. Wright approve them?
page 49 ] A. Mr. Wright worked with me on them, of
course.

Q. Did he participate in preparation of the plans?

A. Yes, sir.

Q. Who did the work?

A. Mr. Rickert.

Q. In the course of this preparation, did you discuss the
stairway shown there leading from the street level to the
basement level?

A. That was a very definite discussion because of the im-
portance of it.

Q. Did Mr. Wright participate in that discussion?

A. Yes, sir.

Q. Do you recall what rent the partnership was paying to
Mr. Wright prior to the time the basement area was equipped
for merchandising?

A. My recollection is $225 a month.

Q. Was that rent raised at the time the basement was made
available as a sales room?

A. Yes, the rent was raised to $375 a month.

Q. When was the rest of the building put there?

A. Do you mean the new building?

Q. Yes, the rest that is shown on the chart.

A. 1 would say about 8 years ago. I just don’t recall the

date.
Q. When did Wright and Hunt, Incorporated,
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page 50 ] come into existence as a corporation?
A. We came into existence in December 1955.
Q. When did it go into the mercantile business?
A. The corporation took over the mercantile business on
May 1, 1956.
page 51 } Q. Let the record show the witness is looking
at Complainant’s Exhibit 7.

A. It refers to it very plainly here. This is December. ‘“As
the basement area is not currently being used as a sales area,
enclosure of the interior stairs therefrom is satisfactory.””

Q. Did I understand it was prior to receipt of copy of that
letter you were told you could not take people down there?

A. Just prior to that, just a few days before he was making
the inspection.

Q. In the meantime, did vou take many people down there?

A. If T had something we were not able to have on display
upstairs, we took them down. Are you talking about after the
enclosure?

Q. Yes.

A. Yes.

Q. Could you estimate how often that happened?

A. Tt is difficult to say, because the girls would take them
down if a rug or something wasn’t convenient to be upstairs.
It would be as frequently as it was necessary to do it.

Q. Did customers go down except when they were taken

down by the clerks?
page 52 1 A. We were advised by the Fire Marshal those
doors had to be kept closed. Actually, that was
when the Fire Marshal made this inspection. I misunderstood
vour question. Prior to that, we did open the doors and take
the customers down.
Q. T believe that is all right now.

Mrs. Miller: Your Honor, I have not had an opportunity
to go over those statements, and before I cross-examine Mr.
Hunt, I should like an opportunity to do so.

i The Judge: All right. We will take a recess. You can step
own.

page 55 }
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WILLIAM H. HUNT,
returned to the stand and further testified as follows:

By Mrs. Miller:

Q. Mr. Hunt, I believe you testified yesterday you had been
a partner in the business of the department store known as
Wright and Hunt, is that correct?

A. Yes, ma’am.
page 56 } Q. How long have you been a partner?

A. To my memory, as a partnership, it was
about 12 to 14 years. I am not absolutely sure of that. I was
a partner from the time I came in and I believe that was 1946.

Q. In 194617

A. T am not absolutely sure.

Q. But it had been for some period of time you had been
with the store before the incorporation, is that correct?

A. That is correct.

Q. During that time, did you occupy the same premses as
the corporation did when it leased the property?

A. For the first period we occupied the small building.

Q. Is that known as the old building then?

A. The old building.

Q. What would that be, the old building, with regard to the
chart?

A. The part where the Speed Wash is.

Q. Just the main floor or the basement and the main floor?

A. First we occupied just the main floor.

Q. Was there any basement at that time?

A. There was a stockroom in the rear of that building.

Q. Was there any basement?

A. There was a basement.

Q. But nothing under here (indicating)?

A. No, ma’am.

page 571 Q. Subsequently what happened, the next ad-
dition?
A. The next addition was the digging out and the building
of that addition.

Q. Where is that represented on this diagram? What was
dug out? '
g. The area shown in that diagram there with the lines.

Q. Is this what was referred to as the downstairs storet
A. Yes, ma’am.

Q. And that was used for what?

A. For sales purposes.
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Q. Then came the addition of the new building, is that cor-
rect?

A. Yes, ma’am.

Q. Was that the area shown here as the Department Store,
this area?

A. Yes, ma’am.

Q. Then at the same time was this basement dug when the
new building was built?

A. Yes, ma’am.

Q. Was this at any time used as a sales area?

A. We used it as a sales area after the corporation took
over.

Q. But before, during the partnership term?

A. No, ma’am.

Q. So when you leased the premises, what was
page 58 ] the use to which this Department Store stock-
room area, as shown on the diagram, how is it

utilized?

A. I don’t quite understand the question.

Q. At the time the lease was entered into in 1956 between
Mr. and Mrs. Wright and you, what purpose was this area,
which is shown as Department Store, Stock Room, what
purpose was it being put to at that time?

A. A stockroom.

Q. And it had never been used for sales at that time?

A. No, ma’am.

Q. Since you leased the premises and then subsequently
assigned that lease to Wright and Hunt, Incorporated, have
you used the area shown as Department Store, Stock Room,
for sales?

A. We did one Christmas season, the end of 1959, for an
overflow. We used it for a stockroom sale at that time.

Q. Did you maintain this arrangement continuously, this
area shown as Downstairs Store, was that used continuously
as a sales area?

A. Yes, ma’am.

Q. Did there come a time you closed that area?

A. We never closed that area, no.

Q. You have always maintained it as a sales store?

A. We have always maintained it for selling, yes.

Q. Isit so, open for selling, at the present time?
page 59 } A. No, ma’am.

Q. When did you discontinue the use as a sales
areal
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A. We discontinued that at the notice of the Fire Marshal.

Q. Will you tell us again when that time was?

A. T recall it was in December, at the time he wrote that
letter. I believe it was December 15 if my memory is correct.

Q. What year?

A. Tt was 1961, when it was closed.

Did the Fire Marshal tell you it should be closed?
. Yes, he did.

. He told you that personally?

Yes, ma’am.

Who told it to you?

. Mr. Shipley.

What did he say to you?

. He said the basement could not be used.

Did he give you any reason?

F Not that I recall. He said the basement could not be
used.

Q. You don’t recall he said you would have to police the
area, clean up the stockroom?

A. T don’t recall him saying that, no.

Q. Your testimony is he just came in and said to you, *‘You

are going to have to close up the basement store,”’
page 60 1 is that right?

A. He said, ‘“You are going to have to close up
the basement store, that —’’ I am trying to get it correct, be-
cause there was two times he came in.

Q. When did he first come in?

A. My memory is that he first came in prior to that letter,
on the date he told us that. He said it wasn’t completed to
use as a retail store.

Q. What did he tell you was lacking? )

A. At that time I don’t recall he said what was lacking, that
he gave any particular reason for it. When he visited later,
he went into it.

Q. What did he say when he visited later?

A. When he visited later was along in the next day. He
stated there was not a proper exit from the downstairs store
and at that time he told me that the exit on the far side, he
made it very plain, that the rear doors would have to be made
to open to the outside. Then at that time he pointed out to
me the location which was practically the same where an out-
side exit could be put in, but that was a later -date.

Q. So did you take any steps yourself to make the access?
Did you do anything about the access at this point?

OPOPOPOPO
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A. No, ma’am. '

Q. Did he discuss with you at that time about
page 61 } rearranging your stockroom?

A. My recollection is that the amount of space
we had I believe was correct, but if we had merchandise or
stock piled in the center of the aisle floor, it wasn’t quite direct
but 