NOTICE TO COU \!SEL
This case probably will be called at the session of court
r ..
to be held
You will be a viset:l later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7223

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 29th day of April, 1969.

McDO\iVALL & WOOD, INC.,

Plaintiff in error,

against

MAURY W. KILBY,

Defendant in error.

From the Circuit Court of Wythe County
Alex. M. Harman, Jr., Judge

Upon the petition of McDowall & Wood, Inc., a writ of
erro.r and supersedeas is awarded it to a judgment r endered
by the Circuit Court of Wythe County on the 31st day of October, 1968, in a certain motion fo r judgment then therein
depending, wherein Maury W. Kilby was plaintiff and the
petitioner was defendant; upon the petitioner, or some on e
for it, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty of $80,000,
with condition as the law directs.
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RECORD

•
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I NSTRUCTION NO. 1
The Court instructs the jury that the Defendant, McDowall & Wood, Inc., had the duty to exercise r easonable care,
commensurate with the danger, to warn motorists of danger
and to take precautions to avoid injuring them, including the
duty to er ect barricades, post signs o.r otherwise warn and
protect motorists against the hazards created by the excavation made by McDowall & Wood, Inc. across a portion of U.S.
Route 11, and if you believe from a preponderance of the evidence that McDowall & Wood, Inc. failed in this duty, then
its failure was negligence and if you fu rther believe from a
preponderance of the evidence that this negligence was a
p1·oximate cause of the Plaintiff Maury W. Kilby's injuries,
then you shall find your verdict in favor of the Plaintiff,
Maury \V. Kilby, and fix his damages as defined in another
instruction, unless you further believe from a preponderance
of evidence that Maury ·w. Kilby was guilty of negligence
which proximately contributed to cause the accident.
Given
page 27

AMH, Jr.
~

INSTRUCTION NO. 2-A

The Court instructs the jury tl1at even if you find that
Maury W. Kilby knew or should have known of the existence
of the excavation, then the Court further instructs the jury
that Maury W. Kilby had a right to assume that the excavation would not be left at night without some reasonably adequate provision to make the area r easonably safe from the
danger likely to occur, and if you believe that the Defendant
failed to make such provision, then the Defendant was guilty
of negligence and if you further believe from a preponderance of the evidence that this negligence was a proximate
cause of the accident and the resulting injuries to the Plaintiff, then you shall find your verdict in favor of the P laintiff and award him damages in the manner as set forth in
another instruction unless you should further believe from a
preponde.rance of the evidence that the Plaintiff was guilty
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of negligence which proximately contributed to cause the
accident.
Given
page 28

AMH, Jr.
~

INSTRUCTION NO. 3

The Court instructs the jury that where the Defendant
r elies upon contributory negligence of the Plaintiff as a defense the burden is upon the Defendant to prove by a preponderance of the evidence that Maury W. Kilby was guilty
of such negligence and that any such negligence was an efficient contributing cause of the accident and, unless the Defendant thus proves the existence of such negligence OJ' unless such negligence appears from the Plaintiff's own evidence or can fairly be inferr ed from all the circumstances of
the case, then you cannot find Maury W. Kilby guilty of contributor y negligence.
And if the jury are uncertain as to whether :Maury W.
Kilb~- is guilty of contribntol'~' negligence or if you believe
that it is just as probable that he was not guilty of any such
negligence as it is that he was, then you cannot find :Maury
"\V. Kilby guilty of contributory negligence.
AMH, Jr.

Given

•
page 3G
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INSTRUCTION G-1

The Court tells the jury that even though you may believe
from a preponderance of tl1e evidence in this case that the
defendant was negligent in failing to u se reasonable care in
er ecting and maintaining barricades and other warning
signs at the cxossover, yet if you further believe from a preponderance of the evidence that Kilby Jm ew that the portion
of the highway where the accident occunecl was, at that
time, under construction and was closed to the pnblic and
was likely to be dangerous to travel and that, with the knowledge, be voluntarily traveled such portion of the hi ghway,
then the court tells you that Kilby ass nm erl the
page 37 ~ risk of injury cansed by defects in such portion
of the highway and cannot r ecover.
Given

AMI-I, Jr.
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I NSTRUCTION H-1

The Court instructs the jury that when any highway, or
portion thereof, has been closed to public travel, and suitable
barriers erected and conspicuous notices posted to the effect
that the highway is closed to the public, no person shall drive
into t:hat section of road from which the public has been excluded.
And if you believe from the evidence that the highway in
this case had been closed and that reasonable care was used
to erect and maintain the r equisite barriers and notices and
if you believe from a preponderance of the evidence that the
plaintiff violated the foregoing duty, then he was negligent;
and if you further believe f rom the evidence that any such
negligence was the sole proximate cause of the accident, or
that it proximately contributed tl1ereto, then you shall find
your verdict in favox of the defendant.

AMH, Jr .

Given
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MOTION
1. The defendant, McDowall & Wood, Inc., hereby moves
this Honorable Court to set aside the verdict of the jury
in this case and enter up judgment for the defendant non
obstante veredicto on the following grounds :
(a) TJ1at the plaintiff, as a matter of law, failed to prove
any actionable negligence on the part of the defendant which
proximately caused plaintiff's injuries.
This Honorable Court corr ectly instructed the jury, in
Instruction "F," that the defendant, McDowall & Wood, Inc.,
had n o duty under the law to main tain the portion of highway removed from public travel during construction safe for
vehicular traffic, and was not an insure1· of anyone traveling
over such removed portion but only had the duty to exercise
reasonable care, under the circumstances, to take those measures and steps reasonably necessary to warn the public that
such portion of l1ighway was closed and not open for travel.
Reasonable men cannot disagree but that the defendant
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fulfilled this duty. There was not a scintilla of evidence but
that all signs, barricades and other devices were adequate
for this purpose. Not one witness, including the plaintiff )limself, testified, or even inferred, that the public did not know,
from the measures taken by the defendant and by the State
Highway Department, that travel was closed on this portion
of highway. Traffic was, by signs and barricades, directed
onto the two lanes lying south of the closed portion. Adequate signs continuously warned of r educed speed, no passing,
that tJ1ere was two-way traffic on the opened p ortion, etc.
Not one witness testified that the measures taken
page 45 ~ were inadequate. On the contrary, each witness
who was asked, including the plaintiff, swore that
h e knew this portion of road was closed. Ther e was absolutely no evidence that there was any confusion on the part
of anyone concerning whether or not the portion here involved was closed to public travel.
Every witness with any knowledge on the subject swore
that the measures taken by the defendant were standard
safety measures and adequate for the desired r esult. Further, that the defendant maintained such adequate measures
at all times. The best proof as to the adequacy, however, is
the fact that the plaintiff, and every other witness, knew
that this portion was closed.
How then can there be any difference of opinion among
reasonable men as to whether or not the defendant took reasonably necessary steps and measures to warn that this portion of highway was closed to public travel?
How could it be seriously argued between r easonable men
that the plaintiff's injuries proximately resulted from the
violation of this duty by the defendant1 Especially when
there is absolutely no proof of any violation of this duty.
Defendant certainly was not reasonably expected to foresee that such an event as this would happen.
(b) Even conceding that the defendant breached its legal
duties as set forth in the Court's instructions, the plaintiff
by his own evidence, as a matter of law, convicted himself of
contributory negligence and assumption of risk.
Plaintiff admitted that he knew this portion of highway
was closed to public travel, yet he voluntarily chose to travel
over it. How can he be heard to say that defendant did not
give adequate warning when he admittedly got the message'
The Court admits in its instructions that the defendant was
not required to maintain the cutoff portion safe for vehicular travel. The plaintiff had no legal right to assume that
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his journey could be made in safety. Tl1is is esthe plaintiff had actual knowledge that an excavation had been made across
the cutoff portion and he was unaware as to whether or not
it was still there. The weather conditions prevailing a t the
time only made plaintiff's action more risky and venturesome and his own negligence more gross and aggravated.
The law in Virginia is very clear that a pl aintiff's case
can rise no higher that the plainbff's own testimony if all
the pertinent facts are 1.'11.own to him. It is just as clear that
no person is entitled to r ecover damages from another when
such damages arose from, or were contributec1 to hy, his own
negligence. It is also abundantly clear that a person who
lmowingly and volunhu:ily chooses a way which may be dangerous or unsafe cannot claim and recover damages from
someone else if such way, in fact, proves to be unsafe and he
suff ers injury from the very risk that he chose to take. E ven
if one considers the open ditch a trap, the plaintiff had seen
it being set, and did not know whether or not it had already
been tripped.
The Court has a clear duty under the law in Virginia,
r egar dless of the jury's ver dict to the contrary, to deny r ecover y to the plaintiff in this case, who by his own testimony
admitted negligence, and by l1is own testimony admi tted that
he knowingly and voluntarily chose to travel over this portion
of highway, which he knew was closed to travel and was
under destruction and con struction.
Wher efor e, defendant, by counsel, respectfully moves the
Court to set aside the jury's verdict and en ter a judgment
for the defendant.
2. In nowise waiving t he above Motion, or intending to
weaken its position stated therein, the defendant, by counsel,
moves the Court to set aside the verdi ct of the jury and
order a new trial for the following r easons :
(a) The Court gave imprope1· instructions tender ed by the
plaintiff and objected to by t he defendant. Th e theory of
plaintiff's instructions was that the defendant had to maintain signs and barricades inside t he cutoff parpage 47 r tion of highway. It is respectfully submitted that
the duty is to adequately warn t he traveling public that the portion of highway is closed to travel. Ther e
is no duty to warn or barricade each hazard within the cutoff portion. In thi s xespect, the instructions tendered by the
plaintiff and given by the Court over the objection of the defendant were in conflict with the instructions tendered by the
defendant and given by the Court.
page 46

r pecially true when
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Over the objection of the defendant, the Court instructed
the jury that the plaintiff had a legal right to assume that
the way ahead of him on the cutoff portion of highway was
free and clear. It is respectfully submitted that if the contractor has given adequate warning that the portion of highway is closed to traffic, a person traveling over the same has
no right to assume that it will be safe for travel. On the contrary, one with knowledge that the road has been closed is
on notice that the way ahead may not be open to traffic. This
was particularly true in this case where the plaintiff had
seen an excavation being dug and had no knowledge as to
whether o.r not it was still open. In this r espect, the instructions tend er ed by the plaintiff and given by the Court over
the obj ection of the defendant were in conflict with the inst ructions tender ed by the defendant and given by the Court.
(b ) The Court refused to give proper instructions offered
by the defendant.
Ther efore, the defendant, by counsel, r espectfully moves
the Court to set aside the jury's verdict and order a new
trial.
:McDowall & Wood, Inc.
By Philip M. Sadler
Of Counsel

•

•

•

Filed in the office of the Clerk of the Circuit Court of
w ·yth e County, Virginia This 7th day of June 1968 Teste
J. E. Crockett Clerk By Emily J. Williams Dep. Clerk

•
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This day came again the parties upon the Def endant's
motion to set aside the verdict and enter nnal judgment for
the Defendant o.r, in the alternative, order a new trial, which
motion after argument of counsel the Court overruled; to the
ruling of the Court and denying of said motion the Defendant by counsel excepted, and the Court proceeded to render
judgment upon the jury's verdict.
It is, therefoxe, Adjudged and Ordered that the Plaintiff,
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Maury W. Kilby, do have and recover from the Defendant,
McDowall & Wood, Inc., the sum of Seventy Thousand Dollars ($70,000.00) with interest from October 22, 1968, until
paid, together with the costs of this action, to w.hich action
and ruljng of the Court in entering the judgment on said
jury's verdict the Defendant objected and excepted.
The Defendant then making it known to the Court that
it intends to apply to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas to the judgment
rendered herein, it is Orrlered that execution on said judgment be stayed and suspended for a p eriod of si..'dy (60)
days from this date, conditioned upon the Defendant or someone on its behalf executing bond before the Cle.rk of this
Court in the sum of Five Hundred Dollars ($500.00) with
approved surety conditioned according to law
page 52 ~ within ten (10) days from the date hereof.
Enter, this 31st day of October, 1968.
A. M. Harman, Jr.
Judge
I ask this:
Stuart B. Campbell, Jr.
Counsel for Plaintiff
Seen and excepted to:
Phjjip M. Sadler
Counsel for Defendant

•
page 54
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NOTICE OF APPEAL
AND
ASSIGNMENTS OF ERROR
To the Honorable James E. Crockett, Clerk of the Circuit
Court of Wythe County, Wytheville, Virginia
Comes now :McDowall & Wood, Inc. and pursuant to Rule
5 : 1 ( 4) of the Rules of the Supreme Court of Appeals of
Virginia gives notice of appeal to the Supreme Court of
Appeals of Virginia from the final order heretofore entered
in this action on the 31st day of October, 1968, and assigns
the following errors :
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(1) The Court erxed in refusing to strike the evidence of
the plaintiff and enter summary judgment for the defendant
at the close of the plaintiff's evidence on the grounds that
the plaintiff, as a matter of law, failed to prove by a preponderance of the evidence that the defendant was guilty of
any negligence wJ1ich proximately caused the plaintiff's injuries, and on the further grounds that the plaintiff, by his
O'ivn evidence, convicted himself of contributory negligence
andjor assumption of risk which proximately caused his own
injnries.
(2) The Court erred in r efusing to strike the evidence
of the plaintiff and enter summary judgment for the defendant at the conclusion of all the evidence on the same grounds
as assigned above in Number (1).
(3) The Court erred in giving Instruction No. 1 on the
ground that it did not correctly state the law applicable to
the facts of the case.
page 55 r (4) Th e Court erred in giving Instruction No.
2-A bcca11se this instruction did not correctly
state the law applicable to the facts of the case.
(5) The Court en ed in giving Instruction No. 3 on the
ground that it placed too great a burden on the defendant
in proving its allegation of contributory negligence.
(6) T.he Court erred in giving Instructions Nos. 1 and
2-A which were in conflict with Instructions G-1 and H-1
which correctly stated the law applicable to the case.
(7) The Court er.r ed in refusing to set aside the verdict
of the Jury and enter judgment for the defendant nonabstante-vcridicto on the grotmds that the verdict was contrary to the law and the evidence because the plaintiff, as a
matter of law, failed to prove by a preponderance of the
evidence that the defendant was guilty of any negligence
which proximately cansed the plaintiff's injuries and because
all of the evidence clearly established as a matter of law, that
the plaintiff was guilty of contributory negligence andjor
assumption of the risk which proximately caused his own
injuries.
(8) The Court erred in refusing to set aside the verdict
of the Jury and grant the defendant a new trial on the
grounds that the verdict was contrary to law and the evidence because the Court erred in giving Instructions Numbers
1 and 2-A which did not correctly state the law applicable
to the facts of the case and because these Instructions were
in conflict with Instructions G-1 and H-1 which did correctly
state the law applicable to the case. And further on the
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grounds that the Court erred in giving Instruction No. 3
because it placed too great a burden on the defendant to
prove contributory negligence.
Respectfully,
McDowall & Wood, Inc.
By Counsel
~

Gilmer, Sadler, Ingram, Thomas & Sutherland
Virginia National Bank Building
Pulaski, Virginia
Philip M. Sadler
page 56

Counsel for McDowall & Wood, Inc.

•

•

•

•

•

Filed in the office of the Clerk of the Circuit Court of Wythe
County, Virginia This 5 day of Dec. 1968 Teste J. E. Crockett
Clerk By Emily J. Williams Dep. Clerk
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•
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APPEARANCES:
Stuart B. Campbell, Jr., Esq., Wytheville, Virginia,
and Henry L. Carter, Esq., Wytheville, Virginia,
Counsel for Plaintiff.
Philip M. Sadler, Esq., Pulaski, Virginia, and
Roby K. Sutherland, Esq., Pulaski, Virginia,
Counsel fo1· Defendant.

•
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L. R. McPEAK, having been duly sworn, was examined
and testified as follows:
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L . R. McPeak
DIRECT EXAMINATION
By Mr. Campbell :
Q. Would you state your name, please, sir 1
A. L. R. McPeak.

•
page 4

~

•
Q.
sir?
A.
Q.
A.
Q.
A.

•

•

•

(By Mr. Campbell) And by whom are you employed,

Depar tment of State Police.
And how long have you been with the state policd
I went to work in August 1960.
""Where are you stationed~
Wythe County.
Q. Trooper, were you stationed in Wythe County on July
the lOth, 19671
A. Yes, I was.
Q. Did you go to the scene of an accident east of Fort
Chiswell that morning?
A. Yes, I did.
Q. W11at time did you get t.here?
A. It was approximately 7 :25.
Q. \V11o was there when you got there?
A. "When I arrived there was two people, was Elmo Grubb,
the operator of the wreck truck, and Sergeant Numa
Helsabeck.
Q. Did you take some photographs there 1
A. Yes, I did.
Q. Do you have those with you 7
A. Yes, I do .
Q. May I see them, please 1
page 5

~

•

•

•

•

•

Q. (By Mr. Campbell) Trooper, I'll ask y ou if you will to
step down here in front of the jury. And I'll show you plain-
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L. R . McPeak
tiff's Exhibit No. 1 and I'll ask you to tell the jury what
that is.

•

•

•

•

•

The Witness : This photograph was taken east of where
the accident occurred approximately five hundred feet east
of that location. This was a crossover between the two lanes.
I was standing in what would normally have been the westbound lane of U. S. Route 11. This you see her e is the normal
east-bound lane of Route 11, and this picture is taken facing
what we normally consider south toward the farm
page 6 ~ of Mr . Bowman which would be on the south side of
11.
Q. (By Mr. Campbell) And is this the crossover between
the two lanes'
A. Yes, sir.
Q. The east-bound and west-bound lane 7
A. Yes, it is.
Q. And is this the crossover immediately east of the scene
of the accident 1
A. Yes, it's the first one.

•

•

•

•

Q. (By Mr. Campbell) Now, Trooper, I hand you plaintiff's Exhibit No. 2 and would ask you to t ell what that is,
please.
A. This picture was taken in the same lane as the previous
picture and was taken furthe1· east and was taken with the
camera pointing in the general direction of west. This was
the crossover shown in the previous picture just moved up
the r oad, pointing tl1e camera west, and accident scene is in
this dir ection.
Q. That is looking toward the accident scene toward F ort
Cbiswell. Is tl1at right 1
A. That 's correct.
Q. F.rom slightly east of the crossover 1
A. That's corr ect.
Q. And this is of the west-bound lane of Route
page 7 ~ 1H
A. That is correct.
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L. R. McPeak

•

•

•

•

•

Q. (By Mr. Campbell) Now, Trooper , I hand you plaintiff's Exhibit No. 3, and I will ask you to describe that to the
jury, if you will, please, sir.
A. This is still standing in the west-bound lane of 11 just
east of this crossover with the camera facing west or toward
Wytheville or Fort ·Chiswell. This is the accident scene, this
location here, or there is a ditch across the road here. And
this vehicle is property of the McDowall & vVood construction, I believe. This came in after , as we were taking the
pictures.
Q. That was not ther e when you first got there ?
A. No, sir, as the men started to work they brought this
vehicle in and they backed it up for us to take this picture.
Q. Was there any equipment of McDowall & Wood there
when you there, sir 1
A. In the general scene of the accident, no.
Q. Thank you, sir. Now, let me ask you this. Is that one
of the state police cars there that you see on the
page 8 r extreme right-hand side1
A. Yes, sir, this is Sergeant Helsabeck's car.
Q. Now, Mr. Kilby's car had been removed from the ditch
at this time ~
A. Yes, it had.
Q. Now, this piece of wood that I notice right at the ditch,
do y ou know where that came from or was that ther e when
you got there~
A. "When I arrived this piece of wood was lying in what
would be t he left lane, lying flat on the ground. Ser geant
H elsabeck and I set this up in t his position and took this
picture.
Q. But it was not in the right-hand lane there~
A. No, ther e was nothing in this lane when I started taking
the pictures.
Q. And this is l ooking west 1
A. That is correct.
Q. Towar d ·wytheville. Now, Trooper, I hand you plaintiff's exhibit No. 4 and would you describe that to the jury,
if you will, please?
A. This is basically the same picture as Exhibit No. 3.
It was taken standing just a little bit closer to the ditch. This
is the barricade that we put in posi tion. vVhen I arrived this
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L. R. McPeak
was laying over here and was down flat on the ground. It
wasn't sitting up like this.
page 9 ~ Q. Now, is this dirt or something on that side,
Trooper ?
A. Yes, i t is. It is a pile of dirt and asphalt and rocks and
so fo rth.
Q. And t.his is again looking toward Wytheville 1
A. Yes.
Q. I see two tracks here in the for eground. Do you know
what those were 1
A. No, I do not.
Q. I hand you plaintiff's Exhibit Ko. 5 and I'll ask you to
tell me first what direction that is looking.
A. This is looking east or toward Pulaski County standing on the opposite side of the ditch from the previous pictures we have shown.
Q. Now, I notice a piece of wood ther e in the extreme right
of that photograph. "'W11at was that?
A. This is the barricade that we set up. W e had to go
around and come in on the other side of the ditch, and we put
this up into location, and when we set it up, we pulled it over
on this side of the road.
Q. Now, that's the way it was when you got the.re ?
A. Yes.
Q. And this is the way the ditch appeared when you, when
you got there?
A. Yes.
Q. And this is the direction f r om which Mr.
page 10 ~ Kilby carne. I s t hat right?
A. The car had gone in the ditch and hit the
west bank of it.
Q. And this is the east bank. Is thatA . That is correct.
Q. Is that correct1
A. U11 huh.
Q. I hand you plaintiff's ExJ1ibit No. 7 and will ask you
what that r epresents.
A. This is the same as the previous photograph standing
on the west side of the ditch with the camera facing east,
just shows a little more of the road.
Q. And was that the way it was when you fi.rst got there ?
A. Yes, sir.
Q. And shows this f rame that you later set up sitting over
there. I s tba t right?
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L. R. McPeak
A. That is correct.
Q. And no equipment or anything in that area?
A. There was no vehicles or equipment on theQ. And is this looking in the direction from which Mr.
Kilby came1
A. Yes.
Q. I hand you plaintiff's Exhibit No. 7 and will ask you
what that represents.

•
page 11

•

•

•

•

~

•

•

•

Tl1e Witness: This is the picture of the defendant's vehicle.
This is Txooper Kilby's, the car that was issued to Trooper
Kilby that was pulled out of the hole and tied to the back part
of the truck.

Q. That was Kilby's, the car Kilby was driving1
A. That is correct.
Q. The one that was in the accident.

•

•

•

•

Q. (By :Mr. Campbell) Now, I show you plaintiff's Exhibit
No. 9 and ask you what that is.
A. This is a picture of the interior of the vehicle. It was
taken from the right side taken through the passenger door.
Q. And while we were showing photographs I got this one
misnumbered. I show you plaintiff's Exhibit No. 8 and ask
you what that is, Txooper.
A. This is the picture of the bottom of the ditch. I was
standing on the, the east side of the ditch right on the, right
on the edge of the ditch with the camera pointed down into
the ditch. You see the bottom of the ditch . TJ1is is the asphalt
surface of the road, of the road level on the west
page 12 ~ side of the ditch, and this is the area where the
front of the car hit.
Q. And these things were down in the ditch. Is that righU
A. That is correct.
Q. Would you point out the surface of the road to me again 1
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L . R . McPeak
A. Right here, xight in the top of the photograph.
Q. So this is the bottom of the ditch down here ?
A. That is correct.
Q. The bottom of the photograph. And that shadowy thing
at the top was the surface of the road?
A. That is correct.
Q. Trooper, did you measure the ditch?
A. No, I did not.
Q. And I hand you plaintiff's Exhibits 10 and 11 and will
ask you what those are, if you ·will, please.
A. These are just more pictures of the damage to the
wrecked vehicle, just primarily showing the front end of the
vehicle.
Q. I notice some p eople in this photograph. vVho are they?
That would be in No. 10.
A. The one on the extreme left is Trooper Daniels. The
police officer in the center of the picture is Sergeant
Helsabeck1 and the other gentleman is Elmo Grubb.
Q. And who was the wrecker operator?
page 13 r A. 'l'hat is correct.
Q. Trooper, you may take your seat.
I believe you say you got there shortly after 7 :30.
A. It was approximately 7 :25.
Q. 7 :25?
A. Just prior to 7 :30.
Q. And how long after you got there was it before you took
these photographs ?
A. I started taking them approximately 7:30.
l\1r. Campbell: You may cross examine.
CROSS EXAMINATION
By Mr. Sadler:
Q. Mr. McPeak, you were a member of the state police
when you took these pictures. I s that right ?
A. Yes, sir.
Q. Did you run down there with anyone to the scene?
A. No, I took my car down.
Q. Did y ou have your camera with you, or were you told to
bring it ¥
A. We carry one with us, the ones that have them.
Q. And Sergeant Helsabeck tell you to make pictures?
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L. R. McPeak
A. Yes, he Tequested I make the pictures.
Q. How did you arrive at the ditch there where
page 14 ~ the accident happened 1 I mean where did you
drive your car, where did you park it1
A. Well, when I first arrived on the scene I went to the
crossover just east of the location and turned around and
come back around to the scen e and parked my car on the
north side of the traffic lane that was being used directly
across from the scene.
Q. Uh huh, and walked oved
A. Yes.
Q. So that, and when you got over there, you wall{ed on the,
what1 the west side of the ditch where the car was being
pulled out?
A. That is correct.
Q. That's the first place you arrived 1
A. Yes, sir.
Q. And so you started making the photographs there, pictures of the car as it was pulled out and pictures of the ditch
and so on?
A. Yes, sir.
Q. Is that correct? Can you tell the jury which photographs you made first on these exhibits 1 Or can you recall
which ones?
A. The ones "'vith the car and the wrecker. Now what sequence they were taken in, I don't recall.
Q. But tl1ese showing the carpage 15 r A. I starterl with the car, yes.
Q. And tJ1cn you started, then you next went to
the ditch. Is that correct 1
A. That's correct, yes.
Q. And you took all the photographs there at the scene,
these of the ditch shO\ving tl1e timbers and so on you were
talking about 1
A. Yes, sir.
Q. And this one wher e you put the timber back up?
A. Well, no, we put the timber back up when the car was,
everything was on this side of the ditch, so we left there
with Sergeant Helsabeck, and we come around anci come back
in. And it the meantime is when this piece of construction
equipment moved in there.
Q. So you think you took the pictures from the other side
next. Is that right1
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A. Yes, sir.
Q. Showing the ditch and so on ~
A. Yes, sir.
Q. So that the two photographs her e, that is according to
number, Exhibits 1 and 2 were made last. Is that correct 7
A. They are the last pictures.
Q. The last pictures~
A. Ub huh, yes, sir.
Q. And they we.re made after this piece of equippage 16 ~ men t came in there 1
A. Yes.
Q. All right, sir. Now, let me, let me refer you to Exhibit
No. 2. I believe you testified that that was the scene of old
Route 11 just east of wher e this crossover comes in that you
have testified to. I s that correct ~
A. Yes.
Q. You were familiar with that. You patrol this highway,
do you not, Mr. McPeak ~
A. Yes, sir, I do.
Q. You are familiar with the barricade just east of that
picture, were you not 1
A. Yes, sir.
Q. And for how far east, how far east of where this picture was made is that back behind you, this is Exhibit 2, is
the barricade, approximately¥
A. Well, f rom, from this crossover back to the barricade is
approximately a thousand f eet.
Q. Uh huh.
A. And I was standing something maybe a hundred or a
hundred and flity feet, something in that neighborhood.
Q. And I'll show you a photograph here that we'll identify
later and ask you if this is, thi s photograpJ1 r epresents the
barricade that's located east of where this picture was taken
as youpage 17 r A. Yes, this is on the east end, right at the east
end of the construction zone or at the end of 81.

•

•

•

•

•

Q. (By Mr. Sadler) And this picture you have taken here
of, No. 2 of the crossover, the crossover would be, would it be
in this photograph or not 1
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A. You can barely see it, Mr. Sadler, right just beyond
what appears to be a culvert or something, you can make out
the crossover right there.
Q. Uh huh. All right.
Mr. Sadler: I'd like to introduce this.
The Court: All right, let it be marked as defendant's
Exhibit 1. Is there any objection?
Mr. Campbell : No, sir.

page 18

•

•

•

•

•

•

•

•

•

•

r

Q. (By Mr. Sadler) Do you recognize that as being the
eastern barricade also, Mr. McPeak ?
A. Yes, sir, it appears to be looking from Route 11 after
the intersection with 81 here going out toward John Manuel's.
Q. Now, before this construction started the.re, just so they
jury will understand how it is, the main Interstate 81 is just
east of where this photograph was made, it it noU
A. Yes.
Mr. Sadler: Mark this Exhibit, Defendant's Exhibit 2.
Q. (By Mr. Sadler) So traffic in, going west toward
Wytheville would use 81 if-

•
page 19

r

•

•

•

•

Q. (By Mr. Sadler) I show you this photograph
2 and ask you if you r ecognize that as looking

towards the scene of the accident as you leave 81 or as youA. Yes, sir, this would be nearing the end of the Interstate 81 1ooking west.
Q. And were these, these barricades her e in these photographs and these barrels that's on there at the time this
happened, had these been there 1
A. Yes.

•

•

•

•

•
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Mr. Sadler: West, that's looking west as you come off of
81.

Q. (By Mr. Sadler) Now, Mr. McPeak, I believe you said
that these, it is y our recollection that these barricades, these
signs, and barrels were there and had been in place for a few
days before this happened. I s thatA. Yes.
Q. Uh huh. Let me ask you this, persons traveling west
towards Wytheville on 81, how was the traffic directed according to these photographs 1
page 20 r A. Well, it was channeled into the left lane of the
passing lane on down to the inter section of 11 and
81, then it was transferred over into the east-bound lane of 11
which was closed to only two-way traffic.
Q. Uh huh. I believe formerly before this piece of highway
was cut off during construction, persons leaving 81 went on
to old Route 11 right where this barricade was placed. Is
that correct1
A. (No response.)
Q. I am referring to the barricade here.
A. I didn't quite understand your question, Mr. Sadler.
Q. Before this hjghway was cut off during construction,
persons traveling west on 81 left 81 and went into this portion
of Route 11, did they not '
A. No, sir.
Q. Where did they go 1
A. To, I mean the best that I can make out with this picture, it resembles to me this is Route 11leaving east.
Q. Well, let me r efer you to this one then. I believe this one
is the one, is this not where they ended old Route 11 from 81
prior to this being cut off¥
A. Yes, sir, 81 ended directly into 11. There was no turn
or anything necessitated.
Q. And when west-bound 11 was cut off during constructjon, these barricades wer e put up and traffic dipage 21 ~ verted into single lanes. Is that correct?
A. That is correct.
Q. Do you know wh en that happened 1
A. Offhand, no, sir.
Q. Now, referring you to Exhibit No., Defendant's Exhibit
1, please tell the jury whether or not the.re are any, from the
end of this barricade to the crossover that you have testi-
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tied to, made a photograph, whether any other crossovers
are between these points.

•

•

•

•

•

The Witness: The best of my lmowledge there is only one
crossover between this barricade and the ditch which isQ. Right. And that's this crossover that you took photographs of here 1
A. That is correct, yes, sir.
Q. Uh huh. And you found these barrels ther e when you
took this photograph 1
A. Those barrels wer e in thatQ. In that position 1
A. They were there when I arrived.
Q. And you took this picture last 1
A. Yes.
Q. Do you know of your own knowledge whether the other
end of old Route 11 on the Fort Chiswell end was
page 22 r also barricaded, cut off from traffic 1
A. The traffic was diverted back just, I believe
it was just west of Mr. Armentrout's residence.
Q. That's on down at Mr. Garnett Davis', somewhere down
there1
A. Yes.
Q. So tl1ere was a single lane of traffic going east and
single lane west f.rom that point on till you hit 81 Y
A. That is correct.
Q. Interstate 81 going toward RoanokeY
A. That is correct.
Q. All right, that's all.

REDIRECT EXAMINATION
By Mr. Campbell:
Q. Trooper , just one or two questions. I refer you to
plaintiff's Exhibit 1 showing the barrels. Is that the crossover that when you first got there you pulled into and turned
around and went back up the road 1
A. Yes, I turned at this location.
Q. Before you took any photographs 1
A. That is correct.
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Q. And before any equipment came in 1

A. That is correct.
Q. And were those barrels in that position when
page 23 ~ you first got there 1
A. Yes, they were.
Q. Now, T.r ooper, as you came down you came from headquarters, I assume, did you, or from that direction~
A. I came from my residence in Wytheville.
Q. In Wytheville. As you went down from \iVytheville to the
crossover where you turned at the scene of the accident, did
you pass any of these things that ar e sho·wn in defendant's
Exhibits 1, 2, and 3 ~
A. No, sir, these are on the east end.
Q. They are all east of the scene of the accident, aren't
they1
A. That is correct.
Q. And somebody traveling from Wytheville to the scene,
to the crossover wouldn't see any of these, would they1
A. Would not meet them, no.
Q. That's correct, sir. And in defendant's Exhibit 1, would
you step up .here a minute and just point ont to the jury,
if you will as you did there on the stand to Mr. Sadler, where
this <!rossover is where we're talking about?
A. It is so difficult to sec, may I do it to each individual1
Q. Yes, that would be fine.
A. Okay. In the picture you see a dot which appears to
be a culvert or something, and the crossover is right there.
You will notice a break in the fog-line . Right
page 24 ~ t.here, it is real difficult to see.
You see what appears to be a culvert, you'll see
a break in the fog-line right there. Look here on it, look at
this fog-line on the inside. You'll see a break in it right
near what appears to be a c1.1lvert or something.

•

•

•

•

Q. (By Mr. Campbell) And, Trooper, did I understand you
to say it's approximately two-tenths of a mile from this
barricade shown in defendant's Exl1ibit 1 to the crossover?
A. Yes, sir.
Q. And then I know you have said this but I have forgotten, how many f eet from the crossover up to the ditch 1
A. Approximately five hundred.
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Q. So it would be approximately fifteen hundred feet from
this barricade to the ditch. Is that correct?
A. That is correct.
page 25 r Q. That's all. '11 hanlc you.

RECROSS EXAMINATION
By Mr. Sadler:
Q. Mr. Campbell asked you, Mr. McPeak, about the, before
you get to the crossover, these signs were all east of there so
you wouldn't see these signs and barricades that you have
testified to. Coming east before you get to the barricades,
are there not plenty of signs saying you are merging down
into two lanes of traffic, do not pass, and all this stuff that
are still there today?
A. There are signs on each end.
Q. Right.
A. Of the construction zone.
Q. And there are continuous signs through there, no passing or reduced speed zone, and so on, two-way traffic 1
A. Yes, sir.
Q. All right, sir.

•

•

•

•

Mr. Sadler: Let me ask you one other question, if I might.
The Court : All right, sir.
Q. (By Mr. Sadler) You say you pulled into
page 26 r this crossover and turned and went back toward
Wytheville 1
A. That is correct.
Q. You had no difficulty in doing that, did you 7
A. No, sir.

•
page 27

r

•

•

•

•

ALEX DAVIS, JR. having been duly sworn,
was examined and testified as follows :

DIRECT EXAMINATION
By Mr. Campbell :
Q. You have been sworn, I believe. Would you state your
name, please, sir?
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A. Alex M. Davis.

Q. And where do you

live~

A. In Pearisburg, Virginia.
Q. And do you own property in Wythe County~
A. Yes, I do.
Q. Do you own property in the vicinity of wher e this
accident happened that we are discussing here today1
A. Yes, just east of Fort Chis well.
Q. Mr. Davis, on the morning of J uly lOth, 1967, we.re you
in ·wythe Connty1
A. Yes, I was.
Q. Did you come on the scene of the accident involving
Mr. Kilby1
A. Yes, I passed by and then came to the scene.
Q. Approximately what time was that ~
~\. Appr oximately 6 A. l\f., perhaps a f ew minutes before,
maybe.
Q. What were the weather conditions~
page 28 r A. Extremely foggy. Thi s was just after daylight, but visibility was quite poor, and it was
prior to sunup.
Q. Where had you been 1
A. I had spent the night in the co ttage on my property
which is adjoining the scene of the accident on Reed Creek.
Q. What att.racted your attention, Mr. Davis ~
A. I was inter ested in the construction because it was at
the entrance to my property, an entrance which was not
available to me at that time, so I had entered the highway at
a point two or three tenths miles east of this location of t he
accident . And when arriving at the point where the accident
occurred, I was looking in th at area particularly to see the
construction pxogr ess on the road and the culver t.
Q. And what did you see, Mr . Davjs1
A. I saw the top of a black sedan in the cut that had been
made in pr eparation for a culvert through the pavement in
the old road bed for what had been Route 11. And just on
top of the bank I saw a person whom I first thoug.ht to be a
child, because I couldn't identify from that distance exactly
who it was.
Q. How far away were you, would you say, sid
A. About a hundred f eet. I was on the east-bound lane
open to traffic and looking across to the closed west-bound
lane. It's a hundred feet plus or minus.
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Q. And what did you do when you saw that, sir?
A. I immediately proceeded to the crossover a
few hundred feet beyond the point where I first
saw the car and the man, crossed over to this lane, and then
traveled back west to the point where I then found the man
and the car in the open ditch.
Q. Mr. Davis, I'll hand you plaintiff's Exhibit 1, which is
a photograph, and ask you if that's the crossover that you
went through.
A. Yes, this is viewed from the closed lane side, I believe.
Q. Were, does that photograph represent the crossover as
you saw it when you went there at about 6 in the morning?
A. As nearly as I can recall, it does. It was still foggier
than this photograph represents, and items weren't as easily
visible as you can see here, but that appears to be the condition as I recall.
Q. When you got to the ditch, M:.r. Davis, were there any
barricades or anything erected there at the ditch that y ou
page 29

~

recall ~

A. No, t.here were none.
Q. Was there any construction equipment there?
A. Not on the east side of the ditch.
Q. There was nothing in between the crossover and the
ditch. I s that correct?
A.. There was not.
Q. vVhen you got up to the ditch what did you
page 30 ~ do, sir ?
A. I spoke to Mr. Kilby, w.ho then was at the
top of the cut in the pavement, and asked if that was his car
that was in the ditch and if there were any other occupants,
and upon finding that there were no others and that he was
injured, immediately took him with me back to ·wytheville to
the hospital.
Q. Did you take him to the Wytheville Hospital~
A. Yes, to the hospital just east of Wytheville. Is that
Wytheville Hospital? I believe it is .

•

•

•

•

•

Q. Did you stop anywhere between the scene of the accident
and the hospital ?
A. No, we did not.
Q. Now, did you make any telephone calls to the state
police or did you go to state police headquarters 1
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A. After going to the hospital I did make a telephone call
to Mrs. Kilby, and then stopped at the division headquarters
as I r eturned f.rom the hospital coming east.
Q. About what time would that have been, do
page 31 r you know1
A. Yes, I think it would be 6 :30 to 6 :45, prior
to 7 o'clock, 7 A. M.
Q. And after stopping at state police headquarters, what
did you do, Mr. Davis 1
A. After reporting the incident and also relaying Mr.
Kilby's message that he had left his gun belt, glasses, and
other personal possessions in the car which he wished to have
picked up, I followed Sergeant Holloway, who went to investigate and to r etrieve these articles, and we went to the
scene of the accident.
Q. \iVas anybody there when you got back there, sir ?
A. Not at the scene of the accident itself. By that time
construction workers in the area were reporting to work
and were in the general vicinity, but it was my opinion that
they had not yet discovered the car in the ditch.
Q. How long did you stay there, Mr. Davis'
A. Approximately twenty minutes. Only long enough to see
that the car had been found by Sergeant Holloway and
that, the young companion ·with me assisted in r emoving the
articles they were trying to get from the car.
Q. That was your son 1
A. No, this was a neighbor's son, also a Davis, Roger
Davis, a high school boy, and after that we left immediately
and proceeded to Pearisburg.
Q. Now, I am not exactly clear, Mr. Davis. Did
page 32 r you approach the scene of the accident from the
direction of Fort Chiswell or from the direction
of Pulaski1
A. From the direction of Fort Chiswell. I had entered the
highway at a point nearer Fort Chiswell and was traveling
east toward Pulaski when I saw the accident to my left over
on the west-bound lane, the closed lane.
Q. Now, had you crossed that lane1
A. I don't understand the question, Mr. Campbell.
Q. In getting from your cottageA. Yes.
Q. Had you crossed that lane ~
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A. I had crossed that lane at a point neare.r Fort Chiswell
and crossed to the lane open to two-way traffic.
Q. Uh huh.
A. And proceeded east on the lane open to two-way traffic.
Q. Was ther e a, then there was a crossover just east of the
ditch, the one tl1at you went in when yon went to the scene of
the accident there in front of Mr. Bowman's, approximately '
A. Yes.
Q. Is that right ~ And then was there another crossove.r
between there and Fort Chiswell ~
A. Yes, t here was. I am not sure that it was an actively
used one. Ther e had been a permanent crossover there, but
t.bis was the one that was open for landowners in the area to
use on that side.
page 33

r

Mr. Campbell: You may cross examine.
CROSS EXAMINATION

By Mr. Sutherland :
Q. Mr. Davis, you say you stopped your car in the southbound or the south lane which was carrying both lanes of
traffic ~

A. No, sir, I didn't stop. It was from that point that I
first viewed the accident, but I proceeded immediately without stopping.
Q. You didn't stopA. No, sir.
Q. Actually stop there, you dr ove on up some seYeral hundred ff'et, crossed over and came back down to the cnlve.rtT
A. Yes, that's correct.
Q. And the wrecked automobile. Now, which, after you had
been to the hospital, did you stay there any appreciable
length of time ~
A. I think less than thirty minutes, perhaps fifteen or
twenty minutes at the hospital.
Q. And then you came back to headquarter s. I s that whe.re
you r eported the accident1
A. Yes. Yes, I did not call, I stopped at police headquarters.
Q. You hadn't r eported it by telephone from the hospital ~

page 34

~

A. No, I had not r eported by telephone. I had
only telephoned Mrs. Kilby from the hospital.
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Q. The hospital.
A. Then I drove back to headquarters.
Q. And then you followed Sergeant Holloway or he followed you1
A. It was both. I followed him first and then he missed a
turn and he followed me.
Q. And the two of you then arrived down at the scene at
about the same time 1
A. At the same time.
Q. And when you arrived, there was no one else there
when you came back1
A. Not at t.he scene of the accident.
Q. The wrecker had not arrived at that time 1
A. No, I am sure the wrecker had not been called.
Q. And did the wrecker get there before you left?
A. No one came before I left.
Q. Uh huh. Now, when you drove up to this crossover,
please state whether or not you observed there on the, to
your left, the north side of the lane which was open for traffic,
any number of painted barrels, striped barrels.
A. Yes, I observed as many as two painted barrels, one
of which was approximately the center of the c.rossover, and
the other on one side.
page 35 r Q. And these were the barrels that ar e painted
black and white or white stripes 1
A. Yes, sir.
Q. I show you this, plaintiff's Exhibit No. 1, and will ask
you if the barrels depicted there are of the type of barrel
that you are refe.rring to.
A. Yes, they are the type of barrel.
Q. But when you drove in from the east-bound lane or
the lane that was in use into old 11, the barrels were not in
the positions as depicted on this photograph 1
A. No, I can't say that they were not as depicted. I can
say that I saw as many as two barrels, and I know that I
drove between the barrels without difficulty to r each the
back side.
Q. And to your recollection, one of them was located about
the center of the crossover?
A . I think it could be the one that's shown there.
Q. Uh huh. You think it could have been moved there over
to this side~
A. Or that it could have been at this point.
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Q. Uh huh.
A. V\Thich is not in the center but is not all the way on the
edge either as is this barrel, so this could be the situation
in which I arrived.
Q. A moment ago though I believe you told
page 36 ~ us that one barrel was near the edge and the
other near the center of the crossover 1
A. This is what I meant, near the edge and one nearer
the center than the edge. It could be like that.
Q. And spaced such that you were able to drive through
without having to move it 7
A. Yes, sir.
Q. But perfectly obvious in their location and position 1
A. As far as I could see, they were. Those two barrels
would be obvious.
Q. All right, sir. That's all.

•

•

•

•

•

REDIRECT EXAMINATION
By Mr. Campbell :

•

•

•

•

•

Q. (By Mr. Campbell) T.h e barrel that you were talking
about and Mr. Sutherland was asking you about as being
toward the center of the crossover, would you
page 37 ~ point it out to the jury1
A. Th ere were two barrels her e. I told the
court I could recall only one. It's just that I observed only
one obstacle somewher e near the center. I assume it could
be approximately this loacation.
Q. And it was in approximately that location that you referred to. Is that correct 7
A. Yes, I think there is room enough to drive on this side
or that side.
Q. Righ t. And yon came in between those two, as you r ecall, or do yon lmow1
A. I don't think I would say which side. I could drive on
either and so I just simply drove through.
Q. But to your best recollection, the barrels that you saw
were in the position they are in this photograph. I s that
correct 1
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A. Yes, as far as I can recall, the.re were obstacles and I
could drive through or on the side, and I did so. I suspect
by driving in and out I went on both sides before 1 had made
the trip in and out four times.
Q. Now, Mr. Davis, I'll hand you plaintiff's Exhibit No.
6 and ask you to look at it and see if that looks familiar to
you, sir?
A. Yes, the photograph is familiar, the area in the photogr aph is.
page 38 r Q. Would you show this to the jury1 Now, when
you got there and saw Ur. Kilby and the car in
the ditch, does this fairly accurately r epresent the scene as
you saw it except for the fact that the car was in the ditch?
A. Not entirelv. I thinl{ that some of the earth and even
the boards are added in the pictures from the way I r ecall
seeing it. I thought the road was clean right to the break
with no obstacles, no boards, and no dirt even on this side.
I looked in particular to see how the car had entered and just
saw smooth tracks through a light coat of dust on the pavement without any skid marks. I don't recall any.
Q. It appeared to be r egular hard surface until you got
to the break where the ditch was?
A. Yes, it was.
Q. And no obstacles at all ?
A. None.
Q. Thanl{ you, sir.

page 39
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•
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•
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GARNETT DAVIS having been duly sworn, was examined
and testified as follows :
DIRECT EXA:.\!IINATION
By :M r. Carter:
Q. Mr. Davis, you have been sworn, haven't you 1
A. Yes, sir .
Q. Would you please state your name?
A. Garnett DaYis.
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Q. And do you live at or near Fort Chiswell?
A. Right near Fort Chiswell.
Q. You live right on this construction, do you not, sir1
A. Yes.
Q. Do you sort of keep up with what is going on in the
construction area~
A. No, I am afraid I don't keep up with it.
Q. Well, by that I mean are you aware of what they are
doing out there 1
A. Oh, yes, I live right there in it.
Q. Yes. Do you recall the closing of the westpage 40 r bound lane of U. S. Route 11 ~
A. vVell, I was there when it was closed, yes.
Q. Do you .recall building or digging of a culvert to the
east of your residence and to the east of Fort Chiswell intexsection 1
A. Yes, I suppose you are speaking of the one where the
branch is, the eastern end of this job.
Q. Yes, sir. Now, during the building of this culvert or
the digging of the ditch, did you have occasion to talk to anyone about it, that particular phase of the road construction 1
Did you say anything to anybody 1
A. During the building of this digging of thisQ. Ditch¥
A. Ditch. N 0 1 I passed through the.re, but I didn't talk
to any of them while they were digging about it.
Q. Did you at a later date~
A. Oh, yes, I mentioned it, I think the next day after they
completed digging this ditch across the road there, the old
11, we call it.
Q. Uh huh. And who did you mention it to?
A. Tommy Vaught.
Q. And what did you say to Mr. Vaught ?
A. 'V'ell, we have feeding down by ther e, and I came out,
they had completed the digging the hole and had moved the
dirt, and there wasn't anything ther e and I told
page 41 r Tommy that it was a dangerous hole, or maybe
didn't say, a death trap or something, that h e
ought to put something down there. He says, "I have already
sent some ho.rses down there."
Q. Now, approximately how long before Maury Kilby's accident was this that you spoke to Mr. Vaught7
A. W ell, I'd just, that's a guess, I didn't put anything in
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memory, but I think it was two or three days. It was, I didn't
see him as I came up that afternoon, and the next morning
when I saw him, I mentioned it to him, and he said he had
alr eady sent some horses down there to the ditch.
Q. Now, was the crossover down there open, as you r ecall7
A. Well, that crossover is beyond whe.r e I go in. I would
pass by just immediately beyond this ditch and cut across
an open ditch between the new road and the old 11 and go
in my gate and go down through the field, and I didn't go,
that's maybe fve or six hundred feet farther east, and I
didn't go up there.
Q. Uh huh.
A. At this particular time.
Q. In other words, in your operation you used the crossover to the west of the ditch ~
A. Well, what we used was, tht.y had a middle xoad through
the new road, and when we couldn't go down 11 we went down
that middle road, and then we'd cut across an open ditch
which we could with a tractor or farm machinery,
page 42 r and then go right straight through a gate and on
down the branch to where we, where our work was.
The crossover was farther on east five or six hundred feet,
just a guess, I don't know.
Q. Uh huh. After you spoke to Mr. Vaught, did you have
any occasion to notice whether or not any barricades were
erected by the ditch'
A. No, I never noticed. I just don't lmow whether I was
down there the next day or two or not. I just don't remember.
Q. "\Veil, when you saw the ditch, there was nothing on the
othex side of iU
A. When we came out they had :finished, well, I had seen
them digging, and they had finished and I reckon removed
the dirt, and it was open, and I told Mr.-that's when I
mentioned it to Mr. Vaught putting something down there,
it was a dangerous place, and I don't use it. I am not sure
of the exact term I said there, but anyway he told me that he
already sent some horses, which I understood to mean these
sawhorses that they use to block roads that he was speaking
of, referring to that he had already sent some down there.
Mr. Carter: I have no further questions.
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CROSS EXAMINATION
By Mr. Sadler :
Q. Mr. Davis, your field lies just to the east
page 43 ~ of the, where this culvert was installed, does it
not?
A. Yca.h, it almost joins that culvert in the east.
Q. Border s the branch there at the east1
A. Uh huh.
Q. And your field entrance was how many feet approximatelv7
A. Approximately a couple hundred feet from that culvert.
Q. And you say in going to your entrance to get into you
fi eld, of course, you didn't have to cross this ditch one way or
other or u se this portion of old 11, you went into the east
and came back west a little biU
A. No, we went down 11 till t.l1cy started digging this
ditch, then we shifted over the middle road, the new road,
and go down that, and then we'd cross over. Now and then
we'd go on down the road on the south side and cross over,
but we were hauling np and down there ensilage, and we
used the old road and where the traffic was.
Q. In ot.h er words, you crossed the construction area in
getting to your field ?
A. Yeah, crossed.
Q. There was construction there, but you could get across
to your fi eld 7
A. Well, ther e was an open ditch we could cross with our
tractor and machinery.
Q. I show you that photograph which we'll identify later
and when it was taken and ask youpage 44

~

•

•

•

•

•

(Defendant's Exhibit No. 4 was marked for identification.)
Q. (By Mr. Sadler) I tell you this wa s taken within a
few days aftex this accident happened and ask you to look
at this photograph and tell the jury whether or not this
fairly well r epresents the scene there. That is your field
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over here and the construction that was going on m this
area.
A. Yes, that's the old 11, that's the scene there.
Q. And then to get to your field entrance which is- wher e
would it be located on this¥ If you'd show the jury.
A. ·well, it's he.re between these two telephone poles. I
would t urn down th e north direction there somewhere right
abouth that third pole or close that third pole. I'd turn and
go down the branch.
Q. And you are able, with a tractor or something, you are
able to cross this construction wo.rk }1ere. Is that what y ou
are saying~
page 45 ~ A. \Vell, we would come down this middle lane
where they were working and cross over right
here in front of this gate where they cross ·wi th their machinery, and then it was righ t direct in front of my gate and
I would go on down the branch as they used that road too.
Q. Yes, sir. All right, sir.

•
page 46

r

•

NUMA HELSABECK having been duly sworn,
was examined and testified as follows :
DIRECT EXAMINATION

By Mr. Campbell :
Q. You have been sworn, I believe.
A. Yes, sir.
Q. vVould you state your name, please 1
A. Numa Helsabeck.
Q. And by whom are you employed~
A. Virginia State Police.
Q. And how long have you been with the state police ?
A. A little over tw·enty-nin e year s.
Q. On the lOth of J uly, 1967, were you stationed her e in
Wythe County~
A. Yes.
Q. Sergeant, did you get a report of an accident involving
Mr. Kilby on that mo.rning'
A. Yes, sir.
Q. When did you get the r eport, sir~
A. Approximately 6 :30, A. M.
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Q. And where were you at the time~
A. I was still at home.
Q. And what did you do when youA. I immediately went to the scene.
Q. Approximately what time would it have been
page 47 ~ when you got there¥
A. Approximately 6 :45.
Q. When you got to the scene, who was there 1
A. No one right at that time.
Q. Ther e was no one ther e 1
A. No, sir.
Q. H ow did you find it ~
A. The dispatcher at the state police headquarter s out
her e told me wher e it was.
Q. I see. Did anybody go with you, sir 1
A. No, sir.
Q. Now, when you got to the scene, what did you find 1
A. I found a car issued to Trooper Kilby down in the
culvert that had been dug across Route 11.
Q. Did you make any measurements of that culvert or
ditch 1
A. Just approximately.
Q. All right, sir.
A. lt was full of water and mud and we couldn't get down
in ther e very-it was approximately twenty feet east long,
and about twelve to fif teen feet deep.
Q. You mean it was twenty f eet from one side to the other
of it1
A. Yes.
Q. vVl1ich way did you go to get ther e, Sergeant?
A . I went out on Route 11 from Fort Chiswell
page 48 ~ and turned across the crossover and came back
down the same, back west, if I can speak of it as
east and west.
Q. Yes, we still do, I think. It will be north and south one
of these days. So that y ou turned into the crossover. Is that,
Sergeant, the crossover that is shown in plaintiff's Exhibit
No.H
A. Yes, just east of the ditch.
Q. Ri ght. Did it appear that way to you at the time you
went in it ?
A. Yes, sir.
Q. And then you headed west on the road as shown in defendant's-in plaintiff's Exhibit No.2. Is that correct ¥
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A. (No response.)
Q. That's looking west1
A. Yes.
Q. Now, were there any obstructions or barricades betvreen
the time you left the east-bound lane of Route 11 going through
the crossover up to the ditch 1
A. No, sir.
Q. When you got to the ditch, what did you find, sir1
A. Found the state police car completely down in the ditch.
It had hit the side on the west part of the ditch and the whole
car was down in there.
Q. Were there any marks made by the car prior to its
going in the ditch, sir1
page 49 ~ A. Yes, sir, about approximately forty-three
feet of skid marks. Skid marks left, led up to the
ditch.
Q. Was the road hard surfaced up to the ditch 1
A. Yes, sir. Had some loose dirt on the hard surface, but
it was still, the old black top was there.
Q. Did you see any barricade there at the ditch, SergeanU
A. It was what we refer to as a sawhorse. One end of it
was still up on the road and half of the plant that went from
one side of it to the other was still up on the hard surface
on the left looking west. The other portion of it and the remainder of the plank was down in the ditch, down in the mud.
Q. I show you plaintiff's Exhibit No. 6 with a piece of
lumber lying there. Is that what you are referring to as
what you found on the left?
A. Yes, sir.
Q. And did it appear like that when you got there 1
A. Yes, sir.
Q. Sergeantl how far is it from the crossover to the ditch 1
A. Approximately five hundred f eet.
Q. And how far is it from the Fort Chiswell intersection
to that crossover?
A. Seven tenths of a mile.
Q. Was there any sign, any sign at that crosspage 50 ~ over or as you went back down toward the ditch
that the r oad was closed or anything of that nature 7
A. No, sir .
Q. Now, you say there was n o one there when you got
there?
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A. No, sir.
Q. vV,ho came next that you recall, Sergeant 7
A. I called Trooper McPeak to bring the camera and make
the pictures, and then I called the wrecker to come and get
the car.
Q. There is one photograph, Sergeant, and I believe shows
you in it-is that correct 1
A. Yes, sir.
:Mr. Campbell: Your honor, please, we'd like to introduce
this as plaintiff's Exhibit No. 12.

•

•

•

•

•

Q. (By Mr. Campbell) Now, Sergeant, I'll ask you to step
down here, if you will, please, and-now, what car is thatt
A. T.hat's the car that was involved.
Q. After it had been removed from the ditch 1
page 51 r A. Yes, sir.
Q. Now, where are you standing1 Can youA. The car after it was r emoved from the ditch was heading toward Wytheville. And I am standing (indicating)Q. You are standing on the Wytheville side of the ditch
then'
A. Yes.
Q. Is that right? Now, point out the ditch in that photograph, if you will, please.
A. It's immediately behind the car.
Q. Just take your finger and point there.
A. Right across there (indicating).
Q. This does not show then any of the roadway east of
the ditch, does iU
A. No, sir.
Q. And what's that right along there1
A. That's some of the dirt that, that was on the north
side of the road out toward Fort Chiswell from that point.
Q. I see. That wouldn't have been eastA. No.
Q. Of the ditch at all. All right, sir. Do you know who
those other two men are in the photograph, Sergeant?
A. One of them is Trooper Daniel andMr. Campbell: Wait a minute. Let me borrow-
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The \iVitn ess : And standing by me is Trooper

page 52

r Daniel.

Q. (By Mr. Campbell) Now, these, who are
those, do you know~
A. I don't know the gentlemen. They were some of the construction people.
Q. I see. V\Tere ther e any construction people there when
you got there at all ?
A. No, sir, they we.re working up between there and Fort
Chiswell.
Q. I see.
A. Or they commenced to about that time of day.
Q. \Vas th er e any con struction equipment in the vicinity
of this vehicle, Sergeant ~
A. No, sir, not at the time of the accident.
Q. I'll hand yon- I'll find it here in a minute-defendant's
Exhibit No. 3, which shows the ditch, I believe, and sJ10ws the
piece of lumber set up there in the road and shows a piece of
construction equipment.
A. Yes, sir.
Q. Now, did you set that piece of lumber up in the road 1
A. Yes, sir.
Q. And did that equipment come there after yon ar.rived 1
A. Yes.
Q. It was not ther e at t he time~
A. No, sir. \iVe asked them to move it back temporarily till
we could finish taking the photogTaphs. And
page 53 r th enQ. And this photograph, is looking west. Is
that righU
A. Yes, sir.
Q. And is this a corner of your car over here~
A. Yes, sir.
Q. And y ou come up the road and stopped there 1
A. That's right, yes, sir.
Q. How was the fog at the time that you got there, SergeanU
A. It was ver y dense in spots and rather foggy all the way
down from Wytheville.
Q. Was it foggier than it is indicated in the photograph 1
A. Well, it was rather foggy in the low spots and that
was one of the low spots.
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Q. I believe Trooper McPeak said he took these photographs somewhere between 7:30 and 7 :45, so it had been
approximately an houx after you arrived there then 1
A. Yes, sir.
Q. Was it light when you got down there1
A. Daylight, yes, sir.
Q. Uh huh. Did you have any trouble seeing the car in the
ditch as you came up the road 1
A. Well, I knew where to look. I knew where it was.
Q. You were looking for it1
A. Yes, sir, we couldn't see the, the car was down in the
ditch far enough that you couldn't see it until you
page 54 r got opposite it on the other lane.
Q. When did the wrecker arrive 1
A. I don't know that I can pinpoint the time. It arrived
at approximately thirty, fo rty minutes after I called, after
McPeak got there.
Q. It got there after McPeak got there~
A. (The witness nodded indicating the affirmative.)
Q. Did you direct it any 1
A. It carne in the same way I did, through the crossover.
And we decided to pull it out the other way, so we went back
around and left Route 11 and came across the construction
and one of the big pieces of equipment moved some of the
dirt and rocks and things that we could get in from that
direction.
Q. To pull it out from the west1
A. Yes, sir.
Q. I think I asked you, yes, I did, I am sure, I asked you
if the situation when you went in the crossover was as it is
shown in defendant's-in plaintiff's Exhibit 1, didn't n
A. Yes.
Q. And it was that way?
A. Yes.

hlr. Campbell : You may cross examine.
CROSS EXAMINATION
By Mr. Sadler:
Q. In other words, Sergeant, you are swearing
that one barrel was moved against another when
you went through there that early in the morning1
page 55

r
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A. Yes.
Q. Or did you pay that close attention to it~

A. It was moved over so it wasn't any trouble for me or
the wTecker to get through.
Q. I understand that. You saw the barrels, did you not'
A. Yes, sir.
Q. You think they were there. Mr. Campbell asked you
about any signs that the road was closed. As a matter of
fact, there are signs all along that road that this is two-way
traffic on Route 11 through that area. Isn't that correct'
A. Yes, sir.
Q. And you lrnew the road was closed~ I mean you coulddid you not1
A. I did.
Q. I believe that's all.

page 56
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W. T. HOLLOWAY having been dnly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Carter:
Q. You have been sworn, haven't you ~
A. Yes, sir.
Q. ·would you state your name, sir Y
A. I am Sergeant W. T. Holloway.
Q. And you are with the state police?
A. Yes, sir.
Q. Where arc you stationed 7
A. Stationed in Pulaski.
Q. Were yon in, at state poljcc headquarters rn Wytheville on July 1Oth, the date of this accident?
A. On the date of the accident, yes, sir.
Q. How did you find out about this accident?
A. The dispatcher informed me of it, that it was-yes.
Q. Did you go to the scene of the accident?
A. Yes, sir.
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Q. Approximately what time did you got

page 57

~

A. I am not positive. I would think sometime
between 6 and 7.
Q. Did anybody ride down ther e with you or follow you
down or did you follow anybody there 1
A. Mr. Davis and I went at approximately the same time.
Q. Now, how did you get to the place where the car had
gone into t.h e ditch 1
A. I went east on the section of the highway that was open
and then turned across the median strip and over to the lane
that th e car was on and th en went back west to it.
Q. Did you go through a crossover 7
A. Yes.
Q. Were there any barrels or other obstructions there at
t.hat crossover 1
A. I don't remember what was there. There was nothing to
obstruct my going in that I remember.
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Q. (By Mr. Carter) This is plaintiff's Exhibit 6 that I
show vou. To the best of :rour recollection is that the ditch
in whi.cl1 Mr. Kilby's car was in 1
A. I would certainly think so, yes, sir.
Q. When you came up to the ditch, was ther e a barricade
there at the ditch 1
A. Not any that I r emembe.r seeing, no, sir.
Q. Was there a hard surface up to the ditch 1
A. Yes, sir.
Q. Do you r ecall seeing this piece of wood here1
A. No, sir, I do not.
Q. Now, when you arri ved at the scene of the accident
what did vou do 1
· A. I crawled down into the automobile and atpage 59 ~ tempted to turn th e lights off, and I found Trooper
Kilby's glasses and his service revolver which I
took out and took to Sergeant H elsabeck.
Q. Approximately how long were you there 1
A. I'd say five or ten minutes, probably.
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Q. While you were there, did anybody other than Mr. Davis
come to the scene of the accident?
A. Nobody came there while I was there.
Q. I have no further questions.

CROSS EXAMINATION
By Mr. Sutherland:
Q. Sergeant, you say that the lights were still on on the
vehicle1
A. Yes, sir.
Q. Did you measure the skid marks that you found there7
A. No, sir.
Q. Now, will you explain to the jury this position of the
car in the culvert, in the ditch 1 Did it go in headfirst or sideways 1 Or just describe its location.
A. It was headed west completely filling the ditch. Of
course, the front end was pushed in. The ditch appeared to be
shorter than the car was originally. It went in straight down
or flat, didn't turn.
Q. That is, it didn't go in headfirst, it went
page 60 r more like an elevator 1
A. 'l,hat's w}lat it appeared to to me. Of course,
it hit and compressed the front end.
Q. It hit with enough force to compress the front end and
drop it straight down 1
A. It was completely in the bottom. AndQ. Did it hit the bank on the west side 1
A. Yes, sir.
Q. And you say the ditch was not quite as wide as the car
is long?
A. That would be my estimation, yes, sir.
Q. And tl1e impact drove the front end of the car back and
the whole thing dropped down on a level1 so to speak 1
A. I would describe it as that.
Q. How long is that police car1
A. I don't lmow, I guess sixteen, eighteen feet. I don't
know.
Q. You went ther e with Mr. Alex Davis?
A. Yes sir, he came to headquarters and, while I was there,
and then we went back almost together.
Q. You followed him or he followed you down ther e 1
A. (The witness nodded indicating the affirmative.)
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Q. And then you both left about the same time 1 Or did he
leave before you did~
A. I am not really sure about that, but I think
page 61 r we left about the same time.
Q. All right.

REDIRECT EXAMINATION
By Mr. Carter:
Q. Sergeant, as you came down the road toward the ditch,
how close did you get to it before you saw it1
A. I don't really know, but I think I knew where it was
as I went on across and probably could see it as I was going
around at that point.
Q. That's all.
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ELJ![O A. GRUBB, having been duly sworn, was examined
and testified as follows :
DIRECT EXAMINATION
By Mr. Carter :
Q. You have been sworn, sir, Mr. Grubb1
A. Yes, sir.
Q. Would you please state your name 1
A. Elmo A. Grubb.
Q. And your occupation 1
A. Mechanic and wrecker operator, Peterson Ford.
Q. Mr. Grubb, would you please speak a little
page 63 ~ bit louder so the judge can hear you 7
A. All right.
Q. You can tall{ directly to him, then the entire jury can
under stand you.
On the morning of J uly lOth, did you receive a call for the
wrecker to go to the scene of an accident 1
A. Yes, sir.
Q. And you picked up the wrecker at Peterson Ford 7
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A. Yes, sir.
Q. How did you get down to the scene of the accident ~
A. W ell, I just took the main traveled lane down and got
down near t.he location of where the accident was r eported
to me was and c.rossed over and come right on up, up to the
wreck, where it happened at.
Q. Did you go over to the west-bound lane of old Route

117
A. Yes, sir.
Q. Did you go across to the east of the point where the
wreck had occurred 1
A. Yes, sir.
Q. Do you recall seeing any barrels or obstructions there
at the crossover~
A. The.re was, yes, sir, there was wide on each side. In
other words, there was quite a distance between them, sir .

page 64
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The Witness : I said there was a barrel, one or two on each
side, but there was quite a distance between them.
Q. (By Mr. Carter) How large is this wrecker that you
were operating~
A. It's the width of a dual-wheel truck, dump truck or
something of that nature.
Q. Did you have any difficulty getting through the crossover?
A. Huh ub.
Q. I show you plaintiff's Exhibit 1 which is a picture of
the crossover. Are those barrels the same place as they were
when y ou wereA. Exactly, yes, sir.
Q. Now, as you came across the crossover, what did you
next do 7
A. I stopped a little distance from where the car actually
was. I didn't know where it was and asked Sergeant
Hellsabeck where the car was and then he told me.
Q. Could you-
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A. I couldn't see it.
Q. All right. Now, how far from the ditch were you when
you stopped 1
A. I, neighborhood of seventy feet I'd say, sixty
page 65 r or seventy feet.
Q. Uh huh. \Vas it the ditch that you couldn 't
see or the automobile 1
A. I didn't know that the ditch had been cut out.
Q. Uh huh.
A. And you usually look for a wreck on one of the two
sides of the road, and I didn't see it. And that's the r eason
I asked him where it was at.
Q. Did you, excuse me, let me back up. Approximately
what time did you get down to the scene of the acciden t1
A. Close to 7, close to 7 o'clock.
Q. ·who was thexe when you arrived ~
A. Sergeant H elsabeck was the only one there right at the
time.
Q. Now, I show you plaintiff's Exhibit 6 which is a picture
of the culvert and the road is pointing to the east.
A. Uh huh.
Q. This was takenA. Crossover down by here andQ. Now, was there any barricade at the east end of the
ditch when you arrived there?
A. There wasn't anything there at the time I got there.
Q. You xecallA. Anything visible.
Q. Seeing this board and, or couple of boards
page 66 r here 7
A. I don't remember seeing it. I wasn't really
looking for it. I was just looking for the condition of the car
at that point.
Q. Now, how did you get the car out of the ditch 1
A. vVell, I seen that the car was, of course, tore up on the
f ront end, which was heading west, and a couple of the construction workers had come down there and I mentioned I'd
like to get to the front side of it and pick it up and keep from
damaging the front anymore because I didn't know to what
extent the car was tore up, and so one of them told me I could
go up the road there and cross over and come down beside of
their equipment. He said he would take a grader and smooth
off the road and get him to get it till I could get the car out
without scraping the bottom out.
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Q. You pulled the car out from the west side of the ditch 1
A. That's right, I cr ossed back around.
Q. I show you here plaintiff's Exhibit 11. Is that the car
that you found there at the scene1
A. That's right, uh huh, that's it.
Q. And is that your wrecker?
A. That's our wrecker.
Q. What were the weather conditions when you arrived at
the scene of the accident ?
A. W ell, it was r eal hazy -like, I mean, well, actually looked
foggy right through this lower slope ther e than
page 67 ~ what it was on higher ground coming down that
way, just real hazy-like, I'd say.
Q. Was i t daylight?
A. Just dusk, I meak it wasn't dark and it wasn 't, of course,
bright, just early morning.
Q. I have no other questions.

The Court: Wait just a moment.
CROSS EXAMINATION
By Mr. Sutherland :
Q. Mr. Grubb, wl1en you were called, you were given the
location of the accident and how to get ther e, whoever called
you 1
A . Give a close, they said I'd meet Sergeant H elsabeck
down there.
Q. Uh huh.
A. He would escort me right to wher e it was.
Q. Uh hnh.
A. So his car being over ther e, I knew that it had to be
over there on that place there, so I just circled right on
around and went over witl1in a di stance of where it was at.
I didn't see it. You couldn't see the car from where I was, so
I asked him in or der to know where to turn around in order
to know about how to pick it up.
Q. The point I was making that you, as you
page 68 ~ went down the highway east there in front of the
old Fort Chiswell mansion on a little east of that,
you had no trouble recognizing Sergeant H elsabeck's car
over in the left, the oth er lane over there 1
A. Well, I seen the police car sitting over there.
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Q. Well, you recognized it was a police car?

A.
Q.
A.
Q.
A.

Yes, sir, uh huh.
That was over a hundred or so feet over to your left f
On the west-bound lane.
In the west-bound lane 1
Uh huh.
Q. So then you went on up, turned through theA. Crossover.
Q. Tl1e crossover 1
A. Yes, sir.
Q. You had no trouble seeing the barrels that were sitting
there?
A. They was plenty, yes, sir, there was bar.rels were there,
but there wasQ. And they were perfectly obvious V
A. I sav twice the width of the wr ecker.
Q. And. you coul d get thr ough ther e without any trouble 1
A. Th at's right, sir.
Q. And you turned back around and Sergeant H elsabeck
was standi ng out in the r oad ancl waved to you
page 69 r and you stopped there'
A. I stepped out on the .running board of the
wrecker after I made the turn up there to ask him where it
was.
Q. Yes. And he was there and showed you where it was?
A. That's right, sir.
Q. And then after you determined to, that you wanted to
pull it out hy t.he front instead of the rear , then you took your
unit back up the same road V
A. That's right, I was advised as to h ow I could go up and
CJ' OSS over.
Q. And went out by the same crossover hack to the main
road ?
A. That's right, circled back like I had come.
Q. Used the same crossover back to the main r oad where
the traffic was 1
A. That's right.
Q. And you droYe on back to Fort Chiswell1
A. No, sir.
Q. Or somewhere about the intersection down there?
A. It wasn 't the inte.rsection. It was a rough graded out
road that the construction firm had been using going over
to some of their equipment over there.
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Q. And yon couldn't get your grader through there, your
wTecker through there 1
A. I could have got th e truck throug.h there, but
page 70 r pulling a car which is quite lower on the back, it
would scrape the back end for it would drag and
the guy said he'd g-rade the road down for me so it wouldn't
do any more damage to the car.
Q. And they took a road grad er or piece of equipment
there and grad ed the roarl down to whe.re you could come back
in from the west side. Is that correct 7
A. Yes, sir, they smoothed th e road down.
Q. I r efer you to defendant's Exhibit No. 4 and will ask
you if that area looks familiar to you.
A. Yes, sir, it does.
Q. And thi s shows old 11 from a point east of the culvert
on through lo oking west 1
A. That's right.
Q. That's cornet, isn't it1
A. Yes, sir.
Q. And then about the middl e of the photograph ther e is
what appears to be a barrier or something across the road.
A. Yes, sir, uh huh.
Q. And is that where you found the culvert, that's where
the culvert was 1
A. Yes. sir, that's where the car was do·wn in the hole.
Q. In the culvert there 1
A. Yes, sir.
Q. Then, on west of that some considerable distance is
something. \:vhat does that look like on out h ere?
page 71 r A. This is grader equipment.
Q. Or dirt piled up ther e in the road 1
A. I think it's a piece of equipment there. I am not sure.
It might be dirt in front of it tl1 er e.
Q. Well, is that where they cut the grade so yon could come
through that dirt up there 1
A. Yes. si r. I cut across and kind of come above it and
around through there, around to this side of it herE> and
come back down.
Q. In other won"ls, you went west of that pile of dirt T
A. Just west of it or equipment or whatever it was.
Q. And th en they used some equipment th ere near that pile
of dirt to cut it so you could come clown ther e 1
A. Yes, sir, th ey had a row, a rough row down through

McDowall & Wood, Inc. v. MauryW. IGlby

49

Maut·y W. Kilby
there, and they smoothed it down so I could take the car back
without damaging it any more.
Q. Uh huh . That's all.
REDIRECT EXAMINATION
By Mr. Carter:
Q. Mr. Grubb, there wasn't any barricade ther e when you
got ther e, was there 1
A. No.
Q. Was there any equipment at or aroundA. Not close by on either side of it at that time.
page 72 ~ Q. No further questions .

•

•

•

•

•

MAURY \TV. KILBY, having been duly sworn, was examined
and testified as follows :
DIRECT EXAMINATION
page 73

~

By Mr. Campbell:
Q. Would you state your name, please, sir?
A. :Manry \Vatson Kilby.
Q. And how old a re you ~
A. Fifty-si.x.
Q. And have you been employed by the Virginia State
Police?
A. Yes, sir.
Q. For how long?
A. Twenty-nine years.
Q. On July 9th and lOth, at night fxom Sunday till Monday, 1967, were you on duty with the Virginia State Police1
A. I was, sir.
Q. What time did you report on duty'
A. I reported at 12 midnight on Sunday night.
Q. \Vhat shift were you working at that particularA. I was working from 12 midnight until 8 in the morning,
That would be Monday morning.
Q. And when did you last work prior to this time?
A. I wo.rked that same shift before that.
Q. From midnight Saturday until 8 o'clock Sunday
morning ?
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A. Yes, sir.
Q. Had you had any sleep on Sunday before you went
back to work 1
A. Yes, sir, I slept a full eight-hours sleep.
page 74 ~ Q. Now, Mr. Kilby, for how long prior to that
time had you been working the midnight shift?
Do you know 1
A. This was the fourth, the fourth shift that I had worked.
I believe I started on Thursda? morning.
Q. H ad you had any time off prior to Thursdayt
A. I had two days off prior to that. I worked the day
shift prior to that and then I had two days off and then I
started the nig]1t shif t.
Q. Now, when you r eported at midnight on Sunday, the
ninth, wher e did you go, Mr. Kilby 1
A. Well, I went to, well, I first stopped at the bus terminal
and got a cup of coffee, and then I went f rom ther e to the
headquarters, state police headquarters.
Q. And how long were you there, approximately, or do you
know?
A. I, we make out our weeldy reports, that is, on Sunday
or if you work the midnig}lt shift on Monday nwn1·ing, and I
was ther e till approximately 3 :30.
Q. And then where did you go?
A. And then I, I met another trooper ther e, a trooper from
Smyth County, Trooper Brcan, and he was going, in fact a
fellow came in with a, had a flat tire and asked for help, for
him to take him to where it, he could fix this tire, and he said
that distance was approximately thirteen miles west of
Wytheville. So Trooper Brean took him in his
page 75 r car and, and came toward, said he would take
him and have the car, his tire fixed and take him
back to wher e his car was.
Q. Then, were you to meet Brean again later1
A. And then I was to meet him, we were, we had made arrangements to, to meet and work radar for, at the west end
of the county.
Q. And did you go up to the west end of the county1
A. And I proceeded to the west end of the county to meet
him after he had, thinking that he would, after he had gotten
through with helping this gentleman with his tire.
Q. How fa.r west did you go 1
A. I went to the Smyth County line.
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Q. Do you recall about what time it was that you were up
there?
A. It was in the, in the neighborhood of 4 :30, in that, I
don't exactly, but in that, in that neighborhood of 4 :30.
Q. Then, when you got up to the Smyth County line, what
did you do1
A. I crossed over. They have a, it's a crossover between the
two lanes right at the, near the line there, emergency crossover that we use, and then I, I in coming back, I stopped,
there was several cars on the road that were asleep. At least
we check them to see if they are in trouble or if they are
asleep, if so to move them, to these, these rest areas. There
was a rest area there at Rural Retreat, and I
page 76 ~ checked several cars that, t.hat was parked and
then occupants weTe asleep, and advised them that
they could go to the r est area and sleep if they wished. And
then I went to the r est area. We, to check that, we had been
having trouble at the, these, this rest area for damaging
the property there.
Q. All right. So you checked that and then what did you
do, Mr. IGlby~
A. And then I proceeded back toward ·w ytheville. In the
meantime I did check several cars that was on the road theTe
t.hat had stopped to see if, what their trouble was, if, what
they were doing. Most, and all of them wer e just sleeping at
the time.
Q. Now, as you came back to Wytheville, did you stop at
headquarters again 1
A. No, I didn't stop at headquarter s.
Q. Where did you go 1
A. I, I didn't, I came the bypass and didn't come through
town, and I proceeded on east to, through Fort Chiswell.
Q. Now, approximately what time was this, would you say,
Mr. Kilby1
A. I came by the Howard Johnson Restaurant and they
had opened for business and they open between 5 and 5 :30.
I saw, I could see their lights on, but I didn't, I proceeded on,
on east on Route 11.
page 76-A Q. Now, what were the weather conditions 1
A. The weather conditions, it was foggy, but it
wasn't, was in the valleys, it was considerable fog, but it
wasn't, it wasn't too bad at that time. But as I, as I left
Wytheville going ea st, I ran into fog gradually got worse, and
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as I got to Fort Chiswell, it had gotten very bad. It was a,
it appeared to be a r olling, it seemed to be a rol1 ing f og in
that valley. And my, I noticed it considerable at that time.
Q. Well, what did you do1
A. Well, after I, the fog had gotten very bad. I, I had gotten through t.he Fort Chiswell intersection, and I proceeded
cast thinking that I would, I had no particular reason to go
further due to the fog, so I decided I would come back, I would
come back to vVythevme o.r COlli(' back to Howarrl .Johnson to,
and stop and maybe, and eat breakfast and at that time, I
was going to eat breakfast during that fog.
Q. All right. You were then east of Fort Chiswell intersection. I s that right1
A. Yes, sir.
Q. Approximately where were you when you were going to
turn around and come back?
A. W ell, I , after 1 passed through the intersection, I r ealized it wasn't, it wasn't any place that I could turn around
in that, on that road, so I went to the first crosspage 77 ~ over to come back.
Q. Now, that crossover, wh ere would it be with
reference to Mr. E. G. Bowman's?
A. It was at the entrance of l1is hom e or his farm, whe.re
yon go into h is farm.
Q. And you knew that was a crossover between, from
wlJCre to wJ1er e, Mr. Kilby~
A. That was a crossover hrtwcen the two lanes of road,
the, Route 11 between the two lanes. It was the r egular crossover.
Q. Now, did you turn into that c.rossover?
A. Yes, sir, I turn ed in.
Q. Was there anything there to block your passageV
A. There wasn't anything to block my passage.
Q. Did you see any barricad es or signs or obstructions of
any nature there at that crossover, Mr. Kilby?
A. No, sir.
Q. All Tight. \Vhcn you went into the crossover. what did
you do?
A. I, I procecrled west, thinking to cross back over to come
back, but after I had, I had gone a very short distance, I
r ealized my lights, the visibility was very poor, and my lights
struck this, this pile of dirt, and just as my lights struck this
pile of dirt I realized that, that, that that ditc.h hadn't been
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fllled, that, and I jammed my brakes on in attempt
to stop, but I , I failed to. I was so close on it.
The time, by the time I saw it, I was too close to
stop before getting into the ditch.
Q. "\Vhat speed we.re you traveling, would you say?
A. About twenty miles an hour.
Q. Now, :1\Ir. Kilby, had you seen as you were patrolhng
the road prior to this time, had you seen any work being
done over in that lane of Route 111
A. Yes, sir, I had noticed this, this big shovel with a tall
boom on it that, and it was parked across the, just in front of
this ditch .
Q. Just east of it1
A. Just east of it in, and I had noticed that, that several,
several days prior to that. And to my surprise, I , I, 1 had no
idea that night that, that the vehicle had, the shovel had been
moved and left with an open ditch like tha t.
Q. Did you even know that you were in the vicinity of that
ditch, Mr. Kilby1
A. No, sir.
Q. I hand you plaintiff's Exhihit No. 3 which shows the
west-bound lane of U. S. 11 and the crossover. And I'll get
you to come right here and point out to the jnry, if you will,
please-let's see, let's stand right here and then I think
everybody can see. Now, just point out which
page 79 ~ way-this is looking west-which way you came
into that lane of travel. You take a look at it.
A. Let me look at this-this is the, this is the crossover.
Q. Right.
A. 'l'his is the crossover. I cameQ. ·w ell, now, just turn the photograph around so you can
point out.
A. 1 came here and crossed, crossed over and I, T presume
this is theQ. West-bound lane over there.
A. \Vest, so I crossed over from here going, headed west.
Q. Heading np this way~
A. Up that way, yes, sir.
Q. Now, were there any marks, barriers, or anything at
that point, Mr. Kilby~
A. There wasn't anything. There wasn't anything to give
me any, any warning orQ. All right. You can come back on the stand, if you will.
page 78

~
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What was the first notice or warning that you had of any
danger in the road at all, Mr. Kilby1
A. The first warning was when my, when I got, my lights
hit the dirt on the opposite side of this ditch . The dirt had
been taken out and was on the opposite side from the side I
was on, and as my lights hit that, that dirt, was
page 80 r the only time that I realized that that ditch was
ther e open.
Q. I show you plaintiff's Exhibit No. 6, which is a photograph taken from the ditch looking east, was there any
barricade at all across that ditch on the eastern side, the
side f rom which you were coming ?
A. No, sir, there was not.
Q. Now, M:r. Kilby, when you applied your bxakcs and
were unable to stop, what happened 1
A. My car went across the d·itch into the bank on the
opposite side, just headed, just went right into the bank, and
then dropped down in it, in the ditcJ1, right straight down in
the ditch.
Q. What happened to you?
A. I went forward in the car and the, I was knocked unconscious at the time. And I :first, when I carne to, I was, I
was laying over in the seat, just laying over on the right
side, and water in the floor board. I first saw that, and I ,
I realized that, that it was water in that, in that ditch, and it
teni:fied me so, I was, hardly could, I just realized I had to
get out of there, I didn't know how much, I didn 't lmow how
much water was in ther e. Of course, I was, I had been unconscious, and as I, I un-rny belt, I had the gun belt on, and
I unhooked that and I tried to, to, I was getting deathly sick,
but as I was thinking about trying to get out of there, I was,
I was getting more sick, and I at the time, and I
page 81 ~ began to see if my radio worked, I tried and it
didn't work, to call by radio out of headquarters,
and I tried my, my, my doors were, were jammed, but the
right door, I could roll down the glass in the right door and
also the door was, was partially open, but it was jammed. I
couldn't, I could just, but I don't know exactly just how I did
get out of that door, to the back deck of this car. And I got
out on, out of the car on the back deck and I was getting
more sick all the time, and I realized that I was, I was still
considerably below the ground, the top of the road, and I
backed up against this, this bank was very sharp, the edge
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of the .road came right down to the ditch line was, the hard
surface was right up to the edge of it, and as I, I stood there
and I, I, I got out of there by t.hrowing my leg up like I was
getting on a horse and rolled over in this, rolled over in the
road, and at that time I had no more than rolled over and
gotten, and I was staggering, I was, I realized that I was
passing out at that time. I was getting more sick. And I
glanced up and I saw this h eadlight, these headlights comi ng
right at me. And in fact, as the car came to me, Mr . Davis, I
recognized his voice, I lmew him, and heQ. That was Mr. Alex Davis'
A. Mr. Alex Davis, and }1e called me by name. And he
stated, says, "You are hurt." I said, "I realize it, I wish
you'd take me to the hospital." And he did so.
page 82 ~ Q. Now, befo1·e we go any further, Mr. Kilby,
there is something that I forgot to ask yo u. \Vas
it light or dark o.r what was it as you turned there into the
crossover 1
A. It was, it was dawn. It, it was, the fog was r eal heavy,
but your lightsQ. You l1ad your headlights on 1
A. I had my headlights on, but it, it was, it was I would
say dawn. Your lights penetrated very little through the
fog at that time, at that place, at tha t locaion .

page 86
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CROSS EXAMINATION
By Mr. Sadler :
Q. Mr. Kilby, what were your general duties as a highway
patrolman in \i\Tythe County1
A. Gene.ral duties 1
Q. Generally, yes, sir, what do you do 1
A. I was a trooper.
Q. As a trooper?
A. Yes, sir.
Q. Well, on the night before this accident happened, what
were you doingt What was your, generally what
page 87 ~ were your duties that night?
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A. Patrolling 81.
Q. How far did you usually patrol 811
A. We patrol the county.
Q. From county line to county line1
A. County line to county line.
Q. That would have been fxom Smyth County line to the
Pulaski County line 1
A. That's right, sir.
Q. And that was on Interstate 811
A. Yes, sir, we answered calls off of 81.
Q. Uh huh. But when you weren't on a call, you generally
were patrolling1
A. Yes, sir.
Q. Now, between the, of course, between 81 you were patrolling 11, I suppose.
A. That's right, sir.
Q. And you, going towards Pulaski, you pick up 81 just
beyond where this accident happened.
A. Yes, sir.
Q. Now, if you patrolled on to 81 at the Pulaski County
line, I believe you would, there are two interchanges between
the point where the accident happ ened and Pulaski County
line. Is t.hat correcU
A. There is two ramp bridges.
page 88 r Q. That's what I mean, two places where you
can get off of the interstate and get on and come
back the other way'
A. Yes, sir.
Q. Uh huJ1. And at the Pulaski County line, there's an
emergency crossover, you can cross fxom one lane to the
other1
A. That's right.
Q. So these, what I am getting at, those points of interchange were points in patrolling east you could have gone
to and come back on 81 and 11 and go back to Wytheville that
morning.
A. Yes, sir, I could have. If the weather condition was, I
felt that it was, didn't warrant going to the Pulaski County
line.
Q. Well, you all don't stop patrolling when it gets bad
weather, do you, generallyY
A. No, we don't stop patrolling.
Q. Now, you had patroled through the Fort Chiswell area
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then every day, I suppose, or every night, while you were on
duty and in the daytime when you were on day duty ?
A. W ell, not necessarily every day.
Q. Uh huh.
A. ButQ. Well, y ou were certainly aware that there was construction going on in the Fort Chiswell area and had been for
some time?
page 89 ~ A. Yes, IQ. It was obvious there as you passed along in
daylight that there was construction going on 1
A. Yes, sir.
Q. And, as a matter of fact, old Route 11 from a point this
side of Fort Chiswell toa point beyond Fort Chiswell to 81,
as you hit 81 going towards Pulaski, that part of old Route
11 going west had been taken out of traffic, had it not1
A. It was, it was, the work, the main part of the work was,
was on the, in that area.
Q. Uh huh.
A. West of the, this crossover.
Q. Yeah. But this highway, what I am getting at, old
Route 11 had been cut off from traffic from a point just before you get to 81 going towards Pulaski to a point west of
Fo.rt Chiswell, had it not 1
A. It wasn't cut off from traffic if you go over, if you
could go over on it.
Q. Well, now, was it not barricaded on this end 1
A. Yes, sir, that's a barricade.
Q. Uh huh. And that barricade told people that this road
was closed to traffic, did it not?

page 90
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Q. (By Mr. Sadler) W ell, were these barricades up on this
highway 1 You recognize where this picture was taken, do
you not ?

The Court : Refer to the exhibit number, Mr. Sadler.
Mr. Sadler : Defendant's Exhibit No. 2.
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The Witness : That's the, the east barricade, the main barricade.
Q. (By :Mr. Sadler ) Dl1 huh. And as you approached
that, apporached a barricade, you come off of 81 or old Route
11, do you not1
A. (No r esponse.)
Q. I show you defendant's E xhibit No. 3. This is traveling toward s ·w ytheville on 81. Does this not, picture not
show the way the signs ther e were 1
page 91 ~ A. This isl this is where you come off of 81 ~
Q. Yes, sir.
A. Going in to, to the, the, the beginning of the, of the
construction ?
Q. That's right.
A. Or where the sign is.
Q. That's wl1at I am getting at. And from this point where
these signs are, in going west, you go into a two-lane roacl1
A. That's right, sir.
Q. And that road was marked for traffic in both <.l irections, right ~
A. (No r esponse.)
Q. In other words, traffic went in both directions on that
two lanes~
A. Yes, sir.
Q. And you had signs along that highway, that roadway
saying "two-way traffic," righ t 1
A. No, only an arrow, an ar.row pointing, no signs.
Q. I am talking about when you get on this two-lane road,
do they not have signs "no passing", "two-way traffic" and
these kind of signs on up 1
A. Yes, they have it on down, on down further .
Q. That's wl1at I mean, from a stretch from this end to the
other end which is the other side of Garnett Davis's house.
Is that right ?
page 92 ~ A. Yes, sir.
Q. Where it went to four-lane again 1
A. Yes, sir.
Q. And the other end was marked accordingly, was it not 1
A. Yes, sir.
Q. So that traffic, my question is to your knowledge, traffic had been taken off of old Route 11, that is, the west-bound,
this west-bound portion of what bad been old Route 11, and
diverted into these two lanes 1
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.A. Yes.
Q. From this point that I show you the barricadesA. Uh huh.
Q. To a point beyond Garnett Davis 1
A. That's right, sir.
Q. ·w ere y ou aware of that1
A . Yes, sir.
Q. And that had been done for sometime 1
A. (No r esponse.)
Q. That is, some few days or weeks befo.r eA. Yes.
Q. 'l'his accident happened. And were you not also, Mr.
Kilby, in your patrolling through ther e, were you not also
aware that there was cons truction being done where this
culvert was built, wher e this ditch was m ade ¥
A. I saw the, I saw the, the, the hcaYy, the
page 93 ~ shovel and where the, wJ1er e the ditch was dug,
yes, sir.
Q. You knew they were digg ing a ditch across t here¥
A. I kn ew they had and had left the shovel across that in
front of that and then, and then, then I, the shovel was moved
which indicated that, that I didn't know that it wasn't,
wasn 'tQ. Well, you didn't know.
A. The ditch was open.
Q. At that time. You knew that they had cut a big ditch
across ther e?
A. Yes.
Q. Right ¥
A. Right.
Q. And what you are saying now is that you didn 't know
this morning, you didn't know whether or not the ditch was
still ther e or whet hc.r it wasn'U
A. No.
Q. And that's what you mean. I s that right ?
A. I didn 't h'11ow whether it had been filled orQ. All right. You did not know whether it had or had not,
but you knew it had been opened at one time ¥
A. Yes, sir.
Q. Yon say you saw no, when yon turned through this
crossover, and did you go to the crossove1· Mr. Camphell
showed you there, is that where you wen t off ofpage 94 ~ A. I went through the crossover.

60

Supreme Court of Appeals of Virginia
Maury W. K ilby

Q. Ub huh. "When you went through ther e, you
traveled from ther e over to old Route 11 that had been cut
off from traffic 1
A. Yes, sir.
Q. West-bound. And in traveling over there, you knew
where you were going, did you not1
A. Yes, I knew where.
Q. And then you turned back west on old Route 11. I believe you tell the jury you were going back to Wytheville,
were you t
A. Yes, sir, I was coming back.
Q. Ub huh. I believe you said before that you had not gone
that way before after that road was, that was the first time
you had been over that way1
A. No, I hadn't been over.
Q. In other words, you never had taken that cut-off before1
A. No, sir.
Q. Now7 Mr. Kilby, you don't recall seeing-111r. Campbell
asked you about a barricade. You say the first thing you saw
was a pile of dirt in your headlights. Are you saying that
there wasn't some wooden framing ther e at that ditch 1 Or
are you saying you didn't see it that morning '
A. If it was any there, I didn't see it.
Q. All right. Well, I show youA. I didn't see anything that was in front of it.
page 95 ~ Q. I show you Exhibit No. 6, this is plaintiff's
exhibit, and show you, some pieces of timber are
lying here. Do you recall seeing anything like that1
A. No, sir.
Q. This is plaintiff's Exhibit 8, I believe was taken down
in the ditch, according to Trooper McPeak, shows a, timbers
down in the ditch were your car came from. Do you recall
seeing them 1
A. No, I don't know anything about that.
Q. Uh huh. So if there was some timbers across there, you
didn't see them that morning, you saw the dirt :firsU
A. That was all I saw was that dirt.
Q. Now, you say when you turned off of the traveled way
there and decided to cross over to what had been the old
Route 111 you saw no obstructions or nothing there. I s it
not true that there were some barrels there that, with markings on them 1
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A. I, I didn't see anything there.
Q. Uh huh.
A. It could have been the barrels m the, in the, along,
right along the edge of the .road.
Q. Uh huh.
A. But there wasn 't anything to stop me or to indicateQ. I don't mean anything you had to run over. I am not
talking about that. But it has been testified that
page 96 ~ these barrels, they are white and black striped,
you have seen these barrels before?
A. Yes.
Q. Plenty of times?
A. Oh, yes.
Q. They were along different places in the construction?
A. Yes, sir.
Q. So you had seen them '
A. Yes, sir, I had seen them along the side, along the edge
there.
Q. You just don't r ecall seeing them that morning ?
A. ·which was just piled, the two together on each side.
Q. Uh huh. I say you don't recall seeing any that morning?
A. No.
Q. At this point. But you had seen them there before and
seen them at other places before?
A. Right.

page 97

•

•

•

•

•

•

•

•

•

•

r
REDffiECT EXAMINATION

By Mr. Campbell:
Q. Mr. Kilby, I show you plaintiff's Exhibit 1. On previous times when you had been patrolling, had ther e been
barrels at that particular c.rossoved
A. Yes, sir, along the, along the edge.
Q. And had they been in the middle here '
A . No.
Q. On other occasions?
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A.
Q.
A.
Q.
al17
A.
Q.

X o. it ·was not.
I am not talking about the time you turned in.
I h ad, I have n ever noticed any barrels across ther e.
I see. You had never noticed anything ther e before at

No, huh uh.
And when y ou t urned in that crossovex and started
down the road, was ther e anytl1inp; to indicate to
page 98 ~ you any danger at all on the r oad, Mr. Kilby1
A . T.her e wasn't anything.
Q. That's all, thank you.
RECROSS EXAMINATION
By Mr. Sadler:
Q. Mr. Kilby, Mr. Campbell asked you whether or not there
wa s anything there. You kn ew that ditch was open 1
A. No, I didn 't know it was open.
Q. You lmew that road was closed to traffic and had not
l.Jeen xeopened to traffic 1
A . No, ther e wasn't, if you, th e crossover was still ther e,
the road was. was not torn up in any way.
Q. I under stand that. But you lm ew that that road was
closed to traffic'
A. Just because the big, ther e were big signs on each end,
wasn't any indication but t hat it was so closed.
Q. You mean that you are telling this jury that that road
was open to traffic 1
A. Not to r egular t r affi c, but I am taU{ing about turning
arotmd to come, to cut back.
Q. Well, you know that when the state highway department
takes a road out of traffic, i t 's not f or public u se for, not for
traffic, don't you 1
A. It had been public use there. Mr. Dm·is
p age 99 ~ used it, 'Mr. Elmo or Alex Davis u sed it.
Q. W ell, they haYe testified. I didn't hear them
say they had been using it as a public road .
A. Yes, si r.
Q. All right, sir. Let me ask you again, and I want to
make s nre you nnderstand, you said you knew there waR a
ditch cut across there'
A. I knew that it had been cut across there.
Q. That's right. And when you decided to use th at road,
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you said you didn't lmow whether it was closed or still open.
A. I said that I, I, the equipment was moved, and I p r esumed that the ditch was closed.
Q. You told me before, let me ask you again, that you
didn't know whether it had been closed or not. Ri ght ~
A. The ditch ?
Q. Yes, sir.
A. No, I didn't, I didn't, I didn't lmow it was cl osed.
Q. Or you didn't know whethe.r it was open or closed 1
A. No.

•
page 110
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Mr. Sadler : We have a motion we want to
make, your honor.

(Thereupon, court and counsel retired to chambers and
the following proceedings were had in chambers out of the
presence of the jury.)
Mr. Sutherland: If the conrt plf•ase, the clcfcndant by
counsel .r espectfully moves the cour t to strike the evidence of
the plaintiff and enter summa ry judg-rnr nt for the defenclant
on the following grounds : first, that t.here has been no showing of any negli gence whatever on the part of th<' defendant.
the plaintiff's own evidence showing that the roadway in
question at t he scene of the occurrence hacl l)('cn r emoved
from travel and that all traffic had been trans[e1·ed to the
sonth lane or w}wt was o.riginally the cast-bound lane, and
that all warning signs had been posted and that this knowledge was open and obvious to everyone and to particularlny
the plaintiff who admits lmowleclge that this segment of the
old 11 hacl been r emo,·cd from traffic: secondly, that the
plaintiff by his own admission aclmowleclges the fact that he
knew this segment of the roadway had been removed fr om
travel, that construction was underway, that he had actual
lmowleclgc of the construction of the cnlver t, the opening of
the ditch f or the culvert, had seen it, and had eyen seen the
equipment present at that particular location,
page 111 r and that any travel on that portion of the highway after knowledge to the plaintiff, admitted
knowledge would make him guilty of contributory negligence
as a matter of law. Ther e is n o factual situation at issue,
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and then it becomes wholly a question of a matter of law,
and there has been notl1ing, no showing by the plaintiff of
any failure on the part of the defendant to post adequate
warnings at either end of the project. The plaintiff further
admits knowledge of the existence at the particular crossover in question of painted barrels which he admitted
were-
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I am going to overrule the motion at this point. And 1 expect you gentlemen will want to show your exceptions.
Mr. Sutherland: Yes, sir.
page 121
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DOUGLAS vV. McDOvVALL, having been duly sworn, was
examined and testified as follows:
DIRECT EXAMINATI ON
By Mr. Sadler:
Q. I believe you have been sworn, Mr. McDowall.
A. Yes, sir.
Q. State your full name, please, for the purpose of the
record .
A. Douglas \¥. McDowall.
Q. Where do you live 1
A. Roanoke.
Q. What is your position with McDowall and Wood Construction Company1
A. P resident.
Q. I believe your company is engaged in a highway
project in the Fort Chiswell area up in Wythe County.
A. Yes, sir .
Q. Do you recall when you started the project, about
when?
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A. Oh, it was early '67, about March, late February or
early March of '67.
page 122 ~ Q. Performing a highway contract, generally
what are you guided by in your work ?
A. Well, we have a book of specifications that is pretty
explicit as to what our procedures in various things are and
within the contract itself there is a set of special provisions
which are generally additions to or c.h anges to these specifications.
Q. "When you, this project that you are on now, I suppose
it's obvious that it entailed the different diversions of traffic
during construction. I s that correcU
A. Yes, sir.
Q. Since it was, since it entailed letting traffic still flow
on Route 11.
A. Very definitely.
Q. Under whose direction or with whose perm1ss10n did
you divert traffic in one direction or another, or do you divert traffic in one direction or another 1
A. Well, we have to ask the highway department and the
highway department has a traffic or safety engineer in each
district.
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Q. (By Mr . Sadler) Was it necessary under your contract
for you to divert traffic from the west-bound portion of Route
11 at any time 1 If s o, what portion ?
A. Well, generally, the west-bound lane had this culvert
in question to be constructed and this actually wa s an addition to an existing culvert. In addition, some
page 124 r thou sand feet or so west of this culvert excavation we actually removed a goodly portion of
materials f r om the existing west-bound lane. Now, tl1is, if
my memory is right, some thirty thou sand cubic yards of
material that we had to r emove.
This work was in progress at the tin1e the culver t excavation was made. On down f urth er the west-bound lane in the
vicinity of the bridges which will carry Route 52 over Route
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81, that lane actually was completely eliminated by the appr oach :fields to the new bridges and variou s pipelines all
up and down the lin e, so we did interrupt the west-bound lane
in several places. And this, of course, was necessar y to the
construction, pxoper construction of the thing.
Q. W ell, where was this normally west-bound lane traffic,
where was it diverted to 1
A. It was ch verted to completely or at the time of this
the Fort Chiswell interchange to the end of tl1e job where 81
ties onto U. S.Q. And what barricades or warning signs were put up to
let th e public know that thi s portion, the west-bouncl portion, was closed to traffic and diverted to the east-bound 1
A. If you approached it from the west going east. the.re
wer e signs on the existing east-bound lane wh ich indicated,
it said there wa:s mer ging traffic ah0ad, two-way
page 125 ~ traffic ahead, there were the striped barrels nsed
to put the traffic over , keep the east-bound lane of
traffic in the right lane which is the east lane, and then the
west-bound lane was actually diver ted at that point. Ancl if
you were headed west, from the east terminus, the west-hound
traffic was diverted in a similar manner with barrels to the
left lane or the inside lane of their, the 81 lane, west-bonnd
lane, and then ther e were lar ge warning signs, speed limit
signs, reduce speed, and so forth. Anrl also, of course, ther e
were the large arrows, keep left, anrl these barricacles did
have lights on tl1em. Anrl this extended som e, to the hest of
my lmowledge, some thousand or fifteen hunched f0et from t he
beginning of the job to actnally indi cate that thi s was happening.
Q. \VJlat about OnCe ~TOll l1it this twO-Way traffic, the 0aStbonnd lane, were there any signs on it as you traveled along?
A. There were signs along it indicating there was twoway traffic, there were no passing, the highway department
had made a special effort ancl painted a double yellow line
in that lane, which was not there proYionsly. And, of cou rse,
that indicates that you cannot pass. There was a twentyfive mile speed limit signs all up and down tl1e road. and
wJ1erever we had an existing crossover, there had been put
some barrels, three barrels generally, in the
page 126 } crossover to indicate that that crossovex was
closed.
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Q. Now, these barrels that you used, describe those,
please, sir.
A. W ell, they are normal fifty-five gallon drums that are
painted black and white. It's a reft ectorized white, I think.
They are supplied to u s by the highway department and
witl1in the limits of the pr oject it is our responsibi lity to keep
them up, I mean maintained and so fo.rth.
Q. Arc they considered stanclnrcl eq uipmen t for warning
to traffic direction and diversion of traffic1
A. Insofar as 1lmow, yes, sir, it's used state-wide.
Q. Now, you have heard Trooper Kilby testify tl1at he
turned from the east-bound lane through a crossover up near
the eastern end of the terminus of the project. Would you
describe this crossover , why it was left there, and l1ow it \vas
marked1
A. Well, the cr ossover, of course, was there for use of the
public when the road existed as R oute 11. I might explain
R oute 11 as exists now is not a limited access Toad. When
we build the interstate standarcls, we call them limited access, that is to say, you cannot cross from one lane to
another. So the crossovers were used for that purpose at
that time. Now, we had not torn up that crossover hecanse
our grading operations on the new west-bound lane which
lies between the two existing lanes ther e now, onr
page 127 r grading operations hadn't reached that point.
W e use the crossover ourself to get to this culvert, and this was a very special project. It had a special
designation on it, and a rather difficult one, so we left the
crossoYer in place to usc for our own equipment and men and
so forth. It was marked with tl1ese barrels, as I indicated.
The barrels we.re meant merely as markers, and we did not,
we could move them so our equipment could move back and
forth, and then, of course, we could and would put them
back.
Q. I s it true that you did move them f rom time to time in
moving equipment in and out1
A. Yes, sir, we did move them from time to time.
Q. I show you a photogr aph her e that was taken sometime
after the accident happened. It shows this particular crossover and shows three bar.rels in place. Are these the type
barrels that were used there1
A. Yes, sir.
Q. Is this about the position that you tried to keep these
barrels in 1
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A. That's right, sir.
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(Defendant's Exhibit No. 5 was marked for identification
and filed.)

Q. (By :Mr. Sadler) Mr. McDowall, do you xemember the
date that the traffic was diverted and cut off from this westbound porition of old Route 11 1
A. I am not exactly sure, hnt I think it was somewhere
around June the 26th or 28th. It was some ten days or more
prior to the date of this accident.
Q. Do you recall when the construction was started on
opening the ditch 1
A. Well, it was very shortly afterwards. The highway department ,had insisted that we remain or leave that road in a
four-lane state, so to speak, as long as possible, so when we
reached the point we had to build the culvert, we had to
close the traffic off, and so, therefore, we did start excavation
on it very shortly afterwards. And, of course, we did also
start this excavation I spoke about over in xemoving the
hillside or actually it was a big bump in old west-bound lane
of the road, existing Route 11.
Q. You mean leveled it ofH
A. Yes.
page 129 ~ Q. Yon said that was some kind of special
project. Wh at did you mean 1
A. Well, when we refer to box-culvert, of course, t.his is a
reinforced concrete drainage structure. If on our plans they
have a "B" number, that is, th ey'll be marked "R6ll" o.r some
such designation, we are to know that this will be paid for
as a special item, that is, it won't be lumped in with all th e
other box-culverts and type and what not. This one was that
because, as I said, it was actually, we had four different designs on this one culvert, and it was a very difficult thing.
It's r eally from a design standpoint that it was special.
Q. Now, down at the culvert itself, what was the date of,
from the date of this or on the date of this accident, what
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was the condition of the roadway there as you recall? Did
you go there that morning yourselH
A. I went there after I received notice of the accident, and
this was 10 o'clock or so by the time I got there. The roadway
was a bare pavement on the east side of the ditch or the
culver t, and this was for a r eason, because the department
of highways had instructed us to only take out as much
pavement as was needed to actually in stall the culvert. And
in r eality, this was, was done, and when the road is finish ed,
this particular pi ece of pavement which we a re calling old
west-bound 11 will become a service road, and
page 130 ~ that old pavement wm still exist there. We will, of
course, have patched the hole where the culvert
goes in so the condition of the road it was clear pavement. We
had removed most of the material excavated from the hole because we had to maintain t.his pavement. If we tear up pavement, we have to pay for it if we are not, if it is not in our
contract, so, of course, we take care of jt.
Q. Was there any timbers or anything at the time this accident happened and before that had any timbers or anything been placed across that 1
A. Yes, I have, I cannot speak from my personalQ. Well, we better not say that.
A. Observation.
Q. All right. Now, these barricades that you have t estified
to and these barrels that you have testified to at crossovers
and, I suppose, ther e are other barrels along, I know one
picture shows them as you come off of 81 and merge, how
long have you been in the contracting business 1
A. Well, our firm has been in the business since about
1936. I have been in it since 1949 with a little bit of Air
Force experience in between, about a period of twenty years.
Q. Arc you familiar with roadway construction generally
with other contractors as well as yourself?
A. Yes, sir, I think so.
page 131 ~ Q. Could you tell the jnry whether or not the
u se of barrels that you described and the diversion of traffic and the signs used, whether or not those are
standard in the trade or contracting trade1
A. Yes, sir, I think this is very standard and it, in my
opinion, the signs and barricades used on this job have been
well maintained and actually very good shape. vVe think
that the traffic flow has been handled very nicely, and from
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all we can see from previous jobs and all, it looks like it has
been done properly.
Q. You have had difficulty there at Fort Chiswell with
your traffic, have you not?
A. Oh, yes, it hasn't been an easy joh to do by any means,
but it is, we have been able to handle the traffic. It has been
a very difficult job from all aspects.
Q. And is it normal and customary for contractors to leave
these crossovers in the way this one was left1
A. Yes, I think so. You just normally don't tear up any
more pavement, and I am talking about existing pavement,
than you have to because literally you are c.reating more and
more open ground that gets wet. If we can keep it covered up
until we actually have to work in ther e, we find this job to be
considerably easier . We just don't r emove this pavement until
the time comes for us to actually do it.
Q. In connection with the opening of the ditch
page 132 r and the, what you did there with this project,
was this in accordance with the state plans and
specifications?
A. Yes, sir.
Mr. Sadler: Your witness.
CROSS

EXAMINATIO~

By Mr. Campbell:
Q. Mr. McDowall, I did understand you correctly to say
that within the limits of the project, that's between the barricade at one end and the barricade at the other, it was your
duty to maintain other safety precautions and warnings.
I s that correct 1
A. Yes, sir.
Q. And this crossover that we are talking about was within the limits of the project?
A. Yes, sir.
Q. Now, I'll hand you defendant's Exhibit 5 and ask you to
step down here before the jury, if you will, please.
(The witness stood before the jury.)
That will be fine, thank you, sir. Now, this a photograph
of the east-bound lane of 11 and I assume looking east, is it
not'
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A. Yes, sir.
Q. And this is the crossover that we have been talking
about her e all day. I s that correct '
page 133 ~ A. Yes, sir.
Q. And that is the way you are supposed to
maintain it with three barrels across it so that nobody could
go through, isn 't it ~
A. This is the normal way that you would maintain it, yes,
sir.
Q. Yes, sir . And the purpose for doing that is to keep
people from going over there, isn't it?
A. Yes, sir.
Q. And that's the reason you do iU
A.. Yes, sir.
Q. You may resum e the stand.
· Now, Mr. McDowall, you, of course, don't know what condition that crossover was in at the time of the accident do
you~

A. No, sir.
Q. But you do know t.hat if somebody went ac.ross that
crossover and got into the west-bound Jane of 11, that it was
clear pavement all the way to the ditch, don't you'
A. Yes, sir.
Q. And that there was no warning at all that the ditch
was tJ1 ere ~
A. No, sir, not to my exact knowledge.
Q. Well, there wasn't any when you got up there at 10
o'clock the next morning, was there?
page 134 ~ A. I r eally couldn't say, sir. We were working
in that area at that time.
Q. That's all, thank you, sir .
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NORMAN E . HOOD, having been duly swo.rn, was examined and testified as follows :
DIRECT EXAMINATION
By Mr. Sadler :
Q. State your f ull name, Mr. Hood.
A. Norman E . Hood.
Q. Where do you live 1
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A. Bristol, Virginia.
Q. And what is your profession or occupation 1
A. I am district traffic enginee.r for the Virginia Department of Highways.
Q. You work in the-what area do you serve in that
capacity1
A. I handle the Bristol District which takes all the
counties from Wythe County west to Cumberland Gap.
Q. So that any Wythe County projects or highway matters in your division would come under your supervision 1
A. Yes, sir.
page 135 ~ Q. Are you familiar with a project at Fort
Chiswell that McDowall and Wood has a contract
to perform ?
A. Yes, sir.
Q. Please state, if you recall, when the west-bound portion
of Route 11, that is, Route 11 used to be four-lane divided or
two-lane, four-lane divided 1
A. Yes, sir.
Q. Do you recall when the west-bound portion was closed
to traffic and traffic diverted 1
A. I cannot give you the exact date, sir, but I believe that
is on reco.rd in our official files.
Q. When a contractor does this, does he have to get permission of the state to do so 1
A. That's correct, sir.
Q. And then this was done with the permission of the state
highway departm ent ~
A. Yes, sir.
Q. Do you r ecall for what purpose this was done ?
A. To construct this west-bound lane, to construct it to
interstate standards.
Q. Then when traffic is dive.rted like, and the west-bound
lane closed, is it under your supervision then that the traffic
is diverted as far as any warning or the safety features is
concerned?
A. The Department of Highways is r esponpage 136 ~ sible for placing signs at the termini of the project only, and any signing on the interior of the
project is the r esponsibility of the contractor.
Q. Be that as it may, the Department of Highways still
maintains inspection on this, within the project, do they not ~
A. That is correct, sir.
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Q. Are you aware or is the plan submitted to you by the
contractors where his plans are for warnings and so on
within the projecH
A. Not directly to me. That is usually handled by the inspector on the project.
Q. But you all have certain standardsA. Yes, sir.
Q. That the inspector requires?
A. Yes, sir.
Q. Are you familiar with striped barr els that seem to be
in evidence here that they were u sed on this project? I show
you a picture here showing three of them.
A. Yes, sir.
Q. Please state to the jury and the judge whether or not
these barrels are considered standard equipment by the highway department.
A. Yes, sir, they are contained in our manual of Uniform
Traffic Control Devices.
page 137 ~ Q. And what is the, for what pur pose are they
used and approved or used 1
A. We use those for delineating traffic when we move it on
construction projects, and also they are u sed for barricades.
Q. By diverting traffic, you mean people are not supposed
to go wher e those barrels tell you not to ?
A. Yes, sir.
Mr. Campbell: Your honor pleaseThe Court: I su stain the objection. H e said delineate, not
dive.rt, Mr. Sadler.
Q. (By Mr. Sadler) Well, what do you mean by delineate,
Mr. Hood?
A. Delineates the outline, the path through with traffic
may take.
Q. And only that path 1 is that cor rect?
A. That is correct, sir.
Q. Are you per sonally familiar with this pr ojecU
A. Yes, sir.
Q. Were you familiar with it before Mr. Kilby had his
accident out there?
A. Yes, sir, I make trips through there, not regularly, but
often times that I am called on to go through this area, and
I always check through there when I go through.
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Q. Assuming that Mr. McDowall had testified
:in the construction he left this crossover
her e that's :in the picture that went from, one
time went from old east-bound Route 11 lanes to west-bound
and vice versa, left it there, he says for construction purposes and so on, and that he tried to, testified that h e maintained these barrels or tried to maintain them :in this position, und er the safe ty r egulations of the highway department
would that have been a normal standard procedure for a contractor ?

page 138

r that

The Court: Just a moment. Now, I think we have an objection. Let's get it on the r ecord. Mr . Hood, don't answer until
the objection has been made and ruled on.
The ·witness : Yes, sir.
Mr. Campbell : Your hono.r please, the question Mr. Sadler
has asked the witness, we think, is a question that the jury
should determine as to whether the safeguards wer e adequate or not.
The Conrt: It's a compound question. I am going to sustain the objection.
Mr . Sadler : We object to that and except to the court's
ruling. We think the standards of the tradeThe Conrt: Yes, sir, but you have got a compound question .
Mr. Sadler : All right.
Q. (By Mr. Sadler) Mr . Hood, you are fa-

page 139

r miliar, are you, with the standards of highway

safety as applied by the contractors, highway
contractors in building highways ?
A. Yes, sir.
Q. Is the use of these striped barrels at a crossove.r such
as this one is that standard in the trade'
A. Yes, sir.
Q. From a safety standard ?
A. Yes, sir.
Q. I s it normal for a contractor to leave pavement m
crossovers and so on during construction 1
A. Yes, to gain access to the project.
Q. That's all.
Mr. Sadler: Your witness.
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CROSS EXAMINATION
By Mr. Campbell:
Q. Mr. Hood, I wanted to make sure I got your definition
of delineate, when the barrels are used as you said to delineate traffic patterns.
A. Yes, sir.
Q. That you said it is to outline the path through which
traffic might go 1
A. No, sir, I didn't say that. Possibly I did say it, but it
doesn't mean through which they might go. Delineate means
to show the path that the traffic may take. Fo.r instance, reference might be made to a detour pattern on the
page 140 r interstate which delineates the path that they
follow.
Q. All right. And as you come off of Interstate 81, there
were lots of white barrels along to indicate that you should
move over to the, move like thi s (indicating), and that's what
you mean by delineating, isn 't it?
A. Yes, sir.
Q. Now, y ou also said they were used for barricades. Is
that correct1
A. Yes, sir.
Q. And may I have Exhibit No. 51 please, defendant's
Exhibit No. 51
In this photograph I show you, are tJ1e barrels uses as a
barricade there 1
A. In my opinion, yes.
Q. All right, sir. And that's because it is almost impossible
for anybody to get between them, isn't it ¥
A. Yes, sir.
Q. But if you have barrels widely separated with plenty
of .room in between them, they are not a barricade, are they,
sid

A. I would say no.
Q. Thank you, sir. That's all.
REDIRECT EXAMINATION
By Mr. Sadler :
Q. If they are widely separated altl10ugh it
is not a barricade, would that mean that traffic
should not go between them?
page 141

r
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A. When used as a barricade, normally they are put there
so that nothing can pass between them.
Q. All right. Wb.en they are used as delineation, how are
they spaced 1
A. They are usually spaced fifty to one hundred fifty feet
apart.
Q. Well, when you see them, let me ask you this, whenever
you see barrels as a delineation, it tells you the direction
to go?
A. That's correct, sir.
Q. And when you see them in a barricade form, it tells you
you are not supposed to go that direction 1
A. Yes, sir.
Q. I s that correcU All right, sir.
Mr. Campbell: That's all, thank you.
The Court: Wait just a moment. Let's let him have Exhibit
1. I want him to interpret tl1at for me, plaintiff's Exhibit 1.
Mr. Campbell: I hand you plaintiff's Exhibit 1. His honor
bas a question, sir.
The Court: I just wondered what that would mean to you
as, riding- clown the highway.
page 142 r The Witness: This is not a barricade, sir.
The Court: Well, is it a traffic delineation 1
The Witness: My opinion is that it is a barricade that
someone has moved the center barrel out of the way so that
something could pass through.
The Court: But you'd have to be an expert to know that,
wouldn't you?
The Witn ess: I'd have to agree with your honor.
The Court: All right. Thank you very much, Mr. Hood .
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FRA~TK JAMES OVERSTREET, having been duly sworn,
was examin ed and testified as follows :

DIRECT EXAMINATION
By Mr. Sutherland:
Q. Please state your name and place of residence.
A. Frank James Overstreet, Lynchburgh, Virpage 143 r ginia.
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Q. Speak out to the judge and jury there,
please, Mr. Over street. By whom are you employed '
A. McDowall and Wood Construction Company.
Q. And by whom were you employed last July the 9th or
lOth ?
A. McDowall and Wood Construction Company.
Q. Please state whether or not you were working on the
job at Fort Chiswell.
A. Yes, I was working on the job at Fort Chjswell.
Q. W11at was your capacity on that joM
A. I am a concrete foreman for the company.
Q. Were you familiar with the location of the culvert that
was being put in there near the big brick house at Fort Chiswell ?
A. Yes, sir, I am very familiar with all of it.
Q. Do you recall what day of the week it was that Trooper
Kilby had his accident?
A. On Monday morning.
Q. Monday mo.r ning1
A. Yes, sir.
Q. Did you have occasion to be in the vicinity of the place
where Mr. IG.lby had his accident on the day before the accident Y
A. Yes, sir, I always come back clown on Sunday afternoon
and check barricades, and I h ave some pumps nmning and I
have to look after those so that I will be prepage 144 ~ par ed t o work on Monday morning.
Q. Had you been to Lynchburg 7
A. Yes, sir, went to Lynchburg on Friday night and back
on Sunday afternoon.
Q. And what time on Sunday afternoon did you r eturn
from Lynchburg toA. Four o'clock, ncar four, I wouldn't say exactly. I would
say it was around four o'clock.
Q. You mean that's the time y ou left Lynchburg1
A. No, that's the time I got to Fort -Ghiswell.
Q. That's t.he time you got to Fort Chjswell ?
A. Yes, uh hull.
Q. When you got to F ort Chiswell, what inspection, if any,
did you make 1
A. Checked to see if the signs and barrels wer e in place
on the crossove.r , and we had a plywood barricade across the
road just prior to going into this bole, in the box.
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Q. Now, as you, you say that was about 4 o'clock Sunday
afternoon 1
A. Yes, sir.
Q. Do you remember tl1e weather conditions at that time1
A. No, I don't. I wouldn't say that I did.
Q. Now, I show you here defendant's Exhibit No. 5 and
will ask you if that represents the crossover you are malting
reference to.
page 145 ~ A. Yes, sir, yes, sir, that is.
Q. And at 4 o'clock on Sunday afternoon, July
the 9th, were the painted barrels in the position shown in
that ph otograph~
A. Yes, sir .
Q. Or approximately that position ~
A. Approximately that position, yes, sir.
Q. Now, I'll show you plaintiff's Exhibit No.1 which shows
three barrels at perhaps the same crossover. Were the barrels in that position on Sunday afternoon ~
A. No, sir.
Q. When you came by~
A. No, sir.
Q. Now, you 1·ejered to a barricade.

Juror: Let me see that first one, I couldn't see it the way
you we.re holding it.
Mr. Sutherland : Yes, sir.
Q. (By Mr. Sutherland) At the culvert, what type of barricade was at the culvert on Sunday afternoon Y
A. Two by fours and a plywood barricade.
Q. A lri.nd of a horse 1
A. Yes, it was nailed together, it was a horse affair with
plywood nailed across it.
Q. And app.roximately how high Y
A. I would say four to five foot.
page 146 } Q. And in what position or at what distance
from the culvert was that pl)"voo<l barricade
er ected Y
A. Just guessing I'd say it would be thirty foot back from
the culvert.
Q. That would be east of the culvert~
A. Yes, sir.
Q. Were you at the scene following the accident?
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A. Yes, sir, I was there coming to work the next morning
at 6:30.
Q. Did you find any timbers or plywood there that, out of
which that barricade had been mad e~
A. Yes, some was laying on the bank, but the majority was
in the hole und er the car, when they pulled the car out, it
floated to the top.
Q. I show you plaintiff's Exhibit No. 4 and ask you if the
timber in that photograph resembles the timber?
A. Yes, sir, it does.
Q. Of which the barricade is made~
A. Her e is part of it along here.
Q. You see part of it on that toad 1
A. Yes, sir, ri ght back here.
Q. All right, sir.
:Mr. Sutherland : Cross examine.
CROSS EXAMINATION
page 147

r By Mr. Campbell:

Q. You are Mr. Frank James Overstreet?
A. Yes, sir.
Q. And you are a concrete foreman for McDowall & Wood 1
A. Yes, sir.
Q. And your address is Route 1, Evington, Virginia 1
A. Yes, sir.
Q. And you got to the scene of the accident some thirty
minutes after it happened 1
A. Well, that was 6 :30, I don't know when the accident happened.
Q. All right, sir. Now, would you describe this barricade,
Mr. Overstreet, as a foot wide piece of plyboard nailed all
the way across the road and braced with 2 x 6's ~
A. I would say it was not, a foot or less, yes, it wasn't
any wider .
Q. And nailed all the way ac.ross the road 1
A. Yes, absolutely.
Q. And braced by 2 x 6's 1
A. Right-or timbers, I couldn't say exactly 2 x 6. It could
have been 2 x 4.
Q. Well, if shortly after the accident you said that it was
2 x 6's, that ·would be about right, would it, sir 1
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A. Yes, 2 x 6's.
Q. Now, Mr. Overstreet, did you say also
page 148 ~ shortly after the accident that these barrels
we.re in t.he same place on Monday morning when
you saw them as you had seen them Sunday afternoon 1
A. I did not look at the barrels Monday morning.
Q. You positive about that?
A. I am positive.
Q. You don't r ecall 1
A. I went by the barrels and walked across the median
to the wreck.
Q. All right. You went right by them Monday morning
and they didn't appear that they had been tampered with
to you, did t}1ey?
A. No, sir.
Q. Looked like they had been on Sunday afternoon, didn't
they ?
A. They hadn't been tampered with Sunday afternoon.
Q. That's all, sir, that's all.
REDIRECT EXAMINATION
By Mr. Sutherland:
Q. Now you said they hadn't been tampered with Sunday
afternoon.
A. That's right.
Q. I understood you to, when Mr. Campbell interrupted
you, what dirl you say about Monday morning?
page 149 ~ A. I said Monday morning they didn't appear
to be tampered with.
Q. Did you pass by them, you say?
A. I passed by them.
Q. Going to work 1
A. Yes, I did. I had to pass right by them.
Q. But when you went to the scene of the accident you
wall{ed across?
A. That's right.
Q. You didn't go between them Monday morning, you didn't
wall\: by these barrels 1
A. I, no, I went across the median strip.
Q. All right.

•

•

•

•

•
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CARL HERLEY HARMON, having been duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Sadler :
Q. Wbat is your full name 1
A. Carl Herley Harmon.
Q. Wbere do you live 1
A. Route 1, Max Meadows.
Q. That's in Wythe County1
page 150 r A. Yes.
Q. For whom do you work1
A. Virginia Department of Highways, inspector.
Q. How long have you worked for them 1
A. About seven years.
Q. Wbat is your position with them 1
A. Highway construction inspector.
Q. And what are your duties 1
A. More or less to inspect and materials and workman·
ship.
Q. You stay with the contractor on the project at all

timesT
A. Most of the time.
Q. Uh huh. Please state whether or not you are inspector
on the project at Fort Chiswell that McDowall & Wood has
with the highway department.
A. That's right.
Q. And have you been the inspector on that job since it
was started 1
A. Yes, sir.
Q. You were inspector on the job then when they closed
off the west-bound lane of Route 11 in connection with some
construction on iU
A. Yes, sir.
Q. Would yon, do you recall the date that was closed?
A. June tl1e 26tl1, '67.
page 151 r Q. Uh huh. Do you r ecall when they started
digging this culvert ditch, tearing up that pavement and digging across there, about when that happened ?
A. I have a note here, began excavation on 6 and 30 of
'67.
Q. The 30th day of June 1
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A. Yes, sir.
Q. And I believe this accident it's in evidence h ere happened on the lOth of July. Do you recall when it did happen'
A. Th e lOth of July.
Q. Yeah. Now, when they closed off this west-bound lane,
Mr. Harmon , McDowall & Wood, Mr. McDowall bas testified
that he got from the state certain barrels, black and white
barrels to place at certajn places along the project. I s that
~orrect?

A. That's .rjgl1t, that's correct.
Q. And he bas testified that he placed three on this crossover that Mr. Kilby, Mr. Kjlby has testified he came through
a crossover from what was old Route 11 to the east-bound
Route 11, this crossover here, which goes from the eastbound present being used going back over to old Route 11,
and he has testified that he maintained two barrels there
of this type and desc.ribed that he attempted to maintain
them in this position. From your own observation, is this
correct?
page 152 ~ A. That's correct.
Q. Now, you are familiar with the practices,
are you, Mr. Harmon, on highway contractors and the department of safety concerning construction and highway safety during construction 1
A. Yes, sir.
Q. Please state to the jury whether or not the u se of
barrels in this manner at the crossover such as this is standard procedure (indicating defendant's Exhibit 5) .
A. I l1ave always seen them used.
Q. And accepted in the trade a s the A. Yes.
Q. From your observation from the time this was cut off
which was June 26th, till July the lOth, when Mr. Kilby was
injured, from your observation were these barrels maintained
in this position 1
A. I can recall no time that I seen them otherwise.
Q. Uh .huh. Now, did you in spect and go back and f orth
from time to time 1
A. Yeah.
Q. Now, this is an Exhibit 1, plaintiff's Exhibit 1 that,
in evidence here. This picture was taken after the accident
happened that morning and the banels were in this position. Did you ever see them in that position while Me Dowall
& vVood was maintaining them there1
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page 153

~

A. No, sir, I never remember seeing them like
that.
Q. That's all.

CROSS EXAMINATION
By Mr. Campbell:
Q. Mr. Harmon, the contractor is r esponsible for maintaining barricades and other things within the pxoject, is
he not?
A. Yes, sir.
Q. You had nothing to do with that ~
A. Well, I make suggestions along if I see something that
need to be done.
Q. But your principal job is to make sure they are building the road in accordance with specifications 1
A. Yes, sir.
Q. That's your job, isn't it1
A. Yes, sir.
Q. And you are not checking safety devices, are you 1
That's not your main r esponsibility?
A. No, sir.
Q. Now, you don't know what the situation was the.re on
morning of J uly the lOth, do you ~
A. No, sir, I don't.
Q. Wer e you ther eA. It was on up in the day sometime before I
page 154 ~ was at the location.
Q. Long after the whole investigation had been
made and the car r emoved and everything else, I assume.
Is that right 7
A. Yes, sir.
Q. And Mr. Harmon, the purpose of those barrels is to
make a barricade, isn 't it1
A. Yes, sir, or to advise them that they are not to enter.
Q. Well, now, let's hold on a minute. How does a black and
white barrel with no sign on it sitting anywhere advise anybody not to enter unless it is blocking their way1
A. Well, I think if I'd see any, anything blocked that way,
l'dQ. Yes, if you saw it blocked.
A. Know right off.
Q. If you saw it blocked. But you see plenty of barrels all
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up and down through construction projects that ar en't blocking things, don't you Y
A. \Vhen there is one or more in line, I'd say they ar e
always for a purpose.
Q. And sometimes the purpose is to direct traffic though,
isn't it, not to block it?
A. It's to block them over.
Q. Yes, sir. Now, they ar e really there for blocking if they
are going to block, isn't that right, to make it impossible for
anybody to get between them without causing
page 155 ~ considerable difficulty ? Now, that's the truth,
isn't it1
A. I'd say it would be difficult to get through the barrels.
Q. If they are properly placed Y
A. That's right, yes, sir.
Q. That's all.
REDIRECT EXAMINATION
By Mr. Sadler:
Q. Mr. Harmon, :Mr. Campbell wouldn't let you :finish. H e
asked you about your responsibility for safety. I think you
said that you would call anything to the contractor's attention
that you saw. Is that true Y
A. That's right.
Q. You feel that is your obligation, do you not Y
A. Yes, sir.
Q. And if you had seen barrels or these barrels not maintained there at any time, you would have called it to their
attention Y
A. I sure would have, yes, sir.
Q. And you say you never saw such an occasion Y
A. No.
Q. How about, were you down where this ditch was being
cut acr oss Y Do you lmow whether or not the contractor had
put up a light barricade across the.reY
page 156 ~ A. I am sure he had.
Q. Which side was it on Y
A. It was on the east side.
Q. East side?
A. Yes, s ir .
Q. That's toward Pulaski side?
A. Yes, sir.
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Q. Did you inspect it to see the size of it or anythingT
Or can you tell the jury anything about how far back from the
ditch it was, how high it wis, or that sort of thing?
A. No, sir,I didn't inspect it. I see it was there.
Q. Uh huh.
A. It was part of it left there afte.r the accident.
Q. It was there before the accidenH
A. Yes. sir.
Q. And the pieces were there after the accident?
A. Yes, sir.
Q. All righ t, sir.
RECROSS EXAMINATION
By Mr. Campbell:
Q. \Vhen did you see it, Mr. Harmon 1
A. The best of my knowledge it was there on Friday afternoon when I was leaving the project.
Q. Friday afternoon, July the 7th'
page 157 ~ A. Be about the 7th, yes, sir.
Q. Did you go over there and look at it?
A. No, sir.
Q. Do you know whether it had any lights or reflectors on
it or anything?
A. To the best of my knowledge I don't think it did.
Q. Anything so it could be seen at nighttime at all?
A. Might part of it had maybe the yellow paint.
Q. You don't know though, do you 1
A. I couldn't say for sure .

•
page 158

~

•

•

•

•

DIRECT EXAMINATION

By Mr. Sadler :
Q. State your full name, Mr. Atkins.
A. George Mitton Atkins.
Q. I believe you work for the highway department.
A. That's correct.
Q. What position 1
A. Resident engineer.
Q. What county are you resident engineer fod
A. Wythe and Grayson County.
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Q. As resident engineer, do you or do you not have some
responsibility over the Fort Cbiswell project that McDowall &
Wood, the highway they are building there for the stateY
A_. Yes, I am the, I have the responsibility of local resident
engmeer.
Q. Do the inspectors for the construction projects come
under your supervision 1
A. Yes, sir.
Q. As :Mr. Harmon just testified. H ow long have you
worked for the state highway departmenH
A. About, between forty and forty-one years.
Q. I guess it's needless to say that and ask you if you are
familiar with the standards used by the highway construction people as approved by the state concerning safety devices, warning signals, and barricades, and tJ1ings of that
s ort ~

page 159

~

A. Yes, sir.
Q. What is the-Mr. McDowall has testified
that the crossover ther e that Trooper Kilby testified he went
through on that morning, he has testified that his contractor
attempted to maintain three barrels across as a barricade
with the white and black stripes. Now, please state whether
or not that is in accordance with the general practices and
standards of the trade.
A. Yes, sir, that's acceptable.
Q. Is it also acceptable that you leave crossovers intact,
that is, paved, or do you dig them all up when you divert
traffic from them 1
A. No, it's not necessary that they dig th em all up. It's
not required in the specifications.
Q. Mr. McDowall has also testified that in digging this
excavation that he, it was his responsibility to dig it, not to
take any more pavement than was necessary to put this culvert in because this pavement was going to be used in the
service road and he'd have to pay for any unnecessar y he
dug up. I s th at correct ?
A. That's true.
Q. V.,Ter e you on this project f r equently between the time
the traffic was diverted up until Txooper Kilby was injured'
A. I wouldn't say fr equently. I have all the primary, secondary, interstate roads in two counties, and I
page 160 ~ don't get over them fr equently.
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Q. When you go over on a project you mostly
confer with the supervisor, the inspector?
A. That's right, the head inspector is Mr. Harmon.
Q. Uh huh.

Mr. Sadler : Your witness.
CROSS EXAMINATION
By Mr. Campbell:
Q. Mr. Atkins, as an expert on accepted standards for
blocking traffic, I present you plaintiff's Exhibit No. 1 and ask
you to look at that and ask you if that's what you would consider a barricade.
A. No, sir.
Q. Nothing to keep traffic from going through there at all,
is there?
A. I wouldn't consider that a barricade.
Q. Thank you, sir.
Mr. Sadler: Let me, are you through t
Mr. Campbell: Yes, sir.
REDIRECT EXAMINATION
By Mr. Sadler :
Q. When you are maintaining this sort of a barricade,
Mr. Atkins, y ou have testified what is standard
page 161 r practice and so on. Is it required or is standard
practice by any contr actors to maintain a watchman at night or anything on these barrels 1
A. It isn't required in the specifications.
Q. Uh huh, all .right, sir .

page 162
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Mr. Sadler : Now, we have concluded all the evidence in
the case, the defendant by counsel renews its motion to set
to strike the evidence of the plaintiff and interrupt summary
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judgment for the defendant on the ground that under all
the evidence of the case there has been no showing of negligence on the part of the defendant. The warnings erected
and barricades, it is undisputed that these wer e standard in
the trade and suitable for the purpose used, and that the
contractor is not an insuror of the safety of per sons who go
upon cut-off portions of the highway and not insurors that
barricades placed within the project or warning signs placed
within the project will at all times be maintained therein,
that it only has to use r easonable care to see that they are.
Evidence in this case is that the barrels at the crossover
used by the plaintiff wer e in proper place at
page 163 ~ 5 :30 on Sunday afternoon when inspected by the
contractor. The accident happened before working
hours on Monday morning, and if the barrels had been moved,
this is not a circumstance that the contractor could reasonably have prevented.
On the other ground that the plaintiff by his own evidence
admitted that he knew the highway was cut off f rom travel
and with that knowledge h e was, he consciously chose to use
this cut-off portion of highway, and he assumed the rjsk of
any defects in the highway caused by the construction and,
ther efore, as a matter of law, it was, ther efore, as a matter
of law, he assumed the risk and was guilty of contributory
negligence.
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So I'll overrule the motion for the time being at least.
Now, do you all(Discussion off the r ecord.)
Mr. Sadler: We except to the court's ruling .

page 189
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Mr. Sadler: If it please the Court, counsel for the defen-
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dant would move the Court to set aside this verdict and enter
:final verdict for the defendant on the ground that it is
contrary to the law and the evidence, on the grounds previously assigned, and on the gTounds that the plaintiff by
his own evidence convicted himself of contributory negligence
and assumption of risk as a matter of law.
We feel that this verdict is contrary to the law and the
evidence.
The Court: Any further grounds that you want to assign?
Mr. Sadler: Well, I think certainly the amount of the verdict itself shows that the jury disregarded the Court's Instructions and also on the ground that the Court gave improper instructions and refused to give proper
page 190 ~ instructions tendered by the defendant.
The Court: Well, gentlemen, in view of the importance of the case to both sides, I am going to suggest that
we have the record transcribed, and I'll allow ten days in
which to assign any further grounds that you might desire
to assign.
When the record is received I'll ask for a memorandum of
authority from the moving party, the defendant, and give
the plaintiff time to respond. I'll rule on the motion at that
time.

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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