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AMENDED MOTION FOR JUDGMENT

TO THE HONORABLE JUDGES OF THE COURT AFORESAID:

The plaintiff, Dixie K. Davies, respectfully represents unto
the Court as follows:

1. State Farm Mutual Automobile Insurance Company is a
foreign corporation organized to transact business in the State of
irginia and maintains offices in the State of Virginia for that

urpose.

2. Government Employees Insurance Company is a foreign
corporation organized to transact business in the State of Virginig
and maintains offices in the State of Virginia for that purpose.

3. That the plaintiff was involved in an automobile accident
in the City of Portsmouth, Virginia, on Aﬁgust 2, 1974, with another

ehicle driven by Patricia Ann Turner, who at said place and time
as an insured under an automobile liability insurance policy with
State Farm Mutual Automobile Insurance Company which said policy
provisions required the defendant, State Farm Mutual Automobile
Insurance Company, to pay and satisfy the judgment the plaintiff
NING. FERReLL [ISubsequently obtained against Patricia Ann Turner.

UCRRK X .
v8 AN UNBELLORS
AT Law 4. That at the same place and time of the accident the

SMOUTH. VIRGINIA

33704 plaintiff was an insured under an automobile liability insurance |.

policy, bearing number 598-92-14, with Government Emplojees Insurarce
Company. |

5. The plaintiff instituted an action against Patricia Ann

..“Turner in the Circuit Court of the City of Portsmouth, Virginia,

5énd caused a copy of said motion for judgment to be served upon

Government Employees Insurance Company in accordance with the

provisions of Section 38.1-381, Code of Virginia, as amended.



ERRELL

awsons|State Farm Mutual Automobile Insurance Company, is legally obligated

VIRGINIA

6. Judgment was rendered in favor of the plaintirr, vixie n.
Davies, against Patricia Ann Turner on August 6, 1979, in the sum
of Ten Thousand Seven Hundred Twenty Five and no/100 ($10,725.00)
Dollars.

7. That the plaintiff is entitled to interest on said
judgment and her court costs thereby incurred.

8. That the plaintiff, Dixie K. Davies, is the owner of the
judgment aforesaid and that no part of the judgment has been paid
and same remains unsatisfied.

9. That under the terms and conditions of the insurance

policy the defendant, Government Employees Insurance Company, issued

the plaintiff the defendant agreed, as is mandated by Section 38.1-

381, Code of Virginia, to pay the plaintiff all sums she shall be

legally entitled to recover as damages from the owner or operator 9f

an uninsured motor vehicle and that all necessary steps were taken

to make Government Employees Insurance Company a party to the afore-

mentioned suit. ‘
10. That the plaintiff has been advised tﬁat»the defendant,

State Farm Mutual Automobile Insuranée Company, disclaims coverage

under its aforementioned policy on the vehicle driven by Patricia

Ann Turner at the time of the accident due to her noncobperation

in defense of the law suit and will not pay the plaintiff's judgmen

11. That as the insurer of Patricia Ann Turner the defendant,

to satisfy the plaintiff's judgment against Patricia Ann Turmner.

¥




NING. FERRELL
ORHBESK

¥8 AND COUNSELLORS
avaw

: |
12. That if the Court should determine that Patricia Ann Turner

was not insured at the time of her accident with the plaintiff, thln
the defendant, Government Employees Insurance Company, under the
terms of the uninsured motorist provision of its policy with the
plaintiff, is legally obligated to satisfy the plaintiff's judgment
against Patricia Ann Turner.
13. That there is due and owing from State Farm Mutual Automgbil
Insurance Company or Government Employees Insurance Company to the
plaintiff the sum of Ten Thousand Seven Hundred Twenty Five and
no/100 ($10,725.00) Dollars, the amount of the judgment.
WHEREFORE, the plaintiff prays that judgment be rendered agaigst
the defendant, State Farm Mutual Automobile Insurance Company, or
the defendant, Government Employees Insurance Company, as the Court
may determine their liability, in the sum of Ten Thousand Seven
Hundred Twenty Five and no/100 ($10,725.00) Dollars, together with
interest from August 6, 1979, until paid and her costs in this

behalf expended.

Carroll O. Ferrell, p.q.
Manning and Ferrell, Attorneys
820 Citizens Trust Building
Portsmouth, VA 23704

I certify that I mailed true copiés of the foregoing to John
G. Crandley, counsel for State Farm Mutual Automobile Insurance
Company and to Alan Rashkind, counsel for Government Employees

Insurance Company, this 29th day 9§7Iebruary, 1980.

Pl -
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Interrogatory No. 29 of Interrogatories Propounded by
defendant Government Employees Insurance Company to
defendant State Farm Mutual Automobile Insurance Company,
filed March 28, 1980 , and State Farm Mutual Automobile
Insurance Company's Answer thereto, filed June 9, 1980
Interrogatory:
29. Did any agents or employees or attorneys of State

Farm ever determine from Patricia Ann Turner whether she
admitted fault for the automobile accident of August 2,
1974, either at the scene or at any time subsequently,
including during the course of investigation or preparation
for trial, and if the answer to this Interrogatory is in the
affirmative, please state for each such determination:

(a) The date.

(b) The parties present when the determination
was made.

(c) The means of the determination.

(d) Whether any such record, memorandum, recording

or other documentation of such determination was made.

Answer:

29. No.



ORDER OF STIPULATION

Upon joint motion of counsel for all parties, it is hereby
ORDERED that the following stipulations be filed as exhibits
in this action and shall be controlling upon the decision
of this Court herein:

1. It is stipulated that the plaintiff, Dixie K. Davies,
was the operator of an automobile and was involved in an automo-
bile accident in the City of Portsmouth, Virginia, with an
automobile operated by Patricia Ann Turner, on August‘?, 197%;&?’

2. It is stipulated that plaintiff was inju'red <fn s.aid Q
accident, made claim against Patricia Ann Turner, and ultimately
filed suit against Patricia Ann Turner, in the Circuit Court
of the City of Portsmouth, Virginia, on August 2, 1976.

3, It is stipulated that at the time of the accident,
the automobile operated by fatricia Ann Turner was insured
under a Virginia automobile 1iability insurance policy issued
by State Farm Mutual Automobile Insurance Company and under
the definition of persons insured in said policy, Patricia

Ann Turner was an insured, being the spouse of the owner of

said automobile.
' OFFICES

| 4. It is stipulated that at the time of the accident,
the automobile operated by the plaintiff was insured under
a Virginia automobile liability insurance policy issued by
Government Employees Insurance Company and under the definition

of persons insured in said policy, the plaintiff was an insured,

being the spouse of the owner of said automobile.

- N B .
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IEACH, VA,

5. It is stipulated that under-ihe terms of the said
policy issued by State Farm Mutual Automobile Insurance Company,
under "Conditions'" in said policy, Patricia Ann Turner was
obligated and required to ". . . cooperate with the company

and to . . . attend hearings and trials and assist in securing
and giving evidence and obtaining the attendance of witnesses

.".

6. It is stipulated that Patricia Ann Turner duly reported
the accident to State Farm Mutual Automobile Insurance Company
and State Farm promptly and fully investigated the accident.
Following the filing of suit by plaintiff, Patricia Ann Turner
reported to State Farm that she had been served with suit
papers and turned over the suit papers to State Farm for defense.
The law firm of Outland, Gray, O'Keefe and Hubbard, by Mr.
George Gray, filed defense pleadings for Patricia Ann Turner
at the request of State Farm. The case was set for trial
for February 22, 1977. 1In response to a written request from
Mr. Gray, advising Patricia Ann Turner of the said trial date
and requesting her to telephone his office for a pre-trial
interview, Patricia Ann Turner did telephone Mr. Gray's office,
on December 22, 1976, acknowledging receipt of the letter,
for the purpose of arranging an interview date.

7. It is stipulated that subsequent to her telephone
call to Mr. Gray's office on December 22, 1976, Patricia Ann

Turner moved from her local address and never again contacted




anyone with State Farm or Mr. Gray's office. That State Farm
made every reasonable effort to locate her, through the mails
and by visiting addresses to which she had moved, all without
result. That the trial of the case was continued from the
February 22, 1977, date, and from several other trial dates
because of the failure of Patricia Ann Turner to contact Mr.
Gray and/or State Farm and her failure to appear and/or testify
at trial.

8. It is stipulated that the Registered Agent of Government
Employees Insurance Company was duly served in the tort case
with process by plaintiff, pursuant to Section 38.1-381 (b),
et seq. of the Code of Virginia, 1950, as amended, following
State Farm's reserving its rights to deny coverage to Patricia
Ann Turner when she did not appear for trial on February 22,
1977, and subsequent to that time Government Employees Insurance
Company's interests were protected in said lawsuit by the
law firm of Furniss, Davis and Rashkind, in pursuance of its
rights under its "uninsured motorist" coverage of the aforesaid
policy referred to herein in paragraph 4.

9., It is stipulated that the case was finally tried
on August 3 through 6, 1979, with Patricia Ann Turﬂer being
absent, and a verdict was rendered by the jury for plaintiff
for $10,725.00, plus costs and interest from date of judgment.

Judgment was entered on said verdict on August 6, 1979.




10, If 1543ti§ﬁiafed that Patricia Ann Turner failed
to cooperate with State Farm Mutual as required by the terms
of the said policy issued by State Farm, in that she did not
appear and/or testify at trial, and that State Farm has not
waived its right to rely upon the defense of lack of cooperation

in this matter.

11. It is stipulated that the only issue for determination
by this Court is that of whether the lack of cooperation on
the part of Patricia Ann Turner prejudiced State Farm Mutual
Automobile Insurance Company in the defense of the aforesaid
action for damages brought against Patricia Ann Turner by
plaintiff, Dixie K. Davies, by her failure to appear and testify
at trial and/or by her mere failure to appear at trial.

12. It is stipulated that if it is determined in this
Declaratory Judgment action that State Farm Mutual Automobile
Insurance Company was prejudiced, in the defense of the said
action for damages brought by Dixie K. Davies against Patricia
Ann Turner, by the lack of cooperation of Patricia Ann Turner,
then Government Employees Insurance Company owes plaintiff
the amount of the said previous judgment, plus interest and
the Court costs of this action, but not the Court costs of
the previous action; that if it is determined herein that
State Farm was not prejudiced by such lack of cooperation
by Patricia Ann Turner, then State Farm owes the amount of
the said previous judgment plus interest and costs of both

proceedings.




Enter, this 8‘ﬂday of

Qs | 1980,

Judge
We Ask For This:

sz

Of Coun€el for State Farm Mutual
Autom
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.
R.WINSTON Bain

Wirtgav . OasT, JR.

L=sTE= . ScHLITZ = 7

--SGES THIRD JuDICIAL CIRCUIT

CIRCUIT COURT OF THE CITY OF PORTSMOUTH

P. O.ORAWER 1217
PORTSMOUTH, VIRGINIA 23705

December 17th, 1980

Alan B. Rashkind, Esq
- Attormey at Law

P. O. Box 3746

Norfolk, Va 23514

E.Page Preston, Esq
Attorney at Law

P. G. Box 928

Virginia Beach, Va 23451

Re: Dixie K. Davies vs. State Farm Mutual Automobile Insurance Gompany
Law Docket No. L-79-856

Gentleman:

The issue in this case is whether the Insured Carrier or the
Uninsured Carrier should be held liable for a judgment obtained against
the insured defendant at the trial of her case, the insured defendant
failed to appear to cooperate with insured carrier, hereinafter called
State Farm. Service had been made on the uninsured carrier, of the
claizant, hereinafter called Geico.

It is stipulated and as_ecd that insured defendant failed to
ccsperata with State Farm. The question preseated here is whether
State Farm was prejudiced by this lack of cooperatlon so as to release
it Iroz liability under its insurance contract and to thus impose the
liability on Geico, under its. policy with. the claimant. .

[SERR

The facts in this case are quite similar to the facts in Cooper
Vs, Insurance Company 199 Va. 908 (1958) with the exception that the
accident report in that case indicated a defense. Since that case was
decided the Code of Virginia was amended in 1966 to provide that all
ootor vehicle liability insurance policies shall provide coverage ''not
withstanding the failure or refusal of the nzmed insured or such other
person to cooPerate with the insured under the terms of the policy".
The amendz=ent further provides that if such failure or refusal preJudlces
the insurer in the defense of an action for damage) then and only then
could the carrier avoid payment under the policy.

-10-



'
‘Y
2. WINSTON Bain
Wersam H. OasT, JR.
LZISTER E.ScHLITZ
SUDGES

P. O.DRAWER 1217 »
PORTSMOUTH. VIRGINIA 23705 -

THIRD JUDICIAL CIRCUIT

CIRCUIT COURT OF THE CITY OF PORTSMOUTH

Counsel for both insurance companies have submitted excellent
brief on the issue. L

State Farm in order to avoid payment under its policy must show
not only lack of cooperation but also has the burden of showing that
igaga% ggen prejudiced by the insured's action. Code of Virginia g 38.1
- al). .

The problem is that the Cooper case contains dictum that indicates
that just the mere failure of an insured to cooperate by failing to appear
at the trial constitutes prejudice, but the court went to great lengths
to make it clear that the issue of prejudice were not before it. It
must also be remembered that Code sec. 38.1-381 (al) makes it abundantly
clear that prejudice must be proved by State Farm.

The Supreme Court of Virginia has récently touched ofin
this problem in State Farm Mutual Automobile Insurance
Company vs. George Lee Porter, 221 Va , decided Nov.
26, 1980, holding in that case that forwarding of suit
papers as required in the insurance contract was a con-
dition precedent to coverage under the policy requiring
substantial compliance by the insured. Under those
circumstances the ¢ourt held prejudice need not be shown
but the court citing Sec. 38.1-381 (al) stated that''the
effect of the 1966 amendment, of course, was to:require
the insurer to prove not only that the insured failed

or refused to cooperate, but also that this violation of
the terms of the policy prejudiced the insurer in the
defense of an action for damages arising from the in-
sured's operation of a motor vehicle'.

The court has heard extensive evidence and stipulation$in regards
to any defense that would have been available to State Farm had its
insured appeared at the trial and cooperated with it, but ‘the court =
having heard this evidence has concluded that cooperation by the insured
could not and would not have changed the results. The evidence of
liapility was rather overwhelming and it would stretch the immagination
to believe that a different result would have been obtained. The
defendant admitted her fault at the scene and the independent witness-
es heavily demonstrated her fault. There was no showing of fault on
the part of the plaintiff.

The argument is made that the lack of a present defendant is
likely to cause an inflated verdict which in itself would be prejudicial

-11~-
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P. O.DRAWER 1217°

R.WinsTON BAIN
PORTSMOUTH, VIRGINIA 23703

WiLtiam M. OasT, JR.

LesTER E.ScHLITZ
<JUDGES THiIrRD JubiciaL CIRCUIT

CIRCUIT COURT OF THE CITY OF PORTSMOUTH

to State farm, but the judgment obtained in this case was modest consider-
ing the‘LnJuries and special damages of the plaintiff. The amount of the
judgmen: does not suggest prejudice in this case and the presence of the

defendant would not have made any difference. o

The need for a showing of prejudice by State Farm appears quite
obvious. It was paid a premium to cover the liability of the insured.
If State Farm is relieved of this burden the burden will fall on Geico.
The windfall of lack of cooperation alone shegld not benefit State Farm
since its liability is clear and obvious. :

State Farm has failed to meet its burden of showing that it has
been prejudiced by the lack of cooperation of its insured and judgment
will be entered against State Farm for the amount sued for.

Counsel for Geico will prepare an order in accordance with this
letter.

Very truly yours,

m(fﬁ
Lester E. Schlitz ¢ Judge

:5/1b
:: Carroll 0. Ferrell, Esg
Attorney at Law
825 Citizens Trust duilding
Srisrauth, Va 23704

U)@E@EW m

DEC 22 1880

2o | PRESTON AND LSoH



vis and Rashkind
eys at Law

e ——— o —

JUDGMENT ORDER

This cause came this day to be heard and considered upon
the basis of the pleadings, the evidence and stipulations, and
the argument and briefs submitted by counsel, and upon consider-
ation thereof, and for the reasons contained in this Court's
letter dated December 17, 1980, it is ADJUDGED, ORDERED and
ECREED that judgment shall be and is hereby entered in favor of
ixie K. Davies against the defendant State Farm Mutual Automobil.
surance Company in the amount of Ten thousand, seven hundred
twenty five and no/100 ($10,725.00) Dollars plus interest thereon
t the rate of eight (8%) percent per annum, from Angust.6, 1979,
til paid, plus court costs of Nine ($9.00) Dollars incurred in
the case of Dixie K. Davies v. Patricia Ann Turner and all court
costs incurred by the plaintiff herein.

It is further ADJUDGED, ORDERED and DECREED that judgment
hall be?and is hereby had in favor of the defendant Government
mployees Insurance Company, and said defendant shall be and is

ereby dismissed.

-13-
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JUDG}

I asked for this:

. “l’)/ .
A.Aﬁ
Counsel for Government Employees
Insurance Company

Seen and Agreed:

ounsel for Dixie K. Davies

Seen and Objected to:

Z?m

ouns for State Farm

t COPY, TESTE: WALTER M. EDMONDS,. cmv OF THE CIRCULY
COUXy CF THE CITY OF PORFSHQUTL VIRGIV /.

%A(e-,d /C" ~ D G-



ASSIGNMENT OF ERROR

The court erred in finding that Patricia Ann Turner's
gross and stipulated lack of cooperation did not prejudice
State Farm in the defense of the personal injury action

for damages filed against Ms. Turner by the plaintiff.

-15-
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MR. PRESTON: Your Bonor, before making an opening

statement I think it would be desirable, so that I won't have to
cover it in my opening statement and then cover it again, to read
into the record the stipulations that we have agreed to.

We have agreed to an order of stipulations which
all the counsel have signed, and-I would like to ask Your Honor
to enter that order of stipulation and mark it as an exhibit in
the trial, please, sir.
| THE COURT: All right, sir. Everyone has endorsed
this, right?

MR. RASHKIND: Yes, sir.

Mr., Ferrell has left the courtrbom, because it is
?nticipated that I might use him as a witness.

THE COURT: All right. He has endorsed the order.
I am going to enter the order.

MR. PRESTON: I guess you want io mark that, Your
Honor, as Court's Exhibit Number 1.

(The order of stipulation was marked Court's

Exhibit No. 1 and received into evidence.)

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

-16-
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THE COURT: This is the order of stipulation which
has become a part of the record in this case. I would ask you to
read it into the record.

MR. PRESTON: fes, I am going to, Your Honor.

This is an order of stipulation which has been
entered by the Court in this case on August the 8th of 1980 as
agreed to by the parties.

"Upon joint motion of counsel for all parties, it
is hereby ordered that the following stipulations be filed as
exhibits in this action and shall be controlling upon the
decision of this Court herein:"

Off.the record, please.

(Discussion off the record.)

MR. PRESTON: "1l. It is stipulated that the
plaintiff, Dixie K. Davies, was the operator of an automobile and
was involved in an automobile accident in the City of Portsmouth,
Virginia, with an automobile operated by Patricia Ann Turner,
on August 2, 1974.

®*2. It is stipulated that the plaintiff was
injured in said accident, made claim against Patricia Ann Turner,

and ultimately filed suit against Patricia Ann Turner, in the

Circuit Court of the City of Portsmouth, Virginia, on August 2, 1976.

*3. It is stipulated that at the time of the

accident, the automobile operated by Patricia Ann Turner was 3

insured under a Virginia automobile liability insurance policy.

TAYLOE ASSOCIATES v
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

-17-
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issued by State Farm Mutual Automobile Insurance Company and
under the definition of persons insured in said policy, Patricia
Ann Turner was an insured, being the spouse of the owner of said
automobile.

"4, It is stipulated that at the time of the
accident, the automobile operated by the plaintiff was insured -
under a Virginia automobile liability insurance policy'issued by
Government Employees Insurance Company and under the definition
of persons insured in said policy, the plaintiff was an insured,
being the spouse of the owner of said automobile.

"5. It is stipulated that under the terms of the
said policy issued by State Farm Mutual Automobile Insurance
Company, under "Conditions" in said policy, Patricia Ann Turner
wag obligated and required to ". . . cooperate with the company
and to . . . attend hearings and trials and assist in securing

and giving evidence and obtaining the attendance of witnesses

"6. It is stipulated that Patricia Ann Turner
duly reported the accident to State Farm Mutual Automobile
Insurance Company and State Farm promptly and fully investigated
the accident. PFollowing the filing of suit by plaintiff,
Patricia Ann Turner reported to State Farm that she had been
served with suit papers and turned over the suit papers to St;te
Farm for defense. The 1aw £irm of Outland, Gray, O'Keefe ﬁnd

Hubbard, by Mr. George Gray, filed defense pleadings for

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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Patricia Ann Turner at the request of State Farm. The case was
set for trial for February 22, 1977. 1In response to a written
request from Mr. Gray, advising Patricia Ann Turner of the said
trial date and requesting her to telephone his office for a

pre-trial interview, Patricia Ann Turner 4id telephone Mr. Gray's

for the purpose of arranging an interview date.

7. It is stipulated that subsequent to her
telephone call to Mr. Gray's office on December 22, 1976,
Patricia Ann Turner moved from her local address and never again
contacted anyone with State Farm or Mr. Gray's office. That‘
State Farm made every reasonable effort to locate her, through
the mails and by visiting addresses to which she had moved, all
without result. That the trial of the case was continued from
the Pebruary 27, 1977, date, and from several other trial dates
because of the failure of Patricia Ann Turner to contact Mr. Gray
and/or State Farm and her failure to appear and/or testify
at trial, |

"8. It is stipulated that the Registered Agent
of Government Employees Insurance Company was duly served in the
tort case with process by plaintiff, pursuaht to Section 38.1-381
(b), et seq. of the Code of Virginia, 1951, as amended, following
State Farm's reserving its rights to deny coverage to Patricia
Ann Turner when she did not appear for trial on February 22, 1977,

and subsequent to that time Government Employees Insurance

y

office, on December 22, 1976, acknowledging receipt of the letter,

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, lvgmsmm
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Company's interests were protected in said lawsuit by the

law firm of Furniss, Davis and Rashkind, in pursuance of its
rights under its "uninsured motorist”™ coverage of the aforesaid
policy referred to herein in paragraph 4.

“g, It is stipulated that the case was finally
tried on August 3 through 6, 1979, with Patricia Ann Turner
being absent, and a verdict was rendered by the jury for
plaintiff for $10,725.00, plus costs aﬁd interest from date of
judgment. Judgment was entered on said verdict on
August 6, 1979,

*10. It is stipulated that Patricia Ann Turner
failed to cooperate with State Farm Mutual as required by the
terms of the said policy issued by State Farm, in that she did
not appear and/or testify at trial, and that State Farm has not
waived its right to rely upon the defense of lack of cooperation
in this matter.

®*ll. It is stipulated that the only issue for
determination by this Court is that of whether the lack of ‘
cooperation on the part of Patricia Ann Turner prejudiced State
Farm Mutual Automobile Insurance Company in the defense of the
aforesaid action for damages brought against Patricia Ann Turner
by plaintiff, Dixie K. Davies, by her failure to‘appeﬁr and
testify at trial and/or by her mere failure to appear at trial.

®*12. It is stipulated that if it is determined in

this Declaratory Judgment action that State Farm Mutual

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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Automobile Insurance Company was prejudiced, in the defense of

|the said action for damages brought by Dixie K. Davies against

Patricia Ann Turner, by the lack of cooperation of Patricia Ann
Turner, then Government Employees Insurance Company owes plaintiff
the amount of the said previous judgmenf, plus 1n£erest and

the Court costs of this action, but not the Court costs of the
previous action; that if it is determined herein that State

Farm was not prejudiced by such lack of cooperation by

Patricia Ann Turner, then State Farm owes the amount of the said
previous judgment plus interest and costs of both proceedings.”

End of stipulation.

* ¥ *

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS

NORFOLK, VIRGINIA
-21-
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MR. PRESTON: All right, sir. Now, there have
been stipulations entered into regarding the facts in which the
accident occurred, and counsel have sat down and listed what
those stipulations are. This is not in writing. |

THE COURT: Well, you read it into the record,
and you can confirm it or make any differences if you think
there is any dispute. Go ahead. You want to read that into the
record?

MR, PRESTON: Yes, sir. I thought I would read
the stipulations in the record.

It was agreed =- if Mr, Rashkind feels that I am
lomitting something or misstating something he will interrupt and
say so.

THE COURT: I am sure he will advise us.

MR, PRESTON: All right.

It is stipulated by all counsel that the accident
which occurred giving rise to the tort suit of pixie K. Davies

pgainst Patricia Ann Turner, which case was tried on

gust 3, 1979, that the date of that accident was August 2, 1974,
t the approximate time of 3:05 o'clock p.m.
It is stipulated that Dixie Davies was going north

on City Park Avenue and making a first -- turning left onto

ark Manor Road in the area shown in a picture which was introduced

to evidence at that trial and also which we want to introduce ‘ﬂ
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evidence in this trial, Your Honor.

I have gotten this filed, and I have taken the
liberty of extracting it from the tort suit with the consent
of all concerned.

THF. COURT: B8ince this is coming in by a
stipulation, how do you suspect I should mark that?

MR. RASHKIND: Stipulated Exhibit Number L

THE COURT: Stipulated Exhibit Number 1, I guess.

(A picture was marked Stipulated Exhibit No. 1

and received in evidence.)

THE COURT: All right, sir. -

MR. PRESTON: It is further stipulated that at the
time of trial the testimony was that Patricia Ann Turner was
going east on Park Manor Road in order to enter City Park
Avenue by turning to her right in the roadway area shown in the
said picture.

It is stipulated that at the trial of that tort
suit witness Park Ranger Caviness testified that he was tﬁe
first person on the scene ©f this accident; that he found both
vehicles on Dixie Davies®' side of the road and a portion of the
Davies' vehicle was on the triangular median to the right.

I will interrupt the stipulations again, Your
Honor, to point out that that is8 the -- you can't see it's a

itriangle, but ip in the upper right portion of that picture,

]\vheto it curves around toc the tl.qht,‘t‘hére's a triangle in there.
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xest as testified to by the previocus two witnesses;

THE COURT: I can make it out., I think I

understand it.
MR. PRESTON: It is stipulated at that trial also

Park Ranger Caviness testified that at the scene Patricia Ann
Turner admitted that the accident was her fault; that
Patricia Ann Turner said she slid into Dixie Davies' wehicle;
and he testified that it was raining and the road was wet and
that the drivers' sides of the vehicles were touching one
another.

It is stipulated that at that trial Portsmouth
Police Officer Burke testified that he found the vehicles in
the same foait:l.on as Caviness had testified to and that it was
wet and raining ..

It is -tipulatod' that at that trial rol;ce
Sergeant E. R. Davioi, who ﬁu ‘the ‘pla.inti.tf 's husband.
m!:l.zn_od the position of the vehicles whon they came to

tastifisd that Mrs. Davies' vehicle had three of its four
A.',hul's' up on that median area of the triangle and that
§§t:1¢1a Ann Turner admitted that the accident was "ny' Lanlt,
I.had hit Mrs. Davies.” And at that time his wife, m. bavias;
ind the park ranger, Caviness, were present. : ”
| It is stipulated that at that trial Mrs..Davies
tastified that it was a steady rain; that as Dixie Davies was

making her turn she saw Patricia Ann Turner coming at:a ipud :lre
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rnr side of the road £o the right or that Davies' wvehicle slid
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estimated at thirty-fiye miles per hour in a twenty-five mile
speed zone, and that she was comihg down in the middle of the
street; that is,Park Manor Road.

fhat‘Dixie Davies had been going twenty miles per
hour on City Park Avenue; that she slowed as she started her
turn and slowed more as she got into her turn.

When she saw Patricia Ann Turner coming toward
her, she moved to the right and pulled off on to the triangular
median strip shown in the said picture in the upper right
portion. .

That she was stopped and off the road when hit;
that the driver's side struck the driver's side; that the impact
with the Mustang, which was the vehicle operated by
Patricia Ann Turner, did not move Dixie Davies' Chevy van; that
Dixie Davies' Chevy van was approximately three times larger
than the Mustang.

That the vehicles were not moved before witnesses

fault to Officer Caviness when he first arrived.
~ It is further stipulated that there was no testimony
jfat the trial “that Patricia Ann Turner said to or in the hear:lng
f any witnesses who testified in that tort suit that the impact

1bocutrod on her own side of the road or-that she had pulled off
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into her.
At the trial there was no testimony that

Dixie Davies cut the corner short or that Patricia Ann Turner
did move her car over to her-right side 'onto the dirt shoulder
in an attempt to avoid the accidént,.or that the impact occurred
s8ix to fifteen feet fiom citf Park Avenue., And there was no
testimony as to whether or not there was an examination by any
of the witnesses who testified at trial of the dirt shoulder on
Patricia Ann Turner's.right side of the road.

That is the end of the factual stipulations,
Your Honor.

THE COURT: You have heard the stipulations,
Mr. Rashkind. Any corrections that you want to make?

MR. RASHKIND: No, sir, those are corréct and

complete.
THE COURT: You feel that is a fair representation

of the facts?
iﬁMR.“RABHKIND: Yes, sir,

"MR. PRESTON: ‘.-«:ur. auhkind wants to offer a
stipulation, Your Honor, which we have considered in this
fashion: He is going to offer a stipulation as to the testimony
at the tort suit in regard to the'ihjqries and expenses}incurred
by the plaintiff, and wa have stipulated what this evidence
would be, subject to;ny objection to that stipulation and entry

of that evidence into this case on the grounds that it is
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irrevelent, incompetent and immaterial, as we have discussed
in the‘Judge's c¢hambers.

" THE COURT: What I am going to do in that case is
I am not going to rule on its admisgsibility. I am going to
allow it in as proffered evidence, and then after, when all the
evidence is 1n; I will determine whether or not I can consider
that or not, if that's agreeable with counsel.

MR. RASHKIND: Your Honor, that's agreeable. I
further want to add this: Since discussing the matter in
chambers, I have resolved not to offer the stipulation until
after I have had an opportunity to listen to the witnesses that
Mr. Preston puts on. I don't want to keep him from offering it,
shbuld he change his mind. It's here, ana I will read it in, if
either of us wants it.

' THE COURT: In other words, either one of you can
introduce it at any time you want to, and if there is an
objection we will receive the objection and the Court will take
it under advisement, whether or not it is admissible or not.

" You gentlemen will have to rely on me, if I rule
it to be inadmissible, to digregard it in evaluating the case.

" ‘MR, RASHKIND: Yes, sir.

THE COURT: Is that all right with you, Mr. Preston
as far as him introducing it?

"MR. PRESTON: Perfectly all right with me, Your

Honor.
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* That the tort suit was set for trial for

Tebmaty 22, 1977, ’Octobe: +the 19th, 1977, February 23rd, 1978,
August 28th, 1978, and !'ehmty 21st, 1979, and was continued

gn each occasion, a;xd that the case was tried on August 3rd, 1979.
'?ossi.bl& l!r. Rashkind would stipulate those dates,
and I won't havo to ask George about all of them.

'!IR :aasaxnm: We vill stipulate it was set for all

+mn dates, aonti.nued from all except the trial date, and tried
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on August 3 through 6, 1979.

THE COURT: All right,

MR. PRESTON: We will show that Jimmy Smith was
subpoenaed for trial by George Gray for the trial date of
February 22, 1977, fﬁr the trial date of October 19, 1977, for
the trial date of February 23, 1978, and for the trial date of
August 28, 1978, |

Would you stipulate that, too, Mr. Rashkind?

MR. RASHKIND: Yes.

* *

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

-0



10
11
12
13
14
18
16
17
‘18
© 19
20

21

22

23

24

32

+ ¥ ¥

MR. PRESTON: Your Honor, first I would like to
introduce the statement of Patricia aAnn Turner referred to in
the opening statement and ask that that be marked as State Farm
Exhibit 1. |

THE COURT: I will mark it State Farm Exhibit 1.

MR. PRESTON: All right, sir.

(The statement of Patricia Ann Turner was
marked State Farm Exhibit 1 and received into evidence.)

MR. PRESTON: I have provided counsel, by way
of answers to requests for production, with these items, I
belisve, but I have them if you need one.

MR. RASHKIND: I don't need one of those.

MR. PRESTON: I next offer, Your Honor, and
ask i it be marked as State Farm Exhibit No. 2, the automobile

claim report signed by Patricia Ann Turner that I referred to
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in my opening statement.
THE COURT: That will be State Farm Exhibit 2.

{The autoﬁobiie claim report signed by
Patricia Turner was marked State Farm Exhibit 2 and

received into evidence.)

* Kk

"~ "MR. ?RESTON: I would lilie to introduce as
State Farm Exhibit No. 3 the statement of Jimmy Smith referred

to in the opening statement.
THE COURT: All right. That will be State Farm

Exhibit No. 3.

{The statement of Jimmy Smith was marked State
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Farm Exhibit 3 and received into evidence.)

¥ H
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G. H. Gray - Direct

GEORGE H. GRAY, called as ‘a witness by and on

behalf of the defendant, State Farm, having been previously

duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. PRESTON:

Q Would you state your name, please?

A George H. Gray.

Q Mr. Gray, what is your occupation?

A I am a lawyer.

[} What is your specialty in the law practice,
primarily?

A I don't really have a specialty, except I

practice the general practice of law., But I try a lot of

casualty cases.

© - -Aall-right, -Wers you employed by State Farm

35

‘Mutual Automobile Insurance Company to defend a tort suit which

was filed in the Circuit Court of the City of Portsmouth by

Dixie K, Davies against Patricia Ann Turner?

A Yes, sir.

--Q . And that suit was filed -- do you remember when

that suit wvas Filed?
A In 1976.
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Q August, or something of that nature?

A Around that time.
The file was referred to me by State Farm
Insurance Company by a letter dated August the 4th. .

Q All right, sir. And were you provided with an

investigation file from State Farm Mutual in this case?

A Yes, sir, I was.
1] And as part of that investigation file were you
provided the statements given by Patricia Ann Turner and

Jimmy Smith which were transcribed?
A "Yes, sir. Patricia Ann Turner, according to the

statement, was the driver of insured vehicle, and Jimy Smith,
her brother, was a passenger in the insured vghicle at thé time
of the accident alleged in the Motion for Judgment.

Q And you were employed to represent Pﬁtz;icin Ann
Turner in the defense?

A Yes, sir.

0 ¥hat did you plan to do, in regard to the

-defense of the case, with the issues of liability and negligence

during your handling of this case?
A Well, it was like any other case. I intended

to defend the case with the testimony of the insured driver,
the defendant, and her passenger, her brother. They, so far as
the file disclosed, were the only witnesses that I had who

would provide a defense in the case.
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e

trial on a number of occasions and it was continued on a number

of occasions, was it not? .

A
Q
trial dates,

trial dates.

- T R - -

1]
was it not?

A

And those dates are all listed on the outside of my file. -

Q

414 you subpoena him for trial on the February 22, 1977 trial
date, the first trial date?

A

All right, sir. Now, that tort suit was set for

Yes, Bir.
Now, Mr. Gray, we have stipulated as to those

I will just ask you if you will verify those

It was set for trial on February 22, 19777
Yes, sir.

October 19, 197772

Yes, sBir.

February 23rd, 19782

Yes; Bir.

August 28th, 1978?

Yes, sir.

February 21st, 19797

Yes, sir.

-And 41t was continued on all of those occasions,

Yes, s8ir, an& the trial date was on August 3, 1979.

All right, sir. Now, in regard to Jimmy Smith, |

T am certain that the file will show -~ the
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G. H. Gray - Direct 38

Court's file in that other case would show -- that I subpoenaed
him for every trial date until it reached the point where he had
left this area and it was no longer possible to subpoena him

_for trial.

¥

BY MR. PRESTON:

Q Would you look for your subpoena letter.of
Pebruary 4, 1977, to the Court? |

A That's correct. I subpoenaed of wrote a letter
to the clerk ©f the Court asking that subpoenas be issued on
behalf of the defendant,. u&icia Ann “Turner, for Jimmy Smith
as m:l.l as the tvo ofﬁeers acho hvestigated the accident.

' I night aay that Jive-puarpose:in subpbenaing the
officers =-1’ ahntt"thnys do that as a matter of course.

@ A1l right. For the October 19, 1977, trial date,
swould you loock to see if there was a September 22, 1977, letter
from you g.tting out the subpoena for Jimmy Smith?

-A § !os, -eir, by letter dated September 22, 1977,

-to the clerk, I asked the clerk to issue, on behalf of the
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defendant, subpoenas for Jimmy Smith and the two investigating

~

officers.

[+ S You are refreshing your memory from the Court
record in the case of Davies against Turner in the tort suit,
are you not? |

A Yes, - sir.

(1} ‘A1l right, sir. Wwhat about the next trial date,
which was February 23rd, 19787 Would you look for two letters
in that record from you; one dated January 27, 1978, and one

dated February 9, 19782

A Yes, sir, that's correct. I wrote a letter to
the clerk dated January 27, 1978, to request subpoenas for
those same three¢ people; Jimmy Smith and the two invnstigating '

officers.

o And wasn't there another one on February the 9th,
1978, to subpoena Mr, Smiéh?

A Yes, sir, and the reason for that is bebauae b ¢
had received 1pfornation of a different address for -him.

o lll-:ight,'sir. and would you chechyour
subpoena letter of 8/14/78 for the August 28th, 1973,-tr£a1

date?

A I wrote a letter on August the l4th to the clerk
requesting a subpoena for Jinmy Smith.

0 All right, sir. Now then, let's go back to the

October 19, 1977, trial date. I will ask you whether or not
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Jimmy Smith appeared in court to be a witness in the trial of
that tort suit of Davies versus Turner on that date.

A Yes, Bir, he did. He did come to my office
previously, '-along with his mother, and he came to court for
the trial that day.

| o 'o'f‘éourse, Patricia Ann Turner had not ap:peared,
and at that time both the mother and he-r brother disclaimed
any knowledge of her whereabouts.. And I believed them when
they told me they did not know where she was.

Q What happened to the case that was set for trial
on October 19, 1977? What happened to that trial date?

A It was continued on my motion because of the
abgsence of the defendant, Patric:[.a Ann Turner.

-Did she appear for trial on that day?l
No, sir,
‘Did ‘she ever appear for trial on any dates?

- Mo, sir, never.

(- JE B - B -)

-321) xight, #ir. During that time for the
October 19, 1977 ftxﬁl, 414 you discuss with Mr. Jimmy Smith
the facts of the accident?

A - ¥es, sir, I went over the facts with him and

also went over the previous statement that he had given the

-claims representative of State Farm.

4 - 2pid you plan to offer him as a defense witness?
A e -ﬁblolutoly. In my judgment he would have been a
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good witness for the defense.
MR. PRESTON: Bear with me a minute, please,
Your Honor. What did I do with that sketch?
MR. RASHKIND: You gave me the sketch back?

THE WITNESS: Yes, sir.

MR. RASHKIND: What was the date of that that

you sent that to me?
'THE WITNESS: I don't remember the date. I had
written the date on the top of the sketch as the 19th of

October, '78. I can give you the date.

MR. PRESTON: '77.
THE WITNESS: °'77. Correction.
BY MR. PRESTON:

Q In other words, when you talked with Mr. Smith
he drew you a diagram or sketch?

A Well, I drew the diagram myself, in .accordance
with what he told me, and his statements to me verbally were |
consistent with the statement that he had previously given the
£laims representative.

In ‘my jJudgmsnt, I thought perhaps his statement
40 me was a little stronger in defense than what he had told
the claims representative. |

Q At his request, did you not send a copy of that
sketch, along with other investigative material of State Farm

Mutual’s file, to Mr. Rashkind in January of 1979, just prior
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G. H. Gray - Direct 42

to the trial date?

A Yes, sir., I wrote him a letter dated
January 3lst, 1979.
MR, PRESTON: Can we stipulate to this sketch?
MR. RASHKIND: Stipulate to -- Mr. Gray took that
sketch. . ;Sure. |
BY MR. PRESTON: |
Q Is this the sketch?
A That is a copy of the sketch that I sent to
Mr. Rashkind.
MR. PRESTON: I would like to offer that as
State Farm Exhibit No. 4.

THE COURT: Number 4.

(A sketch was marked State Farm Exhibit 4
and received into evidence.)
BY MR. PRESTON:
[+ What were the other items of investigation that
'you sent to Mr, Rashkind in January of 1979?
‘A I will have to lock at my letter.
I sent Mr. Rashkind, actually, the claims report
signed by Patricia S. Turner, a copy of the investigating
officer's report, & copy of the park ranger's report, two

Polaroid onapchot; of the scene which, as I stated in the letter

(4

were not very good, and the sketch and notes I made when talkinﬂ
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with Jimmy Smith on October 19, 1977.

Qe Why did you send those to Mr; Rashkind? Was it
at his request?

A Yes, sir. ¥e had been exchanging information
between the two of us, and I don't remember at first when we
had the understanding, Sut I think it was from the very
beginning, that nothing that either of us did would prejudice
the rights of the other. This was a matter of my keeping
Mr. Rashkind informed without prejudicing either of us.

Qo All right. Getting back to Jimmy Sm;th, were
you ever able to obtain his testimony for the trial of this
cagse? Not this case, the tort case between Dixie K. Davies =--

A I understand what you are saying. No, sir, I
was not. I can tell you =~

o Your subpoena of Mr. Smith for the 8/28/78
trial date, what was the return on that ‘subpcena?

A ‘He was notwfqund,uns‘thn return. I remember the

facts wvery well, although 1 don't. remember dates.

0  “umil right, sir. Well, did you inaugurate efforts

to locate Nr.lSnith‘thtough your help and State Farm's?
A " ¥es, sir, I attempted to £ind out where he was,

and I don't remember now whether i located him or whether

somebody for State Parm located him, but it was determined that -

I believe it was Sstermined at that time that he had gone into

mw.
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(1} And was out of state in the Army?
A And out of state.
Q Did you later arrange -- attempt to arrange --

for him to come on a deposition in this case?

A Yes, sir, I did. I served notice on the
other attorney, and I thought that everything was arranged for
him to appear for the deposition.

And on the date scheduled --

Q Why did you think that? Where were you going
to take the deposition?

A The deposition was going to be taken in my
office.

Q No. How did you feel you were going to get him
to come to your office?

A Well, I had talked to his mother, and I had
written letters. And, if you will bear with me a minute, I
will look in the file and --

o I have some copies of various letters. Would
you want to see 4if any -of those refresh your recollection?

A All right. Now, the f£irst letter here of
October the 19th was my report to State Farm, to Mr. Owen,
the claims superintendent, of what had occurred on the morning
of October 9.

e I should not have handed wyou' that one.

A All right.
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G. H. Gray - Direct 45

0 I don't know which one it is, if there is one
in there that would refresh your recollection on this point.

A Then I wrote a letter on August 17th, 1980.

Q Well, please don't read the letter. Just
refresh your recollection and tell us what.happened in regard
to attempting to take that deposition; why it was going to be
taken in your office.

A Well, it appears here I had requested State Farm
to try to find out where Jimmy Smith was.

Then State Farm either informed me or gave me
information or I learned it otherwise that he was ig the Army.
S0 I wrote him a letter in care of his mother in Ei;iépeth City,
North Carolina, and informed him that I wanted to take his |
deposition for reading at the trial on February 2lst; that I
understood he expected to be in Fort lewis, Washington, on
that date and not available fér trial.

I sent him a-copy of the notice thag I was
serving on the other attorneys, which I gave them the time and
Place, and told him {f there was some reason why he could not
be in my office that date please let me know.

Qe What made you think he wah going to be in this
area? Was he coming here for any reason?

A Yes, he was due to be home, and he was in this
area, or at least in Elizabeth City, Nofﬁh Carolina.

0 And what had been your information about his
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G. H. Gray - Direct 46

coming home?

A Do you mean where that information came from?
Q When was he going to be here?
A Oh, he was going to be here at the time of the

deposition on November 20, 1978, but he was going to be leaving

in a few days.after that.

Q All right, sir. Did he show up for the
deposition?
A He did not appear for the deposition, and we

waited for him. The other attorney, the court reporter and I

waited for him to appear.

I was very much puzzled by it, and my recollectioL
is, although I don't see it in this note, I attempted to call

his mother in Elizabeth City.

In any event, after we had waited for some

period of time, about an hour after the deposition was scheduled:
wait a minute. I have my note here. I have it here.

An hour after the deposition was scheduled my
secretary called Bmith's mother in Elizabeth City and his
grandmother in Chesapeake but neither one of them knew where

Smith was.

We had another phone number, obtained from him,
but no one answered the ringing of that phone, and I thought
perhaps he was on his way to the office.

Anyway, after the other attorney and the court
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reporter had left, about five minutes afterwards I got a
phone call from Smith, and he was an entirely different person
that time than the one I had talked to previously.

He told me he didn't intend to give me his
deposition., He said he was in the Army and wasn't a resident
of Virginia; that he hadn't been served with any subpoena, and
then the most unusual thing was that he said that he remembered
little, if anything, about the facts of the accident, and that
he didn't think the testimony would help.

And this was entirely contrary to the willing
attitude he had when I had seen him personally on October the 19
'77, and also contrary to his statement which had previously
been taken by the claims representative for State Farm.

I have no idea why he had chanéed his attitude
almost to the point of hostility.

Q The tort suit of Davies against Turner ultimately
went to trial on August the 3rd, 1979?

A Yes, sir.

1} Were either Patricia Ann Turner or Jimmy Smith
available to you as witnesses at the trial?

A No, sir. I had no information of where
Patricia Ann Turner was. She had never gotten in touch with
me except on one occasion when she called the office not long .

after the suit was filed.

And, of course, Smith was gone from the area, and

th,
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.testimony gives you a good defense.

I assume he was out in Port Lewis, Washington, But I do not
know that for a fact.

0 At the trial of that tort suit, were you able
to produce any evidence that was favorable to Patricia aAnn
Turner's case on the defense of the facts of the case?

A None at all. In fact, I had praviously.vritten
A letter to Mr. Owen, I believe, and I used the dosctiption thaf
I was going into the trial naked.

In other words, I had nothing whatever that I
could offer in the defense of the case. That is on the issue
of liability.

Of course, the only defense I ever had would
have been the testimony of the defendant herself and the
witness, her passenger. And both statements of these witnesses
and the verbal statement to me by Jimmy Smith indicated, to ms,
that I 4id have .a'defense; a defense which I could classify
as cubsta;tial. although there i{s no guarantee that any case

is going to turn out favorably, sven though your witnesses'

1} ¥What did the Court do in that case in regard to
the issues of fact or negligence? What did it submit to the
Jury? |

A ¥Well, there being no evidence on behalf of the
defendant, and there being no evidence offered by the plaintiff
which indicated any fault on the part of the plaintiff, the
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Court struck the defendant's evidence on the issue of
liability and submitted the case to the jury on the issue of
damages only.

That was, as far as I was concerned, a foregone
conclusion that that is what was going to happen unless I
could have, in cross-examination or somewhere, gotten the
plaintiff or somebody to testify to something which might have
shown some contributory negligence on her part. But that never
developed and, frankly, I never had much hope of that
developing because I had previously heard her deposition and
obviously ehe was prepared when she came to court.

MR. PRESTON: All right. Thank you, Mr, Gray.

I have no further questions.

CROSS=-EXAMINATION

BY MR. RASHKIND: | .
o Mr. Gray, let me go over something, because I
am not sure I heard what you said.

Did you say that the defense you would have
provided, had Turner and Smith been there, that that defense
was not a substantial defense or was a substantial defense?

A In ny judément it was a substantial defense.

Now, of course, whether the jury would have

accepted it or not is another question, which I cannot answer

and nobody slse can.
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Q In fact, it was your prediction, though, on

January 6th of 1977 that you would probably lose on that

defense?

A I had written the company, as in all cases that
I handle, sort of a crystal ball prediction of what I think may

ococur. And I think I am familiar with the letter you are

referring to.

MR. PRESTON: Let me interrupt you, please,
Mr. Gray.

Your Honor, I am going to object to any
questions asking for the opinions of any witnesses.

THE COURT: Why is that relevant, Mr. Rashkind?
Doesn't every attorney make an assessment of what the
chances of winning are? That doesn't mean you give up
your right to defend.

The fact he might think the odds are against
him, he still has a right tb defend his case, and he
can give a ju&gment whether he thought the jury would
believe the witnesses or not. But that doesn't mean
he has to abandon the case.

MR. RASHKIND: Your Honor, my view.of the:
law is that it is relevant whether or not he thought
the issue was a winner or not.

Also, I remind the Court I am on cross-gxamination

of a witness who has already testified on direct that he
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has a substantial defense, and I am cross-examining that
by showing that although he would call it a substantial
defense he also predicted it would be a loser.

THE COURT: All right, sir. I will permit it.

MR, PRESTON: Your Honor, I would like to argue
the point just a minute about opinion evidence being
allowed ~--

iHE COURT: All right, sir.

- MR, PRESTON: <= in the case.

THE COURT: In other words, it is not being
offered for his opinion as to =-- in other words, he
certainly can't take the place of a jury in the case,
Mr. Preston. I understand that.

His opinion as to the case would not be bound
on a jury and would not be valid evidence even as to
whether thermwas liability or not.

But the issue here is not the question of is
his opinion -valid evidence. The question was -- he
stated that he believed it to be a substantial defense.
I am admitting it for the purpose to contradict him in
the fact whether or not he believed it to be a substantial
defense and the fact he has expressed another opinion.

Whether that opinion is correct or not is not

the reason I am admitting it.

‘MR. PRESTON: Subject to my objection, Your Bonor1
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I would be willing to have the statement that it wa a
substantial defense stricken from the record, and the
reason is that I do not think that the Court ~--

THE COURT: You didn't ask him that on direct
examination?

MR. PRESTON: He volunteered that. I can
withdraw that, I assume. We have no jury here.

Here's the problem I see, Your Honor. The issue
to be decided is to be decided by the Court as to
.whethor or not a statement of Patricia: Ann Turner would
have given rise to a defense in the case. And it
doesn't make any difference what the lawyers' opinions
are as to whether'they did or 4id not. And these cases
with lack of cooperation:shouldn't end up being a
swearing nﬁtch between lawyers as to his opinion as to
what was this and what was that.

I would like to read the Court from the law of
wvidence in Virginia that I think is apropos on this.

“Thus, a vitness'. opinion as to whether or not
the defendant is guilty or negligent is almost
universally rejected. It is one thing to allow a witness
to state an opinion as to a fact" --- this is
expert witnesses they are talking about -- "however
close the fact may be to the essential

issues of the case. It is quite another thing
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to permit a witness, expert or otherwise, to express an
opinion embracing a legal concept. The latter, indeed,
must be decided by the Court or by a jury acting under
the instructions of the Court."

And that is the point I am making, Your Honor.
That is what we are dealing with here; a legal concept.
What was the law; how do you apply it to this thing;
were there statements as such that raise a defense?

That is a legal concept.

Mr, Rashkind is going to offer, I believe from
previous representations, various opinions in this case,
and I suggest to Your Honor that those opinions are
irrelevant and immaterial and incompetent in the case,
and it is on that basis I am objecting.

THE COURT: Let me ask you this question: 1Isn't
it one of the issues in this case whether or not —- or
probably the only issue in this case, really -- your
company was prejudiced by the fact that this defendant
did not appear? That's the issue in the case.

If you were not prejudiced by it, then, certainly|
you are out of court here as far as we are concerned,

The idea is, if I read the statute, that you have
to show you were prejudiced by the fact that the person

did not appear.

Now, I understand you said you would like to
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withdraw his answer, but the answer was made without
objection,that he thought, at the time, that he had a
significant defense.

Now, Mr. Rashkind comes back -- and I am not dis
agreeing with what you read that his opinion as to
whether or not there was liability, whether you win or
lose the case, is not relevant. For the purpose of this
case, that was tried and the jury considered the
evidence. But now there's a different issue here.

Mr. Gray has stated that he believed the
company was prejudiced and, in essence, he stated it was
prejudiced because they did have a substantial defense.

I feel that this is not a question of his expert
opinion as to whether or not there was liability. I
think it is admissible on cross-examination to test his
belief in the fact that he had a substantial defense
by the fact that he has indicated, perhaps by letter to
the company, that he did not think so.

If you think you are going to lose, that means,
in my judgment, you think you don‘'t have a substantial
defense.

MR. PRESTON: Your Honor, do I understand you to
rule because he testified to £hat his credibility can be
attacked if he said something different earlier?

THE COURT: As far as Mr. Gray being a

T
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credible person, his truthfulness on the witness stand,
in my opinion, is beyond reproach. But it is not a
question, in my judgment, of credibility in the sense
of whether ‘a person is to be believed or not.

But he 'ig testifying today, some two years
after the fact -- he is giving an opinion today what he
thought the possibility of the case was at that time,
and if there's written evidence in the case of a
contrary opinion that was made at the time of the case,
I think that is admissible.

MR. PRESTON: I don't want to belabor it forever,
but I would like to make one more statement.

It is our view that the statement that it was a
substantial defense is, in and of itself, irrelevant and
of no interest to the Court in determining this case,
and there is no reason for him to be cross-examined on

the Bubject; that the issue before the Court is not

whether there is a substantial defense. The issue before

the Court, in this aspect of it, is the fact that she was
not there to testify as to what the statements said.

That is only one aspect of it, but in that aspect of it
the issue is whether there was enough in that statement
for a jury to determine that she was not liable in that

And that issue is for the Court to determine,

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

R




10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

G. H. Gray - Cross S6

because you have got it right in front of you as to
what she said. You have the facts that were testified
against her in the case., There was no other evidence
for her to indicate that, and thét is the relevant issue
in the case, and it is on that ground that I am
objecting to the testimony.

MR. RASHKIND: Your Honor, that is Mr. Preston's
view of the law. Mine is the opposite, as we went over
earlier.

I believe it is important for the Court to know
what Mr. Gray means when he says "substantial," and
whether he thought it a loser.

And I don't believe the Court can decide whether
Mr. Preston or I am correct until after it has received
and reviewed the law we are going to present to you later ‘

THE COURT: I am going to receive it into
evidence, but I will leave the matter open for you
gentlemen to brief, as far as the admissibility.

MR, PRESTON: All right, sir.

THE COURT: I will receive it as evidence at this
time.

BY MR. RASHKIND:
Q Mr., Gray, quite some time ago your answer was,
I believe --

MR, PRESTON: Excuse me. I hate to keep
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interrupting. It is very impolite.

May I have the agreement of the Court, or of
counsel, or whatever, that all of the questions in this
respect are subject to my objection?

THE COURT: It will only be considered by the
Court after consideration of the law.

MR. PRESTON: And I don't have to state an
objection after each question on this subject? |

THE COURT: No, sir. And I will certainly,
gentlémen, expect you-all to try to offer the Court some
quidance as to whether or not that is admissible. And
after seeing what you-all have to offer, I will make a
decision.

MR, RASHKIND: Yes, sir.

BY MR. RASHKIND:

Q So Mr. Gray, in a letter of January 6th, 1977,
to State Farm Insurance Company you said, didn't you, based
on what is in the file there is apparent liability?

A Yes, sir, I.said that. I would like to come
back, if I may, and tell you what I mean by substantial defense.

Q Well, go ahead.

A ¥hat I mean by that is this: That there is
evidence which can be presented to a jury which, if believed,
srould result in a verdict for that litigant, that defendant,

if believed.
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Now, that doesn't mean, when I say there is a
substantial defense, that I am going to win the case.

Now, when you reminded me of this letter where
I said there is apparent liability, what I am doing is trying
to givethe company, the claims superintendent, my best
judgment as to what I think the outcome of the case will be.

Now, that doesn't mean that I have backed off
from what I think is a substantial defense.

Q In other words, you didn't plan on admitting
liability, and you didn't think you would have to, and you
thought you would have a jury issue?

A I would have a jury issue and the case would go
to the jury. 2And I am satisfied if the defendant had been
present and her brother had been available that the case would
have presented an issue of fact 'to’'go .to.the jury, ...

I don't want to stray too far, but I had a case
the other day in which I had --

e ‘Please don't get into cases the other day.

A I can only give the company my best judgment,
and I can't say flat out that we are going to win this case or
lose this case. I can tell the company, we have got a defense
here which, if believed, will result in a verdict for the
defendant. And at the same time I can say that, apparently,
this is a case of apparent liability.

o All right.
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A Because the other side may have twenty witnesses
against one, but still the defense is substantial.

THE COURT: Sometimes in the past you have been
proven wrong, haven't you, Mr. Gray?

THE WITNESS: Yes, sir.

BY MR. RASHKIND:
Q Right and'wrong both?
A Yes, sir.
MR. PRESTON: You win some you think you are
going to lose, and you lose some you think you afe going
to win.
BY MR. RASHKIND:

Q The defense that you had, however good it was
or wasn't, when you made the statement in January of 1977, that
was assuming Patricia Turner and her brother both showed up to
testify and testified in accordance with the statements and
the investigation in your file?

A “Yes, 8ir, and I told the coﬁpany that i£ appeared
to be an apparent case of 1iability.

Q Yes, sir. _

A The reason for that‘vas notwithstanding the
defense we had, the other side had a lot of evidence against us.

Q All right. Now, you never did get an opportunity
to talk, yourself, to Patricia Turner, did you?

A ¥o, I 4id not.
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o You talked personally to Jimmy Smith, as you have
recounted. But, as you have also recounted, the last time you
talked to him, I believe, he completely turned tail; absolutely
turned around, I believe?

A Yeé, gir. Well, all he said was as I wrote in
my letter; that he was in the Army, he wasn't a resident of
Virginia.

In other words, he just was not going to
cooperate with me any further. This was a complete turn around
from his attitude when he appeared for trial on October the 19th
1977.

Q You also reported that he said he didn't remeﬁbér
very much and that he didn't think he could hélp you.. pidn't
he say that? H

A I reported to the company that he said he
remembers very little, if anything, about the facts of the
accident, and he did not think his testimony would help.

o And this was an entire repudiation of the
statexent on which you were going to base a part of the defense
on the case? \

A That is not my conclusion. My conclusion was
not that. I don't know why he had suddenly turned hostile and,
of course, this is merely a matter of opinion, but I just got

his attitude over the telephone that he just didn't want to be

bothered with it any further and didn't want to testify. I
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didn't get the impression he didn't remember anything.

Q You thought he was telling you a misstatement
vhen he said that?

A I did, indeed.

Q As far as Patricia Turner goes, you have no way
of knowing, if she had appeared at trial, if she would have
testified in accordance with the statement -~

MR. PRESTON: I object to that. It is true
speculation.

THE COURT: The only information you had from
Patricia Turner was the statement you received from the
State Farm agent; is that correct?

THE WITNESS: That is correct.

THE COURT: You can't speculate what she would
have done if you had actually gotten an interview with
her?

"152 WITNESS: ©No, sir.
BY MR, RASHKIND:

@  The statement taken was taken shortly after the
accident; is that right?

A I don't remember the date.

4 I will get that from somebody else.

The suit was filed almost two years before the

accident; is that right?

A The suit was filed August the 2nd, 1976.
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And the accident was August the 2nd, 1974?
Yes, sir,

86 that was two years after the accident -~
To the day.

-- before suit papers were ever f£iled?

» P > D P D

Yes, sir.

MR.PRESTON: Did you plead: the statute?

THE WITNESS: I concluded the Statute of
Limitations was not applicable.

BY MR. RASHKIND:

0 During the course of the trial -- you defended
Patricia Turner at the tort trial; is that correct?

A To the best of my ability by cross—-examining:
witnesses and, as I said before, atteﬁpting to fihd sonething
from the testimony offered by the plaintiff in her evidence
which would indicate some contributory negligence.

But I was totally unsuccessful, and there just
wvas absolutely no evidence or testimony I could put on to defend.

0 You were allowed to cross-examine the witnesses,
but you couldn't get any favorable testimony from them?

A That's right. When Patricia Turner failed to
appear and her brother failed to appear, I had lost every
chance of any defense on the issue of liability.

o puring the eourse of the trial, with the

exception of yourself no comment was made by plaintiff's counsel),

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

~60-



10

1

12

13

14

15

16

17

18

20

21

22

23

24

G. H. Gray - Cross 63

or any of the plaintiff's witnesses, or the Court, about the
absence of Patricia Turner; isn't that correct?

I believe that is true. I do not recall anybody.

A

o Except for you?

A Except for any statement that I may have made.
Q All right. And in addition, during opening

statement did you make a statement to the jury attempting to
explain, as best you could, under the circumstances, why
Patricia Turner was not present for trial?

A That's correct.

Q Do you recall yourself as saying that the

"accident had happened a long time ago; that Patricia Turner

had since married and moved from the area, but that you had
been hired to defend the case and would to the best of your
ability?
A I don't remember what my exact words were, but
I am sure I made an accurate statement to the jury without
telling them that insurance was involved.
Q Yes, siy. And wag there any objection made
by counsel or the Court to your explanation?
A I do not recall any.
THE COURT: Mr. Rashkind, are you going to be
much longer?
MR. RASHKIND: No, sir.

THE COURT: Because I have an appointment with
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some lawyers who are waiting for me.
BY MR. RASHKIND:

Q During the course of your attempts to search for
Patricia Turner, did you determine, through information given
to you by gatricia Turner's mother, that her husband had been
convicted of a felony?

A That's true. I learned that on the morning --

I believe it was on the morning of October the 19th, 1977, and
based on the information she gave me, I sought, through the
probation officer here in Portsmouth, to locate him, and I was
referred to the probation officer in Roancke, as i recall-- \
either there or Lynchburg--in an effort to call him.

It was a very strange situation. The mother of
this defendant asked me not to reveal where my source of

information was in knowing that Patricia Turner's husband was

a felon or had been convicted of a felony.

1 Did you, after the deposition that failed, tgé
dopoaitioh-youaattemptod to take of Jimmy Smith, attempt to
arrange for a deposition out in Washington state, or wherever
he went to 4in the Army?

A I 4id4 not.

¥ ¥
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K

REDIRECT EXAMINATION

BY MR, PRESTON:

1] Mr. Gray, I hand you a letter addressed to you
by Alan B. Rashkind dated January 22, 1979, and ask you if that
i8 a letter which you did receive from him in that general
time frame.

A Yes, sir. This is an exact copy of it.

MR. PRESTON: Your Honor, I would like to offer
this letter.
MR. RASHKIND: Your Honor, I object to it. I

Aon't know what the relevance of that would be,

especially in light of Mr. Gray's statement on the stand
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that there were exchanges between the two of us.

THE COURT: What is the letter all about?

MR. PRESTON: I thought he agreed to it when he
handed it back to me and didn't say anything about it.

THE COURT: You have to lay a foundation for it.

MR. RASHKIND: He's got a foundation.

MR. PRESTON: This is a letter from Mr. Rashkind
which is dated January 22, 1979. Now, I am offering this
letter, Your ﬁonor, under protest in this respect: If
opinions are admissible in this case, then I think --

THE COURT: Do you object to the letter?

MR. RASHKIND: Yes, sir. |

THE COURT: What is your objection?

MR. RASHKIND: .° This letter was in the course
of one of the exchanges between Mr. Gray and myself
about information in this case, which Mr. Gray testified
to earlier, on direct examination, all such exchanges
were made without prejudice.

We had both, early on, agreed to that.

MR, PRESTON: I am offering this letter subject
to my objections to opinion evidence.

THE COURT: This is a negotiation between
lavyers who say many things. This is not an
inter-company communication. This was bargaining

between lawyers.
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MR. PRESTON: I haven't read it to you yet,

Your Honor.

THE COURT: Well --

MR. RASHKIND: I would like the Court to read it,
because I think the relevance is tenuous, especially

by Mr. Gray's comment.

THE COURT: If you-all will let me look at it,
I will read it.

MR. PRESTON: I would like to call your
attention to the part I am offering it for. It is a
letter from Mr. Rashkind to Mr. Gray.

It says, "The last couple of times we have been
about to try this case, you have indicated that State
Farm would have you move for a continuance, and failing
that, you would withdraw, leaving the case to be
defended, if at all, by our f£irm,

"In the past we have exchanged some information
relevant to the defense of this case, such as statements
by witnesses and reports by parties. Would yoﬁ'pleaae
send me copies of any statement or investigation that
you have in your file that might assist me in preparing
for the defense of this case, if our firm has to defend
it on Pebruary 21? I am hopefully locking for any
statements taken from your insured, or her brother the

passenger, or any of the claimants and their witnesses,
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and the report that I believe you mentioned at one time
that was filed by the Park Ranger, in which he failed
to mention an admiss;on by Mrs. Turner that the Park
Ranger now says he will testify to at trial."®

It goes on to mention sémething about Dr. Vann
and that it might be continued because one attorney might
become a Judge.

Now, I am offering this subject to my --

THE COURT: I understand the objection to it,
because I think this is just correspondence between
attorneys. It has got nothing to do with opinion as to
liability.

MR. PRESTON: I am offering it as an indicated
opinion of GEICO that the case was one to defend on
facts.

THE COURT: I will mark it State Farm offered
and refused.

MR. PRESTON: &tate Farm No. 5, please, sir.

I believe that's right.

THE COURT: I won't give it a number. I am just
going to put offered and refused. I am not accepting
that as an exhibit, because I don't think it is relevant
at all.

If lawyers are going to have to start worrying

about every time they send a letter to another lawyer 1t'ﬂ
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going to be sent back to them in another case --

MR, PRESTON: I just got through doing that
with Mr. Gray.

THE COURT: That was inter-company communication.
That wasn't inter-company information between lawyers.'

State Farm Exhibit refused.

MR. RASHKIND: Your Honor, anticipating the
possibility that there may be several such refused,
should we label it with a letter, perhaps?

THE COURT: I will put State Farm A refused.

(A letter dated January 22, 1979, from
Mr. Rashkind to Mr. Gray, was marked State Farm Exh;bit"
A refused.)
MR. PRESTON: I think I am intimidated. I
don't believe I will offer any more.
THE COURT: All right, sir.
MR. PRESTON: May I see that letter again, please]
- THE COURT: Yes, sir.
MR. PRESTON: Your Honor, I won't ask any. more
questions about it.
THE COURT: I don't see that any.conversation
between Mr. Rashkind and Mr. Gray ﬁhere Mr. Rashkind is
inquiring whether Mr. Gray is going to defend the case

or not is admissible in this hearing. I don't see where

h
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it is admissible at all.

MR. PRESTON: All right.

BY MR. PRESTON:

Q Mr. Gray, was it ultimately determined that you

would be the one who defended the case?

A Yes, sir.

0 You would actually go into court and try the
case?

A " Yes, sir. 1 will.be glad to tell you how that

came about.
e AlL right, sir.
THE COURT: Well, no question about it. It is
undisputed that you came in and you defended the case.
THE WITNESS: I defended the case.
THE COURT: As attorney for State Farm Insurance
Company?
" THE WITNESS: 'Yes,vsir;
.*“'*!BE COU#E: ‘All right. That is &11 I want to
know., |
BY MR, PRESTON:
o If you want to make an explanation --
THE COURT: I don't see where it is relevant,
80 I don't think any expianation is necessary.
MR, PRESTON: All right, sir. Take exception.

THE COURT: All right, sir.
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BY MR, PRESTON:

o Mr, Gray, how long have you been trying tort
suits in the courts of the Commonwealth of Virginia?

A Since 1951.

Q About how many suits would you say you have
tried over the course of the years in tort suits?

A This is a very rough estimate, and on bodily
injury cases my best estimate is somewhere between one thousand
and fifteen hundred.

Q Do you have an opinion --

MR. PRESTON: Your Honor, I am offering this.
evidence from Mr. Gray only in rebuttal to the gquestion
he was asked on his opinion in the case, and I am
offering --

THE COURT: He wasn't asked his opinion. It was
just that he gave his opinion in an inter-company
communication. _

- I.am not going to permit him, or anyilawyer,

" to get up here and quality as anexpert on what a jury‘
would do and what -a Case would be decided. Mr. Gray
‘himgelf says he is frequently wrong.

‘'MR. PRESTON: Or whether there was negligence
in the case?

'1nﬁ‘cuunxz I will not allow him to testify as
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MR. PRESTON: All right, sir. Take exception,
and come down, Mr. Gray.

THE COURT: You are a regular attorney for
State Farm Insurance Company in tryipg cases for them,
defenses for them, in Portsmouth, aren't you, Mr. Gray?

THE WITNESS: Yes, sir.

THE COURT: ‘No, sir, I am not going to let him
testify to that. )

MR. PRESTON: I don't think it is relevant
either, Your Honor. I am offering it because we have
already had opinion evidence, and I felt like I had a
chance to rebut it.

MR. RASHKIND: I have no further questions.

MR. PRESTON: Come down, Mr. Gray.

Your Honor, we rest.

K % o

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

~-70-




10

11

12

13

14

15

17

19

21

22

23

24

4

73

R. Scurlock = Direct (Adw.)

ROBERT SCURLOCK, called as an adverse witness

by and on behalf of the defendant, GEICO, having been

previously duly sworn, was examined and testified as follows:

DIRECT EXAMINATION (Adv.)

BY MR. RASHKIND:

Would you please state yéur name for His Honor?
Robert Scurlock.

And you are employed by State Farm?

Yes, sir,

How long have you been employed by State Farm?

> ® P O P ©

Oh, about nineteen years,

Q And-for how many years have you -- well, you
investigated the accident involving Patricia Turner and
Dixie Davies, did you not?

A Yes.,

Q. And you did so by taking the statements which
tmwe. previously been referred to in Exhibits 1 and 37

A That is the statement of Jimmy Smith dated
December 27, 1974, and the'ltaﬁement from Patricia Turner dated
Decenber 18, 1974. |

43 You were the one who took those statements,
were you not?

A Yes, sir,

1} . And what was your capacity at the time you took
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those statements? What was your job title called?

A Job title?

0o Yes.

A Claims representative.

Q Are you still in that position?

A Yes, sir.

Q How long have you been a claims representative?
A Nineteen years.,

0 In the course of your investigation in this

particular case, did you prepare a summary of your report dated

January 7, 19752

THE COURT: Mr. Rashkind, before you get to this
thing, I allowed what Mr, Gray testified to because
Mr. Gray had made a statement that he had a significant
defense. I allowed you to come in on cross-examination
and question him in regards to whether he had made the
statement he made. But I am no£ going to let you go
ahead and ltart,pnttingfon‘vitnésses as to yhat they
.thought;nf.thg case. Y don't-think'that is relevant.

I don't<k§ow*uhether he is a lawyer or not. I
don't know whether he just does the best he can and the
company makes an evaluation on it after he makes his
report. They make an svaluation as to what they think of
the case. |

- Just because he may have said to them, I don't
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think it is a good case, it certainly shouldn't be
binding on the company in any way whatsocever. He is a
fact finder, a fact gatherer, and maybe they listen

to him, maybe they don't. I don't know.

But I allowed it in Mr. Gray's case because
Mr., Gray had stated that he was asked about this case,
and he said that they had a significant defense in this
case.

You can certainly get him on cross-examination
on that, But I don't know if this is what you are
planning on doing with this man.

MR. RASHKIND: That is, in part, what I am
planning qn.doing.

THE COURT: I will not permit that.

MR. RASHKIND: Your Honor, remembering that the
Court still has to read memorandum from us and that I
will take the position that this information by State
Farm's investigators, the only gentleman presented who
has talked personally to Patricia Turner, is relevant,
may I proffer that for the record?

!Bﬁ COURT: Proffer it out of my presence,

Mr. Rashkind. I don't want to hear it.

HR.*BASH*IND: That I would be willing to do,
if that is tha;Cburt's ruling. May I continue with
other examination which, hopefully, will not run a¥foul’
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with the Court's ruling on this point?
THE COURT: All right.
7

o e
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77

¥ H* *

1} Mr. Scurlock, at any time aid Patricia Turner
state to you that she glid into Dixie Davies' vehicle?
MR. PRESTON: The statement speaks for itself,

Your BHonor.

Oh, you mean orally?
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THE COURT: Did she orally tell you that?

MR. PRESTON: Okay.

THE WITNESS: I honestly can't remember. I
could read the statement you have just given me and

maybe see what she said in that.
BY MR. RASHKIND:

Q If it's not in the nt#tement you don't remember
it?

A I don't remember. It was six years ago when I
took it.

Q Mr. Scurlock, did you everlget from -- do you

ever remember getting from Patricia Turner an explanation as
to how her vehicle wound up on Dixie Davies' side of the road

if she was struck on her side of the road?

H A K

THE WITNESS: I don't remember that either.
The only thing I could do is look at the

statement or notes.
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of your conversation with her?

THE WITNESS: No, I do not. At least very

¥ * %

hazy.
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The following testimony of Mr. Scurlock and
Mr. Owen was proffered testimony outside the presence

of the Judge.
Proffered testimony pages 81 through 102.

¥* ¥ ¥
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BY MR.

MR. PRESTON: The guestions which are now being
asked -- I am going to state for the record what we are
doing -~ of Mr. Scurlock are being asked over my
objection‘oﬁ behalf of State Farm and with the ruling
of the Court sustaiﬁing my objection, but for the
purpose of being proffered into evidence by GEICO,
Government Employees Insurance cdmpanj.

RASHKIND:

Q ' Mr. Bourlock, you:were never satisfied with

any explanation that Dixie -- I'm sorry —- that Patricia Turner

gave to you as to how her vehicle wound u;i on the right side

of the road; that is on Dixie Davies' side of the road rather

than her side of the road whc;n she stated she had been struck

on her side of the road; isn't that correct?

‘MR, PRESTON: I object to that question on a
diffmnt ground. You are asking him to state an

1nprouion Ju to truth and veracity of Patricia Ann

'!mrn.r. md :I nbjoct to ‘that question on the grounds

o that ﬂut :iu imlevant. That is for jury determination

at tho tzial nt the case and not for Mr. Scurlock's

determination.
MR, RASHKIND: I will agree that that objection

.contimal t0 svery question I am going to ask during

this mffari.ng.
" 'MR. PRESTON: If that is the type of questions

rd
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you are asking.

MR. RASEKIND: It is, and so it will.
BY MR. RASHKIND:

Qe All right. Based upon and following that
objection, would you go ahead and answer? B

A State that gquestion again.

Q I will state it somewhat differently, but still
retaining the objection to the question.

You could never satisfy yourself as to how
Patricia Turner could have been struck when ghe was on the
right side of the road and wound up on the left side of the
road, could you? ‘ .

A .I really don't remember that detail about it.

I know she said she was on the right side of the road when she
was hit.

Q To refresh your recollection, then, I want you
to please review the short form conbined'liability reéort
dated January 7, 19758, which 1adicatas lt.is from Robert
Beurlock. I want you to tavi.v thia. nnd it is sevnral pages.
Please read it in its antirety, not jult'the parts I have marked

I don't want you to be mislead by that.

e e
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¥ * *

Q You have finished it now?

A Yes.
Q Didn't you say in that report, at the last

sentence of the third paragraph, if she had been on the far
right side as she states with her wheels off the road and the
Davies' car had hit the left side of her car, it was difficult

to see how she would have gotten across the road when she came

¢

to rest?
A Yes, sir.,
o And doesn't that represent that your impression

was that you wers not satisfied with the explanation given by
Patricia Turner to you as to how the accident happened and the
cars wound up where they wers?

A Yes, there is some doubt as to what she said.

Q In fact, you concluded, after further
investigation and after interviewing Officer Caviness, that
Patricia Turner and her brother probably were not giving you the
true version of how the accident happened; isn't that correct?

A ' Yes, sir.
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Q And as to Jimmy Smith, you made the conclusion

that he was probably not as strong a witness as Patricia Turner,

didn't you?
A Yes, sir.
Q And as to Patricia Turner, you made the

statement, I believe, that she gave a fair appearance but that

you didn't feel that she was giving you a correct version of

the facts?
A Yes, that is correct.
o aAnd under that section of the report entitled,

.'desirability of risk" you kepo:ted again to. the company that

Patricia Turner was not giving you the true statement of the
facts; is that correct?

A Yes.

Q And finally you concluded, from all of your
investigation, did you not, that it was a liability casé; that
is, liability was shown by your investigation, in your.

opinion, to be on Patricia Turner and that liability was.so

clearly on Patricia Turner that you recommended making advance

(payment on the property damage to Dixie Davies; is that not

also correct?

A Yes.

R RS
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CROSS-EXAMINATION (Adv.)

BY MR. PRESTON:

o Mr. Scurlock, when you were asked this question
by Mr. Rashkind, did you remember what you had written in that
report or were you reading from that report in order to testify
from what you have read?

A That's right. I refreshed my mind with the
report.

Q Do you remember having written that now or did
you just read the report as to what you read? |

A Now that I see it again, I can remember that I
did write it, but I wouldn't have remembered any of it if I
hadn't looked at it.

Qe Is this entire report what you wrote to State
Farm on the short form combined liability report form?

A That was all of that report.

0 "~ And is all that report —- you had the same
memory -of it as you do of what you testified to?

: * ' ‘hat was that again?

e From reading the entire report, is your memory

the same in regards to any one part' as it is with regard to the

part you testified to?

a You mean do I remember it all the same way?
8 - Does it yefresh your recollection?
A - Yes, I remember writing it.
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MR. PRESTON: I am going to offer this into
evidence as an exhibit, subject to objection, of course.

MR. RASHKIND: It is going to be an exhibit to
the proffered section.

MR. PRESTON: Right.

MR. RASHKIND: I have no objection to that,
although I don't know what I would do if I had an
objection without the Judge here.

MR, PRESTON: Ypu want to offer it as your
exhibit? |

~HR. ﬁAstINﬁ: NA; I will lét you do it.

'MR. PRESTON: Let's call this Proffered Exhibit
No. A. . :“

THE CLERK: I have another.one called A.

MR. RASHKIND: Yes, he does.

MR. PRESTON: Proffered Exhibit No. 2; is that
right? |

MR, -RASHKIND: “B. 'latter B.

{The short form combined liability report was

marked Profferasd Exhibit B and received in evidence.)
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Mr., Owen to the stand.v

THE CLERK: Mr.'Owen, were you sworn this

morning?
MR.

MR.

doing in calling Mr. Owen to the stand.

MR.

MR.

MR.

Mr. Owen subject to my agreement ﬁith the Judge that all
of this is irrelevant, but in the case it is later
determined that it is relevant on these opinions of fhese
folks, I want to offer his oéinion as a State rﬁrm .

claims supervisor in the case. That is the purpose of

putting him

MR.

MR. PRESTON: Come down. I want to call

OWEN: Yes.

RASHKIND: Let me understand what you are

PRESTON: You want me to explain it to you?
RASHKIND: Yes.

PRESTON: I want to offer testimony from

on the stand,

RASHKIND: All xight. -

[ W2
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¥ H *

" MR. PRESTON: This testimony is being offerad:
in evidence out of the presence of the Judge, under the
proffered testimony which'is being offered concerning
opinions of these witnesses.

And I am not waiving my objection thaﬁ the

Court has ruled, that he agrees with, that this 4is -
irrelevant, incompetent and immaterial evidence that
should not be admitted in the case, but I am offering
this simply in the event that the Court should ultimatelq

change its mind in regard to the ruling on evidence of

this nature.

- JOHN OWEN, called as a witness by and on behalf
of the defendant, State Farm, having been previously duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. PRESTON:

e Mr. Owen, would you state your name, please,
sir?

y John Owen.

Q And what is your job, Mr. Owen?
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1 acting under your control and direction when he was investigating

A I am a claims superintendent with State Farm
Insurance Company.

13 What is a claims superintendent's job?

A A claims superintendent's job is to supervise
the claims representatives who investigate claims and to make
decisions as to what should be done after the investigafion is
made.

Q Is Mr. Scurlock -- excuse me. Strike that.

At the time that we are.dealing with here,
subsequent to the accident which occurred which gave rise to the
tort suit between Dixie K, Davies and Patricia Ann Turner and
which is also in the background of this particular case,'and
during the 1nveatigative process of that case and handling it to
a conclusion, in as far as the trial of that tor£ suit was
concerned and up to the present time in regard to this suit we

are involved in, have you been in that capacity all during -

this time?
A .Yes, I have.
) And has Mr. Scurlock been a claims representative

under your supervision during that time?
A Yes, he has,

0} And was Mr, Scurlock a claims representative

this case and writing the reports that he wrote in this case?

A Yes, sir.
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o Including the one which has been proffered into

evidence here?

A Yes, he was.

Q And when you receive reports of that nature from
Mr. Scurlock, what do you do with them?

A I review the reports, and if anything further
needs to be done I would suggest that, or if a decision needs
to be made at that time then I would @ecide what should be done
on the case at this particular time.

o All right, sir. 1In that capacity, did you
review his short form combined liabilitf report from which he
has refreshed his recollection here today and which has been
proffered into evidence as Proffered Exhibit B? |

A Yes, I éid.

Q Did you respond to that report with a memp back

to Mr. Scurlock?

A Yes, I did.

0 And is that memo dated 1/8/75?

A YI.Ehink-that‘ia:the'uato. Let me see it.

o Mell, would you mind looking at the one in your

file? You have one in your file, don't you?

A Okay.

(13 This one is somewhat illegible, and I want you.
to ink over it in order to give it the correct words, with

Mr. Rashkind's cooperation.
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MR. RASHKIND: That's all right.
MR. PRESTON: Would you like to look at the
original, l}lan?
MR. RASHKIND: Well, I will just stand here
while you go over it.
MR. PRESTON: Okay.
THE WITNESS: The date of the memo is 1/8/75.
BY MR, PRESTON:
Q -~ All right. From whom?
It's from Owen to Scurlock.
All right. Policy number or claim number?
That's the claim number., 46-4334-270.

L S -

And the name and addreés of the person who was
insured under the policy?

A The name is Turner.
| o . #‘ . ﬂai that ‘report written in regard to the
accident that Pat:ici.a m Turner had that we have been daaling
aith in thil mm ,of action mnd the evidence we have in reqard
to it, the tort 'lnit m m !orth? |

a : ’!el. :l.t EVTR

Q .' All right, sir. What does that report say?
I don't =-- well, go ahead. What does that report say? I

can't read this zeport. ‘
am.mmnm: ".Z have no objection to his reading

‘ wms: “You want me to read it or just

_ - TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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say what it says?
BY MR. PRESTON:

0 Just read it. You can't tell what claim number
is o; this one. Take a pen and make this legible.

A All right. The report is as follows: "CLR
received. I am not sure about liability on this one. Report
of Park Ranger Caviness does not establish liability.

"Contact Attorney Morris and request medicals,

specials, and demands, but make no promise of payment at this

time."”
Q Would you correct that copy there to conform
with that?
A All right. I think the rest of that is okay.
Q Thank you.

MR. PRESTON: All right. I offer into
evidence the memo of Owen t; Scurlock dated 1/8/75,
about which he has been testifying,and mark it
Proffered Exhibit C.

(A memo to Mr. Scurlock dated 1/8/75 was
marked Proffered Exhibit C and received into

evidence.)

‘'BY MR. PRESTON:

8 ‘Mr. Dwen, on what basis did you arrive at the

opinion that the case was not one of liability?

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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MR. RASHKIND: Excuse me. That is his
conclusion,

MR. PRESTON: It was a questionable case of
liability.

MR. RASHKIND: He said he was not sure.

THE WITNESS: It seemed to me that we had two
exactly opposite stories of how this accident occurred.

The jury -~
BY MR. PRESTON:

Q Where did you get that information from? :Did
you have an investigative file?

A Yes, I did have an investigative file, and@ I had
reports from Patricia Turner and also her brother, Jimmy Smith.

Q All right, sir.

A . And I thought that:the Jury could believe
either side, and therefore it was a questionable case of
liability. |

L2 A1l right, sir. Until such time as JimmyiSmith

and Patricia Ann Turner both absented themselves in such ways

that you realized they were not going to be able to be used as

witnesses in the case, did your opinion as to liability of the
case based on the facts ever change?
A No, it d4id not.

MR, PRESTON: I have no further questions.

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA

-9]1-




10

12

13

14

15

16

17

19

21

22

23

24

J. Owen - Cross 94

CROSS~-EXAMINATION

BY MR. RASHKIND:

o Mr., Owen, you were the gentleman to whom -- well,

let me start over.

You were the supervisor in charge of this

particular claim?

A That's correct.

0 " You were then, you are now?

A Right.

) You are the superviso;: in charge of this

particular case?

A Right.

[ ‘When it is over and the Judge makes his ruling,
Mr. Preston will report to you on how it came out?

A Right.

0 = ¥You are the supervisor of many other cases in

this area, ;omiqf.‘ which are tried in this particular court,

are you not? s

o D
AR

A i "“what'g gorrect.

-

Py ' And many of these cases, the outcome, or how

State Farm deals with it, may depend upon the outcome of this

| particular case, ‘wouldn't they?

A - It 4s very possible that you would have a

QT Ooycn have any other cases right now where you

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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are perplexed or at issue over what prejudice has occurred, if
any, as a result of non-cooperation?

Not that I know of, and I am supervisor.

How many are you supervising right now?

How many files? |

Yes, sir.

» > > B

I don't have any idea, really. I could give you
a rough guess.

1] Go ahead. Just a rough guess. Nobody is
listening anyway.

A I would guess between probably one hundred,
one hundred and fifty.

Q Now, during the course of the original tort
litigation George Gray reported to you in a letter of
January 6,.1977, that, based on what is in the file, there is

apparent liability; didn't he?

A Could I see the letter?

o Certainly.

A - That 1s ahat he said.

Q And ﬁnlike‘your handwritten memo, which is

labeled Proffered Exhibit C, there was no negative response

|back to Mr. Gray by you disagreeing with his conclusion as to

{apparent liability, was there?

A I don't always write letters to the company

attorney when I disagree with what he says. Not necessarily at

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
NORFOLK, VIRGINIA
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that time, and sometimes I might never let them know that I

disagree with that particular statement.

e

In this case, did you ever, prior to learning

as you did a month later that there was some difficulty with

pPatricia Turner's attendance, convey to George Gray within that

next month or so your disagreement with the liability conclusion?

A

o
A
o

January 6th, 1977, letter to‘siate Farm Insurance Company from

George Gray?

A

With the statement he made in that letter?

Yes, sir.
I don't think that I did.

And the letter you are referring to is the

That's right. o

¥ ¥ K

a

TAYLOE ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
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. STATE FARM EXHIBIT NO. ) (page 1)
This is Robert Scurlock intervicwing Mru. Turner at 1812 Dock Landing
Foad, in Chesapeake, Virpinia at 2:45 p.m. on December 18, 1974,
it concerns oan accident that occurred in Porisrouth, Virginia on
Aupust 2, 1974, ’ -
Q. Mrs. Turner, would you please state your name?
A. Patricla (inaudible) Turncz

Q. lhat s your address, Mrs. Turner?
A. 1812 nock Landing Road, Chesapeake (inaudible)

0. Fow are you married or single?
.A. Yarried

0. VWnau {8 your age sand occupation?
A. 18 and 1 an a student

Q. Vhere do you go to school, Mrs. Turner?
A. VWell 1 was suppose to (inasudible)

0. That is Virginia Tech, is that correct?
A. Yen

Q. %“hat kind of car were you driving wnent he accident occurred, Mrs.
Turner?
A. 1t was a 1969 Mustang

Q. Vhose name is that in?
A. My hushand, Robin Turner

Q. TRobin Turner?
A. Yes

0. 1 have here this heppened at Park Avenue and it lookwy like Park Hanor,
City Park Avenue and Park Manor in Poritsmouth, is that correct?
A. Yes sir

0. Wnat happened in the accident as you saw it, Mrs. Turner?

A. Ve had just finished pleying tennis at City Park (inaudible)
and went all around the golf course and came to the gtop aign
and stopped and made a left hand turn onto Park Mamor Road
(inaudible)

0. All right as 1 understand it you were on Park Manor Road prior to
the accident, 18 that correct, Patricia?

A. Yea uir

Q. And you were proceeding toward City Park Avenue is that correct?
A. Yes air :

Q. Tov far from City Park did the accideni occur, approximately?
A. About six feet
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And the other car was making a left wurn into Park lanor?

Yes 8ir

And you say she turned too short so that she came ovur on your
side of the road, 1s that correct?

Yes uir

lere you 8till moving at the rine?
Yes 1 vas :

About how fast were you going, do you know?
(Inaudible) Before the accident 1 was doing betrwveen 12 and 15
and 1 had slowed down to zbout §

You said you pulled aver so your two right wheels were over in the
dirt otf of the road?
Yes sir

You were tnere when she hit you then?
Yes sir

Do vou know how fest the other car wes going? —— . — . —  —.. -~
I don't know,she eaid she was going about 15

Is there a traffic control dovm at that intersection such as
a stop sign or 8 stop light or anything like that?
Yo air

Wow many people were in vour car, Patrricia?
Just one my brother

Nov did either you or he have any injuries in it?
Yes he did

And what injuries did he have?
Re received I belfieve it was his right knee

Did he have 1o po 10 the doctor with that?
Yes sir (inaudible)

I3 he 3till going to the doctor now?
Yes he ius

Vhat injuries'did you have?
I hit my head somehow in the accident and I still have recurring

headaches and dizziness

And you are going 10 the doctor also?
Yes 1 am

Vhat doctor-are you going to?
Pr. WVhitehill is ny docror (inaudible)
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Did the police come out to the scene?
Yes they did

Did they give ony surmons to anyone?
Yo sir

llow many people were in the other car?
Just the driver

That was Dixie NDavies?
Yes sir

Nid she appcar to be hurt in anyway?
Yo, she stated that she wsun't

The car that you were driving that was a 69 Mustang, is that
still dowvn here?
Yo, it {sn't

Rack in Radford?
Yes sir

Has it been repaired now?
No, it hasn't

Fow nuch darage vas there <0 it, do you know?
It totaled it

Fow about the otner car, was there much damage to it?
Yo, not really

You don't kmow if it has heen repaired or not, do you?
Yes it has

1 understand gomething else about the accident?
She hit me three times{(inaudible)

You mean three different places or just bounced back and kept hitting?
Well she hit the front fender and spun my car around to where (insudible)

Did she say anything after the accident to you abour it?
Said it vas my fault

¥nat nmade her think it was your faultir?
Ho, {(ioudible) _ :

As I understand it then you were just coming down Park Manor and
saw the car coming through the trecs and then she made a left turn
and swung over on your side of the road and you uecre 15 feet back
fror the corner when ihe impact occurred and off on the side of the
road, 18 that correcct?
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A, Yed sir

Q. lYow is there any other witnecsses to the accident that you know of,
anything like that?

A. To air -

G. Was 1t wet at the time that it happcned?

A, Yes it was - it wad raining

Q. Vas at daylight or night time?

A. It was daylight

Q. - Aboutr what time of day was ir?

A. It heppened shout 3:00 o'clock

Q. Well this coopletes the information 1 need to ask you here, is
there anything further you wish to add to wna:t 1 have asked you
here?

A. Well it shocked me that the police didn't check like skidmarks
or sec if I had stopped over ont he side of the road you know
in the dirct or anything like that, to see {f the windshield:
vipers were on

O. . Fov.far off of the hard surface did you say your right vheels when
you were hit? ‘

A. I'd say sbout 2 foot and s half

0. Tid the police indicate vhose fault he thought it was or anything
like thar?

A. Yo he didn't

Q. Are the remarks you have made in this report your true version to the
best of your lmowledge?

A. Yes sir

A4/7517-7520
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STATE FARM EXHIBIT NO. 3 (page 1)

This is Robert Scurlock interviewing Jimmy Smith at his residence
at 1812 Dock Landing Road, Chesapeake, Virginia, this concerns an
accident that occurred on August 2, 1974 and this interview is
being conducted at 2:35 p.m. on DNecember 27, 1974.

Q. Jimmy, would you please state your neme?
A. Jimmy Smith

0. And vhat is your address, Jimmy?
A. 1812 Dock Landing Road

0. And vhat is your age and date of birth?
A. 1 am 14, Janvary 20th

0. And you live at this address with your parents?
A. Yes

Q. And vhat is their names, Jimmy?
A. Vernon Smith and Elsie (inaudible)

0. Vhere do you go to school?
A. Western Branch Junior

Q. Now as I understand it you were a passenger riding with your
sister Patricia vhen the accident occurred?
A, Yes I was

Q. And what happened in it as ycu saw it, Jimmy?

A. Ve were going around the corner and we saw this van like truck
coming through the treesa and it was int he middle of the road so

. Pat went off the side of the road and on the dirt to avoid the

van and it was raining and the van hit the front end of the Mustang
and the back end moved over and hit and she hit us about three
times before she stopped hitting us and then -when we stopped .
you know we were over on the other side of the road at that time
and then we just got out, cut the car off and got out

0. Now you say when your car was hit you had pulled off to the right
gide of the road, is that correct?
A. Yes sir

0. And how far off of the road were you vhen you were hit the first
time, would you say approximately?
A. A foot

0. That would put you into the dirt?
A, Yesa

Q. And how fast was your car going at that time would you say?
A. (inaudihle)
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And as I understand it the left front of the other car hii the aide
of your car right about the driver's door?
{(inaudible)

And this caused the back end of your car to swing back
out into the road then?
Yes sir.

Do you know how fast the other car was going approximately?
I1'd say around 30

Would you say she cut the corner tco, I guess you would have to
say she cut the corner too close then, is that right?
Yes sir

How many people were in the other car, Jimmy?
One

Did she seem to have any injuries in the accident?
No, she told the officer (inaudible)

Just you and your sister in your car?
Yes

What injuries did you have?
I had injuries to my knee

Vhich knee wag it?
My right knee

Is it giving you any trouble now?
Yes sir

And what docror did you go go, Jimmy?
(inaudible)

Did the police come out to the scene?
After a while
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Q. Did they give any summons in it?
A. Mo v¢ir -

Q. Did they make any comments about who they felt at fault or anything
like that?
A. No sir

Q. Was it raining at the time or was the weather clear?
A. It was raining

Q. Let's go over this once more you and your sister were coming down’
Park Manor and as I understand it you and your sister saw the car
coming going to make the left turn and she pulled over to the
side, is that correct?

A. Yes sir

Q. And then this car made too sharp a left turn and swung over and
struck your car in the aide, 13 that correct?
A. Yes sir

cee0Q.__Vell_ this_completes .the information I need to ask you here, is there
anything further you wish to add to what I have asked you?
A. Yo sir
Q. Are the remarks you made in this report your true version to the

best of your knowledge?
. ,A. Yes sir

A4/7514~7516
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PROFFERED EXHIBIT B (page 1)

™2 Supt. John Oven DATE: January 7, 1975 (1/6/75)
FROM: Robert A, Scurlock RE: Robin Turner
46 4334 270

SAORT FOPM COMBIVED LIABILITY RIPORT

1. PACTS OF ACCIDFNTt

This accident occurred on Friday, Aupust 2, 1974, ahout 3:0f p. m. at the
intersection of Park Manor Road and City Park Avenue in the eity of

Portswmouth, Virginia,

From talking wvith the party, there 15 some dixcrepancy given in the
statements a5 to how the accident occurred.

Our irsured driver, Patricia Turner, snd her brother, Jirmy Sadith, state
that they had been driving east on Park Manor Road and as they approached
the intersection wvith City Pork Avenue, they noted 2 vhite van back
through the trees vhich was wmaking s left turn $nte Park Manor Road.
Patricia Turner states that the car making the left turn turmed too short,
and that she sloved to sbout five to ten wiles per hour sud was still

back about 15 feet from the intersection vhen she pulled to the right as
far as she could, even gatting her right vheele off the paverent, and was
still hit by the van caking the left turmn Into Park anor Road, lowever,
in going on then, Patricie Turner states that her esr came to rest further
out in the road, that s, Park Manor Reoad. She states that at first she
vas nearly all the way on the other side of the road and them on wy questioning
her, she stated that ghe was a little past the middle of Park MNanor Road
but toward the other side. If she had been on the far right side as she
states, vith her wvheels off the road, and the Davies car had hit the left
side of her car, it was difficult to sec how she would have potten across
the road vhen she came to rest,

I found later in the investigation thst there were two officials who had
coze to the scene of the accident, one being the Portsmouth Police which
ve have the police report but before the Portsmouth Police arrived, I
found that a park ranger vho patrolled this area, which is sort of in the
nature of a city park, by the name of Paul Ceviness had come to the scene
and wade a preliminary investipation,  He states that wvhen he questioned
the parties after the accident, that he felt that there vas no question
at all but that the accident was the fault of Patricia Turner. Ee states
the accident occurred right at the intersection, and that Mra. Davies

vag making a left turn, and that Patricia Turper had been procecding east
on Park Manor Road, lowever, he states that in coming to the corner,
Patricia Turner spplied her brakes and the road was wet as there was a
licht rain going on, and that she lost control of her car and ran ripht
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into the Davies van vhich was making the left turn. ¢e further states
that right after the accident Patricia Turner so advised him that she
- had lost control of her car and struck the Davies vehicle vhich wvas
making the left turn.

Up until the time that I talked with Paul Caviness, I had had some

doubts about how the aceident occurred and felt that Patricia Turner

and her brother might be giving me the true vereion but after I talked to
him, all thought of this left my mind and I feel that they are not giving
we the correct version, and that the accident occurred as MMr. Caviness
gives 1t.

Further, I did find that he has written up a report vhich I understand is
very short and doesn't give all the details that he gave ns when he talked
with we, In the report, he said he did not put down that Patricia Turner
had lost control of her car, but he did write it up as it was her fault,

The Park Ranger Service 1s sending me a copy of this report and vhen 1 get
it I will forward it dn. I only talked with Mr. Caviness on Friday, Jsnuary
3, 1975,

2, OCCUPANTS INSURCD'S CAR, MCDICAL, HOSPITAL REPORTS$
A. MNot Injured: .
Hone,

B. Injureds:

PATRICIA TURNER, 1812 Dock Lsnding Read, Chesapcake, Virginia, 18 years
old, WAP, She is wmarricd and her husband, Bohin Turser, lives in Radford,
Virginis., 1 understand from visiting at her house on Dock Landing Read
that her parents are trying to get this parrfage amulled.

She states that she 4s 8 student at Virginia Tech University.

She would make a fair witness and makes s fairly good presentation; however,
it is my belfef that the report on the accident which she gives 1s not
correct, That s, at least all the details sre not correct in liow the
accident occurred.

After receiving this sssipnment, I vent by her house two or three times
befors finding her and I then took a statement from her by portahle
dictaphone at her residence wvhich I am forwardingz with this report,

In it she states she waes driving a 1969 Mustang In hor husheand's nare.

She gaild she had been cut playing temnis with her brother prior to the
accident. She gives sn account of the accident as I have previously given,
stating that vhen she was gtill about 15 feet from the intersection she
pulled completely over to the right, slowed to about five to ten rviles per
hour with her right wheels off the pavement to pet over as far as she could
get, and the other car cut the corner too short snd struck her car, She
states that she has been having headaches since the accident and is poing
to Dr. Whitehill.
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She further gays police come out and that no summons were given. She
states the person in the other car, Mrs. DNavies, did not appear to be hurt.

She further said tie cars hit esch other sbout three tires when the collision
occurred, and that she and her brother were throvn around in the car, She .
said the other driver stated that it was her fault, that 18 Patricia Turner's

fault.

In repard to her {njurtes, Patricia Turner stated that she had Blue Cross
Insurance mmd would make no elaim under 1PC, She gnd her rother further stated
thzt they probably would make &8 claim against Covernrent Employees Insurance
Conpany for both Patricia's injuries end ler brother's injuries.

(2) JneY SMITE, 1812 Dock Lending Road, Chesapeske, Virpinia, 14 years
old, date of birth January 19, 1960, WAM, Ile im single and lives at the
sbove address with his pareats, Mr. and Mrs, Smith., ¥o 1s the brother of
Patricia Turner and was a passcuper in the car when the aceident occurred,
Be is a student at Vestern Branch School,

I also had trouble locating Jimmy Swith and hod to go to the house several
times; however, I did locate hizm on Decerher 27th snd also took a statement
from him by portable dictaphone vhich I mm forwarding with this report,

Fe gives a simi{ler account of the accident as given by Patricia Turner,
although he 48 not as strong ov vho was st fault and the details, He states
that the van made a left turn tco close and hit their car. Fe further states
that when their car was hit this csuzed the back of their car to evwing out
and the cars hit together about three times. He first brought out that they
vere near the other side of the road after the collision, and this was hard
to understand {f the car had made a left turn and hit the left side of their
car, and this wvas one of the first things to make me feel tbey were probably
not telling me the complete truth about this accident, He states the other
car vas going sbout 30 wmiles per hour, vhereas his sister states it was going
about 15 miles per hour,

Ee states he has had a sore right knee since the accident, and he 18 also
going to Dr, Whitehill, Again, they stated that they would make no claim
under }PC since they have their own insursnce, znd they probably will make
a clair against GEICO, Jiwmy Swith would maoke a fair witness, I would gay
somevhat below average though. .

3.» OCCUPANTS OTHER THAN INSURED'S CAR, (PEDESTRIAR, BICYCLIST, ETC.):
A, Tot Injureds

lione,

Bs Injured:s

DIXIE LEE DAVIFS, 607. ¥imosa Raod, Portsmouth, Virginis, 38 years old,
UAP, According to the police report, she 1z a housewife. She was the

s
.

e
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driver of the other wehicle in this accident end was driving a 1968
Chevrolet van,

I received this file vhen a letter came in that Mrs, Davies was represented
by Attorney S. lee Morris, and I had no opportunity to contact her or to
take a report from her.

1 do not know the nature of her injurfies, however, Mr. Yorris states he ia
repregenting her for her injuries from the accident.

‘T believe ghe was £lone in her car.
&, AIALYSIS AND EVALUATION:

It appears this has been & very hard case in vhich to analyee 11sbility.
It was an in-office case for some time, and 1 note from the notes in the
in-office file that we felt thst the case was the fault of Mrs. Davies
apparently from ¥ary Spears having talked with Patricis Turner. We had
paid the collision demage to the Turner vehicle end had tried to subrogsate -
it against GEIC0, and they had turned us down on this, I believe they were
correct in so doing.

As I stated in psragraph cae, I alsc felt that it might be thst Pstricia
Turner and Jirmy Smith were giving the correct version of somewhat the
correct version, although vhat they were telling me did not agree with the
police report which we received from Portsmouth, The police report indicated
that Patricia Turner was driving too fast for conditions and shows the
sccident taking plsce right in the intersection with Patricie Turner over on
the other party's side of the road when the colliecfon occurred. Further,
¥rs. Devies stated that Patricis Turner applied brakes and slid acress into
the side of her vehicle as gshe was making a left turn,

I felt thst ve bad a2 pretty pood case and should possibly deny this claim,
until I found that the park ranger had checked into the case before the
police, and 1 talked with Renger Paul Caviness vho arrived very shortly
after the accident occurred, talked with the parties,.and made up & preliminary
report. He is very definite in stating that it 4s his opinion thet Patricia ,
Turner 18 fully at fault, and he states as a matter of fact she told hin

at the ecene that she had lost control of her car and run into the Davies'
car as it ves making a left turn, She states that her car alid on the wet
pavanent amd she slid 4nto the Davies'® car,

Therefore, fron this, it is my opinfon this is a case of 1liability and that
ve should go ahead and make settlement with Attorney Lee Yorris for the
injuries to Mrs, Davies. I feel it is strong enocugh that we should even
g0 ahead snd pay the damspe to the Davies'! car in advance if he so desires;
hovever, 1 suspect they have had 1t repsired mnder their collision eoverage
with GEICO, I am not sure of this as thexe 48 no indication in the file.

5. SETTLEMERT RVPORTS

- Coverage A ——- remains open e
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Coverage B =——— ryemains open.

Coverage C —— cwp'ed,

Coverage G50 closed by draft 735-495 J, made out to Robin F, Turner and
the First and Merchants Wational Bamk, in the amount of $537,50, dated
August 13, 1974, and coded 400-1,

As 1 previously stated, we tried to subrogate for this against GLICO and
were turned down on this by GEICO,

6. DESIRABILITY OF RISK:

As I previously brought out, I think the version of the accident given us
here by Patricia Turner is incorrect. That is the only sdverse thing that
1 know of cn these parties,

7. ENHCLOSURFS:

ACR previously forvarded

State=ment from Patrictia Turner

Statemwent from Jimoy Seith

Police Report previocusly forwarded

Letter from Attorney Morris previously forwarded
Thotographs of ecere )

BC/11-~12
BD/01-03
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