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VIRGINIA 
CoUNTY oF HENRico) TcrWn: 

THE CIRCUIT COURT OF THE COUNTY OF HENRICO 

APRIL 4, 1983 

n1e grand jury charges that: 

On or about January 28, 1983, in the County of Henrico, James 

Richard Edenton did operate a motor vehicle on the highways in the State 

of Virginia after having been found to be an habitual offender under the 

laws of this Commonwealth and while the order of the court prohibiting 

such operation was still in effect, 

against the peace and dignity of the Commonwealth of Virginia. 
Virginia Code Section 46.1-387.8 

R. C. East 
{ 

Witnesse$ s worn and sent 
by the Court to the Grand 
Jury to g ive evidenc e . 

A TRUE BILL 

Foreman 
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MOTION TO QUASH INDICTMENT 

Comes now the defendant, James Richard Edenton, by counsel, 

and moves the Court to quash the indictment and dismiss the charge 

against him, by reason of the following: 

1 . On March 17, 1981, an order was entered in the Circuit 

Court of Hanover County, an attested copy of which is attached 

hereto as Exhibit A requiring the defendant to appear on April 6, 

1981 and show cause why he should not be declared an habitual 

offender. 

2. On March 24, 1981, Deputy Sheriff D. L . Wright of 

Hanover County filed his return service, an attested copy of 

which is attached hereto as Exhibit B, stating that after 

diligent search the within named party , James Richard Eden ton, 

could not be found within his baliwick. 

3. At the hearing on April 6, 1981, the defendant did not 

appear, and on April 14, 1981, an order was ent ered in the said 

Circuit Court of Hanover County, an attested copy of which is 

attached hereto as Exhibit C, which delcared the defendant an 

habitual offender, although the same order recites that the 

Sheriff was unable to obtain service on the said defendant and 

that the said defendant failed to appear: 

4 . On August 19, 1981, an order was entered in t he Circuit 



defendant with unlawfully and feloniously operating a motor 

vehicle on May 10, 1981 on the public highway after having been 

declared an habitual offender on the grounds that the proceeding 

in Hanover County Circuit Court was invalid in that the defendant 

was not served with process as required by law. 

5. Since the entry of the said order in Franklin County 

Circuit Court, no steps have been taken to bring a new proceeding 

to have the defendant declared an habitual offender after proper 

service as prescribed in Virginia Code Section 46.1-387 . 5 and 

8.01-296(1) . 

6 . The said proceedings in Hanover County Circuit Court 

are null and void in that the defendant was denied notice of the 

proceedings and an opportunity to be heard prior to being 

declared an habitual offender in violation of the Due Process 

Clause of the Fourteenth Amendment to the United States Constitu-

tion and of Article I, Section 11 of the Virginia Constitution . See 

Ferguson v. Gathright, 485 F. 2d 504 (4th Cir . 1973). 

WHEREFORE, your defendant asks that the indictment be 

quashed and the charges dismissed . 

K. ~~ £J~. p . d. 
R. WAYNE DAWS 
Attorney At lJ w 
16 South Second Street 
Richmond, Virginia 23219 

JAMES RICHARD EDENTON 

CERTIFICATE 

I hereby certify that I have mailed a true copy of the above 

Motion to Bert Nance, Commonwealth Attorney, Henrico Circuit 

Court, P. 0. Box 27032, Richmond, Virginia 23273 , this ;'~day 

I of April, 1983. 

R. WAYNE DA\.J . 
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ORDER 

~ DEFENDANT'S 
EXHIBIT 

A l • 

I 
This day carne Ramon E. Chalkley, III, Assistant Attorney for 

the Commonwealth for Hanover County, Virginia, and filed an 

Information alleging that on the lOth day of March, 1981, A. H. 

Nichols, Evaluator of the Driver Licensing and Information 

Department, Division of Motor Vehicles, Commonwealth of Virginia, 

filed a certificate alleging that James Richard Edenton is an 

"habitual offender" pursuant to Section 46.1-387.2 of the Code 

of Virginia, ~s amended. 

'·1HEREFORE, it is ORDERED that James Richard Edenton, Route 2, 

Box 212-A, Montpelier, Virginia 23192, appear before this Court 

On the (~ day of ~-~ ~ • , 1981, a t 1 0 :00 A.M., at the 
--~~U-+--------

Courthouse thereof, and show cause, if any he can, why he should ' 

not be prosecuted as an "habitual offender" as defined by Section 

46.1-387.2 of the Code of Virginia, as amended, in view of the 

record shown by transcript and abstract attached to the petition 

herein and incorporated in and to be served with t~is Order. 

I ask for this: 

R~{~ 
Assistant Commonwealth's Attorney 
Hanover County 

JUDGE 



Date f'J/11a ~ f 11$./ 
After diligent search the withi·n named" Party 

Ttnvu Btct/.4&[) .~IrM 
Could not be found wilhin my bailwick 

' 
SHERIFF HAROLD. E. 6:~ 
By "<2£u. . 

DE SHERIFF 
/IW~ ~R.' ~~ s~~ 

(,cw~ 

Ex~ a 

\ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE ' COUNTY OF HANOVER 

COMMONWEALTH OF VIRGINIA 

vs. L - j{-14-S( 
JAMES RICHARD EDENTON 

ORDER 

On April 6, 1981, came the Attorney for the Commonwealth 

and an affidavit of compliance with Subsection 46.1-34.1 ~f the 

Code of Virginia, as amended, having been filed by the Commis­

sioner of Motor Vehicles, and the Sheriff having been unable to 

obtain service on said defendant and the defendant thereupon 

having failed to appear on this day, and the Court having heard 

the evidence, dot~· find that the defendant is a resident of this 

Commonwealth , that he is the same person named in the abstracts 

of conviction filed herein, a nd that he is an habitual offender 

of the motor laws of this State, as defined in Subsection 46.1-

387.2 of the Code of Virginia, as amended. 

WHEREUPON, it is ORDERED and DECREED that James Richard 

Edenton is directed not to drive or operate a motor vehicle on 

the highways of the Commonwealth of Virginia for a period of ten 

(10) years from this date, and thereafter until his privilege to 

operate a motor vehicle in this Commonwealth has been restored 

as provided by law; and that James Richard Edenton do surrender 

forthwith to the Court all licenses and permits to dr ive or 



operate a motor vehicle on the highways of this Commor.wea lth 

previously granted to him by the Division of Motor Vehicles of 

this Commonwealth to be disposed of in the manner provided. 

It is further ORDERED that the Clerk of this Court mail an 

attested copy of this Order to the Division of Motor Vehicles, 

2300 West Broad Street, Richmond, Virginia, and James Richard 

Edenton, Route 2, Box 212-A, Montpelier, Virginia 23192. 

I ask for this: 

Vaughn, 
Commonwealth's ~ 
Hanover County 

-

., 

ENTER: 

JUDG 

coaY IESTE 
A ' , Shelton, C\efk 
R\cn.:.rd ~. 

- ·----··----····-····...:-
13)' -----oiiPJ.LT'r' a..A~ 

i 
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VIRGINIA : 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

CONHONWEALTH OF VIRGINIA 

v. 

JA.~!ES RICHARD EDENTON 

h~'tJL. 
ORDER 

THIS DAY came the Commonwealth, by counsel, and 

James Richard Edenton, by counsel, who stands charged of 

a felony, to-wit: unlawfully and feloniously did operate a 

motor vehicle on t he public highway after having been 

adjudicated an habitual offender in violation of §46.1-387.8 

of the 1950 Code of Virginia, as amended, and upon an 

Information filed by the Commonwealth dated July 30, 1981, 

and a plea of not gui lty by the defend~nt, and was ar gued 

by counsel. 

UPON CONSIDERATION WHEREOF, the Court being of the 

opinion that a show cause order 1vas entered on March 17, 1981, 

by the Circuit Court of Hanover County and in accordance with 

'· • §46 . 1-387.5 of the 1950 Code of Virginia, as amended, and that 

the Sheriff's return of service dated March 24, l98l,a part 

i~ of the Court records , stated that after diligent search the .. 

' i; 

within named party, James Richard Edenton, could not be found 

within his bailiwick, Sheriff Harold E. Bradley by D. L. Wright, 

Deputy Sheriff, and that §46 . 1-387 . 5 of the 1950 Code of 

Virginia, as amended, states specifically that a copy of show 

caus e order and such transcript or abstract shall be served 

on t he pers on named therein in the manner prescribed by 

l! §8.0 1- 296(1) of the 1950 Code of Virginia, as a.r.Jended. and ,, 
that §8 . 01-296 ent itled Manner of Serving Process upon 

i! ~<at ural Persons. -More Specifically Process. for which no 

• o c.c ...... ouNT. v•. H 

:i ,, 
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Particular Hode of Service is Prescribed may be Served upon 

Natural Persons as Follows : 

1 . By delivering a copy thereof in writing to the 

party in person ; 

and the Court being fur ther of the opinion that an order was 

entered by the Circuit Court of Hanover County on April 6, 

1981, adjudicating the defendant, James Richard Edenton, 

an habitual offender of the mode of laws of the State of 

Virginia , as defined in subsection 46 .1-387. 2 of the 1950 

Code of Vir~inia, as amended, and the defendant , James Richard 

Edenton, was subsequently arrested in the• County of Franklin 

on May 10, 1981, and charged with the ooeration of a motor 

vehicle after having been adjudicated an habitual offender 

in accordance with §46 . 1-387 . 8 of the 1950 Code of Virginia, 

as amended. 

WHEREUPON, it is ADJUDGED , ORD~RED and DECREED that 

the charge against James Richard Edenton of o~eratin~ a 

motor vehicle after being adjudicated an habitual offender 

in violation of §46 . 1-387 . 8 of the 1950 Code of Virginia , 

as amended, be and is hereby dismissed in that the defendant 

was not served with process as provided by sa. 01'-296 of the 

1950 Code of Virginia, as amended, which prescr ibes the 

method and mode of servi ce in these matters and that service 

being by delivery of a copy thereof in writ i ng to the party 

in oerson and the return service on the heretofore mentioned 

show cause order dated March 24 , 1981, s tates that after 

diligent search the within named party, James Richard Edenton, 

could not be found within the servin~ officer's bailiwick. 

It is further ORDERED that the Clerk of this Court 

mai l a certified copy of this Order to the Division of Motor 

Vehicles, 2300 West Broad Street, Richmond, Virginia, and 

the Clerk of the Circuit Court of Hanover County, Hanover 
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Cour~house , Virginia, and the attorney for James Richard 

C:denton . 

ENTER: This theftf-rl( day of August, 1981 . 

I ask for this : . . .... 
\ ' ~ I t • ... . • 

--\\ · .. ~ ~ .~V==*\\-
RUhert K. u£; r . 
Attorney for James Richard Edenton.:·,·.·· 

Seen : 

cr~1:~ 
Assistant Commonwealth's Attorney 

1-C 
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IN THE CFFI C. E CF lHE. UlVl SlON OF MOT~JR VE:HIC.Lc ~ #-T RJCr-IMQNu, VJ RG JNIJ.. 

1, Tht U~DE RS IG~Eu, PUR5UANT TO THE ~ROVl~lONS OF 5ECTION ~6.1-34.1 OF 

THE COuf: UF 1/lRl> I •. lA, ~- 5 AME~~DED, /1 ~ 0 BE:lNG DULY Dt~IGNATf:D BY lHt COMMISSIONER 

OF Th t DlvlSlON 0~ MOTO R VEHICLE S , COMMONWEALTH Cf VIRGINIA, FOR lHE PU~POSE 

OF AllE~TING ANL CERTIFYING AS PRUVIDED JN . SAJD ~ECTJ ON , Du HEREBY CERTIFY 

THAl THe F OR~Gu l N~ Wk iTING CONSISTING OF FuU R ( 0 4) FAGEtS) IS ~ TRUE 

AND ~A~Cl TRhNSC RIPl OF T H~ RECORD OF JAME5 k iCHtRu EDE NTON IDE NTIFIED 

l~ERtlN fY Nh Mf: A~D ~UMEER. l FURTHER CERTIFY ThtT lHE LICEN~f: ANG/O K 

PRIVJLEGt Gr IHE: ~EREIN NAME O PERSON TO OP~RATE MOTO R VEHICLeS SlANDS 
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PFd: $1..0. l tlt L' I:. SE Lll Oh. 4t:.l-'t41.2 OF THE CCJuE TO TH E. HERE IN NAMED PE RSON ON 

TH E i.J,.. TE ~ l ;.lED o·~ lH E. 1KAN5CR1PT Of- RU.ffiD, ANlJ lHAT NOl lCE OF i-LL C.OURT 

SUSPt.NSI SN:::. ~"l lJ 1-:.!: VC'LATIO NS l M fJO~ED ON OR AFl ER JuLY 1, 1Y81, W.A~ SENT t.S 

f' k c SC>< l CU.• ] :--., ~t:CT l CN 4t..l-.~.t41.2 TO lHE r'f:RUN N.t ~H::D PI:R.SON 0'\ lH:: u ~TE 

~ lAT H• 1 1\l T!-n: l ~ t.·>l~C ~. 1Pl uF ReCORD, SUCH RECOR[J t.Nu t{EC.Or\0 ut- t. ~ Y STATUlOKY 

AG~ I N ! 5TRA1IVE /:.CliO~ E~l~G Oh FILE AN[J OF RFCORO 1 ~ THl S U~FlCE. 

L> lVEN UN[:E:R ~y HAND ANL UNDER lHE SEAL uF THE Dlvl Sl ON Ot- MOl OR 

VE~ICLES ~AY 9, l 9t~ . 

. (\ . 
":\\~-~~\3~~ -----
D JVJ S J O~ CF MOTUR V~ CL CF 
1'-it. C. :],~.., C' l\ .,.. c t L T H C•F ~A 
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ORDER - CASE NO. 83.Fll3 . 

This day came the attorney £or the CoUI!ilonwealth and James Richard Edenton, 

age 30, born August 19, 1952, who stands indicted £or a :felony,. to-wit: · 

operating a motor vehicle a£ter having been declared an habitual offender 

{Virginia Code Section 46.1-387.8} appeared according to the condition of his 

recognizance and came also R. t-?ayne Dawson, ·his attorney heretofore appointed. 

· Whereupon the accused was axraigned and after private consultation with 

and being advised by his counsel,·. pleaded not guilty to the indict:lnent, which 

plea was tendered by the accused in person. ~nd thereupon, after having been 

first advised by his attorney and by the Court of his right to trial by jury, 

the accused knowingly and voluntarily waived trial by jury and with the concurrence. 

of the attorney for the Commonwealth and of the court, here entered of record, 

the Court proceeded to hear and determine the case without the intervention of 

a jury, a s provided by law, and having beard t.'"le evidence and argu.-aent of counsel , 

the Court finds the accused guilty of operating a motor vehicle without a valid 

operator's license (Virginia Code Section 46.1-349), a misdemeanor ?nd l esser 

included offense under the indictment. 

The attorney for the accused the n moved the Court to set aside t.he juc~ent, 

for the reasons stated to the record, which n~tion was overruled and exception 

was noted. 

The Court adjudges and orders that the defencant is sentenced to confine~ent 

in the j ail of this County for the term of six (6) nonths. The Court further 

orcers that the defendant pay and the Co!:'l!lon·.o~ealth recover costs in the a.:-uouJlt 

The defendant is not to obtain an operator ' s permi t fro..-n the 

Division of r1otor Vehicles until said cos ts are paid in £ull. 

After pronouncing sentence , the Court advi sed the defendant of his right to 

petition for an appeal to the Supreme Cour t of Virginia and his right to proceed 

in fo~a pauperis a nd to have the assistance of court-appointed counsel . 

13 



Counsel for the defendant advised the Court the defendant desires to appeal 

the judgment rencered, and accordingly the Court suspended execution of the 

sentence for a period of thirty days and such additional time, as may be necessary, 

until the said appeal is acted upon. 

Jl.nd it appear:L"lg that the defendant is still indigent, the Clerk is ordered 

to have the record transcribed -free of charge and such transcript is hereby made 

a part of ·the record • 

.il.nd the Court appoints R. Wayne Dawson, an able and competent attorney at 

law to represent the defendant in said appeal. 

On motion of the attorney for the defendant, the Court will allow the 

defendant to remain free on his present bond pending this appeal. 

The Court certifies that at all time during the trial of this case the 

defendant was present in person and his attorney was likewise present in person 

and capably represented the defendant, for which services he is allowed an 

attorney's f ee of $ I f}tJ .-

Jl~d the defeneant is allowed to depart. 

pjc 
A Copy Teste: 
~B . ..BA.KE:R., Clerk 

P:l+ -rh- . . 
~-~..dec;.;?,,J 

Deputy Clerk 

14 



IDTICE OF APPEAL 

Ccxres nav the defendant, JanEs Richard Edenton, by counsel, and hereby 

gives notice of his intention to appeal the judgm=nt of conviction of this 

Court rendered on May 10, 1983 to the Supreme Court of Virginia. 

A transcript of the testim:my and other incidents of this case will be 

filed in the office of the Clerk of this Court. 

R. WAYNE IlA.WSOO 
Attorney At Law 
16 South Second Street 
Richrrond, Virginia 23219 

JAMES RICHARD ED~ 

By, L 

CERTIFICA'IE 

I hereby certify that I have on this .7...). day of J1.me, 1983, mailed a 

true copy of the foregoing Notice of Appeal to CCJIIIIDI1'Wea.l th' s Attorney for 

the County of Henrico, P. 0. Box 27032, Richm:md, Virginia 23273. 

R. 
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ERRORS ASSIGNED 

1. The Court erred in denying the Appellant's motion to set 

aside the conviction of operating a motor vehicle without a valid 

Virginia operators license . 

2. The Court erred in reducing the charge of operating a 

motor vehicle after having been declared an habitual offender to 

operating a motor vehicle without a valid Virginia operators license 

over the objection of the Appellant. 
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VIP.GPHA: 

n~ THE CIRCUIT COUP,T OF TilE COUNTY OF HENRICO 

COMMONHEALTH OF VIRGINIA 

v 

J.A.l1ES RICEARD EDE~1TOil 

APPEARANCES 

~r. B. Craip, Dunkum 

CASE NO. 83Fll3 

Transcrint of trial as heard on 

J~y 10, 1983, before the Fon. E . 

Ballard Baker. 

Attorney for the Coi!1mom.;realth 

M.r. R. t.!ayne DaHson 
Attorn ey for the Defendant 

Mr. James Richard Edenton 
Defendant in Person 
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I ·ND'EX 

vJITNESSES 

* Robert East 

* Judy Sites 

* Cornnonwea1th's Fitnesses 

** Defense's Witnesses 

DIRECT 
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12 
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EXHIB IT NO . 

Comm. Exh . 

1 

Def. Exh. 

A 

E X H I B I 'I' S 

DESCRIPTION PAGE NO. 

Certificate 12 

Show Cause Order, notations on 

the back of Show Cause Order, 

Order in Hanover County, Order in 

Franklin County. 
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TEF CLEP..K : 

~:R . Du~lKUM: 

:'BE CLERK: 

~R. DAPSOE: 

THE CLEPJ<: 

Transcript of trial as heard on 

~ay 10, 1983, before the Hon. E. 

Ballard Baker. 

1 

Coi!'18onwea1th v. James Richard Edenton. Case 

No . 83Fl13. 

;.>roceed? 

Yes, ~~· arr.. 

Is the Co~onwealth ready to 

Is the defense ready ? 

Yeah. 

Please stand, Vr. Edenton. J ar;~es Richard 

Edenton, the r;ran d jury v1hich met Ap~il 4, 198 

charges that on or about January 23, 1°33, in 

the Countv of Henrico, you did operate a motor 

ve'hicle on the highHavs in t he State of Virginia 

after having been found to be an habitual 

offender under the lav1s of this ColTII!lonweal t'h 

and while the order of the court ?rohibiting 

such oueration was still in effect, a[ainst 

the peace and dignity of the Co~onHer::l th. 

Do you ulead guilty or not gui lty? 

A Not guilty. 

T!1'S CLI':RK: 

A Court . 

':.HE CLEF.!-Z: 

On your plea of not guilty , do you wish to be 

tried bv the Court or by a jury? 

Pit, the consent of t~e C:omrnom..Jealth? 



1 }AF __ 

2 THE 

3 THE 

4 

5 MR. 

6 

7 

8 

9 

10 

11 

12 THE 

13 l~ . . 

14 

15 THE 

16 ~1R. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DUNKl"M: 

CLERK: 

COUR~: 

DAvlSON: 

COUP.':: 

DAPSON: 

COURT: 

DA'WSO:'l : 

2 

Yes, M'am. 

Court concur? 

Court concurs . There t;vas a motion in the case 

is that --

Yes, sir, Jud8e, we have a mo tion . I didn't 

know whether the Court t;.7anted to take that up 

with the -- in advance. I think that is going 

to be the crucial issue in the whole case. 

There is not goin g to be any is sue as to wheth r 

the defendant ~vas in fact operating on this 

?articular occasion. 

1That you want to sa~ about your motion? 

If Your Honor nlease, the, there were a nUBber 

of exhibits attached t o the ~otion. 

Yes, I remember thew. 

And I think the exh ibits pretty much S?eak for 

themselves. \>!e have a situation where Hanover 

County brought the proceedings to have the 

defendant deClared an habitual 'Jffender. The 
hirr. 

order declaring /an habitual offender itself 

recites that no service was obtained upon the 

defendant, and that he did not appear. Under 

Virginia Code Section 46.1-387.5 [and I'Q takirg 

one sentence out of that order, out of that 

long statute] a coDY of the Show Cause Order 
21 
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3 

and such transcript or abstract shall be serve 

on the person named therein in the mat ter 

prescribed by 8.01-296.1. Needless to say, th 

order reciting that he was an habitual offende 

states that he was not served in that fashion . 

The Franklin County Circuit Court has orevious 

had the same issue before it, dealing with the 

same order. And the Circuit Court of Franklin 

County found that the Hanover proceeding were 

invalid, because he had never been properly 

served, he was never given the notice and 

opportunity to be heard as contemplated by tha 

statute . The case of Ferguson v Gathri~ht, 

decided in the 4th Cir. while finding that 

that statute cooplied Hith due nrocess re­

quirements did make the point that due pro­

cess required that notice and opportunity to 

be heard be given before the driver license 

revocation take place . That is statute 46.11-

87. 5 provides for the due process re~uireoents 

of giving notice and an op~ortunity to be hear 

before sooethin? is done like declaring him 

y 

an habitual offender and had his license revok d 

for 10 years. That Fas no·t done in this case . 

Franklin County Circuit Court found it to be 
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14 

15 MR. 
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24 

25 

COUP.T: 

Dll!-1Kl~: 

sufficient to dismiss a charge that they had 

before it on that very same basi$. I think 

the issue then is pretty much already been 

decide~ by one Circuit Court. And we're askinP 

this Circuit Court to ~ake the same kind of 

ruling, that Hanover County did not take the 

proper steps to have h im declared an habitual 

offender . That he is not in fact validly 

an habitual offender by any ~roper proceedings 

and therefore he cannot b e prosecuted for 

driving after having been declared an habitua l 

offender. 

~.Je ll let's see \vhat Hr. Dunkum has to say abou 

that. 

Well , Judge, I've given this case a lot of 

thought and I, unfortunately, v.1as not the one 
Court 

who certified it from the General District/to 

the Circuit Court. Mr. Nance was the one who 

did that and I' ve discussed it with him as wel 

as some other folk s i n the office. And what 

I basically have come up with, Judge, is a 

coupl e of thines, one I don 't think what 

Franklin County did has any bearing on what 

this Court should or should not do one way or 

the other . I would say to the Court, I don't 
C)') 
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think the Hanover order can be collaterally 

attacked in this proceeding. And I would 

rely on \.<7orley v Commonwealth in 215 Virgini 

~fuich doesn't deal with the sa~e point, but 

deals with the collateral attack on the order 

in another Circuit Court. I realize, however, 

that obviously the Court is go ing to have to 

look at what happened in Hanover. And I will 

admit to the Court I was somewhat sururised to 

r ead the order of the Circuit Court of Hanover 

County which does in fact state that the 

defendant was not present and he \vas unable to 

be served with the Show Cause and notice of 

the hearing. I would say to the Court there 

will be additional evidence in t h is case along 

the lines of notice and whether or not this 

Court can decide the i s sue of ~¥hether of not 

he is an habitual offender or not I think is 
Circuit 

really the quest ion. As far as Hanover/Court 
ad-

is concerned this man has beenjjudged an habitual 

offender. And there is an order to that effec 

which des~ite what Franklin County has said 

is still in existent at this time. I realize 

that that --

Is it vo id on its face? 
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I'd love to say no I don't think it is void 

on its face. But I certainly think there 

are some things there that would cause anybody 

a lot of trouble when they look at it. 

It sure would. 

The difficult thing is, Judge, is it's my uncle 

standing that the Commonwealth Attorney in 

Hanover County has been approached_several 

times about taking the ~ro~er steps to clear 

this matter up and he refuses to do so. He 

says the order is valid, that's it. hfon 't· 

have anv more to do about it. Py client inten s 

to. I'm, of course, a~pointed on this case. 

I have advised him that I think it is on his 

best interest to bring a civil proceeding. 

I'm not sure whether it's going to be by writ 

of prohibition manda~us, 
' 

o r what, but some 

kind of ?roceeding in Hanover County Circuit 

Court. Pega.rdles s of what t~is Court does 

today, to clear that matter UP. And at that 

time, of course, anticipating in hmv the County 

will have to decide that its own order is 

invalid unless they want to just ignore the 

statute. At that po~nt thev can reserve him 

with a Show Cause Order and proceed to have it 
?Fi 
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7 

done correctly . But I think here we've got a 

situation where you do have an order void on 

its face. Now I will concede that when you 

~et in questions of \o7hether the underline 

convictions that reake un the habitual offender 

status are so~ething that y ou have to bring 

in the proceeding itself to declare the nerson 

an habitual offender . It can't be collatera l y 

stopped once the person has been given the 

opportunity to aooear and to be heard on that 

and if at so~e other point he wan t s to attack 

that and say t~at's wrong he has to go back 

there to that Court to do it . But we a re 

dealine with a different situation here. He 

are deal in ~ with thines that get into constitu 

tional rami£icet i ons. The v ery crux of the 

due p rocess clause of the U.S. and the Virgini 

constitution is to give t he nerson notice of 

what's being done when h is liberty is be ing 

deorived of. And give hi~ t h e ODPortuni t v t o ' . . 

be hea rd . The o r der in Hanover Circuit Court 

recites on its face that he was not given that . 

So I think when you g e t into the constitutiona 

ra~ifications you can collaterally attack it 

in th e se proceedings. Because it is quite a 

I 
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5 THE COURT: 
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7 

8 

9 

10 

11 

12 

13 THE COURT: 

14 HR. DUNK~: 

15 TilE COUP,T: 

that 
different picture then saying/one of the 

underlying convictions there was .a flaw in 

that conviction that "YJe have to go back and 

challenge or test. 

Hell my present thinking is that the Cmmnon-

weal th has got a hard row ·to hoe on this one 

just hearing evidence . If you want to submit 

to something I'll be glad to hear it. Those 

who will testify pleas e be sworn then . 

(All witnesses who were going 

to testify in this case were 

duly sworn on the issue.) 

All right. 1·7ho is vour first wi tness? 
· ' 

Officer East. 

East. 

16 DIRE CT EYJlJHNATION: Mr. East by Mr. Dunkurn 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

() 

A 

State your name and occupation for the Court, please. 

Robert C. East, Police Officer in Henrico County. 

How long have you been so eoployed? 

Five and a half years. 

Did you have occasion to be working on January 28, 1983? 

Yes, sir, I did. 

On that date did you also have occasion to obs erve the 

defendant, Mr. Edenton, operat~ a motor vehicle in 

County? 
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A Yes, yes sir, that's correct. 

Q Did you have occasion to stop the vehicle and have a 

conversation v7ith Mr. Edenton ? 

A Yes, sir. 

Q !ell Judge Baker when ~nd where you approached the vehic e 

and what took ry lace. 

A It was a~proximately 1:10 a.m . I had followed the vehic e 

for a distance observing it . There was some question 
the 

about /driving. I s topped the vehicle on Austin Avenue . 
that 

MR. DAPSON: Judge, I'll stipulate I the defendant ~as 

operatin g a motor vehicle. 

THE COURT: Okay . 

~. DUl'lKU~1: Thank you , Judge, but I' d rather just go 

through the briefer . It's not ~o ing to take 

long. i 
! 
I 
! T!-IE COUP..T: All ri ght. Go ahead. 

A I ' d observe d a swi tch of the dr ivers on the vechi 1 e on I 
I was one street over watching t he vehic~e. Aust i n Lvenue . 

I 

I I 
stopped the vehicle at the intersection of Dill and i 

After the switch of the dr i ver s it pulled off aga in. 

Austin Avenue , in Henrico County. After speaking with I 
the driver about the switch I went to the passenger who 

was ident ified later as Mr . Edenton. He had an odor 

alcohol about his oerson. He was later charged with 

oper ating under the influence . He had 
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!>ffi. DA1--7SO~~: Judge, I object. I don't think that has any 

relevance in this pr oceeding . 

~. !:>UNKlJM: Just tell us what happened after that . 

It doe~n't make any- - go ahead. THE CCUFT : 

p_ l~en s peaking to him about his operators license, he 

did not have one on him and he identified himself as 

James Richar d Bevins. That's the on l y information he 

would pive me. He said he did not know his date of birt 1 

So I was unable t o obtain the other information under 

t ha t name. vfuen I went back to the vehicle, that he had 

been operating, on the passenEers side I found a \..ra:Ll et 

i n t he floor board of th e veh i cle on the passengers side 

Inside tha t wallet was a birth certificate card , one of 

the plastic cards, with the name of James Richard Bevins 

James !Uchar d !::denton on it. \lith that in£o::-r:~a tion and 

the date of birth on the card I ran the check through 

D~~ - And by the dispatching came back , uh, further 

information needed froo D:!VN. !t did not have a status on it. 

I charged him with another charee and he was placed, 

incarcerated in jail. The nex t mornin g , 2\)proximatel~r 

9:00 a.n ., I responded to DI~' and spoke with them about 

the informa tion. They checked through t heir cooputer 

and Has doing so under the nai!!e of J ames Richard "Edenton 

whose status was habitua l offender. I al so had them r e -

search their fi l es t hrough the n ame of J ames Richard Bevi~s. 

2~ 
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Jarees Leroy Bevins, the name he had given me earlier. 

And that status was suspended. It was an Ar lington, 

Virginia address. I then obtained a warrant for hin and 

responded back to the jail, also with a search warrant 

for the wallet which I had returned to his property. 

After readine him his rights he gave me information that 

yes he did know he was an habitual offender. That he had 

been declared so in Hanover County. He had had an attorn~y 

or someone research information and there was a problem 

with the order. That's what he told me the next morning 

and that he just had not had the money to contest it . 

Ee also admitted to me that he had in fact changed social 

security nlll!lbers, changed t\vO digets of his social securi y 

nQ~ber and had obtained a license under the naoe of James 

Leroy Bevins. He said that he was trying to get his life 

straighten out and that after he was declared an habitual 

offender he had gone to several clinics. And then he was 

trying to get things straight, but he had to have a 

drivers license so that was the reason for changing it. 

He told me that he was unaware that it was suspended unde 

the nane of Bevin . 

All of this took place in Henrico, didn't it? 

Yes, sir. That is correct. 

Is this the pentlemen here who you talked to in reference 

to it ? 
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MR. DUNKUM: 

THE COURT: 
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Judge, I would offer the certificate, for what 
as exhibit 1 

it is worth,/for the Co~onwealth. 

All right, number 1. 

I believe that's all t he questions I have for 

Officer East. 

Any questions, Mr. Dawson? 

8 CROSS E~G\MINATION: Officer East hy J-tr. Dav.1 son 
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0 Officer East, when you talked to hi~ dov.~ at t he jai l 

did he tell you that Franklin Countv Circuit Court had 

indicated to him that these Hanover pr oceedings were· 

invalid? 

A No, sir, I found out about that through Dm'. 

0 Didn't he show you a copy of an order t~at he had in his 

possession? 

A 't-1 • _.o, Slr. 

I ask you to t ake a look at this and tell me if you've 

ever seen this before. You never saw that order? 

A ~o . sir, I did not. 

Judge, if he hadn ' t seen it I' 11 vJi thdr.a\o7 it 

from the . exhibit. 
!P.E CC~~T: All ri~ht. 
0 Did he ever tell you he had an orde~ frorr the Franklin 

County Circuit Court? 

A no, sir, I don't recal l him saY.ing tl:at, just the infor!!latio 

regarding the research in Hanover. 
3 
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13 

Q He said that there was a problem with the Hanover Order 

and he didn't have the money to go back there and fight 

it, is that what he said? 

A That is correct, yes, sir. 

MR. DA1vS ON : 

THE COUP.T: 

~IfF. . DU!'TKUM: 

~HE COURT: 

t 'ffi. . D lf.:-lK UH : 

That's all the questions I have . 

.Anything else? 

No, sir . 

All right, thank you Mr. F.ast . You may step 

down. 

Ms. Sites. 

11 DIR2CT EY~I~ATION: Ms. Sites by ~r. Dunku~ 
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A 

A 

0 

A 

0 

A 

~1'am, if you would state your name and occuoation for 

the Court. 

Judy Sites, Division of Hotor Vehicles. 

And do you have with you your records in regard to !~r. 

James Richard Edenton today? 

Yes, I do . 

And ~hat do they reflect as to his status to ooerate a 

motor vehicle on January 28, 1983. 

Sus~ended h~bitual offender . 

Do your records reflect when and where he was declared 

an habitual offender and how he was notified, if he was, 

of that fact? 
ad-

He was;judged an habitual offender Apr il 14, 1981, Hanove 

Circuit Court. 
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14 

And do your records reflect whether or no t he was aware 

of that proceeding or had been notified o£ it by the 

Division of Motor Vehicles or anything? 

Division of Motor Vehicles served hi'Cl a c opy of this 

order on May 18, 1981. 

And Hhat did they do when t hey ser ved him a copy of the 

7 order? 

8 
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20 
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25 

A 

q 

They picked up his license, his chauffeur Sl i cense , and 

he reported his operators license lost. A.t"ld ~r. Harlow 

ser ved him a copy of the or der and his si~ature is 

attached and chauffeurs license is attached. 

Okay. 

~·IR . DUNY.l11: Judge , I believe that is all the nuestions tha 

I would have. 

T:iE COURT: 

MR.. DA1,1SOtl: 

THE COURT: 

Anyth ing you want to say about that? 

No, sir, not at t his time. 

Any eros s, ~1r. DaHson? 

CROSS EXAMI~~TION: Ms. Sites bv Mr . Dawson 

0 DMV ha s receive a copy of the Franklin County Circuit 

Court order , has it not? 

Yes, it has . 

MP .. DAHSO!'i : That ' s all the quest i ons I have. 

TEE COURT: V.Tha t is t he date it was ser ved on him, Hay 

did you say? 

A ~!ay 18, 1981. 

18 

33 
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THE COURT: 

~-- DUNKUN: 

THE COURT: 

MR. DAWSON: 

THE COURT: 

l1R. DA~·?SOH: 

THE COuRT : 

!"'P,. DAWSmL 

THE COURT : 

THE COURT: 

}AP, . DA 1·!SON : 

15 

'81. All right, thank you very much ~s. Sites 
~ls. Sites. 

All right, thank you very much 1 Is that the 

Commonwealth's case? 

That's all that I would have, Judge, yes, sir . 

Do you want to put any evidence on for the 

record, Mr. Dawson? 

Judge, I'd move to strike. 

I will think about your motion . I may not 

decide it this a~ternoon, but I find righ t mucl 

merit in your position . 
, 

)1ay I confer with my client? 

I find right nuch oerit in your position. 
any 

Though we don't have/order actual l y in the 

records ye t . 

Judge, that's whv I offer ed attested copies 

with the mot ion as exhibit s. I would offer 

those if there i s any ques tion about whether 

they should b e ma de exhibits . 

Well let's do tha t . 

They a r e attested and certifi ed conies of eacr 

of t hose documents . 

They \vill be marked Exhibi t 1 & 2 for A & B 

fo r the defendant. That 's the Hanover Order 

and the Franklin Cou~ty Order. 

Judge , the exhibits I'd offered was, I t hink, 
. 
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Exhibit A was a copy of the Show Cause Order, 

an attested copy of that. Exhi~it B was the 

notations on the back of that order that showec 

the actual stamp of the service showing that 

after diligent searc~ the within na~ed party , 

James Richard Edenton, could not be found with n 

my bailiwick, Sheriff Harold E. Bradley by D. 

L. Wright, Deputy Sheriff . Exhibit C was the 

order in Hanover County declaring hio an 

habitual offender which recites on its face 

the lack of service and t h e lack of appearance 

And Exhibit D was t h e order fr oo Franklin County 

Circuit Court. 

I'll have them all committed as Exhibit A here . 

All four (4) of them. 

That wil l be fine. 

\.J e 11 1~ . Dunkum. 

Yes, s ir. 

Let's take one thing first. Are you representing 

the Corrrrnonwealth of Virgin ia? In this case? 

As far as I know I am. 

Haven 't you already lost t h is case one time? 

Judg e, I don't believ e I have. 

~he Comrnom-1eal th has, hasn't it? 

I believe the Co~~onwealth has l ost a case in 
35 
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Franklin County where he was charged with 

driving after being declared an habitual 

offender. 

The order in which ~akes specific records to 

the same order you're relyine on here? 

Yes, sir. 

And you didn't appeal that? 

No, I didn't, n o , sir . 

Was that an oversight? 

Wel l , Judge, had I been there I might have 

had sonething to do with it, but ! don't knmv . 

v7hat I \vould say as far as t~at 's concerned, 

Judge, he could be tried in an y jurisdiction 

in the CoQrnonwealth of Virginia in the case of 

driving after being decl a red an habitual 
it 

offenderkould be dismis s ed aeainst him. I 

realize that in this particular case there is 

a reason for the dismissal . And the reason 

the Franklin Court cites is the Hanover order 

being invalid. I don't know that the Franklin 

County Court can rule that the order is invalic 

They can say we are dis~issing the case, because 

we feel that the orrler is invalid. I don't 

know if that ties your h ands at a l l as to what 

y ou mn d ec ide about t he Eanover order, if in 
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i s that we do have evidence to ·it t hat he was 

served with notice of the order aftenvards . 

I think, Judge , just to put all of this aside 

and to be real honest and to g et ri gh t down 

to it. I t hink the argu~ent and the approach 

that was taken in the General District Court 

was that the P.anover order is valid on its 

f ace. Franklin County can decide what they 
3' 
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will, but it was valid. And for t heir purpose; 

he had no notice at the time, but at the time 

he became a'lvare of the Franklin County order 
ad-

he became aware that he was an d had been / judgec 

an habitual offender by Hanover . And, therefo1e, 

at t hat time he had not ice of it. Hhe ther i t 

was va lid or not 'I<Ias for Eanover t o deteri!line 

and they are the ones that had to determine 

that . And once h e is put on notice that in fac t 

he is an habitual offender he is not suppose tc 

be o~erating a I!lotor vechile in the Co~onwealth. 

I think that is the ar~roach that was taken . 

~fuether it is proper or not obviously is what 

we have got to decide . And I have some prob l errs 

vl ith it myself looking at the order on its face. 

But I think certainly he became aware of the 

fact that fue Eanover Count y Order was on its 

face valid. And he was an habitual offender. 

And I think the evidence you 've heard today 

shows that he was certain l y aware of a l l o f 

that an d in fact acknowledged to D}~ and to 

Officer East that he had been declared an 

habitua l offender in Hanover and knew it . 

Although he did say there were some pr oblems 

with the order they had never been stra i ghten 
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valid in Hanover as being ent~red by the 

Circuit Court. I would, well ! "won ' t point 

that out yet. But after we finish the case 

I ' ll point something else out to the Court 

20 

that I think will be interesting for the Court 

to note in regard to Hanover County. 

1-Jhat, they do it all the time? 

No , noth i ng like that. 

Okay. 

They are goin~ to have to decide a sin8le is sue 

on their own order, I think. 

Go ahead, !·!r. Da'YJSon, what you 'vant to say 

about it ? 

Judge, I think that as far, the Frankl i n County 

Circuit Court did not say that they were dis-

missing their case because he did no t have 

notice that he had been declared an habitual 

offender. They said he did not have service 

of the pleadings of t~e papers of the Show Cause 

Order when it was brought up ther e. 

Let me ask you this though, do you think that 

b inds this Court? 

Judee, I think that ~here, I don 't know that it 

binds it, but I think it binds it as f ar as the 
1Q 
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issue. I think there is an estoppel working 

here. 

Suppose they decide the other way. Suppose 

they decided that he was an habitual offender 
then 

up there and/he f.Ot some good legal advice 

says no the P.anover Order is no good. 

I con't, well I have to retract--

Does he drive on a (unintel . ) C~unty order? 

that, Judge, I ' m not real sure it is binding 

that is why I did not, I don't think I said 

in mv motion that it was an estop?el 

~o . you didn't , you didn't, vou didn't. 

Because I didn't ~ant to assert that there was. 

I think it certainly should have soce influence 

or it certainl)r should be weighed carefully. 

That one Court had decided that way. Particularly 

I agree (unintel.) 

(unint:El. . ) de a ling \-ri th our m-m order, certainlty 

it would be. binding I think . 

(Unintel.) 

If Hanover had made that decision and in a case 

ury there, of course, that would be binding I 

think, but since it'~ dealing with another iss~~­

The problem we 8et into though is I think the 
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logic, the reasonin[ that they used is sound 

in Franklin County. They decided that the 

service had not been compliced. He had not 

been given the notice and opportunity to be 

heard that is reauired under the constitution 

for due process. And t herefore those proceedit g 

are invalid, they are void. And I just, well 

~..re made a mistake about one of the underlying 

convictions. It r eally wasn't him that was 

involved. He wasn't even given the opportunit) 

to appear, to ~J:allenge any of the unde.rlying 

convictions if there \.Jas sor:-:e r eason to challer g• 

it. Or to state whether or not he was th e 

~erson named in the, you know, in the records 

and in the Show Cause Order . There are proba~l: 

very few defenses to be declared an habitual 

offender once those proceedings are brought. 

But, and about th e only thing the Court has 

stuck by in saying that has to be done is, one; 

you have eot to have the underlying convictions 

there and two; the oerson has to be served witn 

notice of the proceeding. 

Bell is it void or is it voidable? 

I think it is void, Judge. I t hink it runs 

afoul of the constitution of the United States. 
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And afoul of the Virginia constitution. And 

I think that be~ause it is void it certainly 

should not form the basis for a conviction . 

in this court. Besides the co~onwealth ~ade 

the point that in the General District Court 

it was certified on the basis that well now 

he had notice that he was an habitual offender 

Hhat he had notice of, because he "t\7asn 't serve< 

until after he was stopped in Franklin County . 

The offense date on that offense was ~ay 10. 

He \vas serve d on ~ ~ay 18 '.vith the order declarir g 

him an habitual offender. He goes to court i n 

August, he gets told by the Judge we ' re dis­

missing this, because the Hanover proceedings 

are invalid. By the notice he had was that 

Hanover declared him an habitual offender, but 

a Circuit Court of equal jurisdiction had said 

that proceedins is invalid. We can't convict 

you for driving as an habitual offender. So 

Irnve a considerab l e difficulty understanding 

how he was on notice tha t he should not be 

driving when Franklin County a ll but told him 

that ~noceeding is invalid. He, he even reques 

and ~ot a copy of the order. And one of the 

la.s t fJarap.raphs in the order says t hat a 

tt 
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certified copy of the Eanover County Circuit 

Court order, the Franklin County Circuit Court 

order be mailed to the Division of ~otor Vehicle 

and to Hanover County. Now I think for most 

laymen, I doubt there's any la)'I!1en that vJOuldn' t 

think then that when Franklin County ~der 

the orcter and when they had sent a copy to 

D!.N and to Hanover Countv that that cleared 

up matters or at least should start t he ~roces~ 

of clearing up matters. 

~·Jell, Mr. Dunk urn, do you want to have a chance 

to tell me this thing is voidable? 

Judge, certainly it's voidable. I don't think 

it is void. I don't think this Court can 

declare the order of the ~anover Circuit Court 

void. I think it is voidable. That's the 

position I have t aken all along. And I t-vould 

take i ssue of tvhat ~-:r. Dawson just ar~med, 

that he thought it had been cleared up. Certaim-

l y if you th ink it has been cleared U? why do 

you go a11d alter a social security number and 

get a drivers license in another name if vou 

think everything is honky -dory with your 

license and you can drive on it. Not that 

that is goin g to be the real issue in the case 
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but certainly I don't think he can co~e in her 

in good faith and say I thought it was okay for 

me to drive because Franklin County said the 

Hanover order was no good. If so, why don't 

you just use your own license or get another 

one from DMV. Don't go and use another name 

and another social security nunber and get 

ano ther license in so~ebody elses naQe . 

Well all of that is very suspicious , but it 

still c omes back t o this order in Hanover 

County. 

Well I a gree. It's lik e I said it's n o t t~e 

is s ue, but I don' t t hink i n good fai t~ you c an 

make t h at argument . 

Do you want to try t o cite me anything on it ? 

Judge, I've tried . I' v e looked and like I've 

s a id the only cases I've been able to cone up 

wi th was the one I cited ear l ier, Worlev . 

And I don't thi nk that i s no t rea lly on point 

wi th the issue we have befo r e u s todav . I 

don't think, I' ve been unab l e to find an y 

authori ty oth e r t han t he one c ited b y !'fr . I)aws n. 

And I r ead th e c as e of Fe r gu son v Gathright, 

and I t hink it i s b~sically fairli -clear 
is 

on wha t it s ay s/requ i r e d . 
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Judge , I think there is a final ooint. I think 

that if notice and an opportunity can be heard, 

can be overlooked by one Court in declininE 

him an habitual offender and another Court ther 

can overlook the fact that that Court overlooked 

giving him the notice and opportunity to be 

heard in convicting him of driving after his 

l'icense, after he had been declared an habitual 

offender. And I think the 'vhole statute may 

run afoul of the constitution. Because if that 

statutory . 'Provision that satisfies the du~ process 

requirer.ents of both the Vir ginia and D . S. 

constitutions. 

(Unintel.) I'm not going to spend a lot of 

time thrashing at the law on this noint. I'm 

reclined to agree with the position taken by 

~r. Dawson that this is probably an order whict 

should not be the bases for finding a convicti9n 

guilty of driving after having been declared 

an habitual offender. But he is clearly 

operating a motor vehic le \vi thout a valid 

onerators license and that can take up to a 

$500 fine or six months in jail or both. Hhat 

do you want? I'm fi~dinp. him guilty of operat'ng 

\.Vi thout a valid operators 1 icense. What's his 

AI: 
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record other t han what we've eot ? 

Judge, if I may have just a second. 

Okay. 

Judge, just for the recor d, I have some question 

whether that is a lesser included offense . 

I don't see why it's not. 
Judge, under the circurn--
I would note an objection just fo r t he record. 

I'm not real clear on the top of ~y head 

whether it is , but 

Judge, under tre circumstances I don't want 

t o bea t a dead horse, but I think that if the 

Court is saying that it doesn't think t hat, or 

said that it is not ~oing to find him guilty 

of beinf an habi t ual offender cert a i n l y the 

revocation is roing to be a second or subse­
offense . 

quent / And there is pr oof of that. If the 

Court would al l ow me t o amend it t o second 

or s ub sequen t offense of driv ing on r evocat i on 

certainly it is a first offen s e. And I think 

the evidence would show if it were brous ht out 

at this time it would b e a s e cond s ubs equent 

offense. Either way - -

Is this then a lesser inc l uded O? erating under 

a motor, v a lid li cen s e ? That's not a l esser 

included off ense? I t hink it is. 
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Yeah, I think it is. No question about that. 

I~m just saying I think it is second or subse­

~uent offense of that . 

Hell, just leave it the way it is. (Unintel.) 

All right . I would offer his record then. 

All right. It's a right depressing record . 

Well he'd have to be an habitual offender 

in Hanover if that be as such b y driv ing on 

r evoke d li cen se . Lik e drunk drivin 8 and that 

sort of thing . 

Judr.e, the defendant has a drinking p~oble~. 

I think that ' s eviden t from the convictions. 

He is roing to Regency 10 Services for t r eat ­

ment of alcoholisQ in Louisa County and I 

believe he i s goin g s oDewhere else as wel l . 

He h as been to ~~CV recently l ooking into 

progr ams tha t they have. Recently h is mother 

has decided to as s ist him i n getting a sDall 

busines s set up. He has signed a business 

lease to o~erate a siTall retail outlet stor e 

on St aples ~ill ~oad near the Overbi ll Lake 

a r ea . That lease - - I have a copy o f the 

b u s in ess lease. It vas executed on April 15, 

an d h e is j ust beg inning to get s t arted and 

ge tting situated in g ettin~ some thing eo ing 

47 
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for hi~self . Prior to that he was not employe 

and hasn't been for a considerable period. 

But I think he is doing soGething to try and 

get some help with the alcoholisQ. And he is 

trying to get a business going that may be 

of immense benefit to him in gett ing his life 

straighten out in the future as well. 

hThat sort of business is this? 

It's a retail outlet store,he tells me that 

it will be kind of like a clothing outlet and 

gift sho!'> . 

I s he running it by himself? 

Yes, sir. l!is I!lother is backin g him , you l:noH, 

finicall y on it, but she is try ine t o get hie 

established in somethint; he \vants to do. 

And when is it suppose to open uo? 

It's already open . 

~~1hat are we suppose to do? Forget everything 

and let him go about his bus iness? It's 

been a lone ti!:le since I smv a man with a 

\·Jors t driving r ecord. And they are major 

t hings. DUI , driving under revoked l icense, 

five (5) of those all toge t her. 

If the Court sees f it to imoose any jail 

sen tence, Judge, I as k the Court to cons ider 
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work release for the weekend. The store is 

open 7 days a week. I ask the Court to consider 

work release. I think this is an opportunity 

for him to do something to start straightening 

his life out, you know, get ting a business 

going and getting some treatnent for his 

alcoholism. Pnd, of course, if he is incarcer 

ated (unintel.) the store will have to close. 

He's almost 30 years old he's had other chance~ 

Hhat you want to say about this !".r. Dunkun? 

Judge, despite the fact that he is not an 

habitual offender any more, it's a simole 

revocation case when you look at the record 

as the Court has Dointed out and you look at 

the circumstances of the facts that vou have 

heard today from Officer East about how he 

was operating, what h e was doing, I don't think 

I can in r,ood conscience reco~end to you that 

you do less than fine him $200 and give him 

6 months in jail. And susoend his operators 

license . As the Court pointed out five (5) 
orior 

convictions/to this of major offenses . 

All right, let the record show the defendant 

and counsel are back in court and Fu. Dunkum 

is here for the Co~onwealth. I ' m a mit e 

49 
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surprisedat what I'm findinp, here. I have 

said that I am finding this defendant guilty 

1 

of operating without a valid operators license 

Hhich under , it's in vio l ation of Section 46.1 

349. That says on the first conv iction the 

violation of this Section the penalty imposed 

shall be divided at 46.1387 . Which can take 

up to $500 and up to six months in jail or 

both. I guess I'd, you rarely see any penalt 

like that for not having a valid o~ erators 

license. 

It's a n ormal penalty under 349. I would 

submit to you that it is not, it ' s rare that--

It's rare. 

Anybody would get six (6) months in jail for 

that. 

Very rare you'd have a case that could s uppor 

that, but 

Of course, it's very rare that you find a 

with a record like this. 

So having found Mr. Edenton quilty of opera tin 

a motor vehicle without a valid operators 

license, which I feel is a l ess er included 

offense for the charge of operating after 

havino been declar ed an habitua l offender . I 
0 
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find him guilty. I'm go ing to sentence him 

to six months in jail and cost. 

Judge, would the Court con- -

And I will note he has a perfect right to 

appeal this decision in court. And I want 

to advise him of that. And --

Would the Court consider suspending any of 

that time, Judge? If he had been declared, 

if he had been found guilty of the felony 

charge and got a vear in jail or even t wo 
ed 

years in jail, he might have end/up w~th less 

time. By the tine you figure parole illegibi-

lity which is not considered here. 

Hell he 'l.vill be out in four months nmv, won't 

he? 

If he had gotten a year penitentiary sentence 

he'd been out sooner than that. 

Does he want to olead guilty to being an habitue: l 

offender? 

~-lo, sir, Judge. 

I just think it is a horrible record, ~1r . Dawscn. 

I also think the fellow has been playing games 

'.·li th the Cornom1ealth and I don't really find 

much sympathy in his posi tion. I just can't 

do it. I think all I can tell him is this, he 
_5j_ 
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has a perfect right to appeal what I have done 

If he appeals I'll be glad to appoint you to 

represent him , because .I think you did a fine 

job in bringing to the Court the things you 

have brou8ht to the Court. I ai!l not overly 

opposed to work release in a proper situation. 

But I' m not sure he's got the kind of job, 

operation that can function on the work releasE 

situation. Seven (7) days a week running some 

sort of a retail outlet store here off of 

Staples !-~i ll P.oad, or wherever. ~,lflich is 

just something he got into the first of this 

month . 

May I confer with rny client? 

Sure. 

Judee, would the Court leave him out on bond. 

He has indicated to me a desire to want to 

take an a:>peal? 

~fuat sort of bond is he on? 

$1500.00 surety bond. 

Judge, I would for the record rove to sa tisfy 
of 

the conviction on, convictionjno valid operato1s 

license, operating \vith no valid D~/ operators 

license as not being.a lesser included offense. 

~he felony ch arg e of driving after he had beer 
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adjudicated an habitual offender. 

All right. You want to stand then, Mr. 

Edenton . I find you guilty of operating a 

motor vehicle without having a valid operators 

license. h1h ich I take to be a lesser included 

offense the charge of operating a ~otor vehicl 

after having been declared an habitual offende 

I'm sentencing you to six (6) months in jail 

on that t-1hich I thi nk is the maximum jail 

sen tence you could fe t on tha t offense. A~d 

I think it i s a severe penalty . And I just 

think it is a terrible record. As I under­
this 

stand / - ~vidence, you got your notice from 

Hanover April 14 , 1981. And I can see one 

driving in Richmond after that, l e t ne s ee, 

wait a minute . At l eas t a half a dozen 

convictions of · driving after you r eceived that 

notice from Hanover. As I've indicated here, 

you've got a perfect right to c.opeal what I 

have done here and I will aonoint Nr . Dav7son 

to r epresent you on t he a~pea l . And I will 

oursuant to the statute suspend execution of 

the senten ce unon t he $1 ,500.00 bond, being 

an app ea led bond. ~e 'll issue pending the 

appea l. I wi ll tell vou t his , as s oon as the 
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Supreme Court rules on it if they turn the 

appeal down, you will get a notice to turn 

yourself in jail within 10 days so watch what 

sort of business you get yourself involved in , 

because it's going to be a full , -- As far 

as I'm concerned it will be a full no work 

release proposition . Do you unders tand that, 

sir? 

All right, thank you very much then . 


