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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4898
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 11th day of June, 1958.
M. F. AND G. TRADING CO.,

Plaintiff in EITor,

against
CLIFFORD V. JENSEN, ET AL.,

Defendants in Error.

From the Court of Law and Chancery of the City of Norfolk

Upon the petition of M. F. and G. Trading Co., a limited
partnership, a writ of error and supersedeas is awarded it to
a judgment rendered by the Court of Law and Chancery of
the City of No·rfolk on the 20th day of March, 1958, in a
certain motion for judgment then therein depending wherein
Clifford V. Jensen and another were plaintiffs and Leslie
Realty Agency, Inc., the petitioner and another were defend..
ants; upon the petitioner, or some one for it, entering into
bond with sufficient security befo·re the elerk of the said
Court of Law and Chance.ry in the penalty of seven hundred
fifty dollars, with condition as the law directs.
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JUDGMENT.
This action came on this day to be heard upon the Plaintiffs' Motion for Judgment and upon the Defendant's Answer, Grounds of Defense and Cross Claim, this action having
been appealed from the Civil Justice Court of the City of
Norfolk, Virginia, both of the parties hereto being represented by counsel who waived a jury trial. Whereupon,
the evidence was heard by the Court and the case was
argued by counsel.
And motion having been made by the Defendant, Leslie
Realty Agency, Incorporated, that the evidence be stricken
as to said corporation, it is ORDERED that said motion
be, and the same hereby is, sustained, and judgment in this
action is rendered in favor of the Defendant, Leslie Realty
Agency, Incorporated.
Judgment is rendered in favor of the Plaintiffs against
(Poplar Corporation, General Partner for M. F. and G.. Trading Co., a limited partnership,) in the amount of Six Hundred Dollars ($600.00), with interest from February 22,
1957, plus the costs of this proceeding, to which latter judgment the Defendant, Poplar Corporation, T/A M. F. and G.
Trading Co., duly excepted.
And Poplar Corporation, T/A M. F. and G. Trading Co.,
having indicated its intention of applying to the
page 8 ~ Supreme Court of Appeals of Virginia for a Writ
of Error and Supersedeas to the judgment of this
Court, it is ORDERED that tl1is judgment be suspended for
a period of sixty (60) days from the date hereof in order
to permit Poplar Corporation, T/A M. F. and G. Trading
Co., to apply for a ·writ of Error and Sit,persedeas, provided
that Poplar Corporation, T/A M. F. and G. Trading Co.,
enters into a suspending bond with surety to be approved by
the Clerk of this Court in the principal amount of One
Thousand Dollars ($1,000.00).
The aforesaid Defendant, Poplar Corporation, T/A l\L F.
and G. Trading Co., excepted to the action of the Court in
rendering judgment against it on the grounds that the Plaintiffs were not entitled to recover the monies paid on account
of the purchase price as a matter of law in that they had
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breached their contract to purchase the dwelling involved by
falling short in compliance with the terms of their contract
and thereby breaching the same.
Enter Mar. 20, 1958.

J. H. T .
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Now comes Poplar Corporation, General Partner for M. F.
and G. Trading Co., a limited partnership, with its principal
office in the County of Princess Anne, State of Virginia, the
above Defendant, by its attorney, in accordance ·with Rule
5 :1, Subsection 4, of the Rules of the Supreme Court of
Appeals of Virginia, and files its notice that it will appeal
to the Supreme Court of Appeals of Virginia for a writ of
error to the judgment of the Court of Law and Chancery of
the City of Norfolk, Virginia, entered in this action on March
20, 1958, and it does assign the following errors to the action
of the trial court :
(1) The Court erred in entering final judgment against the
Defendant in the principal amount of Six Hundred Dollars
($600.00) on the grounds that the Plaintiffs were not entitled
to recover the monies paid on account of the purchase price
as a matter of law, in that they had breached their contract
with said Defendant without fault on the part of said Defendant by falling short in compliance with the terms of 'their
contract, and thereby breaching the same.
M. F. and G. TRADING CO.
By: POPLAR CORPORATION,
GENERAL PARTNER
By: NORRIS' E. HALPERN
Its Atorney.
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Mary Jensen.
Filed 4-14-58.
L. M. CALVERT, D. C.

•

•

•

•

•

•

•

•

•

•

page 4}

MRS. MARY JENSEN,
the plaintiff, called as a witness on her own behalf,
page 5 } having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
By Mr. Marlowe:
Q. Will you state your full name?
A. Mary Jensen.
Q. Mrs. Jensen, where do you live Y
A. Wharton Avenue, Norfolk, Virginia.
Q. Speak right up.
A. I'm sorry, I have laryngitis.
Q. Now, where do you live Y
A. 2306 Wharton Avenue.
Q. On the 20th day of June 1956, did you enter into a
contract with M. F. & G. Trading Company, and Leslie
Realty Agency, Incorporated, for purchase of a home in
Princess Anne County Y
A. Yes, sir.
Q. And I ask you if this is a copy, exact copy, of the
contract that you entered into?
(Handed to the witness for examination.)
A. Yes, it is.
Mr. Marlowe: I would like to introduce this, if your
Honor please.
The Court: It will be marked Plaintiffs' Exhibit
page 6} P-1.
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Mary Jensen.

(Received and marked in evidence as Plaintiffs' Exhibit
P-1.)

By Mr. Marlowe:
Q. Now, Mrs. JensenThe Court: Excuse me, if you will. Let me glance over
this.
Mr. Marlowe: Yes, sir.
. Mr. Marlowe: Yes, sir.
The Court: It doesn't say so here. It says "Clifford
-iv. Jensen.'' Am I right in assuming that that is your
husband-?
The Witness: Yes, sir.
The Court: ( Continuing )-having some trouble reading
this. Is it $15,950.007 I believe that's right.
Mr. Marlowe: That would be. I lmow it isn't quite
clear. Have you got another-Mr. Halpern: Yes, sir.
Mr. Marlowe : This is the same thing, would this help
your Honor any; it may be a little clearer.
(Another copy was handed to the Court.)
The Court: The suit is against MF&G, a limited partnership. Can you sue that way?
Mr. Halpern: Yes, I think so. The general
page 7 ~ partner of MF&G; is Poplar Corporation; and it was
served that w.ay and service was accepted.
The Court: Well, you filed an answer with MF&G. All
right, we will work that out when we get to it.
Mr. Halpern: It is a partnership.
The Court: All right, go ahead.
By Mr. Marlowe:
Q. All right. In the cours·e of the negotiations surrounding this contract, how much money did you pay down, Mrs.
Jensen?
A. A total of $600.00.
By the Court:
Q. How much?
A. $600.00.
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Mary J e1isen.
Mr. Marlowe: Now, if your Honor please, you will notice
in the motion for judgment it says $800.00, and that can be
amended to $600.00.
The Court: w·ell, you don't have to amend an amount
when the amount is less than the amount shown here. The
only time you have to amend it is when the opposite is
true.
But under this contract it has $500.00 paid this date, and
an additional $100.00, also paid to apply-go ahead.
By Mr. Marlowe:
Q. Now, Mrs. Jensen, did you ever get the
home?
A. No, we did not.
Q. Was the home resold T
A. Yes, it was.
Q. And I believe you signed some papers applying for a
G. I. Loan in the course of endeavoring to get the home, and
I believe they objected to the way you filled the forms
out?
A. Yes, sir.
Q. Now, do they still have your money7
A. Yes.
Q. And have youpage 8 ~

The Court: Excuse me one minute. When you say "the
home was resold,'' you asked her was the home ''resold'' as I
understood your question, and she said, ''yes.'' I am frank
to admit that I don't know what you mean by that.
Mr. Marlowe: All right, I will clarify that for you, your
Honor.
·
· .,·.
Q. Now, in accordance with the terms of the contract they
were supposed to ha¥e the closing on the home, which is
December 22, 1956; is that correct?
A. Yes.
Q. And, I think, it has a furtherpage 9 ~ The Court: No, it doesn't say'.'that, exactly.
Mr. Marlowe: Well, that is''fbr the closing. I
will get into the whole thing.
The Court: You say the contract speaks for itself.
'' All taxes, insurance, rents, and interest are to be pro-rated
as of settlement and settlement to be made on or about
December 22, 1956, or as soon thereafter as title can be
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Mary Jensen.
examined and papers prepared, allowing a reasonable time
to correct any defects reported by the title examiner. In
any event, the completed dwelling will be tendered for delivery within eight months of the date of this contract.''
Mr. Marlowe : Yes, sir. I was speaking of the closing
date. The Court did not give me a chance to get into the
other phase of it.
The Court: Sorry.
Mr. Marlowe: The contract speaks for itself like I s,ay.
There is no contention about what the contract says.

Q. Now, was the home ready on Decemher 22, 1956 Y
A.. No, sir, it was not; no, sir.
Q. Was the home ready eight months after the· signing of
that contract Y
page 10 ~ A. No, sir.
Q. "'\Vhich would be the 22nd of February 1957 Y
The Court :

It would be February 20th.

By Mr. Marlowe:
Q. February 20th, 1957?
A. The house was not completed then.
Q. And was the home resold after the expiration date of
this con tract Y
A. Yes, it was.
By the Court:
Q. Sold not by you, but by MF&G Trading Company;
someone other than you or anybody designated by you 7
A. That is correct.
The Court : Any third person.
By Mr. Marlowe:
Q. Was any tender of any deed ever made to you?
A. No, sir, there was not.
. Q. And you testified that they still have the money and
they still have the proceeds from the sale that they made
to the third parties?
A. That is correct.

Supreme Court of Appeals of Virginia
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Mr. Marlowe: That is all. Witness is with you.
The Court: One minute, this gentlemen probably will ask
you same questions.
page 11 ~

CROSS EXAMINATION.

By Mr. Halpern:
Q. Mrs. Jensen, you refused to sign the papers necessary
to process this case for a G. I. loan; isn't that trueY
A. Papers were sent to me in blank and I did not sign the
blank papers.
Q. Well, you could have filled them out, could you not Y
A. I do not sign things in blank.
Q. Well, . there was no reason why you could not have
filled them out and signed it 1
A. I wa.s told to sign them and your corporation would
fill in the forms.
Q. Well, now, when did you receiv,e these papers originally?
A. I do not remember the exact date.
Q. Well, can you give us some idea Y
The Court: Well, the contract was signed June the 20th ;
and it was comtemplated at that time that s·ettlement will be
made on December 22nd?
The Witness: Yes, sir.
By Mr. Halpern:
Q. Now, I assume sometime between then it was when you
got these papers. Could you tell us whether it
page 12 ~ was two or three months after you signed the contract or whether it was before December 22nd or
after December 22nd; I mean could you let us have some
reasonable estimation of when it was.
A. Let me see (long pause). I honestly don't remember;
it was that long ago.
Q. Well, was it before you were supposed to close?
A. Yes, it was before.
Q. Would it be several months before or a very short time
or can 't you recall f
A. Probably, I think it was shortly before.
The Court: So, it was prior to December the 22nd.
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By Mr. Halpern:
Q. You received the papers long before the house was
supposed to have been completed and ready for delivery,
and you refused to sign the pape·rs; isn't that so?
.A. As I said, you sent papers to me to be signed where
you said sign your name and return asnd we will fill in the
blanks, and I didn't do that.
Q. But you could have filled them in yourself, couldn't
you?
A. No, I don't know. I don't think so, because I did not
know what you wanted.
Q. Well, the office did fill them out and sent them to you,
didn't they? The defendant filled out these forms
page 13 ~ and sent them to you to be signed Y
A. The ones I remember was sent to me in
blank.
Q. All of them?
A. All the ones I remember.
Q. Did you sign runything in blank Y
A. No, sir, I did not.
Q. Did Mrs. Ady call you at least three or four times
to ask you to sign the completed papers after she had filled
them out and sent them to you and return them?
A. That is so long ago, I do not remember.
Q. Mrs. Ady is connected with the Community Mortgage
Company. That was the procedure in this case. Mrs. Ady
handled the application of the G. I. loan; didn't she?
A. Yes, she did.
Q. Now, you know whether or not she called you three or
four times to try to get you to sign the completed papers
and return them?
A. I do not remember if she called.
Q. You don't remember?
A. No.
Q. Do you remember me writing you?
A. Yes, sir.
Q. And how many times did I write you or your attorney,
do vou recall 7
·
A. No, I do not.
page 14 ~ Q. Did I send you a registered letter Y
A. Yes, yon did.
Q. And you ig'Ilored that letter, did you not?
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The Court: You didn't answer that letter?
The Witness: No, I did not.
(A document was handed to opposing counsel for examination.)
By Mr. Halpern:
Q. I show you a letter dated December 5, 1956, with a
registered, return receipt, addressed to you and your husband a,nd ask you whether or not you received this letter!
(Handed to the witness for examination.)
A. Yes, I received it.
Q. And is this your signature on the card indicating
your receipt of the letter?
A. Yes, sir.
Mr. Halpern: I place these in evidence and ask that they
be marked Defendrunts' Exhibits 1 and 2.
The Court : They are so marked.

(Received and marked in evidence as Defendants' Exhibits
1 and 2.)
Mr. Marlowe : Are you introducing two exhibits?
The Court: No, just the return receipt.
page 15 ~ Mr. Halpern: I will show it to you.
Mr. Marlowe: That is all right.
(A eard was thereupon handed to opposing counsel for
scrutiny.)
The Court: All right.
By Mr. Halpern:
Q. Now this letter is addressed-Defendants' Exhibit 1,
is addressed to Mr. and Mrs. Clifford V. Jensen, Route 1,
Box 159 a, Bayside, Virginia :
(Reading) "Dear Mr. and Mrs. Jensen:
'' Some.time ago our office sent you papers to fill out in
order to process your case involving the purchase of Job
No. 69, beimg Lot 30, Block C, Plat of Poplar Halls, Section
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One, Princess Anne County, Virginia, under your contract
dated June 20, 1956. You have failed to cooperate in that
you have not returned these papers completed and signed.
''You are hereby given five ( 5) days' 1J1otice to complete
the papers and return the .same to the office of Leslie Construction East Corporation, 675 Military Highway, Norfolk,
Virginia. If you fail so to do, I have been inpage 16 } structed to bring a chancery suit against you to
compel you to complete the papers and to take
title to the property after processing.
I trust this will be uillilecessary, as it will put you to considerable co.st in litigation. Please let me hear from you
at once.
Very truly yours,
NORRIS E. HALPERN."

Q. (Continuing) Now, you were aware of the fact that I
was attorney for MF&G Trading Company, is that not so?
A. That is so.
Q. Now, I show you a letter dated December 27, 1956, that
is, a carbon copy of a letter addressed to you and your
husband, and ask you whether or 'llot you received this
l·etter?
(Handed to the witness for examination.)

A. Yes, I received· it.
Mr. Halpern: I introduce this letter in evidence and ask
that it be marked Defendants' Exhibit D-3.
(Received and marked in evideince as Defendants' Exhibit
D-3.)
By Mr. Halpern:
Q. This letter reads as follows:
page 17}

"Mr. and Mrs. Clifford V. Jensen,
Route 1, Box 159 A
Bayside, Va.
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Mary Jensen.
''Dear Mr. and Mrs. Jensen:
'' On December 5th I wrote you and requested that yo~
complete and return the processing papers for Job No. 69 in
Poplar Halls, SectiOIIl One, Princess Anne County, Virginia,
in accordance with your contract dated June 20, 1956.
'' I did not receive a reply to this letter.
'' If yiou do not intend to re,turn the papers and go through
with your contract, I would appreciate your contacting me
so that I may take- this matter up further with the builder.
"I hesitate to bring suit on this matter and to put you
to the expense of having to bear the costs of the suit if this
matter can be resolved. In any event, I would not like to
proceed with a court action before having hea:rd from you one
way or the other as to what your intentions are.
'' Please let me hear from you at your earliest convenience.
''Very truly yours,
NORRIS E. HALPERN.''
Q. (Continuing) Now, I ask you, Mrs. Jensen, if it isn't
true that you did not answer that letter Y
page 18 ~ A. I turned it over to my attorney.
By the Court:
Q. Well, you didn't answer it 7
A. No, I did not answer it.
Q. And whethe-r or not your attorney answered it you don't
know?
A. No, I don't know.
Mr. Marlowe: What was your question, your Honor?
The Court: She said that she, herself, did not answer it,
but she turned it ove1r to her attorney; and I asked her did
she mow whether or not her attorney answered it and she
said she did not know.
By Mr. Halpern:
Q. Now, at the time that I was writing you in December
to send me the signed papers, at that time you had made up
your mind that you were not going to take this house, isn't
that trueT
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A. That is not true.
Q. Well, why didn't you sign the papers and return.
them?
A. Because you sent them in blank.
Q. But you received them again from me in completed
form, except for the Exhibit A, that I am going
page 19 ~ to put in evidence a little later, all the other papers
were filled out; that is correct, ·isn't it?
A. I do not remember if they were or not.
Q. Well why can't you remember that. You remember
that when they were originally sent to )7iOU they were not
filled out, yet you don't remember it later when they were
filled out and sent to you T
A. I do not remember at no time they were all completed.
Q. We.JI, now, Mrs. Jensen(A document· was then handed to opposing counsel for
scrutiny.)
By Mr. Halpern:
Q. I show you an application for home loam. guaranty or
insurance, dated October 22, 1956, and purportedly signed
by Mary A. Jens·en, on October 22, 1956, which is an application for a G. I. Loan, and I ask you whether or not that is
your signature? · ·
(Ham.ded to the witness ·for examination.)
A. Yes, that is my signature.
Q. You knew that in order to obtain this loan that you
had to sign an application form to the Veterans Administration; that is true, is it not?
A. Yes.
Q. And you knew that this pape-r was for that purpose?
A. Yes.
page 20 ~ Q. And this. paper was ·filled out when you ·
signed it?
(Shown to the witness.)
A. Yes, uh-huh.
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Mr. Halpern: I place this in evidence, if your Honor
please, and ask that it be mark€d as De.fendants' Exhibit
D-4.
(Received and marked in evidence as Defendamts' Exhibit
D-4.)

Mr. Halpern: Is it all right to take the copies off? It's
in triplicate. One is enough.
Mr. Marlowe: Sure.
The Court: When was this signed Y
Mr. Halpern: It was signed on October 22, 1956, at two
places, here and on the back.
The Court: All right, go ahead.
By Mr. Halpern:
Q. Now, in section one of the Application for Home Loan
Guaranty or Insurance, the document being Exhibit D-4,
that I have just put in evidence, in paragraph 1, we find
typed: ''Purpose of Loan-To Purchase Residem.ce for
Ve,teran 's Use * • '"'" You are the veteran in this case
who made application, is that correct?
A. Yes, sir.
Q. And then we see on the form, in parentheses :
page 21 ~ ("Or rental if transferred)." And I ask you
whether or not that is your writing?
(Handed to the witness for examination.)
A. That is mine.
Q. So that on October 22, 1956, you indicated that it was
your intention to purchase a residence for your use, for your
personal use?
A. If we would be in town.
Q. That is correct; if you were not transferred Y
A. If my husband was transferred, naturally we would
have to rem.t or sell it.

The Court: Well-

By Mr. Halpern:
Q. But you were not transferred Y
A. But there were constantly rumors around.

M. F. and G. Trading Co. v. Clifford V. Jensen, et al.

15

lJ1ary J eris en.

By the Court:
Q. Ml'ls. Jensen, thenA. Yes, sirY
Q. (Continuing)-tbe papers that you referred were sent
to you in blank did not include this application for insurance Y
A. I sent that one; yes, sir.
Q. Around about the same time, on October 27th, '56,
apparently?
A. Yes, sir.
page 22 ~
Mr.
Mr.
Mr.
Mr.

Mr. Marlowe: May I see that last form, if
your Honor please?
Halpern: I have a copy, if you would like toMarlowe: Thank you, your Honor.
Halpern: Would you like to see a copy of it Y
Marlo~ve: Yes, I need it for reference.

(A document was thereupon handed to counsel.)

The Court: All right. You say she was the veteranY
Mr. Halpern: Yes, sir.
The Court: This says "Number of Veteran's Dependents
and their ages,'' here. '' Wif'e-35, boy-5, and a girl-8
months.''
Mr. Halpern: But she is the veteran. That is the way
they are processed.
The Court: It doesn't sound like this ladyMr. Halpern: They were both veterans in this case, but she
was the applying veteran seeking the benefits.
I had better leave this on there because it is a part of this
file.
(Handed to opposing counsel for scrutiny.)
page 23 ~

Q. Now, when did you decide, Mrs. Jensen, after
October the 22nd, 1956, when you signed that you
intended to purchase it as a home, when did you change your
mind and decide that you did not intend to occupy it as your
home?
A. I did not change my mind. There were constantly
rumors going around in the Navy that we would be transferred, so obviously we could not occupy the home if we
moved away with the Navy orders.
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Q. Well, if you had been transferred, as a practical matter
you knew, and as a legal matter, that MF&G Trading Compruny would not compel you to go through with this closing;
you were aware of that fact, were you notT
.A. I wasn't sure; I didn't know.
Q. How long were you in the service, Mrs. Jensen 7
.A. Approximately four years.
Q. So, you were aware of the fact that there are constant
rumors about people going her and there and transferred
to places and without it actually ever materializing, aren't
you?
The Court: Why do you say that she wouldn't have had
to go through with it if she had been transferred f There
is nothing in this contract that says that.
Mr. Marlowe: That's right. There is nothing in the
contract that says that.
page 24 ~ Mr. Halpern: I say, as a practical matter,
when they are transferred, if they give us-if they
give my clients-I will put it in evidence later-if they
give my clients official orders of transfers, we do not require them to go through with it. But we require official
orders signed by someone in authority.
Mr. Marlowe: If your Honor please, I would like to note
my objection, and ask that that be struck from the record, for·
the simple reason that is not the evidence ·and would not be
admissible in the first place because there is no evidence to
show that the J ensens knew that that was the policy MF&G
Trading Company might follow.
The Court : I am inclined to agree. This is the issue
here. One, this contract-to start out with, Mrs. Jensen
does not contend that she failed to comply with the contract
because she was to be tra:nsferred but states she failed to
comply with the contract because completed papers for its
execution were never delivered to her and the property was
never tendered to her. Isn't that essentially-?
·
I am inclined to agree one, that the custom
page 2~ ~ .would not be binding; that the contract would be
.·.; . . ·. b1nding.
Mr. Halpern: Yes, sir.
The Court: And two, the issue isn't before us.
Mr-. -II;alpern: I do not think it is in issue because that is
not why-The Court : I will sustain the objection.
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By Mr. Halpern:
Q. Now, I will show you a paper headed: '' Request for
Verification of Employment,'' with a card attached to it, and
it is purportedly dated December 28, 1956, in ink writing,
and it is purportedly signed by "Mary A. Jensen," and I
ask you whether that is your signature?
{Shown to the witness for examination.)
A. Yes, it's my signature.
Q. And I ask you whether or not you signed that on December 28th, '56 ( shown to witness) T
A. Ye·s, sir.
Q. And that date, '' December 28th, '56, '' is in your hand.
writing?
A. Yes, sir.
Q. Now, I will ask you whether or not that card was attached to it. "There are to be filled out in triplicate and
returned," is what appears on the card, and then
page 26 ~ there are three items: '' One-need approximate
balance in bank account; two-need approximate
blue book value of auto ; three-need return of VA blank
I mailed a few weeks a.go-your Certificate o.f Eligibility and
request for VA Determination of Eligibility,'' and ask you
whether or not you received that card?

(Handed to the witness for examination.)
A. Yes.
Q. And you never submitted the information requested on
this card to Mrs~ Ady T
A. (Pa.use) I turned those papers over to my lawyer.
Q. vV ell, you never submitted the information to Mrs.
Ady!
A. No.
Q. That she requestedBy the Court:
Q. What did you say you did with those papers?
A. I turned them over to my lawyer.
The Court: You drop your voice so much-I assume
you said "lawyer?"
The Witness: I have laryngitis, I'm sorry.
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Mr. Halpern: I place these in evidence and ask that they
be marked as Defendants' Exhibit D-5.
page 27

r

(Received and marked in evidence as Defendants' Exhibit D-5.)

The Court : All right.
(A document was hamded to opposing counsel for examination.)
By Mr. Halpern:
Q. Now, I show you a paper entitled Exhibit .A, purportedly signed by Mary A. Jensen, on January 28, 1957, and I
ask you whether that is your signature?
(Handed to the witness for examination.)
A. Yes, that is my sigmature.
Q. And I ask you whether that date, January 28, 1957, is
written in your handwriting!
A. Yes, it is.
Mr. Halpern: I place this in evidence, if your Honor
please, and ask that they be marked Defendants' Exhibit
D-6.
( Received and marked in evidence as Defendants' Exhibit
D-6.)
The Court: Do you want it back?
Mr. Halpern: Ye,s, ,sir.
Q. Now, this was a paper that was sent to you in blank
which you obected to, is that correct?

(Handed to the witness for examination.)

A. Yes.
Q. The otheT papers were filled out, weren't
they?
A. I don't ·remember.
Q. Well, how is it you remember that that was in blank
aind you don't remember, Mrs. Jensen, whether the others
were filled out?
page 28

r
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A. I remember some of them were in blank. I do not
remember .specifically that any of them were.
Q. Now, actually all you bad to do in this case was to
put an '' X'' in the various boxes ref erred to, isn't that correct, and describe the property, which you could have done
yourself; couldn't you¥
(Handed to the witness for examination.)
Q. (Continuing) That is true, isn't it, Mrs. Jensen 7
A. The paper had to be filled out; yes.
Q. Yes. And you could have done it yourself, couldn't
you?
A. Well, I imagine I could.
Q. Now, the printed form of the Veterans Administration
known as Exhibit D-6, which I hold in my hand and now
show you has printed in it: '' I actually intend to occupy as
my home the property to be purchased with the proceeds
of the loan applied for and to move into the property personally within a reasonable time after completion of the
loan.'' I am going to ask you whether or not you struck that
out arnd wrote in : '' Do not intend to occupy home
page 29 } personally?''
A. Yes, I did, because at that time it was apparent we were to be transferred.
Q. You knew that that made you ineligible for a G. I.
loan?
A. No, sir, I did not know that.
Q. You did not know it 7
A. I did not know it.
Q. You knew when you submitted the original application
in October that the proC'eeds of the loan were to be applied
to the purchase of the home for your use and personal
·
occupancy?
.A. Personal occupancy or if we were to rent or sell the
property.
Q. But you never received orders of transfer; they were
merely rumors?
A. They were more than rumors.
Q. Well, you never received orders of transfe·r; you .are
still here-from 1956 to this date?
.A. We are still here, and it is very imminent that we ·
will be going soon.
1

20

Supreme Court of Appeals of Virginia
Mary Jensen.

Q. I say you never received official orders of transfer Y
A. Not yet. They were reorganizing my husband's squadi,on; that they anticipated his squadron w.as being transferred. It is just one of those things in the Navy.
page 30 ~ It takes time to get it all set up.
Q. So that in January, when you signed that
paper you did not then intend to take the house 7
A. I intended to take the house and live in it if we were
here, and it we were not here to rent it ourselves.
By the Court:
Q. At that time you did not expect to be able to occupy
it personally 7
A. We expected orders out immediately and would be unable to occupy the home personally.
By Mr. Halpern:
Q. In any event you wrote that on that paper that you
did not intend to occupy the home personally so that you
did not want the house at that time, didn't you 7
A. No, sir ; obviously we could not occupy the house if we
were not living here.
Q. How long has your husband been in the service 7
A. About 17 years.
Q. And how long has he been stationed in this area?
A. About two a.nd a half years.
Mr. Halpern: No further questions.
RE-DIRECT EXAMINATION.
By Mr. Marlowe:
Q. Mrs. Jensen, at the time of signing the original contract on June 20, 1956, what were your
intentions in referenee to th,a use of the home at that time T
A. To live in the house personally.
Q. And after signing the contract and going through the
proees,sing, certain papers were sent to you. Now, have you
ever actually refused to sign any papers Y
A. No, sir, I never refused to sign papers.
Q. As a matter of fact all the papers sent to you were
·
actually signed?
A. They were signed and returned.
Q. Now, what Mr. Halpern objects to is that you signed
page 31 ~
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them in such a way that they did not please him or the
Veterans Administration. For instance, on the. first papers
that you signed after signing the original contract form
VB4-1802, he had printed in this appliciation: '' To Purchase Residence for Veteran's use.'' Is that right T
A. Yes, sir.
Q. Why did you add : '' Or rental if transferred T''
A. Because it seemed as though we were going to get transferred very shortly, arid since we wouldn't be able to live in
the home if we were transf.erred we would have to rent it or
sell it, naturally.
Q. Then, if you had le.ft that out you would have been misrepresenting on your application f
page 32

~

A. Yes, that '-s true.

Mr. Halpern: I obj,ect to that. All the questions are leading, in fact.
The Court: Sustained.
Mr. Marlowe: All right.

Q. Mrs. Jensen, now you subsequently received some
papers in which was included Exhibit A; is that correct?
A. Yes, sir.
Mr. Marlowe : At this time, if the Court pleaise, I want
to know whether or not I answered that letter, an answer to
Mr. Halpern's inquiry. I can't testify but I can( A document was handed to Mr. Halpern for examina-

tion.)
Mr. Marlowe : Here is a copy of the lette·r.
The Court: All right, you haven't put in but one exhibit.
That will be Plaintiffs' Exhibit P-2, then.
(Received and marked in evidence as Plaintiffs' Exhibit
P-2.)
By Mr. Marlowe:
Q. Now, on Exhibit A, Mr. Halpern says, and you testified,
that you struck 3c where there is an '' X, '' is that
page 33 ~ right?
.
A. Yes, sir.
Q. And then you added: '' Do not intend to occupy home
personally.'' Now, why did you write that in?
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A. Because at that time it seemed that we would be trans-·
so quickly that we would not have a
chance to occupy the home personally.
Q. At the time that you entered the original contract state
whether or not anyone .advised you that you could not use
your home as you wanted to after you purchased it?
A. They told-what did you ,say? Say that again, please?
Q. At the time of the isigning of the original contract, the
sales contract that is dated June 20, '56, state whether or
not anyone advised you that you could not rent or sell your
home or do what you wanted to with it after you purchased
iU

f erred out of town

Mr. Halpern: I object to the question.
A. No one saidMr. Halpern: If your Honor pleaseThe Court: One minute. I am afraid-before I can pass
on the question, I am going to have to ask you to read me the
question.
(The last question was read by the reporter.)
Mr. Halpern: I object to the question because
page 34 ~ by law everybody is presumed to know the ~aw
whether they know it or not, and the law which I
am about to read to your Honor, under the Servicemen's
Readjustment Act clearly provides in order to be. eligible for
a loan a veteran must occupy the home and intend to occupy it
at the time of purchase and at the time of settlement.
Now 649aThe Court: That is not a general law, is it?
Mr. Marlowe: It's not a general law, if your Honor
please; and besides that it becomes irrelevant since that she
says at the time of the signing of the contract she was going
to use it personally, so she came ·within the perview of that,
in the first place, as far as intentions.
The Court: I am going to sustain the objec:tion to the
question for other reasons. I don't know if it is contended to
vary the terms of a written instrument by contemporaneous
statements. It is a violation of the best evidence rule. The
contract speaks for itself.
Mr. Marlowe: The contract speaks for itself, but insofar
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as the intentions of the parties when they entered
page 35 r into the contract you can also show the intentions
of the parties. We are not trying to vary the
contract at all.
The Court: You mean to say you can show the intentions
of the parties when it is contrary to what the written contract
shows?
Mr. Marlowe: No, ,sir, there is nothing in it contrary to
the question that I am trying to-the evidence that I am trying to adduce.
My question was whether or not she knew at the time
of the-my question is this : I asked her to state whether
or not at the time of the signing of the contract whether anybody advised her tha.t she could not do anything she wanted
to with the home. It has nothing in the contract concerning
that.
The Court: Wen, I will allow it. I don't think it is particularly material, butMr. Halpern: I would like to note my exce:ption on the
grounds there was no duty on the part of the defendants to
so notify the plaintiffs.
The Court: I agree with you. There is no duty. It is
just a question of law. '' Did anybody say so to her.'' That
is all the question is.
page 36 r J\fr. Marlowe: Your Honor, may I merely point
outThe Court: I will allow the question; no use in arguing.
Mr. Halpern: He is allowing it. May I get my exception
in the record¥
The Court: You certainly may. I did not mean to stop
you, but there is no need to argue.
Mr. Halpern: That is all right, your Honor. In addition, the United States Code in Section 649a of the Servicemen's Readjustment Act, under Title 38, specifically provides that the benefits are made available to a person who
intends to occupy the property as his or her home, and
everyone is preisumed to know the law.
The Court: Go ahead.
Mr. Halpern: I note an exception.
The Court : I don't think that the fact that I allow this
question, if you can persuade me that you are• right in your
contention and the fact that the person either affirmatively
or negatively would change it-
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page 37

~

Mr. Halpern: Would not prejudice my case Y
The Court: ( Continuing )-prejudice it, but I
am going to allow it.

By Mr. Marlowe:
Q. Go ahead. DidA. No, sir, no one told me I could not rent or sell or do
anything I wanted to with it.
Q. And state wheither or not when you deleted part of the
papers that was sent to you or added an addendum were
you stating merely what was the truth?
A. I stated what was the truth.
Q. Now, did you ever change your mind about purchasing
the house-in other words, I will ask you this : State whether
or not if the house had been cbmpleted on time would you
have purchased it had you been allowed to?
A. Yes, we would have.
The Court: vVell, by '' completed on time,'' what do you
mean by '' on time.'' February 20th Y
Mr. Ma:rlowe: February the 20th, '57-

Q. Or December 22, '56?
A. It was not· completed by February.
Q. Now, .aftei; February the 20th of 1957, did you have
the occasion to see the home?
A. Yes, we did.
Q. Will you state to his Honor the condition of the home
at that time ; the phase of the completion that it
page 38 ~ was in?
The Court : This is subsequent to February 20th, 1957 f
Mr. Marlowe: Yes, sir.
Mr. Halpern: I object to that question; she said she
didn't take the house beeause it wasn't completed on time.
Mr. Marlowe: Well, that's what we are trying to show.
The Court : He is going to show-he is asking her '' did
you see it,'' and I assume she is going to testify to something about the completion.
A. There were several things that needed to be done.
There were big piles of dirt in the back yard that had not
been removed; there were no sidwalks; no driveway; the
road leading up to the house was nothing but mud-deep
mud-
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Mr. Halpern:

If your Honor please-

A. The road was impassableMr. Halpern: One moment. First of all she is testifying
to things not required unde·r the contract. There is no requirement of sidewalks or driveways but merely that the
house be completed in accordance with plans and
page 39 ~ specifications submitted with the G. I. Panel;
and she has approved that house was completed in
accordance with that Panel.
The Court: Well, there was no road leading to the house.
By that-I know of ny obligation-just read the contract,
unless there is something I haven't-was there, any obligation to the seller to repair the public street in front of
theirMr. Marlowe: I believe that Mr. Halpern is right in his
premise that the house was supposed to have been completed
in accordance with certain specifications according to the
G. I. Panel, but they never got that far.
The Court: But she never got that far?
Mr. Marlowe: No, sir, he cut her off. ·we don't know
what she was going to say.
The Court: You did or Mr. Halpern?
Mr. Marlowe: I meant-I didn't mean-the parties never
got to where the ·specificationsThe Court: Where are the specifications Y
Mr. Marlowe: Mr. Halpern has them, I assume. I don't
have the specifications.
(Documents were produced and handed to the Court by
Mr. Halpern.)
The Court: Let's take the house itself, or take
page 40} anything within the lot limits-that would not be
the street, but within the limits of the lot.
The Witness: There was no landscaping.
The Court: That includes the house and any driveways,
garage or anything like that, or walkways.
·
The Witness : There was work to be done on the roof.
The floors were not finishedThe Court: Let's take it one at a time.
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Q. What work had to be done on the roof?
A. I do not lrnow all of them, but men were working on
the roofQ. They were still workingA. The day we were there.
Q. What day were you there?
A. It was afte·r the 20th of ~ebruary.
Q. And they were still working on the roof?
A. That's right.
Q. Go ahead; what else 1
A. The tile in the bathroom was chipped .and broken. The
ha:rdware was not on the cup,boards. The gutters weren't
up on the house.
Q. You mean the guttersA. On the outsidepage 41 ~ Q. ( Continuing )-on the outside had not been
put onf
A. (Witness nodded head.) There was no grass planted,
no shrubs in, no drivewayQ. Driveway to what, to the house?
A. Yes, to the garage.
Q. From the street to the garage?
A. Yes.
Q. Anything else?
A. Let's S'eeQ. Did the plans contemplate a driveway to the garage?
A. Yes, sir.
Q. And did tlie plans contemplate gutters around the
roof?
A. Yes, sir. And the road was completely impassable.
You couldn't have gotten in there.
Q. Now, you are telling me about the road?
A. Yes, to the property. Y.ou couldn't have moved in if
you had wanted to.
The Court: In the absence of evidence to the contrary
I am going to assume that there was no contract by these
people to complete the road by December 22nd. Was there
any suc.h contract, Mr-?
Mr. Marlowe : Nothing in the contract itself to
·page 42 ~ specifically state that the road was supposed to
be built by-but the home was to given under the
specifications no later than February 20th, 1957, and that
date is absolutely in the contract.
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The Court: vV ell, I mean was there any agreement to complete the road to the house at any time ever. Was any obligationMr. Marlowe : For purposes of our case we will concede
that there wasn't. We know that the roof is supposed to be
right; we know the tiling is supposed to be right; we know
the other things she mentioned about the house- she hasn't
finished-at least she hasn't finished testifying. She testified
she eould not move in even if she wanted to.
The Court : Go ahead. I am going to eliminate the road.
Mr. Marlowe: Yes, sir. I believe the Court is perfectly
right there.

A. (Continuing) As I remember the heating vents were not
in in the house.
·
By the Court:
Q. What type of heating, oil? Did they have oil 7
A. It was natural gas-central heating ,system.
page 43 ~ Q. Gas f
A. Uh-huh.
Q. You mean like those up in the wall (indicating) Y
A. Yes.
Q. There were no vents; it was just an opening, but no
ven,ts had been put in?
A. (Witness nodded head). That's all I can remember at
the moment.
Mr. Marlowe:
Mr. Halpern.

I believe that is all.

Witness with you,

RE-CROSS EXAMINATION.

By Mr. Halpern:
Q. You want to tell the truth in this case, I am sure.
Mrs. Jens en, you know as a matter of fact that there isn't
a single sidwalk in the en tire development where this· house
is located in Poplar Halls; that is true, isn't it Y
· A. Sir, there was supposed to be a sidewalk leading to the
house between the driveway and the door.
· Q. Mrs. Jensen-
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The Court: Well, that would not be a sidewalk.
would be a walkway.
The Witness: Wellpage 44 ~

That

Q. From the street proper leading to the door of
your front door of your house; that is what you

mean?
A. (Witness nodded head).
By l\fr. Halpern:
Q. Now, if youThe Court : Interposing l By sidewalk, you don't mean
a public sidewalk?
The Witness: Oh, no. I didn't mean that, sir.
By Mr. Halpern :
Q. (Continuing) Mrs. Jensen, you rceeived this application in October and took no further action until December,
and in sending these papers back, that was over 60 days
that it had expired in which you had not cooperated with
the office in returning the papers. That is true, isn't iU
A. I don't remember the dates. What were they?
Q. Well, look at them-October 22 (showing to witness)
is the date you signed the application. December 28 is
the date you signed the first subsequent papers; and that
w.as after ·receiving my letter of December 5th and the 27th
(shown to the witness); that is true, isn't iU
A. Yes, sir.
Mr. Marlowe: Just a moment, I believe you asked-the
first paper was signed on what date?
page 45 ~ Mr. Halpern: October 22nd.
Mr. Marlowe: Well, now, did she put that date
in there?
Mr. Halpern: No, the other one was typed.
Mr. Marlowe: That wasn't typed by her, was it?
Mr. Halpern: No, but there is a card here-"Need return
of VA blanks I mailed a few weeks ago,'' in December,
from Mrs. Ady, indicating that she had that paper at the
time.
Mr. Marlowe: That doesn't indicate anything. That is
a cardMr. Halpern: WhaU
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Mr. Halpern: That does not indicate anything. I object
to your testifying in the case, Mr. Halpern. That card does
not mdicate a thing-we haven't got Mrs. Ady's testimony.
The Court: The card speaks for itself.
Mr. Halpern: I am not testifying-I don't intend to, your
Honor.
( To the reporter) : What was her answer to that last
question?
( The answer was read by the reporter.)
By Mr. Halpern:
Q. Now, on January 28, when you signed Exhibit A, you
said: '' Do not intend to occupy the home perpage 46 ~ sonally." So that at that time you did not want
this house?
A. No, sir, that is not true.
Q. Because you were being transferred you were not going
to· take it?
A. That is not true. We intended to occupy the home if
we we,re here; if we weren't here obviously we couldn't occupy the home.
Q. Why did you strike out this language 3Jld put instead,
"Do not intend to occupy' home personally?"
,A. At that time my husband was supposedly going to be
tr3Jlsferred in the near future and it would be impossible
for usQ. Would you have bought the home anyway if he were
transf ened?
A. We would have bought it and rented it.
Q. And you did not know that you couldn't buy it if you
didn't intend to occupy it personally; that you testify under
oath that you didn't know that you could not get a VA or
G. I. loan if you didn't intent to occupy the home Y
A. That's right, I didn't lmow that.
Q. Why didn't you answer my letters when I asked you
to send in the papers on December 5th if you intended to go
through with this purchase?
A. Well, like I said, I don't sign things in blank.
page 47 r Q. But the papers were not in blank except
Exhibit A.
A. They were all sent in together, and I have always
been told not to sign things in blank.
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Q. You said before that you did not know whether the
other papers, other than Exhibit A, were in blank or filled
in previously, when I asked you that question. Do yoµ remember that, Mrs. Jensen?
A. They were all sent in a group. You sent. them all back
together.
.
Q. Well, the one on October 22nd obviously wasn't sent in
a group; and you told me you received this card from Mrs.
Ady. There is a card here wherein Mrs. Ady wrote you:
''Need return of VA blank I mailed you a few weeks ago.''
So, you had a blank then which you signed on October the
22nd. That paper was filled in and you so admitted earlier.
Do you deny that it was filled in now?
A. Which paper are you talking about?
Q. This document-October 22nd paper showing-this
blank for a home loan guarantyMr. Marlowe : I object to that, if your Honor please.
That is not a blank. The paper was filled out before she
signed it.
The Witness : Yes, it was.
The Court: He doesn't say it was in blank.
Mr. Halpern : I didn't say anything like that.
page 48 r I didn't say she signed that one in blank.
(To the reporter) Would you read that question Y

Q. (To the witness) I am referring to this form dated
October 22nd, ~56. You admitted that it was filled in before
you signed it in October; and are you now saying that it
was not filled inf
A. No, this particular one was filled in.
. Q. Yes; then you later said that you did not remember
whether the other forms were filled in or not, other than
Exhibit A; is that correct?
A. Yes.
Q. Well, wh~ didn't you tell Mrs. Ady when she called you
three or four times to send the papers that they were not in
the form that you wanted them to be in, and why didn't you
answer my letters of December 5th and the 27th Y
A. These letters we·re turned over to my lawyer.
Q. Do you know why he didn't answer them?
A. No.
Q. Did you fill in Exhibit A after conferring with your
attorney when you deleted that paragraph-when you wrote
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in that you did not intend to personally occupy the dwelling? I think it's D-5.
Mr. Marlowe: Your Honor, I call the Court's
attention tha.t we answered Mr. HalpernThe Court: Is this the one you are speaking of,
Mr. Halpern Y

page 49

~

(Doeument was banded to counsel.)
Mr. Halpern: Yes, sir, Exhibit A.
The Court: The question is whether you had conferred
with your attorney before you did that, made that 0!Iltry. Is
that the question?
Mr. Halpern: Yes, sir.
A. I don't remember on this one.
By the Court:
Q. But you testified, as I understand it, that you did not
realize that this change would make you ineligible for a VA
loan?
A. That is true.
Mr. Halpern: No further questions.
Mr. Marlowe : That is all.

•
page 50

•

•

•

•

~

EMORY HALL AUSTIN,
called as an adverse witness, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION (Adv).
By Mr. Marlowe :
Q. Will you state your full name?
A. Emory Hall Austin.
Q. And Mr. Austin, are you affiliated or connected, or
associated in any fashion whatsoever with the defendants
here?
A. Yes, I am.
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The Court: Which one; there are two defendants.
Mr. Marlowe: I am going to bring that out.

Q. Which defeindant are you associated with 7
A. I am president of the Leslie Realty Agency, and the
Leslie Realty Agency is real estate agent for MF&G.
Q. In that capacity do you have anything to do with the
construction of the project that we are concerned
page 51 r here .,vith today 7
A. No, I do not haYe di'rect association.
Q. Well, you are familiar with the construction and plans
and so on?
A. Yes, sir.
Q. The fact that processing on a particular home doesn't
go through has nothing to do with the construction of the
home, does iU
A. It does not.
Q In other words the construction keeps on going, doesn't
iU
A. Construction as such keeps on going, but as to which
house we would concentrate on, that is something else
again.
Mr. Marlowe: I see. That's all.
CROSS EXAMINATION (Adv).
By M·r. Halpern:
Q. What do you mean by that statement as to which
house you concentrate with reference to this particular casef
A. We are doing business with a large percentage of inservice people moying into the area and these people usually
have their families or bring in their families shortly after
and if for one reason or the other a case becomes
page 52 r stagnant such as this one did OYer a long period of
time we have, of necessity, have to require mortgaging and closing it, because naturally we are in dire
need of getting them.
RE-DIRECT EXAMINATION (Adv).
By Mr. Marlowe:
Q. I suppose you are familiar with the contract that
existed between your agency and the MF&G and Mrs. Jensen,
are you not?
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A. Yes, sir.
Q. And undoubtedly you have spoken to Mr. Halpern about
it. You do, of your own knowledge, know that the final
date, the absolute date in this contract was eight months
after the signing thereof. In other words the contract was
signed on June 20, 1956, and in accordance with the terms
of the contract, in any event, the house was supposed to have
been completed February 20, 1957?
A. The c001tract is limited to that date providing the purchasers comply with their part of the contract.
The Court: Where does it say that? Wait a minute.
I am going-no one has objected. I am not going to allow
anyone to add or subtract to this contract here. Here it
ispage 53 ~ Mr. Marlowe: Yes, sir.
The Court: I am. not going outside the law.
Mr. Marlowe: Yes, sir. As a matter of fact he was responsive in part to my inquiry.
The Court: He put in something that was not exactly
responsive.
l\fr. MarlO"\ve·: Yes, sir.
The Court: He put in something-the whole trouble
shirted by him saying what was in the contract when the contract speaks for itself.
If you don't want answers that displease you, don't ask
questions that are obviously not admissible.
Mr. Marlowe: Well, if your Honor please, my purposeThe Court: The co1J1tract speaks for itself. Why is the
gentleman adding something that is not in the contract?
Mr. Marlowe : Well, my purpose was to show the Court
that he does have familiarity with it It's merely a prelude
to my following inquiry.
The Court: I know, butMr. Marlowe: All right.
The Court: The minute you ask somebody, par- .
page 54 ~ ticularly an adverse witness, what is in the contract, and we've got the contract right here, you
are just opening the door to trouble.
Mr Marlowe : All right. If your· Honor please, I will go
ahead and ask this one final question :
Q. Now, Mr. Austin, on February 20th, 1957, the particular house that Mrs. Jensen had contracted to purchase was
not completed, isn't that correct,
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A. There were minor· things that needed doing at that
time.
Q. Well, it was not completed; yes or no 7
A. That is correct.
Mr. Marlowe: That is all.
RE-CROSS EXAMINATION (Adv).
By l\fr. Halpern:
Q. Was the house substantially completed on February
20th?
Mr. Marlowe : I object to that. He is your witness.
The Court: Sustained. Whether or not it was substantially completed would be a question of
page 55 } opinion. He could state in what respects it had
been completed and in what respMts it had not
been completed, but ''substantially,'' whether its substantial
completion, you and I and Mr. Marlowe could go and look at
a house and have no differences of opinion in factual matters,
but when we all come out again we might have different
ideas as to whether it had been substantially completed.
By Mr. Halpern:
Q. You were the real estate broker in t.his case, were you
not?
A. That is correct.
Q. And the contract indicates MF&G Trading Company,
hereinafter known as the Seller and Leslie Realty Agency,
Incorporated, a Virginia Corpo'ration, hereinafter known as
the Agent?
A. Yes, sir.
Q. And that is your only relationship to this transaction Y
A. That is correct.
Q. Is your office at Poplar Halls along with the Community
Mortgage Company?
A. Yes, we share adjoining offices.
Q. Do you know how many times Mrs. Ady conpage 56 } tacted the defendants by 'phone to try to get them
to send the papers in of your own knowledge 7
Mr. Marlowe: I object to that. Mrs. Ady would have to
testify to that.
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The Court: If Mrs. Ady was not in his presence, of course
it would be hearsay evidence, but if he was present.
Mr. Halpern: I asked him if he knew of his own knowledge.
·
Mr. Marlowe: Well, then I object to the question as being
leading. It's his witness.
The Court: '' Do you know how many times she contacted
of your own knowledge.'' vVherein does that suggest an
answe'r?
Mr. Marlowe: It suggests that phone calls have been made,
and there is no evidence as to that.
The Court: Go ahead, I will allow it.
By Mr. Halpern:
Q. Of your own knowledge now; if you don't knowA. Yes, I am very familiar with it. Mrs . .Ady processes
the mortgages for our-MF&G Trading Company, and naturally, since we a:re. the agents, the brokers, and quite interested in the closing of the transactions and all pa per work
necessary thereto, she gives me a written report
page 57 r of the processing on all cases under mortgage processing for the preceding week, and I was advised
constam.tly.
The Court: Sustain the objection.
Hearsay evidence.
Mr. Marlowe: I ask that it be struck from the evidence.
It's hearsay.
The Court: Go on.
Mr. Halpern: No further questions.
Mr. Marlowe: Mr. Jensen.
CLIFFORD V. JENSEN,
one of the plaintiffs, called as a witness on his own behalf
having been first duly swo·rn, was examined and testified a~
follows:
DIRECT EXAMINATION.

page 58
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Q. Will you state in what condition you found the home?
A. Well, as my wife stated, the driveway wasn't completed; there was a patio between the garage and the house
completed, but the steps from the patio up to the porch
were 111ot in.
Q. What kind of steps Y
A. Concrete steps. They were poured concrete steps.
The floors were not sanded; they were not varnished or waxed,
and she also stated that the ha'rdware wasn't installed in
the house, and there were quite a few other discrepancies
in the house.

By the Court:
Q. Do you recall whether or not there were men working
on the roof on the occasion that you went out there f
A. I believe-I am quite sure they were. In fact it ·seems
to me we asked them-I think they were puttingpage 59 r. I don't know whethe·r it wasQ. Do you remember anything about the gutters? .
A. I don't remember anything about the gutters, whether
they were or mot, but I remember it was either that day or
one other day after that it was supposed to have been completed that m~n were working on the roof. They were putting up shingles.
Q. This is subsequent to February the 20th, '57?
A. Yes, sir.
Mr. Marlowe : The witness is with you.
CROSS EXAMINATION.
By Mr. Halpern:
Q. You received my letter of December 5th and 27th, did
you not?
A. I-my wife handles all the business transactions in our
house. I am on the road two weeks or three weeks at a
time, so I would not know.
Q. She didn't discuss this with you at all Y
A. She discussed with me that she was engaging a lawyer
and that he was going to take care ,of all our business transactions concerning this hous·e after a certain date. I don't
remember the exact date.
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Q. That was in January, too, wasn't-or DeThat was in December
of '567
A. What was?
Q. When you engaged Mr. Marlowe?
A. I don't remember when she engaged Mr. Marlowe.
Q. You don't know?
A. I certainly do not, sir.
Q. As a matter of fact do you know that Mrs. Jens en did
not return the papers for two months after she received them;
more than two months?
A. I didn't know that at all.
Q. You didn't know that. Did you know that I had written
her to send me the. papers 7
A. No, sir.
Q. You didn't know it?
A. (Witness shook head.)
Q. Have you discussed whether o·r not you were going to
take the house under any circumstances in December when
she went to :M:r. Marlowe?
A. We were planning on-we have always planned to
taking the house if it was going to be completed on time,
although she stated that we were contemplating a transfer
which, at that time, the, Joint Chiefs of Staff up the,re· were
putting all flag wing squadrons, R-6 's in the mass, and we
were assigned to the mass organization and then were contemplating transferring us to Charleston.

page 60
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Mr. Halpern: This is the testimony of Jo Ann Ady. It
is stipulated as a material witness for the defendants and is
further stip~lated that her testimony is as follows:
(Reading) "That she is employed by ComMortgage and Realty Corporation, and
that she handled the processing of the VA application for financing the home being purchased by 'Clifford
V Jensen and Mary A. J em.sen under their contract with
MF&G Trading Company, dated June 20th, 1956.
page 64
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That originally there was an unavoidable delay in filing
the application with the Veterans Administration occasi001ed
by the fact that at the time of the purchase of the home
by the J ensens the master Ce.rtificate of Reasonable Value
had not then been issued by the Veterans Administration.
Al; soon as the master ce'rtificate was received by MF&G
Trading Company, the owner of the property under contract
of sale to the Jensens she, Mrs. Ady, forwarded the papers
necessary to be filled out and signed by the J ensens as a
prerequisite to obtaining a G. I. loan in the amount of $15,450.00.
On October 22, 1956, Mrs. Jensen, wrho was the vet~ran
in this case, entitled to the benefits of VA financing, signed
VA Form VB4-1802, and indicated thereon that the purpose of the proposed G. I. loan on Lot 30, Block C. Job No.
69, Plat of Poplar Halls, Section 1, Primooss Anne County,
Virginia, was to obtain a G. I. loan "To purchase a
page 65 ~ residence for her use (or rental if transfe·rred).''
Thereafter, that she, Mrs. Ady, was unable to secure from Mr. and Mrs. C. V. Jensen a return of the remaining papers with their signatures thereon in order to complete the processing of the application for a G. I. loan.
She made several efforts to secure a return of said papers in
signed form without success. She thereupon turned the· matter from that point on without being able to secure the papers
signed and iai a fonn which would pe'rmit the obtaining of
a G. I. loan. In fact the J ensens refused and failed to
execute the papers in a form which would qualify for G. I.
financing.
In Exhibit ''A,'' dated January 28, 1957, which is the last
form signed and mailed by her to Mr. Halpern, she deleted
Subsection (a) of Paragraph 3 and wrote in '' Do not intend
to oceupy home personally.''
Now, this stipulation is signed by the parties and in order
to identify it, I ask that it be marked as an exhibit.
The Court : All right ; this will be Defendants' Exhibit
D-7.
page 66 ~

LAWRENCE J. GOLDRICH,
called as a witness on behalf of the defendants
having been first duly sworn, was examined and testified a~
follows:
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DIRECT EXAMINATION.
By Mr. Halpern:
Q. Will you state your name Y
A. Lawrence J. Goldrich.
Q. Are you connected with MF&G Tradi111.g Company f
A. Yes, sir.
Q. In what capacity, Mr. Goldrich Y
A. Manager.
Q. Now, are you familiar with the Jensens' application
for a G. I. mortgage in this particular case Y
A. Yes, I am.
Q. Will you state. why the home was not completed by
February 20th, '57, if it is true that it was not completed by
that time?
Mr. ·l\tia.rlowe: I object to the question.
The Court: One minute.
Mr. Marlowe: It doesn't make any difference why it
wasn't completed.
The Com-t: One minute. I don't know. I didn't realize
whether he said the home or the loan. I don't know what you
said.
page 67 ~ Mr. Halpern : All right, I will mention the loan
first rund then we will getThe Court: Which did you say?
Mr. Halpern: I said ''home.''
The Court: All right, I will allow the question.
Mr. Marlowe : I object to that, too, if your Honor please,
on this ground: that no foundation has been laid to indicate that he is familiar with the processing or had anything.
to do with the loan.
The Court: Well, this is the home now we are askiiz1g
about. Why the homeMr. Halpern: I said "homeY''
Mr. Marlowe : ''Home.''
The Court: '' H-0-M-E.''
Mr. Halpern: Why the house1\tfr. Marlowe: Then I will restate that on the grounds it
is immaterial why the house was not completed. Under
the terms of the contract there is an absolute, date and the
contract provided for no contingency that might come about
to change the terms of the contract.
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The Court: We cannot vary the terms of a
contract by contemporaneous testimony;
but let's assume that Mrs. Jensen c.alled them up
8111d said, "that's all right, we don't want to move in until
March the 3oth. Take your time.'' You are varying it subsequently voluntarily.
Go ahead, I will allow the question.

page 68

r written

By Mr. Halpern:
Q. All right¥
A. Well, in my capacity as manager for MF&G Trading
Company, I get reports from the various agencies that represent us, such as the Leslie Realty Agency and the Community Mortgage, in processing.
Mr. Marlowe: All right, just a moment.
Now, if your Honor please, I am going to object to any
testimony from him that is not based on his own knowledge
and that he has gotten from written reports. We come into
the same situation as Mr. Austin.
The Court: This is information upon which he acted.
Whether it justified non-compliance, I can't say until I
hearMr. Halpern: Not only that, if your Honor please, it is
certaimly well settled that it is an exception to the general
rule that a man can testify from his books and reicords. Frequently a bookkeeper can testify from the bookpage 70 r keeping to .those.
The Court: I haven't said I am allowing him
to testify what he recalls from the records. I agree with you
that the records speak for themselves and that is an exception
to the hearsay rule.
Mr~ Halpern mentioned the exception to allow his records
which a're regularly kept to be introduced in evidence by the
person who kept them or under whose supervision they were
kept. And I agreed that he could not sit up here and recite
what is in the records.
Go ahead.
· Mr. Marlowe: If your Honor please, he has testifiedThe Court: I don't know yet what he is going to testify
to.
Mr. Marlowe: (Continuing)-that he received various
reports. Now, if your Honor please, I am entitled to be
heard.
1
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The Court: You are entitled to be heard, but I am not
going to argue about something I don't know. Let me hear
what he is going to say and then we will determine whether
it is admissible, and if it isn't admissible we will
page 71 ~ put it out. But I don't know what he is going
to say on the records.
Mr. Ma:rlowe: Well, he has testified that his information
is going to be bas·ed on records that was sent to him.
The Court : You ma.de a motion. Overruled. Go ahead.
Mr. Marlowe : Note my exception, please.
A. Ours is typical when there is any difficulty, Mrs. Ady
called into my office and we discussed this particular case.
By the Court:
Q. You and Mrs. AdyY
A. Mrs. Ady.
Q. Who is she?
A. She is the manage·r of the Community and Realty Corporation.
By Mr. Halpern:
Q. All right.
A. We discussed the Jensen case, and she told meMr. Marlowe: I object to what she told him.
The Court: Sustain the objection. I did not Im.ow you
were going to take this turn.
By Mr. Halpern:
page 72 ~ Q. Tell us why this house was not completed.
A. The house was not completed because when a
purchaser does not comply with the terms of their contract
and afte·r we realize they are not going through with the
contract as it was written, we concentrate on the completion
of those houses that we have people moving in.
Q. So, you concentrate on the other houses Y
A. That is right.
Q. Where people had signed their proper papers properly
and processed their case f
A. That's correct. We completed the Jensen house.
0

By the Court:
Q. You kept on doing these houses ; kept on building
them?
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A. We only kept building where we have contracts.
Q. You kept on building T
A. Yes, we keep on building but we do not go into the
finishing stages of the house. In other words we ·do not put
on the bardware or do the scraping of the floors or those
things until we have a purchaser for the home and then we
would go in and finish it up, becaus,e if we finish it before
then we would have to get a final VA inspection if the house
sat the·re with no occupant and we would have to redo most
of the polishing and finishing. before we would be able to
deliver it again.
page 73

~

By Mr. Halpern:
Q. Have you had any difficulty with a completed
house unoccupied?

1\fr. Marlowe·: Now, if your Honor please, this is Mr.
Halpern's witness and he is leading him. I object to it.
By Mr. Halpern:
Q. Well, why is it that you don't put on, say the knobs
on the equipment in the homes until they are occupied, if that
is the case?
A. There are certain equipment in the house, such as
cooking units, the shower head, the toilet seats and various
items that are readily removable and easily damaged, and
under no circumstances were these people or any peo,ple buying the house, until we had a definite date fixed for occupancy, would they install those fixtures.
Q. And the other homes that you completed at the delay
of this one, did you have contracts with purchase·rs to deliver
thos·e homes?
Mr. Marlowe: I object to what happened to othe'r homes.
That has no bearing in this case.
The Court: Sustain the objection.
By Mr. Halpern:
Q. Now, Mr. Goldrich, will you state whether or
page 74 ~ not these papers were sent to you in a form which
would permit you to obtain G. I. financing for the
plans?
A. No, they ,,1 ere not.
1\fr. Marlowe: If your Honor please, I thought the testi-
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mony revealed they were sent to Mrs. Ady, to the place where
they were processed. Mrs. Ady was not under his supervision. They sent them to the office that Mrs. Ady was in.
Mr. Halpern: They were not sent to Mrs. Ady or sent
to him but sent to both parties.
The Court: If I sent a letter to Stant and Mirman, and
the letter was sent to Mr. Mirman and if Mr. Stant happens
to ,be there and they both get itMr. Marlowe : I withdraw the objection, your Honor.
By Mr. Halpern:
Q. Now, Mr. Goldrich, do you have any-if I showed you
the pleadings in this case, could you tell us what your damages were and the result of your claim__Jbreach of the contract on the part of the plaintiffs T
A. Yes, I can.
Mr. Marlowe: Now, if your Honor please, I object to him
showingpage 75 ~ The Court: ,Just a moment, Mr. Halpern.
Mr. Marlowe : I object to him showing the
pleadings. He can ask him what the damages a.re if he knows
of 'his own knowledge, what the damages were.
The Court: "'\VellMr. Marlowe: He can't read the pleadings and tell you
what the damages were.
The Court: I am inclined to think he is entitled to refresh
his memory from notes that he has made, but the pleadings,
I aissume, we-re prepared by counsel. I sustain the objection.
Mr. Marlowe : Yes, sir, if he is going toMr. Halpern: I note an exception.
Q. (Continuing) Do you have your papers with you showing the various items?
A. No, I do not.
Q. Will you state whether or not this house as finally completed, passed VA inspection Y
A. Yes, it did.
By the Court:
Q. When was that, do you knowY
A. I believe it was in April. The house had to
page 76 ~ be resoldQ. Of '57, of course?
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· A. April, '57. We had to resell the house and when it
was resold we put in a call for VA inspection which is usual.
We call for VA inspection just before we deliver it to the
. purchaser.
Mr. Halpern: Answer Mr. Marlowe.
CROSS EXAMINATION.
By Mr. Marlowe :
Q. I'm sorry, I didn't get your name.
A. Goldrich.
Q. Mr. Goldrich, I understand from your testimony then
that the reason you did not, although you progressed to build
on this house, the reason you slowed down was because you
anticipated that Mrs. Jensen was not going to comply with
the -contract; is that what you said 7
A. No. That I anticipated-I was advised that she was
not complying with the contract.
Q. I see. And based upon that advice then, you slowed
down construction and allocated more effort to other houses;
is that right?
A. We do not slow down construction, but we go to a certain stage, but we don't do what we call the finishpage 77 r ing stages of the house, which I explained as the
final cleanup and installation of hardware, sc.rap.ing of the floors amd things that can be done relatively in
a short time, and we ordinarily would not do it unle,ss we
lmew we had a purchaser who was ready to occupy the
house.
Q. Then you did not slow down ·with the construction?
A. Not the way that you would define ''construction.'' I
mean that is a pretty general term. We ·slowed down the
finishing but not the construction.
Q. And are those finishing measures that you speak of,
aren't they part of the specifications that you have to meet
on the G. I. Panel?
A. When you deliver a house and it receives a third Compliance Inspection Repo·rt, with the exception of certain
items.
Q. I believe you can answer my question, yes or noA. No, I cannot, sir.
Q. Let me see if I can rephrase it then. You can.answer it
yes or no, if you can, and then explain your amswe'r. You
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are permitted to do that. For instance you mentioned "door
knob.'' Let me ask you this : Tell me some of the things
again that you say that you do not do until you know the
parties are going to move in.
A. These are the things we do on the finishing: When a
purchaser is ready to close for a house, he tells us
page 78 } he is going to move on a fixed date.
Q. Yes?
A. Like January the first, 1957, then we would go in and
we would put on the door knobs of the houseQ. All right.
A. The hardware; we would put in the screensQ. Sc.reens.
A. We would put in the toilet seatsQ. Toilets..
A. Toilet seats.
Q. Toilet seats; all rig·ht.
A. We would put in the shower heads-we put the chrome
fixtures on itQ. All right.
A. We would put in any readily removaible things such
as toilet paper holders, such as Kleenix box covers.
Q. All right. Aren't these things required under your
specifications Y
A. On the third compliance report. And if for any reason
it can be shown that these things aren't available, why, you
could, for example, get an escrow agreement, if they a:re
not in.
Q. But they are required by the specifications set up by
the G. I. Panel?
A. With the exception that if you show a reason
page 79 } why they are not available they could be purchased under an escrow agreement.
Q. But these were available in this particular case?
A. Everything was available to oomplete their house.
Q. But the exception does not apply to this· case, does
it?
A. We would not have asked for a waiver.
Q. Now, these things were not on on February 20th, 1957?
A. I didn't say that.
Q. Well, were they on?
A. They wouldn't normally have been o-n if we were not
going to deliver the house and the purchaser did not comply
with the terms of the contract. It was not necessary for us
to complete the house at that time.
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Q. When you say the pu·rchaser did not comply with the
terms of the contract that is your conclusion, isn't it?
A. Well, the contract states that they must do everything
necessary to process this loan.
The Court: WellBy Mr. Marlowe:
Q. Does the contract state that? Where does the contract
state that?
The Court: Show it to him.
(Handed to witness by the Court.)
page 80 }- By Mr. Marlowe:
·
Q. Show me where the contract states that.
Mr. Halpern: If your Honor please, that is a legal question, I think, without a doubt, and in factThe Court: It was volunteered by this gentleman (indicating to witness), and when a witness volunteers something is in the contract and I don't see it, I always like to
see where it is.
Mr. Halpern: It is contingent upon the· G. I. loan, and it
necessarily follows that they have to cooperate to obtain
it.
The Court: Possibly he should not have stated it. I just
wanted to know. It's not in there by implication.
Mr. Marlowe: It is not in there by implication.
The Court: .All right, let's have it. I am not not going to
let this gentleman take over the duties of the Court. It's not
in there.
(The exhibit was returned to the Court.)
By Mr. Marlowe:
Q. (Continuing) Now, you say y-0u did not slow
page 81 }- down the construction except that when you found
out, in the way you put it, that she wasn't going to
comply with the contract. You just left off these finishing
jobs that you talked about. You didn't slow down your construetion at all; you went on as you would have had there
been a normal procedure Y
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A. vVe were building a housing development out there.
We built the houses in a rowQ·. That's· not what I asked you.

Mr. Halpern: Let him answer it.
Mr. Marlowe: He is not responsive.
Mr. Halpern: Well, he is leading up to it.
The Court: All right, what was the question?
By Mr. Marlowe:
Q. You went along with the construction of this house just
ais you normally would have except for the finishing items
that you menti'oned, is that correct? You can answer that
yes or no. Can't you answer that yes or no Y
Mr. Halpern: He does not have to answer the question yes
or no.
The Court: Not necessarily, but it seems like it could be
answered yes or no.

Q. Can y,ou answer that Y
A. On a construction job you cannot necessarily
give a yes or no answer; but my answer to that
question is, no. When these people advised us by implication that they were not going to comply with what I felt were
the terms of the contract, then we did not push that house, in
the terms of the trade. We pushed the others whe're people
had to get in, who were waiting to get in. If you recall, last
winter was a wet and cold winter-

page 82

~

By Mr. Marlowe:
Q. Now, I didn't a.sk you for the weather conditions.
Now·, then, you never put yourself in a position of complying
with the contract yourself, did you?
Mr.
law.
The
Mr.
tion.
The

Halpe'rn: I object to the question as a conclusion of
Court: Sustained.
Halpern: It is up to the Court to decide that quesCourt: Sustained.

By Mr. Marlowe:
Q. Well, by your own testimony you admit that you could
not give the finished house on February 20th, 1957 Y
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A. In October, when she wasQ. I am not asking you about OetoberMr. Halpern: I object to that question.
By Mr. Marlowe:
Q. Just be responsive. I am asking about February 20th, 1957.
A. I could have delivered that house before February 20th,
1957.
Q. But did you 7
A. I could not. The woman would have had to sign that
paper before I could deliver it under the terms of the G. I.
Bill.
page 83

r

By the Court:
Q. The question he asked you, or meant to ask you was
whether or not the house was a completed house and whether
it was physically possible to deliver the completed house on
February 20th, 1957.
A. It was physically possible to deliver that house before
February 20th, 1957.
.
Q. You mean if you had continued to work on it f
A. Yes.
Mr. Marlowe: That is all.
Mr. Halpern : NowMr. Marmlowe: Excus·e me-one more question:

Q. Did you eve·r give any notice to Mr. or Mrs. Jensen that
you were going to repudiate the contract 7
A. I advisedQ. Did you, yourself Y
page 84 ~ A. May I answer the question?
Q. Yes, but you tell me-A. I am the manager of the MF&G Trading Company. I
don't call people up and don't write letters to people. I
have people who are employed by me to do it. The Community Mortgage and Realty Corporation, we pay them
a fee to process these cases. And I ·SO advised Mrs. Ady to
get in touch with our attorney, Mr. Norris E. Halpern, and to
have him advise these purchasers of the situation, either
take title or that as far as we are concerned the contract did
not exist.
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Q. All right. So, in answer to my o·riginal question you
have knowledge of your o,vn that they were notified that you
were repudiating your part of the contract Y

]\fr. Halpern: If your Honor please, I object to the question. The letters of December the 5th and 27th speak for
themselves.
The Cou'rt: Let. him go ahead.
Mr. Halpern: He says it was turned over to me to handle.
He doesn't know what I wrote the parties.
The Witness: Of course not. I don't know. I turned it
over to Mr. Halpern.

By Mr. Marlowe:
Q. Did you answer, yes or no Y
The Court: Let it go. I know what the
page 85 } answer is.
Mr. Marlowe: All right.
That '·s all.
Mr. Halpern: If your Honor please, I would like to lay
the basis for him testifying from the memorandum.
RE-DIRECT EXAMINATION.
Q. Mr. Goldrich, when I prepared the pleadings in this
case, did I not contact you to assist me in filing a crossclaim for damages?
A. Yes, you did.
Q. And did you not give me the figu'res which I inserted
in the pleadings Y

Mr. :Marlowe: If your Honor please, that is leading.
The Court: That still is leading; there is no dispute
about that. But let's find out.
Q. Have you ever seen the answer and cross-claim that was
filed by Mr. Halpern in this caseY
A. I have, your Honor.

The Court: Go ahead.
Mr. Marlowe: What was your answer?
Mr. Halpern: He said he has.
Mr. Marlowe: All right. Wasn't that subsequent to it
being prepared Y

page 86 }
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The vVitness: No, that was after it was prepared.
Mr. Marlowe: Yes: after it was prepared.
The Witness: I also saw it before I went over these figures
with Mr. Halpern at his office and it was typed up after we
put them d°'"~·
Mr. Marlowe: vVell, now, if your Honor pleaseBy the Court:
Q. Well, then, did you take the answer or the cross-claim
and check it and see whether they complied with figures that
you had given to Mr. Halpern previously?
A. I saw it only as late as yesterday, and it did comply
with the figures.
The Court: I will allow it.
Mr. Marlowe : Well, now, if your Honor please, I still
object to what he is cloing. He is testifying from something
that was taken from something. Hearsay applies to w·ritten
evidence just as it does to oral evidence, and he is going to
testify now topage 87 } The Court : I am allowing him to refresh his
memory.
That is all you are al1owed to do is to refresh your memory
from the notes h~ made, and in this ease it is essentially the
notes he made.
He gave his figures to Mr. Halpern, Mr. Halpern prepared
the cross-claim on the basis of it, then this gentleman says he
checked it and saw it was correct; but he can't carry the
figures in his mind. That es·sentially are the facts.
Mr. Marlowe : Let me say this, if your Honor ple,a.se.
It is hearsay what he is doing. He is taking a pleading
that was prepared from a memorandum and he is saying that
based on his recollection from the pleadings be knows that
they are the damages.
Now, that is just as much hearsay as if he testified that he
heard it from somebody else. It is a well established rule of
law that hearsay cannot be taken from written evidence.
By the Court:
Q. Where did you get the figures that youMr. Marlowe: I call for the original memoranpage 88 } dum.
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By the Court:
Q. (Continuing)-the figures that you gave to Mr. Halpern?
A. I sat down with the bookkeeping department. We went
over the costs that we had to pay as a result of these damages.
Q. With your records?
A. Oh, yes, with all of our records.
The Court: Sustain the objection. The records speak for
themselves.
Mr. Marlowe: I call for the records.
Mr. Halpern: I would like to have an opportunity to go
back and get them.
The Court: All right. You are finished with everything
but that now?
Mr. Halpern: Yes, sir. I can put the accountant on to
establish the carrying charges. In fact he can testify a.s to
what the carrying charges are without the records.
Mr. Marlowe: No, sir.
The Court: "'Whatever you want to do about the cross-claim
it's all right; you need not get the records. But let's finish
with the direct c.la.im now. If one of these gentlepage 89 ~ men have already testified we can let him go and
get them. But I want to finish the direct evidence
on Mr. and Mrs. Jensen's claim against the MF&G Trading
Company.
Mr. Halpern: Yes, sir.
The Court : Are there any f nrther questions of this
gentleman?
By Mr. Halpern:
Q. I ·would like to ask him why he has not as a matter of
policy in the building of his development put on these items
that you mentioned before a person actually takes occupancy?
A. Our experience has been that if we put them on we
frequently have theft of the items. We also find that when
we call for a finishing inspection with the VA inspecting
officer to come in and inspect the house that frequently these
items are missing. So1 we have a cost o~e, in the items that
are missing; and two, the fact that we have to have a reinspection which we have to pay for, and then the delay in
taking title to the house. So, as a result we put them in
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just before the people that are taking occupancy of the
house amd simultaneously with the inspection of the house.
By the Court:
Q. How much did you sell this house fort
A. What did we sell this house for? I believe
page 90 } this house was sold for $15,000.00. I don't know
the exact price.
Q. I mean you agreed to sell it for $15,950.00 to this lady?
A. On the sale of the house.
Q. And you did sell it to somebody else?
A. Yes, sir.
Q. What did you sell it for?
A. I would 1iave to check. We sell two hundred houses
a year, y,our Honor.
Mr. Marlowe : I would like to call for the records.
Mr. Halpern: He has already gone and called the office
and we will give it to him. But un¢ler the law I am going
to object to the question to the effect that if a person stops
short iiri. complying with their contract they have no claim in
Court for money paid and received-money paid under the
contract.
The Court: You are perfectly right. I am inclined to
sustain the objection, in replying to my own question.
Mr. Marlowe: You sustain the objection Y
Mr. Halpern: I objected to the question.
The Court: Yes, I think he is right.

•

•

•

•

•

•

•

•

•

•

page 100}

DAVID A. HOWARD,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified a.is follows :
page 101}

DIRECT EXAMINATION.

By Mr. Halpern:
Q. You are M·r. David A. Howard?
A. Right.
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Q. Mr. Howard, I believe you are the accountant for
the various corporations in Poplar Halls Subdivision f
A. Right.
Q. Of which MF&G Trading Company is the landowning
partnership f
A. That's right.
Q. Now, did you at the request of MF&G Trading Company or at my request make up a list of the damages su:ffered
by MF&G ·Trading Company as a result of the alleged breach
of contract by the plaintiffs to take title to the purchase of
the home in question?
A. That is correct.
Q. Now, will you give us the breakdown of those damages?
The Court: I'm sorry. What is his name f
The Witness: Howard.
The Court: I just didn't catch your name.
By Mr. Halpern:
Q. Let's take them in the order in which they appear in the
cross-claimpage 102

~

Mr. Marlowe: I object to that, if your Honor
please. We can't use the pleading to prove the
case he has.
The Court: All he said was let's take them in order,
whlchMr. Marlowe: But that is leading him iJil.to it, if your
Honor please. He said he made up the list, so let him
testify as to what the list is. I submit that should be done.
Mr. Halpern: I don't see anything wrong in that.
The Court: The first item was the carrying charges. Tell
us about that.
Mr. Halpern: Yes, sir.

Q. What are the carrying charges on the house!
Mr. Marlowe: If your Honor pleaseThe Court: Just a moment.
Mr. Marlowe: You can readily see that if Mr. Halpern
can read it right down the line that that is just as leading
as if you asked any sort of leading question. This man is
supposed to know from his own knowledge what damages
were incurred.
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The Court: vV ell, all right. All he is doing
here-they've got five items, I think it isMr. Halpern: That is correct.
The Court: All he is doiing is saying first discuss ''this.''
Mr. Marlowe: Well, that is all right if he doesn't mentiJon what ''this'' is.
The Court: All right. He is telling him what, if any,
are the carrying charges which they are contending a:re due
by Mr. and Mrs. Jensen to the company. Now, what is
wrong with thaU
Mr. Marlowe: This is wrong with it: He is leading
in that he is suggesting that there is a carrying charge in
reference to that particular item. He is going to tell him
what the figures are.
The Court: It has already been suggested. It has be·en
brought in the suit. I think you are being overly technical
about this. I think I am going to overrule the objection.
l\fr. Marlowe: It is not my purpose to ·be overly technical.
You see, the purpose of bringing this man here was because
o'riginally Mr. Halpe,rn wanted to introduce this pleading
through another witness that he had on the stand.
The Court: I am going to allow him to ask
page 104 ~ him what, if any, carrying charges are amd
he will have to justify what the carrying charges
are.
Mr. Marlowe: Note my exception, if your Honor please.
The Court: Go ahead.
The "Witness: Do you want me to fu'rnish the notes I
have?
Mr. Halpern: Yes.
The Court: First, you might tell me what you meant by
'' carrying charges.''
The Witness: Well, "carrying charges" .are made up of
several items in the course-that we have to pay whether
that house is llJilOccupied or whether it is occupied. It includes specific items.
M'r. Halpern: May I go ahead?
page 103

~

By the Court:
Q. Go ahead and tell them about the carrying charges.
Maybe, if you will talk I will follow and find out what I
want to know.
A. One of the carrying charges is interest on the buildino0
a.nd loan which we have to pay to the bank.
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Q. When did you put the building and loan on 1
A. The building and loan was put on the house
page 105 ~ in various stages of construction.
Q. You meanA. PreviousQ. (Continuing)-when you charge this interest, from
when to when 1
A. From April 18th to September 27th or 3oth, I believe.
Q. April 18th of what year Y
A. 1957.
Q. Through September-?
A. August 30th, I beg your pardon.
Mr. Marlowe: April 18th, '57 to August 30th, '57.
The Court: ·well, I doubt if you are entitled to interest
that JiOU paid on a house. You might be entitled to interest
on your own money.
l\fr. Halpern: That is whatThe Court: (Continuing) That you had invested, but not
because you had to pay it to the bank.
Mr. Halpern: That's right. He is computing it on the
same rate that is an established rate.
The Court: What rate have you computed it-what percentage!
The ,vitness: Five per eent.
page 106 ~ Mr. Halpern: I think that is reasonable.
The Court: Well-five per cent. Now, what did
the propertyMr. Halpern: He is going to give that to us.

Q. Give that to us and how you arrived at the daily rate,
whichever way you computed iU
The Court: Yes.
The ,vitness: I beg your pardon. Would you repeatBy Mr. Halpern:
Q. The Court wants to kmow what amount was invested
in t11is lrouse as a basis for a carrying cha'rge at the rate
of five per cent for the period of time that you mentioned t
Mr. Marlowe: Now, if your Honor please, I was going to
save my objection because I did not want to be over technical,
but I don't think-the purpose of having the witness-
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The Court: I beg your pardon. I didn't mean-maybe I
should not have said it. I didn't mean to •scare. you into not
making an objection. Excuse me if I gave that imp'resssion_.
Mr. Marlowe : No, sir. I just diem 't want to labor the
Court.
The Court: Go ahead.
page 107 ~ Mr. Marlowe: Now, the purpose of having
this witness here was to have the records of the
corporation pertinent to these charges that he alleges in the
counter claim. There is a counter claim calling for an
offset.
Now, he hasn't established that these are the records. I
see, for instance, a piece of legal size paper there, but he has
to lay the foundation to show that these are the· records kept
in the regular course· of business.
The Court: If he knows what investment this company had
in the building I will certainly allow him to say so. And you
are testifying from your own knowledge, not from the books
necessarily; but take this : Let's assume that I agree to sell
a house for $10,000.00, the sale to be made on January 1st,
'57; that the purchaser backs out for no legal cause-he just
says, "I have decided not to purchase it." I then sell the
house on July the 6th-July the 1st of that same year, six
months later, for $10,000.00.
Now, clearly, I have lost the use of $10,000.00 for six months
at the legal rate of interest which is six percent. The interest
on $10,000.00 for a year is $600.00, isn't it Y
page 108 ~ The Witness: That is right.
The Court: So, I would be entitled to $300.00
loss of interest on the money that I have been deprived of for
six months.
Mr. Marlowe: Assume that I agree with the hypothetical
example of the Court, but my objection is not to that. My objection is to the figures as of this stage of the trial.
The Court: Well, I thought what he was going to say was
I had agreed to sell the house for $10,000.00. In this case he
contends we had something-I forget. I don't know what he
is going to say he invested in the house. But he has clearlyhad not said more than you agTeed to pay, and he said we
contend that we are entitled to interest at five percent for
such and such for a long time, or if it's more than the money
you are going to ask, of course I wouldn't allow it. But he is
going to say it's less than that, I assume.
Mr. Marlowe: If your Honor please, my position is this:
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that he is the accountant. If he is going to testify as to what
the transactions were he should be testifying from. the books.
That is what I called for.
page 109 ~ The Court: Well, I am going to allow him to
testify if he knows.
Mr. Marlowe: Well, the foundation has not even been laid
for that.
The Court : I will allow him.
Mr. Marlowe: Note my exception, please.
By Mr. Halpern:
Q. Give us the daily carrying charge, the rate, and tell us
how you arrived at it.
A. The daily carrying charge is interest on our investment
which was $15,950.00.
By The Court:
Q. You mean to say you charged interest on $15,950.00 Y
A. If they had closed the house we would haveQ. How much were they supposed to pay Y
A. $15,950.00.
Q. Well, they paid you $600.00 Y
Mr. Halpern: $600.00.
A. $15,350.00.
Q. (By the Court) All right. Well, now, you must predicate it on the fact that you sold it for the same amount. That
should certainly be allowed to come in now because you sold
it for more than $15,950.00. Then you made on it. And while
you might not-assuming that the people illegally voided their
contract clearly, if you made on it, you could not
page 110 ~ sue them for loss of interest if you made money
more than-if you sold for more than that.

Mr. Halpern: I don't think, based upon the authorities,
that the resale price has any thing to do with this.
The Court: It may not. You may be absolutely right that
if I give you $600.00 to buy a down payment on a house that
I can't get that $600.00 back. On the other hand if I would
agree to buy that house for $10,000.00 and you sell it six
months later for $15,000.00, you certainly cannot tell me that
you have lost your interest on $10,000.00 for six months when
you picked up $5,000.00 for doing it.
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Mr. Marlowe: I think that is clearMr. Halpern: Well, we will abandon our carrying charges
and go on with the other items of expense.
The Court: All right, let's go on with the others.

By Mr. Halpern:
Q. We will withdraw it. Can you give us any information
about the selling expenses on a resale of, the property?
The Court: Now, excuse me, Mr. Halpern. If I am right in
my -assumption, again, if I agree to buy a house
page 111 r for $10,00.00 and back out on it absolutely without
cause or justification, and you sell it later for
$15,000.00, and it cost you $150.00 to sell it, you haven't lost
a cent. You have gained. You may be able to keep my $600.00
because that money I gave you I have no right to, but clearly
you can't get me for damages unless you show you have been
damaged, and the only way you can tell me you have been
damaged is to determine what you sold it for, and we get
right back to that same thing.
Now, I don't know what you sold it for or whether you
sold it for more, you understand; but if you sold it for more
than $680.00, assuming you proved everyone of these, then
these people agree to pay, why, clearly you haven't been
damaged.
Mr. Marlowe: Well, it's up to them to prove the damages.
That's why I called for the records of the purchase price.
Mr. Halpern: I would like to have a minute to confer,
to explain to him just what the problem is. It might well be
that he is willingThe Court: Mr. Halpern, I don't mean to be arbitrary,
but that is my offhand opinion. If you can show me where
I'm wrong, I assume Mr. Marlowe would attempt
page 112 ~ to show wherein I was right. I will be glad to hear
you on it, but offhand that is my opinion. You see,
the only way I see you can get damages is to show you were
damaged.
Mr. Halpern: Yes.
(A conference was held between counsel -and defendant,
after which the following occurred : )
Mr. Halpern: Well, if your Honor please, then we are just
going to rest our case on the answer and grounds of the
defense that they have acted in bad faith and having breached
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their contract, they are not entitled to recover on account of
the contract.
The Court: As I say, I don't want to be arbitrary. I have
not given this matter any thought, but that appears to be right.
If I'm wrong I would be glad to have you point it out to me.
Mr. Halpern: Well, maybe as we argue. We are now at the
point where we can argue the case ; if your Honor changes
his opinion I reserve the right to put on the testimony.
Mr. Marlowe: I object to that.
The Court: I will go along on that, too, Mr.
page 113 ~ Marlowe, I think.
Mr. Halpern: Can I be heard on the law that
the subsequent price of the sale of the sale of the property has
nothing to do with this T
The Court: I agree, but are you contending that you can
prove damages and that Mr. Marlowe cannot bring out testimony to show that instead of being damaged that you were
enriched T
Mr. Marlowe: Profitably; yes, sir.
Mr. Halpern: Yes, sir. I contend that what transpired
subsequent to the sales contract where a person breaches a
contract in bad faith is not admissible.
The Court: Let us assume that is rig·ht so far as the property is concerned-I mean not for these damages now. As I
gathered you abandoned them, but you want to keep your
hand in in the eventMr. Halpern: We have gone ahead and abandoned them.
The Court: And what you want to do is just-suppose I
agree to buy some 100 shares of Standard Oil of New Jersey.
I didn't pay you a cent down, there is no question. I failed
to buy them. Then the next week you sell it. In
page 114 r the meantime it has gone from 50 points per share,
that I agreed to pay you, to 65 points. Would you
sue me for any damages under any circumstances T
Mr. Halpern: I think where there is a wrongful breach
and refusal to go forward that is recoverable; but I can conceivably be wrong.
The Court: How have you been damaged? You have been
enriched.
Mr. Halpern: Well, for instance, in this case the house
was sold below its actual market value to induce purchasers
to buy in the beginning of the development, and when it was
resold it was resold at the fair market value.
The Court: Yes, but-
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Mr. Halpern: We are entitled to recover loss of prestige.
The Oourt: You would have to prove that you lost prestige
by reason of the fact that Mr. and Mrs. Jensen did not move
in; and I am afraid that that would be a type of loss that the
law would not consider. It's too hard to prove. The only thing
I can think of is that you would have to say that Mr. and Mrs.
Jensen were the type of people who would have
page 115 ~ attracted purchasers, and it would be hard to
prove something like that.
Mr. Halpern: All right, sir, we will rest on our answer and
grounds of defense.
The Court: You rest ; right.
Mr. Halpern: Do you want to argue it, Mr. Marlowe?
Mr. Marlowe: Yes.
The Court : All right, Mr. Marlowe.
(Thereupon, the counsel for both sides made closing arguments.)
·
A Copy-Teste :

H. G. TURNER, Clerk.
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