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Mr., William Ponzo: There’s a misspelled word there.
““Do’’ to should be ‘‘due’’.

Mr. Hall: He has a damage Instruction. I’m mindful of
the fact that—what he’s approaching in this—Number Six
but if your Honor please, I believe Number Six is, as drawn,
is not a proper treatment of that subject.

Mr. William Ponzo: I don’t know how else you can treat
it.

Court: The wheel might run over me, you see. Maybe I
might be a wrestler and the wheel wouldn’t hurt me but if
the wheel runs over a frail person why it might mess them up,
you see, and that is due to the—that is due to the kind of

physical condition that the injured person brought
page 136 } to the situation when it arose, That is another way

of putting it but your client brought to this situa-
tion a highly susceptible state of facts for—to take on this new
injury there. Isn’t that right?

Mr. William Ponzo: That’s exactly my point.

Court: Yes. Now the fact—the fact that she came on the
scene with this physical makeup that some other person would
not have, would not relieve them from liability and they would
—they really would be liable, assuming they’re at fault. They
really would be liable not for the fact that she came on the
scene with these handicaps but they would really be liable for
their aggravation that they caused her, if you want to put it
that way.

Mr. William Ponzo: ‘‘Nevertheless the defendant is le-
gally responsible for any and all injuries and damages which
may have been suffered by the plaintiff.”> Which is not an
aggravation. Any and all injuries, which a negligent person is
anyhow. ‘“ Any and all injuries and damages which may have
been suffered as a proximate result of the negligence, if any,
of the defendant even though those injuries due to said con-
dition may have been greater than those which would have
been suffered by a normal person under the same circum-
stances.’’ ' : _

Court: Well, the doctor tells us that she had a condition
there that generally speaking, it has to be triggered and he

says that is the thing that triggered it but he says
page 137 } other things could trigger it and he, as I under-

stand his testimony, he feels like that is one of her
great problems in the future is that she—her makeup is such
that she just handles stress and strain so poorly. That’s what
he said. She handles it so poorly and I suppose the implication
would be that now she has had this mess up, she’s going to
make a worse job the next time she’s confronted with some
other situation. Now what he’s getting at, he doesn’t feel that
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this whole—we ought to be careful in the Instruction that we
don’t unload the whole thing on his client because the testi-
mony isn’t that they brought on this condition. She had the
condition but that isn’t so strange or so unusual. If you go
right back to the illustration that the frail person who gets
under the wheel or what would injure one person might not
injure another person.

Mr. Hall: That’s right.

Mr. William Ponzo: No question about that but I don’t
see it changes the law.

Court: ‘‘The Court instructs the jury that if you find the
plaintiff had a condition which made her more subject to in-
Jury than a person of normal health’’. Well, the first thing,
the Court instructs the jury that if you find the plaintiff had a
condition which made her more subject to the injury that she
sustained—that’s what we’re talking about. It isn’t specific

enough in that instance; made her more subject
page 138 } to the injury that she alleges she sustained than a

person of normal health, than a person of normal
-health. Does that help it any?

Mr. William Ponzo: You’ve got to give them the law on
the issue.

Court: ‘‘Nevertheless the defendant is legally responsible
for any and all—all injuries and damages which may have
been suffered by the plaintiff as a proximate result of the
negligence, if any, of the defendant even though those injuries
due to said condition may have been greater.’”” Even though
those injuries due to said condition may have been greater
than those which would have been suffered by’’—I think you
seal him off there. The injury even though those injuries
due to said condition have been—may have been greater than
those which would have been suffered by a normal person
under the same circumstances. We’re probably getting right
technical here. In other words, the injuries are over and
above what she had, isn’t that right?

Mr. William Ponzo: ‘‘The Court instructs the jury if you
find the plaintiff had the condition which made her more sub-
ject to injury that she alleges she sustained, the defendant is
legally responsible for any and all injuries and damages which
may have been suffered by the plaintiff as a proximate result

of the negligence and for aggravations of condi-
page 139 } tions of the plaintiff pre-existing the injury.”’
i Court: Ibelieve that’s better.

Mr. Hall: Idon’t think it cures it, Judge.

Court: It’sloose jointed.

Mr. Hall: Yes sir, I don’t think it cures it at all.

"Court: Suppose you have a person in the car and—just
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looked, they’re riding; maybe it’s this man’s wife. Maybe
they’re meeting head-on and she’s such a nervous person, all
that sort of thing, that she just—she just opens the door and
sails right out. She opens the door and sails right out and
messes herself up and lo and behold, he gets the brakes on
before he hits the car. You can say that that accident trig-
gered the thing if you could show the man she was meeting
was over on her side of the road and that sort of thing but
would he be the proximate cause?

Mr, William Ponzd: You have an altogether different case
of injury without impact. Now that’s always been a fine point
in the law.

Court: Suppose I don’t hit them.

Mr. William Ponzo: Certainly.

Court: If she acted reasonably—maybe that isn’t too
good an illustration.

(At this time the Court then re-read the Instruction).

page 140} Court: Do you need the balance of it there
(indicating) ? How about if you stop—
Mr. William Ponzo: Proximate result of the negligence.
Court: Yes sir, such negligence, if any. I think we ought
to have, ¢‘if any.”’
Mr. William Ponzo: Withdraw it, Judge.
Mr. Hall: Let me re-examine it, if I may.
Court: Yessir, that’s right.

(At this time the Court then returned to the Courtroom and
the jury resumed their seats in the jury box). '

Court: Gentlemen of the jury, it’s obvious to the Court
we will not be able to conclude the case today so you’ll be
excused until 10:00 o’clock tomorrow morning. The same
things I told you about not talking about the case goes and of
course if you have to go down the street, why we wouldn’t stop
you from going down there but please don’t take any trip to
see the scene of the accident. You understand that. I mean
sometimes I find that jurors will go around to look at the spot

or look at the place. I mean don’t do that. How-
page 141 } ever, if you have to drive down that particular

street, you wouldn’t have to take some route to go
around. I don’t mean that. You know what I am talking about
not to make some specific trip. So we’ll see you tomorrow
morning at 10:00 o’clock.
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(At this time the jury was then excused and the Court and
the attorneys for both sides then retired to the Chambers of
the Court).

- Mr. Hall: T still have an objection, if your Honor please.
“The Court instructs the jury that if you find the plantiff had
a condition which made her more subject to injury than a
person of normal health, nevertheless the the defendant is
legally responsible for any and all injuries and damages
'which may have been suffered by the plaintiff as a proximate
result of the negligence, if any, of the defendant.’” It’s the
position, if your Honor please, of the defendant, Watford,
“that the amendment made in Instruction Number Six has not
cured the objection. It’s our feeling that it is still too em-
bracive and again it invades the province of the jury and
makes this defendant an insuror. Now we speak of the word,
“‘subject to injury’’. Is it actually or is it precipitation or ac-
celeration or aggravation of a latent or pre-existing condi-

tion? Then we come on down and use the all em-
page 142 } bracive term, ‘‘responsible for any and all injuries

and damages.’’ Again, we find the term, ‘‘injury”’
used and I submit, if your Honor please, that the Tnstruction
is defective for the reasons assigned now and heretofore as-
signed when Instructlon—plamtlff ’s Instruction Number Six
was initially discussed.

Mr. William Ponzo: When you really come down to it, if
you start, ‘‘nevertheless the defendant is legally respons1b1e
for any and all injuries and damages which may have been
suffered by the plaintiff as a proximate result of neOhgenee,
if any, of the defendant’’ you got a legal truism. It is just so
true.

Court: I think we’ll have to take it like it is. Maybe it
could be improved upon but—I think generally speaking it’s
the law.

Mr. Hall: We except to the Court’s ruling, as I say, for
the reasons heretofore assigned. Actually she wasn’t subject
—more subject to injury, if your Honor please.

Mr. William Ponzo: Yes, she was.

Mr. Hall: Than anyone else. There’s no ev1dence she was
more subjeet to injury that I recall. The evidence is that she
had this depressed condition and that it could be triggered

off by any number of things and Pile, the psychia-
page 143 } trist felt it was triggered off by this automobile ac-
cident.

Court: I think when say though, ‘““any and all injuries

s
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which may have been suffered by the plaintiff as a proximate
result of the negligence” I think that cures your mistake—I
mean your comment. In other words, if he is able to convinee
this jury that nine-tenths or all of these are due to the con-
dition she had, why zip there goes your case. You understand
that. Of course the women’s testimony there, it’s in line with
that theory, what appears to be maybe his theory of the case.
She was like this before and she still is; that she had an in-
jury. That is one way you can look at it. It began and then she
was hurt. That was terminated. She got well. The doctor dis-
charged her. On the other hand, if they disregard his conten-
tion and accept her view of it one hundred per cent, why you
really have a big case then. A woman twenty-one years old is
going to be messed up for the balance of her life. I mean—so
this way you have to be careful with it. I’'m in the category
Mr. Hall was talking about when Mr. Hall was talking about
the doctor making mistakes. I make a lot of them. Anyhow,
we’ll go along. :

Mr. Hall: We have the exception, do we not Mr. Reporter,
and the reason.

Court: Granted.

* L 4 * * ]

page 146} DEFENDANT’S INSTRUCTION ¢A”’
(Granted) :

“The Court instruets the jury that in every civil action for
money damages the burden is upon the plaintiff in the suit to
prove liability against the defendant by a preponderance of
the evidence, This burden rests upon the plaintiff throughout
the entire trial and applies at every stage thereof. The jury
cannot infer negligence on the part of the defendant from the
mere happening of the accident.

“The Court further instructs you that a verdiet cannot be
based, in whole or in part, upon surmise or conjecture, nor be
influenced by any sympathy for the injured person, or the de-
sire to see such injured person compensated.

“The law does not undertake to hold a person who is sued
for money damages liable in every accident. Damages are al-
lowable only after legal liability has been first established.

“Your verdict therefore, should be based solely upon the
evidence introduced and the instructions given you by this
Court as to the law applicable to the case.

“Therefore, under the oaths, you cannot find a verdiet in
favor of the plaintiff Morse against the defendant, Watford,
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unless and until the plaintiff has proven by a preponderance
of the evidence that the defendant is guilty of the negligence
charged against her, and that such negligence if any, was a

proximate cause of the accident and injuries of
page 147 } which complaint is made.”’

page 149 }

DEFENDANT’S INSTRUCTION ““B” (Granted):

““The Court instructs the jury that the credibility to be
given to the testimony of every witness is exclusively for the
jury, and the jury, in determining the weight to be given to
the evidence of a witness, should consider in connection there-
with his interest, if any, in the results of the case, his appar-
ent intelligence, candor and fairness, and his demeanor while
testifying, and give such credit to his testimony as he is fairly
entitled, from all of the other facts and circumstances ap-
pearing at the trial.”’

[ ] * * * L

page 151 }

* o ® [ ]

DEFENDANT’S INSTRUCTION ¢C.”’
(Granted) :

“The Court instructs the jury that the defend-

page 152 } ant,-in any event, would not be liable for anything

~other than injuries actually caused by the accident

in question, and it is not sufficient to prove that the plaintiff

has suffered from causes which may have possibly resulted

from the accident. She can only recover, if recovery be had,

for damages which are shown by the evidence, with reasonable
certainty, to be the direct result of the accident.”’

page 155 }

s
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DEFENDANT’S INSTRUCTION “E.”
(Granted):

“The Court instructs the jury that the defendant, Watford,
in the operation and management of her automobile, was re-
quired to exercise that degree of care which an ordinary,
reasonable, prudent person would have exercised under the
circumstances and conditions obtaining, and if you believe
from the evidence that the defendant, Watford, so did, then
the Court instruets you she was not guilty of negligence, and
you must find your verdict for the defendant, Watford.”’

- . * * L 4

page 156 }

- L] - » L4

DEFENDANT’S INSTRUCTION “F.”
(Refused) :

““The Court instructs the jury if you believe from the evi-
dence that the defendant, Watford, was operating her auto-
mobile in an easterly direction on Queen Street, in the exercise
of reasonable care, behind a line of traffic which was likewise
moving easterly, and that the vehicle ahead of her was stopped
or almost stopped, and that the defendant in the exercise of

reasonable care put her foot on the brake in ample time to

bring her vehicle to a stop and thereby avoid striking the rear
of the vehicle ahead of her, and in so putting her foot on the
brake her foot slipped off through no negligence of her’s, and
as a result thereof the defendant’s vehicle ran into the rear
of the vehicle in which the plaintiff was riding, then under such
circumstances the Court further tells you that if you believe
the defendant was not otherwise negligent in the operation
and management of her vehicle, causing the accident in ques-
tion, you must find your verdict for the defendant.””

Myr, Hall: I think that ‘‘F’’—I believe that ‘“F’> has a
different connotation than ‘‘E’’. I was going to make some

comment on it. .
Mr. William Ponzo: I think ‘‘F’’ narrows down the issue
of negligence here. I’'m trying to find out how it does so.
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Mr, Hall: TIt’s the defendant’s case, if your
page 157 } Honor please.
Court: ‘‘Stopped or attempted to stop’’.

Mr. Hall: There’s some evidence that it was moving at two
miles an hour.

Court: ‘‘Stopped or almost stopped’’.

Mr. Hall: That would be all right. That would be better. I
think that would be better.

Court: ¢Or almost stopped and that the defendant put her
foot on the brake’’—¢¢‘the defendant put her foot on the brake
to bring her vehicle to a stop’’—I think you got to bring into
the element at that point and time she put it on the brake, you
see. It could be too late. .

Mr. William Ponzo: That’s it. There are so many other
duties. :

Court: ¢‘And that the defendant put her foot on the brake
to bring her vehicle to a stop”’. I think you have to get that
she did it at such a time under all the circumstances.

Mr. Hall: I think we can do it. ‘“And that the defendant
in the exercise of reasonable care’’. Wouldn’t that do it?

Court: That’s right.

Mr. Hall: ¢“That the defendant in the exercise of reason-
able care”’.

Court : ‘‘Exercise of reasonable care.”’
page 158 } Hall: Or, “ordinary care’’ either one.
That s all she is required to do. Isn’t it, ‘‘ordinary
care’’?

Court: ¢‘The defendant put her’’—

Mr.Hall: ¢‘That the defendant’’.

Court: ‘‘Defendant put her foot on the brake.”’

Mr. Hall: ‘‘The defendant in the exercise of ordinary or
reasonable care”’ either one. ¢‘Of ordinary care’’. ‘

Court: ‘‘Ordinary care’’.

Mr. William Ponzo: We got alot of circumstances.

Court: We’re really concerned with the time when she
put it on there.

Mr.Hall: Wouldn’t that be ordinary care?

Court: I think it would be but I don’t believe it Would be "
quite expressive to the jury there.

Mr. William Ponzo: She’s got—

Court: ¢‘The defendant put her foot on the brake to bring
the vehicle to a stop?’’. What we really mean, at a proper time
she put it on, That’s what we really mean and that’s what you
mean.

Mr. Hall: That’s right, that’s right; to avoid the collision,

. that’s right. : . , -
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Court: ‘‘And that the defendant put her foot on the brake
in ample time to bring her vehicle to a stop.”’
Mr. Hall: That’s all right.
page 159} Court: ‘‘In ample time’’, ‘‘And that the de-
fendant put her foot on the brake in ample time’’.
That’s really what he is saying.

Mr. Hall: That’s right.

Court: “‘To bring her vehicle to a stop and in so doing her
foot slipped off the brake through no negligence of her’s.”
That’s got to go in there.

Mr. Hall: Allright. .

Court: Isn’tthat right?

Mr. Hall: T agree with that.

Court: ‘‘Through no negligence”’. .

Mr. Hall: If she was negligent in that—

Court: *“‘Through no negligence of her’s.”’ In other words,
you do have such a thing as an accident, you know, with your
foot. You can have such a thing as an accident without negli-
gence, isn’t that right?

Mr. William Ponzo: Yes sir, if her story was absolutely
true and they believe it.

Court: ‘“And in so doing her foot slipped off the brake
through no negligence of her’s and as a result thereof the de-
fendant’s vehicle ran into the rear of the vehicle in which the
plaintiff was riding, then under such circumstances the Court
tells you that the question of whether or not this defendant
was guilty of actionable negligence in a question of fact for

) the jury.”
page 160 }  Mr. Hall: Since we have put in there ‘“through
no negligence of her’s’’ I think some of this (in-
dicating) ought to come out.

Court: Yes.In fact we don’t needit.

Mr. Hall: No sir, we don’t need it. ‘‘The Court tells you’’
let’s sce. No sir, we don’t need it the way we have it now.

Court: If they believe that, why it wasn’t negligence.

Mr. Hall: No sir, no sir.

Court: If they actually believe that.

Mr. Hall: That’s right.

Court: ‘‘The Court instructs the jury if you believe from
the evidence that the defendant, Watford, was operating her
automobile in an easterly direction on Queen Street in the ex-
ercise of reasonable care behind a line of traffic which was
likewise moving easterly and that the vehicle immediately
ahead of her in which this plaintiff was riding stopped or
almost stopped and that the defendant put her foot on the
brake in ample time to bring her vehicle to a stop and in so
doing her foot slipped off the brake through no negligence of
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her’s and as a result thereof the defendant’s vehicle ran into
the rear of the vehicle in which the plaintiff was riding, then’’
—*‘‘was riding, then under such circumstances’’—

Mr. Hall: ¢‘The Court tells you that the de-
page 161 } fendant was not guilty of negligence.”’

Court: ‘“Was not guilty of negligence”’, if
they believe it.

Mr. Hall: “‘Not guilty of negligence.’’ ‘‘She was not guilty
of negligence and you must find for the defendant.’’

Court: If this thing she claims she did in ample time was
the sole proximate cause of the accident, then she would not
be guilty of negligence, isn’t that right?

Mr. William Ponzo: Now let me see. The amendment stops
at—

Court: ‘‘And as a result thereof the defendant’s vehicle
ran into the rear of the vehicle in which the plaintiff was
riding.”’

Mr. William Ponzo: ¢‘Then under such circumstances the
Court tells you that the question whether or not this defendant
was guilty of actionable negligence is a question of fact for the
jur XL

CZ)urt: If they believe that is the sole proximate cause of
the accident.

Mr. William Ponzo: Where do you stop?

Mr. Hall: Down, ‘‘then under such circumstances the
Court tells you that the defendant was not guilty of negligence
and you must find your verdict for the defendant.”’

Court: We don’t want to eliminate other things you see.

We have got to tell them if that’s the only thing
page 162 } on which they are to base their verdict on because
" they might think—

Mr. Hall: Isee.

Court: She was going to fast.

Mr. Hall: I see the Court’s point. I think we can get that
in there.

Court: ‘‘And in so doing her foot slipped off of the brake
through no negligence of her’s and as a result thereof the de-
fendant’s vehicle ran into the rear of the vehicle in which the
plaintiff was riding, then if you believe’’—*‘then if you be-
lieve”’—

Mr. Hall: ¢‘Then if you believe’’.

Court: ‘‘If you believe’’.

Mr. Hall: ¢‘The defendant was not guilty of further neg-
ligence you must find your verdict for the defendant.”

Court: Thatis true. That is what we are getting at. That’s
the way it’s stated, ‘‘Then if you believe that the slipping of
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her foot off the brake was the sole proximate cause of the ac-
cident then you must find for the defendant.’’

Mr.Hall: That’s right.

Court: Can’t you get that in there? In other words, if
that’s all there was to it—.

Mr. William Ponzo: The whole thing is just sitting there
and looking at the slipping of the foot.

Mr. Hall: She’s entitled to her defense. If
page 163 } they believe it and it looks to me she didn’t have
enough sense to tell a lie about it—

Mr. William Ponzo: The Instruction has got to give all
the facts. You got to present both sides.

Court: You are right about that.

Mr. Hall: Let’s see. ‘““Then under such circumstances the
Court tells you that if you believe’’—¢‘then under such cir-
cumstances the Court tells you that if you believe the slipping
of the foot off of the brake was the sole proximate cause of the
accident, you must find vour verdict for the defendant?’’. Isn’t
that the law?

Mr. William Ponzo: My objection is this. Juries don’t
understand legal terms so well and when you put facts in
there, you better put all the facts in there or you are going to
mislead them.

Court: T don’t believe you can put them all in there.

Mr. Hall: This is the defendant’s theory of the case.

Court: There is such a thing as being an accident without
there being legal liability and you have plenty of damages, we
understand that, but to isolate and separate this slipping of
the foot off of the brake when it absolutely is the gist of this
case, it could be—I mean it could be the very thing that would

—the Court would really be deciding the case and
page 164 } taking it away from the jury. You have the ele-

ment of how she put her foot on the brake when
she put it on there. You have even got the evidence whether
or not she was wearing the right kind of shoes. In other words,
‘some people might think my God, you might as well be bare-
footed as having those tennis slippers.

Mr. Hall: You got here that the defendant in the exercise
of ordinary care put her foot on the brake. That’s the only
care required of her.

Mr. William Ponzo: You got all law.

Mr. Hall: Isn’t an Instruction dealing with the law?

- Mr. William Ponzo: This is a fact Instruction, finding of
fact. ‘ , '
Court: You have the question, you have the overall ques-
tion of running into the back of the car. You are really behind
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the eight-ball when you run into the back of the car regardless
of the reason. ,

Mr. Hall: Judge, this is the defendant’s case,.

Court: I understand that and I don’t think it’s far off
but I really believe that in this particular case I believe you
have the question there—I believe I’m wrong in saying she
put it in ample time. I think that’s one of the necessary in-
gredients but as I think about it, there are other factors.

It would be the factor of how she put it on there,
page 165 } whether she put it on too fast or or slowly.
Mr, Hall: Isn’t that a matter of argument?

Court: I’m taking all of those things away from them. If
she put it on there in ample time, then she has the duty to put
it on there properly and she has the duty to keep it on there
and has the duty to shove the pedal down and how she did
that and her reactions, I believe we’re getting into matters
of fact that the jury should pass on.

Mr. Hall: Let me read the defendant, Watford’s Instrue-
tion “F?’. That’s the one we’re dealing with. Let me read it
as I have made one or two changes.

Court: Go ahead.

Mr. Hall: And see if it’s not the law. ¢“The Court in-
structs the jury if you believe from the evidence that the de-
fendant, Watford, was operating her automobile in an easterly
direction on Queen Street in the exercise of reasonable care
behind a line of traffic which was likewise moving easterly and
that the vehicle immediately ahead of her in which this plain-
tiff was riding stopped or almost stopped and that the de-
fendant in the exercise of ordinary care put her foot on the
brake in ample time to bring her vehicle to a stop and in so
doing her foot slipped off of the brake through no negligence
of her’s, and as a result thereof the defendant’s vehicle ran
into the rear of the vehicle in which the plaintiff was ridine,

then under such circumstances the Court tells
page 166 } you’’—let me back up. ‘‘Then under such circum-

stances the Court tells you that if you believe the
slipping of the foot off of the brake was the sole proximate
cause of the accident in question, you must find your verdiect
for the defendant.”

Court: I think we are telling them which we have already
told them if she wasn’t guilty of any negligence which wasg the
‘proximate cause of the accident, why then she’s—I mean if
she wasn’t guilty of that she can’t recover and I believe in
order to correct it we have to get into the field of these finding
instructions with big capital letters. I’ll have to refuse it.

Mr. Hall: Let me make this suggestion, Judge, because
this is the—
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Court: I know it is.

Mr. Hall: This is the core of the defendant’s case.

Court: I know it is but the Court is almost taking it away
from the jury by making these fine distinctions and I don’t
believe we can do that. T believe there’s so many others—

Mr. Hall: Let me see if this doesn’t cure it. This thought
occurred to me and I'll read the first part of it.

Court: This is for them to determine.
page 167 } r. Hall: Yes sir, but let me read—let me read
the ﬁrst part of the Instruction. I’ll have to in
order to put in this curative phrase.

Court: Go ahead.

Mr. Hall: ““The Court instructs the jury if you believe
from the evidence that the defendant, Watford, was operating
her automobile in an easterly direction on Queen Street in the
exercise of reasonable care behind a line of traffic which was
likewise moving easterly and that the vehicle immediately
ahead of her in which this plaintiff was riding stopped or
almost stopped and that the defendant in the exercise of -or-
dinary care put her foot on the brake in ample time to bring
her vehicle to a stop and in so doing her foot slipped off of the
brake through no negligence of her’s, and if the defendant was
otherwise free from negligence’’—‘“was otherwise free from
negligence and as a result thereof the defendant’s vehicle ran
into the rear’’—

Court: I really believe—I really believe in all probability
what you bave said is the law but I don’t believe we have the
the right to tell it to them just because it is the law because 1
think we are picking the thlng out and pinpointing it right
down to a gnat’s eye and it’s a finding Instruction.

Mr. William Ponzo: It’s the same thing as my taking a

statement of say, Doctor Pile should be my
page 168 } stronger witness and with all the law, all Doctor
Pile—

Mr. Hall: You’re talking about medical.

Court: Suppose you put it in the shape you now offer it
and we can pass on it.

Mr. Hall: Let me—I was going to say, with the Court’s
permission—

Court: You’re not going to be able to get your record
straight with the way it is now.

Mr. Hall: With the Court’s permission, let me redvaw the
Instruction.

Court: And then present it and we’ll pass on it.

(At this time Mr. Hall then presented the amended Tn-
struetion).

’
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Mr. William Ponzo: T have the same objection, Judge. It
would be the—exactly the same if I took one highlight fact of
the case and built up the whole case around it. The law might
be right if I gave an example of one of my witnesses say, if you
find that his testimony supported by the others and that—in
other words, the same thing as being done here. He’s got in
here operating at reasonable care. He’s got ‘‘not otherwise
negligent’’ but still the faet, it’s being highlighted here. Tt’s
all the trimmings around one single fact and that could be
highly misleading to a jury when many facts must be consid-

ered. The abstract statement of law is being—in
page 169 } other words, you have one fact highlighted and

about maybe seven or eight abstract statements
of law to cover that fact, surround a fact and that can be
highly misleading to a jury. If you are going to state facts,
state all the facts or at least a sufficient number to give a clear
picture to the jury. '

Mr. Hall: " That is the defendant’s theory of the case and
it is—and it is our judgment that we have covered it fully.
‘We have inserted in it all of the safeguards that T know of for
the plaintiff but this is the defendant’s theory of the case and
Mr. Ponzo’s analogy of taking out some witness’ testimony
and putting it in an Instruction, that’s not this case. This is
the defendant’s theory of the case and the manner in which it
happened and it is the defendant’s evidence, not only her evi-
dence but the evidence of such witnesses as testified in her
behalf and she’s entitled, if your Honor please, to an In-
struction embracing her theory of the case and it seems to me
that certainly all of the objectionable matter has been deleted

and if anything, the Instruction now bends over backwards

with the safeguards in it. We have reasonable care innumer-
able times in there. We have, ‘‘and if you believe the defend-
ant was not otherwise negligent in the operation and manage-
ment of her vehicle causing the accident in question.’’ T don’t
know how we could be more embracive than we are. ‘
Mr. William Ponzo: It simply belies the
page 170 } function of an Instruction. An Instruction is sup-
posed to have its place, supposed to give a state-
ment of the law and it’s supposed to give a picture of the case
as a whole as much as possible. You’re not supposed to high-
light a fact in such a way as to make the whole case depend
on it. I can’t do it right off-hand. I imagine given ten minutes
aside and no sense in doing it but I could take one fact of the
case, if you find that the defendant’s bumper was broken and
then go on from that and wrap the law around it.
Mr. Hall: He’s confusing— -
. Mr. William Ponzo: The same thing any fact in the case.
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Mr, Hall: He’s confusing a trivial matter with the heart
and core of the defendant’s case. This is the heart and core
of the case. It’s not the question of a broken bumper or any-
thing of that sort. This is her case and she’s entitled to have
her case before the jury and the Court so instruets them and
if—if it can be safeguarded more, I don’t know how I can
safeguard it more. I have excluded everything I can think of.

Court: Of course like we said a while ago, this is the very
highly desirable thing that a lawyer tries to do. I mean he
likes to do this because he can use the Instruction to argue
before the jury but I really do believe even though it—as far

as I can tell, it probably states the law but it’s a
page 171} finding; that’s what it is. It is a finding Instrue-

tion. It is—it is whittling the thing down to its—
its most most favorable aspect, whittling it right down and
putting a sharp point on it and emphasizing it and telling
now if it is that, then you do so and so when maybe they—they
have a right to believe it isn’t that at all. They even have the
right to go into the question of how she put her foot on there—

Mr. Hall: If your Honor please—

Court: But we tell them no negligence. I doubt if that
takes care of it. I’'m going to have to refuseit and you can take
vour exception. I might be wrong.

Mr. Hall: We except.

Court: I believe you just knock his case right out almost
when you do this.

Mr. Hall: We except to the ruling of the Court in refusing
the defendant, Watford’s Instruction Number ‘‘F’’ on the
grounds that it is the defendant’s theory of the case; that the
Instruetion fully, amply and adequately sets forth the theory
and the law dealing therewith and for the reasons—and for
the reasons heretofore assigned and the refusal to grant the
Instruetion is highly prejudicial to the rights of this defendant
and does not permit this defendant to have her full day in
Court and disrobes her, as it were, of her legal clothing to
which she entitled when she stands before the jury.

page 172} DEFENDANT’S INSTRUCTION ¢@G”’
(Granted): ‘ :

. ““The Court instruets the jury that if it appears to you after
hearing and considering all of the evidence and circumstances
in this case that it is just as probable or likely that the de-
fendant was not negligent, as it is that she may have been
euilty of negligence which was a proximate cause of the acci-
dent, then the law requires you to find your verdict for the
defendant.”’ ‘
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page 178 |

* * * * *

Mr. Hall: The defendant, Watford, objects to the Court
permitting the plaintiff to amend the suit or enter an order
suggesting the plaintiff is 21 years of age and thereby putting
at issue in the trial of the case certain matters that the suit as
now pending does not put at issue, namely medical expnses,
hospital bills and any other expenses looking towards the in-
fant plaintiff’s cure. The defendant, Watford, feeling that if
such an amendment is permitted, then a continuance should
obtain in order to permit the defendant to adequately prepare
for trial to meet the new issues as the suit is now more em-

bracive than the old suit which was then pending
page 179 } and excepts to the Court’s forcing the defendant
into trial under the circumstances recited above.

Mr. William Ponzo: I simply would say that the issue as
presented by the trial is exactly the same, We pleaded medical
damages. If they had a defense of infancy at the inception, it
was altered by the fact that when the thing was actunally
brought into the Courtroom by the defendant, it was brought
up in the motion to strike those allegations, it was put in the
answer and was never brought to the Court’s attention and
certainly would have been argued in Court on the day of trial
if ever, and at that time the defense would not have obtained.
Secondly, the defendant responded to the issue by filing in-
terrogatories and receiving answers to questions asking for
mediecal bill. The medical bills provided in the interrogatories
were of great length of time for preparation of trial. They had
a very early date relative to trial date with substantially the
same amounts as were introduced into evidence so that it
didn’t alter the defendant’s knowledge of the case or oppor-

tunity for investigation of the case. That’s all, sir.
page 180 } Mr. Hall: The defendant, Watford, objects

and excepts to the Court permitting the plaintiff
to introduce into the trial of this case mortality tables dealing
with the life expectancy of this plaintiff on the grounds that
the evidence as adduced by the plaintiff does not justify the
application of the mortality table in that there’s no perman-
ency as to this plaintiff; there’s no evidence in which it is
indicated that she will have any permanency resulting from
this accident in which competent medical authority has stated
with a reasonable degree of certainty.
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page 181}

] * * * -

Mr. Hall: Yes sir, if your Honor please. We move to set
the verdict aside on the grounds that it is contrary to the law
and the evidence; on the grounds that the Court misdirected
the jury in that it granted certain Instructions on behalf of the
plaintiff over the objection of the defendant and that it re-
fused certain Instructions offered by the defendant which
were material and germane to the case and the heart and the
core of the defendant’s theory of the case and on the further
ground that the verdict is excessive.

Court: Well, the Court feels that it’s a jury question and

we’ll have to overrule your motion and note your
page 182 } exception.

L  J L L *
A Copy—Teste:
H. G. TURNER, Clerk.
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