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·Gale· R. Pitsch, was negligently operating said taxi-cab 
without maintaining a proper lookout for other vehicles law­
fully using said streets and at an unlawful, reckless and negli­
gent speed, negligently failed to operate said taxi-cab on the 
right half of the traveled portion of ~iulberry Street, negli­
gently failed to keep said taxi-cab under proper control, and 
negligently failed to yield the right-of-way to plaintiff's v~­
hicle, when it was lawfully in the intersection of said Laurel 
Avenue and Mulberry Street, and, as a proximate result of 
sm~: act'S of negligence on the patt of . saiq d~fendant ;~ 
S01J!'eone Q'J" illQJ;e of them, taolli(f.ed }\jth ~he V]ehicl~ O]lera'fied 
pyffib.e pl~tiff,:$trildng it With terrjjic force QJld overtnrn~i~g 
i1i;1 rgiter. _whicl:f ;said"Jtaxi-g.ab itraveled sQme ninety-fi:Ve £e~t 
~~8~ on :m:rnlbe~·ey s~~et; ~d 

~at,· . a ~ect ~yd P119Xixmtte n.esult·of sJiid collision, itbe .. 
·:•.ii:'i'l''ft"""'+-t.f'IP'l'ft."n [S~io$JJ am1! p~~p!attentlj{ inj~i~d, WaS1 iQa-q~,~d~ 
·~••iU:nmen,g~o ~rgat pain an-d s~erit!g, wllich \Will.,.Q<>n~ue; .. ii.DJ 

Wf!B co~elledl,to ~~en:iJ: la~e s11~s o!H· m,a~ey-·ffi.or' 
:a::neclleiL'l.L ',8.U(11. [bospi~ij.ll ca~e a;ijd ftt.ea ~ent., .. ~§>st lSal&izy .~d! .. ··•••·',·i• .. •·:i\:•••:\····.·••·.··,· 

.···:.·.···:•.'··•·•·.·.:.Q~CIOD):S>JI!)'eC~S·e <Of; ~S • ty ·~o '\Yf~r~. tarid . . 
eon~ue ·, t in~l:lvelie~ce}, r.(j iac:al1Jlillon~ 
apgw~; consiste:d :p! ~ ~~~tt(~e,! ((i)lf 
skulll 



4 Suprenw Court of Appeals of Virginia 

Filed in the Clerk's Office of the Circuit Court of Waynes-
bol'o City, June 3, 1960. · 

Teste: 

DORIS L. "\VOODS, Dep. Clerk. 

GROUNDS OF DEFENSE. 

The Grounds of Defense of the defendant, Ward Alford, tja 
AI 's Cab, to a Motion for Judgment filed against him in the 
Circuit Court for the City of Waynesboro by Robert 0. 
Frye. 

1. The defendant denies that he is liable to the plaintiff for 
the amount sued for or for any amount whatsoever; 

2. The defendant denies that the plaintiff, Robert 0. Frye, 
was operating the motor vehicle involved at the time of the 
aooident complained of in a careful and lawful manner at the 
intersection of Mulberry Street and Laural Avenue in the 
City of Waynesboro, Virginia, or that he looked in both 
directions as he approached the intersection; 

3. The defendant says that Gale R. Pitsch, his employee, 
was a safe and careful driver and 'vas operating the defend­
ant's taxicab at the time and place of the accident in a proper 
and lawful manner in all respects; 

4. The defendant denies each and every averment of negli­
genee Qn the part of his taxicab driver contained in un­
numbered paragraph four of the plaintiff's notice -of motion 
for judgment; 

5. The defendant denies that the plaintiff was injured as a 
direct and sole proximate cause· of the negligence of the 
operator of the defendant's moto:r vehicle or that he sustained 

the injuries complained of in said notice; 
page 7 ~ 6. The defendant avers and charges that the colli-

sion involved was solely due to the negligence of the 
plaintiff in that he failed to keep a proper look~out :for other 
vehicles lawfully using Mulberry Street and Laurel Avenue, 
he negligently failed to keep his vehicle under proper control, 
he was driving at an excessive rate of speed, he negligently 
failed to yield the Tight of way to the de:fend1;lllt 's vehicle 
entering the intersection :from the right, he was negligently 
operating his vehicle at a speed and in a manner s<> as to 
endanger the defendant's motor vehicle and the driver there­
of, and he was otherwise guilty of careless, negligent and 
reckless drivi~g, and as a consequence thereof, drove into and 
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collided with the taxicab of the defendant as it was lawfully 
entering and pas,sing through the said inteTsection; and 

7. The defendant says if the defendant's driver was guilty 
of any negligence which proximately caused the accident in­
volved, which is accordingly expressly denied, the plaintiff 
was guilty of contributory negligence which proximately 
contributed to c.ause the accident involved and bars the plain­
tiff's right to recover in this action. 

\'T.ARD ALFORD, Tj.A AL'S CAB 
By Counsel. 

G. H. BRANAMAN 
HUl\1:ES J. FRANKLIN 

Attorneys for the defendant, 
Waynesboro, Virginia. 

• 

page 12 ~ 

• 

In the Ci:rcuit Court of the City of Waynesboro, this 27th 
day of February, in the Year of Our Lord, Nineteen Hundred, 
Sixty-one. 

• • 
This day came again the parties and their counsel to the 

bar of the Court, ready for the trial of this matter. Where­
upon a jury was called and thirteen members of the panel 
qualified. And the plaintiff a.nd the defendant, striking alter­
nately, each struch three members from the panel, leaving a 
jury of seven, without exception, as follows: Robert E. Kirby, 
Jr., A. E. Keiffert, Mrs. S. P. Olinger, Vincent Binion, M. V. 
Worley, V. R. Tarry and E. A. Carter, who were swQrn to 
well and truly try the issues ·between the plaintiff and the 
defendant. The court reporter was also sworn. 

During the introduction of the evidence numerous. objections 
and exceptions were taken, the Court ruling on each as is 
shown in the stenographic rec.ord. At the conclusion of the 
plaintiff·'-s evidence, the defendant moved to strike the evi­
dence on the ground that it was insufficient to · support a 
verdict, which motion was overruled by the Court, and ex­
ceptiQns noted by the defendant as shown in the stenQgraphic 
record of the ca.se. .At the conclusion of ·all the evidence the 
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Sgt. Robert L. Stover. 

defendant renewed his motion to strike the evidence· on the 
grounds previously stated, which motion i·s allowed· by the 
Court, the plaintiff objecting and excepting to the Court's 
ruling as shown in the stenographic record. 

Whereupon it is ordered by the Court that the motion for 
judgment and the counterclaim are dis1nissed and this case is 
ordered stricken fron1 the docket of this Court. 

It is ordered that the large exhibit plat introduced in evi­
dence in this case may be withdrawn by the defendant after 
the expiration of the appeal period. 

C. S. Q., Judge . 

• .. • • • 

page 2 ~ 

• • • • • 
SG'l\ RQBElRT L. STOVER, 

be1J;J,g duly·· sworn, tf$tifted : 

DmJ!lCT E~~M.WA.tTIO~·:< 
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Sgt. Robert L. Stover. 

page 3 ~ 

there. 

A. I couldn't tell you. I was there driving a pa­
trol car, and when I got the call, I went right on out 

Q. Mr. Stover, how many vehicles were involved in this 
accident'? 

A. Two. 
Q. 'Vha t types of vehicles were they! 
A. One was a '55 Ford sedan owned by the cab company, 

and the other was a truck operated by Robert Frye. 
Q. 'Vho was operating the cab1 
A. Dale Pitsch. I n1ean Gale Pitsch, Gale R. Pitsch. 
Q. Do you happen to have the n1ake and model of the truck 

opera ted by Mr. Frye 1 
A. Chevrolet Boyertown, '54 model. 
Q. So far as your investigation was able to develop, were 

the two vehicles in the position at which they came to rest 
following the accident, wl1en you arrived there1 

A. Yes, Sir. 
Q. Sgt. Stover, do you know the width or approximate 

width of Laurel A venue at the location of this accident 1 
-4. Laurel Avenue is 32 feet wide and Mulberry is 32 feet 

wide, from eurb to curb. 
Q. They are of equal width? 
A. Yes, Sir. 
Q. And I believe it is correct, is it not, that Laurel ruifs 

north and south? 
A! Yes, Sir. 
Q. And Mulberry, east and west! 
- A. Yes, Sir, ¢ast and west. 

p~,e· 4 ~ Q •. What kind of surface is there on these- tw~ 
str.~(ats Y 

A. Both have. a hillcr_est. · 
:{t .. .What I had reference to is whether the two streets are 

;P.a¥ellL.~ . . . 
- ~~, -~~' .Sir, blacktop. . . . 
_ Q~ .. ··What is the grade, if &ny, on Mulberry a·s you;appro'lt~h· 

i'tilii;S:·mtersection with Laurel! · 
-.-:A.- I wouid say Muibe.:tcy is a little bit more grade than 
Laurel · 

Q; Would that be a •d9wngrad~ le~~ to the intersection! 
~. Yes, Sir, nq.t too mu¢11 ;m.o1;e, alittla more. 

JuJk~ Qu.esenbery: 
r~t A 'do'wilgtade from il.e·west'' 
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Sgt. Robert L. Stover. 

A. Coming east on Mulberry and a. downgrade coming 
south on Laurel. 

Mr. Timberlake: 
Q. And you say it is not a heavy grade in either instance 

and that the grade on Mulberry Street is somewhat greater 
than on Laurel Street¥ 

A. It might be just a little steeper, not too much. 
Q. Sgt. Stover, what property lies in the north-we1st corner 

of this intersection f 
A. The Freed property. 
Q. Across tl1e street, onl\tiulberry, in the south-west corner, 

what property is it? 
page 5 ~ A. Property I used to own, myself. I sold it. 

Q. I an1 speaking of southwest, directly across the 
street frmn Freed's. 

A. That is the apartment house there. 
Q. What is the na1ne of the apartment house? 
A. I don't know what it goes by there. It used to be Mar­

tin's Apartments. · 
Q. I see. Across Laurel Avenue from the Freed's; that 

would be in the northeast corner of the intersection, you say 
that is property you used to occupy? 

A. Yes, Sir. 
Q. Were you living there at tl1e thne of the accident? 
A. No, Sir. 
Q. Do you know who the property owner or resident is 

there? 
A. I know. I can't think of the man's name right off, now. 
Q. I see. What about the other corner of the intensection f 

That would be the southeast corner. 
A. Baber. Mr. Baber owns that. 
Q. Is there any object a.t or near the center of th¢ inter­

section in the pavement1 
A. Yes, Sir, it is a marker, a little plate, right in the center 

of the street. 
Q. And where did you find this Chevrolet truck, operated by 

Robert Frye, when you arrived at the scene of the a.ccidentY 
A. It was down on the corner, turned over, right 

page 6} there next to Baber's home. 
Q~ Where was the taixcab Y 

A. On down the street up in the yard. The back end was 
up in the Baber's yard. 

Q. How far was the point wher.e the taxicab was sitting 
from the intel'section Y 
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9 

A. From the middle of the intersection where the plate 
was, the truck was laying about 30 feet from where we think 
the impact-

Q. I am not asking you to express an opinion. 
A. 30 feet, and the cab, around 95 feet. 
Q. On what side was the truck lying? 
A. It was laying over on the right side. 
Q. Opposite the driver's side? 
A. Yes, Sir. 
Q. Was the driver in the truck when you got there? 
A. He was pinned in the truck. 
Q. Could you determine whether or not he was conscious 

or unconscious? 
A. I wouldn't like to ~say because the First Aid erew was 

working on him, trying to get him out of there, and I was 
working on the accident, but I wouldn't like to say whether 
he was conscious or not. 

Q. Was the taxicab turned over or on its wheels? 
A. It was on its wheels. 
Q~ Was the driver of the taxicab in the cab when you ar­

rived there? 
page 7 ~ A. No, Sir, he was out. 

Q. What, if any, debris or markings did you find 
in the street T 

A. A little mark right in the center of the street where that 
plate was. 

Q. How long was that? 
A. I'd say a couple of feet long. 
Q. Did it go in a diagonal direction or a straight direction? 
A. It went in sort of diagonal direction, not right straight. 

It started about a foot above the plate in the middle of the 
street and come right straight ·across the plate. 

Q. And you say it was two or three feet long? 
A. Something like that. 
Q. I don't have reference to debris; is that the only mark­

ing in the street? 
A. That was the only mark in the street. 
Q. What debris, if a.ny, did you see· in the streety· 

. A. 'Well, a little dirt knocked off right there-not too much 
-:right there at the center where the plate was. Most was 
doWn next to the truck. · 

Q. Were you able to tell whether or not the truck was 
loaded or unloaded Y 

A. It was loaded. 
Q. Had the contents of the truck gone out on the street Y 
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Sgt. Robert L. Stover. 

A. I couldn't recall whether it was or not. Cap­
page 8 ~ tain Whitlock 'vas taking care of that, and there 

was some money in the truck in bags, and he taken 
care of that. 

Q. Did your investigation reveal whether or not there were 
any persons in either of these vehicles other than the drivers T 

A. My investigation, it wasn't but just the driver·s. 
Q. All right. 

Mr. Timberlake: Your Honor, there were certain photo­
graphs introduced at the last hearing of this case. 

Judge Quesenbery: I don't know where they are. 
Mr. Franklin: You gave back to respective counsel photo­

graphs that were introduced. ·You gave us back ours, and we 
have them. It may be the officer took them. 

Mr. Timberlake: That's right, Sir, I have them. 

Q. Sgt. Stover, I hand you a photograph which purports 
to show a vehicle, a truck, over on its right side, and I will 
ask you if that appears to be an accurate picture of the 
truck driven by Mr. Frye BJS you found it following the acci-
dent. . 

A. Yes, Sir, that is exactly where the truck was at. 

. Judge Quesenbery: What is that Y . 
Mr. Timebrlake: That is designated No. 1. I was going to 

reintroduce it. 

Q. That was the position and condition you found the truck 
when you got there Y 

page 9 } A. Yes, Sir. 
Q. As far as your investigation showed, that is 

where it came to rest following the accident Y 
A. Yea, Sir. 
Q. In which direction is this photograph looking! 
A. Looking east. 
Q. The street, as you look east towards the background, is 

Mulberr,y. Is that correct! 
A. Yes, Sir. . 
Q. Is the round object in the surface of the street near the 

center of the photograph-is that the center marker to which 
you referred! 

A. Yes, Sir, in the center of the street. 
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Q. Does the mark that you described as being two to three 
feet long in the vicinity of this center marker appear in this 
photograph 1 

A. Yes, Sir. 
Q. In this photograph, can you see the taxicab¥ 
A. No, Sir. 
Q. I don't think you can. 
A. No, Sir. 
Q. That appears to be a wrecker down Mulberry Street 

there. 
A. Yes, Sir, a wrecker is down there. It hadn't picked the 

car up yet. It was there to pick the car up. 
Q. 'Vould the taxicab be on beyond where the wrecker ap­

pears in this photographY 
A. No, it'~s back up this way, back up toward the 

page 10 ~ truck. 

:Mr. Thnberlake: I would like to introduce this as Plain­
tiff's Exhibit 1. Shall I just hand it to the Jury~ 

Judge Quesenbery: Yes. 

1\fr. Timberlake: 
Q. Sgt. Stover, I hand you a photograph marked No. 2 

and ask you if that is a photograph showing the same objects 
that appear in Photograph No. 1, only taken from farther 
west on Mulberry Street. 

A. Yes, Sir, it looks like it was taken farther west. 
Q. That shows the center marker in the intersection and 

the truck in the position in which you found it? 
A. Yes, Sir. 
Q. You just can see the wrecker on down Mulberry? 
A. That's right. 

Mr. Timberlake : I would like to offer this, also, as Plain­
tiff's Exhibit No.2. (Handed to the Jury.) 

Q. Now, Sgt. Stove.r, I hand you a photograph, marked 
No. 3, and ask you if that shows the truck in the position in 
which you found it following the accident. Is that correct, 
SirT 

A. Yes, Sir. 
Q~ Does that photograph appear to be looking west on Mul­

berry! 

·=. 
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Sgt. Robert L. Stover. 

A. Yes, Sir, that's right. 
page 11 ~ Q. And the various people standing over in the 

yard of this property on the righthand side of the 
photograph-is that in the Freed yard? 

A. That is in the Freed yard. 
Q. Do you know how many, if any, of the automobiles that 

are on the-what side would this be~ 
A. It would be the north side. 
Q. On the north side of Mulberry Street were there at the 

time of the accident Y 
A. I couldn't say what was there at the tin1e of the accident. 

There were some there when I arrived. I don't know what 
was there before. 

Mr. Timberlake: I would like to offer this as Plaintiff's 
Exhibit No. 3, please, Sir. (Handed to the Jury.) 

Q. I hand you a photograph, marked No.4, 1\{r. Stover, and 
ask you if that shows the taxicab in the· position in which you 
found it when you arrived to make your investigation. 

A. Yes, Sir, that is where-the way I found it. 
Q. This object or cover in the street is not the center marker 

you have reference to in the intersection~ 
A. No, Sir. No, Sir. 
Q. And, I believe you testified that the cab, in the position 

in which it appears in this photograph, No.4, is 95 feet from 
the center of the intersection' 

A.· Yes, Sir. The cab 'vent up in the yard. 
page 12 ~ Q·. You weren't there, of course. 

Judge Quesenbery: Just testify as to where you saw it when 
you got there. You said it was partly up-

Q. The sod and all show 'vhere it come out of the yard. 

By Mr. Timberlake: 
Q. This photograph is looking east on Mulberry~ 
A. Yes, Sir. 
Q. Will you state whether or not the photograph shows 

the trees and foliage in that area Y 
A. Yes, Sir. 

By Judge Quesenbery: 
Q. Sergeant, let me go back to Photograph No. 1; that iron 

thing is the center of the inte.rsection' 



A. Yes, Sir. 
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Sgt. Robert L. Stover. 
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Q. vVhere was the debris f You said there was a small 
amount of debris near the center; where was it with reference 
to the center n1ark~ 

A. Right almost at the plate. It was not too much, just 
a. little dust or something. 

Q. Almost on that thing, on that marker? 
A. Yes, Sir, but the biggest is down next to the truck. 
Q. Where it turned ove.r 1 
A. That's right. 

By Mr. Timberlake: 
Q. ~fr. Stover, what portion or portions of the taxicab were 

dmnaged when you examined it at the scene of the 
page 13 ~ accident 1 

A. The left front, back, aln1ost back to the 
corner of the door and up all the wa.y to the front of it was 
damaged and the left rear fender and taillight was damaged 
down-the doors on the taxicab was not damaged. 

Q. The doors on the taxicab were not damaged? 
A. No, Sir. 
Q. How :far across the front of the taxicab would you say 

the dan1ag·e extended ¥ 
.A.. The damage extended-in other words, it buckled the 

hood up all the ·way across here. 
Q. You arc pointing to a. photogTa.ph to illustrate the 

damage to the cab? 
A. Yes, Sir. 
Q. Is that the same photogTaph I have in my hand? 
A. Yes, Sir. That was taken away fron1 where the accident 

took place. It was taken at the Freed yard whe.re 've put the 
wreek. 

Q. Does that show the damage as you found it at the scene 
of the accident? 

A. Yes, Sir. 

Mr. Timberlake: I would like to offer this as Plaintiffs 
Exh.ibit. No. 4. No. 5, I mean. 

Q. Do you have a photograph such as I hold in my hand 
here? 

A. That is the only one I have. 
Q. Let me see if I have one here. N o,v, does the 

page 14 ~ photograph I hold in my l1and fairly show thP 
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dmnage as you found it to the lVIacke truck when 
you arrived at the scene of the accident 0/ 

A. Yes, Sir. 
Q. That shows-let Ine see. I don't believe that is exactly 

the san1e picture. 
A. No, it is not. This picture was taken at the 1\1:acke 

headquarters where the truck was pulled. 
Q. Does the picture I hold appear to sho'v the truck after 

it was damaged as far as the physical damag·e to it was 
concerned~ I believe it is the rsame as you have right here. 

A. Not too 1nuch. You have more truck here than I have. 
Q. The one you hold in your hand, your left hand, doesn't 

show the left headlight. It doesn't show the left headlight, but 
this one does show it. Do you see any significant difference 
between the photograph you hold and the one I hold except 
that mine is darker in color and shows a little more to the 
rear of the truck f 

A. That shows about the same damage that was done to 
tl1e truck. 

l\{r. Tin1berlake : "'\,Y e would like to offer this as Plaintiff's 
Exhibit No. 6. 

l\{r. Branaman: Who took it f 
l\{r. Timberlake: I don't know. 

Mr. Branaman: Let's find out. 
page 15 ~ 1\{r. Timberlake: The witness has testified that 

it is-he has one like it. 
Mr. Branaman: vVho took the photographs? 

A. Chief Benson, I think, and these-

Mr. Timberlake: You haven't seen these. 

A. These that I have-
Q. One was developed darker than the other. 

Judge Quesenbery: What number have you assigned to 
this cab picture Y 

Mr. Timberlake : 5, Sir. We would like to offer this as 
Plaintiff's Exhibit No. 6. 

Judge Quesenbery:. Was that the truck? 
Mr. Timberlake: Yes, Sir. I believe that's all I want to 

ask Sgt. Stover. 

, I 
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page 18 ~ 

• • • 

ROBERT 0. FRYE. 
being duly sworn, testified: 

DIRECT EXAMINATION. 

By Mr. Timberlake: 

• 

Q. 'Vbich is your good ear and which is your bad ear? 
A. !\{y left is good and rig-ht is bad. 
Q. VVhat is your full name? 

A. Robert 0. Frye. 
pag·e 19 ~ Q. And how old are you, Mr. Frye? 

A. 28. 
Q. "\Vhere do you live 1 
A. 517 N. Augusta. 
Q. In WaynesboroY 
A. Yes. 
Q. Where were you living on September 26, 1959? 
A. 1456 N. Commerce, Waynesboro, Virginia. 
Q. And by whom are you employed? 

15 

A. By the Macke A:utomatic Merchandise, of Washington, 
D. C. 

Q. What is the nature of your employer's business in this 
area? 

A. Industrial feeding and vending machines, coin operated 
vending machines. 

Q. How long have you been employed by the Macke Com­
pany? 

A. Now, close to five years. 
Q. I take it you were in the employ of the Macke Company 

on September 26, 1959 Y 
A. Yes, Sir. 
Q. Were you the operator of one of the vehicles involved 

in this accident Y 
A. Yes, Sir. 
Q. What kind of vehicle were you driving Y 
A. 1954 Chevrolet Boyertown. 
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Q. Do you know the din1ensions of that truck~ 
page 20 ~ A. Yes, Sir, I have got the length of it. 16¥2 

feet, and the width is 6 feet, 4 inches, and the 
weight, 5500 pounds. 

Q. That is einpty? 
A. That is the gros•s weight. Empty, it's 5000 pounds. 
Q. On this particular day, was the truck loaded or un-

loaded1 
A. It was loaded. 
Q. "\Vhat was it loaded with? 
A. Cigarettes, candy, coffee, soups, and other things of 

that nature. 
Q. "\Vhere had you been immediately before this accident 

occurred~ 
A. In Staunton and our warehouse in Fishersville. 
Q. Was that as incident to your employment? 
A. Yes, Sir. 
Q. vVl1at kind of weather was it, the afternoon this accident 

happened? 
A. It was clear. 
Q. The ~streets were dry? 
A. Yes, Sir. 
Q. Now, do I take it that you went from Fishersville to 

Waynesboro 1 
A. Yes, Sir. 
Q. And what was your destination going from Fishersville 

to Vl aynesboro T 
page 21 ~ A. I was-the first stop was to let a fellow em-

ployee, Mr. Morris Hudson, out at his home. 
Q', Then where did you intend going T 
A. Home. 
Q. Your home was over on Commerce at that time~ 
A. Yes, Sir. 
Q. Now, I take it then, 1\fr. Hudson accompanied you frmn 

Fishersville to a point not too far distant from where this 
accident occurred. It that correct 1 

A. Yes. 
Q. VVhere did you let Mr. Hudson out? 
A. On t11e corner of Randolph and Madison Street. 
Q. How far is that from ·where the accident occurred? 
A. 1\fadison is two blocks from Mulberry. I come down one 

block on Madison and turned up two blocks on Laurel. 
Q. All right, after you turned onto Laurel, as I understand 

from your testimony, when you entered Laurel, you entered 
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it two Block's from Mulberry where the accident happened. 
Is that correct¥ 

A. Yes, Sir. 
Q. Tell the Jury, please, bow you travelled from the point 

where you entered Laurel Avenue down to the intersection 
where the collision occurred. 

A. I was headed-when I turned, I was going south on 
Laurel, I con1e to the first intersection, which would have been 
Ohio Street, I stopped for moving traffic already in the inter­
section, and proceeded south on Laurel on into Mulberry. 

Q. As I understand, you came to a stop a block 
page 22 ~ before you reached 1\tiulberry, the l\{ulberry inter-

section 1 
A. Yes, Sir. 
Q. vVas that a complete stop or just a slowing- down? 
A. A con1plete stop. 
Q. After the traffic had cleared on Ohio, what did you do? 
A. Proceeded south on Laurel. 
Q. Tell the Court and Jury, please, the approximate speed 

at which you were travelling when you went from Ohio to 1\'ful­
berry or the Laurel and Mulberry intersection. 

A. Approximately 15 to around 20 miles per hour. 
Q. Do you recall in what gear you were travelling? 
A. 'Vhen I approached Mulberry Street, I still had it in 

•second gear with my foot on the clutch, still gearing down 
all the time. 

Q. What did you do as you approached the intersection 
of Mulberry Street with Laurel Avenue f 

A. I looked to the right and I looked to the left and then I 
looked straight ahead and proceeded on into the intersection. 

Q. I{o\Y far from the intersection were you when you looked 
to the right~ 

A. About 20 feet. 
Q. And in looking to the right, in which direction would 

you look on 1\tiulberry Street, in looking to the right? 
A. South-I mean west on Mulberry Street. 

page 23 ~ Q. Do I understand that is the direction you 
looked first as you got within 20 feet of the inter­

section? 
A. Yes, Sir, I looked to the rigpt, first. 
Q. About how far up Mulberry Street could you see from 

tlutt point when you looked to your right Y 
A. It was around, I would say, 125 feet clear vision. 
Q. What, if anything, prevented your seeing farther? 
A. A tree in the yard and parked vehicles. 
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Q. vVhere were the parked vehicles? 
A. They would be on the rig-ht, let me ~see, the right side 

of :Mulberry Street. That would be east. That would be north 
and west of 1\llulberry. 

Q. On what side of ]\fulberry~ 
A. On the north side of M:ulbe.rry. 
Q. \Vould that be the sa1ne side of Mulberry that the 

Freed home is' 
A. Yes. 
Q. Do you know how many vehicles were parked along 

there~ 
A. No, Sir, I don't. 
Q. Do you know how far those parked vehicles were parked 

up the hill as you go west on :Mulberry~ 
A. No, Sir, I don't. 
Q. Is there any landmark on 1\Iulberry Street that you have 

been able to fix, from checking- the scene of the accident, sub­
sequent to its happening, that marks this point 

page 24 ~ where you could see first on Mulberry Y 
A. I could see the west front of the first apart­

ment house. 
Q. And do you know approximately ho'v far that is from 

the intersection Y 
A. Approximately 125 feet. · t 

Q. Did you see any movlng traffic in that area of 125 feet 
before you¥ 

A. No, Sir, I didn't. 
Q. What did you next do 7 
A. After I looked right, I looked left, then straig-ht ahead, 

and proceeded into the intersection. 
Q. When you looked left, that would be east on Mulberry! 
A. That's right. 
Q. Was there any moving traffic approaching this inter-

section from the east Y 
A. No, Sir. 
Q. What did you see when you looked straight ahead! 
A. There was nothing straight ahead. 
Q. There was no traffic approaching the intersection on 

LaurelY 
A. No, Sir. 
Q. During that time, haCl you continued in motion 7 
A. Yes, Sir, I was slowing down all the time, going into 

the intersection. 
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By Judge Quesenbery: 
Q. What speed did you say you were travelling? 
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A. It was about 20 miles an hour, maybe 18, 
page 25 ~ maybe 22. Around 20 miles an hour. 

By Mr. Timberlake: 
Q. Did you maintain that speed when you got into the 

intersection? 
A. I had it in second gear with my foot off the gas. It 

was g·earing down all the time when I was entering the inter­
section. 

Q. Where were you when you first saw any moving traffic 
approaching that intersection from any other direction 7 

A. It was about two-thirds of my truck in the intersection 
when I first noticed the taxicab~ 

Q. Where did you see the taixcab a.nd how did you happen 
to see it? 

A. When I looked back to the right-! looked straight ahead 
and I looked back to the right as I entered the intersection, 
and that is when I seen the cab. 

Q. Where was your truck then, when you looked back to 
the right7 

A. Two-thirds in the intersection. 
Q. Where was the cab at that time Y · · 
A. Approximately 40 feet back from the intersection. 
Q. How have you been able to fix the approximate distance 

the cab was at that timet 
A. Since then I have gone out there and figured· where the 

cab was and marked it off and it come out about 40 feet. 
Q. CoUld you Jll.a1ce any observation about how 

page 26 } the cab WBIS travelling from the standpoint of 
speedY 

A. .Yes, it was travelling at a high rate of speed. 
Q. Did you have time to form any estimate of the rate o£ 

speedY 
A. I would say he was doing~when I glanced up and seen 

him-

:Mr. Franklin: That is an opinion, your Honor. 
Judge Quesenbery: He ean estimate the speed. 

A. I would say at least 45 miles :per bo'Q.r. · 

By Mr. Timberlake: · 
Q. What did you do, :Mr. 'F:eye, after discovering this taxi-
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cab approaching the intersection in the manner you have 
stated f 

A. I didn't have a change to do anything, but I must have 
hit my brakes from all indications because they said the 
brake lights were on, and that is all I remembered. 

Q. Did you lose consciousness in the accident f 
A. Yes, Sir. 
Q. '¥here 'vere you when you next regained your consci­

ousness? 
A. In the Waynesboro Community Hospital. 
Q. Do you know what time of day or night it was when 

you regained consciousness? 
A. The next day. I don't know what time it was because 

it was just for a few minutes. 
page 27 ~ Q. flow .long were you in the Waynesboro hospi-

tal? 
A. Eleven days. 
Q. I am not asking you for any medical description of your 

injuries, but what portions of your body suffered injuries 
in this accident? 

A. Head, face, and arm, left arm. 
Q. After spending eleven days in the hospital, where did 

you go? 
A. Athome. 
Q. How long did you remain at home before resuming your 

duties with your employer? 
A. Y{ ell, it was about-after I left the hospital, it was 

around eight and a half weeks-nine and a half weeks. I was 
off from work eleven weeks. · 

Q. You were. off from work eleven weeks in all as a result. 
of this accident Y 

A. Yes. 
Q. Since then, have you been back at work for your em­

ployerY 
A. Yes, Sir. 
Q. Mr. Frye, going back to the scene of the accident just 

a moment, do you know or have you made any measurements 
as to the width of either Laurel Avenue or Mulberry Street, 
the exact width Y 

A. No, Sir. 
Q. Have you made any .measurements o.r stepped off the 

distance from Mulberry Street to Ohio Street on Laurel Ave­
nue! 

page 28 } A. Yes. 
Q. How far is that! · · 
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A. It is approximately 300 feet. 
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Q. I see. '\That is the grade, if any, on Laurel Avenue as 
you approach and enter the intersection with Mulberry? 

A. Coming down Laurel 1 
Q. As you approach the Mulberry Street intersection. 
A. It is a very slight grade. 
Q. Up or down, as you approach Mulberryf 
A. Down as you approach the intersection. 
Q. Now, what is the nature of the grade, if any, on Mul~ 

berry as you approach Laurel, the Laurel Street intersec­
tion! 

A. It i·s ve.ry much steeper coming down to the intersection 
than the other grade is. 

Q. I see. Mr. Frye, were there any traffic controls at this 
intersection in the way of stoplights or stop signs? 

A. No, Sir. . 
Q. Yield right-of-way signs or anything of that natureY 
A. No, Sir, no signs at all. 
Q. Do you know what happened to your truck or how it 

travelled, if any, after the impact? 
A. No, Sir, I do not know. 
Q. Does the .same thing apply to this taxicab? 
A. No, Sir, I do not know which way it went . 

• • • • • 
page 68} 

• • • • 
DR. ALBERT R. GILLESPIE. 

being· duly sworn, testified:· 

DIRECT EXAMINATION. 

By Mr. Timberlake: 
Q. Will you ple8!Se state to the .Court and Jury your full 

name, age, residence, and profession Y 
A. I am Dr. Albert R. Gillespie, age 48, Staunton, Virginia. 

I do eye, ear, nose, and· throat work in Staunton. 
Q. Doctor, I gather, then, you are an eye, ear, nose, and 

throat specialist Y 
A. That's right. 
Q. How long have you been practicing yotir specialty Y 
A. Since 1945. 
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Judge Quesenbery: Do you all concede the Doctor's quali­
fications? 

~{r. Franklin: Yes, Sir. 
Mr. Timberlake: Have you had occasion to examine and 

prescribe for Mr. Robert 0. Frye for injuries received an an 
automobile accident on September 26, 1959? 

A. Yes. 
Q. Do you recall when you first examined him Y 
A. Yes, I have a record of h~s visits he made to my office. I 

first saw him on April 6, 1960. 
page 69 ~ Q. What finding did you make at that time! 

A. I at that time found he had a complete loss of 
hearing in his right ear and marked reduction of vision in his 
right eye. 

Q. To what did you attribute that? 
A. I attributed that to the fact he had an automobile acci­

dent on September 26, 1959, and had sustained a fracture of 
his skull, the extent of which "Undoubtedly involved the nerve 
of hearing on the :right side and severed that nerve and has 
left him in that condition in that particular ear. Of .oourse, it 
was not too difficult to determine, also, :the right ey~ was in­
jured in the same ~cident, from his hi·story of complete 
closure of that eye following the accident, and damage! ~0 .~he 
face thro11gh the orbit, this ar~.a of the -·face, and ·ru_:s~ tln 
his corne~ ang now. h~ has &;bout eig~ty pet{3ent P,¢a~~''; 
eighty percent loss qf visiQn in the right: eye, atid nQ; l.ieariJJg· 
in his right ear. -

•• • • 
page 115;.} 

. . Fi Pc~)F:P-Onl,: $,; 
being dtdy aw<>x;p;:,. ~~~t!ifie1ll!l · "· ... 

. Dl:~'l!1:cmr·;m~~qtrQN",.J 

B:f lft~. llw~n~;Untpt,.: 

•• 
·page 116 ~-

t' ,· 



Robert 0. Frye y. Ward Alford 23 
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· Q. Point out the F.reed h-ouse on it. 
A. The Freed house sits in what would be approximately 

the northwest corner of the intersection, at this point. 
Q. How far back from the street? 
A. 32.87 feet. 

• • • • • 

page 133} 

• • • • • 
In Chambers: 

~. • • • • 
pagfj: 135 }~ 

... • • • • 
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seven or forty feet from the inte.rsection, he is bound to have 
seen it if he had looked¥ 

Judge Quesenbery: You have to do more than just look. 
Mr. Timberlake: He had to look to his left 

page 137 ~ after looking to the right, and I mean his sole 
duty 'vas not to keep his attention ... 

Judge Quesenbery: Not in one direction-you have to usc 
reasonable care out in that country, particularly. You have 
to keep a more effective lookout than he did. I don't see why 
in the world he didn't see it. If he had looked the way he 
should have looked he would have seen it. The physical facts, 
leaving out the evidence of everybody, unless this taxicab 'vas 
going a hundred miles an hour, which it couldn't have been, 
or an exceedingly fast speed, if the cab was where Frye 
claims it wa.s, clear out of his vision, he would have been 
across the intersection. It just couldn't have happened the 
way he thought it did. He maybe is telling what he believes. 
I think he missed seeing this car. 

Mr. Timberlake: "\Ve except to the ruling of the Court. 

• • 
A Copy-Teste: 

H. G. TURNER, Clerk. 

It 
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