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• • • • • 

page 10 ~ 

• • • • • 

The Court: All right. The Court as a. matter of general 
practice examines eve1y jury on the voir dire and makes the 
norn1al inquiries. If there are any other inquiries, I will be 
happy to have them expressed now before we get in the pre_s­
ence of the jury. 

~fr. Steingold: If Your Honor please, I haYe five additional 
inquiries I would like to propound . 

• • • • • 

page 11 ~ 

• • • • • 

~Ir. Steingold: And two: whether any member of the 
panel is a me1nber of a fraternal organization in which any of 
counsel in the case are members, to his knowledge. 

1\fr. Rixey: No objection. 
The Court : All right. 
Mr. Steingold: And the same question with reference to 

any yacht or country club or any social organization. 
l\fr. Rixey: I don't think social contact has a thing on earth 

to do with the qualification of a juror, and I would object to 
that. 

Mr. Steingold: Your Honor, the purpose of that question­
The Court: What did you say Y fraternal? whether any 

n1embcr of the jury is a n1ember of any fraternal order? 
Mr. Stein~:old: In whicl1 any of counsel in the case is a 

tnember, to his knowledge. 
The Court : All right. 

Mr. Steingold: And the same question with 
page 12 ~ reference to any yacht, country, or social club, the 

purpose of number three being not to strike for 
cause or to-as a basis for a motion to strike for cause, but 
1nerely to acquaint counsel with the relationship between 
the jurors and counsel in order to intelligently use their 
peremptory challenge. 

And number four: whether any member of the panel has 
and conscientious objection to awarding damages for pain 
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and suffering incurred in accidents where evidence shows an 
injured person was without fault. 

Mr. Rixey: If Your Honor please, I object to that. I think 
that's going far afield. I think it can be assumed that the 
jurors by their service 'here are perfectly competent to dec.ide 
any issue propounded by the Court, which would include 
a'varding damages for any injury to a party without fault. 

Mr. Steingold: Well, I know by experience, and I imagine 
others do too, that there are certain people who conscient­
iously object to awarding damages for anything but out-of­
pocket expenses and loss of earnings, and when it comes to 
anything for pain and suffering, they think that that's just a 
person's hard luck and regardless of wha.t the law is they are 
not going to award any. 

The Court: All right, what's your next inquiry? 
page 13 ~ ].rfr. Steingold: And the fifth is whether any 

member of the panel is now involved in any busi­
ness transaction with any of the witnesses, parties, or coun .. 
sel? And we can name the witnesses. 

Jvir. Rixey: I have no objection to that. I argued pretty 
muc.h that same point before the Supreme Court, and I didn't 
have much luck with it, I'll tell you. 

The Court: Any member of the panel presently involved­
Mr. Steingold: -involved in any business transaction 

with any of the witnesses, parties, or counsel. Jviany years 
ago the Court ruled that if a juror was indebted to one of the 
parties tha.t didn't disqualify him. 

Mr. R.ixey: Didn't wl1at? 
Mr. Steingold: Did not disqualify him. 
The Court: All right. There's no objection, and I am 

consequently going· to 1uakc the inquiry about whether any 
of the members of the jury panel are 1nembers of any frater­
nal order in which counsel is a men1ber, and I an1 going to al­
low the last inquiry which you just stated, without restating 
it back into the rerot·d. · 

1\fr. Steingold: Judge, number one, would you 
page 14 ~ insert there ''represented by or related to coun­

sel'' V I overlooked ''related,'' ''represented by or 
related.'' 

The Court: 1\fember of any fraternal order-
~fr. Steingold: No. First' is ,vbether any are represented 

by counsel. 
Mr. Rixey: You said you usually asked that question. 
The Court: I usually ask the question: Are you or have 

you or have you at any time lwen represented by any of the 
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counsel in this case or their firm t That's the way I usually 
put it. 

Mr. Steingold: I would like to get "related" in there 
also. 

The Court: You have any objection to that, }.;Ir. RixeyT 
~1:r. Rixey: No objection, Your Honor. 
}.l!r. Steingold: I want to note an objection to those in­

quiries which the Court did not permit . 

• • • • • 

page 16 ~ 

• • • • • 

The Court: All right, sir Y First witness, Mr. Stein­
gold. 

l\1:r. Steingold: ·v\7 e 'd like to call J\IIr. Prestage as an ad­
verse witness. 

The Court: Counsel approach the bench. 

{The Court and counsel for both sides conferred out of the 
hearing of the jury and the reporter.) 

The Court: Members of the jury, you all step into the 
jury room for just a few minutes if you will. 

(The jury withdrew from the courtroom.) 

The Court: All right, 1\fr. Steingold. 

"\VILLIAl\I J\II. PRESTAGE, JR., 
the defendant, called as an adverse witness, having been duly 
sworn, was exan1ined and testified as follows: 

DIRECT EXAl\IINATION. {Adverse) 

Questions by 1\{r. Steingold: 

• • • • • 
page 20 ~ 

• • • • • 
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Q. Now, where had you been just before this accident 
occurred! 

A. Benmoreell EM club. 
Q. Benmoreell what Y 

page 21 ~ A. EM club, elli.isted men's club. 
Q. They serve beer and wine there, don't they 7 

A. They serve beer there. 
Q. How long had you been there that afternoon Y 
A. Approxin1ately an hour and a half, I'd say. 
Q. Had you been at work before then? 
A. Yes, sir. 
Q. "\Yhat time did you get off tha.t day? 
A. I believe it was around about 4:30. 
Q. About 4 :30. 
A. Yes, sir. 
Q. How long did it take yon to get to the club f 
A. I'd say fifteen 1ninutes, ten or fifteen minutes. 
Q. So you got to the club about quarter to five? 
A. Yes, sir. 
Q. Did you meet any friends there f 
A. Well, I know n1ost everyone that's in the place since I 

work there, and I know all the lJartenders and I know the 
managers and practically everyone that works-well, I lmow 
everyone that works in the club, plus I know people that do 
come in there. 

Q. " 7hat time did this accident happen? 
A. It was around six o'clock. 
Q. I understood yon to say that you had just come from 

the club at the tin1e of the accident? 
page 22 ~ A. Yes, sir. 

Q. Fron1 4:45 then to about six o'clock what did 
yon do at the club? 

• • • • • 

page 23 ~ 

• • • • • 
Q. Well, let's forget how many you paid for. How many 

beers did you drink that night before you left 7 
A. I'd say, oh, four, maybe five draft beers. 
Q. What do you mean by draft beers? 
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A. A glass of beer, which is about a ten-ounce glass, I think 
it is, nine or ten-ounce glass. 

Q. Do you do that every evening before dinner, or was this 
an exception Y 

A. Well, no. I drink quite a bit of beer. I mean if I go 
down to the club I usually drink a few beers in the course of 
while I am working there, or even if I am not working I 
will maybe stop and talk with some of the people and have 
a few beers. 

• • • • • 

page 24 ~ 

• • • • • 
Q. Now, this particular night did you serve yourself, or did 

the bartender serve you Y 
A. I believe the bartender did-definitely. 
Q. Now, would you say-you said four or :five, I believe­

four or five nine-or ten-ounce g·lasses. Could it have been 
eight or nine just as well? 

A. Well, no, sir. I don't believe I had that many that night. 
Q. You say it 'vas an hour and fifteen minutes that you 

were the.re Y 
A. Correct, just about. I don't know exact, but-
Q. And just four or five glasses. If all you have to do is 

put your glass back up there and take another one, it wouldn't 
take you long to drink six, seven, or eight, would itT 

page 25 ~ A. Well, if that's all you are deing, if you are 
not talking or anything like that. 

Q. Well, did you remember what you were doing that night T 
A. What I was doing? 
Q. Yes. Were you talking or just standing there drinking 

beer or what Y 
A. I was always-any time I go in there I mean I am talk­

ing to someone, either the bartender or some of the people 
that come in there . 

• • • • • 

page 27 ~ 

• • • • • 
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Q. How many beers do you have to drink ordinarily be­
fore you begin to feel them Y 

A. Well, I drink quite a bit of beer, especially since I 
worked around the club where the beer was at, and even when 
I work I normally maybe have a glass of beer sitting on the 
desk where I work at in the office. And I definitely say that­
well, four or five beers was-is nothing as far as me feeling 
anything. 

Q. Wouldn't phase you. How many would it take to really 
make an impression on you f 

Mr. Rixey: Your Honor, that's not the question I don't 
think. The question is he said he had four or five and whether 
or not he feels that, if it please the .Court. The man's got to 
specuhlte now to say how many it takes to phase him. 

Mr. Steingold: Second one kind of shakes me a little. 
The Court: You object to it! 
Mr. Rixey: I object. 
The Court : I am going to sustain it. 
Mr. Steingold: Note an exception. 
The Court : Exception noted. 

Q. Oh, had you had anything to eat since lunchtime that 
day before this accident happened? 

page 28 ~ A. I don't know. I don't believe so. I'm not-
Q. What time did you eat lunch? 

A. Oh, around twelve or so, twelve or 12 :30. 
Q. Was it a heavy lunch or light lunch Y 
A. I eat-usually carry my lunch, a couple sandwishes 

maybe or so, but-about two sandwiches. 
Q. Then at the time you went to the club that eveing you 

had had nothing to eat since about twelve o'clock, no food. 
Is that correct 1 

A. I believe so, yes. 
Q. And you had no food at the club because you were on 

the wav homeY 
A. No, sir, I didn't have any food. I didn't eat anything 

at the club. 
Q. Didn't have any food at the club? 
A. No. 
Q. And what time did you usually have dinner at home? 
A. Oh, 5 :30, 6 :00, 6 :30. No definite time. 

Mr. Steingold: If Your Honor please, this is as far in that 
line of examination as I would go. 
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The Court : All right. You want to make any inquiry in 
regard to this line of inquiry, M.r. Rixey! 

Mr. Rixey: No, sir, I do not. But I do object 
page 29 ~ to testimony of drinking coming into the evidence. 

Mr. Steingold: If Your Honor please, I think 
that there is sufficient here to make it a jury question whether 
four or five nine-or ten-ounce glasses of beer would be suffi. 
cient to in any way affect the driving of this defendant. See, 
you can't have an expert to say whether somebody would 
be-would have reached that point; it's a fact question. 

The Court: I think that's probably the answer to it, that 
you can't always tell what effect it will have on different in· 
dividuals. 

~Ir. Steingold: That is right. 
The Court: Consequently, you have to rely on those things 

in the evidence that would indicate a course of conduct upon 
which the jury could arrive at a conclusion or opinion. 

Mr. Steingold: That's right. 
The Court: But I don't believe his statement would indi­

cate that there was anything for the jury, and my-as I 
understand, your-the evidence from the officer will be a 
mere odor of alcohol. I haven't, of course, heard his testi­
mony, but that's what's represented to the Court . 

• • • • • 

page 34 ~ 

• • • • • 
JACK L. HENDRICK, JR., 

called as a witness for the plaintiff, having been first duly 
sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

Question by 1\fr. Steingold: 

The Court: This is a limited inquiry out of the presence 
of the jury. 

The Witness: Yes, sir. 

Q. Sergeant Hendrick-

The Court: For the record, it is my understanding that 
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you were present and did investigate with the officer who just 
left the courtroom this particular incident on the 5th of 
February 1960? 

The Witness : Yes, sir . 
. The Court: .All right. 

Q. I believe you have refreshed your recollection by exa­
mining your reports 7 

A. Somewhat, sir, yes. 
Q. Can you tell us now, after having so re­

page 35 ~ freshed your recollection whether you observed the 
condition of Mr. Prestage Y 

• • • • • 
. Q. I will withdraw that. Why were you taking Mr. PTestage 

to have a Bogen's testY 
A. Something of that type, which is in my opinion and I 

imagine a little serious, where a man's been injured and if a 
man appears to have been drinking-now, we use the word 
''appears'' we don't say he's drunk, we can't prove that with­
out a Bogen's test. But if he appears to have been drinking 

or if there is any indication that the man has been 
page 36 ~ drinking, we can smell it as a rule, if theTe 's a 

little doubt in our mind, we will always take the 
man back for a Bogen's test to protect our side, and actually 
in case that there is a suit involved anywhere along the line 
so we will have it. But in this particular case I don't know 
what the outcome of the Bogen's test was. I believe in our re­
port it showed that the man-

• • • • • 
page 37 ~ 

• • • • • 
Q. Sergeant, the question here is what did you observe, if 

anything, which caused you to ask him to submit to a Bogen's? 
A. I would imagine staggering around . 

• • • • • 
page 40 ~ 

• • • • • 
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The Court: All right, gentlemen, you want to be heard 
on this matter at this time 1 

Mr. Rixey: Please. 
The Court: I think ·we have been over it pretty carefully 

in chambers. 
Mr. Rixey: Yes, sir. I feel that the evidence falls short of 

evidence which would justify the submission of intoxication 
of the defendant to the jury, and I want to ask the Court to 
exclude any evidence of drinking. 

Mr. Steingold: If Your Honor please, as I say, if there is 
a decision on that point, I am not familiar with it, and because 
I am not, I wish to press this point. 

The Court: You mean on the question of the mere odor of 
alcohol 7 

Mr. Steingold: Not mere odor of alcohol, but the fact the 
evidence is the man had had four to five ten-ounce glasses of 
beer immediately ~fore-within for a period of an hour be­

fore the accident, coupled with the fact that he was 
page 41 ~ on a street where he had to stop at a stop sign, 

where the evidence will be that he stopped at the 
stop sign, where there is a light right there at the corner, and 

·where he made a right turn and struck someone without seeing 
him. Now, I think if you couple it all in together the jury 
would have the right to find that his driving was affected by 
the alcohol, because ten times five is fifty ounces. Let's say 
it'·s thirty-two ounces to a quart. Thirty-two-fifty is almost 
two quarts of beer consumed within an hour, and I think the 
jury has a right from their experience-! don't know which 
one of them's consumed that much to know, but anyway, a 
jury-it is not something that an expert can come in and say 
if a man drank so much beer on an empty stomach he's bound 
to be intoxicated or bound not to be. That's one of the facts, 
I understand, bas to be left to the jury. It's a factual question. 

The Court: Well, the Court is of the opinion that the mere 
consumption of alcohol, 'vhich is the most we have here by 
the statement of the defendant, is not in itself evidence of neg­
ligence. You'd have to show by a preponderance of the evid­
ence that the use of intoxicants had in effect impaired his 

operation of the motor vehicle, which in itself 
page 42 ~ would be negligence. On that basis I am going to 

sustain Mr. Rixey's motion in the matteT, and I 
think there should be no mention at all about the drinking 
in this case. 

If as the evidence develops there is anything in line that 
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you indicate from the facts or anything else that "rould in­
dicate properly to the Court, or comes to your attention, I will 
ask that it not be brought before the jury, but the Court will 
certainly reconsider it at any time. I am not closing the door 
on anything that may develop. You can't always anticipate 
every fact of every trial, but at this time the Court would so 
rule, and no questions would be asked which inquired about 
that phase of it. 

Mr. Steingold: All right, sir. The plaintiff notes an excep­
tion. 

• • • • • 

page 43 ~ 

• • • • • 
WILLIAM M. PRESTAGE, JR. 

defendant, called as an adverse witness, having been duly 
sworn, was examined and testified as follows : 

DIRECT EXA~IINATION (ADVERSE) 

Questions by Mr. Steingold: 
· Q. What is your full name, address, and occupation, sir? 

A. vYilliam M. Prestage, Jr., 725-A Carolina Avenue, Nor­
folk. U.S. Navy . 

• • • 

page 44} 

• • • 

Q. What time do you get offf 
A. About 4:30. 

• • 

• • 

Q. And what time did this accident take place? 
A. About six. 
Q. Where did the accident take place f 
A. In Benmoreell at First Place and Ingram Street. 
Q. Where is Benmoreell f 
A. It's about one mile fron1 the Naval Base up on Hampton 

Boulevard on your right by the Little Leag-ue Park. 
Q. We haye a sketch 'here that I drew and sho,ved to the 
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jury in my opening statement. Will you look at it and tell us 
if it is approximately correct Y If there's anything wrong 
on it, suppose you point it out! 

A. No, sir. That's about it. 
Q. Do you kno'v bow wide Ingram Street is at the inter­

section with First Place? 
A. No, sir, not offhand. It is wide enough for 

page 45 } two cars to go in the middle and then cars parked 
on both sides, I know that, and it's still-I mean 

it's not crowded when ears pass. 
Q. Now, I have shown-let's put an "N" here for north. 

Now, are you familiar with First Place? 
A. Yes, sir. 
Q. Is there-where this X is to the left of First Place fac­

ing north is there a phone booth there Y 
A. Yes, sir. 
Q. And over to the right here where I have got a little 

square at the intersection of First Place and Ingram is there 
a stop sign there? 

A. Yes, sir. 
Q. You are familiar with it, aren't you Y 
A. Yes, sir. 

Mr. Steingold: If Your Honor please, I would like to in­
troduce this sketch as Plaintiff's Exhibit 1. 

• • • • • 

page 46} 

• • • • • 
Q. And isn't there a light right at Ingram Street 

pag-e 47 ~ facing-street light facing First Placet 
A. Yes, sir. There's one across the corner, 

across the street fTom the stop sign. It's across on the other 
side of fhe street of Ingram Street at the corner, I believe. 

Q. Can you identify this photograph? 
A. Yes, sir. 
Q. What does that show? 
A. That's the-I believe, I'm not necessarily positive, but 

it looks like the place where tbe accident happened. 
Q. Can you see the stop sign T 
A. Yes, sir. 



18 Supreme Court of Appeals of Virginia 

William M. Pre'Stage, Jr. 

Q. Suppose y9u step down to the jury and let's point out 
these various things on that picture. Put this down here so 
they can follow us. Now, will you take with this pen-turn 
that way so His Honor can see. Suppose you mark-put an 
X just over the stop sign. 

A. (did so) 
Q. Now, I asked you about a street light at the foot of First 

Place. Will you put a "Y" at .First Place where it enters 
Ingram Street just at the crosswalks Y 

A. '' Y'' where First Place comes into Ingram Y 
Q. Yes, right at the crosswalk there. Now, is ·there a 

street light there opposite First Place where it comes into 
Ingram Street 7 

page 48 } A. There's not one on this side of the street, but 
there's one -over here. There's one here. 

Q. Can you see this light here on the photograph sitting 
way up in the air? 

A. Right. Right up here on the corner is where it sits. 
Q. Well, you do see the light Y 
.A. Yes, sir. 
Q. It was there at the time, was itY 
.A. Yes, sir. 

Mr. Steingold: All right. If Your Hono·r please, we'd like 
to introduce this photograph as Plaintiff's Exhibit 2. 

The Court: Received and marked Plaintiff's Exhibit Num­
ber 2. 

Q. What kind of a car were you driving? 
A. 1958 Plymouth. 
Q. Was anything wrong with it mechanically? 
.A. No, sir, not to my knowledge. 
Q. 'V ere the lights on at tha.t time, your lights 7 
A. Yes, sir. 
Q. Was it dark enough so that it was necessary to have 

lights on? 
A.· Yes, sir. 

Q. At that speed did you approach Ingram 
page 49 } Street on First Place 7 

A. Ten or fifteen miles an hour. The speed limit 
in there is fifteen. I would say I was driving within the speed 
limit. 

· Q. Did you stop at the stop sign? 
A. Yes, sir. 
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Q. Before you got there did you observe Mr. Jackson cross 
the stre·et in front of you T 

A. No, sir, I don't actually recall him. I'm not positive, 
but I believe when I came into First Place just before I got 
to the phone booth I believe I did notice someone in the 
phone booth, I believe. 

Q. In the phone booth? 
A. Yes. I'm not absolutely sure either . 

• • • • • 

page 50~ 

• • • • • 
Q. As you passed the phone booth you saw someone in it Y 
A. I don't actually recall, but I believe I did notice some­

one in the phone booth. I'm not absolutely positive though. 
Q. But you didn't see him come across the street in front 

of you? 
A. No, he didn't come across the street in front of me . 

• • • • • 

page 51 ~ 

• • • • • 

Q. And the first you saw of the man that you struck was 
when? 

A. "\Veil, after I had stopped at the stop sign and seen that 
it was clear for me to go ahead and pull out into Ingram 
Street, I started to make a right turn, and I think right about 
the time that I was starting in to making my turn I think I 
noticed something at the side of the car, in other words, kind 

of up in the yard or like somebody was running 
page 52 ~ or-I just-for a second I just maybe seen it out 

· of the corner of my eye or -something, but I was 
aware that there was something moving over off the sidewalk 
or on the sidewalk to the right of my car. 

Q. What did you doY 
A. Well, I didn't do anything. I continued on to make my 

right turn. 

• • • • • 
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CROSS EXAMINATION (ADVERSE) 

Questions by Mr. Rixey : 

• • • • • 
page 53~ 

• • • • 

Q. Mr. Prestage, did you see Mr. Jackson while you were 
on First PlaceT 

page 54~ A. No, sir. 
Q. Did you recall seeing him at all'before the ac­

tual impact ·between his body and your automobile T 
A. Other than what I said before : I did see some one in the 

phone booth who I am not absolutely sure it was him, and I 
also saw the movement on the side of the car, which I mean 
you wouldn't be able to identify anyone by just a slight glance 
of someone moving or something· moving outside the car 
away from the car I'd say thirty or forty feet. 

Q. Did you see Mr. Jackson at the time of the impact? 
A. Yes. 
Q. And where was he at that timeT 
A. The first I actually had a clear view and seen him was 

when it looked like someone-he had jumped between two 
parked cars and practically landed right in front of me or 
right at the headlight . .. • • • • 

page 55~ 

• • • • • 

Q. And what part of the car struck Mr. Jackson? 
A. It was the wrap around portion of my bumper, I believe, 

right at the left side of the headlight. 
Q. And when the car struck Mr. Jackson what did Mr. 

Jackson do? 
A. He kind of whirled around and he was up on the-his 

hands hit up on top of the hood or fender, I guess, trying to 
hold hisself up on tl1e car. 
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Q. All right, sir, and then what happened Y 
A. Just a matter of seconds-I mean next thing, he fell 

over to the side or slid off the side of the car and was-1 had 
stopped the car and I opened the door and 'he was laying 
right alongside the door. 

• • • • • 

page 56~ 

• • • • • 
Q. Now, I ask you, Mr. Prestage, if at the time of the col­

lision your car was straight on Ingram Street or you were 
still in the process of your turn T 

A. At the time when I hit him, well, I was just-well, in 
other words, my \Vheels were still a little bit turned; in other 

words, I was straightening back up after going into 
page 57 ~ kind of a hard right turn there, and I was straight­

ening back up. 

• • • • • 
page 61 ~ 

• • • • • 

REDIRECT EXAMINATION (ADVE·RSE) 

Questions by Mr. Steingold : 

• • • • • 
page 64} 

• • • • • 
Q. Isn't it a fact that Mr. Jackson was found lying on the 

side of your car near the door right up against the cars on 
the north side of the street? 

A. No. He was laying about-in the middle of the street 
about where the white line was. 

Q. Was he at the front of your car, side, or 'vhatf 
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A. Alongside the driver's side door. When I 
page 65 } opened the door he was laying alongside the door. 

Q. On the side-left side of your cart 
A. Right. 

• • • • 

page 68 ~ 

• • • • • 

Q. At the time you got out of the car the car had not com­
pletely turned into Ingram Street so that it was parallel 
with cars on Ingram 1 

A. It was almost, but not quite. 

• • • • • 

page 78 ~ 

• • • • • 
LARRY R. JACKSON, 

plaintiff, called as a witness in his own behalf, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION. 

Questions by ~fr. Steingold: 

• • • 0 • 
page 81 ~ 

• • • • • 
Q. Where did you go to make this phone call? 
A. To-well, the phone booth was on First Place, which 

is in between Ingram Street and Baker Street, I believe it is. 
It's in the middle of the block. 

Q. How far up First Place is the phone booth from In­
gram StreetT 

A. Approximately sixty feet, sir. 
Q. Did you run or walk when you went there? 
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A. I walked. 
Q. Was it light or darkY 
A. It was dark. 
Q. Were the lights on T 
A. Yes, sir; the street lights were. 

Q. Street lights. After you made your phone call 
page 82 } what happened? 

A. 'V ell, after I made the phone call I walked 
across First Place and up the sidewalk to the corner of First 
Place and Ingram Street. 

• • • • • 

A. Well, as I came up to the corner I noticed there's a car 
C.(nning up First Place toward Ingram Street, and he was 
slowing down as if to stop for the stop sign, and as I stepped 
off the curb I noticed the car had stopped for the stop sign, 
so I proceeded across the street and I got about a little over 
half way and I saw the headlights of the car swinging toward 

me and turned around and looked and there he was, 
page 83 } and before I could move I was hit . 

• • • • 

Q. 'Yell, with reference to the sidewalk on the side where 
the stop sign is, where did you step off to cross overt 

A. Well, sir, the best I could explain it is when the sidewalk 
coming up Ingram Street and the sidewalk coming up First 
Place n1eet, out in the street, if you follow me, the sidewalk 
curves around. About where the sidewalk was starting to 
curve there, that's where I stepped off the curb there. 

pa.ge 84 ~ 

• • • • • 

Q. And do you reinember whether you went straight across 
or at an angle? 

A. Well, I may have veered off three or four feet to my 
right, bee.ause cars were parked on the other side of the street 
and I had to in order to get around them. 

Q. Well, I thought you said that you were on First Street­
First Place and you were crossing over at the intersection. 
vV'hat would cars be doing parked in the intersection on the 
opposite side? 
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A. Sir, as you can tell by the diagram, Ingram is 
page 85 ~ running west and east and First Place is coming 

north, and as it comes up and hits Ingram Street if 
it goes on, and it stops right there, and then the street up 
about, oh, another fifty feet, I guess, First Place continues on 
over to the next block, so that !-:well, it's an "L'' with a con­
tinuation on it. 

Q. Yes2 but you said you went off at the intersection­
wait a. minute. Let's clear this up then. Let's take this P-1 
diagram and let's get down here. Wbere did you say you 
stepped off? 

A. I stepped off approximately here, sir. 
Q. You are pointing now to a point between the stop -sign 

and the-
A. Corner. 

The Court: Let him mark it on there, Mr. Steingold. Is it 
in pen 7 Let him use a pencil unless he's going to identify it as 
something he's-

Mr. Steingold: All rig·ht. Do you have a pencil' 
The Court: Point's not very good, but-

Q. Put an X where you stepped off there? 
A. That's not a good X. 
Q. Make a little better X. Okay, that's where you stepped 

off? 
A. Yes, sir. 

page 86 ~ Q. In what direction did you walk then? 
A. Well, I was walking across Ingram north. 

Q. Now, you have said something about parked cars. 
A. Yes, sir. As you can see, the street is like this, and cars 

are parked all through here, all the way up and down each 
side of the street . 

• • • • • 

Q. Well, when you crossed the street, First Place, from the 
telephone booth to the opposite side where the stop sign is 
located, did you see any vehicle coming north on First Place 7 

A. At that time, no, sir. When I crossed from 
page 87 ~ the phone booth I never. 

Q. And when did you first see this Prestage car! 
A. Well, I 'vas just about to the corner and I saw him com­

ing up. By the time I got to the corner he was slowing 
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down, and like I say, when I started to step off the curb 
I noticed the car had stopped for the red light or stop sign. 

Q. Did you keep looking back at him f 
A. All the way cross the street f 
Q. No. Mter he had stopped 7 
A. No, sir. I looked back when he had stopped, then I 

walked ahead and I saw the lights swinging this way. 
Q. I mean after you got into the street did you look back 

to see if he was still standing still or whatt 
A. You mean after I was out in the middle of the street f 
Q. Yes. 
A. Time I got to the middle of the street, sir, I was hit. 

I looked back to see-when I saw his lights were coming I 
looked back and he was upon me. 

Q. Do you have any idea how wide that street isf 
A. About forty feet wide. 
Q. How far were you into the street before you were hit Y 
A. Well, I guess I was over half way cross, between-

• • • • • 

page 95 ~ 

• • • • • 

CROSS EXAMINATION. 

Questions by Mr. Rix.ey: 

• • • • • 

page 105 ~ 

• • • • • 
Q. And that you then walked directly up First Place to the 

cornert 
A. Yes, sir. 
Q. You didn't angle across this grassy area there Y 
A. No, sir, I didn't. 

Q. You are sure about that Y 
page 106 ~ A. Yes, sir. I'm positive about that. 

Q. You walked and you didn't run; you walked 
up to the cornerT 
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A. Yes, sir, I walked up to the corner. 
Q. You did run at that time some time! You could run, 

couldn't you Y 
A. I could run. 
Q. Wasn't anything to prevent you 7 
A. Yes, sir, was something to prevent me from breaking 

into a ·run because of the shoes I was wearing. I would have 
lost them. 

• • • • • 
page 108 ~ 

• • • • • 

A. Yes, sir, I'd say. 
Q. And you looked at the left and you saw him s~opped! 

A. Yes, sir. He did stop for the stop sign. 
page 109 } Q. Then you turned around and looked forward 

again? 
A. vV ell, as I walked ahead I noticed the car was going to 

stop-stay stopped, I mean, so I went ahead across the 
street, and I guess I was in about the middle of the street, 
maybe a little more, and I noticed the headlights of the car 
were swinging round, because, you know, the buildings are on 
the north side of Ingram Street a.nd the headlights were 
swinging around in my direction, and I turned and looked 
and before I could do anything, the car had hit me . 

• • • • • 
page 110 ~ 

• • • • • 

Q. Did you cross that street in between two automobiles? 
A. No, sir, I did not cross in between any two automobiles. 
Q. You were crossing at the corner 7 
A. Ye.s, sir, I was crossing at the corner. 
Q. From the corner of the sidewalk there T 
A. Yes, sir. 

• • • • • 
page 130 ~ 

• • • • • 
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Hubert H. Payne. 

Mr. Steingold: Well, my motion is either that the Court 
permit the excluded evidence to be read to the jury or permit 
us to place the defendant on the stand and examine him in 
that com1ection. 

The Court : .And the Court overrules your motion and 
notes your exception on the grounds stated. 

1\lr. Steingold: Note our exception. 

page 131 ~ 

• • • • • 
The Court: Let's examine him about-you say it's a mat­

ter of refreshing his recollection. Let's find out right now be­
fore the jury comes in. Go ahead and inquire of him. 

Mr. Steingold: Well, I could do that. 

HUBERT H. PAYNE, 
recalled as a "'\\7itness on behalf of the plaintiff, having been 
duly sworn, was examined and testified as follows : 

DIRECT EXAMINATION. 

page 132 } Questions by 1\fr. Steingold: 

• • • • • 
page 133} 

• • • • • 
Q. Did Mr. Prestage tell you how the accident happened! 
A. Yes, he did. 
Q. All right. Now, you may refresh your recollection from 

your report and tell us what he said 1 
A. Well, it was very brief. He said that Mr. Jackson step­

ped off the curb just as he came up and it was raining, very 
dismal night, and he didn't see him and his car struck Mr. 
Jackson. 

Q. All ·right, sir. Now, I believe there is something there 
about your advising Mr. Prestage of his rights? 

A. That's right. 
Q. What is that in connection with? 

page 134} A. Well, Mr. Prestage-! smelled alcohol on 
him and I asked him if he had ·been drinking and 
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he admitted he had had some beer, so I told him I was taking 
him in to custody and advised him. of his rights. 

Q. Was there anything about his demeanor or the way he 
walked or anything that would indicate there was anything 
involving alcohol Y -

Mr. Rixey: I object to the leading question, if Your 
Honor please. It's just as leading as it can be. 

The Court: Sustained. 
Mr. Rixey: We have been through this with Mr.­
Mr. Steingold: But that's another witness. 
The Court: There's no need to lead the witness. 

Q. All right. You had been investigating cases of this type 
for quite some time, hadn't you? 

A. That's right. 
Q. Can you tell us what excited your suspicion as to Mr. 

Prestage's possibly having consumed alcohol Y 
A. Well, his manner of conversation. 
Q. What was that, sir. 
A. And, as I say, the smell of alcohol. 
Q. Now, tell us about his conversation Y 
A. Well, it was a little erratic.. He was excited at the 

time. 
page 135 ~ Q. Now, you have talked to sober people, I be-

lieve? 
A. Yes, sir. 
Q. And to those who are intoxicated 1 
A. Yes, sir. 
Q. And from what you saw, what impression did you gain 

as to whether or not he was intoxicated Y 

Mr. Rixey: I object, Your Honor. 
The Court : Sustained. Don't answer the question. 
The Court has clearly said that while they may describe 

any condition that existed, they cannot express any opinion. 

Q. Will you tell us what there was about his speech that 
you mentioned that caused you to suggest that he take a 
Bogen test? 

M·r. Rixey: If Your Honor please, that's an improper 
question, too. 

The Court: I think so, too, sir. I sustain it. 
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Mr. Steingold: Well, he said it was the .speech. 
The Court: I sustain it, ¥r. Steingold. 
Mr. Steingold: Well, the jury's not here, so subject to 

the-
The Court: No occasion to argue it any further. I have 

already ruled on it. 
Mr. Steingold: If Your Honor please, if we 

page 136 ~ lose the case I am going to have to ask the Court 
of Appeals to rule on it, so I would like to get this 

in the rec.ord. 
The Court: I have no objection to your stating your ex­

ception to the Court's ruling in the record, Mr. Steingold. 
But after the Court's ruled, there's no need to argue . 

• • • • • 

page 166 ~ EXCEPTIONS TO THE INST·RUCTIONS 

M·r. Steingold: The plaintiff excepts to the refusal to grant 
Instruction P-6-A as originally tendered, which contained 
eight separate elements of damage, for the reason that the 
evidence showed a partial disability due to the weak back 
and to the psychiatric condition; and for the further reason 
that the jury had the right to assess a value to impairment 
of earning capacity due to these factors. 

The plaintiff excepts to the refusal to grant Instruction 
P-8, on the ground that there was no evidence before the 
jury as to the condition of the plaintiff with refe·renc.e to his 
consumption of alcoholic beverages, the evidence having been 
tendered and placed in the record. 

The plaintiff excepts to the refusal of Instruction P-9, which 
instruction is a correct statement of the law as outlined in the 
decisions. The jury had the right to know that the plaintiff 
could not be considered guilty of contributory negligence for 
failure to look behind 'him after he had observed a car stopped 

or stopping at a stop sign. The failure to grant 
page 167 ~ such instruction placed a burden on the plaintiff 

which was contrary to law. 
The plaintiff excepts to the refusal of Instruction P -9-A, 

which instruction is a correct statement of the law as out­
lined in the decisions. The jury had the right to know that 
the plaintiff could not be considered guilty of contributory 
negligence for failure to look behind him after he had ob­
served a car stopped or stopping at a stop sign. The failure 
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to grant such instruction placed a burden on the plaintiff 
which was contrary to la,v. 

The plaintiff excepts to the granting of Defendant's In­
struction D-4, for the reason that the second paragraph of 
that instruction told the jury tha.t the plaintiff had to cross at 
the intersection and allowed no deviation. The objection 
raised is that the second paragraph .should have contained the 
same exception as was inserted in the first paragraph: that is, 
that the paragraph should have read, ''If you believe from a 
preponderance of the evidence in this case that the plaintiff 
failed to cross Ingram Street at the intersection, or as close 

as possible thereto under existing circumstances, 
page 168 ~ then such action amounted to negligence on the 

part of the plaintiff." 

• • • • 

The plaintiff excepts to the granting of Instruction D-6 
tendered by the defendant, for the reason that the instruction 
does not define "ordinary care,'' and improperly states that 
the defendant was not required to exercise a high degree of 
care but was only required to exercise reasonable or ordinary 
care in and about the operation of his vehicle; the law being 
that the operator of a motor vehicle on approaching an in­
tersection, whether· there be a stop sign or other traffic con­
trols, must use a greater degree of care in order to come with­
in the definition of ''ordinary care'' than when traveling be­
tween intersections. In view of this rule the granting of an 
instruction merely telling the jury that the defendant was 

entitled to prevail if he had used ordinary care 
page 169 ~ was not a correct statement of the law and was 

of sufficient gravity to constitute error in mis­
leading the jury as to the law applicable to this set set of 
facts. 

• • • • • 
A Copy-Teste : 

H. G. TURNER, Clerk. 
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